Chapter 5

EXTRATERRITORIAL APPLICATION OF
NATIONAL LEGISLATION AND INTERNATIONAL
TRADE LAW: ECONOMIC SANCTIONS

5.1. Introduction

The very notion of unilateralism in international
relations is in violation of the civilized norms of international
relations, and could pose a threat to the very rubric of
existing international society. Unilateral sanctions, too, by
their very nature, neither reflect consensus nor connote
consent, and their illegality is blatant when they are imposed
on a secondary basis aimed at disrupting the economic
relations of the target state. However, sanctions are being
increasingly utilized as a tool of foreign policy risk
management, apparently to address acute crises and to
mitigate risk from long-term threats like terrorism and
cyberattacks,! and are projected as, allegedly, valued for their
“coercive and stigmatizing functions.”?> Amongst the four
different types of sanctions, viz., UN-authorized sanctions,
sanctions taken by international organizations, legitimate
countermeasures (lawful autonomous sanctions), and
unilateral coercive measures or sanctions,3 the last category
is either unregulated or based on questionable legality,+ and
is at risk of potential misuse, in particular, when directed
against third parties. The unilateral enforcement of national
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legislation is devoid of the vital element of consent that has
been the basis of international law- whether customary or
codified.5 One-sided, unilateral acts by way of enforcement of
national legislation could disrupt the international order and
create chaos if they were not checked and allowed to
proliferate unabated.® Against this backdrop, this Chapter
seeks to delve into the legality and adverse impacts of mainly
secondary sanctions in the context of the regime of
international trade law.

Despite ardent attempts by the international
community to regulate and liberalize trade among States,
and the existence of multifarious institutionalized
arrangements conceived to aid such attempts, it has been
observed in the past few decades that certain States have
played truant. Such States, through application of their
domestic legislations, have imposed unilateral and secondary
sanctions on certain States and their trading partners with an
objective of modifying the targeted entity’s behaviour. Such
imposition of unilateral and secondary sanctions through
application of national legislation, which is “prima facie
extraterritorial in nature and against the established
principles of jurisdiction under international law”,” has
become, it appears, an important tool for the enforcement of
foreign policy of such States. For example, Zimbabwe is still
subject to sanctions that date back to the reign of former
President Robert Mugabe. The EU sanctions consist of an
arms embargo and targeted asset freezes and travel bans,
while the US has imposed financial restrictions (under the
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