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INTRODUCTORY NOTE

Establishment and Functions of the Committee

The Asian Legal Consultative Committee, as it was originally
called, was constituted by the governments of Burma, Ceylon,
India, Indonesia, Tra¢, Japan and Syria as from the 15th November
1956, to serve as an Advisory Body of Legal Experts, to deal with
problems that may be referred to it, and to help in the cxchange
of views and information on matters of common concern between
the participating countries. In response to a suggestion made by
the Prime Minister of India, which was accepted by all the parti-
cipating countries in the Asian Legal Consultative Committec,
the Statutes of the Committec were amended with effect from
the 19th April 1958, =0 as to include participation of countries in
the African continent. Consequent upon this change in the
Statutes, the name of the Committee was altered, and it was
renamed as the Asian- Afriean Legal Consultative Committee.
Membership of the Committee is open to the countries in the Asian
and Afriean continents in accordance with the provisions of its
Statutes.

The United Arab Republic upon its formation by the meizer
of Egypt and Syria became an original participating country in
the Committce in the place of Syria. Sudan was admitted to the
Committec .ith effect from the 1st October 1958, Pakistan from
the 1st January 1959, Morocco from the 24th February 1961, and
Thailand from the 6th December 1961.

The Committee is governed in respect of all matters by its
Statutes and the Statutory Rules. Tts functions as set out in
Article 3 of the Statutes are:

(a) Examination of questions that are under consideration
by the International Law Commission, and to
arrange for the views of Committee to be placed

before the said Commission; to consider the reports

of the Commission and to make recommendations
thereon to the governments of the participating
countries;

(b) Consideration of legal problems that may be referred
to the Committee by any of the participating
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countries and e make such mmmﬁ“dnt'ions

1 _-h, €overnments as may be thought fit;

Uxchange of views and information on logal s

of comman concern; and

(d) To f.‘U.mmmliunt:e with the consent of ih" ERRIOSE
‘_,t. the participating countries, the points of view
of the Committee on international legal problems
referred to it, to the United Nations, other insti-
tutions and international organisations,

(e)

The Committee normally meets onee annually by rotation
in the countries participating in the Committee. I-ta ﬁ.rst Session
was held in New Delhi, the second in Cairo, the third in C!olombﬁ,
the fourth in Tokyo, and the fifth in Rangoon. The Committee

maintains a permanent Secretariat in New Delhi for the conduct

of its day-to-day work. A section of the Secretariat is charged
with the collection of material and preparation of hnckgmun_fl
papers for assisting the Committee in its deliberations during the
sessions. The Committee acts in all matters through its Seeretary
who is advised by a body of Liaison Officers appointed Ly each
of the participating countries. The Liaison Officers normally
meet once a month or as often as necessary.

Office Bearers of the Committee
and its Secretariat ¢

The Committee during its First Session elected the Member
for Burma, Hon’ble Chief Justice UMyINT Tugix, and the Member
for Indonesia, Hon’ble Chief Justice DR. WIRJONG FRODJODIEORO
respectively as President and Vice-President of the Commi-
ttee for the year 1957-58. During the Seconl  Session, the
Committee elected the Member for the United Arab Republie,
H.E. Mr. ABDEL Az1z MouAMED, President of the Cour de Cassa-
tion, as President and the Member for Ceylon, Hon'ble Chiel
Justice Mr. H. H. BasvaYAKE as Vice-President of the Commi-
ttee for the year 1958-59. At its Third Session, the Member for
Ceylon, Hon’ble Chief Justice Mr. H. H. BASNAYAKE was elected
as President and CHATDHURINAZIR AHRMED KHAX, Attorney-General
of Pakistan was elected as Vice-President of the Commiittee. At
its Fourth Session, the Member for Japan, Dr. KENZO TAKAYANAGT,
President, Cabinet Commission on Constitutional Reforms, was

Y
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elected as President and Hon’ble Dr. R. Wirjoxo PRODJODIKORO,
Chief Justice of the Republic of Indonesia, as Vice-President of
the Committee. At its TFifth Session, the Member for India,
Hon’ble Mr. M. C. SETALVAD, Attorney-General of India, was
elected as President and Hon’ble Mr. A. T. M. Musrtara, Minister
for Law of the Government of East Pakistan, was elected as
Vice-President of the Committee.

The Committee at its First Session decided to locate its
Permanent Secretariat at New Delhi (India). The Committee also
decided during its First, Second and Fourth Sessions that MR.
B. Sex. Hon. Legal Adviser to the Ministry of External Affairs,
Government of India, should perform the functions of the Secretary
of the Committee.

Co-operation with other Organizations

The Committee maintains close contacts with and receives
published documents from the United Nations, the Specialised
Agencies, the International Law Commission and the Arab League.
The Committee is empowered under the Statutory Rules to admit
to its sessions Observers from international and regional inter-
governmental organisations. The International Law Commission
was represented at the Committee’s Fourth and Fifth Sessions
respectively by Dr. F. V. Garcia AMapor and Dr. RADHABINOD
PAL, Members of the Commission. The Secretary-General of the
United Nations was represented at the Committec’s Fifth Session
by MR. Oscar ScHACHTER of the U. N. Secretariat. The Arab
League also sent representatives at the Committee’s Second and
Fifth Sessions. The Committee also sends Observers to the U.N.
Conferences on legal matters and to the sessions of the Inter-
national Law Commission.

Work done by the Committee

The governments of the participating conntries in the Commi-

ttee originally referred ten problems for the consideration of
the Committee. These were:

(i) Functions, Privileges and Immunities of Diplomatie
Envoys or Agents including questions regarding
enactment of legislation to provide Diplomatic
Immunities. (Referred by India and Japan).
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(ii) Principles for extradition of offenders taking refuge in
the territory of another State including questions
relating to desirability of conclusion of extradition

treaties and simplification of the procedure for.

extradition. (Referred by Burma and India).

(iii) Law relating to the Regime of the High Seas including
questions relating to the Rights to Sea-bed and
Subsoil in the Open Sea. (Referred by Japan).

(iv) Status of Aliens including questions of Responsibility
of States regarding Treatment of Foreign Nationals.
(Referred by Japan).

(v) Restrictions on Immunity of States in respect of
Commercial Transactions entered into by or on

behalf of States and by State Trading Corpora-
tions. (Referred by India).

(vi) Law of the Territorial Sea. (Referred by Ceylon).

(vii) Questions relating to Dual Citizenship. (Referred by
Burma).

(viii) Ionospheric Sovereignty. (Referred by India).

(ix) Questions relating to Reciprocal Enforcement of Foreign
Judgments in Matrimonial Matters.
(Referred by Ceylon).

(x) Questions relating to Free Legal Aid.
(Referred by Ceylon).

During the First Session held in New Delhi. the Committee
discussed and drew up reports for submission to the governments of
the participating countries on three of subjects, viz., Diplomatic
Immunities, Principles of Extradition and Immunity of States.
The subjects were, however, carried forward for further considera-
tion at the next session. '

During the Second Session held in Cairo, the Committee had
before it five main subjects for consideration, viz., Diplomatic
Immunities, Principles of Extradition, Immunity of States in
respect of Commercial Transactions, Dual Nationality and Status
of Aliens. It also discussed briefly the questions relating to Free
Legal Aid and Reciprocal Enforcement of Foreign Judgments in

5

Matrimonial Matters. The Committec also generally considered
the Reports of the 9th and 10th Sessions of the International
Law Commission.

The Committee finalised its Reports on Diplomatic Immunites
and on Immunity of States in respect of Commercial Transactions.
These Reports were submitted to the governments of the participat-
ing countries. Final conclusions were ot reached on the other
subjects which were discussed at this session.

The Committee at its Third Session held in Colombo con-
sidered the comments of the governments on its Reports on
Functions, Privileges and Immunities of Diplomatic Envoys, and
Immunity of States in respect of Commercial Transactions, which
the Committee had finalised during its Second Session in Cairo.
The Committee affirmed the view it had taken in its Report with
regard to restrictions of Immunity of States in respect of Commercial
Transactions. It, however, made certain changes in its Report on
Diplomatic Immunities in the light of the comments received
from the governments of the participating countries. This Report

was later placed before the UN. Conference of Plenipotentiaries
on Diplomatic Relations.

The Committee gave detailed consideration to the subjects
of Status of Aliens and Extradition on which it was able to draw
up provisionally the principles governing the subjects in the form
of Draft Articles. The Committee discussed the subject of Status
of Aliens, which had been referred to it by the Government of
Japan, on the basis of a memorandum, presented to it by the
Committee’s Secretariat and information supplied by the govern-
ments of the participating countries regarding their laws and
State practice with regard to entry, treatment and deportation
of foreigners. The discussions on Extradition were based on the
draft of a Multilateral Convention presented by the Government
of the United Arab Republic and a memorandum submitted by the
Committee’s Secretariat. The Provisional Recommendations of
the Committee on these two subjects were submitted to the
governments of the participating countries for their comments.

The Committee also generally considered questions relating
to Dual Nationality and the recommendations of the International
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Law Commission on Arbitral Procedure. The Committee decided
to take up at its next session the question of Legality of Nuclear
Tests and the legal aspects of certain economic matters namely,
Conflict of Laws in respect of International Sales, and Relief
against Double Taxation.

The Fourth Session of the Committee was held in Tokyo from
15th to 28th February 1961. The Committee at its Fourth Session
held in Tokyo discussed in detail the subjects of Extradition and
Status of Aliens on the basiz of the Draft Articles as provisionally
drawn up by the Committee at its Third Session. The Committee
revised the existing drafts on the subjects in the light of the
comments made by the Delegations present at the session and
adopted its Ifinal Reports for submission to the governments of
the participating countries.

The subject relating to Diplomatic Protection of Citizens
Abroad and State Responsibility for Maltreatment of Aliens was
also generally considered by the Committee. It took note of the
statement made at this session by Mzr. F. V. GARciA AMADOR,
Special Rapporteur of the International Law Commission on State
Responsibility and decided to take up the subject for discussion
at its next session.

The Committee also gave special attention to the question
of Legality of Nuclear Tests. It considered the subject on the
basis of the Report prepared by the Secretariat, and the Delegates
of the participating countries of the Committee made statements on
the question of Legality of Nuclear Tests indicating the scope of
the subject under consideration of this Committee and the basic
principles on which further material needed to be collected. After
a general discussion on the subject, the Committee unanimously
decided that the consideration of this subject was a matter of utmost
urgency and should, therefore, be placed as the first item on the
agenda of the Fifth Session.

The Committee also considered the Report of the Seerctariat
on the work done by the International Law Commission at its
Twelfth Session and took note of the statement made by  the
Observer on behalf of the International Law Commission.

The Committee considered the subjects relating to Free Legal
Aid and Recognition of Foreign Decrees in Matrimonial Matters
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and decided to publish the Reports of the Rapporteur on both
these subjects to be presented to the governments of the participat-

ing countries.

The Committee also generally discussed other subjects on the
agenda, viz.. Arbitral Procedure, Conflict of Laws with 1.'v~,_z;u'.l
to International Sales and Purchases, Laws relating to Avoidance
of Double Taxation and Dual Nationality. The Committee decided
to include all these subjects in the agenda of its Fifth Session.

Fifth Session of the Committee
The Fifth Session of the Committee was held in Rangoon

from 17th to 30th January 1962.

The Committee at this session discussed in detail the subjects
of Dual Nationality and Legality of Nuclear Tests. The subject
of Dual Nationality was considered on the basis of a Draft Agree-
ment presented by the Delegation of the United Arab R(?]_)lll)li(’.
The Committee drew up a set of Draft Articles embodying the
principles relating to elimination or reduction of dual or multiple
uationality. It was decided that the Draft Articles should be sub-
mitted t(; the governments of the participating —countries for
comments and that the.subject should be placed before the next
session of the Committee for fuller consideration in the light of

the comments received from the governments.

The Committee discusssed the subject of Legality of Nuclear
Tests on the basis of material on the scientific and legal aspects of
nuclear tests collected by the Secretariat of the Committee. The
Committee heard the viewpoint and expressions of opinion on
the various topics on this subject from the Delegations of Burma,
Cevlon. India. Indonesia, Japan, Pakistan, Thailand and the
U1.1it»\:-d. Arab Republic. The governments of Japan and the
United Arab Republic also submitted written memoranda un‘ the
subject. On the basis of these discussions, the Secrctary of the
Committee prepared and presented a Draft Report on t}.lc
subjoct for consideration of the Committec. After a general (hi;-
cussion. the Committee decided that the Secretariat should submit
the Dl';'lftv Report on Legality of Nuclear Tests to the governments
of the participating countries for their comments and that.thc
subject should be placed before the next session of the Commuttce

as a priority item on the agenda.
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The Committee also considered the subject of Arbitral Pro-
cedure and the Report of the Secretariat on the work done by the
International Law Commission at its Thirteenth Session. The
subject of Arbitral Procedure was discussed on the basis of a report
prepared by the Secretariat. The Committee decided that a report
should be drawn up incorporating the views expressed by the
various Delegations. The Committee took note of the work done
by the International Law Commission at its Thirteenth Session
and expressed its appreciation of the very valuable services ren-
dered by the distinguished Member for the United Arab Republic
in representing the Comuittee as an Observer at that Session.
The Committee generally discussed the subject of Consular Inter-
course and Immunities and decided to request the governments
of the participating countries to transmit their comments on the
Draft Articles, prepared by the Commission, to the Secretariat of
the Committee. It was further decided that the Secretariat should
prepare a report on the basis of these comments which should be
considered as a priority item at the next session of the Committee.

The Committee at this session also considered certain proposals
regarding revision of the Statutes of this Committee. A sub-
committee consisting of one representative from each Delegation
went into the matter in some detail and the recommendations
of this sub-committee were accepted by the Committee. It was
recommended that Articles 1, 3(a) and 3(c) should be amended and
that a new Article. 2(a), should be introduced to provide for
Associate Membership of the Committee under certain conditions.
It was also recommended that certain consequential changes would
be necessary in the Statutory Rules of the Committee. The
Committee’s Statutes can, however, be altered only by a decision
of the participating countries and the proposed amendments, there-
fore, await the formal concurrence of the governments of the parti-
cipating countries.

The subjects which the Committec has been able to finalise
so far relate to Diplomatic Immunities. Immunity of States with
respect to Trading Activities of States. Extradition. Status of
Aliens, Dual Nationality, Legal Aid, Reeiprocal Enforcement of
Judgments in Matrimonial Matters and Arbitral Procedure. The
Committee has also made considerable progress on the question of
Legality of Nuelear Tests, Diplomatic Protection of Nationals and
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State Responsibility, Double Taxation and Law relating to Inter-
national Sales and Purchases. The Committee has now before it
for consideration the question of Consular Immunities and Privi-
leges, Law of the Sea, Reciprocal Enforcement of Judgments and
Law relating to Industry and Commerce. It is also undertaking
a publication of the Constitutions of the Asian and African
countries as also a digest of important decisions of the municipal
courts of these countries with regard to international legal questions.
Recently some more topics have been suggested for consideration
of this Committee and these include the United Nations Charter
from the point of view of the Asian and African countries and the

Rights of the Refugees.
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Delegates of the Participating Countries and

Observers at the Fifth Session

BURMA
Member and Leader

of the Delegation

Alternate Member

Adviser

Adviser

Adviser

Adviser

CEYLON

Member and Leader

of the Delegation

Alternate Member

Adviser

Hon. U MyixT THELN.
Chief Justice of the Union of Burma.

Hon. U Auxe THa Gyaw,
Judge,
Supreme Court of the Union of Burma.

U SoE Tix,
Secretary to the Government of Burma,
Ministry of Foreign Affairs.

U Kyaw THaUXNG,
Assistant Attorney-General.

U Nyuxt Tix,
Legal Adviser,
Corporation of Rangoon.

U MyixT SOE,
Lecturer,

Faculty of Law,
University of Rangoon.

Hox. Mr. Justice H. N. G. FERNANDO,
Judge.

Supreme Court of Ceylon.

Hox. Mr. Justick G. P. A, SiLva,
Judge,

Supreme Court of Ceylon.

Mr. R. S. WANASUNDERA,
Crown Counsel.

INDIA
Member and Leader
of the Delegation

Alternate Member

Adviser

Adviser/Secretary

INDONESIA
Member and Leader
of the Delegation

Adviser

JAPAN

Member and Leader
of the Delegation

Alternate Member

Adviser
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Hox~. Mr. M. C. SETALVAD,
Attorney-General of India.

Mr. B. N. LOKUR,
Secretary to the Government of India,
Ministry of Law.

Dr. K. KrisaxA Rao,
Director,

Legal and Treaty Division,
Ministry of External Affairs.
MR. S. SHAHABUDDIX,
Second Secretary,

Indian Embassy,

Rangoon.

Mg. CH. ANWaR SaxT.
Minister-Counsellor,
Indonesian Embassy,
New Delhi.

MR. AKOSAH,
Second Secretary.,
Indonesian Embassy,
Rangoon.

Dr. KENzo TAKAYANAGI,
President of the Cabinet
Commission on Constitutional Reform.

Dr. Kuymao NISHIMURA,
Member of Atomic Energy Commission,
Government of Japan.

Mr. HisaJr HATTORI,
Minister,

Japanese Embassy,
New Delhi.
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Adviser/Secretary Mr. M1Sa0 YAMASAKI, Secretary to the

Third Secretary, Committee Mr. B. SEv,
Japanese Embassy, Senior Advocate of the Supreme Court
Rangoon. of India,
& Hony. Legal Adviser to the
PAKISTAN Ministry of External Affairs,
WMembar whd Loaidsr Government of India.
of the Delegation Hox. Mr. A. T. M. MUSTAFaA, =
Minister of Law,
Government of East Pakistan. OBSERVERS
Adviser : Mgz. G. RABBANI, Ghana Mr. E. ABDALLAH,
Third Secretary, Acting High Commissioner of Ghana
Embassy of Pakistan, in Ceylon.
Rangoon.
Laos Mr. T. LYFOUNG,
Director of the Judicial Department.
THAILAND .
Mr. KHAMPOON,
(ammbenges et President of the Court of Appeal.
of the Delegation Dr. SoMPONG SUCHARITKUL, .
Treaty and Legal Department, Philippines Dr. ADEUDATO J. AGBAYANT,

Alternate Member

4

Ministry of Foreign Affairs.
Dr. SoMya1 VISUDDHIDHAM,
Treaty and Legal Department,
Ministry of Foreign Affairs.

UNITED ARAB REPUBLIC

Member and Leader

of the Delegation

Alternate Member

Adviser

Adviser

Hox. Mr. HarEz SABEK,
Chief Justice of the U.A.R.
Dr. Ezz Er-Dix ABDULLA,
Dean, Faculty of Law,
Einshams University.

Dr. GaBr GAp ABDEL RAHMAN,

Professor, Faculty of Law,
Cairo University.

Dr. Momamep HarEz GHANEM,
Professor, Faculty of Law,
Einshams University.

¥ x *

International Law
Commission

United Nations

League of Arab
Stateg

Charge d’Affaires ad interim,
Embassy of the Philippines,
Rangoon.

DRr. RaDHABINOD PaL,
Member,
International Law Commission.

MR. OSCAR SCHACHTER,

Director of the General Legal Division
of the Office of Legal Affairs,

U.N. Seeretariat,

and Personal Representative of the
Secretary-General.

Dr. Crovis Maxsoup,
Personal Representative of the
Secretary-General.
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CONFERENCE SECRETARIAT

Head of Organisation
of the Fifth Session

Conference Officer

Assistant Conference
Officer (Reception)

Assistant Conference
Officer (Documents)

Assistant Conference
Officer (Transport)

Assistant Conference

Officer (General)
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U SoE Tix,

Secretary of the Government of Burma,

Ministry of Foreign Affairs.
U Kyaw,

Officer on Special Duty,
Ministry of Foreign Affairs,
Burma.

U Lt Maw,

Third Seeretary,

Ministry of Foreign Affairs,
Burma.

U Pe Tueix Tix,

Third Secretary,

Ministry of Foreign Affairs,
Burma. 1

U Auxc THAN,

Asgistant Chief of Division,
Ministry of Foreign Affairs,
Burma.

U Zaw W¥NN,

Third Secretary,

Ministry of Foreign Affairs,
Burma.

LIAISON OFFICERS OF THE PARTICIPATING
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COUNTRIES IN THE COMMITTEE*

Burma

Ceylon

India

Indonesia

Iraq

Japan

Pakistan

—_—
* As on 1st Jauuary 1063,

U Ba Mavuxa,

First Seeretary,
IEmbassy of Burma,
New Delhi.

MR. N. BALASUBRAMANIAM,
First Seeretary,

Cevlon High Commission,
New Delhi.

Mr. B. C. MISHRA,

Deputy Seeretary (UN),
Ministry of External Affairs,
Governmment of India.
New Delhi.

MRr. C'm. Anwar Sani,
Minister Counsellor,
Embassy of Indonesia,
New Delhi.

Mr. SareDp K. HIxpawI,
First Secretary,

Embassy of Iraq,

New Delhi.

MRr. HisaJ1 HATTOR],
Ainister,

Embassy of Japan,
New Delhi.

Mr. M. RAHMAN,
Deputy High Commissioner,

Pakistan High Commission,
New Dethi.




Thailand

United Arab
Republic
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Mr. S. BAMRUNGPHONG,
First Secretary,
Embassy of Thailand,
New Delhi.

Mr MauamMouDp EL-ERIaxn,
First Secretary,

Embassy of the U AR.,
New Delhi.
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AGENDA OF THE FIFTH SESSION

I. ADMINISTRATIVE AND ORGANISATIONAL MATTERS

19

(>

~1

10.

11.

13.

14.

IT.

Adoption of the Agenda.

Election of the President and Vice-President of the Session.
Admission of new members in the Committee.
Admission of Observers to the Session.

Congzideration of the Secretary’s Report.

Further consideration of the Draft Articles on Immunities
and Privileges of the Committee.

Consideration of the Committee’s Programme of Work
for 1962-63.

Consideration of the question of printing and publication
of the proceedings of the Fifth Session of the Committee
and other publications.

Revision of Statutes and Statutory Rules.

Consideration of the question of the Committec's staff
structure for the term 1962-64.

Report on the U.N. Conference of Plenipotentiaries on
Diplomatic Relations held in Vienna in March-April,
1961.

Co-operation with other Organisations.

Repcrt of H.E. Mr. Hafez Sabek on co-operation with
the International Law Commission.

Date and place of the Sixth Session.

MATTERS ARmrSiNG out oF THE WORK DONE BY THE INTER-

NATIONAL LaAw CoMMISSION UNDER ARTICLE 3(a) OF THE
STATUTES

IS

Consideration of the Report of the Thirteenth Session
of the International Law Commission,
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Arbitral Procedure: Consideration of the subject on the

| basis of the Comments received from the Governments

[ of the Participating Countries on the questionnaijre

]I prepared by the Secretariat and the Provisional Report :
of the Committee together with the working paper

prepared by the Secretariat.

[

IIT. MarTERS REPERRED TO THE COMMITTEE BY THE (GOVERNMENTS
of THE PartrcipatiNeé CoUNTRIES UNDER ARTICLE 3(b) oF
THE STATUTES

1. Status of Aliens (Referred by the Government of Japan)—
Consideration of the questions of Diplomatic Protection
of Aliens by their Home States, and Responsibility of
States arising out of Maltreatment of Aliens.

[

Dual Nationality (Referred by the Government of
Burma)—Consideration of the Comments received from
the Governments of the Participating Countries on the
| working paper prepared on the subject and the revised

| Draft Convention prepared by the U.A.R. Delegation. D I_T A L N A T I O N A L ITY

V. MarTERS OF COMMON CONCERN TAKEN UP BY THE COMMITTEE
| UNDER ARTICLE 3(¢) OF THE STATUTES

1. Legality of Nuclear Tests (Adopted by the Committee
at the suggestion of the Government of India).
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INTRODUCTORY NOTE

The subject of Dual Nationality was referred to the Commi-
ttee by the Government of the Union of Burma under the provi-
sions of Article 3 (b) of the Statutes of the Committee. The Govern-
ments of Burma, Japan and the United Arab Republic submitted
memoranda on the subject and the United Arab Republic also pre-
sented a Draft Agreement for consideration of the Committee.

During the First Session held in New Delhi, the Delegations
of Burma, Indonesia and Japan made brief statements on the pro-
blem of dual nationality but the Committee decided to postpone
further consideration of the subject as the Delegations of India,
Ceylon, Iraq and Syria had reserved their position on this subject.

During the Second Session held in Cairo, the views of the Dele-
gations were ascertained on the basis of a questionnaire prepared
by the Secretariat. The main topics which were discussed during
the Second Session were: (1) the acquisition of dual nationality ;
(2) the position of a resident citizen who is simultaneously a citizen
of another State and the rights of such a citizen; (3) the position
of a non-resident citizen possessing dual nationality; and (4) the
position of an alien possessing dual nationality. The Delegations
were of the opinion that it would be desirable to reduce the number
of cases of persons possessing dual nationality by means of enacting
suitable national legislation or concluding international conventions.
It was, however, felt that unless there was uniformity in nationali-
ty laws and unanimity on the fundamental principles of nationalicy,
it would be very difficult to achieve the desired objective by means *
of a multilateral convention. The Committee decided that
the Secretariat should prepare a report on the subject on the basis of
the discussions held during the session and that this report together
With the draft agreement submitted by the United Arab Republic
should be taken up for consideration during the Third Session.

At the Third Session held in Colombo, the Committee had a
£tneral discussion on the subject and the unanimous view of the
Delegations was that some preparatory work should be done by the
BOvernments of the purt-icipating countries on the basis of the report
of the Sccrctariat before the Committee could finally make its re-

co : s : : .
fmendations on the subject. The Committee therefore decided

.
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DRAFT ARTICLES EMBODYING THE

to request the governments of the participating countries to study

: INATION
the report of the Secretariat and the Draft Agreement submitted PRING[PLES RELATING TO ELI;/\I'IULTIPLE
by the Delegation of the United Arab Republic and to communicate OR REDUCTlON OF DUAL OR
their views to the Secretariat in the form of memoranda indicating NATIONALlTY*

the particular problems which have arisen in this regard and sugges-
ting specific points which they desire the Committee to take up for
particular study and consideration.

At the Fourth Session held in Tokyo, the Committee gave further
o consideration to the subject and decided to request the Delegation
of the United Arab Republic to prepare a revised draft of the Con-
vention in the light of the comments received from the governments
| of the participating countries for consideration at the Fifth
Session of the Committee. The Committee also directed its Sec-
retariat to request the governments which have not given' their com-
| ments to do so as early as possible and thereafter to forward the
comments to the Delegation of the United Arab Republic.

Session)

(Adopled by the Committee ab its Fifth

At the Iifth Session held in Rangoon in January 1962, the
hi subject was fully considered by the Committee on the basis of a
| draft of an Agreement submitted by the Delegation of the United
: Arab Republic. The Committee also had before it written memo-
L randa on the subject submitted by the Governments of Burma,
Ceylon, Indonesia, Iraq and Japan. After a detailed discussionon the

( various aspects of the subject, the Committee drew up a set of Draft

1} Articles embodying the principles relating to elimination or reduc.-

: tion of dual or multiple nationality. It was decided that the Draft

i I Articles should be submitted to the governments of the participa-

( | ting conntries for comments and that the subject shonld be placed

[ ] before the next zession of the Committee for fuller consideration

" ‘ in the light of the comments received from the governments.
!

Il
u WER
l -;Aa B hcds Dual ;mh»:mlity, the -l)t‘lt'ga\.liu“ of l_’(ll\.i‘\llu‘l Nlﬂtf‘l} thu-i, .t’\n;
l‘ Bovuriment of Pakistan recognises no second nationality in _“ ('m[‘l:p (“.\'.l l..
| Wt iy 1he United Kingdom a ecitizen of Pakisten hes all the T 01| H, rlit-lil“
{“ of t..hn United l(inullmn7in(:|ut“llg the right t%\ vole, The Delegate © Pakistan
i Teserved s position on all thoe Draft Articles.
\l‘
l\ -
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GENERAL PROVISIONS

Article 1

It is for each State to determine under its own law who are its

nationals. This law itsclf shall be recognised by other States in

o far as it is consistent with international conventions, international
custom, and the principles of law gencrally

: . recognised with regard
to nationality.

Note: The Delegate of Thailand stated that with the exception of the

principle ol compulsory recognition he accepted the other
principles ineorporated in this Article.

Article 2

Questions as to whether a person possesses the nationality of a

particular State, shall be determined in accordance with the law
of that State.

Article 3

Alternative (A)

For the purpose of these Model Articles the age of majority
of a person shall be determined according to the law of the Stat;c
the nationality of which is to be acquired, retained, or renounced

Alternative (B)

The age of majority shall be determined according to the laws
of the State, the nationality of which is relevant for the matter under
consideration, provided that for the purposes of Article 5 and of
Article 7, the majority age (inthe event of any conflict of State laws)
shall be the majority age under the law of the State which prescribes
a higher age.

Note: The Delegates of Burma, Thailand and the United Arab Republic
accepled Alternative (A) of Article 3. The Delegates of Ceylon
and India accepted Alternative (B)of Article 3. The Dﬁlc.éﬂle
of Thailand saw no objection to Alternative ((B). The Del&gétes
of Japan and Indonesia reserved their position on this Article.

NATIONALITY OF MARRIED WOMEN

Article 4
(1) Ifa woman who is a national of one State marrics & na-
tional of another State. or if a husband acquires a nationality other
than that he had on the date of marriage. the nationality of the

wife shall not be affected.

(2) Nevertheless if she, in ecither of such cases voluntarily
acquires the nationality of her husband, she loses ipso facfo the other
nationality.

Note: The Delegate of Thailand whilst accepting Clause (1) of this Article
wished it to be understood that this principle would also apply in
the case of a hushand acquiring an additional nationality. The
Delegate of India wished that the words “unless she has already
renounced her original nationality’”” to be added at the end of
Clause (2) of this Arlicle.

NATIONALITY OF CHILDREN

Article 5
(1) A minor follows ordinarily his father’s nationality. If
the minor is born out of wedlock, or if the nationality of his father
is unknown or if his father has no nationality, he follows his mother’s

nationality.

(2) Nevertheless, if a minor born to a national of one State
in another State is deemed in accordance with the laws of each of
the two States to be its national, he should opt for one of these
two nationalities within one year from the date of attaining his
majority age in accordance with the provisions of Article 7.

Note: The Delegates of Ceylon and India accepted only the first sentence
of Clause (1) of this Article. The Delegate of Ceylon could not
accept the second sentence of Clause (1) of this Article in view of
the inclusion in it of reference to the case of a minor whose father is
stateless. The Delegate of India preferred the omission of the
socond sentence but expressed the view that the principle of
nationality of the State of birth instead of the principle of mother’s
nationality should be adopted. The Delegates of Burma and
Thailand accepted the provisions of Clause (2) of this Article. The
Delegates of Ceylon, India and the United Arab Republic were in
agreement that Clause (2) of this Article was not necessary. The
Delegate of Indonesia reserved his position on Clause (2) of this
Article. The Delegate of Japan reserved his position on the whole
of Article 5 of the draft.
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ADOPTION

Article 6

In case of valid adoption, the adopted minor shall follow his
adopter’s nationality.

Note: The Delegates of Burina, Indonesia and the United Arab Republic
accepted this Article. The Delegates of Indonesia and the United
Arab Republic took the view that the minor should have an option
after he attains majority to choose between his original nationaliiy
and the nationality of his adopter. The Delegate of Thailand
stated that the words “‘be entitled to” should be inserted bLetween
tho word “shall” and the word *follow™, This Article was not
accepted by the Delegates of Ceylon, India and Japan,

OPTION

Article 7

A person who knows that he possesses two nationalities, ac-
quired without any voluntary act on his part, should renounce
one of them in accordance with the law of the State whose nationa-
lity he desires to renounce, within twelve months of his knowing
that fact or within twelve months of attaining his majority age,
whichever time is the later.

Note: The Delegates ol Burma, Ceylou, India, Thailand and the Uunited
Arab Republic accepted this Article. The Delegate of Indonesia
reserved, his position on this Article although be expressed the
view that the option available to the individual must be of obli-
gatory character and that States should by means of agreement
provide for dealing with cases whero the indvidual does not exercise
the option. The Delegate of Japan was not in favour of imposing
any obligation on an individual to exercise the option.

ACTIVE NATIONALITY

Article 8

A person baving more than one nationality, shall be treated as
having only one nationality, in a third State. A third State should,
however, recognise exclusively, the nationality of the State in
which lie is habitually and principally resident or the nationality
of the State with which in the circumstances he appears to be in
fact most closely connected.
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Article 9
A person possessing two Or more nationa_lities of.thc cont_rac.t-
ing States, who has his habitual and prim:npal rc_s\c'lcncc within
the territory of onc of these States with which he is in fac't nllost
closely counccted, shall be exempt from all military obligations

in the other State or States.

Article 10

Without prejudice to the provisions of Al‘ti(:’l(‘. 9, if a person
POSSCSSCS the nationality of two or more States, and ufxd.cr th.c
law of any one of such States has the right, .011 att,almnfg his
majority age, to renouncec or decline the nationality of that.Sta,tf‘::
he shall be exempt from military service in such State during his
minority.

Note: Except the Delegate of Indonesia the other Delegates accopted

this Article.
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(Feneral Note On Some Problems Arising Out of Dual
or Multiple Nationality of Individuals

CHAPTER I

INTRODUCTION

How dnal nationality arises

Duoal or multiple nationality is encountered among citizens
of almost all countries as the unavoidable consequence of the
. conflicting nationality and citizenship laws of various countries.
Generally speaking, the phenomenon of plural nat‘ionality' or
citizenship arises from the concurrent application of the principles
of jus soli and jus sanguinis at birth or from the concurrent
operation of different nationality and citizenship laws, and the
absence of uniformity in suech laws concerning more particularly,
naturalization and expatriation. Schwarzenberger observes:
“If a genuine connection between a sovereign State and an indi-
vidual exists, a State may claim a natural-born individual as its
national. The practice of States recognises the systems of both
jus soli and jus sanguinis, as well as combinations of them, as
giving expression to such a genuine connection. In a highly
integrated international society the systems of jus soli and jus
sanguinis easily overlap and produce the phenomenon of dual
nationality. If nationality may be acquired not only by Dbirth,
but also by naturalization, this leads to additional possibilities
of dual nationality. Dnal or multiple nationality can be avoided
as little as any other conflict of munieipal laws. It is the inevi-
table consequence of the wide discretion granted by international
law to sovereign States to determine the criteria of a genuine connec-
tion between themselves and the inhabitants of their territories.” !
As far as an individual is concerned, he may happen to be in
POssession of more than one nationality knowingly or unknowingly
and with or without his intention.

Birth and dual nationality
Broadly speaking, plural nationality may be occasioned by
elery mode of acquisition of nationality, for instance, jure soli,

1 \-—
* Sehwarzenberger, G. : International Law, Vol. I, 3rd ed., 1958, pp. 362
363.
Moore, J. B. : A Digest of International Law, Vol. TIT, 1906, pp. 518
519,

.
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by the birth in the United Kingdom of an alien father whose
State adopts the jure sanguinis and attaches its nationality to the
children of its nationals born within the territory of other States.?
A child, by reason of his parents being at the time of his birth
in a foreign State, is born a national of the two countries- a
national of the country of his birth jure soli, and a national of his
parents’ country jure sanguinis. Thus, every child born in the
United Kingdom of German parents acquires both British and
German nationalities, for such a child is British according to
British, and German according to German municipal nationality
laws. Dual nationality may also be produced by the case of an
infant whose parents emigrate and acquire by naturalization the
nationality of the new State i.e., State of immigration.

During the 19th and 20th centuries numerous immigrants
from European and other countries became citizens of the United
States of America by naturalization while their countries of origin
were reluctant to release such immigrants auntomatically from
their duties of allegiance based on their bord of nationality.
Hence, such individuals were considered as citizens of both the
States until they could obtain release from their ties of original
nationality. Under the principle of jus sanguinis even the children
of such immigrants were regarded by the States of emigration as
the nationals of their parents’ home States despite the fact that
they had been born in the United States. The unwillingness
on the part of the governments of those conntries to give up their
claims of allegiance and to treat such de cujus i.e., the immigrants
and their children as foreign nationals, was due to the fact that
the male descendents were badly needed for military service.

In the Canevaro Case (1912) between Italy and Peru, both
parties claimed Rafael Canevaro as their national. Canevaro was
born in Peru of an Italian father. The Permanent Court of
Arbitration held that he was of Peruvian nationality jure soli,
and also of Italian nationality jure sanguinis. However, apply-
ing the test of active nationality the Court adjudged him as a
Peruvian national.

Legitimation and dual nationality
Legitimation of illegitimate children can bring about the
same effect. For instance, the illegitimate child of a German

2. MeNair, Sir A, D. : The Legal Effects of War, 3rd ed., 1948, pp. 24-26.
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father born in the United Kingdom of an English mother becomes
a subject of the United Kingdom according to the laws of both
the States; but if after the birth of the child the father marries
the mother and takes up permanent residence in the United
Kingdom, the child thereby becomes a legitimate child according
to German law, and it acquires German nationality withont losing
its British nationality.?

Marriage and dual nationality

The status of dual nationality has often been occurring also
as a result of marriages. A very frequent instance in the history
of various states is the case of a woman who after marrying a
foreign national is permitted to retain her original nationality
according to the law of the State of which she is a national, and
who is also permitted to acquire her husband’s nationality
according to the law of the State of which her husband is a national.
Thus, as a result of the marriage of an alien woman to a citizen
of the United States, or of an American woman to a foreigner,
under the laws of the two countries involved, such women may
acquire a new nationality without losing their former citizenship.
A woman British subject not already a Southern Rhodesian
citizen who has been married to such a citizen has, an nnmistakable
right to become a citizen of Southern Rhodesia subject only to
taking the oath of allegiance. Owing to the almost exact identity
of the citizenship laws of the United Kingdom and New Zealand,
a5 between these two countries the possibility of overlap of citizen-
ship is said to be very great. For instance, a woman citizen of
the one country marrying a citizen of the other has normally the
indefeasible right to acquire the citizenship of the other without

lorfeiting her original citizenship.*

Naturalization and dual nationality

Moreover, not infrequently naturalization, in the narrower
Sense of the term, gives rise to the problem of plural nationality.
Nationals of a State, for instance, may apply for and receive
Waturalization in a foreign State, while retaining their original
Hahtimmlity at the same time.
hy Mebombein, L. : Interuational Law, Vol. I, 8th ed., p. 663.
P '+ Digest., Vol. ITI, pp. 518-551.

S, C. 5 Nationality and Citizenship Laws of the Commonwealth and
of the Republic of Ireland, 1957, pp. 103-110,

[T .
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In the case of George 8. Hein v. Hildesheimer Bank decided
by the British-German Mixed Arbitral Tribunal in 1922, the proble-
ms of naturalization and dual nationality came up for consideration.
In this case, the claimant Hein was born in Germany. Though by
naturalization he became a British subject, he continued to be a
Gierman national at the same time under the German law.5 Again,
in the case of the United States (William Mackenzie) v. Germany
decided by the United States-German Mixed Claims Commission
in 1925, a similar problem was at issue. The claimant’s father
was born of British parents in the United States. Under the
United States law, he was a United States citizen by birth and at
the same time in accordance with the English law, he was consi-
dered a British subject |by parentage® Grigotiou v. Bulgarian
State decided by the Greco-Bulgarian Mixed Arbitral Tribunal in
1923 is yet another case dealing with dnal nationality and natura-
lization. In this case the claimant, a Greek born subject became
a naturalized Bulgarian in 1917 and so Bulgaria claimed him as
a Bulgarian subject. But according to the Greek Law of December
31, 1913, he continued to be a Greek citizen even after his natura-
lization in Bulgaria.?

Persons possessing dual nationality, bear in the language
of diplomatists, the name sujets mixtes, ie., they are known as
mixed subjects. As the two States concerned may in fact claim
the dual national as a national of each country, he becomes the
object of conflicting claims of allegiance, and such a situation
gives rise not infrequently to problems of conflict of nationality
laws, The fact that a person possesses, under two municipal legal
systems more than one nationality, raises the question as to which
nationality is to be ascribed to such a person, and as to what law
is to be applied to him. The freedom of the State to decide npon its
nationality laws, and the scarcity of positive rules of international
Jaw in the matter of nationality, have been largely responsible
for such conflicts of nationality laws.$

5. Schwarzenberger : International Law, Vol. I, pp. 365-366. Annual
Digest., 1919-22, p. 2186.

6. Schwarzanberger : International Law, Vol. I, p. 366. Annual Digest,,
1925-26, pp. 273-294.

7. Annual Digest,, 1923-24, pp. 243-248.

8. Weis, P. : Nationality and Statelessness in International Law, 1956,
p. 1172,
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CHAPTER II

POSITION OF PERSONS WITH DUAL
NATIONALITY

Possession of dual or multiple nationality by a person often
gives rise to problems not only in the countries of which he is a
pational but also in third States. The main controversies which
appeared to have arisen in the past were those (‘on(-:l'rnh.]g the
questions of dual national’s liability to military service in the
States which claimed him as its national, and the right of States
to exterld diplomatic protection to such persons. These problems

will be disenssed in detail in this note.

Dual national’s liability to military service

Tn time of war, serious conflicts of duties, based on the con-
flicting claims of allegiance may arise in the case of persons possess-
ing dual or multiple nationality! It may be stated that each
State claiming the individual as its national is, under international
law, competent to do this although it cannot claim him as against
the other State since each of them can justifiably maintain that
he is its citizen. During the middle of the 19th century, the
United States tried to prevent the imposition of obligations of
military service and other obligations of similar character on persons
having dual nationality by entering into bilateral agreements with
the countries concerned. Most of the agreements concluded
with the European and the Latin-American countries includecd
the principle that immigrants from the contracting parties were
entitled voluntarily to expatriate themselves upon their naturali-
zation in the United States of America. Further, these treaties
provided for the right of a naturalized citizen of the United States
to return to his country of origin without being subjected to
punishment for failure, prior to naturalization, to respond to calls
for military service.2 Although a State cannot enforce its
laws within the territory of apother State, it is enabled however,
by virtue of the allegiance which a national owes to his State,
10 prosecute its nationals while they are abroad and to execute
udgments against them upon their property within the State, or
"Pon them personally when they return, or the State may prosecute

;. McNair : The Legal Effects of War, p. 26.
3 H&ckworth, G. H.: Digestof International Law, Vol. I1I, pp. 377-417,

[




3. 29, American Journal of International Law, 1933, Supplement, Part 11

4. Orfield, L.B. and Re, E.D.: Cases and
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its nationals after they return for the acts done abroad. While
the exercise of such jurisdiction is perhaps the exception rather
than the rule in countries whose legal systems have been based on
the English Common Law, an examination of the legislation
adopted in various countries reveals that practically all States
exercise some penal jurisdiction on the basis of nationality.3 In
the event of armed conflict between the two States, a very serions
difficulty may arise for the mixed subject as he could be deemed

to have committed high treason against one of the States involved.

Thus one who has a dual nationality may be subject to claims
from hoth the countries. claims which at times may be competing
or conflicting. Orfield las suceinetly stated the legal nature of
such claims in the following terms: A person with dual nationa-
lity may be subjected to taxes by both States of which he ix a
national. He is not entitled to protection by one of the two
States of which he is national while in the territorial jurisidietion
of the other. Rither State not at war with the other may insist
on military service when the person is present within its territory.
In time of war if he supports neither belligerent. hoth may bhe
aggrieved. If he supports one belligerent, the other may be
One State may be suspicious of his loyalty to it and
subject him to the disabilities of an enemy alijen, including seques-
tration of his property, while the other holds  his conduet tre
able.”’t

aggrieved.

O8O0 -

In the case of Tomoya Kawakita ». United States (1 951), the
United States Court of Appeals, 9th Cirenit, convicted of treason
and sentenced to death an American national of Japanese parentage,
The accused was considered to Le in possession of both Americ
and Japanese nationalities.

an
The treasonable activities consisted
in committing many brutalities on American and Allied prisoners
of war employed in a nickel mining establishment in Japan dwing
the Second World War in order to increase the output of ore. It
Was apparent from the judgment that the nature of the treasonable

y PP,
519-5339. t
Briges, HW. : The Law of Nations, 2nd ed., 1952, p. 523,

Materials em Enternaijonal Law
1953, pp. 336-337.
Orfield, L.B. : The Legul Effects of Dual Nationality, VoI, 17,
George Washington Law Review, pp. 427.429,

activity was a decisive factor in the situation. It was nfan.ll‘\'
for that reason that the Supreme Court affirmed l‘]l("('v(')ll.\'l(!tl')lli
in 1952, In this case the diffienlt nature of the .()].)llgatllnns of
Amcrican citizenship for one who possessed dual ('lt‘lZ(‘ll.\'h-[p \Tlh
vividly deseribed by Mr. Justice Donglas in the course of delivering
the opinion of the Supreme Court. He s.a.id.: \ :
a dual status, the obligations of American citizenship may :I.t tm.u-.\
An Amervican who has a dual nationality

“For one who has

he difficult to discharge. ) .
may find himself in a foreign country when it wages \\':(11' fm us,
The very fact that he must make a livelihood there may indirectly
help th;a cnemy nation. In these days of total ‘\\'zll‘ mnnpm-\'('rl:
hecomes critical and everyone who can he placed in a ])rodnctl\(‘
position increases the strength of the enemy to wage war. Of
gourse, a person caught in that predicament .(‘:lll resolve the con-
flict of duty by openly electing one nationality or the nt,hf‘,r and
hecoming ecither an alien enemy of the country T\'h.el'(‘ he rcm(.,les (Tl‘
a national of it alone. Yet. so far as the existing law of this
eountry is concerned. he need not W
: It has been stated in an adminis-

make that choice hut can

cantinue his dual citizenship. )
trative ruling of the State Department that a pcrs.on. “'.lth a.(lua]
citizenship who lives abroad in the other country claiming him as
# national owes an allegiance to it which is paramount F.o the
allegiance he owes the United States. That is a far oty mem ln‘
ruling that a citizen in that position owes no ;1lleg1u1}('(- to the
United States. Of course, an American citizen who is also a
dapanese national living in  Japan has obliga.tions to an])an
Hecessitated by his residence there. There might mncel\'z.ll_)l_\'
he cages \\'hcr(: the mere nonperformance of the acts complained
of would be a breach of Japanese law. He may have (‘mplf.)_\'-
ment which requires him to perform certain acts. The compulsm.n
Ay come from the fact that he is drafted for the job or that his
m)l;(lll('t- is demanded by the laws of Japan. He may be coerced by
hix employer or supervisor or by the force of ('irmlmstan('ci ‘t() do
Hings which he has no desire or heart to do....Such acts—if done
Yoluntarily and willfully-—might be treasonable. But if done under
the mmp;ﬂsirm of the job or the law or some other inﬂne!u-v.
thoge acts would not rise to the gravity of that offense..."but
i he) 50 acted only because performance of the duties of his em-
- Ploymeyy, required ‘him to do so or because of other eoercian  or
EOmpulsion

In short, petitioner was held accountable by the
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jury only for performing acts of hostility toward this country
(US.A.) which he was not required by Japan to perform...Oune
who wants that frecdom can get it by renouncing his American
citizenship. He cannot turn it into a fair-weather citizenship,
retaining it for possible contingent benefits but meanwhile playing,
the part of the traitor. An American citizen owes allegiance to
the United States wherever he may reside.

Circumstances may compel one who has a dual nationality
to do acts which otherwise would not be compatible with the obli-
gations of American citizenship. An American with a dual
nationality who is charged with playing the role of the traitor
may defend by showing that force or coercion compelled such
conduct....””® Criticising this irreconcilable conflict of dutics
demanded of the sujets miates, Chief Justice Coleridge of
England has observed in the case of Issacson v. Durant (1886)
that a man rightfully and legally in the allegiance of one
sovereign could also be rightfully and legally treated as a traitor
by another, cannot be the lawe.

In order to avert such conflicts the French law of November
5, 1928, exempted the nationals of France from the obligations of
military service, if they had met the requnirement of ilitary
service in the other States of which they are also nationals. Further,
some bilateral treaties have been concluded for this purpose, for
instance, the Treaty signed at Oslo, on November 1, 1930 between
the United States of America and Norway provides in Article 1
as follows: ““A person born in the territory of one party of parents
who are nationals of the other party, and having the nationality
of both parties under their laws, shall not, if he has his habitual
residence, that is, the place of his general abode, in the territory
of the State of his birth, be held liable for military service or any
other act of allegiance during a temporary stay in the territory
of the other party.

Provided, that, if such stay @ protracted beyond the
period of two years, it shall be presumed to be permanent, in

5. 190 F. 2d. 506, 343 U.8. 717. 96 L. ed. 1249, 72 Sup. Ct. 950.
46, AJ.LL., 1952, pp. 147-148.
47, AJILL. 1933, pp. 146-147.

6. 17 Q.B.D. 54.54 L.T. 684, 2, T.L.R. 559.
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ghe absence of sufficient evidence showing that return to the
territory of the other party will take place within a short
time.”?

The Protocol signed at the Hague on April 12, 1930, regarding
the Military Obligations in Certain Cases of Double Nationality
was intended to solve the legal tangle. Article 1 of the Protocol
provides that a person with dual nationality is liable for military
service only in the country with which he is most closely connected.
“A person possessing two or more nationalities who habitually
resides in one of the countries whose nationality he possesses, and
who is in fact most closely connected with that country, shall be
exempt from all military obligations in the other country or
countries. This exemption may involve the loss of the nationality
of the other country or countries.” Under Article 3 of the Pro-
tocol, “A person who has lost the nationality of a State under
the law of that State and has acquired another nationality, shall
be exempt from military obligations in the State of which he has
Jost the nationality.”® In this connection it may be observed
that in Dos Reis Ex Rel Camara v. Nicolls (1947), the United
States Circuit Court of Appeals, First Circuit, declined to deprive
of nationality a person of double nationality who much against
his will was inducted into the army of his second nationality i.e.,
the Portuguese army which had brushed aside his contention that
he was an American citizen and that he had no desire to
serve in the Portuguese army. It may be noted that according
to the law of Portugal, he was a Portuguese citizen also.?

Personal injury to and property
claims by dual nationals

With respeet to personal injury and property claims made
against foreign countries by the claimants’ government on behalf
of dual nationals who were considered also as nationals of the
respondent State, the governing theory of international law
during the 19th century was based on the rule laid down in the
case of James Louis Drummond decided in 1834. Drummond

7. Hackworth: Digest., Vol.III, pp.408-410.

8. Hudson, M.O: International Legislation, Vol. V. p. 374.

Hudson, M.0.: Cases and Other Materials on International Law, 3rd ed.,
1951, pp. 199-200.

68 F. Supp. 773. 161 F. 2d. 869,

Annual Digest., 1947, Case No. 51, pp. 115-118.
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was a dual national, a citizen of both France and Great Britain.

His property was seized by the French Government in 1792. The

Treaty of Paris of 1815 provided for the settlement of claims of
British subjects against the French Government for seizures of

British property in France. The final determination of claims
of this type was made by the Privy Council of Great Britain.
which denied Drummond’s claim for the reason “that the
property was seized in consequence of a French decree against
cmigrants, and not against British subjects. Drummond was
technically a British subject, but in substance, a French subject,
domiciled (at the time of seizure) in Frauvce, with all the marks
and attributes of French character.... The act of violence that
was done towards him was done by the Irench Government in
the exercise of its municipal authority over its own subjects.””19
This is said to be the first case in international law in which the
doetrine of active, overriding or effective nationality was
invoked. The essence of the doctrine is that where there is a
dispute between two countries regarding the nationality of a
claimant, who is a dual national, the nationality of country of
habitual residence should prevail over his other nationality. In
other words, if both the claimant and the respondent States claim
the individual as their national, he should be considered. for
purposes of the claim, to be a national of that country in which

Ite had his habitual residence at the time when the claim arose.

In the Canevaro case (1912) between Italy and Peru., where
both the conntries claimed Canevaro as their national, the
Permanent Court of Arbitration, applying the test of active and
overriding nationality stated that although he possessed Italian
nationality as well as Pernvian nationality. his activities as  a
Peruvian eitizen would deny him the status of an Italian national.™
Several of the mixed arbitral tribunals established under
the Peace Treaties of 1919 applied the same test of active and
overriding nationality in the cases involving dual nationals, e.g..
Hein v. Hildesheimer Bank (1922) decided by the British-German
Mixed Arbitral Tribunal, Baron Frederie de Born v. Yugoslevian
State (1926) decided by the Yugoslav-Hungarian Mixed Arbitral

10. Parry: Nationality and Citizenship Laws., pp. 125-127.

11. Schwarzenberger: International Law Vol. I, pp. 202 and 364.
Dickinson, E.D.: A Selection of Cases and other Readings on the Law of
Nations, 1929, pp. 216-217.

4]

Mribunal and Barthez de Montfort v. Trenhunder Houplverwaltuny
(1926) decided by the Franco-Cerman Mixed Arbitral Tribunal.

In the case ot Hein v. Hildesheimer Bank — (1922), ‘tlw
individual who was born in Germany hecame a Bl'ifci:s'h subject
by naturalization. Although he possessed the nationalities of both
U-s_*rmauy and Great Britain. the Mixed Arbitral Tribunal t.i)()k the
view that he had become a British vational throngh hls.cl()scr
connection with Great Britain. It deglared that the c.]amlant,
who had become a British subject by naturalisation before .t.llL‘
outbreak of war (i.e. the First World War), was entitled as a Brmsh.
pational to recover money undev Article 296 of the Trcat‘}.' of
Versailles despite the fact that under German law he ha'd 1'cta1n'cd
his German nationality.'* In Baron Frederic de Born v. Yugoslavian
State. the Mixed Arvbitral Tribunal had to adjudicate upon the
nationality of the claimant possessing both the German and
Hllllg&l‘i‘d;l nationalities. While by birth he continncd t.o b&f d
(ferman. by naturalization he acquired the Hungarian natlonall‘t).
The Tribunal held that “the eclaimant —was of Hungarl‘fm
nationality When at the date of the coming into forc‘.\ o{.a
treaty oftpo-acu a person was entitled to claim one nationality In
one country and another nationality in another country, and an
international tribunal was called upon to decide whether .thc
nationality actually claimed by a person should be recognised,
it was th; duty of the tribunal to examine in which of the two
countries existed the elements essential in law and in fact for the
purpose of creating an effective link of nationality and not mcrély
a theoretical one . . .. It was the duty of a tribunal charged with
international jurisdiction to solve conflicts of nationnlit,ies.. .For
that purpose it ought to consider where the claimant was (1(?1111011("(.].,
where he conducted his business, and where he exercised his
political rights. The nationality of the country determined by
the application of the above test ought to prevail.”13 As regards
the cffective nationality of an individual in possession of double
nationality, the Franco-German Mixed Arbitral Tribunal held in
the case :)f Barthez de Montfort v. Treuhander Ha'uptver'u;a,ltu'n{/
(1926) as follows: ““That the principle of active nationality, l.e.,

the determination of nationality by a combination of clements of
12. Nchwarzenberger: International Law, Yol L pp v L 78

Weis: Nationality and Statelessness in Int*‘fﬂﬂt‘l?“lll_r“"“"" PRI L2t
13, Annual Digest., 1925.26, Case No. 205, pp. 277-278.




T S

42

fact and law, must be followed by an international tribunal, and
that the claimant was accordingly a French national and was
entitled to judgment accordingly.”14 "

In the more recent Nottebohm case (1955) between Liech-
tenstein and Gautemala, the International Court of Justice
summarised the prevailing practice of international judicial

tribunals in these words: ““They(international arbitrators) have given
their preference to the real and effective nationality, that which
accorded with the facts, that based on stronger factual ties bet-
ween the person concerned and one of the States whose nationality
is involved. Different factors are taken into consideration, and
their importance will vary from one case to the next: the habitual
residence of the individual concerned is an important factor, but
there are other factors such as the centre of his interests, his
family ties, his participation in public life, attachment shown
by him for a given conntry and inculcated in his children,
ete.” Thus the International Court of Justice gave effect to
the principle of “real and effective nationality”, holding that in
case of conflict a person should be deemed to be a national of
that State with which he is most closely and genuinely connected
as could be gathered from the circumstances. In order to obviate
such difficulties the Constitutions of some countries contain express
provisions in this regard. For instance, Article 52 of the Mexican
Law of January 19, 1934, declares that “An individual who has
two or more nationalities other than the nationality of Mexico shall
be considered for all legal purposes in Mexico to have only one
nationality which shall be that of the country where he has his
principal habitual residence. and if he resides in neither of the
countries of which he is a national, he shall be considered to have
the nationality of the country with which according to the cir-
cumstances he appears to have the more initimate connection.’” 8
Similarly bilateral treaties are being concluded for the same
purpose, -for example, the Treaty concluded between the Unmited
States of America and Norway on November 1, 1930 embodies in
Article 1 the principle that the liability of a dual national for

14. Annual Digest., 1925-26, Case No. 206, p. 279.
15. I. C. J. Reports, 1955, pp. 12-26.
International Law Reports, 1055,  pp. 358-350.
16, Hudson: Cases and Other Materials on Lnternational Law, p. 198.
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military service is to be determined on the basis of his active md
ovcrri({iug nationality. Article 1 provides in part as follows:. .A
person born in the territory of one party of parents who are 1.1a‘t1011als
of the other party, and having the nationality of both pm‘tles. under
their laws, shall not, if he has his habitual residence, that' JS,.tllC
place of his general abode, in the territory of the State of his 1?11"0]1,
be held liable for military service or any ot-her act of allegla.lf’cl(;
during a temporary stay in the territory of the other p.arty.
Article 12 of the Draft Convention on the Law of Na"monahty
prepared in 1929 by the Harvard Law School, .(Research n} Int(.zl-
national Law,) states: “*A person who has at birth the nationality
of two or more States shall, upon his attaining the a‘g‘c of t\\r"e.nt‘y-
three vears, retain the nationality only of that one oi' those bt.a-.tcs
in thcut(\,rritory of which he then has his habitual 1'esu.1encu: ; if at‘
that time his habitual residence is in the territory of 2 b'tate'oi
which he is not a national, such person shall retain tlm- natlon‘fﬂlt:y
only of that one of those States of which he is.a‘ na‘tlorTavl w1ttl,1i:
thx; torritory of which he last had his habitual resulence:
Turther, in Article 5 of the Convention on Certain Questions
Relating to the Conflict of Nationality Laws, .signed at the Hague f);l
April 12, 1930, the same principle has been mcor.pora‘tcd. Accorc
ing to that article, a dua) national within % third State shall‘ be
treated as if he has only one nationality. He shall be irecognised
as the national of the country in which he is havb‘ituaflly. an.d
principally resident, oras the national of the country with which i:,l
the circumstances he appears to be in fact most closely connected.

Another doctrine was invoked in 1871 by the American-‘
British Claims Commission in the claim of the Eaxecutors of
RS.C.A  Alexander v. the United States. Alexander was in
possession of two nationalities, 1.e., those of Britain and the United
States of America. His execntor claimed compensation for the
oceupation of and damage to his real property in Keutucky l)y‘thc
forees of the United States of America during the Civil War. J. S.
Frazer, the Commissioner, rejected the claim on the ground that
under the law of nations a State ought not espouse a claim on behalf
of one of its nationals who was also a national of the respondent
17, H.;ldsun: Cases and Otjw;' Materials on International Law, p. 199.

18, 23, AJ .1 L., Special Supplement, 1929, pp. 14 and 41.

19. Hudson: International Legislation, Vol. V, p. _359. .
Hudson: Cases and Other Materials on Internatiodal Law, p. 198.
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State.  According to Mr. Frazer : acti :
hg ‘razer, the practice of nations in
cases where an individual possessing two or more nationalities is
regarded as its national by each of the States whose nationalit \ h;‘
possesses is believed to be for their sovereign to leave thv(’ w;'wn
who has m.nhm'ra.\:\-vd himself by assuming ;1 double alh**ﬂieil?‘-(i to
:hv proteetion which he may find provided for him by the >1<13nmi(-ipul
'l:l\\s f)f tha.t t)th-m' sovereign to whom he thus also owes allegiance.
,o-t.mat h-ls grievances against that other sovereign as .\'\:l)jm:t-'
of international concern would be to claim a illl'{S({iOti()n .m'-
gmunt to that of the other nation of which he 1\ illv;()‘zl \'ullyi‘(\*c(:-
omplications would inevitably resu g -
recognize the right of zmotlwru to nttlntlfjlo: It:l() %O_V(“"m‘nt i
. > thus in behalf of one
whom it regarded as a subject of its own. It has certainly not
been the practice of the British Government to interfere 111 S"UC)|1
cases . ...”20 Thns, the rule that on behalf of a person Ju?viurr
dunal nationality, one of the States of which he is a national car (:c
make the other State of which he is a national a defendant ;)IGIfn e
an international tribunal is regarded as a well-established r{llco:;'
b'fc-?.l-tc practice.2l This rule is called the doctrine of non-res son\-)i
bility of States for claims of individuals with double natioialit‘\'-

' During the second half of the 19th century and the first half
of the 20th century, although the rules of domivuant or ()\'n;'ridiknr
nationality and of non-responsibility of States for dual Ii‘\ti()]i'i
claims were applied interchangeably by- international ((-1-1in(1-z
commissions, yvet more and more weight was given to the ];J.ﬂf‘;
rule. The following casges could be cited as instances in this regard:
Martin (U.R8.) v. Mexico (1868), Lebret (France) v. l'm'l;vl E’Ltuh';-
(1880), Maninot {France) v. Venezuela (1902). Br'ir/:m,-:‘rr (1?!1/;3
v. Venezuela (1903). Caneraro ({taly) v. Peru (1912), a-'nd Ah{ruﬁ Irl
Tellech (US) v. dustria (1925).22. | A

Further. in the Oldenbourg (1929) and Honey (1931) cases
. a ) . : 3 . e h S(."
(l"" ided by the British-Mexican Claims Commissions, the Comii-
ssioners stated that “the principle generally followed has

been that a pers avi i 1

: ]h_\t a person having dual nationality cannot make one of

20, Moore: History and  Dig 3 i
loore: History and Digest of the Tnternational Arbitrations

“y \:‘hl(‘h the United States has been a Party, Vol. 111, 1898,

io
eaearch i BTN > ‘ . 2520-25;
search in [I\\l.lll-l.‘lnli-ll Law. Harvard Taw Sehool. 1026 H)) ')“’” )-2331,
as. Rus AJLL..  Speeial Supplement, 1929, p. 260 e P00 L
22, Research in International Law, Harvard Law School, 1929 p. 200

. . » 020, p. 200,
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¢he countries to which he owes allegiance a defendant before an
{nternational tribunal. A person cannot sue
in an international court nor can any other govern
his behalf . . . It ix an accepted rule of international law that

his own government

ment claim on

a dual national) cannot make one of the coun-

anch a person (i.e..
a defendant before an international

tries to which e owes allegiance
tribunal.””3

The Permanent Court of Arbitration in the Canevaro case

decided in 1912, held that the claimant. being a national of both
Peru and Italy. was not entitled to claim through the Ttalian

Glovernment against Peru. In this case thongh no special doetrine
the fact that the

jan national,

was recited. the denial was based mainly on
claimant Rafael Canevaro acted consistently as a Peruv
having been prominent in Peruvian internal polities.2* The
theory of non-responsibility of the respondent State, according to
Borchard is based on the well-established principle that a person
jonality cannot make one of the countries to which

having dual nat
an international tribunal.

he owes allegiance, & defendant before
It may be added that the Harvard Draft Convention on Responsi-
bility of States has embodied this principle in Article 16(a). which
reads as follows: A State is not responsible if the person injured
or the person on behalf of whom the claim is made was Or is its
own national”2® Hyde observes. : “It may be acknowledged that
4 State should not interpose in behalf of a national as against
of which the same individual is to be regarded

a foreign State
relation to the acquisition

as a national by virtue of a principle in

ov retention of nationality which the law of nations respects, as in

a situation where an arbitral tribunal might well deem the doctrine

of dual nationality to be applicable.” In support of this view,

he cites the B.AN.C.A. Alexander Case (1871) and also some other

recent cases decided by international arbitral tribunals.28 Referring

to State practice in this regard Schwarzenberger observes that

“States do not claim to exercise a right of diplomatic protection

of nationals against States which regard such individuals as their

own nationals. Yet, in a good many Cases, the genuineness

§3- 53, AJ.IL., 1939, p. 4.

_—’{- Scott, J.B.: The Hague Court Reports, 1916, p. 284.

25. 23, A.J.[.L., Special Supplement, 1929, p. 200.

- [taconreh it [nternational Law, Harvard Law School, 1929, p. 200.

26, Hyde, C. C.: International Law Chiefly as Interpreted and Applied by
the United States, Vol 1, ond ed.,, 1951, p. 59K,
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of the connection is a question of relativity and may become highly
formal' in the case of one, as compared with ano;her, State. In
such circumstances, to apply the rule of genuineness in the abstra ct
and without relation to the facts of the actual case, in order to'
exclude the right of diplomatic protection or the jurisdictioh of

international judicial institutions would result merely in a denial
of effective justice, 2

The International Court of Justice in its Advisory Opinion
of April 11, 1949, refers to “the ordinary practice wheret;v a State
does not exercise protection on behalf of its national acain;t a State
which regards him as its own national.”’28 The :ame Court
however, in the more recent Nottebokm Case (1955) stated thf;
problem in a different way. The Court sail: “International
arbitrators have decided in the same way numerous cases of dnal
nationality, where the question arose with vegard to the exel;cise
of protection. They have given their preference to the real and
effective nationality, that which accorded with the facts, that based
on stronger factual ties between the person concerned and one
of the States whose nationality is involved. Different factors
are taken into consideration, and their importance will vary frorﬁ
one case to the next: the habitual residence of the individual con-
cerned is an important factor, but there are other factors such as
the centre of his interests, his family ties, his participation in
public life, attachment shown by him for a given country and
inculeated in his children, ete.”?, This decision of AI;l‘i] 6
1955 clearly shows the trend in modern international law. ,

01.1 .Jnne 10. 1955, the Italian-United States Coneciliation
Commission, set up under the provisions of Article 83 of the Peace
Treaty with Ttaly of February 10, 1947, considered the problem
concerning dual nationals in the claim of Florence Strunsky Merge
where the Commission unanimously rejected a elaim on the ground
that the claimant, a dual national of the United States and Itaiv
was dominantly a national of Italy because ‘““the family (of t};e:
claimant) did not have its habitual residence in the Unit‘ed States
and the interests and the permanent professional life of the hea(i
of the family were not established there.30  Tn fact, Mrs. Merce

) . g

27, Schwarzenber-ger- Inf(-rnatio-n_al La- 7 e iy o
: ] rger: Inte » Vol. I. p. 363

28. Reparation for Injuries suffered i “th O‘ ice of the Uni

29 (Advisory Opionion), I.C.J. Reprclu'ls,elsjtl‘fl)?l]c)(.\ 1%1('5 G e
39. 1L.C.J. Reports, 1955, p. 22, 49, AJ.TL., 1935, pp. 306.403
30. 50, AJ.IL. 1956, pp. 154-156, il il S

Nations,
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had not lived in the United States since her marriage, she used
an Italian passport in travelling to Japan from Italy in 1937 and
she stayed in Japan from 1937 until 1946 with her husband, an
official of the Italian Embassy in Tokyo and it does not appear
that she was ever interned as a national of a country enemy to
Japan.” In the same decision, the Conciliation Commission
laid down the following general rules to serve as guidance for the
proceedings before the Commission: (a) United States nationality
shall be prevalent in cases of children born in the United States of
an Italian father who have habitually lived there; (b) United
States nationality shall also be prevalent in cases involving Italians
who, after having acquired United States nationality by naturali-
zation and having thus lost Italian nationality, have reacquired
their nationality of origin as a matter of law, and as a result of
having sojourned in Italy for more than two years, without the
intention of retransferring their residence permanently to Italy;
(¢) With respect to cases of dual nationality involving American
women married to Italian nationals, United States nationality
shall be prevalent in cases in which the family has had habitual
residenee in the United States and the interests and the personal
professional life of the head of the family were established in the
United States; (d) In cases of dissolution of marriage, if the
family was established in Ttaly and the widow transfers her resi-
dence to the United States of America, whether or not the new
residence is of an habitual nature must be evaluated, case by
case. bearing in mind also the widow’s conduct. especially with
regard to the raising of her children, for the purpose of deciding
which is the prevalent nationality.” Thus it appears that in such
cases the older doctrine of dominant or overriding nationality
might again prevail in the future31

It may be noted that in this connection Briggs observes that
though “International Courts have sometimes taken jurisdiction
in such cases by inferring from domicile or ‘active nationality,’ a
preference on the part of the individual which indicated, except in
a formal sense, a closer relationship with one of the two States....
.It should be observed, however, that by taking jurisdiction
I such dual nationality cases the Court does not—and, in fact,

31. US.A. ex rel. Florence Strunksy Merge v. Italian Republic; Rode, Zvonko,
Dual Nationals and the Doetrine of Dominant Nationality, 53,
AJLL,, 1959, pp. 142-143.
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cannot—deprive the individnal of his status as a national of either
State. 32

Dual nationals and the third states

As against the third States, as each of the two States of the dual
national appears as hisx State. it is quite likely that each of them
can justifiably claim the right of protection over him in the terri-
tories of the third States. Conversely, a third State can treatan
individual with two nationalities as a subject of either of the two
States to which he owes allegiance. So long as a genuine link
between a claimant State and aun individual exists, the opposite
party cannot contest the right of the claimant State to grant dip-
lomatic protection to its citizen on the ground that the individual
concerned also possesses the nationality of a third State. This
avose in the case of the Mackenzie Claim (1925) between Germany
and the United States of America before the Mixed Claims Commi-
ssion. In that case there was a conflict between the two prineiples
of jus soli and jus sanguinis. The claimant’s father was born of
British parents in the United States and according to the law of
the United States, he was a citizen of that country by birth. Under
the English law. on the other hand, he was a British national by
parentage. The German Government argued that the claimant’s
father after attaining his majority had continually resided in
FEugland and Canada and that such a course of action amounted
to an election by him of British nationality and to a renunciation
and forfeiture of his United States nationality.®® It may be
noted that the Umpire admitted that in such cases the United
States Department of State used its diseretion in such a way
as not to grant diplomatic protection to an American by birth
s0 long as he resided in the country of the nationality of his
parents. Yet, in his opinion. such an administrative practice
could not deprive a United States citizen of his United States
nationality. Relying on the Mackenzie Award, the Arbitrators
in the Salem Case (1932) between Egypt and the United States of
America, formulated the principle in very clear terms. In this
case, Bgypt contended that since Salem was also a national of Persia
besides his being a national of the United States, the latter could

32. Briggs: The Law of Natious, p. 514.
33. U.S.—German Mixed Claims Cominission, 1926, Decisions and Opinions
of the Commission, p. 0628.
20, A, J, L L., 1926, pp. 593-396,
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not sponsor his claim. Rejecting the argument of Egypt, the
Tribunal declared: “The Egyptian Government cannot set forth
against the United States the eventual continuation of the Persian
nationality of George Salem; the rule of international law being
that in a case of dual nationality a third Power is not entitled to
contest the claim of one of the two Powers whose national is
interested in the case by referring to the nationality of the other
Power.”’34

It may be noted that the Convention on Certain Questions
Relating to the Conflict of Nationality Laws signed at the Hague
on April 12, 1930 deals with this aspect of the matter. Article 5 of
the Convention provides that, “Within a third State, a person
having more than one nationality shall be treated as if he had only
one. Without prejudice to the application of its law in matters
of personal status and of any conventions in force, a third State
shall, of the nationalities which any such person possesses, recognise
exclusively in its territory either the nationality of the country in
which he is habitually and principally resident, or the nationality
of the country with which in the circumstances he appears to be
in fact most closely connected.”3

Likewise, under Article 52 of the Law of Mexico, 1934, “An
individual who has two or more nationalities other than the nation-
ality of Mexico shall be considered for all legal purposes in Mexico
to have only one nationality which shall be that of the country
where he has his principal habitual residence, and if he resides in
neither of the countries of which he is a national he shall be consi-
dered to have the nationality of the country with which according
to the circumstances he appears to have the more intimate
connection.”’36

34. 2, United Nations, Reports of International Arbitral Awards, pp. 1161
and 11§8.
Schwarzenberger: International Law,, Vol. I, p. 367.

35. League of Nations Document C. 24. M 13. 1931, V.
Hudson: International Legislation, Vol. V, p. 350,

38. Hudson: Cases and Other Materials on International Law, p. 198,
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CHAPTER III

PRACTICE OF STATES RELATING TO
DUAL NATIONALS

United States of America

Normally the United States does not afford diplomatie protec-
tion to an American citizen against a country whose nationality
he also possesses, although it may do so in exceptional circum-
stances. It recognises the exclusive right of protection of the
other State if the de cujus i.e., the dual national, has his habitual
residence there. According to the policy of the United States
if the dual national retains his domicile in the other State after
attaining his majority, that State has the superior claita for the
right of protection. A proposal of the United States at the Hague
Conference of 1930 that such residence should create a presump-
tion of the election of nationality, was not accepted.! Briggs
observes: “The experience of the United States in attempting to
protect naturalized citizens who return to a country which also
claims them as nationals has led to a self-imposed limitation upon
its right to protect such citizens. In the face of a denial of its
right to afford protection to such citizens against a State similarly
claiming them as nationals, the United States at first presumed by
statute that they had lost its nationality and, at present, stipulates
the actual loss of its nationality. (See Nationality Act of 1940,
Sec. 404...)"2 Section 350 of the United States Immigration and
Nationality Act of 1952 provides that a person who acquires at
birth the nationality of the United States and of another State
and who has voluntarily sought or claimed the benefits of the
nationality of any foreign State, loses his United States nationality
after three years of continuous residence in that foreign State
unless he complies with certain conditions. As regards military
obligations of dual nationals, the policy of the United States

1. Minutes of the First Committee, 1930, V, Apnexure 11, p. 295.
2. Briggs: The Law of Nations, p. 516.
Moore: Digest., Vol. ITI, pp. 757-795.
Hackworth: Digest., Vol. II, pp. 279-346.
Hyde: International Law., Vol. II, pp. 1170-1170.
Opinion of Attorney—General Wickersham in the case of Nazara @Qossin
(1910), 28 Op. Att, Gen. p. 504,

51

is similar to that embodied in Article 1 of the Protocol Relating
to Military Obligations in Certain Cases of Double Nationality.3

As regards the decisions of the courts of the United States,
one finds the following view-points. In Eaparte Gilroy, the District
Court for the Southern District of New York held that in the case
of a person born with the nationalities of two States under their
respective laws, the authorities of either of the two States have
the competence to determine his nationality in accordance with
its own laws.* In Perkins, Secretary of Labour, et al. v. Elg, the
Supreme Court observed as follows: “It follows that persons
may have a dual nationality.” It added: It has long been a
recognised principle in this country that if a child born here is taken
during minority to the country of his parent’s origin, when his
parents resume their former allegiance, he does not thereby lose
his citizenship in the United States provided that on attaining
majority he elects to retain :that citizenship and to return to the
United States to assume its duties.”’?

In the case of Dos Reis Ex Rel. Camara v. Nicolls (1947),
the U.S. First Circuit Court of Appeals refused to permit deprivation
of the United States nationality of an individual with dual nationality
who had been compelled to serve in the army of the other State i.e.,
the State of second nationality.® The individual named Camara
was born in the United States of Portuguese parents and was
thus an American citizen by birth. According to the law of
Portugal, he was also a Portuguese citizen. In this case the Portu-
guese military authorites turned down his plea that he was an
American citizen and that he was not willing to serve in the
Portuguese army. The U. S. Circuit Court of Appeals said
that Section 401 (c) of the United States Nationality Act of 1940
implied that induction into the armed forces of the foreign State
(i.e., Portugal) must be voluntary. Quoting the opinion of the
Supreme Court of the United States in Mackenzie v. Hare, wherein
the Supreme Court had declared that, It may be conceded that
& change of citizenship cannot be arbitrarily imposed, that is,
i_TPOSed without the concurrence of the ecitizen,”” the Circuit

2- Heokworth: Digest., Vol, ITT, I; 364,

5= {1919) 257 Fed. pp. 110 and 124.

- (1939) 307 U.S. pp. 325 and 329.
6. BRClS: Nationality and Statelessness in International Law, pp- 190-191.
5 aaal: Supp. p. 733. 161 F. 2d. p. 869.

* =99 U.S.p.311. Aunual Digest., 1947, Case No, 61, p. 117.
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Court decided that since Camara had done everything to assert
and preserve his American citizenship while in Portugal, that he
had never forsworn his American allegiance and that he was
inducted into the armed forces of Portugal, his second State, he
did not lose his American nationality. The Circuit Court of Appeals
in this case took into consideration the explanatory comment to
Section 401(c) of the U.S. Nationality Act of 1940, which stated:
“This provision is based upon the theory that an American national
who, after reaching the age of majority, voluntarily enters, or
continues to serve in, the army of a foreign State, thus offering
his all in support of such State, should be deemed to have trans-
ferred his allegiance to it. The words ‘serving in’ would apply
to the case of one who had entered the army of a foreign State
before attaining the age of majority but who, after reaching such
age, had continued to serve in it.”

“Tt is to be noted that Sub-section (c¢) of the Draft Code was
not limited to cases of dual nationality; and unless the words
‘entering or serving in the armed forces of a foreign State’ implied
that the induction must be voluntary, then any American citizen
who, during a visit abroad, might be grabbed and put into the
army of the foreign State would automatically lose his American
citizenship. This, of course, was never the intention of those
who drafted the Code; it is further evidenced by a statement by
the Cabinet Committee in its Letter of Submittal to the President:
“None of the various provisions in the Code concerning loss of
American nationality...is designed to be punitive or to interfere
with freedom of action. They are merely intended to deprive
persons of American nationality when such persons, by their own
acts, or inaction, show that their real attachment is to the foreign
country and not to the United States.”8

The above decision of the Circuit Court of Appeals was closely
followed in In re Gogal® decided by the District Court for the
Western District of Pennsylvania on December 31, 1947. The
Court held that a person born in the United States had not lost his
citizenship on being foreibly inducted into the Czechoslovak
army. In Attorney General of United States v. Rickefts2® decided

8. Annual Digest., 1947, Case No. 51, pp. 115-118,
9. 75 ¥. Supp. p. 268.
10, 165 F, 2d. p. 193,
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by the Circuit Court of Appeals, Ninth Circuit, on December 30,
1947, the Court held that a person with dual nationality would
not be deemed to have lost his American citizenship merely because
he held public office in Canada during his minority. Since an
infant was incapable of making a binding choice, the Court stated
that his return to the United States for the purpose of taking up
permanent residence therc showed that he elected to exercise
his American citizenship. In Savorgnan v. United States!! a
Wisconsin District Court held on September 10, 1947, that ex-
patriation was a voluntary act, and that a woman who, on marry-
ing an Italian consular officer, had filled in documents for the
purpdse of acquiring Italian nationality, without realizing that
ghe thereby lost American citizenship, did not thereby expatriate
herself. 'This decision was reversed by the Circuit Court of Appeals,
Seventh Circuit, on December 14, 1948.22 The Court took the
view that the naturalization, being a voluntary act it was tantamount
to expatriation. In Bauer v. Clark,'® decided by the Circuit Court
of Appeals, Seventh Circuit, on February 15, 1947, it was held that
a naturalized citizen who had been repatriated to Germany, got
voluntarily inducted into the German army, and who took the
oath of allegiance to the German State, forfeited his United States

nationality.l4

As regards the trend of the United States policy on claims
of dual nationals, Mr. Zvonko R. Rode, Attorney of Foreign
Claims Settlement Commission of the United States, observes as
follows: “The doctrine of non-responsibility of States in claims
of dual nationals, more frequently used in the first half of this
century, might gradually fall into disuse. The practical result
in this country (i.e., United States) might be that in the future
the Government of the United States will afford protection to its
citizens and espouse their personal injury or property damage
claims against foreign governments, notwithstanding the fact that
the claimants also appear to be citizens of the respondent country.

This trend of somewhat broadening protection to ecitizens
residing in this country is not based on purely theoretical opinions

11. 731 ﬁll"-;09 )
; . MUPP. Pe .
12,171 p, 2d. p. 155.

13. 161 F. 2d. p. 397.

14, Annual Digest., 1947, p. 118.
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and views. At the present time, most of the claims of citizens
of the United States are directed against eountries behind the
Iron Curtain; the Soviet Union, the satellite States and China.
Many of the claimants are dual nationals because the nationality
laws of the Communist countries are generally based on the
principle of jus sanguinis and almost always interpreted by the
governments of these countries in the most unfavourable way to
the interests of claimants residing in the Free World. The princi-
ple of non-responsibility of States for claims of dual nationals was
originally introduced in international law under the sound assump-
tion that a dual national should not enjoy the protection of two
countries; his original and his adopted country. If an individual
was injured by the action of his original country, he generally
wag able to scek redress as a citizen of that country. Such a
doctrine was justified in the 19th and in the beginning of the
20th century, when social conditons in most of the civilized coun-
tries were stabilized and denial of justice was an exception rather
than the rule. The situation is quite different today. Communist
governments do not even pretend to give protection to claimants
who seek compensation for injuries inflicted on their persons or
property by deliberate actions of persecution, socialization,
confiscation, etc. To a minor degree, this situation is similar in
countries which formerly were dominated by colonial Powers.
Under these circumstances, the return to the theory of dominant
nationality appears to be quite justified.

In the above cases the principle of non-responsibility of the
respondent State for claims of dual nationals becomes meaningless
because citizens of Western countries who are also citizens of a
Communist country are left without any protection whatsoever, if
the governments of the adopted countries do not espouse their
claims. Tt is obvious that the theory of dominant nationality has
nothing to do with the application to nationality questions under
municipal law. Wherever a question of nationality arises within
the domestic jurisdiction of a country, the statutes and general
principles of law governing nationality will prevail and no dis-
crimination of any kind will be sustained by dual nationals, who
are also forcign nationals under foreign law. In the United States,
the relevant statutes are the so-called Expatriation Laws of 1907,
1940 and 1952. They are the only sources under which a determi-
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7(3) of the British Naturalization Act of 1870, provides as
follows: “An alien to whom a certificate of naturalization is
granted shall in the United Kingdom be entitled to all political
and other rights, powers and privileges, and be subject to all oblj-
gations, to which a natural-born British subject is. entitled or
subject in the United Kingdom, with this qualification that he
shall not, when within the limits of the foreign State of which he
was a subject previously to obtaining his certificate of naturaliza-
tion, be deemed to be a British subject unless he has ceased to be
a subject of that State in pursuance of the laws thereof, or in
pursuance of a treaty to that effect.” Clive Parry in this connexion
observes as follows: “The modern statute law of British nationality
equally recognises plural nationality, as was admitted by Younger
L. J. in the judgment quoted (i.e., Kramer v. Attorney-General).
And the Naturalization Act, 1870, was largely designed to take
account of, and so far as possible to exclude its occurrence.”? The
principle that each of the countries whose nationality is in question
may consider the person as its own national hasg not been followed
in all cases. However, it was applied by the English court in
Macdonald’s case in connection with the question whether a person
baving dual nationality born within the allegiance of the Crown
may be held liable to the penalties for treason for being found in
arms against his native country. In Ezx parte Freyberger it was
held that the de cujus, a natural-born British subject who was
also a subject of an enemy State, could not in time of war make
a declaration of alienage under Section 19 of the British National-
ity and Status of Aliens Act, 1914, and could not thercby cease
to be a British subject. His application for a writ of habeas
corpus against his enlistment in the British Army was dismissed.

Thus he was, for purposes of English Law relating to military
service, regarded as a British subject.

The case of Kramer v. Attorney-General, decided by the House of
Lords, is said to be the leading modern English authority in which
plural nationality was directly at issue. There the de cujus,
who was a British subject Jure soli and a German national Jure
sanguinis, failed in his action for a declaration that his property
in the United Kingdom was not subject to a charge either under the
Treaty of Versailles (Art. 297) or the Treaty of Peace Order (Sec. 1).

19. Parry: Nationality and Citizenship Laws., p. 126,
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As against the appellant's argument that “‘within the realm thP
applicant is not and cannot be considered 0‘1 treated othcf'?\ x?e
than as a British subject,” it was held that “the appellant is in
fact by German law a German national 11(').1101.511(31(:55 bec.zaiflse
he is a British subject”; he fell, therefore, within tlrw provision
of Clause 1 (para. xvi) of the Treaty of Peace 01—.‘(.101'. l(mngef‘ LJl
gaid of the parallel legislation in the United 1\.111g<,1(.)1n that “such
an enactment, dealing...with the property in this count.ry of
persons described merely as German nationals cannot w1thc.)ut
wide words of cxtended interpretation be construed as touching
the property of a British subject. In thig coun’cryf an,(,l for .8110{1 a
purpose, the two deseriptions are mutually e-xcluslvte. This \.\ as,
however, a dissentient statement and was 1mmed1a.tcl.y q.uallﬁe.d
by the words: “I have not, of course, been forgetful in this
judgment, of Section 14 of the (British z.&ct of 1914), e'md of‘
the exceptional facility with which by making a declaration o

alienage persons in the position of the appellant and oth(?rs may
ceagse to be British subjects. (But) before such dOClaI‘a-thl.l has
been made...the status of such a person as the .appe:’llant in no
way differs from that of any ordinary British subject.””20 I.t may
be observed that their Lordships were aware of the existence
of the effective nationality in the de cujus, as could be gatherd from
the statement of Viscount Cave L. C. to the eﬂ’e-et that he .\\:as
“predominantly a German though with a secintilla of British
nationality.” Moreover, the court below too referred to Re C'hfzmbe'r-
lain’s Settlement where a natural-born British subject natlfra-hzczd in
Germany during the war had been treated as a German national.2!

English courts have frequently considered the question of an
individual’s association with a particular country, as shown by
his conduct, as being of legal relevance. It was stated, for c}.(ample,
in B. V. Friedmann that a Russian who had lived in England
since the age of five was an alien only in the techn.ical .;s‘ensc and
therefore an explusion order against him was set aside.22

. , A5 :
The recent case of Joyce v. Dircctor of Public Prosecutions

26—'_-_21“;;’.2) 2?)1;. p. 878. The (jpinon of the majority of ll’m Court of Appeal was
sustained by the House of Lords, (1923) A.C. p. .'))_.‘).
Parry: Nationality und Citizenship Laws., p. 124.
3‘1,' (1921) 2 Ch. p. 533. carar i
2. (1914) 49. L.J. p. 181. 10 C.A.R. p. 72. :
(W)eiiz 4Nutionn}il\_' and Statelessness in International Law, pp. 189-190,
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involved primarily a question of municipal law whether an alien
who had beeu resident within the realm could be held guilty of
high treason in respect of the acts committed by him outside the
realm. It raised, however, also questions of interest from the
point of view of international law. In this connection mention
may be made of the significance attached by their Lordships to
Joyce’s factual association with the United Kingdom, although he
was not a British subject. It wag stated by Lord Jowitt L. C.:
“In the present case the appellant had long resided here and appears
to have had many ties with this country....Here there was
no suggestion that the appellant had surrendered his passport or
taken any other overt step to withdraw from his allegiance....”28

Though the Act of 1870 was repealed by the British
Nationality and Status of Aliens Act, 1914, the underlying prinei-
ple still holds good. This could be evidenced from the following
endorsement which the United Kingdom passports normally bear:
“When in the country of their second nationality such persons
(i.e., persons possessing a foreign nationality in addition to British
nationality) cannot avail themselves of the protection of H. M.
representatives against the authorities of the foreign country and
are not exempt, by rcason of possessing British nationality, from
any obligation (such as military service) to which they may be
fiable under foreign law”. As regards the phenomenon of plural
nationality in the United Kingdom, Clive Parry says as follows:
“With minor modifications the position established by the Act
of 1870 remained the same until 1949. One such modification was,
perhaps curiously, introduced by the courts rather than the legis-
lature. For it was held or implied that, despite the clear words
of the statutes, a British subject becoming naturalized in time
of war in an enemy State did not thereby cease to be a British
subject, and even that a declaration of alienage was ineffective to
divest British nationality in time of war. As for changes
by statute, though the Act of 1914 had confined the acquisition
of nationality jure sanguinis to the first foreign-born gencration,
and threreby reduced the incidence of plural nationality, the
introduction in 1922 of the liberty to secure the status of a subject
to the second and remoter foreign-born generations, reversed

23. (1946) A.C. p. 347, (1946) All. E.R. p. 186. 40, A.J.I.L., 1946, p. 663.
9, Cambridge L. J., 1947, pp. 330-348,
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the tendency. The wodification of the earlier inept provisions
as to the nationality of married women equally conduced to an

increased incidence of plural nationality.

The judicial statements set out above may thus be charac-
terised...as reflecting nothing more than the undoubted rule
that a British national who is also a foreign national was before
1949—and still is—in exactly the same position from the domestic
point of view as a person whose sole national status is British
save in regard to his capacity to divest himself of British nationality.
Under the former law a plural national could exceute a declara-
tion of alieaage if he had acquired his dual status at birth or
during infancy, subject only to the limitation of his right so to
do in time of war. Under the new law it is immaterial how or
when he acquired his dual status—whether at birth, or during
infancy, or (as was not ordinarily possible formerly) after majority.
Though plural nationality is of no domestic significance except
in so far as its possession enables the person concerned to divest
himself of British nationality, it has considerable external signi-
ficance in that it disentitles the United Kingdom to protect the
person concerned against the State of his foreign nationality. As
Drummond’s case shows, this is a rule of some antiquity. It
was,...confirmed by the action taken at the Hague Codifica-
tion Conference of 1930, the Convention on Certain Questions
Relating to the Conflict of Nationality Laws embodying both that
rule and the principle of British domestic practice that a plural
national may be treated by a State of which he is a national as
being in no different position from any other of its nationals except
in regard to diplomatic protection and to renunciation of nationa-
lity....The United Kingdom is a party to this instrument and
does not in practice impose the obligation of military service upon
any plural national Lefore he reaches his majority.”2

MEMBER COUNTRIES OF THE ASIAN-AFRICAN
LEGAL CONSULTATIVE COMMITTEE

According to Burma, a dual national must have freedom to
choose either of the nationalities, but in the view of India, this
should be gathered from the surrounding circumstances such as
Eﬁj_domicilc or continued and habitual residence in one of the

=4, Parry: Nationality and Citizeuship Laws., pp. 126-128,
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countries concerned. Indonesia takes into account the various
circumstances including the attitude of the individual in order to
determine his active nationality. In the view of Japan, the
various tests must be applied but the principle of habitual residence
must be used as the general test in such nationality questions. The
U.AR. takes stock of the various factors such as his domicile,
holding of public office if any, the exercise of the right of franchise
at the time of general election in the country, etc., and in her
opinion only the State concerned should have the right to deter-
mine the national character of a dual national in its domain. In
the view of the member countries of the Committee, the overriding
nationality of an alien possessing dual nationality must be deter-
mined on the basis of his passport. Further, Iraq and the U.A.R.
would like to consider also other relevant factors in this connexion.
In the view of Burma, India, Iraq and Sudan, if a national of any
of these countries acquires the active nationality of a foreign
State, he loses his original nationality, but a Japanese national
in the like situation will not be divested of his original nationality.

Ceylon, Indonesia and Iraq take the line that the right ef
diplomatic protection of such a person belongs to the country
which issued him the passport. But in the view of Japan and the
U.A.R., the principle of active or dominant nationality should
determine such questions. If the deportation of such an alien
becomes necessary, Burma, Ceylon, Indonesia, India, Iraq and
Japan will deport him to the country which issued him the pass-
port. If he holds no passport, according to Ceylon, India and
Japan, the principle of active nationality shall be applied in this
regard, but Indonesia and Iraq will issue him an alien’s passport
and deport him to a country of his choice. The U.A.R. in such
a case wishes to send him to a country which considers him as
its national, provided that this course of action does not turn out
to be a sort of disguised extradition. India claims the right to
deport or expel a dual national if necessary, but Japan does not
favour such a course of action. Indonesia is of the view that
deportation of a dual national may be resorted to only for political
reasons, and that too only during national emergencies. The Consti-
tution of the U.A.R. prohibits deportation of the nationals of the
U.AR. Such a prohibition applies with equal force even in the
case of dual nationals. But during national emergencies, any
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national can be placed under house arrest or prevented from
residing in certain specified places as the government may deem fit.
Indonesia and the U.A.R. may receive back on their territories
their own nationals expelled from foreign States.

In Indonesia, Japan and the U.AR., a dual national is
treated just like any of their own nationals. When there is a
conflict of nationality laws, under Art. 25 of the Civil Code of Egypt,
the Egyptian nationality law will prevail. Within a third State,
in the view of Indonesia, Japan and the U.A.R., a person having
more than one nationality shall be treated as if he has only one
nationality. Burma, Indonesia, Iraq, Japan and the U.A.R. main-
tain that it is all the more in the interests of the State concerned
to treat a dual national as a person with only one nationality, but
India takes the line that only under extraordinarycircumstances
it may be necessary for a State to adopt such an attitude. Also
in the view of the U.A.R., such a course of action will help a State
to guard against the pitfalls of dual nationality. The member
countries of the Asian-African Legal Consultative Committee
are of the view that a State may not prefer an international claim
or afford diplomatic protection to one of its nationals against a
State whose nationality such person also possesses. Dual nationals
in Burma, India, Iraq and the U.A.R. are also liable for military
service. According to Indonesia and the U.A.R., the fact of active
nationality of a dual national is important to decide upon his
liability for military service. In time of war, Indonesia claims
the right to impose restrictions on the rights and obligations of
persons possessing dual nationality.

According to Burma, Iraq and the U.AR., a national owes
allegiance to his State and as he is entitled to rights and privileges,
he is liable for corresponding duties. In time of war, if the dual
national joins the armed forces of a third State, which is at war
with the two States with which he is connected by the link
of nationality, he will be deemed to have committed treason against
those States. The liability of a Japanese national for treason is
determined by its courts of law which normally take into account
the principle of active nationality of the dual national in this
regard,
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CHAPTER IV
THE VIEWS OF WRITERS

Eminent text-book writers have discussed the problem of
multiple nationality that has been confronting mankind for several
decades. Their researches were concentrated on finding out
suitable principles for the solution of conflicts and thus to deter-
mine as to which of the several nationalities held by an individual
should prevail. The memorable Canevaro case, in particular, has
not escaped the critical review of the writers of repute, such as
Zitelmann, Kohler and Wehberg.

Westlake, a leading English authority, takes the line that in
case of clashes arising out of existence of dual nationality, the
nationality acquired jure soli should prevail over that acquired
jure sanguinis, as the principle of jure soli has been regarded as
the older of the two in the history of nationality legislation of States.
American writers like Borchard and Hyde have lent support to
the principle of individual’s right of election ‘‘involved in the
application of the test of domicile” or habitual residence. The
paramount importance given to habitual residence by the distin-
guished American experts has found expression in the Draft Con-
vention on Nationality prepared by the Harvard Law Research
in 19291 Some French publicists like de Lapradelle and Politis
have recommended the principle of what is known as the effective
nationality or active nationality. This principle is also popularly
known as the principle of dominant or overriding nationality.
Further, in their view preference should be given to the nationality
laws of the States concerned in such matters. But there are other
French writers who have recommended other principles in this
regard, for instance, Pillet prefers the older nationality, while
Weiss is in sympathy with the nationality law most closely re-
sembling that of the third state. Distinguished German text-
book writers are also in favour of the principle of effective nationa-
lity for the solution of the questions involving plural nationality.
Neumann, Niemeyer and Wolff could be cited as some of the
proponents of this view.2

1. Articles 11, 12, 14 and 16.

Weis:  Nationality and Statelessness in Tnternational Law, P. 191.
2. Weis: Ibid, p. 192,
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CHAPTER V

COMMENTS ON TREATIES AND
CONVENTIONS ON NATIONALITY

During the 19th century, naturalization of the British subjects

in the United States brought about serious differences Petwecn
Great Britain and the United States of America. For instance
in 1812. & time when Great Britain adhered to the r}lle t?lat
no natufa-l-bom British subject could lose his original nationality,
the naturalization of British nationals by the United Stafes brought
about hostilities between the two countries. TFor a similar reason,
frequent disputes arose in the nineteenth century also bet‘\ve.}en
the United States and Prussia.! In order to regulate conflicting
claims to the allegiance of naturalised persons and to remove the
other inconveniences resulting from dual nationality during the
second half of the nineteenth century, the United States entered
into numerous bilateral agreements, popularly known as the
Bancroft Conventions, with mostly European States and South
American States. The Bancroft Conventions of 1869 concluded
between the United States and Great Britain provided for the
full mutnal recognition of past and future naturalizations in the
two countrics subject to a concession to persons belonging to the
one and already naturalised in the other to change their minds
and regain t,hcir" original status within a period of two years, and
to & more general rule that, if the law of either country were to
permit its former nationals. naturalised in the other in either the
past or the future, to regain their original status, that other would
no longer claim them as nationals.® Broadly, these agreements

were ofwtwo kinds: (a) they either provided which of the nationa-
lities possessed by the dual national should be recognized as .pre-
vailing between the contracting States, or (b) they .contamed

provisions regulating the determination of the nationality of the

individual concerned, in which case, the nationality law of at least

one of the contracting parties was to be suitably amended in

order to avoid dual nationality. Further, since 1868 the United

States tried to prevent the imposition of obligations of milita.try

service and other obligations of like character on persons h_?.v111g

L. Oppenheim: International Law,vol. I, p. 666-footnote.
Parry: Nationality and Citizenship Laws., p. 78.
Hackworth: Digest., vol. LI, p. 256.
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double nationality by entering into several bilateral agreements
with other eountries. It may be noted that most of the agree-
ments concluded by the United States with the European coun-
tries, (e.g., Austria, Hungary, Belgium, Bulgaria, Denmark, Fin-
land, Germany, Great Britain, Novrway, Portugal, Sweden, Switzer-
land, Brazil, (osta Rica, Haiti, Honduras, Nicaragua, Peru,
Salvador and Uruguay) embodied the principle that the immi-
grants from the contracting parties were entitled to voluntarily
expatriate themselves upon their naturalization in the United
States of America.? Furthermore, these treaties provided for the
right of a naturalized citizen of the United States to “return to
his country of origin without being subject to punishment for failure,
prior to naturalization, to respond to calls for military service.
However, in some treaties, military deserters were excluded from
the benefits of such privilege. Thus individuals taking up perma-
nent residence in the United States otherwise than in good faith
generally were excluded from the purview of these treaties.?

The problem of the nationality of naturalized persons who
return to the country of their origin, has been regulated between
several American States by a multilateral Convention on the
Status of Naturalized Citizens adopted by the Third International
Conference of American States at Rio de Janeiro on August 13,
1906. Under Article 1 of this Convention, naturalised persons
who take up residence in their native country without the intention
of returning to the country in which they have been naturalised
are to be considered as having resumed their original nationality
and as having renounced the nationality acquired by naturalization.
According to Article 2, the intention not to return will be presumed
when the naturalised person has resided in his native country for
a period of more than two years, which may, however, be rebutted
by evidence to the contrary.s

The Bustamante Code too, contains provisions for the solution
of conflicts arising from multiple nationality (Articles 9-11).%

3. Hackworth: Ibid., p. 377.

4. Hackworth: Ibid., Vol. ITI, pp. 377-378 and 404-414,

5. Treaties, Conventious, International Aets: Protocols and Agreements,
between the United States of America and other Powers, p. 2882,
Flournoy and Hudson: A Collection of Nationality Laws of Various
Countries, p. 654,

Weis:  Nationality and Statelessness in International Law, pp- 187-188.
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According to this code the test of domicile and in its absence,
the principles accepted by the law of the trial court must
be applied for the attribution of active nationality to plural
nationals within the third States. It may be noted that the
Inter-American Juridical Committec followed this rule in its
Report and Draft Convention in 1952. The adoption by the Con-
ference on Private International Law, held at The Hague in 1928,
of the principle that in the third States the nationality of that
State in which the de cujus had his habitual residence should be
considered as his effective nationality may also be mentioned
in this connection. Further, the principle of effective nationality
has been embodied also in the Statute of the International Court
of Justice as the determining test for the nationality of judges
of plural nationality. Article 3 para 2 of the Statute declares
that, ““A person who for the purposes of membership in the Court
could be regarded as a national of more than one State, shall be
deemed to be a national ¢f the one in which he ordinarily exercises
civil and political rights.” A similar provision has been included
in the Statute of the International Law Commission.?

* THE HAGUE CODIFICATION CONFERENCE OF 1930
AND DUAL NATIONALITY

As stated above, the difficulties arising out of dual nationality
have been causing inconvenience and embarrassment among the
nations of the world. Sueh inconveniences and hardships resulting
from double nationality became prominent in consequence of the
territorial changes effected by the Peace Treaties of 1919, These
changes which brought about the inevitable transfers of popula-
tion, changes of nationality and the consequent sufferings of the
people involved evoked interest of the nations of the world in the
problems posed by dual nationality. In the view of Oppenheim,
“this was probably one of the reasons why the Hague Codification
Conference of 1930 reached agreement on certain aspects of the
matter.”’® Thus the problem of dual nationality was taken up
for eonsideration by the League of Nation’s First Conference on
the Progressive Codification of International Law, held at the

7. Article 2(3) of the Annex to Resolution 174(11) of the Genernl Assembly
of the United Nations, November 21, 1947.
Weis: Nationality and statelessness in Internationl Law, p, 188.
Oppenheim: International Law, Vol. I, p- 666,
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Hague from March 13 to April 12, 1980. The First Committee
of the Conference discussed at length the general question con-
cerning the conflict of nationality laws. As the result of the work
of that Committee, the Conference adopted one convention and
three protocols which contain the rules agreed upon by the parti-
cipants: (a) Convention Concerning Certain Questions relating to the
Conflict of Nationality Laws;? (b) Protocol relating to Military
Obligations in Certain Cases of Double Nationality;1® (c) Protocol
relating to a Certain Case of Statelessness;!! and (d) Spceial
Protocol concerning Statelessness.’? It may be noted that the
Convention on Certain Questions relating to the Confliet of
Nationality Laws, referred to above, which was signed by re-
presentatives of 37 States, came into force on July 1, 1937. By
July 31, 1946, the following States have ratified or acceded to the
convention: Belgium, Brazil, United Kingdom (including all parts
of the British Empire which were not separate Members of the Lea-
gue of Nations), Canada, Australia, India, China, Monaco, Nether-
lands, Norway, Poland, and Sweden. Burma and Pakistan acceded
subsequently.’® The Protocol relating to Military Obligations in
Certain Cases of Double Nationality has been in force since May
25, 1937. By July 31, 1946 the following States have ratified or acce-
ded to the protocol: Australia, Belgium, Brazil, Colombia, Cuba,
India, Netherlands, Salvador, Sweden, Union of South Africa, United
Kingdom and United States. Burma and Pakistan acceded subse-
quently.!* The Protocol relating to a Certain Case of Statelessness
has also been in force since July 1, 1937. It has been ratified or
acceded to by the following States: Australia, Brazil, Chile, China,
India, Netherlands, Poland, Salvador, Union of South Africa and
United Kingdom. Burma and Pakistan acceded subsequently.!® The

9. This Convention contains 31 articles. League of Nations Document,
C. 24. M. 13. 1931. v. 179, League of Nations Treaty Scries, p. 89.
Hudson: International Legislation, Vol. V, pp. 359-374.

10. This Protocol contains 17 articles. L. N. Doe., C. 25. M. 14. 1931. V. 178,
L.N.T.S., p. 227. Hudson: International Legislation, Vol. V, pp. 374-381.

11. This Protocol contains 15 articles. L. N. Doec., C. 26. M. 15. 1931. V. 179,
L.N.T.S., p. 115. Hudson: International Legislation, vol. v, pp. 381-387.

12, This Protocol contains I5 articles. L.N. Doec., C. 27. M. 16. 1931. V,
Hudson: International Legislation, Vol. V, pp. 387-394.

13. L. N. Does., 1944. V. 2, and 1946. V. I. L. N. Official Journal, Spl. Suppt.,
193, p. 63.

14. L. N. Docs., 1944, V. 2, p. 64 and 1946. V. L.

15. Jones, M. J.: British Nationality Law, rev. ed., 1956, p. 49.
L. N. Official Journal, Spl. Suppt., No. 193, p. 62,
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Special Protocol concerning Statelessness has not come into force
as yet for want of requisite number of ratifications.1®

The Preparatory Committece for the Hague Codification
Conference invited the views of the various governments on the
three following questions relating to dual nationality:

(1) Whether in cases of this kind each State has the right
to apply its own law?

(2) Is either of the States whose nationality a person possesses
entitled to exercise the right of diplomatic protection on his behalf
against the other State? If no answer covering all cases can be
given, can such proteetion be exercised as against a State of which
the person concerned has been a national since birth, or against
a State of which he is a national through naturalization, or in
which he is domiciled, or on behalf of which he is or has been
charged with political functions, or is the question governed by
other considerations capable of being formulated?

(3) What principles decide which nationality is to prevail
over the other when the question presents itself to a third State?

The replies of the various governments to the first question
affirmed almost unanimously that a State had the right to apply
its own law. This principle has been embodied in Article 3 of the
Convention on Certain Questions relating to the Conflict of Nationa-
lity Laws, which was accepted by the First Committee by a vote
of 40 to 1 with 6 abstentions. This article expressely declares that
a dual national, i.e., a person having two or more nationalities,
may be regarded as its national by each of the States whose
nationality he possesses.

The Government of the United States, while recognising
the principle, stated that “the United States does not recognise
the existence of dual nationality in the cases of persons of alien
origin who have obtained naturalisation in the United States, and
referred to Vol. ITT of J. B. Moore’s work, “A Digest of Inter-
national Law" in this regard.

18. Weis: Nationality and Statelessness in International Law, p- 30. i
L. N. Offiical Journal, Spl. Suppt., No. 193, p. 81,
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In reply to the seeond question, the Governments of the Union
of South Africa, Germany, Australia, Austria, Bulgaria, Czechoslo-
vakia, Egypt, Latvia, Poland, Siam and Sweden stated that no
State should exereise its right of diplomatic protection on hehalf
of a national against another State of which that person was also
a national. The Governments of Great Britain, India and New
Zealand replied that in their view a State was entitled to regard
its own nationality as the dominant or overriding nationality (a)
on its own territory, and (b) in all questions which might arise as
between that State and the individual concerned.l? Thus they
took the line thata State mustnot claim the right of diploma-
matic protection on behalf of a national against another State of
which that person was also a national. They cited the Stevenson
case decided by the British — Venezuelan Claims Commission in
support of their stand.’® The United States while expressing
agreement with the principle referred to, emphasized the importance
of domicile of the individual as indicative of his choice and pre-
ference in this regard. It thought that the individual’s election
in favour of one State as against the other would constitute a guide
to decide upon the merits of the clamaints for the right of diplomatic
protection when he is abroad. Further, in its view, a multi-
lateral convention, stipulating the circumstances in which a State
could legitimately extend diplomatic protection to a dual national,
was very necessary. Furthermore, in its view such a plurilateral
convention would incidentally enable & third State to decide upon
the dominant nationality of the dual citizen in case of necessity.
Thus the United States took the view that the domicile of the in-
dividual concerned should be given due weight in this regard.
The Governments of Belgium and France stressed in their replies
the importance of the effective exercise by the individual concerned
of one of the nationalities involved as the determining factor in
cases of this nature. Article 4 of the Convention which was adopted
by a vote of 29 to 5, with 13 abstentions, which embodies the above
views of the participating States, deelares that, “A State may not
afford diplomatie protection to one of its nationals against a State
It may be noted

2

whose nationality such person also possesses.’
that Yugoslavia wished to add the following provision to Article 4

17.  Bases of Discussion, Hague Conference for the Codification of International
Law, 1020, V. 1, p. 28,

13.  Ralston, J. H.: Venezuelan Arbitrations of 1903 (1004), pp- 438 and 451,
Weis;  Nutionality and Statelessness in International Law, pp. 182-183.
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of the Convention : “Similarly, a person possessing two or more
nationalities may not plead that he is a national of one State, in
order to bring a personal action through an international tribunal
or commission in respect of another State of which he is also a
national.”® It may be noted that this view of Yugoslavia is
similar to the dictum of the British-Mexican Claims Cominission
in the Honey Claim (1931). The Claims Commission in that case
stated: “It is an accepted rule of international law that such a
person (i.e., sujet mizfe) cannot make one of the countries to which
he owes allegiance a defendant before an international tribunal.”20
In this context Briggs emphasises as follows: “Itshould be obser-
ved, however, that by taking jurisdiction in such dual nationality
cases the court does not-and, in fact, cannot-deprive the individual
of his status as a national of either State.”?! During the ensuing
discussions although several delegates were in agreement with the
Yugoslav amendment in principle, they were not in favour of its
inclusion in the convention itself for the simple reason that it
deals with a case that is so rare as to be of little interest to the

majority of States.”’2

On the third question, i.e., the question concerning the
dual national and a third State, the replics of governments showed
a divergence of views. A number of governments wanted prefer-
rence to be given to the nationality of the State in whose territory
the individual was domiciled, or habitually resident; while others
including the United Kingdom, Australia and the Union of South
Africa, stated that the person concerned should be giventhe freedom
of choice between the nationalitieshe possessed,or in the alternative,
& combination of both the methods should be resorted to in this
regard. The French Government advocated the test of effective-
ness of nationality, while still others suggested some other criteria
for the solution of the problem.

It may be noted that during the discussions in the First Commi-
ttee, the Dutch Delegate pointed out the difference between public
and private law on this point. In his view questions of

19. Acts of the Hague Conference for the Codification of International Law
4 Vol. II,-Minutes of the First Committee, p. 57.

20. Honqy Claim (1931), Further Decisions and Opinions of the Anglo-Mexican
" Special Claims Commission, 1933, pp. 13-14.

21, Briggs: The Law of Nations, p. 516.

22. Minutes of the First Committee, p. 305,
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nationality were often relevant to questions of private law. He
stated that such aspects of personal status of human beings which
belonged to the province of private law were frequently regulated
in a different way from other subjects of international importance.
He further urged that in giving preference to any particular nationa-
lity of sujets miztes in the territory of the third States, the purpose
for which the choice was made and the interests of the third State
concerned were important. In short, all these considerations
militated, in his view, against leaving the choice to the individual,
and that the matter could, he felt, best be regulated within the frame-
work of appropriate conventions on private law.23

Consequently, Article 5 of the Convention on Certain Questions
relating to the Conflict of Nationality Laws which emerged from the
discussions, provides for two alternative criteria: (a) the prin-
ciple of habitual residence, and (b) that of effectiveness. This
article provides that within a third State, & person of more than one
nationality shall be treated as if he had only one nationality, and
that a third State shall recognize exclusively either: (a) the nation-
ality of the State in which he is habitually and principally resident,
or (b) the nationality of the State with which in the circumstances
he appears to be in fact most closely connected. Thus Article 5
of the Convention gives effect to what may be called the principle
of effective nationality for the purposes of third States and lays
down a useful test for it. It may be observed that this article is only
declaratory of what may be called a rule of customary international
law, as this doctrine of effective nationality has been adopted by
international arbitral institutions in their awards involving dual
nationals and third States. The Canevaro case (1912) decided
by the Permanent Court of Arbitration at the Hague,? and the
casc of Barthez de Montfort v.Trevhander Hauplverwaltung (1926)
decided by the Franco-German Mixed Arbitral Tribunal,2® may be
cited as instances in this regard. Moreover, in the opinions of some
international arbitral tribunals, Permanent Court of International
Justice, International Court of Justice, municipal courts of some
States, and of gsome well-known publicists, the same overall
tendency in favour of rcal and cffective nationality is clearly

23. Minutes of the First Committee, pp. 60-62,
Weis: Nationality and Statelessness in International Law, pp. 181-184.

24, Scott: The Hague Court Reports 1916, p. 284.

25. Annual Digest., 1925-26, Case No. 206, p. 279.
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revealed .26  According to Article 6 of the Convention where a
person without any voluntary act of his own happens to
possess two nationalitics, he may renounce one of them with the
permission of the State whose nationality he wishes to surrender.
But under this article, subject to the law of the State concerned,
if the conditions laid down in the law of that State are satisfied,
such authorisation shall not be refused if that person has his habitual
and pricipal residence abroad. It may be noted that the United
States Delegation tried at the meeting of the First Committee to
climinate from the last sentence of Article 6 the proviso, “if the
conditions laid down in the law of the State whose nationality he
desires to surrender are satisfied” but her efforts did not bear fruit.
Article 7 of the Convention deals with the issue of expatriation
permits. It contains inter alia the following provision: “In so
far as the law of a State provides for the issue of an expatriation
permit, such a permit shall not entail the loss of the nationality of
the State which issues it, unless the person to whom it is issued
possesses another nationality or unless and until he acquires another
nationality.” As regards the dual national, in particular this ar-
ticle states: ‘“This provision shall not apply in the case of an indi-
vidual who, at the time when he receives the expatriation permit,
already possesses a nationality other than that of the State by whi.ch
the permit is issued to him.” Articles 8-11 deal with the nationality
of married women. These include provisions for mitigating the
hardships emanating from the adoption of the artificial and techni-
cal principle that their nationality follows that of their husband.s.
These provisions also enable them under certain conditions to retain
their premarital nationality. Thus Article 8 provides: “If the .na,-
tional law of the wife causes her to lose her nationality on marriage
with a foreigner, this consequence ghall be conditional on her ac-
quiring the nationality of the husband.” Article 9 states: “If
the national law of the wife causes her to lose her nationality upon
a change in the nationality of her husband occurring during marriag?,
this consequence shall be conditional on her acquiring her husband’s
new nationality.” Article 10 lays down: “Naturalisation of the
husband during marriage shall not involve a change in the nationality
of the wife except with her consent.” Article 11 deals with resump-
tion of the wife’s original or previous nationality in the event of

26, St:hwarzonberger: International Law, pp. 364-365.
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dissolution of marriage. Such recovery of her former nationality is
possible only on application and this will entail the loss of the nation-
ality acquired by marriage. Thus Article 11 reads: ‘‘The wife
who, under the law of her country, lost her nationality on marriage
shall not recover it after the dissolution of the marriage except
on her own application and in accordance with the law of that coun-
try. If she does recover it, she shall lose the nationality which
she acquired by reason of the marriage.”2? Articles 12-16 deal
with the nationality of childern. Article 13 gives expression to the
priciple that naturalisation of parents shall confer upon such of
their childern as are minors the nationality of the State by which
the naturalisation is granted. Article 17 of the Convention
deals with effects of adoption upon nationality. It provides that
if, by adoption, a person loses his nationality, such loss shall be
conditional upon the acquisition by him of the nationality of the
person by whom he is adopted. Chapter VI of the Convention
which includes Articles 18-31, contains general provisions of which
Article 18 may be considerced as the most significant which provides:
“The High Contracting Parties agree to apply the principles
and rules contained in the preceding articles in their relations with
each other, as from the date of the entry into force of the present
Convention.

The inclusion of the above-mentioned principles and rules
in the Convention shall in no way be deemed to prejudice the
question whether they do or do not already form part of inter-
national law,

It is understood that, in so far as any point is not covered
by any of the provisions of the preceding articles, the existing
principles and rules of international law shall remain in
force.”’28 '

This provision makes it clear that States do, in practice,
consider that municipal legislation relating to nationality is cir-
cumscribed by general principles of international law and that
the convention is not conclusive as to the extent of such prineiples.
As the parties to this convention desired that it should become a
general international convention, they laid down in Article 22 that:

27. Hudsou: International Legislation, Vol. V, p. 3606.
28. Hudson: Ibid.,, pp. 366-373.
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“The present Convention shall remain open until the 31st December,
1930, for signature on behalf of any Member of the League of Nations
or of any non-Member State invited to the First Codification Con-
ference or to whieh the Conncil of the League of Nations has commu-
nicated a copy of the Convention for this purpose.” Further,
Article 25 states: A procgs-verbal shall be drawn up by the Sec-
retary-General of the League of Nations as soon as ratifications or
accessions on behalf of ten Members of the League of Nationsornon-
Member States have been deposited.”” As this convention is con-
sidercd as one of the important international agreements, under
Article 30, it © shall be registered by the Secretary-Gencral of the
League of Nations as soon as it has entered into force.” This con-
vention has been drawn up in two languages, and under Article 31,
“The French and English texts of the present Convention shall both
be authoritative.’29

The Protocol relating to Military Obligations in Certain Cases
of Double Nationality signed on April 12, 1930 at the Hague Codi-
fication Conference is regarded as another important piece of inter-
national legislation on the subject of nationality. This protocol
contains 17 articles, of which Articles 1-3 are the most important
and the remaining articles deal with general matters. These three
articles of the protocol reflect more or less the State practice of a
considerable number of States concerning the liability of dual
nationals for military service. Under Article 1 of the Protocol,
if an individual of two or more nationalities possesses the effective
nationality of one of the States, lic shall be exempt from all military
obligations in the other country or countries, subject to the possible
loss of the nationality of the other country or countries. The Protocol
also provides in Article 2 that if a person possessing two or more
nationalities is entitled, under the law of any of the States whose
nationality he possesses, to- renounce its nationality on atta-ining'
his majority, he shall be exempt during his minority from military
service in the State in question. The Protocol lays down in Article
3 that if under the law of a State a person has lost its nationality,
and has acquired another nationality, he shall be exempt from mili-
tary obligations in the State whose nationality he has lost. It may be
noted that, by and large, Articles 4—17 of the Protocol relating to

29. Hudson: International Legislation, Vol. V, pp. 369-373.
Weis: Nationality und Statelessness in International Law, pp. 265-267.
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Military Obligations in Certain Cases of Donble Nationality, proceed
along the lines of Articles 18-31 of Chapter VI (General and Final
Provisions) of the main Convention, i.e., Convention on Certain
Questions relating to the Conflict of Nationality Laws.30

The Protocol relating to a Certain Case of Statelessness is yet
another important international agreement concerning the problems
of nationality adopted at the Hague Conference of 1930. Article 1 of
this Protocol is considered to be very important. It states that, “In
a State whose nationality is not conferred by the mere fact of birth
in its territory, a person born in its territory of a mother possessing
the nationality of that State and of a father without nationality or
of unknown nationality shall have the nationality of the said State.”
This article also reflects the practice that is being followed in
several States. Articles 2-15 of this Protocol are also similar to
those of the General and Final Provisions of Chapter VI of the
Convention on Conflict of Nationality Laws, referred to above.3!

The Special Protocol concerning Statclessness has also resulted
from the work of the Conference for the Codification of International
Law, held at the Hague, March 13-April 12,1930. The subject-matter
of this protocol had previously been dealt with by certain bipar-
tite agreements, noteworthy among them being the Russo-German
Agrecment of January 29/February 10, 1894. The object of
this protocol was to determine ‘‘certain relations of stateless
persons to the State whose nationality they last possessed.”
Article 1 prescribes, “If a person, after entering a foreign country,
loses his nationality without acquiring another nationality, the State
whose nationality he last possessed is bound to admit him, at the
request of the State in whose territory he is:

(1) if he is permanently indigent either as a result of an incur-
able discase or for any other reason; or

(ii) if he has been sentenced, in the State where he is, to not
less than one month’s imprisonment and has either served his sen-
tence or obtained total or partial remission thereof.

In the first case, the State whose nationality such person last
possessed may refuse to receive him, if it undertakes to meet the

30. L. N. Doe., C. 25. M. 14. 1931. V.,

Hudson: International Legislation, Vol. V, pp. 374-381.
8l. I. N. Dog.,, C. 26. M. 15. 1931. V.

Hudson: TInternational Legisiation, Vol. V, pp. 381-387.
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cost of relief in the country where he is as from the thirtieth day
from the date on which the request was made. In the second ca.«l\
the cost of sending him back shall be borne by the country making’
the request.” The remaining Articles 2-15 follow the provisions
of Chapter VI (i.e., Articles 18-31) of the main Convention on Certain
Questions relating to the Conflict of Nationality Laws. As observed
elsewhere, this “Special Protocol”’ has been ratified ouly by nine
States, and it has not yet entered into force.32

It must be admitted that the efforts of the Hague Codification
Conference of 1930 to eliminate the causes of dual nationality
were not very successful. Briggs considers that the Conferenc.e
failed to agree upon measures to eliminate the causes of double nation-
ality. The conflicting interests of countries of emigration and those
of immigration, particularly with reference to the conservation of
manpower for military service, were said to be the main reason
for the disagreement. Efforts to confer upon a person with double
nationality the right to choose one and renounce the othor resulted
only in the compromise which was embodied in Article 6 of the Con-
vention on Conflict of Nationality Laws.3® To sum u p, it may be said
that the provisions which were drawn up by the Committee on
Nationality were embodied in one convention and three protocols.
These convention and protocols were intended to be separate instru-
ments. In addition eight recommendations were formulated, of
which the following are of special significance:

“II - The Conference recommends States to examine whether
it would be desirable that, in cases where a person loses his nationa-
lity without acquiring another nationality, the State whose
nationality he last possessed should be bound to admit him to its
territory, at the request of the country where he is, under conditjons
different from those set out in the Special Protocol relating to
Statelessness, which has been adopted by the Conference.”

82. L. N. Doc., C. 27. M. 16. 1931, V. |
L. N. Official Journal, Spl. Supplt., No. 193, p. 61.
Hudson: International Legislation, Vol. V, pp. 387-394.

33. Briggs: The Law of Nations, p. 515.

Acts of the Couferenc Se, iscussi - 7
e i erence, Bases of Discussion, I, 1929. V.I, pp. 22-35

Minates of the First Committee 1930 5 j :
140-146, 167, 210-213, 220 and  agp, " PP- $468 102-114, 124130,

Report of the First Committee, 1930. V. 8.,

pp- 4-5 and 8,
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“IIT - The Conference is unanimously of the opinion that it is
very desirable that States should, in the exercise of their power of
regulating questions of nationality, make every effort to reduce
go far as possible cases of dual nationality,

and that the League of Nations should consider what steps may
be taken for arriving at an international settlement of the different
coniflicts which arise from the possession by an individual of two

or more nationalities.”

“IV - The Coaference recommends that States should adopt
legislation designed to facilitate, in the case of persons possessing
two or more nationalities at birth, the renunciation of the nationality
of the countries in which they are not resident, without subjecting
such renunciation to unnccessary conditions.”

“V - It is desirable that States should apply the principle that
the acquisition of a foreign nationality through naturalisation in-
volves the loss of the previous nationality.

It is also desirable that, pending the complete realisation of the
above principle, States before conferring their nationality by naturali-
sation should endeavour to ascertain that the person concerned has
fulfilled, or is in a position to fulfil, the conditions required by the
law of his country for the loss of its nationality.”

“VI - The Conference recommends to States the study of the
question whether it would not be possible

1. to introduce into their law the principle of the equality
of the sexes in matters of nationality, taking particularly into
consideration the interests of the childern,

2. and especially to decide that in principle the nationa-
lity of the wife shall henceforth not be affected without her
consent either by the mere fact of marriage or by any change

in the nationality of her husband.”

“VII - The Conference recommends that a woman who, in
consequence of her marriage, has lost her previous nationality with-
out acquiring that of her husband, should be able to obtain a pass-
port from the State of which her husband is a national.”34

34. 24, AJIL., 1930, Supplement, pp. 182-183.
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Appraisal of the Work of The Hague Codification
Conference

The agenda of the Hague Codification Conference of 1930
was considered to be too ambitious in as much as it attempted within
the short period of one month to codify three important branches of
international law, including questions of nationality. The Con-
ference aimed to achieve uniformity and certainty in these branches
of international law. Although the Hague Codification Conference
must undoubtedly be regarded asa landmark in any investigationin-
to the problems of nationality, et it must be admitted that the prac-
tical results achieved are not spectacular. Generally speaking, the
number of rules adopted was small, and the number of those adopted
with the two-thirds majority as required by the rules of procedure
for adoption of the convention, was still smaller. Further, it must
be stated that the convention and the protocols cover between
them only a small sector of the subjeet of nationality, as they deal
only with certain international agpects of the problems of nationality.
In the opinion of Oppenheim, the atiempts at codification in many
cages revealed and emphasized the differences on matters where
agreement had been hitherto supposed to® exist.  According to
Sir Cecil Hurst, the Hague Codification Conference “was ushered
in with high hopes and ended in dismal failure.”3?

Although the direct and immediate effect of these agreements
may not be much, their indirect significance is regarde as consider-
able as they could be considered as reflecting the views of two-
thirds, or at lcast of the majority of the States represented at the
Conference. Moreover, it may be noted that the subsequent nation-
ality laws of several States, including those of some States which
did not accede to the Hague Convention and Protocols 0f 1930, have
been influenced by the principles and rnles adopted at the Confer-
ence, M.N. Politis in his closing speech as Chairman of the First Co-
mmittee stated as follows:“In my opinion the most important thing
we have done has been to open a fresh breach through which inter-
national law can make its way, slowly but surely, into the domain
of nationality, a domain which until now has always been the exclu-

35. Oppenheim: International Law, Vol. I, p. 63.
“A Plea for the Codificution of International Law on New Lines,”
Transactions of the Grotius Socicty, 1946, pp. 133-153.
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sive preserve of the individual States.”’?® In the opinion of Oppen-
heim, “These Conventions, although falling short of a comprehen-
sive codification of international aspects of nationality, covered
important questions and have subsequently been ratified by a num-

ber of States, including Great Britain.”’37

The preparatory work done in keeping with the instruction of
the Council of the League of Nations, in the first place, by the Com-
mittee of Experts for the Progressive Codification of International
Law and secondly, by the Preparatory Committee for the Codification
Conference, throws considerable light on the subject of nationality.
The replies of the governments to the various questions covering the
principal topics of nationality, the bases of discussion drawn up by
the Committee for the use of the Conference in the light of those
replies, the proceedings of the First Committee, and the proceedings
of the Plenary Session of the Conference relating to nationality
are highly illuminating. The governments’ replies, quite apart
from the valuable information they contain on the legislation and
jurisdiction of the various countries, are indicative of the practice
of those States in matters of nationality which itself constitutes
an invaluable source for the ascertainment of rules of international
law governing nationality., Taken as a whole and read with a cri-
tical eye, the preparatory documents and the transactions of the
conference will throw useful light on existing rules of internaticnal
law relating to nationality. The wvoeux and recommendations
included in the Final Act of the Conference, the Convention and
Protocols—in so far as they are not merely declaratory of existing
international law—may be taken as evidence of the the prevailing
trends in international law in this matter.%

36. Acts of the Hague Conference for the Codification of International
Law, Vol. IT—Minutes of the First Committee, p. 274.

37. Oppenheim: International Law, Vol. I, p. 62.

38. Weis: Nationality and Statelessness in International Law, p. 31.
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CHAPTER VI

RECENT DEVELOPMENTS AND THEIR
TRENDS

In order to find out the trends of development of international
law relating to multiple nationality, an examination of the efforts
relating to international legislation since the end of the Second World
War is necessary. These efforts have been directed mainly under
the aupices of the following regional inter-governmental organiza-
tions and of the United Nations viz., the Council of Europe, the
League of Arab States, the Inter- American Council of Jurists of the
Organization of American States; and the United Nations Commi-
ssion on the Status of Women and the International Law Commi-
ssion of the United Nations. Broadly speaking, these organizations
have devoted their attention to the problems of nationality and
statelessness.

Council of Europe

In May 1954 the Consultative Assembly, the deliberative organ
of the Council of Europe, placed on its agenda the question of
the “possiblity of concluding a European Convention on Stateless-
ness and Multiple Nationality.” The matter was referred to the
Committee on Legal and Administrative Questions for study and
report.

The Rapporteur, Mr. Wahl of German Federal Republie sub-
mitted during the latter part of 1954 a preliminary report to the
Committee. In December 1954, in the light of the observations
made by the Rapporteur, the Committee adopted some resolutions
on the problems of statelessness and multiple nationality. As re-
gards statelessness, it instructed the Secretariat of the Council of
Europe to keep the Committee informed of the work of the Inter-
national Law Commission of the United Nations on the subject.
By 1955, as only nine members of the Council of Europe had signed
the United Nations Convention on the Status of Stateless Persons,
1954, and as none of its member countries had ratified the same,
the Consultative Assembly recommended that all its member govern-
ments should take the necessary action thereon. Since the above
convention covered only the existing cases of statelessness and the
General Assembly of the United Nations had recommended that
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a further conference should be hekd with a view to conelude another
convention relating to future statelessness, the Consultative Assem-
hly recommended that all members of the Council of Europe should
cooperate with the United Nations in its efforts to conclude the pro-
posed convention.}

As regards multiple nationality, the Committee on Legal and
Administrative Questions stated that the Sceretariat should, in
collaboration with the competent authorities in member States,
male a comparative study of cases of multiple nationality indicating
which of these cases are. or would be, covered by the Hague Con-
vention and Protocols of 1930; that it should be ascertained why
the member States had not acceded to these agreements; and that
in the light of that information the Rapporteur should report on the
problem with a view to the possible preparation of one or more
conventions in cooperation with the International Institute for
the Unification of Private Law in Rome.

It may be added that in order to facilitate the work of the Coun-
cil of Euvope on these and similar topics, agreements have been
coneluded with the Rome Institute for the Unification of Private
Law and the Hague Conference on Private International Taw?

League of Arab States

The member States of the Arab League have concluded two
international agreements relating to the subject of nationality.

(i) The Convention Concerning the Nationality of Arabs Resi-
dent in Countries of which they are not Nationals (1952). This Con-
vention was approved by the Council of the League of Arab States
on September 23, 1952, during its Sixteenth Ordinary Session.
It was drawn up in Cairo by the Governments of Jordan, Syria,
Iraq, Saudi Arabia, Lebanon, Egypt and Yemen. During 1954,
Egypt and Saudi Arabia deposited their instruments of ratification
at the Seerctariat-Ceneral of the League. Article 1 of the Coven-
tion provides as follows: “LEvery person, related by origin to one
of the States of Arab League, who has not acquired any specific
nationality, nor has elected the nationality of his country of origin

1. Weis: Nationality and Statelessriess in International Law, pp. 252-253.
Robertson, A. H.: The Council of Euvope, 1956, pp. 177-179.
2. Robertson: Ibid., pp. 178-179.
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within the periods preseribed by conventions or laws, shall be deemed
to be a national of his country of origin.

This shall not prejudice his right to reside in the State in which
he is being domiciled, in accordance with prevailing regulations,
nor shall this prejudice the right to acquire the nationality of that
State, in fulfilment of the required conditions, provided that where
he acquires the nationality of the country of domicile, his nationality
of the country of origin shall abate.”

It may be observed that the latter part of Article 1 relating
to dual nationality caused by naturalisation secks to avoid the
ocenrrence of dual nationality in the member countries. Upon
his aquisition of another nationality, he is to lose his previous nation-
ality i. e., the nationality of the eountry of origin.

The other two articles of the convention deal with ratification
of the convention (Article IT); and its entry into force (Article I11.)3

(ii) The Nationality Agreement (1954). It was approved
by the Couneil of the League of Arab States on April 5,
1954, during its Twenty-first Ordinary Session. Between
1954 and 1955 this agreement was signed by Jordan, Egypt
and Iraq. By Febrnary 3, 1955 Jordan and Egypt had deposited
their instruments of ratification at the Secretariat-General of the
League.t

Article 2 deals with dual nationality of married women.
It provides as follows: “An Arab woman acquires by marriage
the nationality of her Arab husband and thereby her former nation-
ality shall abate, unless she applies for the retention of her (original)
nationality in the marriage contraet, or in a later notice made with-
in six months from the date of her marriage contract.

In the event of withdrawal of her new nationality by the
laver ) ! - ' 5
Government of the State of (her) husband in accordance with
prevailing laws, the wife shall regain her former nationality.

L,.texlf_fl.l(‘ of Arab States Treaty Serices, Pp. 33-34.
Khalil, Mubhammad: The Arab States and the Arab League : A Docu-
mentary Record, Vol U, 1962, pp. 112-113, ¥ 5

4. Khalil : Ibid,, pp. 127-129.

Article 1 defines the term ‘Arab’,

3.
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Where the hushand is stateless, the original nationality of an
Arab woman is not affected by her marriage to him.”

This article aims at the prevention of the phenomena of dnal
nationality as well as statelessness. According to this article, the
women automatically loses her original nationality upon marriage to
an Arab husband belonging to another Arab country, as by marriage
she acquires the nationality of her husband. However, she has the
right to retain her original nationality provided that this has heen
specifically reserved in the marriage contract. Further, she has the
right to apply for such a right within a period of six months from the
date of her marriage contract. In either case she will be in possession
of one nationality only. This article contains two prindiples, viz., (i)
The nationality of the wife follows the nationality of the husband.
The rational basis for this rule is the need to preserve the unity of the
family by maintaining the unity of the nationality of the spouses.
(ii) The woman has the right to retain her pre-marital nationality if
she duly exercises her right in this regard. This principle is based on
the view that marriage must not constitute a ground for automatic
change of nationality. It may be added that certain international
agreements and some recent municipal legislations have provided
for theright of the woman to express her own choice of nationality
upon her marriage to a foreigner. Therefore, marriage does not,
lead to the acquisition of dual nationality on the part of the
woman.

The second part of Article 2, secks to ensure that thc woman
reacquires her original nationality in the event of involuntary loss of
her derivative nationality. Generally speaking, nationality may be
lost by an act of the State or by an act of the individual himself.
The first mode is called deprivation of nationality or denationali-
sation, and the seccond is known as renunciation. Broadly, the
term ‘deprivation of nationality’ includes deprivation in pursuance
of decisions of administrative authoritics, or by operation of law on
certain recognized grounds. According to the second half of Article
2, withdrawal of her new nationality can happen only in accordance
with the law in foree, and in such a case she will automatically re-
acquire her previous nationality. Further, by marrying a state-
less individual, au Arab woman will not lose her pre-marital nation-
ality. 'This is based on the rule that the nationality of the wife must
remain unaffected by marriage. In other words, she will not ipso

.
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facto lose her pre-marital nationality upon marringe to a foreigner
A" 1 L) ¢ g 1 ; V ] ? %
even if he happens to be a stateless person.

Article 3 incorporates the principle of resumption of wife’s
provious nationality after dissolution of marriace

only on her return
to the country of origin to take

' up residence there and on her
application therefor provided that it involve
of the nationality acquired by marriage. The requirement of loss
of the nationality acquired by marriage ix intended to avoid the
possibilities of the acquisition of dual nat
of marriage.5

s the automatic loss

ionality as a consequenee

It may be observed that Article 11 of the Convention

Concerning Certai stions relati ; i 3

: 12 Certain Questions relating to the Conflict of Natjona-
AWa ¢ - 1

lity Laws, 1930 contains more or less simil

P o ar provisions. Tt states:
The wife who, under the |

. aw of her country, lost her nationality
on marriage shall not vecover it after the djss
except on her
that country.

Mution of the marriage
own application and in aceordance with the law of
; If she does recover it, she shall lose the nationality
which she acquired by reason of the marringe, s

Article 4 of the Nationality Agreement, 1954 of the Aralb
League deals with the nationality of ¢hildern.
“Minors shall follow
vided, however

It provides as follows:
the nationality acquired by their father, pro-
. » that those born before such new nationality is ac.
qmr(-('l may revert to their father’s original nationality within one
year from the completion of cighteen Greg
to the reservation made by Egypt, the
years instead of 18.7 )

orian years.” According
age limit is to be 21
Yhio onfin .

This article eould he comparved with Article

13 of the Hague Convention on Conflid of Nationality Laws, 1930
referred to above. roy

7 )
il The provision that the minor may revert
to his father’s

ariginal nationality, within one year after the
fompletion of eighteen Gregorian vears
the oceurrence of the possibility of the
tional j 0 mi wrali
3 l in the minor. Thus, naturalisation of the father involves
at is childer i ‘
; of his childern who are minors.  Naturalisation of the father
fuses the childern who are

i r a ;
f they can thereby acquire

is intended to avoid
status of a dual na-

minors to lose their former nationality,
their father’s new nationality. When

e
e e s, ——————
- Hll(lﬁ:)ll : ,".,')‘ld‘\

R International Legislation, Vol. v, p. 366,

Op. cit., p- 128—footnote,
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naturalization of the father does not extend to childern who are
minors, the latter retain their former nationality. It may be noted
that the Convention concluded between France and Switzorland.
on July 23, 1873 deals inter alia with the nationality of mix.l(?rs of
French origin whose parents become naturalized Swiss ecitizens.
It provides that such persons shall, in the course of their t‘wer.lty-
second year, have the choice between the French and Swiss nation-
alitics and that , until a choice for Swiss nationality is made on their
part, they shall be regarded as French citizens. Failure to n?ake
a choice according to the prescribed procedure within the specified
period is to be regarded as a final choice in favour of French nation-

ality.

Article 5 of the Nationality Agreement, 1954 deals with the
nationality of foundlings. It provides as follows: ‘“‘A foundling
acquires the nationality of the country in which he is born and, untiﬂ
the contrary is established, shall be deemed to have been born in

the country where he was found.

A person born of an Arab mother in an Arab country, l)u,t,
whose paternity is not established in law, shall follow his mother’s
nationality. Where, however, it is proved in law that he is of
an Arab ‘fathcr and has not yet completed eighteen Gregorian
years, he shall take his father's nationality, wherenpon his

former nationality shall abate.”

This article incorporates the same principles as those un(-ler-
lying Article 14 of the Hagne Convention on Conflict o.f Nation-
ality Laws, 1930. Both these articles give expression to. a
well-recognised principle of international law according to \\'hlxch
a child whose parents are unknown is to be regarded as belonging
to the country of its birth. Thus a parentless child, in the.
absence of evidence to the contrary, acquires the citizenship of

the country where he has been found.

The second paragraph of Article 5 prescribes that an illegi-
timate child of an Arab mother born in any Arab conntry and whose

paternity cannot be ostablished, shall acquire the nationality of

the mother. However, if it is subsequently proved that he is the
child of an Arab father and that he is below eighteen years, he is

8. Bar-Yaacoy, N,: Dual Nationality, 1901, p. 171,
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permitted to take his father’s nationality. Upon the acquisition
of the father's nationality, his original nationality, i.e., that which
he has at first acquired through the mother shall be deemed to
have been lost.?

Article 6 of the Nationality Agreement of the League of Arabh
States requires a release from the tic of existing nationality of an
Arab before he can be naturalised in another Arab State. It
provides as follows: A national of one Member State of the
Arab League shall not, except with the approval of his Govern-
ment, acquire by naturalisation the nationality of another Member
State of the League; on his so acquiring the new nationality his
former nationality shall abate.””10

If the previous citizenship is not extinguished as a consequence
of naturalization, instances of dual nationality normally will
arise. In order to avoid such eventualities this article provides for
automatic release of the individual from the tie of original nationa-
lity upon the acquisition of a foreign nationality. Thus, this
article incorporates the principle that it is a sovereign right of a
State to require its assent for the naturalization of its citizens
abroad, and to continue to treat as its nationals all those individuals
who have not obtained such assent. Ifrom the above principle it
follows that a State may forbid its nationals from becoming natural-
ized citizens in a foreign State, except with its own permission.
As soon as such permission has been obtained, the individual
concerned loses his previous citizenship. This article rejects the
theory that it is a sovereign right of a State to naturalise persons
who hiave not obtained the permission of their home States for such
naturalization. In short, this article excludes the possibility of ac-
quisition of dual nationality through naturalisation by ensuring that
the naturalised person shall not continue his ties with his country
of origin. Such a loss of one nationality will automatically put an
end to tho status of dual nationality on the part of a naturalised
individual who will otherwise have retained his original nationality
in addition to the acquisition of a new omne.

Article 7 deals with the right of option or clection of the
individual possessing more than one nationality. He is permitted to

—

9. Xhalil: ()1rcit., p. 128.
10. Khalil: Op, cit,, p. 128.
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state his preference for one of the nationalities concerned. It
reads as follows: ““An Aral born in any of the Arab League
countries other than his own may, subjeet to the consent of the
Governments of the two concerned countries, and during the first
year from the date on which he completes cighteen Gregorian
years, opt for the nationality of the country in which he was born
and when he so opts his former nationality shall abate.” 11

Egypt in its reservation states that the age for the exercise
of the right of option shall be the age of twenty-one intead of
eighteen. 12

This article incorporates the prineiple that a plural national
may, with the authorisation of the government concerned, opt for
oune of the nationalitics. It provides for the avoidance of dual
nationality arising at birth in any of the countries of the Arab
Leaguc. It recognises the right of the individual to renounce one
of the nationalitics, but such renunciation is possible only with
the authorisation of the State concerned. If the dual national
continues to reside in the State of birth, he is permitted to opt for
the nationality of that State provided that he exercises his right
of election within one year after the completion of his cighteenth
or twenty-first vear as the case may be, and that he obtains from
the other State the authorisation to rencunce his former nationality.
Upon the acquisition of the new nationality by option or eclection,
his previous nationality is lost and thereby the status of dual
nationality is abolished. Turther, this article has incorporated
the principle of effective nationality in the provision which lays
down that out of the two nationalities he may choose the nationality
of that State where he has established his permanent residence
since his birth.

Unlike the previous article, Article 8 provides for the abolition
of dual nationality in a gencral way. [t reads as follows: “A
person having the nationality of more than one of the Member
States of the Arab League may opt for one or the other within
two years from the date of the coming into force of this Agreement
and where the two years clapse without such option taking place,
he shall be deemed to have opted for the nationality most recently

11, League of Arab States Troaty Serics :Agreements and Conventions conclu.-

ded between Member States within the framework of the Arab League,
pp, 91-94. <
12. XKhalil : Op. cit., Yol. 11, p. 128—ivotnote.
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acquired, provided that where there is more than one nationality
acquired at one and the same time, he shall be deemed to have
opted for the nationality of the country in which he ordinarily
resided; whereupon all other nationalities shall abate.”13

Under this article, any individual possessing more than one
nationality of the member States of the Arab League has heen
granted the right of election in favour of one of the nationalities
concerncd. Such a right, however, must be exercised within a
period of two years from the date of coming into force of this
Nationality Agreement. If he fails to avail of the right of option,
he shall be deemed to have exercised his prefercnce for the
nationality most recently acquired. In the latter case, if he
happens to have acquired, at one and the same time, more than
one nationality he shall be deemed to have chosen the nationality
of that State in which he has set up his habitual or permanent
residence. Upon the determination of his effective nationality, all
the other nationalities shall be lost.

According to this article removal of the inconveniences resul-
ting from multiple nationality can be achieved: (i) by granting to
the individual concerned an opportunity of renouncing the other
nationality or nationalities of which he is considered to be in possess-
ion; (ii) by granting not only the right of option to the individual
but also by imposing on him the duty to opt under the conditions
laid down by the law for one of the nationalities; and (iil) by
providing that the failure to opt for only one of the nationalities
on the part of the individual will result in the automatic renuncia-
tion of the other nationality or nationalities except the nationality
of the State that he has last acquired and in which he has established

his habitual residence.

Article 9 of the Nationality Agreement provides as follows:
“Any decision taken by the Government of any Arab League
State conferring its own nationality on a national of another Arab
State or withdrawing its own nationality from him must be notified
to the Government concerned within six months.”14

As this convention is to be operative only among the homo-
geneous member States of the Arab League, unlike the other multi-

13. League of Arab States Treaty Series., pp. 92-93.
14, Ibid., p. 93.
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lateral conventions on nationality it imposes a rather new kind of
duty on the contracting partics. Thus this article lays down that
cach of the member States of the Arab League must keep the other
State or States directly concerned informed of the cases of con-
ferment or divestiture of its nationaliby, This provision too will
prevent the occurronce of the phenomenon of dual nationality
among the Arab nationals.

Articles 10 to 13 of the Nationality Agreement of the Arab
League contain what arc known as the non-substantive or final
provisions relating to miscellaneous matters. Article 10  deals
with ratification of the convention by the member States. The
instrument of ratification must be deposited with the Seeretariat-
Gencral of the Arab League. The Seceretariat is expected to draw
up a protocol of the deposit of the instruments of ratification by
the contracting States and to notify the same to the other States
who are partics to this convention. Article 11 relates to the
convention’s entry into force. Under this article, the Nationality
Agreement ‘‘shall come into force two months from the date of
the deposit by three States of their instruments of ratification
and shall apply with regard to cach of the other States two
months from the date of the deposit of their respective instruments
of ratification or accession thereto.”  Article 12 lays down the
procedure for accession by the other member States of the Arab
League who have not signed the agreement. Article 13 pres-
cribes the mode of renunciation to be followed by a contracting
party if it wishes to withdraw from the obligations of the conven-
tion. Such withdrawal becomes ctfective only after six months
from the date of notice to that effeet.?d

To sum up, recognising the view that dual nationality is a
constant source of friction between States, the Nationality Agree-
ment drawn up under the auspices of the League of Arab States,
seeks to ecliminate or to reduce plural nationality. Since
the problems arising from the phenomena of multiple nationality
are due to the co-existence of the priuciples of jus soli and jus
sanguiwis in nationality and citizenship laws of the States in the
world, this convention is intended to solve the confliets likely to
arise from such a situation at various levels. This agreement incor-

15. League of Arab Stules Treaty Serics., pp. 93-04.
Khalil : Op. cit., Vol. II, pp. 127-129.
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potates not only most of the well-recognised principles relating to
nationality laws but also certain other new principles which are
not normally found in the other multilateral conventions on the
same subject.

THE INTER-AMERICAN COUNCIL OF JURISTS OF THE
ORGANIZATION OF AMERICAN STATES

Within the framework of the Organization of American
Btates, the Inter-American Juridical Committee prepared in
1952, in compliance with a Resolution adopted by the Inter-
American Council of Jurists, a Report and a Draft Convention on
the Nationality and Status of Stateless Persons.® Article 4 of
the Convention deals with the solution of conflicts arising from
multiple nationality. Following closely Articles 9 to 11 of the
Convention of Havana of February 20, 1928 (commonly known
as the DBustamante Code), Article 4 incorporates the test of
domicile, and in its absence the principles accepted by the law of
the trial court, as criteria for the attribution of cffective nationality
to plural nationals residing in third States.l?

Article 5 of the Draft Convention on the Nationality and
Status of Stateless Persons 1952, gives expression to the view that
renunciation of the nationality of origin should be a nccessary

16. The Intor-American Council of Jurists of the Organization of American

States is regarded as the counterpart of the International Law Commission
of the United Nations. The Charter of the Organization of the American
States describes it as one of the three *‘organs” of the Council of the Organiza-
tion, upon which all tho 21 member States are represented. As set out
in Article 67 of the Charter, it functions as an advisory Lody on juridical
matters, and it seeks to promote the development and codification of
public and private international law. Morcover, it has as its objective
the investigation of the possibility of attaining uniformity in the municipal
laws of the American States to the extent that it may appear desirable.
Report of the Executive Sceretary, Third Meeting of the Inter-American
Council of Jurists, Mexico, January 17-February 4, 1956, p- 1.

Within the framework of the Organization of American States, there
is a smaller body of technical experts known as the Inter-American Juridical
Committee. Formed in 1942, it has now become the Permanent Committce
of the Council of Jurists. The Council of Jurists entrusts legal problems
to the Committee for study and report. The recommendations of the
Committee are subject to the decisions of the Council of Jurists, which
decisions are in turn subject to the final approval of a conference or a
meeting of consultation.

Fenwiek, C. G.: Note on the Sccond Meeting of the Tuter-American
Council of Jurists, 47, A.J.LL., 1953, pp. 292-296 and 698-701,

17. 1t may be observed that the Conference on Private International Law
held at the Hague in 1928 adopted the same principle that within third
States the nationality of the State in which the individual had his habitual
residence should be considered as his effective nationality.

Wois: Nationality and Statelessness in International Law, p. 188.
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requirement for naturalization. It may be added that the Con-
vention on Nationality adopted at Montevideo in 1933, which is
in force between Chile, Ecuador, Honduras, Mexico and Panama
provides in Article 1 as follows: “Naturalization of an indi-
vidual before the competent authoritics of any of the signatory
States carries with it the loss of the nationality of origin.”18 As
regards the effective nationality of naturalized persons who return
to their country of origin, the Convention on the Status of Natura-
lized Citizens signed at Rio de Janeiro in 1906, which has been in
force between Argentina, Chile, Colombia, Costa Rica, Ecuador,
Salvador, Honduras, Nicaragua, Panama and the United States
of America provides in Article 1 that naturalized persons who take
up residence in their native country without the intention of return-
ing to the country in which they have been naturalized shall be
decmed to have renounced the nationality acquired by naturaliza-
tion. According to Article 2, if the naturalized person has resided
in his country of origin for a period exceeding two years, the
intention not to return to the adopted country is to be presumed.
However, this presumption may be rebutted by evidence to the
contrary.1®

According to Article 11 of the Draft Convention 1952, the
desire on the part of the individual to acquire a new nationality
in addition to his original nationality must be unequivocal, and that
tacit naturalizations are not to be recognised?0. Article 15
gives expression to the view that nationality must not be imposed
and that “the transfer of territories does not imply the acquisiton,
cither individually or collectively, of the annexing State’s
nationality.”2!

THE UNITED NATIONS COMMISSION
ON THE STATUS OF WOMEN
The subject of nationality of married women has been
under consideration of the United Nations Commission on the
Status of Women since its first Session in 1947. Since that time,
it has remained a standing item on the agenda of the Commission,

18. Hudson: International Legislation, Vol. V1, p. 593.
Weis : Nationality and Statelessness in International Law, p. 134,
19. Weis : Ibid., pp. 187-188.
20. Weis : Ibid., p. 113.
21. Weis : Ibid,, p. 155.
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and of the Economic and Social Council of the United Nations.
Protection of women's rights in the political, civil, cconomie, social,
and edncational ficlds falls within the competence of this Commi-
ssion. It makes recommendations on urgent problems requiring
immediate action. Among the problems the Commisgion has dis-
cussed are: political rights of women, nationality of married
women, their status in private and public law, equal pay for equal
work, educational opportunities, and participation of women in
the work of the United Nations.

At its 1950 Session, the Commission recommended the
preparation of an international convention embodying the well-
recognised principle of sex equality i.e., the principle that men and
women must have equal rights in all respects. In the view of this
Commission there should be no distinction whatsoever based on the
sex of an individual in the matter of nationality both in legisla-
tion and in practice; and that neither marriage nor its dissolution
should affect the nationality of either spouse. It drew up a
draft convention on the nationality of married women. On
the recommendation of the Commission, the Economic and Social
Council adopted a resolution on July 23, 1953 requesting the
Secretary-General of the United Nations to circulate to the member
States for their comments, the text of the Draft Convention on
the Nationality of Married Persons. 22

Under Article 1 of the Draft Convention cach contracting
State agrees that it will make no distinction based on sex either
in its legislation or in its practice in respect of nationality. Accord-
ing to Article 2 cach contracting State agrees that neither the
celebration nor the dissolution of a marriage between one of its
nationals and an alien shall affect the nationality of the spouse
who is its national. Under Article 3 ecach contracting State
agrees that it will, whenever possible, grant to an alien spouse of
one of its nationals the right to acquire its nationality at his or her
request. Article 4 lays down that neither the voluntary acquisi-
tion of the nationality of another State nor the renunciation of its
nationality by one of its nationals will affect the retontion of its

B e — e

22, Everyman's United Nations, 4th ed., 1953, pp- 241-242,
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nationality by the spouse of such a national.?3

The comments made by the governments on the Draft
Convention convinced the Commission that it had gone too far in
anticipating that a general agreement could be attained on the
principle of equality of sexes in respect of nationality. As the term
“persons” indicates, the intention was to cover both women and
men, and to establish complete equality between them. This
meant, first of all, that not only the women should have the right
of acquiring the husbands’s nationality, but also the husband could
acquire the wife’'s nationality. Several governments expressed
their opposition to the implementation of the principle because it
was feared that it would have to give the same facilitics for the
acquisition of their respective nationalities to alien men marrying
their nationals as are accorded to alien women marrying their
nationals. The Commission, in the light of the comments of the
governments, prepared a revised text of the draft convention
entitled the ¢“Draft Convention on the Nationality of Married
Women.” The purpose of the new draft, which served as the
basis of the subsequently adopted convention, was to ensure that
the nationality of the woman must be independent of the nationa-
lity of her husband.

During the discussions of the Draft Convention on the
Nationality of Married Women by the Social, Humanitarian and
Cultural Committee of the General Assembly (November 16-21,
1955) while some representatives expressed the view that the draft
convention did not embody the principle of absolute equality of the

23. Annual Review of the United Nations Affairs, 1953, pp. 41-42. Yearbook
of the United Nations, 1054, p. 249,
It may be noted that the Montevideo Convention on the N ationality
of Women, signed on December 26, 1933 has been the first to proclaim in
its Article 1 the prineiple of equality of sexes as regords nationality.
Article 1 provides: “There shall be no distinetion based on sex as regards
nationality in their legislation or in their practice.” Implementing this
principle, the Montevideo Convention on Nationality of the sume date has
declared that marriage or its dissolution will not affect the nationality of
the husband or wife, and that the naturalization or loss of nationality by
the husband will not affect any member of bis family. Article 5 reads as
follows: “Naturalization confers nationality solely on the naturalized
individual and the loss of nationality whatever shall be the form in which
it takes place, offects only the person who has suffered the loss™,  Accord-
ing to Article 6, “Neither matrimony nor its dissolution aflfeets the
nationality of the husband or wife or of their children.”” Nationality of
Marriecd Women (Report snbmitted by the Seerctary-General, New York,
1950, U.N. Doex,, E/CN.G/126/REV. 1. E/CN.6/129/REV. 1 (29 Nov.,
1950), p. 24.
Bar-Yaacov: Dual Nationality, p. 189-footnote.
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gexes as regards nationality, some others stated that the draft con-
vention gave predominance to the principle of equality of husband
and wife at the expense of the more important principle of the

unity of the family.

The General Assembly of the United Nations adopted the
Convention on the Nationality of Married Women on January 29,
1957.25 The Convention contains three substantive provisions

which provide as follows:

Article 1: “Each Contracting State agrees that neither the
celebration nor the dissolution of a marriage between one of its
nationals and an alien, nor the change of nationality by the
husband during marriage, shall auntomatically affect the nationality

of the wife.”

Article 2: “BEach Contracting State agrees that neither the
voluntary acquisition of the nationality of another State nor the
renunciation of its nationality by one of its nationals shall prevent
the retention of its nationality by the wife of such national.”

Article 8: ‘(1) Each Contracting State agrees that the alien wife
of one of its nationals may, at her request, acquire the nationality of
her husband through speecially privileged naturalisation proc.edu-res;
the grant of such nationality may be subject to such limxt-atxorTS
as may be imposed in the interests of national security or public

policy.
«(2) Each Contracting State agrees that this Convention
shall not be construed as affecting any legislation or judicial

i i i i i s may, at her
practice by which the alien wife of one of its nationals may, ¢

> 2
request, acquire her husband’s nationality as a matter of right.

Article 4 of the Draft Convention deals with States eligible
to sign and ratify. Article 5 deals with accession. Ar?le]e 6
deals with the topic of entry into force. Article 7 deals with re-
servations. It may be noted that according to this article, at the
time of signature, ratification or accession, any State may -make
reservations to any article other than Articles 1 and 2. Article 8
deals with denuneciation of the Convention. Article 9 concerns

54. Bar—Yaacov : Dual Nationality, p._ 191. i
25, XI, International Organization, 1957, pp- 320-322.
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with settlement of disputes
that any such dispute not settled by negotiation shall
of any one of the parties
national Court of Justice.
the Secretary-General of the
respect to the Convention,

deposit of the text of the ¢
Nationg.26

under the Convention. It provides

at the request
to the dispute be referred to the Inter-

Article 10 deals with notification by
United Nations of actjon taken with
while Article 11 provides for the
onvention in the archives of the United

THE INTERNATIONAL LAW COMMISSION OF
THE UNITED NATIONS

In 1949, the Secretary-General of the United N
the attention of the International Law Commission to the fact that
the problem of dual nationality could not find a satisfactory
solution, and that the Hague Codification Conference of 1930
touched “only the fringe of the problem.” The International Law
Commission at its first Session in 1949 included “nationality includ-
ing statelessness” in the list of topies of international law pro-
visionally selected for codification. During its third Session in
1951, the International Law Commission wag notified of Resolution
319 B-ITI(XT), adopted by the Economic and Social Council of

26. X1, International Organization, 1957, pp- 320-322,
Yearbook of the United Nations, 1955, p. 192,

The Commission on the Status  of Women expressed its satisfaction
that the General Assembly had at its eleventh Session in January 1957,
adopted and opened for signature the Convention on the Nationality of
Married Women. On the Commission’s recommendation, the Economic
and Social Counci] urged the Members of the United Nations to sign and
ratify or accede to this Convention. It further recommmended that the
Members of the Specialized Agencies and Partics to the Statute of the
International Court of Justice also to become partics to this Convention.
Yearbook of the United Nations, 1957, p. 226.

The Convention on the Nationality of Married Women entered into
force between the ratifying States on August 11, 1958,

Yearbook of the United Nations, 1958, p- 220,

This Convention is in foree among the following 30 States: Albania,
Bulgaria, Byelorussia, Canada, Ceylon, Chile, Nationalist China, Colombia,
Cuba, Czechoslovakia, Denmark, Dominican Republie, Ecuador, Federa.
tion of Malaya, Guatemala, Hungary, India, Irelond, Tsrael, Noew Zealand,
Norway, Pakistan, Poland, Portugal, Sweden, Ukrainian Soviet Socialist
Republic, Union of Soviet  Soecialist Republies, United Kingdom,
Uruguay, and Yugoslavia,

Bar-Yaacov : Dual Nationality, p. 192-footnote,

At its 1958 and 1959 Sessions, the Members of the Commission on the
Status of Women noted that there was general progress in the direction of
equal nationality rights for men and womern. Morcover, several Mem-
bers observed that legislation in_their countries relating to nationality
of married women was already in agreement with the prineciples laid

down in the Convention on the Nationality of Married Wornen.
Yearbooks of the United Nations, 1957, p- 226; 1958, p. 220; and
1959, p. 205,

ations drew
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the United Nations on August 11, 1950 in which th(? Commi.ssiorll
had been requestell to prepare one or more draft mtcrnat}ona'
conventions for the eclimination of statelessness. : 1-\c=.cor(1111gl)
M. O. Hudson was appointed Special Rapporteur to initiate \\{ork
on the subject of nationality including stato,.lcssness. Hud 301’1,
submitted a ““Report on Nationality including S.t-a-telessness

to the Commission at its fourth Session.??” In his r(".port, .he
deals with the subject of nationality in a general way mcludm.g
problems of nationality of married persons and SF{ItCIOS,S.Ilc.SS. I-{ls
report on ‘“Nationality inGeneral” covers thcfolloT\'mg topies: A(.BtIOI;
taken by the Hague Conference for the Codification of In.torna,tlona
Law; t};c Inter-American conventions and other intorna-.t,lon.al a'-gree-
ments relating to nationality; the concept of nationality 1r'1 inter-
national law; the relationship between municipal law and interna-
tional law in the field of nationality; the powerof a Sti.l-t() t(? confer
its nationality and the duty of a State to confer its.natlonahty; the
power of a State to withhold or cancel its nationality and the duty
of a State to withhold or cancel its nationality; and lastly, the
problem of multiple nationality.

In addition to the survey of the subject of nationality., his
report includes two working papers,. The first of them .con;alllns :
Draft Convention on Nationality of Married Persons, which 0. 0.\\
very closely the terms proposed by the United Nationsl Commlssu.)n
on ;hc Sta.ttus of Women and approved by the Economic an.d Social
Counecil. The second working paper deals with the sub]cc.t oit:
statelessness; such as, past international action for the reduction o
statelessness; statelessness “‘de facto” and ““‘de jure”;.c;ausos .of
statelessness; analysis of the problem and the possibilities of 1‘(Zs8
solution including the ways of achieving reduction of statelessness.
The International Law Commission took the view that a draft
convention on elimination of statelessness and one or more dralft
conventions on the reduction of future statelessness should be
prepared for consideration at its next session.2?

As observed above, Hudson’s general survey of the Sll})}oct ;)f
nationality covers also the problem of multiple nationality. In

27. U.N Doo— -\/(‘\_' 4/50., YonrbTOk of the International Law Commission,
27. .N. ., A[CN.

54 ). 3-24, ' ol
28 [LS){;_’,D\;?L {7("N1.)1;Jlﬁl, Yearhook of the International Law Commission,
T 1952, Vol. 11, pp. 13-24, 3
20. 47, AJIL., 1953, Supplement, p. 24.
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his view conflicts of nationality laws may result in a person ha ving
no nationality at all {i.c., statelessness),or more than one nationality
(ie., double or multiple nationality). Following the tmditiom{l
view, he states that multiple nationality may occur at birth, or
subsequent to birth. Dual nationality arises subsequent to birth
if a new nationality is conferred on a person by naturalization or
in consequence of transfer of territory without his losing his former
nationality. Since, according to the law of many States, the former
nationality is not automatically withdrawn by voluntary naturali-
sation in another country, this is probably the most frequent cause
of double nationality. As regards the difficulties occasioned to
persons under the obligations of the conflicts of allegiance, he states
as follows: “A person Possessing more than one nationality may be
considered liable for military service by any of the States whose
nationality he possesses; he may be recalled by the State of his

former nationality in time of war, although he has severed all links
with that country, etc.”

As regards the State practice concerning the elimination of
multiple nationality, Hudson says as follows: “A number of
bilateral treaties have been concluded in order to avoid double
nationality or to define the duties of the individuals in relation to
each of theStates whose nationality he possesses.

The Inter-American Convention signed at Rio de Janeiro
on 13th August has laid down rules for the avoidance of double
nationality of naturalized persons who return to the country of
their original nationality. Persons shall be considered as having
resumed their original nationality and as having renounced the
nationality acquired by naturalization if they have taken up resi-
dence in their native country without the intention of returning
to the country in which they were naturalized ; the intention not to
return shall be presumed after two years’ residence in the native
country.

The Peace Treaties concluded after the First World War
contain provisions to the effect that the defeated States undertook
to recognize any acquisition of a new nationality under the laws
of the Allied and Associated Powers by their nationals and ‘to
regard such persons as having in consequence of the acquisition
of such new nationality, in all respects severed their allegiance to

- N
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their country of origin.” (Cf., e.g., Article 278 of the Treaty of
Versailles.)”’

Confirming the widely held view that the Hague Codification
Conference of 1930 had failed, after heated debates, to reach any
comprehensive agreement regarding the means by which the pro-
blem of dual nationality could be solved, Hudson states as follows:
“The Hague Codification Conference found itself unable to climinate
multiple nationality; it tried, however, to reduce the cases of
multiple nationality and to mitigate some of its adverse consequences.
In its Final Act the Conference appealed to States to reduce,
as far as possible, cases of dual nationality, and to the League
of Nations to consider steps for the settlement of conflicts which
arise from double or multiple nationality.”?

In accordance with the decision taken by the International
Law Commission at its fourth Session, the new Special Rap-
porteur (Mr. Robert Cgrdova) presented a Report containing
two draft conventions accompanied by commentaries : one
on the elimination of future statelessness, and the other on the
reduction of future statelessness. The Commission decided to
discuss and to consider the adoption of both the draft conventions
submitted by the Special Rapporteur. By adopting the titles viz.,
“Draft Convention on the Elimination of Future Statelessness”, and
“Draft Convention on the Reduction of Future Statelessness”,
the Commission desired to draw attention to the fact that these
draft conventions were not intended to have retroactive effect,
and that they were not concerned with the problem of the elimina-
tion or reduction of existing statelessness.??

At its fifth Session in 1953, the International Law Commission
recommended that the Draft Convention on the Elimination of
Future Statelessness as well as the Draft Convention on the Reduc-
tion of Future Statelessness should be transmitted to governments
for their comments.

Up to its sixth Session, the Commission has discussed the
subjects of statelessness and the nationality of married women.
As the solution of these problems is dependent on the adoption

28, U.N. Doe., A[CN.[4/50, 21 Feb., 1952, pp. 11-12.
Yearbook of the International Law Commission, 1952, Vol. 11, pp. 11-12,
20. 48, AJ.LL., 1954, supplement, p. 46,
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of uniform principles for acquisition of nationality, the Secretariat
of the United Nations submitted for the consideration of the
Commission A Survey of the Problem of Multiple Nationality.
Chapter VI of the Survey contains two sets of alternative recommend-
ations for the elimination of dualnationality arisingat birth. Realizing
the possibility that a majority of States may not be inclined to
adopt exclusively the principles of either jus soli or jus sanguinis
a8 the basis of their nationality laws, the Survey urges that at
least an effort should be made in this regard. It recommends
that if jus sanguinis is adopted, an individual born in a country
of which he is not a national jure sanguinis and residing there
for a specified period, must have the right to opt for the nationality
of the State of birth upon attaining his majority. Sueh an
option is to entail the loss of his former nationality.

According to the proposal a child, who normally follows his
father’s nationality, is to be permitted upon becoming of full age
to choose the nationality of his mother, if he has resided for a
specified period in the country concerned. - If he was born in the
country of which his mother was a national, he would acquire at
birth the nationality of his mother, while at the same time he would
have the right to opt for the nationality of his father soon after
attaining his majority, provided that the necessary residence
requirements therefor werc complied with by him.

In order to avoid statelessness, the prineiple of jus solz is to be
applied in the cases of foundlings, children of stateless persons, and
individuals whose nationality cannot be ascertained. And Jus soli
s to apply to children born beyond the second generation of
persons born and continuously maintaining a habitual residence
In a State of which they are not nationals.

The alternative method proposed seeks to avoid the acquisi-
tion of dual nationality at birth by adopting, subject to very few
exceptions, the principle of jus soli. It is envisaged that a child
born in a country of which his parents are not nationals may at
birth acquire the nationality of the father by registration.
Provision is also made for the renunciation, subject to residence
requirement, of the nationality obtained jure soli in favour of the
nationality of the parents, or the nationality of either of them.
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The Universal Declaration of Human Rights approved by
the General Assembly of the United Nations on December 10, 1948,
provides in Article 15 as follows: (1) Everyone has the right t.O
a nationality.” “(2) No one shall be arbitrarily deprived of his
nationality ‘nor denicd the right to change his nationality.”
Although vthe Declaration is not legally binding, the principle of
the individual’s “right to change his nationality,” incorporated
in paragraph (2) of Article 15 deserves to be noted. It m'ust be
admitted that this provision does not seek to abolish the right of
States to refuse to grant release to an individual from its citizen-
ship altogether. Under certain circumstances dictated by compell-
ing reasons of its public poliey or other form of vital interests, th.e
State has the inherent right to turn down the request of an illd.l-
vidual to be released from the tie of its nationality. However, 1.13
must not arbitrarily refuse its nationals the right to change their
nationality. It may be observed that the Survey of the Prob.lcm
of Multiple Nationality prepared by the Sccretariat of the U.m’fcd
Nations leans in favour of the unqualified right of oxpatrlatl.on
of the individual. Chapter IV of the Survey, for instance, conltams
suggestions to the effect that naturalization should au’comatlcaII.y
entail the loss of the prior nationality. It is proposed that natur.ah-
gation of the parents must automatically result in the naturaliza-
tion also of their minor children living with them in the country.
of adoption. TFurther, it secks to grant such children the right of
option for their nationality of origin upon attaining the age. (.)f
majority, provided that they have lived in the country of ?Tlgm'
for a period of at least one year “before they reach that age.” If
they thus acquire the nationality of the country of origin, they
mu;t, automatically lose the other nationality concerned i.c., the
nationality which they have acquired derivatively.3?

In his Report on Multiple Nationality, Mr. R. Cérdova, the
Special Rapporteur of the International Law Commission, d(laals
mainly with the elimination of present and future .multl'plc_
nationality. The report contains several bases of discussion
relating to multiple nationality. As regards the abolition of
present multiple nationality, Basis (2) provides as follows: “If
by application of the nationality laws of the Parties, a person havs

0. ar-Yaacov: Vg_al Nationality, pp. 172-173. ;
2 ?“{vlﬁig"f 1\/0&1,4/153, April 22, 1954, Yearbook of the Intcrnational
Law Cornmission, 1954, Vol. 1L, p. 49.




100

two or more nationalities, such person shall be deprived of all but
the effective nationality that he possesses, as hereinafter defined,
and his allegiance to all other States shall be deemed to have been
severed.” According to Basis (3), the effective nationality of
a sujet mixte must be determined by reference to his habitual
residence in the territory of one of the States of which he is a
national. If he resides in a State of which he is not a national,
his “previous and habitual residence” in one of the States of which
he is a national must determine his effective nationality. Further,
in cases where the criteria of residence ‘‘do not apply”, other
factors “showing a closer link de facto to one of the States”,
such as, military service; exercise of civil and political rights or of
political office; language; previous request for diplomatic protec-
tion from such State; and ownership of immovable property are
to be taken into consideration in order to determine the overriding
nationality of the de cujus. Basis (4) provides for the right of the
individual to opt, on reaching the age of eighteen, for one of the
nationalities of which he was deprived by the application of the
rule contained in Basis (2). If he exercises the option, he will be
deprived of the nationality acquired by virtue of the above rules.
If he fails to exercise the right of option, he shall be deemed to
be in possession of the nationality of one of the States concerned in
accordance with the principle of effective nationality. 3!

It may be observed that although the Special Rapporteur
is inclined to the principle of effective nationality for purposes of
determining the nationality of the dual national, at the same time
he is in favour of granting the individual the right of option. Such
a right which has the effect of abolishing the “effective nationality”’
itself in favour of another nationality, which the individual on
attaining full age may prefer for ‘“‘personal reasons” may bring
about the possibility of evasion of obligations of military service
and other important duties incidental to the possession of the eiti-
zenship of the State of his habitual residence. Thus, the grant
of the right of option to a dual national under these circumstances
may produce a result contrary to the one envisaged in the applica-
tion of the principle of effective nationality.32

31. Bar-Yaacov: Dnal Natiénality, PP- 89-96.

Yearbook of the International Law Commission, 1954, Vol, II,” 49-5
32, Bar-Yaacov: Ibid., pp. 90-91. ¥R ki ¥
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As regards the question of the elimination of future plural
nationality, the Special Rapporteur suggests in Basis (1) as
follows: ““The Partics shall abstain from conferring their nationality
upon persons not born in their territory who would otherwise have
multiple nationality.” As regards the effect of naturalization,
Basis (4) requires that “Naturalization shall result in the loss of
the previous nationality, if any, of the person who is naturalized.”
According to Basis 3 (2), “The change or acquisition of the nationa-
lity of a spouse or of a parent shall not entail the acquisition of
nationality by the other spouse or by the children unless they lose
their previous nationality or nationalities, if any.” Basis (8) pro-
vides as follows: “On reaching the age of eighteen, a person shall have
the right of option for one of the nationalities that he would have
acquired had the present Convention not been applied, provided
he loses the nationality acquired by its application.” If he
exercises the right of option the individual will lose the nationality
acquired by virtue of the above rules.3

13

It may be observed that the proposals for the elimination
of future plural nationality give expression to the principle of jus
soli. However, it does not contain the automatic guarantee that
the individual will be in possession of the nationality of the country
with which he may have ‘“‘a closer link de facto.” In this regard
Bak-Yaacov observes as follows: “The solution of the
problem of dual nationality should be sought by establishing
a clear notion of nationality involving one basic theoretical pro-
position, such as that contained in the principle of effective
nationality. The next task would then be to see what technical
rule for conferring nationality would best convey the notion, with-
out confining its application only to a particular period of the
life of the individual.”$4

33. Yearbook of the International Law Commission, 1954, Vol. 11, pp. 46-47.
34. Bar-Yaacov : Op.cit, p. 91
It may be noted that at its 252nd meeting, the International Law
Commission held a general discussion on the subject of multiple nationality
on which the Special Rapporteur (Mr. Roberto Cordova) had already submitt-
ed aReport (i.0., U.N. Doc., A/CN.4/83 referred toabove), and theSecretariat
a Memorandum (i.e., U.N. Doc., A|CN.4/84, referred to above). Different
views were expressed on this problem and on the desirability of dealing
with if. Several Members of the Commission took the view that the
Commission should content itself with the work done by it so far on the
subject of nationality. The Commission decided to defer any further
consideration of the topic of multiple nationality and other questions
relating to the subject of nationality.
49, AJ.I.L. 1955, Supplement, p. 16.
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Tar DrarTt CONVENTION ON THE ELIMINATION OF FUTURE
STATELESSNESS AND THE DRAFT CONVENTION ON THE
REDUCTION OF TFUTURE STATELESSNESS

Essential Features

The preambles of both the Draft Conventions reaffirm the
fact that the Universal Declaration of Human Rights, and the
relevant resolutions of the Economic and Social Council of the
Unitedd Nations have recognised the rule that every individual
must have the “right to a nationality.”

The Conventions have provided in Article 1 that a person
who will otherwise be stateless shall acquire at birth the nationality
of the State in whose territory he is Lorn. According to this
article a stateless person must be granted the citizenship of the
State of birth on the basis of the principle of jus soli. Paragraphs
(2) and (3) of Article 1 of the Draft Convention on the Reduction
of Future Statelessness seek to prevent the occurrence of the
problem of multiple nationality. Thus, paragraph (2) provides:
“The national law of the Party may make preservation of such
nationality dependent on the person being normally resident in
its territory until the age of eighteen years and on the condition
that on attaining that age he does not opt for and acquire another
nationality.” Paragraph (3) lays down: “If, in consetuence of
the operation of paragraph (2), a person on attainng the age of
eighteen years would become stateless, he shall acquire the
nationality of one of his pareuts, if such parent has the nationality
of one of the Parties. Such Party may make the acquisition of
its nationality dependent on the person having been normally
resident in its territory. The nationality of the father shall prevail
over that of the another.” Under paragraph (3) he is permitted to
acquire only one nationality.

Both these Draft Conventions provide in Article 2 that “a
foundling, so long as his place of birth is unknown, shall be presumed
to have been born in the territory of the Party in which he is
found.” Article 3 of the conventions lays down the rule that
birth on a vessel (i.c., ship) shall be deemed as birth within
the territory of the State whose flag the vessel flies; and similarly,
birth on an aircraft shall be considered as birth within the
territory of the State where the aireraft has bLeen registered. The
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provisions of Article 3 are very important for purposes of extending
the right of diplomatic protection to the individual. 4 Article of the
Conventions, which provides that “in certain cases the nationality
the father shall prevail over that of the mother™ is intended to avoid
the possibility of the phenomenon of plural nationality. Article 5
of both the Draft Conventions provides for the prevention of the
loss of nationality as well as the avoidance of possession of more
than one nationality by a person. It provides as follows: “If the
law of a Party entails loss of nationality as a consequence of any
change in the personal status of a person such as marriage, termina-
tion of marriage, legitimation, recognition, or adoption, such loss shall
be conditional upon acquisition of another nationality.” Paragraph
(2) of Article 7 of the Conventions prescribes, “A person who seeks
naturalization in a foreign country or who obtains an expatriation
permit for that purpose shall not lose his nationality unless he
acquires the nationality of that foreign country.”

As naturalization also gives rise to plural nationality, this
article, in order to avoid the possibility of plural nationality,
provides that he shall lose his previous nationality on acquiring
the new nationality through naturalization. Further, paragraph
(8) of Article 7 of the Draft Convention on the Reduction of
Future Statelessness provides in part in these terms: “A
naturalized person may lose his nationality on account of residence
in his country of origin for the period specified by the law of the
Party which granted the naturalization.”

Paragraph (2) of Article 10 of both the Conventions seeks
to avoid the occurrence of multiple nationality in cases of transfer
of territory from one State to another State, or creation of a new
State on the territory or territories previously belonging to another
State or States. It provides that the State concerned “shall confer
its nationality upon the inhabitants of such territory unless they
retain their former nationality by option or otherwise or have or
acquire another nationality.” In other words, the new nationality
will be conforred only if they do not possess any other
nationality.

The remaining articles (i.e., Articles 11 to 18) are general and
final provisions and they relate to signature, ratification and
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accession, reservation, entry into force, denunciation, registra-
tion, ete.38

PRESENT STATELESSNESS

During the fifth Session, the International Law Commission
requested the Special Rapporteur (Mr. R. Cérdova), to study the
problem of present statelessness, and to prepare a report on the

subject for the consideration of the Commission at its sixth
Session.

The relevant Report entitled ‘“Third Report on the Elimination
or Reduction of Statelessness” (U.N. Doc., A/CN.4/81), contains
four draft multilateral conventions, namely, a Protocol for the
Elimination of Present Statelessness attached to the Draft Conven-
tion on the Elimination of Future Statelessness; a Protocol for
the Reduction of Present Statelessness attached to the Draft Con-
vention on the Reduction of Future Statelessness; an Alternative
Convention on the Elimination of Present Statelessness and an
Alternative Convention on the Reduction of Present Statelessness.
In formulating its porposals relating to present statelessness, the
Commission considered that present statelessness could only be
reduced if stateless persons acquired a nationality which should
normally be that of the country of residence®® As the acquisi-
tion of nationality is in all countries governed by certain statutory
provisions, the Commission was of the opinion that for the purpose
of improving the condition of statelessness, it would be desirable
that the stateless person should be granted the special status of
“protected person’ in his country of residence during the period
preceding the acquisition of a nationality. Stateless persons

35. It may be observed that the most common observation made by govern-
ments was that some of the provisions of the Draft Conventions eonflicted
with their laws. The Commission took the view that if the governments
adopted the principle of the elimination, or at least the reduction, of state-
lessness in the future, they should think of introducing the necessary
amendments in their municipal laws. Further, several governments in
their comments stated that they were in favour of only the Draft Conven-
tion on the Reduction of Future Statelessness, some States were not in
favour of either convention, and some other States stated that they had no
objection to the principles underlying both the conventions. The Inter-
national Law Commission took the view that it should, in the light of the
comments, submit both the draft conventions to the General Assembly
of the United Nations, which could consider the question whether pre-
ference should be given to the Draft Convention on the Elimination of
Future Statelessness, or to the Draft Convention on the Reduction of
Future Statelessness.
49, A.J.IL., 1955, Supplement, pp. 3-4.

36. 49, AJ.LL., 1955, Supplement, p. 13.
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possessing this status would be permitted to enjoy all civil rights
except political rights on par with the nationals, and would also be
entitled to the right of diplomatic protection of the government of
the country of residence. The protecting State, for its part, would
have the right to impose on such ‘“‘protected per:sxons” the same
obligations as it normally would impose on its nat‘lonals.r Further,
the Special Rapporteur proposed that de facto stateless persons
ghould be assimilated to de jure stateless | sl as regards .the
right to the status of ‘“protected persons” and tlu? right t.o na%urahza-v
tion, provided that they renounced the ineffective natlo‘nallt)r t¥1e)
possessed. This proposal was not accepted by the Commission.
In view of the immense difficulties of a non-legal characte.r .be-
setting the problem of present statelessness, the COHI}DISSIOH
considered that the proposals adopted, though word.ed in the
form of articles, should merely be regarded as sug.gestxons of th.e
Commission which the governments might take into account if
they wished to seek a solution for the problem of pre:se.nt statelcs's-
ness. The ‘“‘suggestions” adopted by the Commission contain
seven articles. According to Article VI “A person to whom the
status of ‘protected person’ is granted by a State shall not lose
the benefit of the said status unless:

(a) He acquires the nationality of that or of another State;

(b) Another State Party hereto grants him the status of
‘protected person’ in conformity with Asticle I;

(¢) He resides abroad for five years without the authorisa-
tion of the protecting State.”

Under Paragraph (1) of Article I, “A State in whose tcrrito'ry
a stateless person is resident shall, on his application, grant him
the legal status of ‘protected person’.”’%7

37. 49, AJ1L., 1955, Supploment, pp. 15-16.
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Draft Agreement on Dual or Multiple Nationality
presented by the Delegation of the United Arab Republic
at the Second Session of the Commiltee

CHAPTER I

DEFINITIONS

Article 1

(a) This Agreement shall be called the Asian-African Agree-
ment on Multiple Nationality.

(b) Majority age is 21 years (Gregorian Calendar).

(e) Marriage is the true marriage in accordance with the

matrimonial laws.

(d) “‘Active Nationality” is the nationality actually exercised
by the person and which circumstances show that he

prefers.

CHAPTER 1II

NATIONALITY OF WIVES

Article 2

If & woman who is a national of one of the contracting parties
marries a national of another contracting party, this marriage shall
have no effect on the nationality of the two. Nevertheless, each
of them may opt for the nationality of the other. If he or she
acquires such nationality, he or she loses his or her original
nationality on the date of marriage by the force of law. The
application for the new nationality should be filed to the compe-
tent authorities in the country concerned.




110

Article 3

At the termination of marriage each of the spouses has the
right to recover his or her nationality before marriage. He or she
files an application to this effect on condition that he or she should
live in the country of origin. In this case he or she loses his or
her nationality acquired after marriage by the force of law.

CHAPTER III
CHANGE OF NATIONALITY THROUGH NATURALISATION
Article 4

The application by a national of any of the contracting
countries for naturalisation as a national of any of the other
countries should not be accepted except with the approval of his

government. He loses his previous nationality on his acquisition
of the new nationality.

CHAPTER 1V
NATIONALITY OF MINORS
Article 5

A minor follows his father’s nationality. Nevertheless, he
has the right within one year from attaining the majority age to

restore original nationality if his father acquired another nationality
after his birth.

Article 6

Any person born to a national of any of the contracting States
in another State has the right to opt for the nationality of this
State within one year from the date of his attaining the majority
age on condition that the two countries should agree to this option.

In case of acquiring this nationality he should lose his former
nationality.

Article 7

In case of true adoption in accordance with the two laws of
the adopting and adopted persons, the minor shall follow the
nationality of the person who adopted him.
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CHAPTER V
TIME RULES

Article 8

Any one having more than one nationality of the contracting
parties ghall opt for one of them within two years from the date
of the acceptance of this Agreement. If the two years passed without
his taking the option, he should be considered to have opted for
the more recent nationality.

If he acquired more than onec nationality at the same time,
he would be considered to have chosen his father’s nationality
on jus sanguinis. If the father was unknown or was of unknown
nationality, then he should be considered to have the nationality
which circumstances show that he prefers to any other,

When this Treaty comes into force, the minor may within
the year following the attainment of his majority age opt for
nationality. But before this, he shall be considered to have
opted the nationality chosen by his father. If the son is illegiti-
mate or if his father’s nationality is unknown or if his father dies
before his taking the option, he should be considered as having
chosen the nationality chosen by his mother. This nationality shall
also be approved, if he did not opt within the year referred to.

CHAPTER VI
GENERAL AND FINAL PROVISIONS

Article 9

Every decision taken by the government of any of the con-
tracting partics conferring its nationality to a national of any of
these countries should be communicated within six months to
the government concerned. The person should be considered
to have lost the first nationality from the moment he acquired
the new nationality,

Article 10

This Agreement shall be ratified as soon as possible by the
contracting countries in accordance with their constitutional
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aystems. The ratification instruments shall be deposited with . . .
which shall draw up a procg¢s-verbal concerning the ratification
instruments of each country and communicate it to the other
confracting parties.

This Agreement shall come into force two months after the
depositing of the ratification instruments of three countries
and shall apply to each of the other countries two months after
depositing its ratification instruments or its adhesion.

Article 11

Other African and Asian countries which have not signed
this Agreement may adhere to it upon a notification from them
to . . ., which shall inform the other signatory countries of such
adhesion.

Article 12

Every country which is bound by the provisions of this
Agreement may withdraw from it one year after its notification
of withdrawal to . . ., which shall send this notification to the
other countries bound by the Agreement.

Article 13

Any difference over the interpretation or implementation of
this Agreement shall be settled by negotiations between the
countries concerned.
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Draft Agreement on Dual or Multiple Nationality
presented by the Delegation of the United Arab Republic
at the Fourth Session of the Commillee

1 NATIONALITY OF WIVES

Article 1

If a woman who is & national of one of the contracting States
marries 8 national of another contracting State, or if a husband
acquires a nationality other than that he had at the date of
marriage, the wife’s nationality shall not be affected.

Nevertheless, the wife may notify the competent authorities
of the State whose nationality her husband holds, of her wish
to acquire that nationality—and if a period of one year passes
from the date of notification, without any objection from the
above-mentioned authorities, the wife shall acquire her husband’s
nationality and shall ipso facto lose the nationality she had at the
date of marriage.

Article 2

At the termination of marriage, the wife who had acquired
her husband’s nationality according to the preceding Article,
may recover the nationality she had at the time of marriage or at
the time when her husband acquired another nationality as the
case may be, if she notifies the competent authorities of the State
whose nationality she wishes to recover, of that wish and the
said authorities do not objeet within a year of the date of notifica-
tion provided she had taken permanent residence in that state
since the termination of marriage, unless these authorities exempt
her from that condition.

II NATIONALITY OF MINORS

Article 3

A minor follows his father’s nationality. Nevertheless, if after
the minor’s birth, his father acquires another nationality, the
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minor may recover the nationality his father had at the time of
birth if, within one year of attaining the age of majority, he notifies
the competent authorities of the State, whose nationality he
wishes to recover, of that wish. In this case he shall ipso facto
lose the other nationality.

Article 4

Every person born to a naticnal of one of the contracting
States in another State and had his permanent residence in it,
has the right to notify the competent authorities of both States of
his wish to acquire the nationality of the State of birth, within
one year of the date of his attaining the age of majority. If the
authorities of either of the States do not object within one year
of the date of notification, he shall acquire the nationality of the
State in which he was born and shall ipso facto lose his original
nationality. :

Article 5

In case of valid adoption, the adopted minor shall follow his
adopter’s nationality.

Article 6

For the purpose of this Agreement, the age of majority shall
be determined according to the law of the State whose nationality
is to be acquired.

III GENERAL AND TEMPORARY PROVISIONS

Article 7

Every person holding, at the date of enforcement of this
Agreement, more than one nationality, shall have the right to
choose one of them within two years of that date. If this period
elapses without choosing, he shall be considered to have chosen
his most recent nationality. If those nationalities were acquired
at the same time, he shall be considered to have chosen the nationa-
lity of the State in which he has his habitual place of residence.
He shall ipso fucto lose the other nationality.
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Article 8

If a national of any of the contracting States acquires the
nationality of another contracting State, the State whose nationa-
lity is acquired should notify the other of this acquirement within

gix months.

Article 9

All differences concerning the interpretation of this Agreement

shall be settled through diplomatic channels.
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Draft Agreement on Dual or Multiple Nationality
presented by the Delegation of the United Arab Republic
at the Fifth Session of the Commitlee

INTRODUCTION

The subject of Dual Nationality was referred to the Committee
by the Government of the Union of Burma. The Committee,
at its second Session discussed this subject on the basis of a ques-
tionnaire prepared by the Secretariat, and a Draft Agreement for
the elimination and reduction of dual nationality submitted by
the U.A.R. Delegation. The Committee had, then, directed
the Secretariat to prepare a report on the subject and to place
it, along with the said draft, for consideration of the Committee
at its third Session. The Committee, at its third Session had
decided to request the Governments of the participating countries
to communicate their views on the report prepared by the Secre-
tariat, and the draft presented by the U.A.R. Delegation, to the
Secretariat in written memoranda. The Governments of Burma,
Ceylon, Indonesia, and Iraq have submitted written memoranda
including their comments on the afore-said report and draft. At
the fourth Session the U.A.R. Delegation submitted a new draft
and the Committee has, then, decided to request the U.AR.
Delegation to prepare a revised draft on the subject in the light
of the comments received from the Governments of the participat-
ing countries. In pursuance of the said decision, the U.AR.
Delegation has prepared the following Draft containing the prinei-
ples regarding the elimination or reduection of dual nationality
as well as the question of treatment of dual nationals.

Since the problems of dual or multiple nationality are rather
rare in the participating countries, and since it is too difficult
to have an agreement on the principles which may be proposed
for solving these problems, the U.A.R. Delegation suggests that
the Committee would adopt some draft articles to be considered
as model rules, which may guide the participating countries either
in enacting provisions in their municipal laws, or in concluding
a multilateral convention or bilateral agreements,
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GENERAL PROVISIONS

Article 1

It is for each State to determine under its own law who are
its nationals. This law shall be recognised by other States in so
far as it is consistent with international conventions, international
custom, and the principles of law generally recognised with

regard to nationality.t

Article 2

Any question as to whether a person possesses the nationality
of a particular State shall be determined in accordance with the
law of that State.?

Article 3

For the purpose of this Agreement, the age of majority
shall be determined according to the law of the State whose

nationality is to be acquired.?

NATIONALITY OF WIVES

Article 4

If a woman who is a national of one of the contracting States
marries a national of another contracting State, or if a husband
acquires a nationality other than that he had at the date of
marriage, the wife’s nationality ghall not be affected.

Nevertheless if she, in both cases, acquires the nationality
of her husband in accordance with its law, she loses ipso facto

her former nationality.!

1. The text of this Article is in conformity with the existing rules of Inter-

national Law and with Article 1 of the Hague Convention, 1930.

L

Convention.

3. Iraqis of the opinion that the majority age should be in accordance v'nth'
the laws prevailing in the contracting States; while ].1_1dc_)11esgu isin fav our
of the view that the age of majority should be reconciled with the agg_(_)i
military service, and suggests that it should be the age of 18 years as it is8

g0 in most C()Ulltl'.l(‘*.

4. This Article is accepted by Irag, Japan, Burma, Ceylon, and the U.A.R,

The text of this Article is in conformity with Article 2 of the above mentioned
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NATIONALITY OF MINORS

Article 5

A minor follows his father’s nationality. If his father is
unknown or statcless he follows his mother’s nationality.®

Nevertheless, if a minor born to a national of one of the
contracting States in another contracting State, is deemed in
accordance with its own law to be its national, he has the right
to opt for one of these two nationalities within one year from the
date of attaining his majority age, on condition that the two
States agree to this option.” In this case he loses ipso fucto the
other nationality.

Article 6

In case of valid adoption, the adopted minor shall follow
his adopter’s nationality.’

OPTION
Article 7

Without prejudice to the liberty of a State to accord wider
rights to renounce its nationality, a person possessing two nationa-
lities acquired without any voluntary act on his part, may re-
nounce one of them with the authorization of the State whose
nationality he desires to surrender. The authorization may not
be refused in the case of a person who has his habitual and principal
residence abroad, if the conditions laid down in the law of the
State whose nationality he desires to surrender are satisfied.

ACTIVE NATIONALITY

Article 8

A person having two or more nationalities may be regarded
as a national by each of the States whose nationality he possesses.
Other States may recognise the nationality of the State in which
he is habitually and principally resident, or the nationality of
the State with which he appears in fact to be most closely
connected.

5. This Clause is generally accepted.

6. This Clause is suggested by Japan.

7. In the opinion of Japan and Iraq the approval of the two States is not
required.

8. 1t seems from the comments of the Governments that this Article is
generally accepted.
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DIPLOMATIC PROTECTION

Article 9

A State may not afford diplomatic protection to one of its
nationals against a State whose nationality such person also

possesses A3
MILITARY SERVICE

Article 10

A person possessing two Or more 1}atiollalit.ies.0f tlxe' con-
tracting States, who has his habitual and principal {’Cs.ldcll(}o
within the territory of one of these States with which 116‘3 is .m fact
most closely connected, shall be exempt from the obligations of
wilitary service in the other State or States.'

Article 11

Without prejudice to the provisions of Article 10, if a person
possesses the nationality of two or more States, and u1.1d.er th.e
law of any one of such States has the right, .on attaining his
majority age, to renounce or decline the nationality of that Sta.te,
he shall be exempt from military gervice in such State during

his minority.!!

formit.;v \;it,h the text of Article 4 of the

é. TheT teﬂ of this Article is in con
Ha, ention, 1930. . _ v
10 T}?iél:;e;x(ioig‘i:\l;;uformity with Article 1 of the Pr.otocol Rt».la(t;n;g tﬁ]?li}[llilu'llj\:!
y Olwiigatioxls in Certain Cases of Double Nationality attached to ) g
Convention, 1930. el T
11. The text of this Article is In conformity with t
Protocol Relating to Military Obligations 1n el
Nationality attached to the Hague Convention, 1930.

e text of Article 2 of the
Certain Cases of Double
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Memorandum of the Government of Burma

The practical importance of nationality lies in its being for
many purposes the legally significant tie between the individual
and the State: it is of great importance to an individual because
of its effect upon his status under the municipal law and because
of his international law rights which are derived primarily from
those of the State of which he is a national. Conversely, the tie
of nationality is recognised as a basis for jurisdiction over him and,
under the present international law, the problems usually arise
from the interpretation and application of complex nationality
laws of different countries and the practice which relates to
them,

The Burmese Government does not recognise dual nationa-
lity and is definite in her attitude towards the subject. Neverthe-
less, the subject was referred to the Committee by Burma because
it was thought that since this attitude is not universal, the possi-
bility of affording relief to the individual, whenever possible, should
be explored.

The Governments of the participating countries were
requested at the last session (3rd Session):—

(1) to exchange law in actual document form among the
member States,

(2) to send the Secretariat their views in writing in regard
to the Draft Articles proposed by the U.A.R. Delegation
and any other suggestions they wish to make indepen-

dently, and
(3) to study the report of the Secretariat.

Re (1): If not the actual laws, at least the sections of the
laws were referred to by the participating countries at the second
Session held in Cairo and, in reply to the questionnaire, all the
participating countries then gave generally information as to the
laws prevailing in their countries (or territories). Though this
request of the Committee may perhaps be a duplication of the
work already done, the Burmese Delegation will make available
“the law in document form™ at the forthcoming session,
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Re (2): Burma's views in regard  to  the Draft  Articles
proposed by the U.A.R. Delegation are as follows :—

(a) Articles 2 and 3: (Nationality of Wives)— Under

corresponding  Sections 10 and 11 of our Act, marriage plays

no part in the clection or renunciation of Union

citizenship
except that an alien wife

of a Union citizen is qualified to be
naturalised more expeditionsly than other aliens.
an alien wife married to o U

In the case of
hion citizen the continued residential
requirement to be qualified for naturalis

ation is 1 year; while,
in the case of other pe

rsons, it is 5 years (Vide Sections 11(1) and
7(1) (B) of our Act). Nor does the recovery of nationality, under

our Act, depends on the continuance or termination of marriage.

(b) Article 4: This Article conflicts w
of our Act under whicl the appro
has not been laid down

ith the provisions
val of the government of the alien
as one of the qualifving conditions for
the grant of certificate of uaturalisation (Vide Sections 7(1),
8 and 18 of our Act).

(c) Articles 5, 6, 7 and 8: Acceptable subject to time.
rule and other pre-reqnisites under.our Act. This may be kept
open for discussion at the forthcoming session.

(1) Article 9: This Article conflicts with the recognised rule
of international law according to which questions of nationality
are solely within the domestic jurisdiction of a State.

(e) Articles 10 to 13: These Articles relate primarily to
procedure and, as such, may be kept open for discussions at the
forthcoming session.

Re: Suggestigns and (3):—Burma is of opinion that the Draft
Convention as submitted to the Committee by the U.A.R. Delegation
appears to be more or less an agreement on “Naturalisation’ rather
than on “Multiple Nationality” as the Draft is termed.

Burma suggests that the Committec urges the participating
countries to enter into an agrecnient providing to the effect :—

(1) that the law of cach State on nationality shall be
recognised by the other States in so far as it is consistent with
international conventions and international custo

m and principles
of law generally recognised by St

ates with regard to nationality.
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"(2) that, if a person is a national of both Sta‘t.('s, neither
of the States shall prefer a claim whatsoever, diplomuAtlc or other-
wise, (including military service) against the o[lm.r ;.S'[rlte \\'?lether
the person is resident within its territorial jurisdiction or in the
jurisdiction of the other State, or of a third State,

Re: Protection against the third Slate of a person possessing
dual nationality :—Whether resident in the said third State or l}Ot-,
the ccmpetent State to prefer a claim (including military service)
shall be the State whose passport the person holds. In t.he
absence of a passport, the State competent to prefer a claim
shall be determined on the basis at whose embassy or constlla.te
the person has been registered as a national, or as ?\'hose Ilflthlla.]'
the person has taken out the Foreigners Registration Certificate;
the latter to be the basis only in the absence of the former.

(3) that the nationality of a person, whether resident in a
third State or not, shall be determined by the said third State
on the basis of the passport the person holds.

Re: A person holding no passport :—Whether resident in a tlur’d
State or not, the said third State shall determine the person’s
nationality on the basis at which embassy or consulate the person
has been ‘regist(‘red as a national or, if it is the practice in the
third State, on the basis as whose national the person has taken
out the Foreigners Registration Certificate; the latter to be the
basis only in the absence of the former.

A preference has been given to-the passport under Paragraph
ja per] yr 9 v
2 of (2) and under (3) because a passport is not merely a travel
document, but is indicative of the nationality; sinece a passport
X ’

attests the nationality of the holder.

The cases cited in the Secretariat’s Note appear to give pre-
ference to ‘Active Nationality’ which, in other words, n.le.an,s
‘Domicile.” If it is to be interpreted as such, the word ‘Dorr?lcrle ;
amongst others means: (1) Domicile by birth, (2) D:)miclle‘ b§l
choice, (3) Domicile by operation of law, and (4) Commercia
Domicile. Under our Aet while the first may appear to, t.‘he last
three play no part in the naturalisation of an alien, nor in the
recognition of nationality. Burma suggests that the phrase




r

126

‘Active Nationality’ he more specifically defined, if possible exclud-
ing the last three. Under our Act provisions have been made
for determination of nationality regarding dual nationals (one
of which is Burmese) whether vesident in Burma or abroad
(Vide Section 14A(1) and 14A(3). Further, under Sections 18 and
19 of our Act, the Minister concerned is empowered to revoke
the certificate of natuvalisation under certain circumstances
(including continued vesidence abroad). On such revocation the
individual will be presumed to have resumed the nationality of
the State of which he was a national at the time the certificate of
naturalisation was granted to him (Vide Section 21 A). In actual
practice great care will have to be taken in exercising this power
as the other State may not automatically receive him as its
national. No actual case has arisen in Burma, and if it does he
would have to be given an opportunity to show cause.
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Memorandum and Comments of the Government

of Ceylon

1. The law relating to citizenship in Ceylon is contained in the
Citizenship Act, No. 18 of 1948, as amended by Acts No. 40 of
1950 and No. 13 of 1955. The principal Act was enacted by the
Government of Ceylon soon after Independence. It seeks to
determine the composition of the citizens of the new State and
was a consequence of the constitutional advancement of the
country from a colony to sovereign status. The new pattern
of citizenship legislation in Ceylon under this Act preserves no
formal continuity with the previous legislation and only one pro-
vision in the old law appears to have been carried over to the new
Act. Imperial or legal naturalisation in Ceylon before the new
Act is permitted as an alternative qualification for the discre-
tionary grant of citizenship by registration.

2. The nationality legislation contained in the Citizenship
Act appears to be of a most involved and complex nature. The
legislature of Ceylon had to deal with two matters. Firstly, to
determine the composition of its citizens from among the numerous
residents (some of whom had immigrated to Ceylon during the
British regime) and to attribute Ceylon eitizenship as from the
date of operation of the Act to those of them having the proposed
qualifications. Secondly, the Act sets out the requirements and
gualifications for the acquisition and transmission of Ceylon
citizenship after the appointed date. In these circumstances,
the provisions of the Act have necessarily to be elaborate.

3. The scheme of citizenship under the Act appears to be a
limited and restrictive one. There are only two -categories of
Ceylon citizens, namely— '

(a) citizens of Ceylon by descent; and

(b) citizens of Ceylon by registration.
Apart from these two modes, Ceylon citizenship cannot be
acquired by mere birth, naturalisation, incorporation of territroy,
adoption, etc.

CrtizeNsHIP BY DESCENT

4. Part II of the Act deals with citizenship by descent. It
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states that a person born in Ceylon after the commencement of
the Act is a citizen by descent if his father was a citizen at the
time of his birth. This qualification is extended to posthum(?us
children and persons born out of wedlock but whose parents married
subsequently and to individuals whose parents do not marry to
enable descent to be traced through the mother.

5. In the case of a person born outside Ceylon after the com-
mencement of the Aect, it is necessary that his father should have
been & citizen at the time of his birth and the birth should have
been registered within a specified period either at the Office ?f the
Minister in Ceylon or at the Office of Consular Officers of Ceylon
in the country of birth. It is, however, enacted that a person
acquiring citizenship by descent at his birth outside- (‘e)'fl.on of -a
father who is a citizen by registration would lose his CItIZ('%nShlp
at majority if he fails to transmit to the Minister & rleclara',tlon of
retention subject, however, to & limited right to recover it later.

6. In the case of persons born in Ceylon prior to the .er.mct-
ment it provides that such persons shall have the sta-t,l?s of cltlzens‘
by. descent if born of fathers born in Ceylon or altcrnatlve.ly b‘orn of
paternal grandfather or paternal great-grandfather born in (eylox}.
In the case of a person born outside Ceylon prior to the enactment 1t
is necessary that his father and paternal grandtather, or paternal
grandfather and paternal great-grandfather should have been
born in Ceylon. A foundling is deemed to have the status of a
citizen of Ceylon by descent. As stated earlier, there is provision
for the resumption of citizenship by descent where 8 person- \.\'ho
has lost Ceylon citizenship would once again be a Ceylon citizen

by descent.

CITIZENSHIP BY REGISTRATION :

7. Part IIT of the Act deals with citizenship by registration.
The main categories of persons eligible for citizenship by registra-
tion are the following:—

(1) A person whose mother is or was a citizen of Ceylon by
descent or would have been a citizen of Ceylon by descent
if she had been alive on the appointed date and if married,
resident in Ceylon throughout a period of seven years
immediately preceding the application or if unmarried
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resident in Ceylon for a period of ten years.
In this case the Act provides for registration as a matter of right.

(2) A person born outside Ceylon whose father was a citizen
of Ceylon by descent and who would himself have been
a citizen of Ceylon but for non-registration.

An application of this nature could be disallowed on the grounds
of public policy.

(3) A person whose father whether before or after the Act
ceased to be a citizen by descent because of acquisition
of or a failure to renounce any other citizenship or failure
to execute a declaration of retention.

As in (2) above the grant in this case too is diseretionary.

(4) The grant of citizenship by registration to a spouse widow
or widower of a citizen of Ceylon is discretionary as the
Minister is empowered to refuse any such application
if it is not in the public interests to grant such applieation.
To obtain registration in such a case the Act requires
that the applicant should have been resident in Ceylon
throughout the period of one year immediately preceding
the application and the applicant should be and intend
to continue to be ordinarily resident in Ceylon.

8. The provisions so far referred to, for the grant of Ceylon
citizenship is extremely restrictive. Apart from the restrictive
scheme of citizenship by descent, citizenship by registration so
far referred to is capable of acquisition only by a resident spouse
or by a person whose mother or father is, or would have been a
citizen of Ceylon by descent. No extensive provision is made
in the Act for a broad category of citizens by registration. In
the case of persons falling outside the above categories, an annual
quota of 25 persons are allowed to be registered as citizens of Ceylon.
Even in respect of this quota of 25 the Act requires that they
should be persons who are or intend to continue to be ordinarily
Tesident in Ceylon and—

(a) have rendered dijstinguished public service or are emi-
nent in professional, commercial, industrial or agricul-
tural life; or

(b) have been granted in Ceylon Certificates of Naturalisa-



130

tion under the British Nationality and Status of Aliens
Act 1914 of the U.K. or Letters Patent under the Naturali-
sation Ordinance and have not ceased to be British
subjects.

9. A special piece of legislation entitled the Indian and
Pakistani Residents (Citizenship) Act, No. 3 of 1949, as amended
by Acts No. 37 of 1950 and No. 45 of 1952, was enacted to resolve
the status of the Indian and Pakistani residents in Ceylon. These
persons are for the most part elther labourers introduced by the
British during the colonial regime to work on the plantations or
descendants of such persons. This Act contains provisions en-
abling Indian and Pakistani residents gettled for a shorter period
than required for the acquisition of citizenship by descent to
obtain citizenship by registration. The Act preseribes a time-
limit for registration as citizens of Ceylon and the material date
was Hth August 1931. Since this Act was essentially of a transi-
tional nature it is unnecessary now to consider its provisions as
a mode of acquiring Ceylon citizenship by registration. The
status of a person registered under this Act is identical with that
of citizenship by registration under the Citizenship Act.

PROVISIONS FOR AVOIDING OR REDUCING CASES OF
DuAL OR MULTIPLE NATIONALITY

10. As stated earlier, there are only two extremely restrictive
modes of becoming a citizen of Ceylon. Cases of dual or multiple
citizenship arising out of the acquisition of citizenship by mere
birth, adoption, naturalisation, annexation ete. cannot arise in
respect of Ceylon since the acquisition of citizenship by such
means is not recognised in this country. In regard to the two
existing modes of becoming a citizen of Ceylon, comprehensive
provisions have been enacted to avoid and reduce as much {'lS
possible the concurrent existence of more than one citizenship
which may arise from other circumstances.

11. The main provisions designed to avoid dual or multiple
citizenship are the following:—

The right to renounce Ceylon citizenship is freely

granted. There is, however, one reasonable limitation to

the exercise of this right. Section 18 of the Ceylon Citizen-
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ship Act provides that a Ceylon citizen of full age and of
sound mind can cease to be a citizen of Ceylon by making
a declaration of renunciation of Ceylon cifizenship in the
prescribed manner. The renunciation becomes operative
from the time of the registration of the declaration of
renunciation. As an exception to the exercise of the right,
the Section states that the Minister may withhold registration
of any such declaration if it is made during the continuance
of any war in which Ceylon is engaged and if by operation of
any law enacted in consequence of that war, the declarant is
deemed for the time being to be an enemy. It will be noted
that as far as international law and practice are concerned,
there is no uniformity regarding the renunciation of nationali-
ty, and the provisions in the Ceylon Act seem to go beyond
existing international law.

12. Specific provisions exist in the Ceylon Citizenship Act to
resolve cases of dual citizenship in the following circumstances :—

(a) (i) Where a citizen of Ceylon is possessed of citizenship
of another country, having acquired it before the

coming into operation of the Ceylon Citizenship
Act.

(ii) Where a citizen of Ceylon is possessed of citizenship

of another country at his birth by operation of law.

(b) Where a citizen of Ceylon acquires voluntarily or other-
wise citizenship of another country.

(¢) Where a citizen of another country seeks registration
as a citizen of Ceylon.
(1) For certain miscellaneous eases.

These provisions are considered below in some detail under the
above mentioned heads.

13. Where a citizen of Ceylon is possessed of cilizenship of another
country, having acquired it before the coming inlo operation of
the Ceylon Citizenship Act:—

Sub-section (1) of Section 19 of the Citizenship Act is worded
as follows:—
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“Where a person born before the appointed date (November
15, 1948) is a citizen of Ceylon by descent and is also on that
date a citizen of any other country, that person shall —

(a) on the thirty-first day of December, 1952, or
(b) on the day on which he attains the age of twenty-two

years, whichever day is in his case the later, cease to be
a citizen of Cleylon, unless before that day he renounces
citizenship of that other country in accordance with the
law therein in force in that behalf and notifies such re-
nunciation to a prescribed officer.”

14. Tt will be noted that the date referred to in Clause (a) above
has now lapsed and that in all cases other than those covered by
Clause (b) above, dual or multiple nationality existing in a citizen
of Ceylon by descent born before the 15th November, 1948,—the
appointed date—has now been resolved either in favour of Ceylon

citizenship or against it.

15. Clause (b) above applies to persons under twenty-two years
of age on the appointed date. All such persons will be permitted
to possess their Ceylon citizenship along with any other nationality
until such person attains the age of twenty-two years. The group of
persons, if any, falling within this category will progressively
become smaller and smaller until 1970 when it will no longer be
possible for anyone to avail himself of these provisions; i.e., after
1970 in the ordinary course it will not be possible for a citizen of
Ceylon by descent born before the 15th November 1948 to possess
the nationality of any other country along with Ceylon citizenship.
It should, however, be mentioned that by Sub-section (4) of Section
19 the Minister is given a discretion to extend the limit of twenty-
two years to a higher limit. This of course would be done in a rare

case and for some very good reasons.

16. Where a citizen of Ceylon is possessed of citizenship of
another country at his birth by operation of law:—
Sub-section (2) of Section 19 provides that —
“Where a person is a citizen of Ceylon by descent and that
person by operation of law is at the time of his birth, or be-
comes thereafter, also a citizen of any other country, that

1)e]'.'~'()n shall —
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(a) on the thirty-first day of December, 1952, or
) 952,
b) on the day immedi ; ceedi
(b) : B day immediately succeeding the date of the expira-
tion of a period of twelve months from the date on which
he so becomes a citizen of that other country, or
v

(¢) on the day on which he attains the age of twenty-two
years, -

whichever day is in his case the latest, ccase to be a citizen of
Ceylon, unless before that day he renounces citizenship of that
other country, in accordance with the the law therein in force in
that behalf and notifies such renunciation to a prescribed officer.”

1], (s & >, s ey r
17. Clause (a) above has now lapsed by the effluxion of time
If there were any cas i g iti
: y cases falling under that Clause, the dual citizen-
ship of such persons would have by now been resolved in favour
of one citizenship.

18. Where Clause (b) above applies, it permits Ceylon citizenship
to subsist along with any other citizenship for a limited period of
twelve months from the date on which such person becomes a citizen
of that other country. Accordingly in all cases, if any, where
persons have so become citizens of other countries at a;1\' time
anterior to the past one year from today, this Claus;‘. would
have by now had the effect of resolving all such cases of dual
citizenship, either in favour of Ceylon citizenship or against it.

19. One can visualise the continued application of Clause (b)
above. Where such future cases, if any, are concerned, it will
be seen that dual citizenship can subsist only for a limited period
of one year.

20.. Clause (c) above would apply in the case of minors. Where
a- titizen of Ceylon is a minor and he is by operation of law at the
time of his birth or thereafter also a citizen of another country
Such a person is allowed time till he reaches his twenty-second ye;n"
tf) .ma.kf,a his decision or to have it resolved in favour of Ceylon
Citizenship or against it. As stated carlier this limit of t\\'cut\:t\\'o
years could be extended by the Minister at his discretion,

21 T et -
5 .tflhu provisions of Section 18 of the Ceylon Citizenship Act where
citize evlon s oiv '
zen of Ceylon is given the power to renounce Ceylon citizen-
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ship have been referred to: Likewise under Section 19 a citizen
of Ceylon by descent can cease to be a citizen of Ceylon due to the
circumstances set out therein. Under Section 8, a person who
was a citizen of Ceylon by descent and who has ceased to bea
citizen of Ceylon in the above circumstances, can resume the
status of a Ceylon citizen. The resumption is conditional infer alia,
on such a person renouncing the citizenship of any other country
of which he is a citizen. Under Sub-section (5) of Section B3, the
Minister is however given a discretion to exempt a person from
the requirement of renouncing any other citizenship before being
declared a ecitizen of Ceylon. But Sub-section (6) of Section 19
states that even in such a case such a person shall within a period
of three months from the date of resuming the status of a citizen
of Ceylon, renounce such other citizenship, failing which he will
automatically cease to be a citizen of Ceylon.

22, Where a cilizen of Ceylon acquires volunlurily or other-
wise citizenship of another country:—

The provisions of Sections 19(5) and 20(l) stated helow are
self-explanatory and the provisions of Section 19(2) set out below
have already been explained.

(i) SectiON 19 (5): A person who is a citizen of Ceylon by
descent shall cease to be a citizen of Ceylon if he volun-
tarily becomes a citizen of any other country.,

(ii) Secriox 20(1): A person who is a citizen of Ceylon hy
registration shall cease to be a citizen of Ceylon if he
voluntarily becomes a citizen of any other country.

(iii) Secrion 19(2): Where a person is a citizen of Ceylon
by deseent and that person, by operation of law, is at the
time of his birth or becomes thereafter, also a citizen of
any other country, that person shall —

(a) on the thirty-first day of December, 1952, or

(b) on the day immediately succeeding the date of the
expiration of a period of twelve months from the
date on which he so becomes a citizen of that other
country, or

(c) on the day on which he attains the age of twenty-
two years,
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whichever day is in his case the latest, cease to be a
citizen of Ceylon, unless before that day he renomnces
citizenship of that other country, in accordance with
the law therein in force in that behalf and notifies such
renuliciation to a prescribed officer.

{(iv) Section 20(2) is worded as follows:— “Where a person
who is registered as a citizen of Ceylon thereafter hecomes,
by operation of law, also a citizen of any other country,
that person shall —

(a) on the day immediately succeeding the date of the
expiration of a period of three months (or such
{ longer period as the Minister may for good cause
allow) from the date on which he so becomes a

citizen of that other country, or

(b) on the day on which he attains the age of twenty-
two years,
whichever day is in his case the later, cease to be a
citizen of Ceylon, unless before that day he renounces
citizenship of that other country in accordance with the
law therein in force in that behalf and notifies such re-
nunciation to a prescribed officer.”

Here too the periods when Ceylon citizenship can subsist along
with citizenship of another country is limited either for a period
of three months (subject to extension by the Minister) or until the
age of twenty-two years is reached.

23. Where a citizen of another country secks registration as a citizen
of Ceylon:—
Section 14(2) states:

“A person who is a citizen of any country other than Ceylon
under any law in force in that country shall not be granted citizen-
ship by registration unless he renounces citizenship of that country
in accordance with that law.”

24. Under Sub-section (3) of Section 14 the Minister is however
given a discretion to exempt any person from the above provisions.
But Sub-section (3) of Section 20 however states that—

“Where any person—
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(1) who. having been exempted from the provisions of Sub-
section (2) of Section 14, is registered under this Act as
a citizen of Ceylon; or

(b) who is registered under the Indian and Pakistani
Residents (Citizenship) Act, No. 3 of 1949, as a citizen
of Ceylon,

continues after such registration to be a citizen of any

other country, that person shall —-

(i) on the day immediately succeeding the date of the
expiration of a period of three months (or such
longer period as the Minister may for good cause
allow) from the date of his registration as a citizen
of Ceylon, or

(i) on the day on which he attains the age of twenty-
two years,

whichever day is in his case the later, cease to be a citizen
of Cevlon, unless before that day he renounces citizenship of
that other country in accordance with the law therein in force
in that behalf and notifies such renunciation to a preseribed
officer.”

It will be noted that as in the earlier instances referred to dual
citizenship can exist in the above cases for very limited periods.

The position is the same in regard to Indian and Pakistani
residents registered under the Indian and Pakistani Residents
(Citizenship) Act.

25. The provisions of Section 19(2) have already been referred
to in another connection. It is referred to here because its pro-
visions could apply to a case of a person who is a citizen of Ceylon
by descent as from the appointed date and happens on that day te
be possessed of the eitizenship of another country. Here too the
renunciation of that other citizenship must be made within a
limited period if sueh a person wishes to retain Ceylon citizen-
ship.

26. Miscellancous Cases:—

(i) Scction 20A deals with cases of invalid or ineffective
renunciation of foreign citizenship. It is worded as follows:—
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“I anv case where any person purports to renounce
citizenship 0‘1' any country for the purpose of acquiring, retaining
or resuming, under any provision of this Act, the status of a
citizen of Ceylon, and it is found at any time that the re-
nunciation \\';.s not in accordance with or not effective under
the law in force in that behalf in such other country. that person
shall be decmed never to have acquired, retained or 1'esum0d:,
under that provision, the status of a citizen of Ceylon; and if
the Minister makes a declaration to that effect in any S\lCl.l case,
the declaration shall be final and shall not be contested in any

court.”

(i) Section 22 makes provision for the 3¥i‘nistef' to make :f-
declaration of loss of Ceylon citizenship in specified circumstances.
These provisions along with items (iii) al}d (iv) below scem to
indicate the concern of the Government of Ceylon to ensul'e' that
its citizens have a single citizenship and one loyvalty and allegiance.
The material portion of Section 29 is worded as follows:—

“Where the Minister is satisfied that a person who is a
citizen of Ceylon by registration —

(a) * * *

(b) * * *

(e) was registered as a citizen of Ceylon by means of frat‘x.d,
false representation, or the concealment of material
circumstances or by mistake; or

d * * *

(¢) has since the date of his becoming a citizen of Ceylo'n
by registration been for a period of not less th?n tT‘O
vears ordinarily resident in a foreign country of which
ilc was a national or citizen at any time prior to t}.lat
date and has not maintained & substantial conneetion
with Ceylon; or

(f) has taken an oath or affirmation of, or made a declara-
tion of, allegiance to a foreign country, or

(g) has so conducted himself that his continuance‘» as a citizen

of Ceylon is detrimental to the interests of Ceylon,
the Minister may by Order declare that such a person sha:ll
cease to be such a citizen, and thereupon the person in
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(iv) that the applicant clearly understands that in the

ovent of being registered as a citizen of Ceylon—

(a) the applicant will be deemed in law to have

renounced all rights to the civil and political

status, the applicant has had or would but for

such registration in Ceylon have had, uwader

any law in foree in the territory of origin of the

applicant or the applicant’s parent, ancestor or
husband as the case may be, and

(by in all matters relating to or connected with
status, personal rights and duties, and property
the applicant will be subject to the laws of

Ceylon.”

97. An examination of the provisions of the legislation of Ceylon
relating to citizenship indicates clearly the serious pre-occupation
of the Government of Ceylon with the problem of dual or multiple
citizenship. These provisions which are designed to eliminate
dual citizenship seem adequate for the purpose. As far as citizens
of Ceylon are concerend, the conflicts that can arise from the
possession of more than one eitizenship can oceur in a most
limited number of cases and for very limited peviods, If thoso
situations are examined, it seems very unlikely, from a practical
point of view, that those cases will be productive of disputes. In
the limited number of cases contemplated by the Act and within
the period of grace—three months or one year or until the person
attains the age of twenty-two years as the case may be—a citizen
of Ceylon is allowed to possess any other citizenship apart from his
Ceylon citizenship. This period of grace seems understandable. It is
not unlikely that provisions such as those form part of the legisla-
tion of most countrics. If these limited number of cases gives
rise to disputes, it 15 desirable that they should be resolved on
a set of agreed principles. Tt must be admitted that we have had
no actual experience of any such problems and there is neither

local legislation noY case-law to provide a solution.
28. The problems of dual citizenship arise mainly in respect of
the following matters:i—

(a) Military gervice,

(b) The exereise of protection by States,
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to one of its nationals against a State whose nationality such

person also possesses.

Vide Article 4 of the Convention concerning Certain Questions
relating to the Conflict of Nationality Laws, 1930.

Also, The Executors of R.8.C.A. Alexander case, Moore: Inter-
national Arbitrations (1898), Vol. III, p. 2529; and
Advisory Opinion on Reparation for Injuries Suffered in the
Service of the United Nations, I1.C.J. Reports 1949, p. 186.

31. The determination by a third State of the citizenship of
a dual citizen:—
The prevailing tendency in law and practice is to adopt the
test of real and effective nationality to solve such problems
Vide Nottebohm Case, 1.C.J. Reports 1955, p. 4.

Also, Article 5 of the Hague Convention concerning Certain
Questions relating to the Conflet of Nationality Laws, 1930 which
provides for the recognition of either the nationality of the country
in which he is habitually and principally resident, or the
nationality of the country with which in the circumstances he
appears to be in fact most closely connected.

But it is not unlikely that in certain circumstances such as
deportation our Government might prefer to resolve any disputes
regarding nationality by a mere reference to the passport and
might not be prepared to probe deeper to ascertain the real
nationality of a person.

32. We have examined the Draft Agreement on Multiple
Nationality presented by the U.A R. Delegation ana find that its
provisions are not in consonance with our legislation. A com-

parisen of our legislation with the salient provisions of the U.A.R.
Draft is given below,

As agreement to those provisions would entail far-reaching
alterations of our citizenship laws, and it is unlikely that our
Government would consent to such changes considering the serions
implications it would have on our country.

33. In our view the provisions contained in our legislation are
adequate to prevent the occurrence of dual citizenship in the
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general run of cases. In regard to the throe limited types of cases
detailed earlier, namely, military service, protection, and the
determination of nationality by a third State, a solution has been
indicated in accordaunce with principles generally accepted by
nations. It is our view that if those provisions are embodied in a
suitable draft, the bulk of the problems arising from dual nationa-
lity in so far as Ceylon is concerned would be solved. We are ot
course mindful of the fact that dual or multiple nationality counld
be a complicating factor in a variety of other situations such as
taxation, extradition, the determination of the enemy character
of a person during war ete. It is not possible to suggest an over-
riding prineipte that would meet all such cases, but it ought not
to be too diffieult td find answers to those specific questions after
examining each particnlar situation.

COMPARISON OF LEGISLATION OF CEYLON WITH THE
U. A. R, DRAFT AGREEMENT*

Article 1: (Definitions)

The definition in Clause (d) could be improved by abstractii.g
a difinition from the Nottebohm case, e.g., “to which he is most
closely and genuinely connected as could he gathered from the
cirenmstances.”

Article 2: (Nationality of Wives)

(1) If a female citizen of Ceylon marries a national of
another contracting party, the marriage has no effect on her status
in Ceylon unless she hecomes a citizen of that other country
voluntarily or by operation of law. In such a case the provisions
of Sections 19(2), 19(5), 20(1) and 20(2) would apply.

(2) As the law in Ceylon stands, the foreign spouse cannot
opt for Ceylon citizenship. It can only be granted in terms of
the provisiors of Section 11A and eitizenship will be granted
inter alie upon a renunciation of her previons nationality —
Section 14(2).

Article 3:

A female citizen of Ceylon by descent is permitted in certain
circumstances to resume her citizenship—Section 8. This Section
provides that there should be a renunciation of her previous

*The Draft Agreement presented at the Second Session of the Commiittee,
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nationality and that she should be and intend to continue to

be ordinarily resident in Ceylon.

A femalo citizen of Ceylon by registration does mnot appear
to be in the same favourable position. According to Section 14(1)
a person who has ceased to be a citizen of Ceylon .shall not ])e
granted Ceylon citizenship by registration  except in  the very

limited cases provided for in Section 11.

Article 4:
We have no provisions for naturalisation. Apart from
citizenship by descent, the only other mode known of acquiring

Cevlon citizenship is citizenship by registration.

It may be mentioned that generally citizenship by registra-
! o ¥ L H o ‘.i '-‘) 1
tion will nct be granted unless there has been a valid renunciatior

of the previous nationality — Section 14(2).

Article 5: (Nationality of Minors)

In respect of minors born hefore the appointed date it would
appear that citizenship by descent could be claimed independently
and irrespective of the nationality of the father.

It is otherwise in the case of minors born after the appointed
date. The following would be the cases when a person would be

entitled to claim citizenship. In such cases —

(1) A porson born in Ceylon on or after the a ppointed.(?at(‘
where at the time of his birth, his father was a citizen
of Cevlon—Seetion 5(1).

(2) A person born outside Ceylon on or after the a])])().il.lted
date if at the time cf his birth his father was a citizen
of Ceylon and if within one year from the date of birth,
the b‘irt‘h has been registered—

(a) at the Office of a Consular Officer of Ceylon in the
country of birth; or

(b) at the Office of the Minister in Ceylon—Section 5(2).

In the above cases the applicant would be a citizen by descent.

(3) A person would be entitled to be registered as a citizen
of Ceylon upon attaining full age in the following circum-

stances—
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(i) The applicant is a person whose mother is or was a
citizen of Ceylon by descent or would have been
a citizen of Ceylon by descent if she had been alive
on the appointed date, and who being married has
been resident in Ceylon throughout a period of
seven years immediately preceding the date of the
application (or being unmarried has been resident
in Ceylon throughcut a period of ten years imme-
diately preceding the date of the application )
Section 11 (1) (b) (i).

(ii) The applicant is a person whose father was a citizen
of Ceylon by descent and who would have been
a citizen of Ceylon under Sub-section (2) of Section 5
if his birth had been registered in accordance with
the provisions of that Sub-section.

(iti) The applicant is a person whose father having been
a citizen of Ceylen by descent whether at or before
the time of the birth of that person, ceased under
Section 19 to be a citizen of Ceylon—Section
11 (1) (b)(iv).

In the ahove cases it is necessary that the applicant should
be and intend to continuc to be ordinarily resident in Ceylon.

In cases (ii) and (iii) above it is open to the Minister to
disallow the application on grounds of public poliey—Section
11 (2). Generally -citizenship by registration will not be granted
unless there has been a renunciation of the previous citizenship—
Section 14 (2).

Theoretically it may be possible for a minor to become
registered as a citizen cf Ceylon under the provisions of Sections

11A and 12.

In regard to Ceylon citizenship by registration Section 13
provides that in all cases where an applicant for registration as
a citizen of Ceylon has any minor child, he may also apply in the
same application or by subsequent letter for the inclusion of said
child’s name in the certificate of registration. This shows that
the antomatic change of a minor’s nationality upon the change
of his father’s nationality does not obtain in Ceylon. It is optional
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for the father who is a Ceylon citizen by registration whether or
not to effect such a change. If the father of a minor who is a
citizen of Ceylon changes his Ceylon citizenship and takes over a
new citizenship which is also automatically conferred on  the
minor it would appear that the minor is afforded the right to re-
nounce citizenship of that other country before he attains the age

of twenty-two years—Sections 19(2) and 20(2).

Article 6:

This privilege is not given to a minor under our law. The
circumstances in which a person can become a citizen of Ceylon
have been set out above. If the father or in certain circumstances
the mother was a citizen of Ceylon, a child may claim Ceylon
citizenship. If he also happens to be a citizen of another country
by operation of law, a virtual right to opt within one year from
his attaining majority is given in our law—Sections 19 and 20.

A minor who opts necessarily abandons one nationality.

Article 7:
Our law makes no express provision for the acquisition of

Ceylon citizenship by adoption.

Article 8: .
Paragraph (1) is not in line with our law. Dual nationality

is discouraged and reduced almost to a minimum in our law. In
the limited cases where it could arise, there is specific provision
to resolve such disputes. Wherever an option is granted the
periods specified in our law are different—Sections 19 and 20.

Paragraph (2) is also not in line with our law. A citizen of
Ceylon whether by descent or registration ceases to be a citizen
of l(“e:vlon if he voluntarily becomes a citizen of another country—
Secti;ms 19 (5) and 20(1). Where the acquisition takes place
by operation of law the provisions of Sections 19(1), 19(2), and
20(2) already explained would apply.

Paragraph (3): The period during which a minor is allowed to
exercise an option for a particular citizenship by way of renouncing
or omitting to renounce one of the two citizenships under our law
has been referred to earlier.

Sections 9 and 10 make provision for cases of persons born out

of wedlock and those born posthumously.
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Memorandum of the Government of Indonesia

The matter of determining who are the nationals of a State
belongs—with certain limitations—to the exclusive competence
of the State concerned. This principle and its logical consequence,
on the basis of reciproeity, that each State has to recognise the
validity of the rationality legislation of other States, lies at the
root of the problem of dual or multiple nationality.

Multiple nationality can only be eliminated completely when
there exists a universal—worldwide valid—regime assigning
individuals to the various Nation-States. It is, however, neither
realistic nor at the present state of international law even desir-
able that States should abandon the principle that nationality
legislation belongs to their “domain reserve.” The co-existence
of different nationality laws brings with it the possibility of over-
lapping of these nationality legislations with regard to the same
individuals. This overlapping or conflict of the various nationality
legislations is possible with regard to every means of acquisition
of nationahty. The foregoing enables us to draw the conclusion
that:

1. It is impossible at the present state of integration of the
international society to eliminate completely multiple
nationality.

o

Any attempt to study the problem should be based on
the assumption that every means of acquiring nationality
whether (a) by birth or (b) by acts or events subsequent
to birth, are a potential source of the ereation of multiple
nationality.

Viewed in the light of what has been stated above, the
reduction of dual or multiple nationality should hegin at the level
of domestic nationality legisiation. At this stage it is primarily
of a preventive nature. Nevertheless, this is a first and necessary
step towards the reduction of multiple nationality. The second
step is the conclusion of treaties between the countries concerned
to solve problems of dual nationality. Here the area of compe-
tence both territorial and personal is enlarged comprising those
of the contracting parties and ccnsequently the measures agreed
upon are bhound to be more effective,
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Very often, however, the question is complicated by peolitical
considerations as the question of nationality is often viewed in
terms of State competence over people as a basis of power. Viewed
in this light the question of dual nationality and its solution is in
essence a political problem. Taking this factor into account
one should consider such bilateral treaties not merely as a product
of juridical deliberation and ingenuity but also as a result of
compromise between the two conflicting interests at stake. The
maximum result of reduction of multiple nationality in these cases
by means of bilateral negotiations will only be obtained if bcth
parties have the good-will to eliminate this source of friction
between them.

The Indonesian Government has endeavoured to reduce dual
nationality both by municipal legislation and through bilateral
negotiations. The results of these efforts are embodied in the
Nationality Act of 1958, and in the Treaty on Dual Nationality
concluded between lndonesia and the People’s Republic of China.

Part I: InpoNESIAN NATIONALITY AcTt oOF 1958
(Act No. 62, 1958, StaTe GazerTE No. 113, 1958)
AND Dvuarn NartiovaLiTY

In drawing up the Nationality Act of 1958, the legislator
was clearly guided by the intention to reduce as much as possible the
occurrence of dual nationality. It runs—together with the desire
to prevent statelessness—like a red thread through the body of
this Act. In fact no fewer than 9 out of 20 articles contained
therein plus 2 other articles i.e., Sections I of the Transitionary and
Final Provisions respectively, contain provisions designed to
prevent or reduce directly or indirectly the incidence of dual
nationality. Circumstances during the formative stages of the
Act and the fact that the negotiations on dual nationality with
the People’s Republic of China resulted finally in the agreement
which was approved by Parliament carlier in the same year (by
Law No. 2, 1958, State Gazette No. 5, 1958, January 27, 1958)
explain the pre-occupation of the legislator with the question of
preventing dual nationality.

It should be noted that the Elucidation to the Act states this
at one point in these words:
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“Other questions

(b) This Act does not wish multiple nationality to exist, but
this cannot be prevented unilaterally. To mitigate the anomalies
caused by dual nationality this Act contains the provision that
an Tndonesian citizen resident within Indonecsian territory is
considered to have no other nationality. (See Final Provisions
Section TI).”

Except for the Final Provision, Section I mentioned in the
passage from the Elucidation just quoted above, the attitude of
the legislator towards dual nationality is also clearly shown in the
oath of allegiance to be taken by a naturalised Indonesian national
(See Art. 5 para. 5).

The main provisions in the Indonesian Nationality Act of
1958 concerned with the prevention or reduction of dual nationality
may be summarised as follows:—

1. Loss of Indonesian nationality is provided for in the
following cases:

(a) acquisition of another nationality by a person’s own
will (Art. 17 para. (a)).

(b) non-exercise of right or opportunity to renounce
or give up another nationality when provided
(Art. 17 para. (6)).

(¢) change in personal status: (1) recognition of a
person under 18 by an alien (Art. 17 para. (c)); (2)
adoption of a child under 5 years of age by an alien
(Art. 17 para. (d)); (3) marriage of an Indonesian
woman to an alien if within one year after marriage
she states a preference for her hushand’s nationality
(Art. 8 para. (1)).

(d) possession of a foreign passport or a similar document
(Art. 17 para. (j)).

Naturalisation is only possible when the applicant has

no nationality, loses his nationality upon acquiring

Indonesian nationality or when legal provisions of his
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country of origin provide for the renunciation of his
original nationality upon acquisition of a foreign
nationality (Art. 5 para. (2) (h)).
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3. Acquisition of Indonesian nationality other than by
naturalisation as e.g., in the cases mentioned below
nnder (a) and (b) is only possible wbhen the person has
no other nationality, loses or will lose the original
nationality upon acquiring Indonsian nationalify:

(a) Acquisition of mnationality through oplion: by
resident alien minors upon reaching the age of 18
vears (Art 3 para. (1) and Art. 4 para. (1)); by a person
who has lost Indonesian nationality through marriage
to an alien upon dissolution of said marriage (Art.
11 paras. (1) and (2)).

(b) Change in personal status: through marriage
(Art. 7 para. (1)); change of nationality of husband
(Art. 9 para. (11)).

The provisions of the Indonesian Nationality Act of 1958
cited above clearly show that the Indonesian legislator has sought
to prevent as much as possible the occurrence of dual nationality.
This attitude is seen at its clearest in Article 5 para. (2) (h) where
either the non-possession of a foreign nationality or its loss or
prospective loss upon acquiring Indonesian nationality is made a
condition to qualify for the application for Indonesian nationality.
It is in the nature of nationality legislation that a State cannot
prevent another State from claiming her nationals as her own as
this would constitute interference in matters recognised as belong.
ing to the exclusive competence of each Nation State. It is logical
therefore, that provisions designed to prevent or reduce the
incidence of dual nationality at the level of municipal legislation
must necessarily mean refraining from conferring one’s own
nationality or provide for its loss in cases where it would result
in creating dual nationality.

Except for this general feature to be found in the provisions
cited above, the Indonesian Nationality Act of 1958 contains in
the very same provisions other features which merit some attention.

The application of the jus sanguinis principle in perpetuity
by States in conferring nationality on persons irrespective of
where and for how many generations they have resided abroad
may form an important source of multiple nationality unless all
other countries adopt this principle in their nationality legislation.
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Applied absolutely it may confer on individuals a nationality of
a country with which they otherwise may have no conmnection.
In this connection ARTICLE 4 PARA. 1 contains an interesting and
very useful idea to limit the application of the jus sanguinis
principle by providing that second generation aliens born and
resident in Indonesia may choose Indonesian nationality by a
simplified procedure upon reaching 18 years of age. It is an
attempt to restrict the application of the jus sanguiris principle
in favour of the combined factors of place of birth (jus solé) and
residence.

Automatic application of the jus soldé principle to such
persons by conferring upon them the nationality of the country
of residence without the corresponding loss of the nationality
jure sanguints or cooperation of the country concerned leads to
dual nationality.

The system of election provided for by this provision is
therefore the best step to enable the individual concerned
to acquire the nationality he feels most closely connected
with, or to put it objectively, the nationality most in accord with
the person’s socio-cultural and political milieu without ecreating
dual nationality.

As indicated in the last part of the paragraph under discussion,
however, this provision will only be fully effective if the co-opera-
tion of the country of the original nationality is secured through
the conclusion of an agreement for the settlement of dual nationality,
or if the nationality legislation of which the person concerned is a
national provides for the loss of nationality by renunciation.

ArticLE 17 para. (b) concerning‘ the loss of Indonesian
nationality through the failure to exercise or use the right or
opportunity to renounce or give up the other nationality when
provided reflects the view of the legislator of this Act whe considers
such an opportunity or right to choose either nationality not
only asa right to choose one nationality but also as a duty to do so.
This attitude is consistent with the aim of the legislator to reduce
as much as possible dual nationality. The right of option as a
means of reducing dual nationality is indeed rendered useless if
it is not exercised by the person concerned.
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Attension should also be drawn to the fact that all the
provisions  concerning the acquisition of Indonesian nationality
through the simplified procedure by alien minors having close
connection with Indonesia through close relationship with their
Indonesian natural mothers (in the case of the natural child
recognised by its alien father), or habitual residence or both as
provided by Articles 3 para. (1); 4 para. (1); and 16 para. (1), mention
18 years as the age at which this right becomes exercisable. This
lower age requirement is one of the features distinguishing this
means of acquiring Indonesian nationality from the more elaborate
naturalisation procedure where the age required is 21 years (Art.
5 para. (2) (a)).

In concluding this survey of the provisions in the Indonesian
Nationality Act relating .to dual nationality the following final
remarks may be made:—

There is no doubt that the legislator was guided by the
principle that “ . . . every person should possess one nationality
and one nationality only.” This is indeed the basic principle
underlying all these provisions.

Iu implementing this principle, however, the question
“which nationality should prevail” often arises. The provisions
cited in this Memorandum clearly show that the Indonesian
legislator in solving this question was guided not only
by the consideration to enable the persen concerned to acquire the
nationality with which he is most closely connected (the “effective
nationality”), but also by the idea that no nationality ghall
be conferred upon a person without his consent, thereby upholding
the principle of the individual’s free choice in matters concerning

nationality.

Part II: Duarn NATIONALITY OF INDONESIAN NATIONALS
oF CHINESE DESCENT AND THE TREATY oN DuaL
NATIONALITY BETWEEN THE REPUBLIC OF
INDONESIA AND THE PropLE’S REPUBLIC OF CHINA

Introduction

The existence of Indonesian-Chinese dual nationality is the
raison d'élre of the Agreement of 1949 concerning the Assignment
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of Citizens concluded between Indonesia and the Netherlands,
which states in Article 5 that persons who immediately before
the transfer of sovereignty are of full age and are Netherlands
subjects of foreign origin non-Netherlanders (uitheemse Nederlandse
onderdanen-niet Nederlanders) and who were born or resident
in the Republic of the United States of Indonesia shall acquire
Indonesian nationality unless they renounce the Indonesian nationa-
lity within 2 years. Article 8 of the same Agreement provides that
minors shall follow the nationality of their parents. As the great
majority of such persons did not renounce the Indonesian nationality,
they acquired Indonesian nationality. This Agreement concluded
between the Netherlands and Indonesia to prevent and eliminate
dual nationality between the parties did not, however, affect the
Chinese nationality of these persons acquired jure sanguinis.

The above provisions of the Assignment of Citizens Agreement
have come into force by virtue of Article 144 of the Provisional
Constitution of 1950, and Article 1 para. («) of the Nationality Act
of 1958 which stipulates that: “Indonesian nationals are:

(a) persons whe by virtue of laws and/or agreements and/or
regulations in force since 17 August 1945 have been
Indonesian natonals.”

This explanation is necessary because the Indonesian
Nationality Act of 1958 is based on jus sanguinis, and apart from
the provision cited above it does not contain any other provision
which could account for the grecat number of persons possessing
dual nationality, as the Chinese nationality legislation is also based
On juUs SANGUINIS.

Nationality jure soli is only provided by the Act of 1958 in
certain cases to prevent stafelessness, i.e., in the cases of a child
born in Indonesia of unknown parents, a foundling found in
Indonesia, a child of stateless parents or parents of unknown
nationality, and a child not acquiring the nationality of either of its
parents at the time of birth (Art. 1 paras. (f), (g), (h), and (1)).

THE TREATY ON DUAL NATIONALITY BETWEEN TIE
REPUBLIC OF INDONESIA AND THE PEOPLE’'S REPUBLIC OF CHINA.

1. Elimination of existing cases of dual nationality
The elimination of existing cases of dual nationality, as
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provided for in the agreement, is achieved by making an explicit
choice between the two nationalities compulsory for the dual

nationals (Art. 1).

The married woman is also under the duty to choose her

nationality independently of her husband (Art. 1 para. (2)).

The duty to opt for either nationality must be excrcised by
persons who at the time of coming into force of the Treaty are of
2 \ i
full age ie., 18 years or are married (Art. II para. (2})).

The time-limit set for these persons to eXercise this duty is

two years (Art. IT para. (1)).

Those who are under 18 years at the time of the coming into
force of the Treaty must make the choice for either nationality
withiin one year of coming of age (Art. VI para. (1)).

During minority hefshe is considered only to have 1.3116
nationality chesen by his/her parents or his/her fatl'ler according
to the provisions of this Treaty, or that of the mother in case lu?/she
has no legal relationship with the father or when the.fathe.r Glt}.l(%l‘
has died before making his choice of nationalty, or if his nationality

is unknown (Art. VI paras. (2) and (3)).

ArTicre IV of the Treaty provides that the choice for one
of the nationalities automatically entails the loss of th.e other
nationality. Sanctions in cases of non-exercise of the 1:1g11t| of
option are provided for in Article V for those .\\'110 },1a\'e failed to (‘10
¢o according to Article II (Adults); and in Article VI paragraph (%)
for those wheat the time of the coming into force of the Treaty

are still minors.

ArTicLE V stipulates thata person who has failed t,O. opt f(.)r
cither nationality within the prescribed two year term \\"IH. reta1.u
his/her father’s nationality; or when he/she has 1'10 legal relationship
with the father, or the nationality of the father is unknown, he/-she
will retain the nationality of the mother from the father’s side.

Antrcne VI pARA. (4) stipulates that in caso of failure to exercise
the right or duty to opt for either nationality within one year of
i ) i . .
reaching majority age the person concerned will retain  the

nationality possessed during minority.
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2. Prevention of future cases of dual nationality

ArticLE VII prevents dual nationality from re-oeccurring by
providing that he who has acquired either Indonesian or Chinese
nationality will lose the same if after either leaving Indonesia or

* China he sets up permanent residence outside Indonesia

or China respectively, and re-acquires Chinese cr Indonesian

nationality respectively by his own free will.

By AryicLe VIII both parties prevent the creation of new
cases of dual nationality by laying down that both will adhere to
the jus sanguinis principle and confirming implicitly that the
nationality of either party will not be conferred jure soli on persons
of the other party bern in their respective territories.

The Article contains no provision for persons of either party
born in the territory of third parties.

ArTICLE IX provides for the acquisition of Indonesian or
Chinese nationality through adoption of a minor under five years
of age by an Indonesian or Chinese national respectively with the
automatic loss of the other nationality,

[The Indonesian Nationality Act of 1958 provides for
the acquisition of Indonesian nationality by an alien minor
under five years of age in case of adoption by an Indonesian
national (Art. 2), and for the loss of Indonesian nationality

of & minor under five years in case of adoption by an alien
(Art. 17 para.(d).]

ArTIOLE X prevents the creation of dual nationality as a
consequence of marriage of persons belonging to Indonesian and
Chinese nationality respectively by providing that in such cases
each person retains his/her original naticnality. Nationals of either
party can acquire the nationality of the other party by applying
for the same to the competent authorities in the contracting parties.
Acquisition of the nationality of the other spouse will entail the
automatic loss cf the person’s original nationality. (The
Indonesian Nationality Act of 1958 coutains a concurrent provision
in Article 7).

3. Other provisions

ArticLe IIT contains the procedure to be followed in
exercising the right of option. The declaration of renunciation
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must be made before the authorities of the other party. 'The
authorities meant by this Article within the territory of eﬂa,ch bt-z.lte
are the authorities to be entrusted with this task and the }Lmb'assx?s,
Consulates in the other party’s territory as well as obhel" S[)C(.‘lal
Offices to be set up for this purpose. The provisions of 13]118 Art-lcl:‘al
are in principle also applicable to dual nationals residing abroa

in third ccuntries.

ArricLes XII axp XIII provide that matters co‘nCerning
implementation of the Treaty not regulated therein, a-nd dlﬂ‘leren‘ces
of opinion between the parties with regard to the 1nter-1)10ba-‘f1011
and implementation of the Treaty are subject to further discussions
and negotiations between the parties.

ArricLE XIV PaRA. (2) stipulates that the Trea.ty will be
binding upon the parties for twenty years and will be con's1der<.ad to be
still in force after that period unless one of the parties w1s}'1es.to
terminate the Agreement. The Treaty will then cease t0 be binding
one year after the date of termination.

The explicit nature of the choice to be made. by .’che persons
concerned for either Indonesian or Chinese nationality, and the
absolute equal position of the two nationalities as .sh.own by the
above cited provisions in the Treaty are the two .dISt‘l.DCt features
characterising this settlement of the dual nationality problem
between Indonesia and China.

There is no question in these provisions of one nationalit.y
being conferred automatically on the person concerned uTﬂossl. it
is renounced, thereby giving predominance of one ‘nahona. ity
over the other as e.g.shown by Article 5 of the Assignment /(.>f
Citizens Agreement concluded between the th.,llerlandgrand In ('ionc.sna.
in 1949. (See Laws concerning Nationality, U.N. I..eglsla,tlve
Series, N.Y. 1954, p. 235). In the latter case the parties made
the Indonesian nationality dominant as far as the former Nether-
lands subjects of foreign origin non-Netherlanders were concerned.

As opposed to the passive gystem to be fc und in Article 5 of
the Netherlands-Indonesian Agreement mentioned above, the Indo-
nesian~Chinese Treaty has adopted instead the active system. '].The
explicit nature cf the choice in this active system has the following
advantages :—
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(1) The contracting parties have a greater assurance that
they will have as their nationals persons who indeed
want to be nationals of the country.

(2) The express choice for one of the nationalities is pre-
ferable from the point of view of proof of nationality as
it normally entails a certificate or written statement as
evidence of the choice made.

(8) It is in full accord with the prineiple that the individual’s
choice should be respected in  matters

concerning
nationality.

The Treaty can therefore be considered as a satisfactory

solution as it practically solves all existing cases of dual nationality
and avoids future dual nationality as well.

It should be noted, however, that the principles and provisions
contained in the Treaty cannot be universally adopted in all bilateral
settlements of dual pationality as it is based on the fact that the
parties have nationality legislations both based on the jus sanguinis
principle. The insistence on this is clearly shown in Articles V,
VI para. (4), and VIII. A settlement of dual nationality between
partics adhering to different principles e. g., jus sanguinis and

jus soli, or a combination of both would have to adopt

quite
different solutions.

There are, however, a few principles in this Treaty which merit
consideration as they are of a general nature:—
(1) The emphasis on the individual's free cheice (Art. VII).

(2) The equality between the sexes (Arts. T para. (2), and
X).

(3) Compulsory nature of the right of option (Arts. I,
V, and VI para. (4)).

(4) The majority age of 18 years (Art. Il para. (2)).
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ANNEX 1

Provisions of the Nationality Act of 1958 (Act No. 62', 1958f
State Gazette No. 113, 1958) relevant to the question O
Dual Nationality.

Article 3

(1) A child born out of wedlock from an Indones.ialn }mith(;g
but having the nationality of its alien father, or a c¢hild, bo ]117
wedlock and having the nationality of its alien fat‘hm- but )\ a
judicial divorce decree given into the custody of its Indonc:‘ﬂ.an
mother, shall be permitted to apply to the l\‘Il.lllStel' of Jllht-.](‘(’.
for Ill(iOllusiﬂn nationality, if upon the acquisition of Indor\xosxm:
nationality, it will have no nationality or attaches a Htm(,n'lgn(i
renouncing the other nationality in the manner legall-y pr(;w :; ,
for by its-country of origin and/or in the manner .pl'ovule(v{ or ﬂ}c
an aé1vemont- on the settlement of dual nationality between th
Republic of Indonesia and the country concerned.

Article 4

(1) An alien born and residing within the tex.'ntoT"\: oi; ht(]:(;
Republic of Indonesia, whose father—or mother,' in lc‘((l:(;)m:n i”,
is no legal family relationship with the- fat,her.——\\ as‘ a; g
the territory of the Republic of Indonesia an('l 1s a resic Icn't‘ ! fm;
Republic of Indonesia, can apply to .the 'Mmlster (l)fx 'ql:;;:ition
the acquisition of Indonesian nationality, if, u[.)on t.u« { f]f ‘.“) e
of Indonesian nationality, he has no other nationality o‘r if, o : 1;
time of application, he also submits & written statement 1(311‘()11’11.(-11(1)1l lg:
any other nationality he may possess under the 1egu¥ .PIO‘\I,\f $
0p2\1':1twc in his country of origin, or und(.\r thf» flm_w:t(f:; 0 ir::l(])
agreecmont on the settlement of dual nationality (Tl el iy
between the Republic of Indonesia and the country concerned.

Comment

Articles 3(1) and 4(1) provide for a simpl'iﬁud proco(}l.u‘(lttf)
acquire Indonesian nationality i.e., by application t(') t%l‘(l“ ?(1)1.11:11;:
of Justice, for alien minors who either because of (-10.50 rela .1‘.11; .1\
with their Indonesian mother or mothers or habl'fu;ll resic (1lu‘ l
may be considerd to be more closely connected with Indonesia
than with the country of their alien parent or parents.
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The expression the natural child “having the nationality of its
alien father”, as used in this provision refers to the child born out of
wedlock recognised by the alien father. The unrecognised illegitimate
child of an Indonesian mother acquires Indonesian nationality by
virtue of Artiele 1 para. (d). The exercise of the simplified procedure,
however, is qualified by a clause designed to prevent dual national-
ity. This procedure is to be distinguished from naturalisation.

Article 5
(2) To qualify for an application for naturaiisation:

(h) the applicant must have no nationality, or have
lost his nationality upon acquiring  Indonesian
nationality, or attach a statement rencuncing his
other nationality wunder the legal provisions of his
country of origin or under the provisions of an
agreement on the settlement of dual nationality
concluded between the Republic of Indonesia and
the country concerned. '

comment

The provision contained in Para. (2) Clause (h) is designed to
prevent the creation of future cases of dual nationality through
naturalisation.

Article 5

(6) The decision of the Minister of Justice granting
naturalisation, which becomes effective on the day when the
applicant takes the oath or makes the promise of allegiance before
the District Court or the Republic of Indonesia Representative
Office in his town of residence, shall be retroactive to tho day
when the afore-mentioned decision is made.

The oath or promise of allegiance shall be as follows:—
“I swear (promise) that I renounce all allegiance to
“any alien authority; that I recognise and accept
“the supreme authority of the Republic of Indonesia
“and that I shail remain loyal to it; that I shall

+ “uphold and seriously serve the Constitution and the
“laws of the Republic of Indonesia; that I shall
“readily hear this responsibility withount any
“qualification whatsoever,”

s
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Article 7

(1) An alien woman married to a national of the Republic
of Indonesia, shall acquire Indonesian nationality if and when
she makes a statement to that effect within one year after the
conclusion of the marriage, unless she will be still in possession of
another nationality at the time she acquires Indonesian nationality.

In the latter case she shall not be permitted to make the
statement.

Article 8

(1) An Indonesian national of the female sex whe is married
to an alien, shall lose her Indonesian citizenship if and when she
makes a statement tc that effect within one year after the con-
clusion of her marriage, unless the loss of the Indonesian nationality

will render her stateless.

Article 9

(1) Indonesian nationality acquired by a husband  shall
automatically apply to his wife, unless the wife is still in possession
c¢f another nationality upon the acquisition of Indonesian nationality.

(2) The loss of Indonesian nationality by a husband shall
automatically apply to his wife, unless such loss renders her

stateless.

Comment

Articles 7, 8 and 9 are concerned with the acquisition or loss
of nationality through marriage, and the effects of acquisition or
loss of Tndonesian nationality by the husband on his wife. Though
the principle of “nnity of the family” is maintained in principle
in these provigions, it is qualified by a provision designed to prevent
the ercation of dual nationality. Acquisiticn or loss of nationality
throngh marriage, based on the “unity of the family” prineiple,
no longer follows marriage or its dissolution automatically.

Article 11

(1) A person who because, or in consequence of marriage
has lost his/her Indonesian nationality, shall recover that nationality
if and when the person concerned makes a statement to that effect
after the dissolution of the marriage. Such statement shall be




160

made to the Distriet Conrt or the Republie of Indonesia Represen-
tative Office in the town where the person concerned resides,
within one year after the dissolution of the marriage.

(2) The provision of Para. (1) shall not apply in case the
person concerned is still in possession of another nationality after
recovery of Indonesian nationality.

Comment
Article 11 provides for a simplified procedure fo regain
Indonesian nationality lost through marriage with an alien upon
dissolution of the marriage. Here again we find a safeguard to
prevent dunal nationality in Paragraph (2).

Article 16

(1) A child that has lost its Indonesian nationality becanse
of the loss of such nationality by its father or mother, shall recover
Indonesian nationality upon attaining cighteen years of age, if
and when it makes a stafement to that effect. Such statement
shall be made to the District Court or the Republic of Indonesia
Representative Office in the town where it resides, within one
vear after its having attained eighteen years of age.

(2) The provision of Para. (1) chall not apply in case the
child is still in possession of another nationality upon acquiring
Indonesian nationality.

Comment
Article 16 provides for a simplified procedure to regain
Indonesian nationality for the minor who has lost the same through
the loss of Indonesian nationality by its father or mother with a
provision to prevent dual nationality in Paragraph (2).

Article 17

Indonesian nationality shall be lost:

(a) wupon the acquisition of another citizenship by a person’s
own will, on the understanding that in case the person
concerned is in the territory of the Republic of Indonesia
at the time of acquisition of the other nationality, his
Indonesian nationality shall not be considered lost until
the Minister of Justice, with the approval of the Council
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of Ministers, so declares either by the Minister’s own
volition or at the request of the person concerned.
(b) in case the person concerned, when afforded the opportu-
nity, does neither renounce nor give up another nationality.
(¢) in case an unmarried person under 18 years of age is
recognised as a child by an alien, unless the loss of
Indonesian nationality renders the person stateless.
(d) in case a child is legally adopted by an alien before it
has attained the age of five years and if the loss of
Indonesian nationality shall not render it stateless.
(j) in case a person is in possession of a valid foreign passport,
or document having the character of a passport, written
out in his name.

Comment

Article 17 contains provisions designed to prevent the creation
of dual nationality (Paras. (a). (¢), and (d)) and reduce existing
cases of dual pationality by providing for the loss of nationality
in certain cases (Paras. (a), (b), and (j)).

TRANSITORY PROVISIONS

Section 1

A woman who under Section 3 of the Military Authority
Ordinance No. Prt/PM/09/1957 and Section 3 of the Central
War Authority Ordinance No. Prt{Peperpu/014/1958 has been
treated as an Indonesian national, shall become an Indonesian
national unless she is in possession of another nationality.

Comment
This provision is intended to apply to women married to
Indonesian nationals who between the time of transfer of sovereignty
(December 27, 1949) and the coming into force of this Aet (August
1, 1958) have been treated as Indonesian rationals.

FixnaL ProvisIoxs

Section I
An Indonesian national who is in the territory of the
Republic of Indonesia is considered to possess no other
nationality.
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Comment

Section I of the Final Provisions is not concerned with either
preventing or reducing dual nationality but states the position
of Indonesians also possessing another nationality when present
in the territory of the Repnblic. It recognises dual nationality
as a fact but states that for purposes of Indonesian law such persons
will be considered as possessing only Indonesian nationality.
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ANNEX II

Exchange of Notes between The Indonesian Prime Minister
and The Foreign Minister of The People’s Republic of China
(Peking, dated June 3, 1955).

Pursuant to Articles XII and XIII the Prime Minister of the
Republie of Indonesia and the Chinese Foreign Minister exchanged
views on the implementation and aim of the Treaty resulting in
the Exchange of Notes dated June 3. 1955 which form an integral
part of the Treaty.

The most important part of the Notes is contained in No, 2
which in part states that:

. amongst those having both Indonesian and
Chinese nationality there is a groyp which may be considered
as having only one nationality and no dual nationality
hecause in the opinion of the Indonesian Government their
social and political position proves that they have implicitly
given up their Chinese nationality. Persons belonging to
this category are not obliged to choose a nationality according
to the provisions of the Treaty as they possess only one
nationality.”

The passage quoted above introduces a new element in the
settlement of the dual nationality problem namely the idea of
“effective nationality.”

What is meantby the term ““the category of persons who by their
social and political position have implicitly given up their Chinese
nationality”” has been made eclear in Article 12 para. (1) of
Jovernment Regulation No. 20, 1959 implementing the Treaty
which provides:

. persons who have once taken the oath of
allegiance to Indonesia as a member of an official body, persons
who have served in the armed forces, police, civil service
including service in the autonomous government bodies. and
veterans. Further, presons who have once represented
Indonesia in the political, economic and cultural fields or
participated in international sports events as a representative
of Indonesia, without thereafter representing the People’s
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Republic of China and lastly peasants who according to the
Minister of Internal Affairs, Department of Justice and
Department of Agrarian Affairs on evidence of his way of
life and social behaviour shows himself to be an Indonesian.”
“The above is not applicable to persons who have shown dis-
loyalty to the Republic of Indonesia.” (Art.12 para. (2)).

While abandoning the ‘‘active system” and adopting in part
the implicit choice of Indonsian nationality by a certain category
of persons in pursuance of the Exchange of Notes between the
Governments, the Government Regulation No. 20 does not, how-
ever, appear to have ignored completely the individual’s choice
because according to Article 18 persons belonging to the category
who are considered to have implicitly chosen Indonesian nationality
may state within cne year of the date of the certificate stating his

single Indonesian nationality that he wishes to become a Chinese
national.
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Supplementary Memorandum of the Government
of Indonesia

Part I: COMMENTS ON THE DRAFT AGREEMENT ON MULTIPLE
NaTioNaLITY PRESENTED BY THE U.A.R. DELEGATION

Before commenting on the Draft Agreement presented by the
U.AR. Delegation, article by article, some general remarks will be
made. As stated eavlier at the Third Session of the Committee, in our
opinion, a solution of the problem of dual or multiple nationality
should be found (1) through the enactment of provisions in municipal
legislation aimed at preventing or reducing multiple nationality,
and (2) through the conclusion of bilateral agreements between
the countries. The conclusion of conventions on multiple
nationality may perhaps be possible between countries having
very close political social and cultural ties. As these instances,
however, are rather rare, a solution through the conclusion of a
multilateral convention may safely be said to be generally not
feasible.

The draft convention envisaged therefore should be a model
convention embodying general principles for the guidance of
member countries both for the prevention and reduction cf multiple
nationality either through municipal legislation, or the conclusion
of agreements. For these reasons it would be advisable to divide
the draft into two parts: (1) a draft containing rules and principles
on nationality legislation, (2) a draft for the reduction and preven-
tion of present and future multiple nationality.

The draft on multiple nationality should preferably be divided
into two parts viz., Part I, on theelimination of present multiple
nationality; and Part IL, on the prevention of future multiple
nationality.

In drawing up these drafts the “Convention concerning Certain
Questions relating to the Conflict of Nationality Laws”, concluded in
the Hague in 1930; and the Report and Survey on Multiple Natio-
nality contained in the Yearbook of the International Law Com-
mission 1954, Vol. II, could provide useful guidance.

With regard to the draft convention on multiple nationality,
it would be extremely useful to state in the draft the general
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principles underlying the individual articles of the convention. This
is necessary as the solution proposed will differ depending on
whether one adopts the jus sanguinis or jus soli principle as
the basix, To be generally useful, the draft convention might be
drawn up on the basis of the combination of the two principles
with the jus saaguinis as the main principle. Such a basis would
also be most realistic as the conflict between these two prineiples
is one of the main sources of multiple nationality.

For the other guiding principles we refer e.g.. to those under-
lying the Indonesian Nationality Act, 1958 and the Treaty on
Dual Nationality coneluded in 1949 between the Republic of
Indonesia and the People’s Republic of China, referred to above.

Turning to the U.A.R. Draft Agreement,* we can subscribe
in principle to Articles 1 and 2 relating to the nationality of wives
subject to some drafting changes. Articles 3 and 4 are acceptable
in principle subject to some drafting changes.

With regard to the right of option, we think that it should in
general be made available in all instances of acquisition of
nationality through a change of perscnal status (e.g., recognition of
illegitimate child, adoption, marriage, and change of nationality of
husband), or generally in cases where change of nationality takes
place without taking into account the wishes ef the individual
concerned (e.g.. changes of sovereignty over territory).

The following suggestions can further be made with regard
to the right of option and its exercise:—
g [

(1) The tight of option should be substantiated through
circumstances of fact (habitual residence or close
relationship between the nationality for which the right
of option is provided and the person concerned).

(2) The exercise of the right of option upon attaining
majority should be made obligatory. Failure to do so
might be taken as (implied) affirmation of the one
nationality and rejection of the other nationality. The
nationality to be attributed in cases of non-exercise
of the right of option shall be left to the parties to the
treaty,

*The Draft Agreoment presenied at the Fourth Session of the Committee,

167

(3) The age at which the right of option shall come into
effect (majority age for option) shounld be reconciled with
the age of military serviee.

The above suggestions are in our opinion necessary in order
that the right of option may become an effective ‘and equitable
means of reducing multiple nationality and mitigating its un-
pleasant consequences.

With regard to the age for the exercise of the right of option
we suggest 18 years, as this is generally the age of military servico
in most countries. (See Comment on Basis of Discussion No. 4,
Part III, Report on Multiple Nationality. Doc. A/CN 4/83,
Yearbook of the International Law Commission 1954, Vol. II,
p. b1).

The reconciliation of the age for option and the age for
military service is necessary to prevent obligations of multiple
military service by the person concerned.

We have no comments on the final articles contained in
Part IIT of the U.A.R. Draft, viz., General and Temporary
Provisions.

In conclusion, we would suggest that the draft should not
only contain provisions on the means of acquiring nationality
covered by the present Draft Agreement, but should cover all
possible cases of creation of multiple nationality (e.g., those caused
by change of personal status and change of sovereignty over
territory).

Part IT: CoMMENTS ON THE (GENERAL NOTE ON SoME PROBLEMS
Arising Our oF Duan or MULTIPLE NATIONALITY
OF INDIVIDUALS PREPARED BY THE SECRETARIAT

These comments will be mainly on Chapter I1 of the Note
viz., The Position of Persons with Dual Nationality. The Note
of the Secretariat has diseussed chiefly two main problems arising
out of dual nationality viz.. (a) his lLiability to military service, and
(b) diplomatic protection of persons with dual nationality including
(¢) the treatment of dual nationals in third States. In this
connection the Note has mentioned the solutions of these problems
ag found in treaties and multilateral cenventions especially the
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solutions proposed in the Hague Protocol relating to Military
Obligations in Certain Cases of Double Nationality (Articles

1. 2 and 3); and the Convention concerning Certain Questions
relating to the Conflict of Nationality Laws.

In the opinion of the Indonesian Delegation, however, in
addition to the above mentioned problems, dual nationality also
gives rise to the following problems not mentioned in the Note
of the Secretariat:—

(1) The determination of the status of alien enemy in time
of war: With all its consequences under international law viz., his
possible expulsion from the State’s territory, internment, procedural
standing before the local courts, and the liability of his property for
seizure, the determination of his status becomes more complicated
if the person concerned possesses besides the nationality of an
enemy country another nationality as well. If the situation is
complicated encugh in cases where the second nationality is that
of a neutral country, it may be the more so if besides the nation-
ality of the enemy country the individual concerned possesses
also the nationality of that country itself. (e.g., Kawakita Case
(Tomoya Kawakita v. United States, 1951), 190 F. (2ud) 506).

(2) Double nationality may also complicate the question
of extradition: A State may request for the extradition of its ntional
(or less frequently a naticnal of a third State), who is suspected
of having committed or who has actually committed an extraditable
crime. The State of asylum, however, might refuse to extradite the
person claimed if besides the nationality of the requesting State he
possesses also the nationality of the State of asylum. It is the
practice of the majority of States to decline to extradite their
own nationals. A complication may also arise if the person
demanded is also a national of the country, where the crime for
which extradition is demanded is held to be a non-extraditable
crime. Another complication will arise when two States, which conld
Jegitimately claim a fugitive criminal as its own national, request
for his extradition at the same time from the State of asylum.
(See Report on Extradition, League of Nations Docs., 1926,
Vol. 8, p. 2).
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(3) A person may_ further be subject fo the exercise of

Jurisdiction by a State on the basis of his nationality: A national

may be subject to punishment by his home State for a crime
committed abroad. (For the active nationality principle see e.g.,
Indonesian Penal Code, 1913, Article 5).

(4) Doulble nationality may further complicate the determina-
tion of the status of the individual for purposes of private inter-
national law: This especially applies to countries which follow
the nationality principle in private international law, where the
law that is to govern the acts of a person and the validity of such
acts (the “personal status’ of a person) is determined by the
national law of the person in question.

Solution to this problem may be approached from various
angles. In cases where one of the nationalities coincides with the
lex fori or with the domicile or habitual residence of a person, the
determination of the nationality law governing his personal status
is often reached on the basis of these two factors. The latter case
is, as far as the Indonesian law is concerned, covered by Seection 1
of the Final Provisions of the Indonesian Nationality Act of 1958
which states that: ‘“‘An Indonesian national who is in the territory
of the Republic of Indonesia is considered to possess no other
nationality.”

When the matter comes up in third States, the matter is
less simple, but there is a tendency to apply the test of “effective
or overriding nationality” in determining the law governing
personal status.
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Commentls of the Government of Iraq

Stressing on the importance of the subject the Iragi Special
Committee which studied the Report of the Secretariat and the
Draft Convention presented by the U.AR. Delegation on Dual
Nationality have indicated their preference to resort to bilateral
agreements rather than multilateral conventions in solving the
matters concerning this vital question.

THE COMMITTEE MADE THE FOLLOWING OBSERVATIONS OX THE
DRAFT AGREEMENT* PRESENTED BY THE U.A.R. DELEGATION :(—

Article 1:

(i) To delete Clanse (a) as the title is un-necessarily stated
in the text of the Agreement.

(it) Age of majority in Iraq is 18 years according to the
prevailing laws, therefore the provisions of Clause (b)
could not be aceepted. It is suggested that the majority
age may be left to be determined in accordance with the
laws prevailing in the contracting countries.

(1) Clawvse (¢) may be changed to read as:

(¢) Marriage is the true marriage in accordance with
the matrimonial laws where the marriage has been
concluded (lex loci celebrationis).

Article 2:
May be phrased to read as:

“If a woman who is a national of on¢ of the contracting
parties married a national of another countracting party,
this marriage shall have no effect on the nationality of the
either of the two.

Nevertheless, the wife may opt for the nationality of
lier husband.

If she aequired such nationality she loses her original
nationality on the date "of acquiring the new nationality.
The application for the new nationality should be filed with
the competent authorities in the countryv concerned.”

*The Drafi Agreement presented at the Second Session of the Committee,
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Article 3:
Pronouns referring to the husband to be omitted from the
first two sentences. Last sentence tc be replaced by the
following:
“In case of recovering her nationality before marriage

she loses her nationality acquired after marriage.™

Article 4:
To bhe deleted.

Article 5:
To remain as it is.

Article 6:

To delete part of the first sentence concerning the approval
cf the government of the person who opt for the nationality
which reads as:

“on condition that the two countries should agree to
thiz option.”

Article 7:
The Iraqi Delegation reserves the right to Article 7 as its
application is not in conformance with the Iragi Laws,

Article 8:
The following paragraph may be added:

“If his mother’s nationality is unknown or if his mother
had died before taking the option, or his mother is unknown,
he should be considered as having the nationality of his birth.”

Article 9:

To remain as it is.

Article 10:
To be amended on the basis that it represents bilateral
agreements and reads as follows:

“This Agreement shall be ratified as soon as possible
by the contracting parties in accordance with their consti-
tutional systems. The instruments of ratification shall be
exchanged and this Agreement shall come into force from the
date of exchange of the instruments of ratification.”




Article 11:
To be deleted.

Article 12:
To bLe amended on the basis that it represents bilateral

agreements and reads as follows:

“The Agreement shall remain in force until one of the
contracting parties gives the other one year notice of 1ts
intention to suspend its operation.”

Article 13:

To remain as it is.
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Comments of the Government of Japan

A, Gexeran COMMENTS

The Japanese Government understands that this Agreement*
is intended to prevent the occurrence of, or to reduce the cases of,
multiple nationality in future. If this is the aim of the present
Agreement, it is advisable to re-arrange the structure of this Draft
with this aim in mind.

B. CoMMENTS ON INDIVIDUAL ARTICLES

Article 1:

Paragraph (d) should be deleted since the term is not used in
any other provision in the present Agreement.

Article 2:

The option for a nationality provided for in the second
sentence of this Article ought to be made subject to the nationality
law of the country of which nationality has been opted for.

Article 3:

The recovery of the nationality ought to be subject to the
nationality law of the country concerned,

Article 4:

The approval of the government of the country to which he
belongs should not he made a condition for the acceptance of an
application for naturalisation by another country.

Article 5:

There is a need for some provision as to a minor whose father
is unknown or stateless. In such cases a minor should follow
his mother’s nationality.

Also, even when a minor’s father (or mother) acquires
another nationality after his birth, the application should be made
by the minor (directly or through his legal representative) for
the nationality of his father (or mother), instead of the nationality
automatically given to the mincr.

* The Draft Agreement on Dual or Multiple Nationality presented by the
Delegation af the United Arab Republic at the Second Session of the
Committee,
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Article 6:

In acquiring the nationality of the country of birth, ‘the
approval of the country to which the person formerly helongs
should not be made a condition.

Article 7:

The phrase “in accordance with the twa laws of the adopting
and adopted persons” may well be deleted.

Also. instead of antomatically following the nationality of
the persons who adopted him, a minor should apply, directly or
through his legal representative, for the new nationality of the
persons who adopted him.

Article 8:

First paragraph

Tt is preferable not to limit the period for making the option.

Third paragraph

It is desirable to redraft the second and third sentences so
that it may be clearly understood that a father (or mother)
may opt for a nationality on behalf of his (or her) son and
that the father (or mother) does so as the minor’s legal
representative,
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Memorandum of the Government of

th Unilcd Arab Republic;{:

The U.AR. Delegaticn had presented to the Committee
during its Second Seszion held at Cairo. a Memorandum on Multiple
Nationality and a Draft Agreement on the subject.

The Delegation explained, in that Memorandum, the dis-
advantages of multiple nationality and the impossibility of its
climination owing to the social., economic and political contra-
dictions in the interests of the different States. and the
differences in the principles of conflict of laws and publie policy.

The Draft Agreement attached to the above-mentioned
Memorandum included some rules aiming to eliminate multiple
nationality and its complications.

The Delegation, considering the different points of view
expressed at the Committee’s Third Session held at Colombo as
well as the Comments expressed by the Iraqi Government on the
said Draft. submits for consideration another Draft. The Dele-
gation is of the opinion that the conclusion of bilateral or multi-
lateral agreements or treaties should be left to the discretion of
each of the member States, and the complications which may arise
regarding the treatment of persons holding more than one
nationality. the determinaticn c¢f their rights and obligtions
towards each of the States whose nationality they hold, as the
right to diplomatic protection and the military service obligations
and so forth, should be settled through diplomatic channels or
by special agreements.

Finally, the Delegation wishes to point out that the eompli-
cations arising from multiple nationality are rare and secarcely
exist in the United Arab Republic.

* Presented by the Delegation of the United Arab Republic at the Fourth
Session of the Committee,
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LEGALITY OF NUCLEAR TESTS

At its Third Session held in Colombo in January, 1960 the
Committee decided to take up for consideration the question of
Legality of Nuclear Tests, a subject which had been suggested
by the Government of India under Article 3(c) of the Statutes
of the Committee as being a matter of common concern to all the
participating countries in the Committee, The Committee decided
to take up this subject especially in view of the fact that this
matter had not been considered by any other body from the legal
point of view nor had it been adequately dealt with by any of the
authorities on international law. The Committee also took note
of the fact that nuclear tests had been carried out in various parts
of the Asian-African continents or in areas adjacent thereto, and
as such the problem was of great concern to the Asian-African
countries. The Committee directed its Secretariat to collect
backgronnd material and information on the subject including
scientific data as may be available and to place the same before
the Committee at its Fourth Session.

At the Fourth Session held in Tokyo in February, 1961 the
Committee considered the subject on the basis of a report prepared
by the Secretariat. The Delegates of the United Arab Republie,
India, Ceylon, Indonesia, Iraq, Japan. Burma and Pakistan stated
their points of view on the question of legality of nuclear tests,
indicating at the same time the scope of the subject and the basic
principles on which further material had to be collected. The
Committee also heard statements from the Observer for Ghana
and Mr. F. V. Garcia Amador, Member of the International Law
Commission, in his personal capacity as a recognised expert.
Indicating the scope of the subject which the Committee had to
consider, the Member for India pointed out that the Committee
was not concerned with the controversial and debatable question
of the legality of the use of nuclear weapons in time of war, but
was concerned with the question of legality of nuclear tests in
time of peace. The question for consideration in his view was:
Are nuclear tests conducted by a country within its territory or
elsewhere, which are likely to cause harm to inhabitants of other
countries, permissible according to international law? The
Committee, in his view, was concerned with considering whether
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any known or accepted principles of international law could be
applied to the situation arising out of these tests. If the existing
principles were inapplicable or inadequate, the Committee would
have to consider whether international law, which had in the past
met new situations by evolving new principles, could not in the
present case similarly attempt to counter the grave threat to which
States were exposed by these tests by formulating a suitable doctrine
with new principles to meet the new situation. The representa-
tives of other participating countries concurred in this approach
to the problem and the Committee decided that it would confine
itself to an examination of the problem of legality of nuclear tests
in time of peace. The Committee further decided that the Secre-
tariat of the Committee should continue its study of this subject
and prepare a report for the consideration of the Committee at
its Fifth Session.

At the Fifth Session held in Rangoon in January, 1962 the
subject was fully discussed by the Committee on the basis of the
materials on the scientific and legal aspects of nuclear tests
collected by the Secretariat of the Committee. The Governments
of Japan and the United Arab Republic submitted written
Memoranda on the subject. The Committee heard the view point
and expressions of opinion on the various topics on this subject
from the Delegations of Burma, Ceylon, India, Indonesia, Japan,
Pakistan, Thailand and the United Arab Repubic. The Committee
also heard statements from the Observers for Ghana, Laos and
the Philippines, and the representative of the League of Avab
States. Dr. Radhabinod Pal, President of the International Law
Commission, in his personal capacity as an expert and Dr. Oscar
Schachter in his personal capacity also made a few remarks.

The Committee considered the question on the basis of the
scientific information on the effects of such tests contained in the
Reports of the United Nations Scientific Committee on the “Effects
of Atomic Radiation”, the Reports of the British Medical
Research Council on the ‘“Hazards to Man of Nuclear and Allied
Radiations” and the Reports of Japanese Scientists on the “Effects
and Influences of Nuclear Bomb Test Explosions.” Indicating
the scope of the discussion, the President of the Committee,

Mr. M. C. Setalvad, again pointed out that the Committee was _
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not concerned with the question of the use of nuclear weapons
in time of war, but only with the question of the legality of nuclear
tests in time of peace. The President drew the attention of the
Committee to the topies for discussion prepared by the Secretariat
and the Committee discussed the subject on the basis of the
following questions:—

I. (a) Is a State responsible or ought to be so for direct
damages caused to the inhabitants of the area where tho tests are
carried out due to deaths of human beings and destruction of their
property resulting from explosions of atomic devices under the
law of tort or principles analogous thereto?

(b) If such damage is caused to a foreign national resident
or sojourning in its territory or to one who may be accidentally
passing through the danger area, would the State which is carrying
out the tests be liable to pay reparation to the injured alien’s home
State under the principles of State Responsibility in international
Law?

(¢) If such damage is caused to a foreign national whilst
resident or sojourning in a neighbouring State, would the State
carrying out the test be held liable to pay reparation to the injured
person’s home State under principles analogous to that of State
Responsibility in international law?

II. (a) Can it be said that a State which carries out atomic
tests in its own territory is endangering the safety and well-being
of its neighbouring States and their inhabitants due to possi-
bilities of radioactive fall-out; and if so, whether the use by a
State of its own territory for such purposes is not contrary to the
principles of international law?

(b) Can it be said that the use by a State of its own
territory for the purpose of carrying out nuclear tests by explosion
of atomic devices amounts to an abuse of its rights in respect of
use of its State territory?

IIT. (a) If it is established that explosion of nuclear devices
results in pollution of the air with radjoactive substance and that
such contaminated air is injurious to the health of the peoples of
the world, would the State carrying out the tests be said to be
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responsible for an international tort in accordance with the princi.
ples laid down in the T'rail Smelter Arbitration case ?

(b) In an action based on commission of an international
turt, would it bhe necessary for the claimant State to prove actnal
damage, or is the general scientific and medical evidence on the
effects of nuclear explosions sufficient to maintain the action?

(¢) Even if the harmful effect resulting fiom contamination
of the air can be confined within the territories of the particular
State. can it bé said that the State has violated the human rights
of the citizens and aliens living in its territory. and if so, whether
the State is responsible for the harm caused to the aliens under
the prineiples of international law relating to State Responsibility?

IV. Ts the use of atomic weapons in a war illegal, and if so,
can the tests earried out for the purpose of manufacture and
perfection of such weapons be said to be illegal by itself without
proof of any damage? Can the question of stoppage of such tests
be said to be a matter of international concern?

V. Would the payment of damages by a State for injuries
suffered due to nuclear tests be regarded as sufficient or should an
injunction for stoppage of such tests be necessary?

VI. Does the intevference with the frecdom of the air or the sea
navigation resulting from declaration of danger zones over the
areas where the tests may be carried out amount to violation of
the principles of international law?

VII. Is the destruction of living resources of the sea which result
from nuclear tests on islands or areas of the high seas to be re-
garded as violative of the prineiples of international law?

VIII. Is it lawful for an administering anthority to use territories,
which it holds on trust from the United Nations, for purposes of
holding nuclear tests?

The Delegates expressed their views on the above questions
and on the basis of these discussions, the Secretary of the Committee
prepared and presented a Draft Report on the subject for the
consideration of the Committee. After a general discussion, the
Committee decided that the Secretariat should submit the Draft
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Report on Legality of Nuclear Tests to the Governments of the
participating countries for their comments and that the subject
should be placed before the next session of the Committee as a
priority item on the agenda.
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ARBITRAL PROCEDURE

At its Second Session held in Cairo in October, 1958 the
Committee decided to take up for consideration the subject of
Arbitral Procedure as a matter arising out of the work done by
the International Law Commission. The International Law
Commission at its Tenth Session had finalised its recommendations
on the subject and had drawn up Model Rules on Arbitral Pro-
cedure. The Committee directed its Secretariat tc prepare a
questionnaire on the subject to serve as a basis for discussion at

the next session of the Committee.

At the Third Session held in Colombo in January 1960, the
Committee generally discussed the subject on the basis of the
questionnaire prepared by the Secrctariat. The Delegates of
India and Indonesia expressed the view that the Model Rules pre-
pared by the International Law Commission went far beyond the
established concepts of arbitration and approached that of a process
of Court. The Delegates of Burma, Iraq and Pakistan reserved
their position on this subject. The Delegates of Ceylon, India,
Indonesia and the United Arab Republic were of the opinion that
the consent of the parties underlies the formation of an arbitral
agreement as also its enforcement and were generally opposed to
the acceptance of the concept of judicial arbitration as formulated
by the International Law Commission. If there was any dis-
agreement, for instance, regarding the existence of a dispute or
its arbitrability, these Delegates took the view that such a dispute
should be settled by the consent of parties and not by empowering
any tribunal like the International Court of Justice or the Permanent
Court of Arbitration to decide the question. The Delegate of
Japan, however, took a different view. He was in favour of the
omission only of the Permanent Court of Arbitration from the
tribunals before which the question of arbitrability could be taken
up. The Delegates of India and Ceylon were of the view that such
a dispute should not be referred to the arbitral tribunal even
if it had already been constituted, but the Delegates lof Japan
and the United Arab Republic were of the view that' it should be
referred to the arbitral tribunal if it had already been constituted.
With regard to the constitution of the arbitral tribunal, the
Delegates of Coylon and the United Arab Republic were of the
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opinion that an arbitral tribunal could be constituted not merely
at the request of one of the parties but after the parties agreed
that an arbitrable dispute had arisen. The Delegates of Ceylon,
India, Indonesia and the United Arab Republic appeared to be
of the view that in the absence of agreement. the International
Court of Justice should not be brought in to make appointments
of arbitrators. The Delegate of Japan saw no objection to the
appointment of an arbitrator by the President of the International
Court of Justice in the absence of agreement between the parties.
With regard to the question of the immutability of the tribunal,
the Delegates of the United Arab Republic and Japan were of
the opinion that a party may replace an arbitrator appointed
by it until the tribunal has begun its proeeedings, but the arbitrator
should not be replaced during the proceedings before the tribunal
oxcept by mutual agreement. The Delegate of Ceylon, however,
put forward the view that either party to an agreement should
have the right to change the arbitrator appointed by it at any
stage of the proceedings. The Delegates of India and the United
Arab Republic were of the opinion that arbitrators may be changed
on account of a disqualification at the instance of any party at
any stage of the proceedings, but not by any decision of the
International Court of Justice. With regard to the compromis,
the Delegates of Ceylon, India and the United Arab Republic
were agreed that the parties having recourse to arbitration
should conclude a compromis wiich would include such provisions
as are deemed desirable by the parties. The Delegate of the
United Arab Republic was further of the view that if the parties
failed to reach agreement on the contents of the compromis or
failed to conclude a compromis, the arbitral tribunal should draw
up the compromis after it was constituted. The Delegates of
Ceylon and India, however, adhered to their earlier view that if
the parties failed to agree, such a dispute should not be referred
for decision even to the arbitral tribunal. All the three Delegates
were of the view that such a dispute should not be referred to
the Tuternational Court of Justice. With regard to the powers
of the tribunal, the Delegate of the United Arab Republic was of
the opinion that the arbitral tribunal was the judge of its own
competence and possessed the widest powers to interpret the
compromis. The views of the Delegate of Ceylon were similar
with the exception that he was of the view that the arbitra]
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tribunal was not free to decide on counter-claims or additional or
[} . « o ; i . e ‘
ising out of the subject-matter. The Delegate
i .

negative and was opposed

With regard to

incidental claims ar
of India answered these questions in the
to the arbitral tribunal deciding a case ex parte. . .
the award, the Delegate of the United Arab Republic was of the
to give the award could be extended not (ml.y
* but also by the court when 1t

view that the time

» the agreement of the parties,
Ezeﬁ:da:uch extension necessary to reach a just .decision. The
Delegates of Ceylon and India thought that-. the time c.oul(kl fmt-
be extended except by agreement of the parties. On‘the qucsl,lo.n
of the interpretation of the award, the Delegates of Feylon, India
and the United Arab Republic were agreed that a dlspl:lt(‘ should
not be referred to the Tnternational Court of Justice without t-hc-
agreement of the parties. On the question O-f the annulment ot
the award by the International Court of Justice, the Delegate of
the United ‘Arab Republic was prepared to recognise the legal
right of the parties to ask for snch annulment on important grou.n‘ds,
but the Delegates of Ceylon and India were averse to referring
such a matter to the International Court of Justice. All the three
Delegates were agreed that snch a dispute should not be wfened
to the International Cowrt of Justice except by consent of the
parties. With regard to the revision of the award, the Delegate
of the United Arab Republic thought that the parties shou.ld have
the right to ask for the revision of the award in the case of dlscover'y
of new material facts, while the Delegates of Ceylon and India
thought that this could be done only with the agreemm.lt <-)f ’ch.el
parties. All the three Delegates were agreed that an ap}_)llcat,l()l.l, if
it could be made, for such a revision should be made to the arbitral
tribunal, but not to the International Court of Justice except by
consent of the parties. The Delegates of Burma, Iraq, Japan and
Pakistan reserved their position on these matters. A Preliminary
Report on the subject was drawn up by a Sub-Committee, ‘butv db
all the Delegates had not as yet expressed their views, the Commi-
ttoe decided that the subject should be taken up for further

consideration at its next session.

The Committee generally discussed the subject at its Fourth
Session held in Tokyo in February 1961. Since all the Delegations
had not as yet turnished their answers to the questionnaire pre-
pared by the Secretariat, the Committee pestponed consideration
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of the subject until its Fitth Session and directed the Seeretariat
to prepare a general report on the subject summarising the views
of the Delegations expressed at the Colombo Session or communi-

cated later in their answers to the questionnaire,

At the Fifth Session held in Rangoon in January, 1962 the
subject was fully considered by the Committee on the basis of
a report prepared by the Secretariat. The Delogate of Pakistan
made a general statement on the subject and gave the answers to
the questionnaire prepared by the Secretariat. The Delegate of
Pakistan was of the opinion that the Model Rules on Arbitral
Procedure. prepared by the International Law Commission, consti-
tuted a remarkable technical work of drafting and were an important
contribution to the cause of peaceful settlement of international
disputes. In his opinion, the Model Rules would be of great value
to governments in the drafting of arbitral agreements. He stated
that he did not agree with the objections which had been raised
against the Model Rules on the gronnd that they did not respect
the sovereignty of States. The rules were intended to be binding
on the States which had agreed to submit a dispute to arbitration
and, in his view, the sovercignty of States may have to be limited
to the extent of the new development of procedures for the binding
settlement of international disputes. He emphasised the im-
portance of peaceful settlement of international disputes through
the machinery of the International Court of Justice and through
the measures of international arbitration. and stated that his
Government supported the Commission’s Draft and hoped that
States might find it possible to use the Model Rules as a guide.
In his opinion, the concept of voluntary arbitration had not led to
very useful results nor had it solved the vital conflicts that break
the relationship between nations. He thought, therefore, that
in the interests of international understanding and peace, some
sort of procedure should be devised to avoid the possibility of
frustration of arbitral agreements. In his view, the principle of
non-frustration, as formulated by the Commission, had great
merits. He stated that his Government were in favour of
considering the recommendations of International Law Commission
as a useful guide and said that, broadly speaking, hiz Delegation
Wwas generally in support of the Model Rules on Arbitral Procedure
as rccommended by the International Law Commission. After
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a general discussion on the subject, it was found that there was
divergence of views among the Delegations of the participating
countries, some accepting the principle of judicial arbitration as
recommended by the International Law Commission, whilst others
were in favour of the traditional procedure of arbitration and
were of the view that the Draft Code prepared by the Commission
went far beyond the scope of arbitral procedure and contained
substantive provisions contrary to the notion of arbitration as
conceived in existing international law. In view of this position,
it was felt that no useful purpose would be served by the Committee
attempting to draw up some model rules of its own on this subject
and there was general agreement with the suggestion of the Dele-
gation of Japan that the subject might be removed from the agenda
of future sessions. The Committee finally decided that a report
should be drawn up incorporating the views expressed by the
various Delegations and that the matter should be removed from
the agenda of the future sessions of the Committee.

&
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REPORT OF THE INTERNATIONAL
LAW COMMISSION

THIRTEENTH SESSION

During its Thirteenth Session, held in Geneva from lst May
to 7th July 1961, the International Law Commission had consi-
dered the subject of Consular Intercourse and Immunities and
had adopted Draft Articles on this subject. A report on the
work done by the International Law Commission, prepared by
the Secretariat of the Committee, was placed before the Commi-
ttee at its Rangoon Session in accordance with Article 3(a) of its
Statutes. The Committee was represented at the Thirteenth
Session of the Commission by an Observer, H. E. Mr. Hafez Sabek,
Member for the United Arab Republic. H.E. Mr. Hafez Sabek’s
Report on the work done by the Commission at this Session was
placed before the Committee and the Delegates expressed their
appreciation of the very valuable services rendered by the dis-
tinguished Member for the U.A.R. in representing this Commi-
ttee at the Thirteenth Session of the Commission. After a general
discussion on the subject of Consular Intercourse and Immunities,
the Committee decided to request the Governments of the parti-
cipating countries to transmit their comments on the Draft
Articles, prepared by the Commission, to the Secretariat of the
Committee as soon as possible. It was further decided that the
Secretariat should prepare a report on the basis of these comments
which should be considered as a priority item at the nexft session
of the Committee. The Committee took note of the decision of
the United Nations to convene a conference of Plenipotentiaries on
this subject and decided to be represented at this conference by
an Observer,
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