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PREFACE
It is with pleasure that the Asian African Legal

C nsultative Committee presents this volume of "Report and
S°lected Documents' for the thirty-eighth Session held in
A~cra, Ghana from 19 to 23 April 1999. This Re.p0~tis another

ntribution of the AALCC towards achieving greater
:ssemination of its work and promoting wider knowledge of
international legal matters of common concern ongst the
Member States of the two continents ofAsia and Africa.

The AALCC'smain achievement has been in generating
positive consensus within the Member States over matters and
issues that are of prime importance to them and are on the
agenda of the United Nations. Member States increasingly work
in consultation with this organization and have often sought
creative solutions to various legal problems. That way, the
AALCChas gained a great deal of institutional as well as
functional progress. The AALCC Secretariat has plans to
improve the speed and access of its publications by initiating a
web-based service with e-mail facility to keep the Member
States informed about the research work emanating from the
Secretariat. .

This is a regional organization having agio bal vision and
this has enabled it to play a vital role in formulating views and
opinions especially during the UNDecade of International Law.
This report is a landscape of international legal issues that
have greatly influenced the world over these years. Economic
and other constraints have seldom impeded the full realization
of the potential of the AALCC.

Another publication 'AALCC Bulletin' published bi-
~nUally, apart from covering AALCC'sactivities and the latest
Segb~developments has a section for Articles/Write-ups on
U ~ects f' .and 0 mternational law. Students/teachers/diplomats

to other experts in the field of international law are welcome
send in th . ibutieir contri utions towards the same.



This Report contains detailed background information,
Decisions adopted and the discussions held during the Accra
Session for handy reference purposes. Since this volume covers
almost all the items under the AALCC's Agenda, the wide
readership all around is expected to benefit from it.

Before, concluding, I would like to express my
appreciation for my colleagues Mr. M. Reza Dabiri the Deputy
Secretary General for his valuable editorial skills shown in the
preparation of this massive volume, and Mrs. Neelam V.Mathur
for her efficient handling of the compilation and proof reading
jobs of this text.

New Delhi
1st February 2000

Tang Chengyuan
Secretary General
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I. THE ASIAN AFRICAN LEGAL CONSULTATIVE
COMMITTEE

(i) Introduction

The Asian Legal Consultative Committee was constituted
on 15 November 1956 by seven Asian States. i.e. Burma,
Japan, India, Indonesia, Iraq, Sri Lanka and the United States
Arab Republic. The Committee was founded to facilitate the
exchange of views and information on legal matters of common
concern to the Member States. The Committee was accorded in
1980 the Permanent Observer Status in the United Nations
and in 1981, the status of an inter-Governmental Organisation
on the 25th Anniversary of the Constitution of the Committee.
The Committee by now, with much wider participation of
States, had been able to forge very close links with the
International Court of Justice over the years and some of the
judges of the ICJ had themselves participated in the work of
the Committee and had contributed to a large measure in
building up the image and the high reputation which it has
been able to earn in the United Nations and international legal
circles. The administration of justice, the adjudication of
claims, the resolution of legal issues and the pacific settlement
of disputes which remain the raison d'etre of the United
Nations and its principal judicial organ, the ICJ, are very much
dependent on the progressive development to meet the
ch.ang.ingneeds of an expanding international community. It is
thl~ vital function, namely the progressive development of law
which the AALCChas been performing since its inception that
has earned to it the gratitude and admiration of the ICJ and
the comity of nations. The Committee has since been
examining matters which are before the United Nations and
specifically the International Law Commission and the Sixth
Committe~ of the General Assembly. It has made substantial
progress m achieving its aims and objectives as a regional
~ter-governmental organisation, with forty-four nations' in its

~hese are: Ara.b Republic of Egypt, Bahrain, Bangladesh, China,
KPrus, Gambia, Ghana, India, Indonesia, Iran (Islamic Republic

~ Iraq, Japan, Jordan, Kenya, DPR Korea, Republic of Korea,
uwair, Libya, Malaysia, Mauritius, Mongolia, Myanmar, Nepal,



fold. The Committee continues to promote common awareness
of the merit of peaceful resolution of disputes as well as
~evelopment of consensus on r~gional and global issues among
Its members. The annual Sessions of the Committee are held
each. year in different member countries upon invitation and
rotation.

The latest thirty-eighth annual Session was held in
Accra, Ghana from 19 to 23 April 1999. The Session was
inaugurated by H.E. FIt. Lt. Rawlings, the President of Ghana.
Dr. Martin A.B.K. Amidu, the Deputy Minister of Justice and
Deputy Attorney General of the Government of Ghana was
elected as the President of the Committee and Mr. Abdulla
Ahmed Ghanim, Minister of Legal Affairs, Government of the
Republic of Yemen was elected the Vice President of the 38th

Session. The Committee was honoured by the presence of two
distinguished members of the International Law Commission
Ambassador Mr. Chusei Yamada and Ambassador Mr. E.A~
Addo, the Solicitor General of Ghana.

Detailed deliberations were held on each of the listed
topics and a special Meeting on Environment was held.

The Agenda items of the Accra Session are as follows:

I. Organizational Matters

1. Consideration and adoption of Agenda

2. Election of the President and the Vice President.

3. Admission of observers

4. Report of the Secretary General on Organizational;
Administrative and Financial matters.

Nige~ia, Oman, Pakistan, Palestine, Philippines, Qatar, Saudi
Arabia, Se~egal, Sierra Leone, Singapore, Somalia; Sri Lanka,
Su~an, SYrIa,Tanzania, Thailand, Turkey, Uganda, United Arab
Emirates and Yemen.Botswanais an associate member.
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5. Report on Matters concerning the Headquarters Issue

6. Repot on the Regional Centres of Arbitration

7. Report on the Financial Matters of the Arabic Division.

8. Venue of the Thirty-ninth Session.

II. Matters under Article 4 (a) of the Statues: Matter
Relating to the International Law Commission.

Report on the work of the International Law Commission
on its Fiftieth Session.

III. Matters under Article 4 (c) of the Statutes: Matters
Referred to the Committee by Member States

1. Status and Treatments of Refugees.

2. Deportation of Palestinians and other Israeli practices
among them the Massive Immigration and Settlement of
Jews in occupied Territories in Violation of International
Law particularly the fourth Geneva Convention of 1949.

3. Legal Protection of Migrant Workers.

4. Law of the Sea.

5. Extraterritorial Application of National Legislation: Sanction
Imposed against Third Parties.

IV. Matters under Article 4 (d) of the Statues: Matters of
Common Concern having Legal Implications.

1. The United Nations Decade of International Law: Report of
the Experts Group Meeting, New Delhi 11th and 12th

February 1999.

2. The Report of the UN Conference of Plenipotentiaries on the
Establishment an International Criminal Court.

3



3. The United Nations Conference on Environment and
Development: Follow-up

V. Trade Law Matters

1. Progress Report concerning the Legislative Activities of the
United Nations and other International Organizations in
the Field of International Trade Law.

2. Report of the WTO Seminar held in New Delhi on 17th and
18th November 1998.

VI. Special Meeting on Environmental Law

VII. Any other Matter.

(ii) Progress of Work since the Thirty-seventh (New
Delhi) Session, 1998

• Subsequent to the Thirty-seventh Session held in New
Delhi, in April 1998 the Secretariat followed the work
programme as approved at that Session. This included the
work supportive of the United Nations and other inter-
gove.rnmental organizations; Organization of meetings and
~emmar~ under the auspices of the AALCC;representation at
international conferences; preparation of briefs for
co~s~~eration at Accra Session and other promotional
activities. A brief reflection on these activities is as follows:

(a) Co-operation and Consultation with the United Nations
and AALCC'swork Supportive of the United Nations Its
Specialized Agencies and other Inter-Govemme~tal
Organizations

(i) Secretary General's Meeting with the Legal Counsel of
the United Nations

The Secretary General visited New York from 26 October
to 3rd November, 1998. During his week long stay in New York
the Secretary General held consultations with Mr. Hans Corell,
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the United Nations Legal Counsel and other United Nations
Officials. In his meting with the Legal Courrsel, the Secre~ary
General expressed his gratitude and appreciatlOn to the United
Nations for its continued support to the AALCC'swork.

(ii) Representation at the fifty-third Session of the General
Assembly of the United Nations

The Secretary General and the AALCC's Permanent
Observer in New York, Mr. Bhagwat Singh represented the
MLCC at the 53rd Session of the General Assembly.

Pursuant to General Assembly Resolution adopted at its
Fifty-first Session (GARes. AI 51 111) an item. on "C<;>-operation
between" the United Nations and the Asian-African Legal
Consultative Committee was placed on the agenda of the 53rd

Session of the General Assembly. The item came up for
consideration at the 48th Plenary Meeting held on 29th October,
1998. The Secretary General addressed the meeting on behalf
of the AALCC.The debate on the item was based on the Report
of the Secretary General prepared by the Secretariat ~f the
United Nations. The General Assembly, after the conclu sion of
the debate adopted a resolution which noted with satisfact~on
the commendable progress achieved in promoting co-operatlOn
between the United Nations and the AALCC.

(iii) Secretary General's Participation at the Sixth Committee
Meeting
The Secretary General had the opportunity to address

the meeting of the Sixth Committee (Legal) of the UN General
Assembly on 29th October, 1999 in which he mentioned about
the work programme of the Committee and the deliberations
held at the AALCC's37th Session in New Delhi.

(iv) Informal Consultation of Legal Advisers

The Secretary-General was invited to attend the Informal
Consultation of the Legal Advisers held during the 53rd Session
of the General Assembly. The consultation focussed its
discussion on the work of the International Law Commission.
Establishment of the International Criminal Court and issues
concerning International Terrorism.

5



(b) Meetings Organised under the Auspices of the AALCC

(i) A:'lLCC A!eetings Organised during the United Nations
Diplomatic Conference of Plenipotentiaries on the
Establishment of an International Criminal Court Rome
Italy - 15 June to 17 July, 1998 "

The United Nations Diplomatic Conference of
Plenipotentiaries on the Establishment of an International
Criminal Court was held in Rome, Italy, from 15 June to 17
July, 1998. The Deputy Secretary General Ambassador
Dr.Wafik Zaher K~il, conven~d two AALCCrn'eetings during
the Conference which were charred by the President of AALCC.
Dr. P.S. Rao. The Meetings were attended by the
representatives of Members States of the AALCC as well as
non-member States. Prior to the meeting an overview of the
Draft Statute, prepared by the Secretariat was circulated
among the Member States and this document was very much
appreciated by them.

. The '?ALCC meeting evoked great interest. Mr. Philippe
Kirsch. C~aIrm~ ~f .t~e. Committee of the Whole was very
appreciative of this initiative and the feed back given to him by
the President.

(ii) Meeting of Legal Advisers of Member States of the AALCC
held at the United Nations Office New York 30th October
1998 '"

A meeting of the Legal Advisers of Members States of the
AALCCwas held at the United Nations Office in New York on
30th October 1998. It was chaired by the President of the
AALCCDr. P..S, Rao, Joint Secretary, Legal Adviser Ministry of
Extern~ Affairs, Government of India and a member of the
International Law Commission. Apart from the Legal Advisers
of 22 AALCCMember States! and 14 observer delegations.s the

1 Bahrain, Bangladesh, Botswana, China, Cyprus, D.P.R. Korea,
E~pt, Ghana, India, Indonesia, Islamic Republic of Iran, Japan,
LIby~n Arab Jamahiriya, Malaysia, Mongolia, Myanmar, Saudi
Arabia, Singapore, Sri Lanka, Thailand, Uganda and Yemen.

2 Angola, Australia, Canada, Cote d'Ivorte. Finland France
Germany,. Mexic~, Net~erlands, New Zealand, Russian Federation:
South Afnca, United Kmgdom and the United States.
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meeting was attended by the President of the International
Court of Justice Judge Stephen Schwebel; Vice President,
Judge Weeramantry .and Registrar of t~e ICJ; Mr. ~. Ospina
Valencia; the ChaIrman. of the SIXth ~ommittee Mr.
Jargalsaikhan Enkhs<:D-l0-an; the Chairman of the
International Law COmmISSIOn,Mr. Joao Clemente Baena
Soares; the Chairman of the Committee <:>fthe Whole of the
United Natio~s Confere?-ce on the Establishment of ~ ICC,
Mr.Philippe Kirsch: Chairman of.the Pre~m:atory Committee on
the Establishment of an International Criminal Court (ICC),Mr.
Adrian Bos; Chairperson of the Working Group on the UN
Decade of International Law, Dr.Flores; Ambassador C. Pinto
and Mr. C. Greenwood (experts); Mr.Pace from the Hague
Appeal for Peace Initiative; the Under Secretary General and
the Legal Counsel of the United Nations Mr. Hans Corell. the
Secretary General Mr. Tang Chengyuan and the Permanent
Observer of the AALCCin New York represented the AALCC.

A Background Note prepared by the Secretariat
identified three issues for discussion namely: (i) the United
Nations Decade of International Law induding the Third
International Peace Conference; (ii)AALCC'sProposed Seminar
on the World Trade Organisation: Dispute Settlement
Mechanism and (iii)Environmental Law.

(iii) AALCC Seminar on Certain Aspects on the Functioning of
the WTO Dispute Settlement Mechanism and Other Allied
Matters held in New Delhi on 17th and 18th November
1998.

Pursuant to a decision taken at the AALCC's 37th

Session, the Secretariat, in collaboration with the Ministries of
Commerce and External Affairs of the Government of -India,
convened a two-day Seminar in New Delhi on 17-18 November
1998. '

Senior Government officials, eminent experts and
distinguished lawyers and Representatives of' 28 Member
S.tates, 14 Observer States, three international organizations
~~; The European Commission, the UNCTAD, WTO and the

lrector of the Kuala Lumpur Regional Centre for Arbitration
attended the Seminar.
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The Discussion during the six substantive sessions of
the Seminar revolved largely around the presentations made by
a group of experts on the issues concerning the dispute
settlement mechanism within the framework of the World
Trade Organisation.

upon issues relating to cultural values and human rights,
human rights education, human rights and international
humanitarian laws and the right to a clean environment.

(v) Meeting to consider the Themes of the First International
Peace Conference held in New Delhi on 11 and 12
February 1999The Secretary General would like to place on record his

gratitude to the Government of India for the assistance and the
financial contribution for organizing this meeting. A two-day meeting to consider the three preliminary

reports on the themes of the First International Peace
Conference was held in New Delhi on 11th and 12th February
1999. The meeting was one of the six regional meetings
dedicated to commemoration of the 1999 Centennial of the first
International Peace Conference. Among the subjects identified
for the Meeting were: (i) Peaceful Settlement of Disputes:
Prospects for the twenty-first century (ii) International
Humanitarian Law and Laws of War; (iii) Development of
International Law relating to Disarmament and Arms Control
since the first Hague Peace Conference in 1899. The Meeting
was attended by representatives and experts from several
Member States and non-member States. Mr. Hans Corell,
Under Secretary General and Legal Counsel of the United
Nations, Executive Sectary of the Organizing Committee for the
Centennial Conference; representatives of ICRC, the League of
Arab States and officials of the AALCC Secretariat also
participated in this meeting.

(c) Preparation of Studies on Matters before the United
Nations and other International Organizations

In pursuance of the Committee's programme for
rendering assistance to Member Governments for their active
participation in the work of the Sixth Committee, the
Secretariat prepared Notes and Comments on selected items on
the ~genda of the 53rd Session of the General Assembly. These
stu~les were submitted for consideration at the AALCC'sLegal
AdVisersMeeting held in NewYork on 30th October 1998.

Notes and Comments were prepared on the report on the
Work of the International Law Commission during its 50th

(iv) AALCC Seminar on Human Rights in the United Nations
System, New Delhi, 14 January, 1999.

A 'Seminar on Human Rights in the United Nations
System' was Organised by the AALCCon 14 January 1999. It
was presided by the President of the Committee Dr. P.S. Rao
and attended by officials of the diplomatic missions in New
Delhi and the Secretariat. The Chief Guest was Ambassador
Omran Shafei, who was until December 1998, a Member of the
United Nations Human Rights Committee.

The Secretary General, in his welcome statement
recalled that the AALCCat its Kampala Session in 1993 had
adopted Kampala Declaration on Human Rights. The
Declaration inter alia recognized the right to development as an
inalienable right. He observed that sustainable development
and environment were intrinsically linked and the human
rights to a clean and healthy environment needed to be
progressively developed and codified.

Ambassador Shafei comprehensively dealt with the
ongoing work on human rights in the UN System. Elaborating
the need for international cooperation in the field, he felt that
States should endeavour to voluntarily adhere to UN
instruments on human rights. TLe President recognized a third
generation of human rights, especially the right to
development. He drew attention to the matters concerning the
competence of human rights treaty bodies and questions
concerning reservations appended to the instrument of
ratification or accession. The discussion that followed touched
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Session held in May-July 1998. Document No.
AALCCjUNGAjLIIj98j2 submitted to that Meeting contained
notes and comments on substantive items considered by the
International Law Commission at its 50th Session. These were:
State Responsibility; The Law and Practice Relating to
Reservations to Treaties; International Liability for Injurious
Consequences Arising out of Acts not Prohibited by
International Law; and State Succession and its Impact on the
Nationality of Natural Persons; Diplomatic Protection; and the
Unilateral Acts of State. Comments prepared included: United
Nations Decade of International Law; Work of the United
Nations Commission on International Trade Law at its 31st

Session, International Cooperation in Criminal Matters; Oceans
and the Law of the Sea; the Establishment of an International
Criminal Court, Protection of Global Climate for Present and
Future Generations of Mankind; and on Implementation of the
Provisions of the Charter of the United Nations related to
assistance to the thirst states affected by applications of
sanctions.'

The Secretariat has published the Report of the AALCC's
SenUnar on Extraterritorial Application of National Legislation:
Sanctions Imposed Against Third Parties which was held in
Tehran in January, 1998.

Another publication which has been undertaken in
cooperation with the UNEPis the "Asian-African Hand Book on
Environmental Law".The Secretariat has been able to bring out
this publication before Accra Session.

Each year the AALCC publishes its annual Report
entitled Report and Selected Documents. The latest in this
series is the Report and Selected Documents of the Thirty-
eighth Session held on 19-23 April, 1999. This publication
contains background information, decisions adopted and the
research studies prepared for the Accra Session.

(ill) AALCC'sRegional Centres for Arbitration

(d) Publications

The AALCCSecretariat has been bringing out a Bulletin
regularly for more than the last twenty years. However, since
1998, it is being published bi-annually. The bulletin has served
as a tool for wider dissemination of information about "the
activities of the AALCCand providing an up-date as to the
developments in the field of international law. In order to
enhance its legal character so as to render better service in
legal mattes to the Member States, the Bulletin now includes
one or two research articles and papers contributed by the
staff Members of AALCCand the scholars from the Asian and
African region. The Secretary General hopes that the Member
Governments would encourage scholars in their respective
Universities and academic institutions to contribute articles for
the Bulletin. A Board of Editors, headed by the Secretary
General and comprising senior officials in the Secretariat has
been constituted to advise on the matters.

The question of organization of a dispute settlement
scheme in relation to economic and commercial transactions
with and within the countries of the Afro-Asian region was first
discussed at AALCC'sTokyo Session, held in 1974. At that
Session, the AALCCendorsed the recommendation of its Trade
Law Sub-Committee, that efforts should be made to develop
institutions and facilities for the conduct of international
arbitrations in the Afro-Asian region so that the flow of
arbitrations to arbitral institutions outside the region could be
minimized. After subsequent discussions on this matter at its
Kuala Lumpur (1976) and Baghdad (1977) Sessions, and
consultations with the Member Governments and concerned
international institutions, the AALCC decided at its Doha
Ses~ion held in January 1978 upon the establishment of a
RegIonal Centre for Arbitration in Kuala Lumpur, second
Centre in Cairo and a third one to be located in an African
COuntry in consultation with the Member Governments
~oncerned. It was also envisaged that additional Centres might
~ Set up progressively in the light of experience gained from

e activities of these centres.

10 11



In April 1978 an Agreement was concluded through an
exchange of letter between the government of Malaysia and
AALCC for the establishment of a Regional Centre for
Arbitration in Kuala Lumpur. The Kuala Lumpur Centre was
formally inaugurated by the Prime Minister of Malaysia on 16
October 1978. A Similar agreement was concluded with the
Government of the Arab Republic of Egypt in January 1979 for
establishing a second Centre in Cairo. The Cairo Centre was
formally inaugurated on 5 February 1979 by Mr. Ahmed Aly
Moussa, the then Minister of Justice of Egypt.

under the auspices of the Tehran Centre. The Agreement has
already be~n .confirmed. by the Cabinet and also approved by
the Com~~sslOn of For~lgn ~olicy of Iranian Parliament (Majlis).
It is awmtmg final ratificatior, by the Parliament. The Iranian
Parliament has also approved the Arbitration Legislation,
based on UNCITRAL Model Law, which has become effective
from September 1997.

Activities of the AALCC'sRegional Centres for Arbitration

An Agreement had also been concluded with the Federal
Government of Nigeria in 1980 for the location of a third Centre
in Lagos and the same was formally inaugurated in March
1989. On 26 April 1999 Mr. Alhaji Abdullahi Ibrahim OFR
(SAN), Attorney General and Minister of Justice, on behalf of
Nigeria and Mr. Tang Chengyuan, Sectary General of the
AALCC, signed the Headquarters Agreement. The Agreement
formalizes the continued functioning of the Centre for a period
of five years with effect from January 1999 to December 2004.

The task.s er:trusted to the AALCC's Centres in the light of
the overall objectives of the ALLCC's dispute settlement scheme
include:

(i) Providing arbitration under the auspices and rules of the
Centres;

(ii) Assist~ce and Facilities for holding ad hoc arbitral
proceedings under UNCITRAL Arbitration Rules 1976' ,

(iii) Assistance in the enforcement of awards' ,
An Agreement has also been concluded between the

Government of the Islamic Republic of Iran and the AALCC on
3 May 1997, for the establishment of a Regional Centre for
Arbitration in Tehran. The Agreement, among other things,
provides that the Centre would function under the auspices of
the AALCC. The Government of Islamic Republic of Iran would
respect the independent functioning of the Centre, and have
conferred certain privileges and immunities to the Centre, as
may be necessary for the purpose of executing its functions.
The Centre would be administered by Director who shall be
national of the Islamic Republic of Iran and would be appointed
by the Government in consultation with the Secretary General
of the AALCC. Until such time that the Centre becomes
financially independent, the Government could make available
premises and make an annual grant for the purposes of the
functioning of the Centre. Among the various initiatives taken
by the interim Secretariat, the important ones include the
preparation of the promotional material of the Centre; and
drafting the rules of Arbitration for conducting arbitration

(iv) Rer:dering of administrative services and secretarial
asslst~ce upon request to other institutions with which
appropnate arrangements may have been made with
regard ~o arbItral proceedings under the auspices of those
mshtutions; and

(v) Promotional work
Secretariat.

aseociation withIn the AALCC

the R ~lthough in the beginning the promotional activities of
by t~;rO~ Cent:es f~r Arbitr~tion were primarily carried out
Govern LCC in VIew of Its established contacts with
. men ts govern m tal . '.InStitUf' en agencies and mterriatiorial
Illainly IOns,. o;er the past few years, such activities have been
AALCC cSarne .0.ut by the Centres themselves. However the

ecretanat t . di ,conferen . 00 peno ically organizes international
ces and seminar . d t .the role ... d f' aime a promotmg awareness about
an unctlOns of the Regional Centre for Arbitration.
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(iv) AALCC'sData Collection Unit to be Re-Activated
A resolution on re-activation of the AALCC's Data

Collection Unit was adopted at the Accra Session, (1999). The
resolu tion stressed the need for and significance of exchange of
information between the Committee, the United Nations, its
agencies and other international bodies. It also referred to the
effective role of research and study in the fulfillment of the
objectives of the Committee. It is important to note that the
resolution does not confme itself to the work of Data Collection
only in respect of international economic and trade law matters
but covers the entire gamut of the substantive activities of the
Secretariat, including research and dissemination of
information.

In order to promote wider dissemination of the AALCC's
Work through the Unit, the Secretariat has to incur operational
expenses towards the functioning of the Unit. For pursuance
of the Accra mandate the Secretariat has to set up a web site
and the acquisition of this facility would be possible from the
unspent amount available to the Secretariat from the earlier
grants provided by the Government of the Republic of Korea for
the Establishment of the Unit and the Government of the
Republic of Korea for the establishment of the Unit 'and the
Government of Japan for the purchase of computers and other
necessary accessories.

The e-mail linkage, and the establishment of a web-site
would generally facilitate communication with international
organizations, and specifically with Member States. This mode
of communication would be of immense help for re-activating of
the Data Collection Unit. The Secretariat would urge all
Member States to avail of this facility and promptly furnish
information and materials in English, the official language of
the Committee.

The Data Collection Unit functions under the overall
supervision of the Deputy Secretary General, Mr.M. Reza
Dabiri.

14

The text of the Resolution adopted at Accra is as tallows:
(Adopted on 23rd April, 1999)

The Asian-African Legal Consultative Committee at its
ThirtY-eight Session

Stressing the need and significance of exchange of
information between the Committee, the United Nations, its
related Agencies and other international bodies.

Having in miiid the effective role of research and study in
committee's objectives:

Appreciating the fmancial assistance given by the
Government of Republic of Korea for the establishment of the
Data Collection Unit and by the Government of Japan for the
purchase of computers and the internet facilities:

1. Requests the Secretary General to continue to update and
improve technical efficiency of the Unit including
establishment of a web-site and homepage in the year 1999-
2000 to facilitate the communication between the
Secretariat, Member States and other international
organizations;

2. Urges Member Governments to furnish information and
other relevant material in order to enrich Data Collection
Unit; and

3. Requests the Secretary General to report on the
establishment of a web-site and homepage to the Thirty-
ninth Session.
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II. THE LAW OF THE SEA

(i) Introduction

The item Law of the Sea was taken up by the Committee
at the initiative of the Government of Indonesia in 1970 and
has thereafter remained a priority item at successive Sessions
of the AALCC.Initially conceived as a programme of rendering
assistance to Asian-African governments to prepare themselves
for the Third United Nations Conference on the Law of the Sea
(hereinafter called UNCLOS-III) through preparation of
background papers and provision of opportunities for in-depth
discussions, the AALCCgradually emerged as a useful forum
for a continuing dialogue on some of the major issues on this
subject. The subject matter is one in which all the Member
States of the AALCCare deeply interested and has been the
subject of discussion at inter-sessional and Working Group
Meetings.

Following the adoption of the United Nations Convention
on the Law of the Sea, 1982 (hereinafter referred to as the Law
of the Sea Convention, 1982 or simply the Convention) the
AALCCat its 23rd Session (Tokyo, 1983) approved the future
work programme on this subject, which included a
comprehensive set of issues among which were: (i) the
encouragement of taking steps towards ratification of the
Convention (ii) undertaking of studies from time to time on
Specific matters or issues of practical importance to member
governments for the purposes of the implementation of. the
Convention (iii) assistance to Governments in regard to the
Work of the Preparatory commission; and (iv) the examination
of the question of promoting regional or subregional co-
operation taking into account the interests of landlocked and
geographically disadvantaged States.

The item was considered at the 37th Session of the
AALCC(NewDelhi, 1998). The brief of documents prepared by
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the Secretariat for that session, inter alia, furnished an
overview of developments since the entry into force of the Law
of the Sea Convention including the Meeting of the States
Parties to the Convention; the work of the International Seabed
Authority (hereinafter referred to as ISBA); and the
establishment of the International Tribunal for the Law of the
Sea. It had also contained an overview of the 1996 Global
Programme of Action for the Protection of the Marine
Environment from Land Based Activities.

At the 37th Session the AALCC, inter alia, urged its
Member States, who had not already done SO,1 to consider
ratifying the Convention on the Law of the Sea. The AALCC
also urged the full and effective participation of the Member
States in the International Seabed Authority (ISBA) so as to
ensure and safeguard the Legitimate interests of the
developing countries and for the progressive development of
the principle of the Common Heritage of Mankind.

The AALCCat its 37th session reiterated its call to the
Member States to give consideration to the need for adopting a
common policy and strategy for the interim period before the
commercial exploitation of the deep seabed minerals becomes
feasible. To this end, the AALCCurged Member States to adopt
an "evolutionary approach" especially to the "initial function" of
the Authority so as to make the International Seabed Authority
useful to the International Community and the developing
countries during this initial period.

It directed the Secretariat to continue to co-operate with
such international organizations as are competent in the field
of ocean and marine affairs and to consider assisting Member
States in their representation at the ISBA. The AALCCat that
Session inter alia decided to inscribe on the agenda of its 38th

II Member States of the AALCCviz. Bangladesh; Islamic Republic of Iran:
Democratic People's Republic of Korea; Libya; Nepal; State of Palestine;
State of Qatar; Syria; Thailand; Turkey; and the United Arab Emirates
have not ratified or acceded to the Convention,
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Session an item entitled "Implementation of the Law of the Sea
convention, 1982".

The brief of documents prepared for the Accra Session
accordingly furni~hes an overview of the developments,
relating to the Implementation of the Law of the Sea
convention, since the 37th Session of the Cpmrnittee (New
Delhi, 1998).

Thirty - eighth Session: Discussion

Introducing the item the Deputy Secretary General
Mr.Mohammad Reza Dabiri stated that the item Law of the
Sea had initially been taken up at the initiative of the
Government of Indonesia and had thereafter remained a
priority item at successive regular sessions of the committee
Th~ subject ~ad in the past also been the subject of discussio~
at mter-~esslOnal and working group meetings. The item was
last consI~ered at the 37th Session of the Committee whereat
the Committee had considered a brief of documents prepared
by the Secr~tariat. which furnished an overview of
develop~ents sI~ce the entry into force of the Law of the Sea
Convention. At Its 37.th Session the Committee had urged its
Me~~er States, who had not already done so, to consider
ratifying the Convention on the Law of the Sea. The Committee
~ad al~o urged full and effective participation of the Member
a!~tes in the Internatio~~ Seabed Authority so as to ensure

s~eguard the legitimate interests of the developing
~~~~trles and for th~ progressive development of the principle
S .e Common Hentage of Mankind. The AALCCat its 37th
eSSlOnhad called u M bto the ne pon em er States to give consideration

interim ed.for adoptmg a common. policy ~d strategy for the
seabed period before the commercial exploitation of the deep

mmerals becomes feasible.

by thHe further ~tated that the brief of documents prepared
e SecretarIat sought t . f . h .develo m' 0 urrns an overview of

Partic PI e~ts m the matters relating to the Law of the Sea in
Assem~:U-I~ respect of (i).the consideration, by the Gen~ral

y,o the Item relatmg to the Oceans and the Law of the
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Sea including the 1995 Agreement on the Conservation and
Management of Straddling Fish Stocks and Highly Migratory
Fish Stocks; (ii) Meeting of the States Parties to the UN
Convention on the Law of the Sea; (iii) the work of the
International Seabed Authority, including the work of its
organs like the Council, the Legal and Technical Commission
and the Finance Committee; (iv)the Commission on the Limits
of the continental Shelf; and (v) the International Tribunal for
the Law of the Sea. This brief of documents also listed the
progress in respect of the Registered Pioneer Investors.

The Deputy Secretary General stated that the 53rd
Session of the General Assembly had expressed its satisfaction
at the increase in number of States Parties to the Convention
and the Agreement relating to the implementation of Part XI of
Law of the Sea Convention and in order to achieve the goal of
universal participation had renewed its call to all States, that
had not already done so, to become parties to the Convention
and the Agreement Relating to the Implementation of Part XI of
the Convention. The General Assembly at its 53rd session also
reaffirmed its decision to undertake an annual consideration
and review of the overall developments pertaining to the
implementation of the Convention and other developments
relating to the Law of the Sea.

Recalling that the General Assembly at its 52nd Session
had expressed its satisfaction at the progress being made by
the Legal and Technical Commission towards the formulation
of a draft Mining Code; the Deputy Secretary General stated
that the study prepared by the Secretariat provided an
overview of the draft Mining Code. The Committee at its
Session may, he suggested, consider mandating the Secretariat
to make a concerted study of the Mining Code and to this end
approve of the representation of the AALCCSecretariat at the
meeting of the International Seabed Authority. He recalled in
this regard, that the Secretariat had in the past been
represented at the Sessions of the Preparatory Commission on
the International Seabed Authority and the International
Tribunal for the Law of the Sea and, that during the earlier
phase of the work of the PREPCOM,co-operation between the
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AALCCand the PREPCOM had, indeed, been seen as a
forerunner to the co-operation between the Seabed Authority
and the AALCC.

Pointing out that the General Assembly had proclaimed
the year 1998 as the Year of the Oceans and that the General
Assembly at its 53rd session had welcomed the issuance of the
Report, of the Independent World Commission on the Oceans,
entitled "The Ocean: Our Future" in the context of the
International Year of the Oceans, he said that Report was likely
to be considered at the Seventh Session of the Commission on
sustainable Development in 1999 whereat the Commission
would in accordance with decision of the Nineteenth Special
Session of the General Assembly address the sectoral theme
"Oceans and Seas".

Mr. Dabiri stated that the new treaty system of ocean
institutions was now in place and had begun its work. The
General Assembly of the United Nations had expressed its
concern on the financial situation of both the International
Seabed Authority and the International Tribunal for the Law of
the Sea. In its resolution 43/32 the General Assembly had,
among other things, appealed to all members of the Authority
and all States Parties to the Convention to defray their
assessed contributions to the International Sea bed Authority
and to the International Tribunal for the Law of the Sea in
order to ensure that they are able to carry out their functions.

He pointed out further that 1999 marked the fifth
anniversary of the entry into force of the United Nations
Convention on the Law of the Sea. This is the year in which
Ocean affairs and the Law of the Sea are on the agenda for
critical analysis and decisions about "institutional and
managerial arrangements for the future". Emphasizing the
coincidence between the programme of the Commission for
SUstainable Development, and the five-year experience with
the Law of the Sea Convention he stressed that the year 1999
~U~t be used to put into place a number of pieces of the
eSlgn for ocean governance in the next century.
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The establishment of an institution of "ocean
governance" by a Committee with universal membership which
must respond to the General Assembly directly, and not to the
ECOSOC which is a more specialized body with less than
universal membership.

Merit Stage. He expressed an opinion that the topic on the
the of the Sea" could be taken by the Committee biennially"Lawther than annually. This suggestion ~e felt, could. be
r~ ussed at the stage of adopting of resolutions on the tOPIC.disc

The Delegate of India stated that her country with a
t line exceeding 4000 miles and 1300 islands had alwayscoas 'r .attached special importanc~ to. the study. of oc~~ ~latr.s.

R alling her country's contribution and active participation m
;~ third UN Conference on th~ Law of the· Sea, s~e said th~t
her country had invested h~avHy and had major mterests m
the exploration and exploration of petroleum and hydrocarbon
carbon resources, present in the territorial waters and the
EEZ. Speaking on maritime safety and marine pollution, she
was of the view that though state jurisdiction was primarily in
vogue, regional co-operation in the field could prove better for
ensuring compliance. Buttressing this position, she recalled
that her country and 14 other States had signed a
Memorandum of Understanding on Port State Control for the
Indian Ocean region, which provided that the maritime
authority of each state must inspect at least 10 per cent of the
foreign merchant ships entering their ports every year.

The Delegate of Japan while extending her appreciation
to the Secretariat for the background reports, asked for the
floor to layout some important developments that had
occurred during the course of the past one year. She was of the
opinion that several states had renewed their commitments by
ratifying the Convention and the Development ~gr~ement. She
added that 130 State Parties to UNCLOS82 m Itself, was a
strong manifestation of the universality of the Convention. The
second instance was the importance accorded to the
International Tribunal on the Law of the Sea, wherein the M/ V
Saiga Case had reached the Merits stage. This accordinl? to the
delegate was an act of faith placed in the UNCLOSregime for
dispute resolution. She expressed the hope that her own
country person Judge Yamamoto would gain legal experti~e in
this field. Lastly she commended the work of the International
Sea Bed Authority (ISBA)for its work during the last year. The
efforts included the approval of the plans of work for
exploration submitted by Registered Pioneer Inves~ors and the
Mining Code. Reiterating Japan's comrnitrnent for
establishment of a stable order of the Law of the Sea, the
delegate concluded her presentation by expressing the hope
that Member States of the AALCC,who have not yet become
Parties, would do so.

The Delegate of the People's Republic of China pointed
out that the designation of the year 1998 as the International
Year of the Ocean, was very important for human society. He
said his country has shown great concern over and placed
great importance on maintaining peace, tranquillity, stability of
the ocean and the effective sustainable utilization of marine
resources, development of marine scientific research and
protection of marine environment. He felt that these concerns
had been sufficiently addressed by UNCLOS, the Agreement
Relating to Implementation of Part XI of UNCLOS and other
~elevantrules, regulations and procedures. As regards the plan
ths the exploration of the seabed by pioneer investors, he feltM;::' the Council should look into, very carefully, the Draft
III Ing Code. The delegate further stated that the Council
IIIUst . bear in mind the principle of common heritage of
gua;kind while fin~~zing th~s Code. While agreeing to the

antee of the legitimate rights of investors, he felt, it was

The Delegate of the Arab Republic of Egypt recalling the
pioneering work' of the AALCC,during the Thir~ UNC~OS in
general and EEZ in particular, felt that a certain laxity ~ad
befallen the Asian African states. But the Implementation
Agreement relating to Part XI of the Convention, had once
again reactivated the work related to the subject. He was of the
view that the institution of the Council, the Technical and the
Financial Committee was a welcome move. The Mining Code
submitted to the Council, he felt would be soon finalized. He
also expressed happiness that the Saiga Case had moved on to
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necessary to safeguard the just rights and interests of the
developing countries. The principle of common heritage, in his
view, would go a long way in preserving and protecting the
marine environment.

With regard to his country's efforts towards developing
guidelines for marine environment preservation and mining of
poly-metallic nodules, he recalled that recently a workshop
was held in China which brought out an assessment of
possible environmental impacts arising from exploitation of
deep seabed poly-metallic nodules. Furthermore, he
appreciated the work of ITLOS, which has started its
deliberations on the merit stage of the M/ V Saiga Case. He
called upon Asian and African States to work towards
establishing a healthy, stable and just legal order of the
oceans.
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(ii) Decision on the "Law of the Sea"

(Adopted on 23.04.1999)

The Asian African Legal Consultative Committee at its
Thirty-eighth Session

Having considered the Secretariat Brief of Documents
on "The Law of the Sea", .as set out in Document
AALCC/XXVIII/ACCRA/99/S.5, and having heard the
statement of the Deputy Secretary General;

1. Notes with satisfaction that the United Nations
Convention on the Law of the Sea entered into force on 16
November 1994;

2. Notes also the work of the International Seabed
Authority on .the formulation of the Regulations on Prospecting
and Exploration of Polymetallic Nodules in the Area·,

3. Notes with Satisfaction the reference of a dispute to the
International Tribunal for the Law of the Sea·,

4. Urg~s the lV!e,:,-berStates, which have not already done
so, to consider ratifying the Convention on the Law of the Sea·,

~ Reminds Member States to give timely consideration to
in~ ~eed f~r adopting a common policy and strategy for the
s ebnm

d
period before the commercial exploitation of the deep

ea e mmeral b+"·Me b s ecomes feasible, and for this purpose urges
the~. e.r.States to take an evolutionary approach especially to
as tolUI~ function" of the International Seabed Authority so
gener::f e the ISB~ useful to the international community in

and developmg countries in particular.
6. U
Particip rfes Member States to consider the full and effective
and 8af: Ion (of Member ~~ates) in the ISBA so as to ensure

guard the legitimate interests of the developing
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t . and for the development of the principle of thecoun ries, J.I

Common Heritage of Mankind;

7 Urges Member States to consider making .written
d~clarations choosing from am~ng th~ means concermng. the
settlement of disputes listed m Article 287 of the Umted
Nations Convention on the Law of the Sea;

8. Urges Member States to co-operate in regional i~itia~ives
for the during of practical benefits of the new ocean regime:

9 Directs the Secretariat to consider technical assis~ing
Member States in their representation at the ISBAand m?mtor
the progress of work of the International Seabed Aut~onty on
the formulation of the regulations on Prospecting and
Exploration of Poly-metallic Nodules in the Area and to report
thereon;

10. Also directs the Secretariat to continue to cooperate with
International organizations relating to the fields of ocean and
marine affairs;

11 Decides to inscribe on the agenda of its thirty-ninth
Session an entitled "Implementation of the Law of the Sea
Convention, 1982".
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(iii) Secretariat Study: Law of the Sea

The item "Lawof the Sea" has been on the agenda of the
United Nations General Assembly since its 37th session (1982)

hen the General Assembly, inter alia approved the
Wssumption, by the Secretary General, of the responsibilities
antrusted to him under the UN Convention on the Law of the
~ea, 19822 and the related resolution adopted by UNCLOSIII
and has thereafter been considered at successive sessions.

The General Assembly had by its Resolution 52/26 of 26
November 1997 inscribed the item "Oceans and the Law of the

2 The Convention entered into force on November 16, 1994 and as of
September 1998 126 States had ratified, acceded or succeeded to the
Convention. These States are: Algeria. Angola, Antigua and Barbuda,
Argentina, Australia, Austria, Bahamas, Bahrain, Barbados, Belize, Benin,
Bolivia, Bosnia and Herzegovina, Botsumun, Brazil, Brunei Darussalam,
Bulgaria, Cameroon, Cape Verde, Chile, Chinn, Comoros, Cook Islands,
Costa Rica, Cote d'Ivoire, Croatia, Cuba, Cyprus, Czech Republic,
Democratic Republic of the Congo, Djibouti, Dominica, EgJjpt. Equatorial
Guinea, Fiji, Finland, France, Gabon, Gambia, Georgia, Germany, Ghana,
Greece, Grenada, Guatemala. Guinea, Guinea-Bissau, Guyana, Haiti,
Honduras, Iceland, India, Illdollesia, Iraq Ireland, Italy, Jamaica, [apan
fortiml, Kellya, Kuwait Korea Republic of, Kiuoait. Lao People's Democratic
Rep~b1ic, Lebanon, Macedonia (former Yugoslav Republic of), Malaysia,
Mail, Malta, Marshall Islands, Mauritania, Mallritil/s, Mexico, Micronesia
(Federated States of), Monaco, Mongolia, Mozambique, MyanmarN lbi ,

enu ra, Nauru, Netherlands, New Zealand, Nigeria, Norway, Oman,
:akls

tall
, Palau, Panama, Papua New Guinea, Paraguay, Philippilles,

s:.rtug~l, Romania. Russian Federation, Saint Kitts and Nevis. Saint Lucia,
A tn~ Vll1cent and the Grenadines, Samoa, Sao Tome and Principle, Saudi
S:~bla, SCI/egal, Seychelles, Sierra Leone, Sillgapore, Slovakia, Slovenia,
S omon Islands Somalia, South Africa. Spain, Sri Lanka, Sudan, Suriname,
I<~e~:n, Togo, Tonga;. T:inidad and Tobago, Tunisia, UgaIIda. United
T. g .m of Great Britain and Northern Island, United Republic ofanzallla U v· N
See a ' ruguay, let am, Yemen, Yugoslavia, Zambia and Zimbabwe.
A/53 CcmlS anii lite Law of the Sea: Report of the Sccrctary General UN Doc.

/456 of 5 October 1998.
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Sea" on the provisional agenda of its 53rd session. At its 53rd
Session the General Assembly inter alia considered the Report
of the Secretary General on the item.e After consideration of
the item at its 53rd Session the General Assembly, among
other things, reaffirmed the universal character of the United
Nations Convention on the Law of the Sea 1982 and called
upon States, that had not already done so, to become parties
to the Convention.

In his report to the General Assembly at its 53rd
Session the Secretary General had pointed out that at least 14
of the 46 declarations made upon ratification or accession do
not seem to be in conformity with the provisions of Article 310
and are neither supported by any other provision of the
Convention nor by any rule of general international law. One
half of these declarations (7) have been made after the entry
into force of the Convention. The General Assembly has, at its
53rd session, called upon States to ensure that any
declarations or statements that they had made or make when
signing, ratifying or acceding are in co?formity ~th the
Convention and to withdraw any of their declarations or
statements that are not in conformity with the Convention." It
also reaffirmed its decisiorr to continue to undertake an annual
consideration and review and evaluation of the developments
pertaining to the implementation of the Convention and o~her
developments relating to the Law of the Sea and Ocean Affairs.

The General Assembly at its 53rd session took note of
the work of the Independent World Commission on the Oceans,
and of its report "The Ocean ... Our Future", and welcomed its
issuance in the context of the International Year of the Ocean.
It reaffirmed its decision to undertake an annual review and
evaluation of the implementation of the Convention and other
developments relating to ocean affairs and the law of the sea

1 A/53/456.

4 See operative paragraph 3 of General Assembly Resolution on the Oceans
and the Law of the Sea. 53/32 of 6 January 1999. For the full text of the
resolution see ANNEX.
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and to consider the results of the review by the Commission on
sustainable Development of the sectoral theme of "Oceans and
seas" in 1999 under the agenda item "Oceans and the law of
the sea".

The provisions of the Convention have, since its
adoption, been developed in two implementing agreements viz.

(a) The Agreement Relating to the Implementation of Part XI
of the Convention adopted in ~994; and

(b) The Agreement for the Implementation of the
Convention Relating to the Conservation and Management of
Straddling Fish Stocks and Highly Migratory Fish Stocks,
adopted in 1995.

(a) The Agreement Relating to the Implementation of
Part XI of the Convention, 1994

The Agreement Relating to the Implementation of Part XI
of the Convention was adopted by General Assembly
Resolution 48/263 on July 28, 1994 (hereinafter called the
1994 Agreement) and entered into force on 28 July 1996. It
~as since been ratified or acceded to by 90 States and one
mtergovernmental organization.e It may be stated that 12

5 As of April 1, 1998 the 88 States that had consented to be bound by the
Agreement are Algeria, Argentina, Australia, Austria, Bahamas,
Barbados, Belize, Benin, Bolivia, Brunei Darussalam, Bulgaria, Chile,
Clmza. ~ook Islands, Cote d'Ivoire, Croatia, Cyprus, Czech Republic,
~qUatoTlal Guinea, Fiji, Finland, France, Gabon, Georgia, Germany,

ree~e, Grenada, Guatemala, Guinea. Haiti. Iceland, India, Ireland, Italy,
Jamalc~, [apan, [ordan, Kenya, Lebanon, Macedonia (the former Yugoslav
~epUb!Jc of). Malaysia, Malta, Mauritania, Mauritius, Micronesia
~ed~r~ted States of), Monaco, Mongolia, Mozambique, Myal1111ar,
p a~lbla, Nauru, Netherlands, New Zealand, Nigeria, Norway, Onum,
p~:~alZ, Palau, .Panama, Papua ~ew GU.inea, Paraguay, Philippines.

.gal, RepZlblzc of Korea, Romama, RUSSIanFederation. Samoa. Saudi
~abza, Sellegal. Seychelles. Sierra Leone, Singapore. Slovakia, Slovenia,

lomon Islands, South Africa Spain. Sri Lanka, Sweden, Togo, Tonga,
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States have continued to be members of the International
Seabed Authority on a provisional basis. The provisional
membership of all these States was to have terminated on 16th
November 1998.6

The 1994 Agreement is to be interpreted and applied
together with the Convention as a single instrument and in the
event of any inconsistency between the provisions of Part XI of
the Convention and the 1994 Agreement the provisions of the
latter are to prevail. Any ratification or accession to the
Convention, after the adoption of the Agreement, represents
also consent to be bound by the Agreement, and no State or
entity can establish its consent to be bound by the Agreement
unless it has previously established or establishes, at the
same time, its consent to be bound by that Convention. States
that were parties to the Convention prior to the adoption of the
Agreement are now required to establish their consent to be
bound by the Agreement, separately, by depositing an
instrument of ratification or accession."

The Secretary General of the United Nations, Mr. Kofi
Annan, has said that "the entry into force of the United Nations
Convention on the Law of the Sea and the Agreement relating
to the Implementation of Part XI of the Convention has led the
United Nations to redesign its programme of information,
advice and assistance in the field.f By its resolution 53/32 the

Trinidad and Tobago, Uganda, United Kingdom, Yugoslavia, Zambia,
Zimbabwe and the European Union.

6 The States are Bangladesh, Belarus, Belgium, Canada, Nepal, Poland, Qatar,
Switzerland, Ukraine, United Arab Emirates, and the United States of
America.

7 For a detailed account of the 1994 Agreement See.
AALCC/XXXIV/Doha/95/5. Reprinted in the Asian Africall Legal
Consultatioc Committee Report and Selected Documents of the Thirtl) Fourth
Session, Doha, Qatar.

R Kofi A. Annan: Renewal and Transition: Annual Report on the Work of the
Organization 1997 (United Nations, New York 1997) para 146 page 59.
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eral Assembly called upon States that had not already
Gelle SO to become parties to the Agreement.doll

The Agreement for the Implementation of the
(b) convention Relating to the Conservation and

Management of Straddling Fish Stocks and Highly
MigratoryFish Stocks, 1995.

The Agreement on the Conservation and Management of
Straddling Fish Stocks and HighlyMigratory Fish Stocks, 1995
(hereinafter referred to as the 1995 Fish Stock Agreement) has
since its adoption been signed by 58 States including 11
Member States of the AALCC and one international
organization9 and is to enter into force 30 days after it has
been ratified by 30 signatory States. It had until September
1998 been ratified by only.18 States-v including 4 Member
States of the AALCC.

9 The Agreement for the Implementation of the Provisions of the United
Nations Convention on the Law of tile Sea, 1982 relating to the
Conservation and Management of Straddling Fish Stocks and Highly
Migratory Species was adopted on August 4, 1995 by the United Nations
Conference on Straddling Fish Stocks and Highly Migratory fish Stocks.
As of April I, 1998 the 58 States signatory to the UN Agreement on the
Conservation and Management of Straddling Fish Stocks and Highly
Migratory Fish Stocks are: Argentina, Australia, Austria, Bangladesh,
Belgium, Belize, Brazil, Burkina Faso, Canada, China, Cote d'Ivoire,
D.enmark. EgJ)pt, Fiji, Finland, France, Gabon, Germany, Greece, Guinea
Bissau, Iceland, Indonesia, Ireland, Israel, Italy, Jamaica, Japan,
Luxembourg, Maldives, Marshall Islands, Mauritania, Micronesia
(F~derated States of): Morocco, Namibia, Netherlands, New Zealand,
NIue, Norway, Pakistan Papua New Guinea, Philippines Portugal, Republict ~orea .. Russian Federation, Saint Lucia, Samoa, Senegal, Seychelles,J~m,Sri Lanka Sweden. Tonga. Uganda, Ukraine, United Kingdom.
.ntted States of America, Uruguay and Vanuatu. In addition it has been

Signed by the European Community. See Law of the Sea Bulletin No. 36.
10 B

Nahamas, Fiji, Iceland, Iran, Ivuturitius, Micronesia, Namibia, Nauru,
So~rway, Russian Federation Saint Lucia, Samoa, Senegal, Seychelles,

omon Islands, Sn Lanka. Tonga and tile United States of America.
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Although the 1995 Fish Stock Agreement stipulates for
the possibility of its provisional application and many States
were expected to apply the 1995 Fish Stock Agreement
provisionally in tune with Resolution I on the "Early and
Effective Implementation of the Agreement for the
Implementation of the Provisions of the United Nations
Convention on the Law of the Sea, 1982 relating to the
Conservation and Management of Straddling Fish Stocks and
Highly Migratory Fish Stocks as adopted by the United Nations
Conference on Straddling Fish Stocks and Highly Migratory
Fish Stocks", no party to that Agreement is known to have
notified its wish to do so.

The 1995 Fish Stock Agreement is a separate
instrument and greatly elaborates upon the general provisions
of the Convention on the Law of the Sea, relating to the
conservation and management of straddling fish stocks
and highly migratory specifies. It is to be interpreted and
applied in a manner consistent with that Convention. There is
no link or nexus between this Agreement and the Convention
in establishing a consent to be bound by these two
instruments.

The General Assembly in its Resolution 52/26 had inter
alia, emphasized the importance of the early entry into force!'
and effective implementation of the 1995 Agreement and called
upon all States and other entities referred to in article 1
paragraph 2(b) of the Agreement to sign and ratify or accede to
it and to consider applying it provisionally. It also decided to
include under the item "Oceans and Law of the Sea" a sub-
item entitled "Agreement for the Implementation of the
Provisions of the United Nations Convention on the Law of the
Sea 10 December 1982 relating to the Conservation and
Management of Straddling Fish Stocks and Highly Migratory

11 See Oceans and The Law Of The Sea: Agreement For The Implementation Of The
Provisions Of The United Nations Convention On The Law Of The Sea Of 10
December 1982 Relating To The Conservation And Management Of Straddling
Fish Stocks And Highly Migratonj Fish Stocks. A/52/555.
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F' h Stocks".J2 The Agenda For Development, adopted by the
1S eral Assembly had encouraged countries "to become

Ge~ies to the Agreement for the Implementation of the
parvisions of The United Nations Convention on the Law of the
~~ relating to the Cons~rvatio~ and ~anagement of
St addling Fish Stocks and HIghly MIgratory FIsh Stocks, and
to~rnplernent this Agreement" .13

Meeting of States Parties to the Convention

Since the corning into force of the Law of the Sea
convention a number of Meetings of States Parties to the
Convention have been held. Paragraph 4 of General Assembly
Resolution 52/28 had requested the Secretary General to
convene a Meeting of State Parties to the Convention in May
1998. The eighth Meeting of the State Parties convened by the
Secretary General in May 1998 dealt primarily with the budget
of the International Tribunal for the Law of the Sea (ITLOS)for
1999, the rules of procedure of the Meeting of State Parties
and the role of the Meeting of the State Parties in reviewing
ocean and law of the sea issues. The Secretariat of the AALCC
was not represented .at these and other meetings of the Law of
the Sea Institutions. At its 53rd Session the General Assembly
inter alia requested the Secretary-General to convene the
Meeting of States Parties to the Convention in New York from
19 to 28 May 1999, during which, on 24 May, the election of
seven judges of the International Tribunal for the Law of the
Sea ("the Tribunal") took place.

12 SeUe. Law of the Sea: Agreement for the Implementation of the Provisions of the
tuted Nations Convention all the Law of the Sea of 10 December 1982 relating

to .the Conservation and Management of Straddling Fish Stocks and Highly
MIgration Fish Stocks. A/51/L.28.

13 A
genda for Development, (United Nations, New York, 1997) para 151 at

Pp.58-59.
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The International Seabed Authority (Isba)

The International Seabed Authority (hereinafter refer red
to. as ~he Authority ~r ISBA) established by the Convention,
~th lt~ seat at Kingston, Jamaica, is an autonomous
mternatiorial organization through which the States Parties t
the C~nvention organize and control activities in the Area. I~
compnses all the States Parties to the Convention as well as
those States which have agreed to the provisional application
of the 1994 Agreement on the Law of the Sea. As of September
1998 there were 138 members of the Authority, including the
11 members on provisional basis. It may be stated that
Ambassadors of 13 States Parties including 2 member States of
the AALCC have already presented their credentials to the
Secretary General of the Authority as Permanent
Representatives to the Authority. 14

At its third resumed session in August 1997 the ISBA
granted observer status to Greenpeace International, a non-
governmental organization. Thereafter, in March 1998 in the
course of its fourth session the Authority accorded observer
status to the Permanent Commission of the South Pacific a
sub-regional organization. IS '

. ~he Gene:al. Assembly at its 51st Session had by its
resolut~on 51/6 invited "the Seabed Authority to participate in
the dehberat~ons of the General Assembly in the capacity of
observer. At Its 52nd Session the General Assembly approved
the Agreement Concerning the Relationship between the
United Nations and the International Seabed Authority of

14 The States that have hitherto established Permanent Missions to the
Authority are Argentina. Brazil, Chile, China, Costa Rica, Cuba, Fiji,
Germany, Haiti, Italy, Jamaica, Mexico, the Netherlands, and the Republic
of Korea.

15 See the Report of the Secretaru-Geneml of the International Seabed Authoritv
under Article 166, paragraph 4, of the United Nations Convention 011 the Law of
the Sea, Doc. No. ISBA/4/ A/ll of 20th July 1998.
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h 14, 1997.16 The Agreement defines the terms of
Mar~ nship of the United Nations and the Authority.!? It
re~atl~res that the United Nations recognizes that the
stlpu a·ty is the organization for organizing and controlling
Authon ·1 h f .. tties in the seabed and ocean floor and SUbSOlt ereo mctlVII ..
a e Area and that the Auth?nt~ shall funct1O~ as ~
th omous international organization. The Authonty on Its
auton d . . al ti d

t is to promote peace an interriation co-opera 10n anPar I . hthe provisions of Article 4 ?f the A~ree~ent reqU1~es t e
A thority to provide the Security Council With Information and

u istance needed to maintain or restore international peace
as~ security. Article 5 stipulates that the "Authority agrees,
:bject to the provisions o~ this Agr~ement relatin.g to the
safeguarding of confidential matenal, to pr.avlde any
information that may be requested by the International Court
of Justice in accordance with the Statute of the court". At its
53rd Session the General Assembly noted with satisfaction the
adoption of the Agreement concerning the Relationship
between the United Nations and the Authority.

At its fifth Session, scheduled to be held In Jamaica in
1999, the Authority will, among other things, consider the
draft Agreement concerning the relationship between the
Authority and the International Tribunal for the Law of the
Sea; the draft Agreement between the Authority and the
Government of Jamaica and the draft financial regulations.

(i) Council of the International Sea-bed Authority

The Council of the International Seabed Authority
(hereinafter called the Council) consists of 36 members
representing five groups of States reflecting 4 main elements-
16 See

General Assembly Resolution 5~/27 of 26 November 1997.
17 See

Article 1 entitled "Purpose of the Agreement" of the Agreement
Concerning the Relationship between the United Nations and the
Inte tiA rna onal Seabed Authority. For the text of the Agreement see General
Assembly Resolution 52/27 of 26 November 1997. The text of the

greement has been reproduced in 36 I.L.M. 1492 (1997).
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viz. (i) States with a special interest in deep seabed mmlng
such as the largest consumers or largest producers of the
categories of minerals to be mined from the seabed (ii) States
that have pioneered large investments and activity in the
international seabed area; (iii) developing States with special
interests such as land locked or populous States; and (iv) an
equitable geographical representation as well as a balance
between developed and developing States.

The Council of the Authority was first elected in March
1996. The 36 members of the Council for the year 1999
including 13 member States of the AALCC, are Argentina'
Austria, Belgium, Brazil, Cameroon, Canada, Chile, China',
Costa Rica, Egypt, Fiji, France, Gabon, Germany, Indonesia ,
Jamaica, Japan, Kenya, Namibia, the Netherlands, Nigeria,
Oman, Pakistan, Paraguay, Philippines, Poland, Republic Of
Korea, the Russian Federation, Saudi Arabia, Senegal, Sudan,
Trinidad and Tobago, Tunisia, Ukraine, the United Kingdom of
Great Britain ad Northern Ireland and the United States of
America.

(ii) Legal and Technical Commission

Paragraph 1 (b) of Article 163 of the Convention on the
Law of the Sea envisaged the establishment of a Legal and
Technical Commission. The States Parties to the Convention
have accordingly established a 22 member Legal and Technical
Commission.re

(a) Draft Regulations on Prospecting Exploration of
Polymetallic Nodules in the Area

The functions of the Legal and Technical Commission as
enumerated in Article 165 of the Convention on the Law of the

18 Bahamas, Cameroon, China, Cote d'Ivoire, Costa Rica, Cuba, EgJJpt, Fiji,
Finland, France, Germany, Gabon, India, Italy), Japan, Norway, Poland,
Republic of Korea, Russian Federation, Ukraine and United States of
America.
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Iia include (i) making recommendations, upon the
. ter at. f thsea tn. f the council, with regard to the exercrse 0 e

reques~ ~s functions; (ii) review formal plans of work. for
Autho~ty. the Area and to submit appropnate

. it s In h . alacUVIie d t· to the Council. The Legal and Tee meen a IOns frecOIll~. f the ISBA took a step towards the fulfillment 0ISSlOn0 I .COIllIll. by preparing a set of Draft Regu aticns on
functIOnS . d 1 . thits . d Exploration of PolymetallIc No u es m e
Pectlng an I· ) ThPros . after referred to as the Draft Regu atioris . e(hereln T h . alArea I ti ns prepared by' the Legal and ec rueaft Regu a 10 . .

Dr .. and submitted to the Council for adoption, m
C IllIlllSSlOn . (VII)o ch 1998, comprises 32 regulations arranged in ~even
Mars and 4 Annexes. The text of the Draft Regulat~ons deals
Part ith prospecting and exploration for Polymetallic nodules
only Wl .. 1·· f thand consists of regulations governmg app icatioris o~ e

al Of plans of work for exploration together with aapprov
standard contract and standard clauses of contracts.

Part I of the Draft Regulations entitled "Introduction"
comprises of Regulation 1 on the use of terms and its first
paragraph sets out no less than 20 definitions. 19 .The
definitions included in this Part of the Draft Regulations
include (i) Activities in the Area; (ii) Agreemen~;.(iii)==. (iv)
Authority; (v) Coordinates; (vi) Contractor; (vn) C~nvenh?n;
(viii) Enterprise; (ix) Entity; (x) Exploration; (xi) Marl~e
Environment; (xii)Poly-metallic Nodules; (xiii)Prospecting; (Xl,,:,)
Provisional Member; (xv) Registered Pioneer Investor; (X:1)
Reserved Area; (xvii)Resources; (xviii) Secretary-General; (XlX)
Serious Harm to the marine Environment; and (xx)State.

Part II of the Draft Regulations on the "Notification of
Prospecting" comprises the texts of Regulations 2-5, addressed
to Prospecting (Regulation 2) ; Notification of Prospecting
(Regulation 3); Consideration of Notification (Regulation 4) and;
AnnUalReport (Regulation 5) respectively.

------------------------
19 See RegUlation I in The Draft Regulations 011 Prospecting and Exploration for

PolYlIletallic Nodules ill the Area prepared by the Legal and Teclmical
COII/I/I/SSlOtl Doc. ISBA/3LTC/WP.l/Rev.3.
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Part III of the Draft Regulations on the Applications For
Approval of Plans of Work for Exploration to Obtain a Contract
(Regulations 6-19) comprises of three sections. Section 1 of
this part of the Draft Regulations sets out the General
Provisions and comprises the texts of Regulations 6 and 7.
While the first of these is a provision of a general nature
Regulation 7 addresses the question of Application for
Approval of Plans of Work With Respect to a Reserved Area.

Section 2 of the Part III of the Draft Regulations
consisting of the texts of Regulations 8 to 15 is entitled
"Content of Applications". This Section of the Regulations
stipulates provisions relating to (i) Form of Applications
(Regulation 8); (ii) Certificate of Sponsorship (Regulation 9); (iii)
Financial and Technical Capabilities; (Regulation 10); (iv)
Previous Contracts with the Authority (Regulation 11); (v)
Undertakings (Regulation 1 2); (vi) Total Area covered by the
Applications (Regulation 13); (vii) Data and Information to be
su bmitted before the designation of a reserved area (Regulation
14); and (viii) Data and information to be submitted for
approval of plans of work (Regulation 15).

Section 3 of Part III of the Draft Regulations deals with
"Fees" and draft regulation 16 makes provision for Fee for
Application. Finally, Section 4 of Part II provides for
"Processing Of Applications" (Regulation 17-19).

Part IV of the Draft Regulations entitled "Contracts for
Exploration" incorporates the text of Regulations 20-27
covering such issues as (i) The Contract; (ii) Size of Area and
Relinquishment; (iii) Duration of Contracts; (iv) Training; (v)
Periodic Review of the Programme of Work; (vi)Termination of
Sponsorship; (vii) Sponsorship by Provisional Members; and
(viii) Responsibility and Liability. It may be mentioned that
paragraph 1 of Regulation 27 on Responsibility and Liability is
largely based on Article 22 of Annex III of the United Nations
Convention on the Law of the Sea, 1982 but seeks to enlarge
the scope of the provisions by referring to Liability in the title
of the Regulation.
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V of the Draft Regulations is addressed to the
p~t d Preservation of the Marine Environment" and

t ctlon an Whil t th fi t of..pro e f th text of Regulations 28-30. IS e irs
consists 0 let· n 28) reflects the general principle of the

(Regu a 10 E· t" thetbese. d Preservation of the Marine rivrrortrn.eri
"protectlOn ~d ~ the Rights and Legitimate Interests of

d ProVI es lor . r
secon F·nally draft Regulation provides lortal States. I , ..
Coas a ders in respect of incidents causmg senous
C' ergency r .
DIll t the marine envIronment.bartn 0

VI of the draft Regulations is addressed to
part·al·t of Data and Information" (Regulation 31).

"Confident! I y h ... t VII of the draft Regulations set out t e provision
Fln~ly Ptarothe Settlement of Disputes (Regulation 32).20
relatmg

Appended to the draft Regulatio~s on Prospecting and
I ti n of Polymetallic Nodules In the Area are fourExp ora 10 .. . E .

annexes relating to (i) Notificaticn of Intention to ngage In
Prospecting; (ii) Application for ApI:'.~ovalof a Plan of work. fo~
Exploration To Obtain a Contract; (111) Contract for Exploration;
and (iv)Standard Clauses for Explorati~n Contract: Annex I on
the Notification of Intention to engage In Prospect1~g ~ust be
read together with Regulation 3 on the Noh~cah~n of
Prospecting, paragraph 2 of which requires every notification to
be in the form prescribed in Annex I and to conform to the
Regulations.

Annex II addressed to the "Application for Approval of a
Plan of work for Exploration To Obtain a Contra~t" ~hou,~dbe
read together with Regulation 8 on "Form of Apphca~lOns and
Regulation 14 addressed to "Data and Information to be
SUbmitted before the Designation of a Reserved Area" set out
in Part III of the Regulations.

It would have been observed that Part III (Applications
For Approval Of Plans of Work for Exploration to Obtain a

-
20 See Tile Provisionnl Text of the Dmft Regulntions Oil Prospecting nnd

EXploratioll for Polymetnllic Nodules in tile Aren prepared by the Legal and
Technical Commission Doc. ISBA/3LTC/WP.l/Rev.3.
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Contract, Regulations 6-19) and Part (Contracts for
Exploration, Regulations 20-27) of the draft regulations read
together with Annexes 2,3 and 4 thereof are the very core of
the proposed contract regime for the exploration of Polymetallic
nodules in the Area. The work of the Commission reflects the
"extensive consideration it gives to 3 key areas that it had
identified" viz. (i) the protection and preservation of the marine
environment; (ii) annual reporting and the transfer of data by
contractors to the Authority; and (iii) Confidentiality of the
information submitted.e!

The Legal and Technical Commission submitted the text
of the draft mining code to the Council for adoption on 23rd
March 1998. Thereafter, the Council at its fourth Session
reviewed the draft mining code and will continue its work on
the review of the draft code, on a priority basis, at the fifth
Session of the Authority scheduled to be held in August 1999.

At its 53rd Session the General Assembly noted with
satisfaction the progress in the work of the International
Seabed Authority and emphasized the importance of continued
progress towards the adoption of the regulations on
prospecting and exploration for Polymetallic nodules.

(iii) The Finance Committee

The 1994 Agreement inter alia stipulates that the
Assembly shall elect 15 Members of the Finance Committee
from candidates nominated by States Parties, taking into
account equitable geographical representation and special
interests. The 5 categories of Council members are to be
represented on the Finance Committee by at least one member
and until the Authority remains dependent on assessed
contributions, the 5 largest contributors to the budget of the
United Nations will also be represented on the Committee. The
remaining 5 members are to be elected from among the other

21 Oceans and the Law of the Sea, General Assembly Resolution 53/32.
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parties. The ISBAhad in August 1996, inter alia, elected
St8.t~sance Committee.22
its Fin

The Finance Committee has been considering the draft
.a1 regulations and they are expected to be adopted

flll~Cl the fourth resumed Session of the Authority in August
dUflng
1999.

(IV)
Status of the Registered Pioneer Investors

A registered pioneer investor was entitled, in accordance
with paragraph 6(1) (ii) of section 1 of the annex to the 1994
Agreement, to request approval of the pl.an of work for
exploration within 36 months of the entry I~to force ?f the
convention. On August 1997 all 7 registered pioneer
investors23 submitted requests for approval of their plans of
work for exploration to the Secretary-General of the Authority.
Thereafter the requests for approval of plans of work were
considered by the Legal and Technical Commission which body
ascertained that the requirements of the Agreement had been
met.

22 A Members of the Finance Committee are China; France; Germany; India;
Italy; Jamaica; Japan; Mexico; Russian Federation; South Africa; Tunisia;
l!gallda; United Kingdom; United States of America; and Uruguay. The
final agreement on the composition of the Committee was reached after
the various regional and interest groups arrived at an understanding on
the allocation of seats and the duration of terms. 7 Members of the Finance
Committee are nominees of developed countries and 8 those of the
developing countries.

23 !:e 7 registered Pioneer investors are the China (the China Ocean Mineral
Fesou.rces Research and Development Company), France (Institut
ranClasde recherche pour l'exploitation de la mer/I'Association francais

jour l'etude et la recherche des nodules - IFREMAR/AFERNOD) India
~pan (the Deep Ocean resources Development Company), the Rep~blic of

area the R . F d .the' ussian e eration (Yuzhmorgeologiya), and Bulgaria, Cuba
o ~zech and Slovak Federal Republic (Interoceanmetal Joint

rgaTIization).
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Thereafter, the Council acting on the recommendation of
the Legal and Technical Commission noted that the plans of
work for exploration submitted by the 7 registered pioneer
investors were considered to be approved and requested the
Secretary General of the Authority to take the necessary steps
to issue the plans of work in the form of contracts
incorporating the applicable obligations under the provisions of
the Convention, the agreement and in accordance with the
regulations for prospecting and exploration for Polymetallic
nodules in the Area and a standard form of contract to be
approved by the Council. Once the seabed mining code is
approved by the Council and the Authority, the 7 pioneer
investors would be granted exploration contracts.

Commission on the Limits of the Continental Shelf

Article 76 of the Convention envisages the
establishment of the Commission on the Limits of the
Continental Shelf (hereinafter referred to as the Continental
Shelf Commission). The Continental Shelf Commission
established in 1997 consists of 21 members, serving in their
personal capacity as experts in the field of geology, geophysics
or hydrography, elected by States Parties to the Convention
from among their nationals, having due regard to the need of
ensuring equitable geographical representation. The members
of the Continental Shelf Commission are to be "considered to
be experts on mission covered by article VI of the General
Convention" .24

The members of the Continental Shelf Commission
were elected at the sixth meeting of the State Parties
held in March 1997. The 21 States, including 8 member

24 See the Legal opinion on the applicabiliiu of the Convention 011 tile Privileges alld
lninumities of the United Nations to the members of the Commission 011 tile
Continental Shelf Commission on the Continental Shelf Doc. No. CLCS/5 of
11 March 1998.
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teS of the AALCC, represented on the Continental shelf
SUi A··l C eramission are rgen tin a; Br azi l; ameroon; ma;
Corn d .ria: Egypt; Gerrn any.ve India; Irelan; .Iam aica;
Croa ' . . .

an.26 Republic of Korea; Malausia; Mauritius; New
Jap' . R· F d· d Z b·zealand; Nigena; Norway; u ssian e eration; an am ia.

The functions of the Commission include (i) the
nsideration of the data submitted by coastal States

cOncerning the outer limits of the continental shelf in areas
cOherethose limits extend beyond 200 nautical miles, and to
:ake recommendations in accordance with A~ticle 76 of the
convention and the Statement of Understandmg adopted by
UNCLOSIII on 29 August 1980; and (ii) providing scientific
and technical advice if requested by the coastal State
concerned during the preparatio~ of such data.

At its 53rd Session the General Assembly by its
resolution 53/32 noted with satisfaction the progress in the
work of the Commission on the Limits of the Continental Shelf
during its third and fourth sessions, held in New York from 4

25 Professor Dr. Hans Amann, who had been elected a member of the Legal
and Technical Commission on 15th August, 1996 for a term of five years
resigned from the Commission on 5th May 1998, due to his professional
commitment in Germany. By a letter dated 18th June 1998 the Head of the
~erman Delegation to the Authority the Government of Germany
informed the Secretary General of the Authority of the nomination of
Professor Dr. Helmut Beiersdorf, as a candidate for the election to fill the
vacant seat on the Commission. The outcome of the election at the
resumed fourth session of the Authority in August 1998 is not known.

26 ~r. Toshio Sakasegawa, who had been elected a member of the Legal and
e~hnical Commission on 15th August, 1996 for a term of five years

reSIgned from the Commission on 21st July 1998, for family reasons. By a
~ote verbale dated 23rd July 1998 the Embassy of Japan in Jamaica, the
th~vernm.ent .of Japan informed the Secretary General of the Authority of
A nomlJ1atJon of Mr. Yuji Kajitani, Geologist, of the Metal Mining
Cgenc~ of Japan as candidate for the election to fill the vacant seat on the

Onlnllssio Tl f the electith n. re ou tcome 0 t re election at the resumed fourth session of
e Authority in August 1998 is not known.
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to 15 May and from 31 August to 4 September 1998,
respectively, in adopting provisionally its rules of 'procedure
and in adopting provisionally its scientific and technical
guidelines aimed at assisting States to prepare their
submissions regarding the outer limits of their continental
shelf. It also approved the convening by the Secretary-General
of the fifth and sixth Sessions of the Commission in New York
from 3 to 14 May and from 30 August to 3 September 1999. 'respectively.

International Tribunal for the Law of the Sea

The States' Parties to the Convention at their fifth
meeting held in New York from 24 July to 2 August 1996
elected 21 Judges of the International Tribunal for the Law of
the Sea.27 In accordance with the understanding that no
regional group would have less than three seats the
geographical representation of the elected members of the
Tribunal is as follows: African Group 5,28 Asian Group 5,29
Latin American and Caribbean Group, 530 Eastern European
Group, 431 and Western European and other States Group, 4.32

27 The Judges elected are: - D.H. Anderson, Hugo Carninos, Gudmundur
Eiriksson, Paul Bamela Engo, A Joseph, Anatoly Lazarevich Kolodkin.
Edward A Laing, Rangel Vicente Marotta, Mohammed Mouldi Marxist,
Thomas A Mensah, Tafsir Malick Ndiaye, L. Dolliver Nelson, Choon-Ho
Park. P.c. Rao, Tullio Treves, Budislav Vukas, Joseph Sinde Warioba,
Rudiger Wolfrum, Soji Yamamoto, Alexander Yankov, and Lihai Zhao.

28 Cameroon; Ghana; Senegal; Tanzania; and Tunisia.

29 China: India; [apan Republic of Korea; and Lebanon.

30 Argentina; Belize; Brazil; and Grenada.

31 Bulgaria; Crotia and Russian Federation.

32 Germany; Iceland; Italy; and United Kingdom of Great Britain and
Northern Ireland.
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It may be mentioned that one third or 7 members of the
'fribunal had ?eer: elected for 3 year .terms33 and their term of
ffice will expire In 1999. New elections are scheduled to be

~ ld in accordance with General Assembly Resolution 53/32,
~ ;he 24th May 1999 during the ninth Meeting of States

~arties to the Convention to be held in New York.

The Tribunal has established three standing chambers
in addition to the Seabed Disputes Chamber. The three
chambers established are the (i) Chamber of Summary
Procedure; (ii) Chamber for Fisheries Disputes> and (iii)
Chamber for Marine Environment Disputes.s-

The International Tribunal for the Law of the Sea
delivered its first judgment in "The M/V "Saiga" Case (Saint
Vincent and the Grenadines us. Guinea) on 4 December 1997.
In its first case the Tribunal unanimously found that it had
jurisdiction under Article 292 of the Convention on the Law of
the Sea to entertain the Application filed by Saint Vincent and
the Grenadines on 13 November 1997. It pronounced that the
Application was admissible and ordered that Guinea release
the M/ V Saiga and its crew from detention and decided that
the release shall be upon the posting of a reasonable bond or
security. It further decided in this regard that the security
~?a11consist of (i) gas oil discharged from the M/ V Saiga; and
(11) the amount of US $ 400,000, to be posted in the form of a
letter of credit or bank guarantee or, if agreed by the parties, in
any other form.

13 The Judges elected for three year terms are: Paul B. Engo (Cameroon); A.
Josep~ (Lebanon); AL. Kolodkin (Russian Federation); V.Marotta Rangel
(BraZIl); P.c. Rao (Illdia); J.S. Warioba (Tanzania) and R. Wolfrum
(Germany).

34 ~e ~embers of the Tribunal selected to serve on the Chamber for
Elshenes Disputes are D.H. Anderson; H. Caminos; G.Eiriksson; P.B.

ngo; E.A Laing; P.c. Rao; and S.Yamamoto.
3S The Me b f th .E . m ers 0 e Tnbunal selected to serve on the Chamber for Marine

M:vlr?nment Disputes are Judge R. Wolfrum: AL. Kolodkin; M.M.
txist: Choon-Ho Park; J.s. Warioba: S. Yamamoto: and A Yankov.
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In January 1998 Saint Vincent and the Grenadines filed
with the Tribunal a request for the prescription of provisional
measures, pending the constitution of an arbitral tribunal.
Thereafter, both Saint Vincent and the Grenadines agreed, by
an exchange of letters, to submit to the Tribunal both the
merits and the request for the prescription of the provisional
measures with regard to the arrest and detention of the M/ V
Saiga by the Authorities of Guinea in October 1997.

The General Assembly at its 53rd Session inter alia
noted that the Tribunal, established in accordance with annex
VI to the Convention as a new means for the settlement of
disputes concerning the interpretation or application of the
Convention and the Agreement, had delivered its first
judgment on 4 December 1997 and encouraged States parties
to the Convention to consider making a written declaration
choosing from the means set out in article 287 for the
settlement of disputes concerning the interpretation and
application of the Convention and the Agreement, and invites
States to note the provisions of annexes VI, VII and VIII to the
Convention concerning, respectively, conciliation, the Tribunal,
arbitration and special arbitration.

Comments and Observations

The international community has, since the entry into
force of the Law of the Sea Convention in November 1994
devoted its attention to the establishment of the institutions
that instrument had envisaged. The establishment of the new
treaty system of ocean institutions is now almost complete
and, what is more, it has begun functioning. The conclusion of
an Agreement concerning the Relationship between the United
Nations and the International Seabed Authority, the Agreement
on cooperation and Relationship between the United Nations
and the Tribunal, the work of the Legal and Technical
Commission on the draft regulations governing the exploration
of Polymetallic nodules in the Area and the first judgment of
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'bunal for the Law of the Sea in The M/ V "Saiqa'' are all
We Tn s to that end.

OinterP h'h the General Assembly and the AALCChave .at t eir
B.ot Sessions called upon States, who have not already

succeSSlV~ atify or accede to the Convention and the 1994
done SO~ntOt~ereto.A total of 67 States, including 11 member
Agreem h AALCC are yet to ratify or accede to the Law of
States of t.e 49 Asian and African States and 28 States in
the Sea.regAlm:~icanand Caribbean States and States of the
th Latlll m if de d North American region are yet to rati y or acce e
European an. 36
to the ConventIOn.

The General Assembly has since the adoptio~ of t~e
ti repeatedly called on States to harmomze theirConven IOn .' . d th '.. al legislation with Its provisions an ensure eir

nat1~nt nt application. Compliance of States with the
conS1Se • . h bli h t f.' s of the Convention regardmg t e esta IS men 0
prOVISIon . hi h Whil 133the outer limits of maritime areas IS now 19. . 1e .
coastal States now claim a territorial sea of 12 nautical miles
or less, inconsistent with the Convention, ho:vever, are the
claims of 11 States for a territorial sea extendmg beyond 12
miles and the claim of one coastal State for a contiguous zone
exceeding 24 nautical miles. Of these 8 States claims a single
200 nautical miles area referred to as the "maritime domain".

The practice of coastal States with regard to the
Exclusive Economic Zones (EEZ)and the Fishery Zones reveals
a compliance with the provisions of the Convention. Some
States combine EEZ with FZ while others have one or more
depending on the circumstances. Many states continue to
~aintain their old legislation on the continental shelf which
lIlcludes the definition contained in the Geneva Convention on
the Continental Shelf, 1958. The position of only two of the
COastalStates which do not define the outer limits of their

--------------------------36

16 African States' 23 Asian States' 7 Latin American and Caribbean Groupf ' ,
o States and 21 States in Europe and North America have not to date
ratif'led or acceded to the Convention.
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continental shelf, in accordance with the criteria set out eith
. h· ~m t e 1958 Convention or the 1982 Convention
inconsistent with the provisions of article 76 of the ' 19~e
Convention. :2

. With its entry into force and with new prospects for it
umversal acceptance the Convention on the Law of the Se .s
tt ti d ad wi a ISa rac mg renewe ad widespread interest among governm
d . entsan mtergovernmental and non-governmental organizatio

The Convention is being increasingly recognized as provid ~s.
the mechani~m for addressin~ all oce:m related issues, and1~;
clearly defining the terms of international co-operation serv
t h dinati eso en ance co-or mation and promote coherence of action. In
the wor~s of the. Secretary-General of the United Nations "the
Convention provides a universal legal framework for rationall. . y
m~agmg ~ann~ resources and an agreed set of principles to
guide ~onsIde.ratIOn of ~he numerous issues and challenges
that Wlll contmue to anse from navigation and over flight to
resource exploration and .exploitation conservation and
pollution and fishing and shipping, the Convention provides a
focal point for international deliberation and for action".

It may be stated in this regard that the General
~ssembly at its 53rd Session taking into account of the
Importance of reliable hydrographic and nautical information
to enhanc~ the safety of navigation, inter alia encouraged
States parties to the Convention to deposit with the Secretary-
General charts and geographical coordinates, as provided for in
the Convention .

.The entry into force of the Convention has brought new
attention to all areas affected, or potentially affected, by the
Law of the Sea. Attention is now focused by the world Trade
Organiz~tion (WTO)and the World Customs Organization 011

the possible need to formulate special provisions as to "rules of
origin" to deal with products (both living and non-living)
originating or derived from the various maritime zones. 111

addition to clarifying the concepts and the jurisdictione-
aspects of the territorial sea, the high seas, the Continental
Shelf, the Exclusive Economic Zone and the International
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b d Area the Division for Ocean Affairs and the Law of the
Sea he s bro~ght a broad range of issues to the attention of theSea a .. d.cal Committee of the World Customs Organization an
Techni .. hi h h dWTO Committee on Rules of Origin, w IC are c arge
~~h further legal developments under the Agreement on Rules
of Origin.

In recent times there has been an increasing thr~at to
. ing from piracy and armed robbery at sea. According to

:::~P~eport of the Secretary-General ther~ had .been 2.52
incidents of piracy and armed robbery agamst ShIPS dunng
1997. The gravity of the problem has been br~ught to the
attention of a number of fora including the ~eetmg of S~~tes
Parties to the Convention, the International Maritime
Organization (IMO), and the General Assembly of the United
Nations. The General Assembly, at its 53rd Session expressed
its appreciation and support for the ongoing work of th~ IMO
and urged all States, in particular the Coastal States m .the
affected regions-" to take all necessary and appropnate
measures to prevent and combat incidents of piracy and armed
robbery at sea and to investigate or cooperate in the
investigation of such incidents wherever they occur and bring
the alleged perpetrators to justice in accordance with
international law. The Assembly also called upon States to
cooperate fully with the IMO to combat piracy and armed
robbery against ships, by submitting reports on such
incidents.

-
37 T

he areas most affected by pirates and armed robbers are the South China
Sea: the Strait of Malacca; Indian Ocean; East and West Africa; and South
America.
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ANNEX

NERALASSEMBLY
~:ity-tbird Session
Itesn 38 (a)

RESOLUTIONADOPTED BYTHE GENERAL ASSEMBLY
itbout reference to a Main Committee (A/53/L.35 and

(\V Add1.)
53/32. Oceans and the Law of the Sea

The General Assembly,

6 January 1999

Recalling its resolutions 49/28 of 6 December 1994.
50/23 of 5 December 1995, 51/34 of 9 December 1996 52/26
of 26 November 1997 adopted subsequent to the entry into
force of the Law of the Sea3~ ("the Convention") on 16
November 1994.

Recalling also its resolution 2749 (XXV)of 17 December
1970, and considering that the Convention, together with the
Agreement relating to the implementation of part XI of the
United nations Convention on the Law· of the Sea of 10
December 198239("the 'Agreement"), provides the regime to be
applied to the Area and its resources as defined in the
Convention.

Emphasizing the universal of the Convention and its
fundamental importance for the maintenance and
;:engthening of international peace and security, as well as

r the sustainable use and development of the seas and
oceans and their resources.

inr Conscious that the problems of ocean space are closely
errelated and need to be considered as a whole ,---11 ~---------
OffiCial Re d f J Thi . .v I Cor s or r te J, ird United Nations Conference on the Law of the Sea,
A~C'XVl\ (United Nations Publication, Sales No. E, 84. Y.3.), document

ONF.621122.
ResOlutIon 48/263 A. nnex.

49



Noting with satisfaction that "Oceans and seas" will b
the sectoral theme discussed by the Commission on.e
Sustainable Development at its seventh session in 1999,

Reaffirming the strategic importance of the Convention.
as a framework for national, regional and global action in th
marine sector, as recognized also by the United Nation:
Conference on Environment and Development in chapter 17 of
Agenda 21,40 as well as in the Programme for the Further
Implementation of Agenda 21, in particular paragraph 36
thereof dealing with oceans and seas,«!

Recalling that, by its resolution 49/131 of 19 December
1994, it proclaimed 1998 the International Year of the Ocean,

Noting with satisfaction the increase in the number of
States parties to the Convention and the Agreement,

Recognizing the impact on States of the entry into force
of the Convention and the Agreement and the increasing need,
particularly of developing States, for advice and assistance in
their implementation in order to benefit thereunder,

Taking note with concern of the financial situation of the
International Seabed Authority and 'the International Tribunal
for the Law of the Sea,

Conscious of the need to promote and facilitate
international cooperation, especially at the subregional and
regional levels, in order to ensure the orderly and sustainable
development of the uses and resources of the seas and oceana.

Conscious also of the importance of education and
training in the field of ocean affairs and the law of the sea,

40 Report of the United Nations Conference on Environment and Development, Rio
de Janeiro. 3-14 June 1991. (United Nations publication, Sales No.E.93.1.8 and
Corrigenda) vol. I.

41 Resolution S-19/2, annex.
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king account of the importance of reliable
fa hie and nautical information to enhance the safety of

drograp
~~Vigation,

Expressing its concern at the increasing threat ,to
, f om piracy and armed robbery at sea and ItS.

sbiPpmgt, r and support for the ongoing work of therec1a IOn , . . .
apP ti onal Maritime Organization m this area,
Interna 1

Expressing its appreciation once again to ~he Secr~t~-
neral for his efforts in ~uppo~t of the, C.onvent:on and. m ItS

Ge , l'mplementation mcludmg providing assistance m theffectlve' ,
~nctioning of the institutions created by the Convention,

Noting the responsibilities of the. Secretary-General
der the Convention and related resolutions of the General

~~semblY, in particular resolu tiohs 49/28 and 52/26, and
emphasizing the importan~e of the I?erfor~ance of s~ch
responsibilities for the effective and consistent implementation
ofthe Convention,

Taking note of the Report of the Secretary-General.e- and
reaffirming the importance of the annual consideration and
review by the General Assembly of the overall developments
pertaining to the implementation of the Convention, as well as
of other developments relating to the law of the sea ocean
affairs,

1. Call upon all States that have not done so, in order to
achieve the goal of universal participation, to become parties to
the Convention and the Agreement;

2. Reaffirms the unified character of the Convention;

~, Calls upon States to harmonize as a matter of priority
toetr national legislation with the provisions of the Convention,
enensure the consistent application of those provisions and to

SUre that any declarations or statements that they have

AlS3/456.
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made or make when signing, ratifying or acceding are .
i: . . h 111contorrrnty Wit the Convention and to withdraw any of th .

d I . elr
ec aratioris or statements that are not in conformity;

4. Encourages States parties to the Convention to deposit
with the Secretary-General charts and geographical
coordinates, as provided for in the Convention',

5. Requests the Secretary - General to convene the Meetin
of States Partie~ to the. Convention in New York from 19 to 2~
May 1999, dunng which, on 24 May, the election of seve
Judges of the International Tribunal for the Law of the Sell
("the Tribunal") will take place, a

6. Notes u:ith satisfaction that the Tribunal established in
accordance With annex VI to the Convention as a new means
for t?e ~ettlement of disputes concerning the interpretation or
apph.catIOnof the Convention and the Agreement, delivered its
first Judgment on 4 December 1997-,

7. Encourages States parties to the Convention to consider
making a written declaration choosing from the means set out
~n article ~87 for the settlement of disputes concerning the
mterpretation and application of the Convention and the
Agreement, and invites States to note the provisions of
annexes VI, VII and VIII to the Convention concerning,
respectively, the Tribunal, arbitration and special arbitration;

8. Requests the Secretary-General to circulate lists of
conciliators and arbitrators drawn up and maintained in
accordance with annexes V and VII to the Convention and to
update these lists accordingly,

9. Notes with satisfaction the progress in the work of the
International Seabed Authority and emphasizes the importance
of continued progress towards the adoption of the regulations
on prospecting and exploration for poly metallic nodules;

10. Notes with appreciation the adoption of the Agreement
concerning the Relationship between the United Nations and
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Authority and the Agreement on Cooperation and
~~atiOnshiP between the United Nations and the Tribunal,

1 Appeal to all members of the Authority and all States
1 .ties to the Convention to pay their assessed contributions
P~he Authority and to the Tribunal, respectively, in full and
to time in ensure that they are able to carry out their
~:nctions as provided for in the Convention;

12. Notes with satisI.ac~ion the progress. in the work of the
commission on the limits of the Continental Shelf ("the
Commission")during its third and fourth sessions, held in New
York from 4 to 15 May and from 31 August to 4 September
1998, respectively, in adopting provisionally its rules of
procedure and it adopting provisionally its scientific and
technical guidelines aimed at assisting States to prepare their
submissions regarding the outer limits of their continental
shelf;

13. Approves the convening by the Secretary-General of the
fifth and sixth sessions of the Commission in NewYork from 3
to 14 May and from 30 August to 3 September 1999,
respectively;

14. Express its appreciation to the Secretary - General for
the annual comprehensive report on oceans and the law of the
sea43 and for the activities of the Division for Ocean Affairs and
the Law of the Sea of the Office of Legal Affairs of the
~ecretar~at, in accordance with the provisions of the
onventIOn and the mandate set forth in resolutions 49/28

and 52/26;

~5.. ~equests the Secretary-General to ensure that the
to~~tutlOnal capacity of the Organization adequately responds
the e needs of States, the newly established institutions under
organ'Co~vention and other competent international

IzatlOns by idi d . d' ..accou prOVImg a VIce an assrstance taking into
nt needs of developing countries'--- '

4)

,4,/53/456.
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16. Also requests the Secretary - General to continue to
carry out the responsibilities entrusted to him in the
Convention and related resolutions of the General Assembly,
including those mentioned in paragraph 11 of resolution
52/26, and to ensure that the performance of such activities is
not adversely affected by savings as may be realized under the
approved budget for the Organization;

17. Notes with appreciation the continued efforts of the
Division of Ocean Affairs and the Law of the Sea to provide
timely information on the oceans, marine affairs and the law of
the sea through its Web site, site on the Intemet.s+

18. Reaffirms the importance of ensuring the uniform and
consistent application of the Convention and a coordinated
approach to its overall implementation, and of strengthening
technical cooperation and financial assistance for this purpose,
stresses once again the continuing importance of the efforts of
the Secretary General to these ends, and reiterates its
invitation to the competent international organizations and
other international bodies to support these objectives;

19. Invites Member States and others in a position to do so
to contribute to the further development of the Hamilton
Shirley Amerasinghe Memorial Fellowship Programme on the
law of the Sea established by the General Assembly in
resolution 35/116 of 10 December 1980, and to support the
training activities under TRAIN-SEA-COASTprogramme of the
Division for-Ocean Affairs and the Law of the Sea;

20. Notes with interest the ongoing work of the United
Nations Educational, Scientific and Cultural Organization
(UNESCO)towards a convention for the implementation of the
provisions of the Convention, relating to the protection of the
underwater cultural heritage, and stresses the importance of
ensuring that the instrument to be elaborated is in full
conformity with the relevant provisions of the Convention;

44 www.un.org/Depts.los.
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I vites States to cooperate in carrying out hydr~graphic
21. nand nautical services for the purpose of ensurmg safe
s\lrvey~ n as well as to ensure the greatest uniformity in
l1~vig:U~d nautical publications and t~ co?rdinate. the~r
char: . 50 that hydrographic and nautical information IS

tiVlUe5 .aC vailable on a worldwide scale;
Jll~dea

Urges all States, in particular coastal Stages in affected
22.. 5 to take all necessary and appropriate measures to
regiont and combat incidents of piracy and armed robbery at
Presen . he i .. f hand to investigate or cooperate m t e investigation 0 sue
:~dents wherever ~hey occur ='.bring .the alleged
perPetrators to justice m accordance with international law;

23. Calls upon States' to cooperate fully with the
Intemational Maritime Organization to combat piracy and
armed robbery against ships, including by submitting reports
on incidents to that organization;

24. Takes note of the work of the Independent World
Commission on the Oceans, and of its report "The Ocean ..Our
Future", and welcomes its issuance in the context of the
International Year of the Ocean;

25. Reaffinns its decision to undertake an annual review
and evaluation of the implementation of the Convention and
other developments relating to ocean affairs and the law of the
sea·•

~6. Reaffirms also its decision, in resolution S-19/2 of 28
~ne .19?7, to consider the results of the review by the
"0llUnlSS10n Sustainable Development of the sectoral theme of
thceans and seas" in 1999 under the agenda item "Oceans and

e law of the sea'",
27.Ge Requests the Secretary - General to report to the
Un~eral Assembly at its fifty-fourth session on the
~ ~rnentation of the present resolution, including other

~eopmer:ts and is~ues r.elati~g to ocean affairs and the law
sea, m connection with hIS annual comprehensive report
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on oc.eans m:d the law of the sea, and to circulate the report
sufficiently In .advance of consideration by the General
Assembly of the Item concerning oceans and the law of the Sea:,
28. Decides to include in the provisional agenda vi" its fift
fourth session the item entitled "Oceans and the law of thYe~
sea".
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JII- UNITED NATIONS DECADE OF INTERNATIONAL
VI- REPORT OF THE SECRETARY GENERAL ON THE

~ iALCC MEETING ON THE THREE PRELIMINARY
REPORTS ON THE THEMES OF THE FIRST

lfTERNATIONAL PEACE CONFERENCE HELD IN NEW
I DELHI, ON 11TH AND 12TH FEBRUARY, 1999

(i) Introduction

The General Assembly of the United Nations had by its
Resolution 44/23 declared the Decade of the Nineties as the
United Nations Decade of International Law. Four main
objectivesof the Decade are:
(i) to promote acceptance of and respect for the principles of

international law; #

(ii) to promote methods and means for the peaceful
settlement of disputes between States, including resort to
and full respect for the International Court of Justice;

(ill) to encourage the progressive development and
codification of international law; and

(iv) to encourage the teaching, study, dissemination and
wider appreciation of international law.

Following upon the adoption of General Assembly
Resolution 44/23 an item entitled 'The United Nations Decade of
International Law"was placed on the agenda of the 29th Session
of ~e AALCC (Beijing, 1990). The item has thereafter been
COnSideredat each successive Session of the General Assembly
~~e United Nations as well as the AALCC.The matter has also
M en discussed at the meetings of the Legal Advisers of the
ember States of the AALCC.

AAL The item w~s also considered at the 37th Session of the
reariC (NewDelhi, 1998). At that session the AALCC,inter alia,

Inned that many of the political, economic and social
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problems which riddle the member States of the international
society can be resolved on the basis of the rule of law.
Reiterating the significance of strict adherence to the principles
of law as enshrined in the Charter of the United Nations the
AALCCat its 37th Session requested its Member States to give
serious attention to the observance and implementation of the
Decade. It requested the Secretary General to urge the Member
States to ratify the relevant international Conventions and
apprise the Secretary General of the United Nations of the
initiative taken by the AALCCSecretariat in that regard. It also
directed the Secretariat of the AALCCto continue its efforts
towards the realization of the objectives of the United Nations
Decade of International Law.

At the 37th Session of the AALCC,held in New Delhi in
April 1998 note was taken of the proposal advanced by the
Russian Federation, at the 51st session of the General
Assembly, for a third international peace conference with a view
to considering international law and order in the post cold-war
world at the threshold of the twenty first century. Recalling
General Assembly Resolution 52/159 on "1999 Action Dedicated
to the Centennial of the First Peace Conference and to the
Closing of the United Nations Decade of International Law" the
delegations of several Member States whilst supporting the
convening of a Peace Conference in 1999 emphasized the active
participation by the Member States and the Secretariat of the
AALCCin preparing for the proposed conference in 1999. The
view was expressed that the commemoration of the first Peace
Conference, together with the adoption of a Declaration and a
Plan of Action would assist in furthering the avowed objectives
of the Decade even during the next millennium. The Secretariat
of the AALCCwas requested to monitor developments in this
regard and to study the means to appropriately mark the
closure of the United Nations Decade of International Law.

Meeting of the Legal Advisers of Member States of the
AALCC

The Committee at its 37th Session (NewDelhi, 1998) had
inter alia directed the Secretariat to convene a meeting of the
Legal Advisers of Member States at the United Nations
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d uarters in NewYork.aeB q .
pursuant to that mandate a meeting of the LegalAdvisers

States of the AALCCwas convened at the UN Office
Mernberof York in October 1998.

ill New
The basic objective of the meeting was to seek the opinion
. guidance of LegalAdvisers of Member States on three

d Pollcy . . al Ian ly (i) United Nations Decade of Irrterrratiori aw
. rns name • (..) thlte . the Third International Peace Conlerence; 11 e
inc~~:~~ade Organization; and (iii) Environmental Law. The
WO.d tion of these items had been based on a backgroundconsl eraU. .
note prepared by the Secretanat.

The Background Note prepared ~y the Secr~tariat had
recalled that at its 51st Session the Sixth Committee of the
General Assembly considered a proposal rel~ted to the ~999
Action dedicated to the centennial of the FIrst ~nternati?nal
Peace Conference and to the closing of the Umted Nations
Decade of International Law" submitted by the Governments of
the Netherlands and the Russian Federation. It had
recommended that the General Assembly invite the
Governments of the Russian Federation and the Netherlands to
arrange a preliminarily discussion with other ~terested Memb~r
States on the substantive content of 1999 action and to seek ill

this respect the co-operation of the International Court of
justice, the Permanent Court of Arbitration, relevant
intergovernmental organizations, as well as other relevant
organizations. The Sixth Committee had also recommended that
the General Assembly call upon the competent United Nations
organs, programmes and specialized agencies to study the
POssibilities of providing assistance to that end. Finally, the
SixthCommittee recommended that the Assembly include in the
pro~sional agenda of its 52nd Session, under the item "United
ations Decade of International Law" a sub-item entitled" 1999

~ction dedicated to the Centennial of the first International

IneaceConference and to closing of the United Nations Decade of
ternational Law".

It was against this backdrop that the Sixth Committee
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had considered the Programme of Action for the Celebration of
the Centennial of the First International Peace Conference
proposed by the Russian Federation and the Netherlands. The
proposal envisaged that the three main themes viz. (i) the
armament question; (ii) humanitarian law and the laws and
customs of war; and (iii)the peaceful settlement of disputes, on
the agenda of the First Peace Conference would feature on the
agenda of the 1999 celebration of the Centennial of the first
Hague Peace Conference.

The General Assembly at its 52nd Session had welcomed
the Programme ofAction dedicated to the Centennial of the first
International Peace Conference, presented by the Governments
of the Kingdom of the Netherlands and of the Russian
Federation aiming to contribute to the further development of
the themes of the first and the second International Peace
Conference and which could be regarded as a third International
Peace Conference. The Assembly invited (i) the Governments of
the Kingdom of the Netherlands and of the Russian Federation
to proceed with the implementation of the Programme of Action;
(ii) all States to participate in the activities set out in the
Programme ofAction, as well as to initiate such activities and to
co-ordinate their efforts in this respect at the global level, as well
as at the regional and national levels; and (iii)All States to take
appropriate measures to ensure universal participation in the
activities pursuant to the Programme of Action, with special
consideration for he participation of representatives of the least
developed countries.

Further it may be recalled in this regard that an item
entitled "Co-operation Between the United Nations and the
Asian African Legal Consultative Committee" was placed on the
provisional agenda of the 53rd Session of the General Assembly
and that in its resolution on the "Co-operation Between the .
United Nations and the Asian African Legal Consultative
Committee" adopted on 4 November 1996 the General Assembly
had inter alia noted with appreciation the decisions of the
AALCCto "participate actively in the programmes of the United
Nations Decade of International Law.

Within the framework of the United Nations Decade of
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. a1 Law the Governments of the Kingdom of
tlOn' . all dIJ1tetfla ds and the Russian Federation had been c e uI?on

JIlewerlallize and co-ordinate the Centennial of th~ F1rst
to org~na1 Peace Conference. Thereafter the .co-organ1zers of
ItlterJlatl9 Centennial celebrations transm1tted the fi~st
we. 1.99 report on the peaceful settlement .of dis~utes with
pre1itJlln~ that the report be considered by AS1anAfrican Legal
We reque~ Committee. It was requested also that a report on
consultati:'~ee's consideration of the preliminary report on the
we comm~ettlement of Disputes be made ~vailable to. the
peacef~le Secretariat of the Centennial of=~rrst Inte~a~IOnal
Eltecutgonference with a view to its inclUSIOnm the. revrsion of
peace t for final discussions at the expert meetmgs at the
the rep.orMsay1999 and sf Petersburg in June 1999.
Haguem

Similar requests had also been mad~ u: respect of the
funinary Reports on International Human1tarIan Law ~d the

Pre f War' and development of international law relatmg to
LaWS 0 , . fi H Pdisarmament and arms control ;31nce the irst ague eace
Conference, 1899.

In the "Progress Report on the action dedicated to the
1999 centennial of the first International Peace Confe~ence an~
to the closing of the United Nations D~cade of Internahonal Law
submitted by the delegations of the Kingdom ?f the Netherlands
and the Russian Federation at the 53rd SeSSIOnof t~e Gener~
Assembly, the co-organizers propose~ t?e convenmg of SlX
regional meetings to discuss the preliminary reports on the
themes of the first International Peace Conference. The AALCC
was identified as one of the regional intergovernmental
organizations which could convene such a meeting and thus
providean opportunity for the representative of AALCCMember
States to exchange views on the Three Reports for final
discussion at the Expert Meetings scheduled to be held at the
Hague in May 1999 and St. Petersburg in June 1999..Th~ Legal
AdvisersofMember States of the AALCCat their meetmg m New
York in October 1998 directed the Secretariat to convene a
lUeetingenvisaged in that Report and endorsed by the General
Assembly resolution on the subject of Action to be taken
dedicated to the 1999 centennial of the first International Peace
Conference and to the closing of the United Nations Decade of
International Law.
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the reports for final discussions at the expert meetings at the
Hague in May 1999 and St. Petersburg in June 1999. Similar
requests had also been made in respect of the Preliminary
Reports on International Humanitarian law and the laws of War;
and Development of International Law relating to disarmament
and Arms Control since the first Hague Peace Conference, 1899.

In the "Progress Report on the action dedicated to the
1999 Centennial of the first International Peace Conference and
to the closing of the Decade the delegations of the Kingdom of
the Netherlands and the Russian Federation had proposed the
convening of six regional meetings to discuss the preliminary
reports on the themes of the first International Peace
Conference. The AALCC had been identified as one of the
regional intergovernmental organizations which could convene
such a meeting.

ference by Professor Christopher Greenwood. The full text of
conreport of the Rapporteur on the International Humanitarian
the and the Laws ofWar has been annexed to this chapter.
Law

He stated further that the Session on the question of
. arrnament and Arms Control since the First Peace

"015ference" of the AALCC Meeting to consider the three
conlirninary Reports on the Themes of the First International
pre . d Pr 1" RP ace Conference had considere a e immary eport on
";eve1opment of International Law Relating to Disarmament and
AfIIls Control since the Fir-stHague Peace Conference" prepared
for the 1999 Centennial Commemoration of the First Hague
Peace Conference by Mr. Hans Blix. The full text of the report of
the Rapporteur on the Development of International Law
Relating to Disarmament and Arms Control has been
reproduced in this Chapter.

At the end of the Meeting the President of the 37th
Session had requested the Secretary General to prepare a
Report of the Meeting and to include therein all written
comments that may have been or were received within a
fortnight of the closure of the meeting. The Report he had
announced would be submitted to the 38th Session of the
Committee scheduled to be held at Accra, Ghana, and given
due consideration. In fulfillment of that mandate the Secretariat
had prepared this Report. The Deputy Secretary General stated
that Committee may wish to consider mandating the Secretariat
to forward this report to the Secretariat of the Centennial
Conference for its inclusion in the working papers for the
forthCOmingmeetings at the Hague in May 1999 and St.
Petersburg in June 1999. It may also wish to consider
mandating the AALCCSecretariat to be represented at those
meetings, should funds so permit.

G The Observer for the Netherlands said that his
An°vemment ?eemed it a great honour to be invited to the

nual SeSSIOn of the Committee and it offered him an
~PPortunity to thank the AALCC for its response to the
Hetherlands' proposal of organizing the centennial of the First

ague Peace Conference. He said that the AALCChad convened

Pursuant to that mandate the Secretariat of the AALCCin
collaboration with the Ministry of External Affairs, Government
of India, convened a two day meeting to consider the Preliminary
Reports on the themes of the three First International Peace
Conference. The objective of the Meeting was to promote a free
and frank exchange ofviews on the three preliminary Reports on
the themes of the First International Peace Conference.

The Deputy Secretary General Mr. Dabiri, who was also
the Officer in-Charge of this meeting stated that the basic
working document of the session on the Peaceful Settlement of
Disputes was a Report on "The Peaceful Settlement of Disputes:
Prospects for the Twenty-first century" jointly prepared for the
1999 Centennial Commemoration of the First Hague Peace
Conference by Professor Franciso O. Vicuna and Professor
Christopher Pinto. This Report had been circulated by the
Secretariat. The full text of the report of the Rapporteur on the.
Peaceful Settlement of Disputes: Prospects for the 21st Century
is annexed to this chapter.

The basic working document of the Session on the
question of the "International Humanitarian Law and the Laws
of War" was a preliminary Report on "International
Humanitarian Law and the Laws of War" prepared for the 1999
Centennial Commemoration of, the First Hague Peace
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an extraordinary meeting to discuss the preliminary drafts of the
reports on the three themes of the First Hague Peace
Conference. The AALCC meeting which had discussed the
issues of humanitarian law, the peaceful settlement of disputes
and disarmament questions had contributed to a large extent to
the success of the forthcoming discussions at the Peace Palace,
the Hague on the 18th and 18th of May, 1999. The AALCChad
contributed to the success of the discussion by its willingness to
participate in the preparatory work of the centennial as well as
by the content of the discussion in NewDelhi.

The AALCC together with other regional organizations
had elevated the centennial conference and the discussions
under its umbrella to a global level. In this, it had contributed to
the realization/fulfillment of the intention of the organizers of
the centennial conference.

The Observer for Netherlands further stated that the
comments and observations of the participants of the AALCC
meeting were being incorporated, to the extent, feasible, in its
fmal draft of the Report of the Rapporteurs on the themes of the
First International Peace Conference. He said that the
participants in the Centennial Conference would find on their
desks a number of thoroughly re searched papers intended to
serve as a basis for the formulation of view and conclusions on
the further development of International Law to reflect the
themes of the First International Peace Conference. The views
and conclusions adopted by the Centennial Conference would
be presented to the General Assembly of the United Nations. He
concluded by saying that he hoped to welcome all the legal
advisers of the Member States of the AALCCto the Centennial
Conference at the Hague May, 1999. He stated that her Majesty,
Queen Beatrix, the Secretary General of the UN Mr. KofiAnnan
and the Under Secretary for Legal Affairs, the Legal Counsel of
the UN;Mr. Hans Corell would be present at the Conference.

The Delegate of the Islamic Republic of Iran commended
the Secretary General for convening the meeting to consider the
preliminary reports on the themes of the First International
Peace Conference. The discussion at that meeting would be
useful for a better understanding of the problems of the
contemporary international community and the future task of
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s,intaining international peace and justice.
tIl He observed that non-aligned countries in proposing. that

d of the 1990s be declared the Decade of International
We de,:. etended to promote the acceptance and respect for the
laWh.a1 inof international law the promotion of the means and
princ~:s of the peaceful settiement of disputes including ~e
meth d full respect for the international court of Justice.
resort to;nce of the rule of law in international society would
The ~r=vsignificance contribution t.o the establishment of a just
ma: equitable society. The promlsl~g r~cor~ of the J?ecade I:ad
allen scarred by some negative dlscouragmg practices, WhICh
~d become the subject of some concern. to some States. ~e
h ted instances of the resort to umlateral measures m
recoun f . ti al I .tr vention of the principles and norms 0 mterna on aw,:n r:sort to the use of force in the pretext of self-defence;
. e osition of economic sanctions or pressures to coerce others
:Pcomply with the political ~m~ of powerful stat~. and the
selectiveinvocation of human nghts standards for political ends,
in this regard.

He was of the view that the prevalence of the rule in
international relations cannot be promoted by a half-hearted
approach to the acceptance of and respect of international law.
He called for the renunciation of the threat of use of force as the
means of furthering national policy and strict adherence t the
obligations of law.

He pointed out that the principle of peaceful settlement of
dispute, a major theme of the 1899 Hague Peace ~onfer~nce
continued to be relevant at the threshold of the new millenmum.

The Delegate of the Arab Republic of Egypt among other
things stated that the views of his Government had been
expressed at the meeting in New Delhi and that Egypt had been
appointed one of the Rapporteurs at the meeting in New Delhi.
He reiterated his delegations stand on the Reports on the 3
themes of the Conference.

. The Observer for Yugoslavia referred to the recent events
111 Yugoslavia and pointed out that the NATOmilitary action in
Yugoslavia was violative of both Article 2 paragraph 4 and
Article 53 paragraph 1 of the Charter of the United Nations. She
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pointed out that earlier Rambouillet Agreement had contravened
the provisions of the Vienna Convention on the Law of Treaties
1969, and went against the grain of the principle on non~
intervention as couched in Article 2 paragraph 7 of the Charter.
She ex:um~rated a whole host of action which in her opinion
were violative of the 1949 Geneva Convention.

The Delegate of the State of Qatar was of the view that the
statement of the observer for Yugoslavia departed from the main
agenda item under consideration. He pointed out that AALCC
was not a forum for political statements.

The Delegate of Pakistan recalled that the Statutes of the
AALCChad envisaged that the function of the Committee was to
be a forum for consideration of legal matters of common interest
to its Member States. He was of the view that the views
expressed by the Observer for Yugoslavia should not be a part of
the official.records of the Session of the Committee since they
were outside the purview of the basic functions of the
Committee.

The President stated that the views of an Observer are not
binding on the delegates who adopt a decision by consensus. He
recalled the past practice of the Committee in respect of hearing
the views of an Observer.

The Delegate of Ghana stated that while the Observer for
Yugoslavia is entitled to hold an opinion, the views are not
binding on the delegates and the Committee cannot take a stand
on them.

The President said that the Secretariat shall have the
mandate to follow the outcome of the Centennial celebrations
both at the Hague and St. Petersburg. The AALCC should
subject to the availability of funds, be represented at both the
Hague and St. Petersburg Meetings.
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Decision on the "United Nations Decade of
International Law"

(Adopted on 23.04.1999)

The Asian African Legal Consultative Committee at its
Thirty-eighth Session

Having taken note of the Report of the Secretariat on the
ert Group Meeting to consider the preliminary reports on t~e

ExP s of the First International Peace Conference set out In
theme
Doe.No.AALCC/XXXVIII/Accra/99/S.7;

Having heard the statement of the Deputy Secretary
General;
1. Expresses its appreciation to the Government of the

Netherlands and the International Committee for the Red
Cross for the financial grant to meet the costs of the
meeting and the printing of papers and report of the
seminar.
Reaffirms that many of the political, economic and social
problems which riddle the Members States of the
international society can be resolved on the basis of the
rule of law;
Reiterates the importance of strict adherence to the
Principles of International law as enshrined in the
Charter of the United Nations;

2.

3.

4. Requests Member States to continue to give serious
attention to the observance of the objective of the Decade;

Also requests the Secretary-General to apprise the
Secretary-General of the United Nations of the initiatives
taken by the Committee in this regard;

Directs the Secretariat to participate in the centenary
meetings at the Hague in May 1999 and, subject to the
availability of funds, at St. Petersburg in June 1999;

5.

6.
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7. Al:,o E!irects the Secretariat to monitor the proceedings on
thrs Item at the 54th Session of the UN General
Assembly; and

8. Decides to place the item "United Nations Decade f
Inte~ational ~aw" on the agenda of its Thirty-nin~
Session for review of further work on the item.

secretariat Study: United Nations Decade of
International Law: Report of the Expert Group
Meeting, New Delhi 11th and 12th February 1999

A,ALCCMeeting to Consider the Preliminary Reports on the
Themes of the First International Peace Conference

Pursuant to the given mandate the Secretariat of the
AALCCin collaboration with the Ministry of External Affairs,
Government of India, convened a two day meeting to consider
the three Preliminary Reports on the. t~emes of the ~irst
International Peace Conference. The objective of the Seminar,
chaired by Dr. P.S. Rao, Joint Secretary, Legal and Treaties
Divisions, Legal Adviser, Ministry of External affairs (India) and
the President of the AALCC,was to promote a free and frank
exchange of views on the three preliminary Reports on the
themes of the First International Peace Conference.

Senior Government officials, eminent experts, and
distinguished international lawyers from 23 Member States of
the AALCC;l 12 observer States," and the representatives of 4
international organizations- participated in the Meeting which
was inaugurated by Mr. Dilip Lahiri, Additional Secretary in the
Ministry of External Affairs, Government of India. The Under
Secretary General for Legal affairs and the Legal Counsel of the
United Nations, Mr. Hans Corell and the Executive Secretary of

2

These had included the Arab Republic of Egypt, People's Republic
of China, Ghana, India, Indonesia, Islamic Republic of Iran,
Japan, Kenya, Democratic People's Republic of Korea, Kuwait,
Myanmar, Nepal, Oman, Philippines, Qatar, Somalia, Sri Lanka
Syria, Thailand, Turkey, the United Arab Emirates and the
RepublicofYemen.
These had included Bulgaria Burkina Faso Chile, Colombia,
Finland, France, Germany, israel, Morocco: the Netherlands,
United Kingdom,and Venezuela.
These had included the United Nations, the United Nations High
Commissioner for Refugees (UNHCR)the League of Arab States
and the International Committeefor the Red Cross (ICRC).
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the Organizing Committee of the Centennial Conference of the
First Hague Peace Conference Mr. T. Buchli were among those
who participated in the meeting.

Inaugural Session

The President of the Committee, Dr. P.S. Rao, in his
opening statement inter alia observed that commemorating the
centennial of the first Hague Peace Conference was an
opportune time to reflect not only upon the progress made on
the themes of that Conference but also on the course the rule of
law had taken in establishing a just and equitable world order.
The destructive capacity of the means and methods of armed
conflicts had, in the intervening period, he emphasized, become
more comprehensive and less discriminating of combatants and
non-combatants. While the United Nations had succeeded in
averting a third world war it had failed to prevent localized and
regional armed conflicts where the effects on innocent civilians
and combatants were equally devastating. He stated that as the
international society approached the turn of a new millennium
the failure in terms prohibiting certain means of warfare and
regulating the methods of warfare itself was a cause for great
concern. Emphasizing that international peace and security
could not be attained by half hearted approaches and that there
could be no partial solutions in matters of life and death he
called for the renunciation of the use of force as a concept and
as an idea to achieve ends of national policy. Members of the
international community, he stated, needed to abide by that
obligation and keep that in view even while planing military
strategy or in conducting the "diplomacy of violence". States
needed to abandon theories of deterrence and forsake their
reliance upon doctrines like Mutually Assured Destruction
(MAD)and instead adopt a policy of not merely non-proliferation.
of nuclear weapons but total elimination of nuclear weapons.

Turning to the question of peaceful settlement of
disputes, Dr. Rao observed that the "peaceful settlement of
disputes is not a synonym for compulsory settlement of disputes
by a third party" and comprises various means and methods.
Referring to the settlement of disputes by having recourse to the
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. .ction of the International.Court of Justice he ~ta~ed that
s~ . diction of the court IS based on the principles of
Juns . . ti Thtile and agreement among the disputing par ies. e
eIlSus . di tCOIlS obtain the consent of the contesting parties to a ispu e

tleed tOd a realistic assessment of such factors as the level of
is base . on that is still required to be achieved among the

t grabon . . al I alit1 e f the world as members of one internation eg
people~n~y and the lac~, perh~ps, of a just, equitable and
corntJl ally applicable international law on some of the
•..·vers . f h

Ul~ tal aspects of access to and enjoyment 0 t e{uIldaIllen
urces of the world. freso

Dr. Rao further stated that efforts to achieve c:. legal
unity of mankind had fallen short of the legitimate

CO~tations of the international community and this ~ad to.be
expentlyremedied and provided for. He asked for consideration
urge f difi .to be given to the methods and procedures 0 co ication
conferences. Law making conferences, he stat~~, should. afford
ample opportunity at every stage of the deCISIOnmaking for
interests of all States to be properly given a play, according to
fair procedures Decisions should save in exceptional
circumstances be arrived at by consensus.

In his welcome address the Secretary General, Mr. Tang
Chengyuan emphasized that the meeting was one of the six
regional meetings, as resolved by the General Assembly of the
United Nations at its 53rd Session, which would discuss the
preliminary reports on the themes of the First International
Peace Conference and thus provide an opportunity for the
representative of AALCCMember States and experts from the
AfrO-Asianregion to exchange views on the Three Reports for
final discussion at the Expert Meetings scheduled to be held at
the Hague in May 1999 and St. Petersburg in June 1999. He
tat~ in this regard that he "Progress Report on the action

~cated to the 1999 centennial of the first International Peace
Innference and to the closing of the United Nations Decade of
o/ernational Law"subu.itted by the delegations of the Kingdom

th~ Netherlands and the Russian Federation at the fifty third
~l~n of the General Assembly has been made available to the

Clpants. He said that the subjects identified by the co-
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organizers of the 1999 Centennial Celebrations for discussion at
the meeting are: (i) The Peaceful Settlement of Disputes:
Prospects for the Twenty First Century (ii) International
Humanitarian Law and the Laws of War; and (iii)Development of
International Law relating to Disarmament and Arms Control
since the First Hague Peace Conference in 1899.

The Secretary General stated that the debate on these
items were to revolve around the three Reports prepared by
eminent Rapporteurs, and that copies of these three reports
have been reproduced by the Secretariat and circulated among
the participants. The Meeting was intended to provide an
opportunity for the representative of States in the region to
exchange views o~the Three Reports for final discussion at the
Expert Meetings scheduled to be held at the Hague in May 1999
and st. Petersburg in June 1999.

The Under Secretary General for Legal Affairs and the
Legal Counsel of the United Nations Mr. Hans Corell in his
address to the Meeting inter alia said that the principle of the
peaceful settlement of disputes had been vastly developed
during the current century. He pointed out that while there was
no lack of instruments and institutions for the pacific settlement
of disputes, the political will to seek third party resolution or to
submit a case to an institution was sometimes found wanting.
He said that what was required was not the adoption of more
international instruments or the establishment of institutions
for the peaceful settlement of disputes but the dissemination
and understanding of the existing instruments and institutions.
There was also the need to strengthen the -politicalwill of states
to employ the existing modes and means of settlement of
disputes. Recalling that the International Court of Justice had
more cases on its docket than ever before he said that the'
resources of the Court need to be augmented and increased. The
Permanent Court of Arbitration, unfortunately, had never in its
history been employed fully for the purpose for which it had

. been established.

Appropos international Humanitarian law and the LaWS
of War he was of the view that the existing norms and principles
need to be observed and implemented. The General Assembly at
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. 53rd session had noted with appreciation that the year 1999
lt~uld mark the 50th anniversary of the Four Geneva
"Ii' veIltions of 1949. He expressed the hope that more states
COIlldaccept the provisions relating to fact finding missions.
\\'O~ing to the International Criminal Court he called for greater
1\1 port for the Statute of the ICC in the interest of
~uPlementation of international humanitarian law. Speaking of
:p significance of the work of the PREPCOM on the
In;ernational Criminal Court, which was scheduled to hold its
first session in the latter half of February, he urged that States
activelyparticipate in its work.

Referring to the question of disarmament and arms
control he said that it is ironic that there had been an
unprecedented increase in armament in the period since the
first Peace Conference. He said that he Convention relating to
anti Personnel Mines would contribute to the elimination df
arms which cause suffering to non-combatants and civilians. He
called for concerted action for disarmament and the abolition of
weapons of mass destruction.

In his inaugural address, Mr. Dilip Lahiri, Additional
Secretary, United Nations Division, Ministry of External Affairs
(India)stated that he believed that the deliberations of the Asian
and African Group of Experts will be an essential input into the
Centennial Commemoration, bearing in mind, particularly the
sweeping changes in the political geography of the Eurocentric
World of 1899 when the Hague Conference took place. He
COmmendedfor the Rapporteurs three excellent and incisive
preliminary Reports before the meeting on the Hague themes
and stated that the Reports bring out the tremendous but
uneven progress made over the last 100 years in the three
areas. The 20th Century had seen slaughter, destruction and8Ufii .enng through war and armed conflict on a scale
:precedented in human history. It is therefore only appropriate
Ii at these bitter experiences should have provided the impetus
:r remarkable advances in the codification and progressive
evelopment of international humanitarian law.
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He further. stated that the post Cold War -world had seen a.
mushroommg of ethnic, religion-based conflicts within countries
and had witn~ssed the phenomenon of cross border fomentation
of. suc~ conflicts through support to terrorism and insurgency
Misguided external pressures had precipitated the disintegratio .
of a n~mber of mul?cu~tural and multiethnic states. He was ~
the VIew that while mternationally accepted standards of
~onduct. are ar: obligation on all sides of any conflict,
mternational or mternal, the problem arose with the desire fo
intrusive external monitoring. Outside parties, including NGOS

r

had not always provided a model of disinterested behaviour in
such situations. If the desire for closer external scrutiny Could
sometimes result in worsening the situation of compliance he
asked for consideration to be given to whether a more benign
approach based on "soft law" might provide better results.
Professor Greenwood, he observed, had also underlined the
need to clarify the laws applicable to the conduct of military
operations by the UN itself.

Recalling the fact that Professor Greenwood' report was
written before the Statute of the International Criminal Court
was adopted at Rome he observed that the views of countries
which include two third of humanity were excluded in
developing the international law on crimes against humanity.
The role accorded to the UN Security Council raised troubling
questions relating to the basic principles of equality among
nationals and peoples and the five permanent members of the
Council had been placed on a pedestal by the rest of the world
accepting that their leaders, officials and soldiers cannot ever be
accused before the ICC of committing grave crimes of
International concerns. Since the Council has been provided the
power even to capture non-Parties to the ICC within its purview.
we may witness the legally absurd situation of non-Parties
triggering ICC jurisdiction on other non-parties. The deliberate
decision to exclude the use of weapons of mass destruction
from the listing of war crimes, juxtaposed with the inclusion of
relatively innocuous types of weapons in the list, sends a
perplexing message to the international community.
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He also stated that while the international community
take comfort at the conclusion of the chemical Weapons

caJl ention which agreed to eliminate a whole class of weapons
CO:ass destruction, the record of achievement in the area of
o~ aflllaJIlent since the Hague Peace Conference of 1899 and
&;07 has not been very encouraging Mr. Lahiri poi~ted out that
1 e right of first use of nuclear weaI?ons continu~s to be
th rted together with new doctrmes expanding the
asse, . tho dvitingencies for such first use. Despite e Important a visory
CO~nionrendered by the International Court of Justice on the
~Plaiity of the use of nuclear weapons, and the overwhelming
.e~ernational public opinion for eliminating nuclear weapons,
:ere is stubborn refusal on the part of some States possessing
nuclear weapons even to engage in multilateral discussions on
the issue. The abolition of nuclear weapons must be the highest
priority in the unfinished agenda of this Hague theme for the
21st Century.

Mr. Lahiri pointed out that the Report on the settlement
of disputes brings out that despite the impressive institutional
structure available, and the vast reservoir of theory and study
built up over the years, for the peaceful settlement of
international disputes through third party intervention,
diplomacy and direct negotiations remains by far the preferred
option. Attempts to lower the threshold for third party
intervention, whether through increasing the availability of
mechanisms, or a permissive culture could well have the
paradoxical effect of mailing the party with a weaker case more
recalcitrant in the hope of a Solomonic judgment from third
p~es. Preventive diplomacy is certainly preferential to a
p~oliferation of disputes. But the preferred form of preventive
~plomacy should be strengthening of multilateralism and
International cooperation in the development both of hard and
:oft law. The classical dispute settlement mechanism provided
o~under the Charter should not be weakened and distorted. He

h8.Id that as a "Friend of 1999", the Government of India was
appy to be associated with the meeting.

of The vote of thanks was delivered by Professor Salah Amer
G the Arab Republic of Egypt. He thanked the Member
~~ern~~~ts of the Committee for their interest in the functions
th activI?eS of the Committee and their co-operation and for

e keen mterest that they have evinced in the Meeting. The
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u~~avering faith of the Member States of the Committee in the
utility of the work o! the Committee had contributed in no small
measu~e to th~ attamment of the world wide recognition that the
Committee enjoyed. He also expressed appreciation for the non~
Member States who supported the work of the Committee.

The discussion during the three substantive sessions f
the two-day meeting revolved largely around the presentationos
made by a group of experts drawn from both member and non,
memb.er states of .the AALCC. These had included Professor
Franciso Oreggo VIcuna; Professor Chr!stopher Pinto; Professor
Rahm~tullah Khan: Professor V.S. Manl; Professor B.S. Murthy'
Dr. Raja Mohan; Pr~fessor B.S. Chimni; Mr. K. Subhramany~
and the representative of the International Committee for the
Red Cros~ (ICRC) .or. Umesh Kadam and Dr. (Ms) Z. Noparast.
The meetmg appomted three Moderators to facilitate discussion
on the. themes of th~ First International Peace Conference.
Ac~~rdingly, the meetmg also appointed three Rapporteurs to
faclh~ate th~ task of rounding up the deliberations of the
~eetmg. ~l m all, the de~ate in the course of the meeting was
~nf~n:nal m nat~r~ wherem all the participants spoke in their
individual capacities and, no formal conclusions or resolutions
were adopted.

First Substantive Session
The first substantive session of the AALCC Meeting to

consider the three Preliminary Reports on the Themes of the
First International Peace Conference to consider the question of
the "Peaceful Settlement of Disputes: Prospects in the 21st
Century" was chaired by the President of the AALCC Dr. P.S.
Rao. The basic working document of this session was a Report
on "The Peaceful Settlement of Disputes: Prospects for the
Twenty-first Century" jointly prepared fdr the 1999 Centennial
Commemoration of the First Hague Peace Conference by
Professor Francisco O. Vicuna and Professor Christopher Pinto.4

To facilitate the consideration of the aforementioned'
. Report and to guide discussion on the issues raised therein

Professor Quizhi He, Legal Adviser, Ministry of Foreign affairs of
the People's Republic of China and a distinguished member of
the International Law Commission was appointed Moderator. To

4 This Report had been circulated by the Secretariat as Document
No. AALCC/UNDIL/CFPCj1991/1.
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the adoption of a' Report Mr. S.M. Confiado
. 'tate S .f~ci1i . ) was appointed Rapporteur for the eSSIOn.

~(pbi1iP~:)1ne~ponthe introductory remarks of the Moderator the
couoWlng rt urs Professor F.O. Vicuna and Professor
r RapPo e , . duci~o . her Pinto made presentations by way of mtro ucmg
CbflstoP Thereafter Professor B.S. Murty and Professor

. Report.' .' d btbetr tullah Khan, who had been specially commlSSlone Y
RahIIla tan' at for that purpose, commented upon the

Secre Thi C 11 dtbe. inary Report of the Special Rapporteurs. ~s was 10 owe
pre~ nu'ons comments and observauons by the

tnterve , d Sby t tives of 5 Membe'r States and the Un er ecretary
rerresalen.a harge of Legal Affairs and the Legal Counsel of the
G ner in c .e. d N tions Interventions were made by the representatIves
Untte a I . . ali dof the Arab Republic of Egypt; China; India; Som ia an

Turkey.
Second substantive Session

The second substantive session of the Meeting considered
the question of the "International ~umanitarian Law and the

La fWar" was chaired by the President of the AALCC Dr. P.S.wso .
Rao. The basic wor~g document of tJ:is .sessIOn was a
Preliminary Report on 'International Humanltanan Law and ~he
Laws of War" prepared for the 1999 Centennial Comme~oratIon
of the First Hague Peace Conference by Professor Chnstopher
Greenwood. 5

To facilitate the consideration of the aforementioned
Report and to guide discussions on the issues raise~ therein
Professor (Ms.) Gulnihal Bozkurt, Professor of InternatIOnal Law
at the University of Ankara (Turkey) was appointed Moderator.
To facilitate the preparation of a Report Mr. Koj~ Y. Asu~ah
(Ghana) was appointed Rapporteur for the SeSSIOn.. Fo11owmg
the introductory remarks by the Moderator presentatIOns were
made by Professor B.S. Chimni; Dr. (Ms) Zahra Noparast and
the representative of the International Committee for the Red
Cross (ICRC), Dr. Umesh Kadam. The presentations related to
PrOfessor Christopher Greenwood's Report.

------------------------s This Report had been circulated by the Secretariat as Document
No. AALCC/UNDIL/CFPC/ 1999/2.
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Tfilrd Substantive Session

The third substantive session of the AALCCMeeting to
consider the three Preliminary Reports on the Themes of the
First International Peace Conference considered the question of
"Disarmament and Arms Control since the First Peac
Conference" and was chaired by the President of the AALCCDr

e
P.S. Rao. The basic working document of this session was a
Preliminary Report on "Development of International Law
Relating to Disarmament and Arms Control since the First
Hague Peace Conference" prepared for the 1999 Centennial
Commemoration of the First Hague Peace Conference by Mr.
Hans Blu{,6

To facilitate the consideration of the aforementioned
Report and to guide discussions on the issues raised therein
Professor Frank Xavier Njenga, former Secretary General of the
AALCC and currently Dean Faculty of Law Moi University
(Kenya) was appointed Moderator and to facilitate the
preparation of a Report Mr. Wael Aboulmagd (Arab Republic of
Egypt) was appointed Rapporteur for the Session. Following the
introductory remarks by the Moderator presentations were made
by Professor V.S. Mani; Dr. Raja Mohan and Mr. K.
Subhramanayam. The presentations related to Mr. Hans Blix's
Report.

Fourth Session

The fourth session was chaired by the President of the
Committee, Dr. P.S. Rao and presentations of reports were made
by the three Rapporteurs on the proceedings of the three
preceding session of the AALCCmeeting.

(i) Peaceful Settlement of Disputes: Prospects in the 21st.
Century

The Rapporteur of the first substantive session on the
question of the "Peaceful Settlement of Disputes; Prospects in

6 This Report had been circulated by the Secretariat as Document
No. AALCC/UNDIL/CFPC/ 1999/3.
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fi do said that reference had
1st Century", Mr. S.M. Con la. '. le of non-use of force in

e 2 de to the evolution ~f the pnn~lp d to the emergence
~tl rP~ nallaw in internahonal relatlOns ant f disputes. The

• fllaUo f I settlemen 0jllte concept of the peace u f the peaceful settlement of
of we arial character of the means 0 th t of negotiations, was
8.~ve~~es,save and ~xcept per~~~sin ~is regard that barring
di~P d out. The point was m lt tions all other means .of
pOltl~ation foll?wing mutual cO~:~roasum garnes. One of the
cOtl~ution of dIsputes we;e n~nChristopher Pinto, referred .to
res .al Rapporteurs, Pro esso f "t .al by combat" adversanal
specl e ositive aspects 0 n .
sorPe of th f~e peaceful settlement of dIsputes.
rocedures 0

p SM. Confiado observed th(;~.t
The Rapporteur, Mr.. . authoritative not because It

. al 1 was somehmes . d th tInternatlOn aw '1 It was stated in this regar a
was the law an~ must .pre:; I~W often reflected the will and
contemporary mternahon smaller States. He stated that
power of lcu:ger.States oV:'e settlement of disputes and the
several specIfic l.ssues ~f th Twenty-frrst Century had been
Prospects of their use In . e . d in the preliminary report

Th cific poirrts rarse h
considered. e spe . d Judicial Arbitration; Use of t e
and considered had mclude '. d Alternative Dispute

. al Court of .Iustice: an di AInternahon :. . the role of regional bo ies. s
Resolution MechanIsms mclu~mg •.; al organizations a view

If zional mternauon .regards the ro e 0 regi .d ti n needed to be gIVen to
had been expressed that consi era 0 . ations in the peaceful
strengthening the role of region~ organl:o the role of regional
settlement of disputes. This re ere:~e a roposal that regional
organizations was further elaborate Y p th king and role

id d t upplement e worcourts should be consi ere 0 s. This greater use of the
of the ICJ in the settlement of disputes ch ism of peaceful
regional courts would stre~gthen the mec am
settlement of international disputes-

all d th t uestions relating to
The Special Rapporteur rec e a ~ . I di the. hanlSm mc u mg

Alternative Dispute ResolutlOn ~ec t of a Permanent
proposal relating to the estabhshmen t mediator
Conciliatory Committee (or alternately Permanen d' this

. d A' was expresse InCommittee) were considered- VIew tl t of disputes
regard that the choice of mode of peaceful set ernen
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would largely depend upon the nature of the dispute. It was
stated in this regard that experience had shown that territOrial.
disputes had often satisfactorily been resolved by negotiations
In the context of the consideration of establishment of a
Permanent Conciliatory Committee, a view was expressed that
conciliation was the most popular means of resolution of
disputes.

A view was expressed that a dispute needed to be
examined in its totality including its root causes. The
examination of a dispute from the point of view of the Victim of
the dispute was mooted and a view expressed that the
resolution of disputes should aim at addressing the very roots of
the disputes per se rather than simply seek to offer a theoretiCal
solution. The issue of resolu tion of problems / disputes stemming
from such political bodies as the Security Council needed to be
addressed.

A number of specific issues relating to a wider or
universal use of the ICJ were raised and a view was expressed
that in the examination of this question of a wider use to the
court emphasis requires to be shifted from the consideration of
mere modification structural aspects of the Court to the
modification, amendment and streamlining of the functions and
practical aspects of the working of the Court. Consideration was
given to the expansion of the competence of the Court and
general issues including those relating to role of the Advisory
Opinion of Court.

Apropos, the Advisory Opinion of the ICJ a view was
expressed that the Court had a positive role to play in the
progressive development and codification of international law.
Consideration was given to expanding the competence of a large .
number of organs and specialized agencies of the UN to seek
the Advisory Opinion of the Court. While the question of the
authority of the Secretary General of the United Nations to seek
advisory opinion of the Court appeared to find support, the
competence of non-governmental organizations to seek advisory
opinions or to appear before the Court in contentious cases was
considered but not pressed and no clear affirmation of the
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tal OrganlzatlOnSCllH..-.L 5'"'~'
f the Non-Governmen

tence 0 . .r,O¢pe the 'urisdlctlOn of the
• -rne issue of the acceptanc~ ~~ op{nion, the Special

as debated and the ma)onference of a dispute to the
court Weursaid, appeared to favour :~itive financial aspects for
~pport utual consent. The p~oh di ute to the court were
ourt by rn. g countries, or refernng a sp

c deve1OPlI1
We nsidered.
~so CO e ort of the Special Rapporteur of the

The full text of the Rf~ S ttlernent of Disputes, Mr. S.M.
t session on the peac~ uthe efourth session of the AALCC

firSnfi do as adopted a .' Reports on the themes of
~e~~g ~o considt~r ~e ;:~;o~rence is annexed to this
the first Intern a IOn
Chapter.

International Humanitarian Law and the Laws of War

t f the second session On
Presenting the R.epor

L 0 And The Laws Of War, the
. H anitarlan aw Ch' ."InternatIOnal u~ ah stated that Professor lmm

Rapporteur, Mr..KoJOY. A:~ed' that the key objective of the
in his presentatIOr: had 0 t Professor Greenwood, was to
report of the speclal Rapper' eur, d failures of the 20th
conduct a review of the. achlevemenths.anhremained unresolved

id tify problems w ic ThCentury and to 1 en . ht be addressed. eh problems mig
and to suggest how sue I d d that no new laws were
Preliminary Report. h~d conc ~ e ld be made more effective.
required but that eXlstmglaws s ou .

. f the report identIfiedhi '1 evaluatIOn 0 thProfessor C imm s akn ses" of the report. In e
what he called "the conceptual we b es ce of some reference to
main, he identified the complete a sen s of International
the application of the rele~~t ~~r:lonized peoples, the
Humanitarian Law and Laws 0 ilti ltural roots of the rules
failure of the report to show the mu ~u I ws of war were never
?f the laws of war and ~tressed that e~ t or regulate the use
mtended to lemtimize VIOlencebut to res c L of War had

. .t>- f The aws .
of violence In the course 0 war'f more destructive
CUlminated in the development o't e~: considerations. He
Weapons in total disregard of humam an

()
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drew a dis~inction between the essentially humanitarian
conc<?rnsWhl~h,tI:e ICR<?p::Qmotes through the protection of
the, ngJ:1t~of mdlvldu,als in times of,w~ and the humanitarian
wh~~h~s m,vaded by Its non-humanitarian character seeking to
legitimizeviolence and a particular vision of world order,

The Special Rapporteur, Mr. KojoY. Asuamah, stated the
concern was expressed about the North-South divide which h
affected the application of the Laws of War and wonder whv
s~me powerful coun~es should ignore the laws of war as i~
Vl~tn~ and champion the establishment of tribunals for war
cnme~ in Rwanda and former Yugoslavia whilst opposing the
establis~ment of an ,Int~rnatio~al Criminal Court in the interest
?f refusmg the application of mternational laws of war against
Its own people.

A~tenti~n was drawn to the inadequate examination of
the relat:lOnshlps between International Human Rights Law and
Inter~atIOnal Humanitarian Law in the context of internal
conflicts (conflicts within States).

, Dr. (Ms) Zahra Noparast's presentation essentially dealt
~th the need for international law to clarify the notion of the
nght of self-defence which tends to encourage States to resort to
~e use of force. It was argued that a sanctions regime coupled
With a compulsory jurisdiction for the International Court of
~ustlce to enforce compliance would have a restraining
~uence to th~se States which wage illegal wars under the
guise of the nght of self-defence. In this connection, she
express.ed concern about the International customary definition
of the nght of s~lf-defence, the vague manner in which the right
of self-defence IS defined in Article 51 of the Charter and the
apparent changes which the concept has undergone. Referring ,
to Prof. Greenwood's report which had stated that the conditions
?f "nec~ssity" and "proportionality" were requirements for the
invocation of the right of self-defence, she argued that it was
ne~ess~ to have a time frame which would prevent arbitrary
action m the use of the right of self-defence.

In his presentation, the Legal Officerof the ICRCRegional
Delegation, Mr. Umesh Kadam, stated that the ICRC was in
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with the conclusions of the Greenwood Report that
~tx1e~~s were required and that th~ effectiveimplementation
tl0 pe:JJ . lawS remained the essentlal ch~lenges today and
of e10sung The ICRC representative emphaSIzed that ~e ~erms
tOl1lorfo,,:'al Humanitarian Law"and 'the "Laws of War did not
.lt1tertlat:~n t areas of the law but, in effect, referred to the
reflect ~f er~e referred to Article 51 of the Additional Protocol I
ssJIlethlIldgifj'the principle of proportionality and lamented the. h CO les . . di . . t1lITblc f reference in the report relating to m scrimma e
absepce 0h:re inspite of clear identification of military targets,
attackS w d to suffer the consequences of such attack.
civiliansten

The Representative of th~ ICRC, also emph~si~ed the
. ortance of discrimination of mternatIOnal humanitanan law
iIIlP ed in the Geneva Conventions. The lack of
as espous " . ' Iim lementation of existing mternatlonal humanItarIan aw

P It d from the lack of political will of States to fully apply the
resue . S' fthlaw and informed the meeting that the AdVISOry ervice 0 e
ICRCwas addressing those concerns.

The President of the Committee, Dr. P.S. Rao, stated that
he agreed with Prof. Greenwood's emphasis on the protection of
human lives in armed conflict as well as the need to concentrate
on new techniques for the effective compliance with existing

Several participants suggested the conclusions of the
Greenwoodreport to the effect that there was no need for new
laws and stressed the need for the effective enforcement of

'sting International Hum~itarian Law and Laws of War.

A suggestion was made by participants for the creation. of
an expert body to study the military manuals of armies
thrOUghout the world to facilitate the formulation of training
programmes for military personnel which guaranteed adequate
knOWledgeof International Humanitarian Law and the Laws of:ar fo~compliance in war situations. It was also suggested that
. ssemmation of information on these laws should not be
~ted ,to military personnel but also to the general pub~i~, in

e belIef that an enlightened public opinion could positively
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affect viol~tions.of IHLin times of war. It was recommended th
co~op~ration WIth ICRC in this regard would promote at
objectives of the 50th Anniversary of the Geneva Convention thes.

. P~ticipants also welcomed the establishment of w
cnmes tribunals such as in Rwanda and former Yugoslavia ~
expr~s~ed conce.rn c:bout the d~la!,s between the apprehens~d
of cnr~mals, th~I~tnal and conviction. In this connection the n
Secunty Council s power to establish criminal courts as alr UN
demonstrated was highlighted. eady

F~ally, the consensus emerged that whether it
International Humanitarian Law or Human Rights L Was
b
. . aw, the

o jective to pro~ect hl~man live~ an~ the vulnerable such as
wo~e-? and children In war situations remained the same
Par.ticII?ant~ also. agreed that States should honour thei;
obligations In the Implementation of IHLand human rights laws.

The f~ll text of the Report of the Special Rapporteur of the
second seSSIOn on the International Humanitarian Law and
Law~ of War, Mr. Kojo Y. Asuamah, as adopted at the fourth
seSSIOn of the AALCC Meeting to consider the Preliminary
Reports on the themes of the first International Peace
Conference is annexed to this chapter.

(iii) Development Of International Law Relating To
Disarmament And Arms Control Since The First
Hague Peace Conference In 1999

Presenting his report on the consideration of the item
Development of International Law relating to Disarmament and
Arms Control since the first Hague Peace Conference in 1899,
the Rapporteur, Mr. Wael Aboulmagd, stated that the Moderato~
had observed that the armaments race during the last hundred
years had destabilized the world community and that the Report
prep~ed by the Special Rapporteur, Mr. Hans Blix, was
succinct and very clear in its historical disposition and its
consideration an opportune development.
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professor V.S Mani in his pape~ entitl~d ,,"The
(onal Law of Disarmament: A CentennIal OvervIew had

Jt)tefllB. Id why the international legal community had stayed
~dere . d'" . g"'~~ The Blix Report chiefly focuse on Issues conc~rnm

,,¢Joy. and disarmament". He however felt that the ReI?ortdid not
,rtXls ompletely cover the issues or to exarmne all the"to c . id d .sitJl ts" He felt the Blix Report could be divi e into

ernen s . . PMle concerning (i) Aims of the FIrst Hague eace
JXls,tters . (ii) Focus on the time after the first Peace
COtlference, . fi H Pceo(iii)Realization of the aims of the irst ague eace
cotlference' regarding disarmament and arms control; and (iv)
COtlferen ...COaunonissues; seekmg their solution.

The main thrust were on issues pertaining to compliance
d erification of arms control and disarmament agreements.

~ deficiencies of the Report w~re highlighted and
evaluated. It was pointed out that (1) ~ost. attempts at
disarIIlaments have been tentative and partial WIthmadequate
commitment on the part of States; (ii~ the effor~ .towards
disarmament is underscored by mutuality of SUSpICIOnand
distrust; (iii) the move towards disarmament has been a
pragmatic step-by-step approach; (iv) efforts to~ards nuclear
disannament have been discriminatory, espeCIally the NPT
regimewhich focuses on the ban on horizontal proliferation of
weapons; (v) a discussion of non-proliferation must encompass
. ue of oligopolistic regimes like the London Club, AustralIa
Club and the MTCR regime; (vi) the Blix Report had left

touched issues concerning the international transfer of
aments and related materials; (vii)the Report was largely an

analysis of the verification and compliance mechanisms
~evalent in disarmament agreements; and (viii)the Blix Report
didnot make an attempt to look into the legality of weapons.

Professor V.S. Mani had concluded, the Special
Rapporteur stated, suggesting some items for an agenda
towards future disarmament efforts which would include: (i)Ban
on nuclear testing coupled with an obligation to negotiate a
treaty banning nuclear weapons; (ii)the creation of reciprocal no

t Use arrangements among nuclear weapon States; (iii)stable
Ilon-use guarantees by Nuclear Weapon States to non-nuclear
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States;. (iv)ending deployment of short range nuclear weapons.
(v) taking nuclear forces off alert; (vi) the removal of nucle )
warheads from delivery systems (removal of hair-trig ctt
elements); (vii) control over fissionable material. (~~.r
b /

.. ) VIIJ.)
an restnctions on development/production of new weapo

(. ) b ns·
IX an on first use of existing weapons of mass destructi )
and (x) identification, and ban or restriction on the exis:n;
means and methods of warfare whose use violates Article 35 :15
Geneva Protocol I of 1977. f

Mr. Subhramanyam felt that the title of the Blix Report
"Development of International Law Relating to Disarmament and
Arms Control since the First Hague Peace Conference" wa
misleading as it did not deal at all with the issue of legality of
nuclear weapons, which had come up before the ICJ as an
Advisory Opinion. In his view, the Blix Report also, did not
speak about the 'legitimacy or the legality of the use of nuclear
weapons'. A diabolical stand was adopted by the nuclear have
as there existed no obligation for regulation of nuclear weapons:
when lesser weapons of mass destruction such as biological and
chemical weapons were regulated upon. Furthermore, he felt
that the Blix Report was silent on the important issue of nuclear
weapon technology.

The most important event not considered by the Blix
Report was the indefinite extension of the NPT after the 25 year
review in 1995. This act, in his view, had one and for all
legitimized nuclear weapons, in all its facets. The chief challenge
before international lawyers, he felt, was to evolve ways and
means to delegitimize this process.

Another issue, he touched upon related to the violation of
a basic norm of the 1969 Vienna Convention relating to Law of
Treaties, wherein obligations, arose when a State is a party to a
treaty regime. In this regard, he felt the efforts of the Big Five
nuclear powers to coerce India to adhere to the CTBT regirne,
violated the Law of Treaties.

Dr. Raja Mohan felt that although international raw
regulated the use of force in international relations security
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often felt international law not germane to their
e7'Perts. ns. The element of power prevalent in the international
. cllSS10 ,.. al I aldis he felt often transcended the internation eg
1 tions,' .. hre a The challenge before mternatlOnal lawyers, e

cesses. ideri thpro d was how to get around this dilemma. Consi ermg e
a"erre 't there was a discriminatory regime which created two
fact wfal'ws one for the have and other for the have nots. The
et5 0 a , . . l"". al

S hallenge to internatlOnallawyers ISto press lor a umvers
rea1f~st use treaty regime". He f~lt, that the non-State actors,
11~ entrants in the process of dIsm:mament who co~ld pl~y a
11 oing role, especially after the collapse of the SOVIetUnion,
darnao-- ificati .where one never felt the need for a ven ication regime.

The Rapporteur, Mr. Wael Aboulmagd, said th~t the
discussions revealed the following strands of tI:0ught ':'lZ. (a)
th t there is an urgent need for a genuine umversal
di:armament regime; (b) that the Hans Blix Report does not
cover important aspect - viz. Transfer and trade of nuclear
technology; (c) that the strengtheni.ng of int~n::ational. law
relating to disarmament, could be achieved only If international
law is based on reciprocity as unilateralism has been the mam
stumbling block towards multilateral negotiations in addressing
disarmament issues; (d) that given the existence of a treaty
regime prohibiting production, use and stockpiling of chemical
and biological weapons, speakers questioned the differential
approach to nuclear weapons, as both categories were weapons
of mass destruction (e) that States should endevour to have a
"no first use treaty regime"; (f)that the extension of NPT regime
essentially calls for a de-legitimization of the nuclear weapons
proliferation regime; (g) that the Blix Report did not reflect on a
number of relevant issues relating to the effects of indefinite
extension of NPT, evaluation of NPT regime, relationship
between legal instruments created and complete disarmament
~d lack of future perspectives and direction towards
disarmament in the next century.

thir The full text of the Report of the Special Rapporteur of the
P d Session on Disarmament and Arms Control since the First
fi eace Conference, Mr. W"ael Aboulmagd, as adopted at the
~Urth session of the AALCCMeeting to consider the Preliminary
c':;0rts on the themes of the first International Peace

nference is annexed to this chapter.
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It needs to be stated that the President Dr. P.S. Rao
requested the representatives of States and other participants t~
file with the Secretariat of the Committee for written comments
observations, and proposals relating to the issues considered fo;
the enrichment of both the report of the Secretariat and the
Report of the special Rapporteurs on the subject.
Closing Session

The closing session, chaired by the President of the 37th
Session of the Committee was largely ceremonial in nature to
mark the end of the Meeting to consider the Preliminary Reports
on the three themes of the first International Peace Conference.
Statements were made by the President, Dr P.S. Rao; the Under
Secretary General for Legal Affairs and the Legal Counsel of the
United Nations, Mr. Hans Corell; the Secretary General, Mr.
Tang Chengyuan; the representative of the Government of
Netherlands, Mr L. Buchli; the representative of the Government
of Finland; and the representative of the ICRC.

The President requested the Secretary General to prepare
a Report of the Meeting and to include therein all written
comments that may have been or are received within a
forenight of the closure of the meeting. The Report he
announced would be submitted to the 38th session of the
Committee scheduled to be held at Accra, Ghana, and given due
consideration. In fulfillment of that mandate the Secretariat had
prepared this Report for consideration at the Committee's
session in Accra, Ghana. The printed Report of the Seminar will

. shortly be brought out by the secretariat which would cover the
detailed deliberations, comments, observations and the full texts
of the statements made during the four sessions of the two day
semmar.

Annex I

pORT OF THE RAPPORTEUR, MR. S.M. CONFIADO, ON
~ PROCEEDINGS OF THE FIRST SESSION OF THE AALCC
~ETING TO CONSIDER THE PRELIMINARY REPORTS ON

THEMES OF THE FIRST INTERNATIONAL PEACE
~~NFER.ENCE HELD IN NEW DELHI ON 11TH FEBAURY

1999

I The first substantive session of the AALCCMeeting to
c~nsider the three Preliminary Reports on the Themes of the
First International Peace Conference to consider the question of
the "Peaceful Settlement of Disputes: Prospects in the 21st
Century"was chaired by the President of the AALCCFr. P.S.Rao.
The basis working document of this session was a Report on
"ThePeaceful Settlement of Disputes: Prospects for the Twenty-
first Century" jointly prepared for the 1999 Centennial
Commemoration of the First Hague Peace Conference by
Professor Franciso O. Vicuna and Professor Christopher Pinto.
This report had been circulated by the Secretariat as Document
No,AALCC/UNDIL/CFPC/1991/ 1.

2. To facilitate the consideration of the aforementioned
Report and to guide discussions on the issues raised therein
Professor Quizhi He, Legal Adviser, International Law
~ommission was appointed Moderator. Following the
~troduction of the Report by two Rapporteurs, Professor F.O.
VIcuna and Professor Christopher Pinto, presentations were
made by Professor B.S. Murty and Professor Rahmatullah Khan
Whohad been specially commissioned by the Secretariat for that
purpose. This was followed by interventions, comments and
~bservations by the representatives of 5 Member States and the

nder Secretary General in charge of Legal Affairs and the Legal
COunsel of the United Nations. Interventions were made by the
~epresentatives of the Arab Republic of Egypt: China: India;

omalia and Turkey.
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" I
3. Reference was made to the evolution of the principle Of
non-use of force in international law in international relations
and to the emergence of the concept of the peaceful settlement
of disputes. The adversarial character of the means of the
peaceful settlement of disputes, save and except perhaps that of
negotiations, was pointed out. The point was made in this
regard that barring conciliation following mutual consultations
all other means of resolution of disputes were non-zero sum.
games. One of the Special Rapporteurs, Professor ChristoPher
Pinto, referred to some of the positive aspects of "trial by
combat" adversarial procedures of the peaceful settlement of
disputes.

4. Most speakers accepted the thesis that the history of
international relations and international law had moved from
the Westphalian system, to the Euro-centric paradigm to the
contemporary decentralization of international society. Doubts
were, however, expressed as to whether the structure and fabric
of the society and the set of rules governing the international
society had really changed their basic nature. International law
was sometimes authoritative not because it was the law and
must prevail. It was stated in this regard that contemporary
international law often reflected the will and power of larger
States over smaller States.
5. Several specific issues of the settlement of disputes and
the prospects of their use in the Twenty-first Century were
considered. The specific points raised in the aforementioned
preliminary report and considered were Judicial Arbitration; Use
of the International Court of Justice; and Alternative Dispute
Resolution Mechanism including the role of regional bodies. As
regards the role of the regional international organizations a
view was expressed that consideration needed to be given to
strengthening the role of regional organizations in the peaceful
settlement of disputes. This reference to the role of regional
organizations was further elaborated by a proposal that regional
courts should be considered to supplement the working and role
of the ICJ in the settlement of disputes. This greater use of the
regional courts would strengthen the mechanism of peaceful
settlement of international disputes.
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h . dispute avoidance anddelegate laid emp aers on. . f dis ute.
one I ti of disputes vis-a-VIS aVOldance 0 . p d
f reso u on h e of informatIOn an~~ri;~was e:~ss~~i~~~~~ri~ee :~~ti~~ could inter' alia

",,8J1Xl0J'llOUSthge prevention of dispute aVOldance.
J' tribute to .
cOP . to Alternative Dispute Resolution

Questions relating .d d The proposal relating to the
7. cbaIlism were also ~ons~;~t· Conciliatory Committee (or
tIl~ablishment of a e~ tor committee) was considered. A
~tertlate1Ypermaneni~ r:is aregard that the choice of mode of
\liew was expresse~ f disputes would largely depend upon the

aceful settleme~ 0 tIt was stated in this regard that
!:'ture of the diSPUe. that territorial disputes had often
eXPerience had shown b ne otiations. In the Context of the
..."tisfactorilybeen resoblVI~dhy t gof a Permanent Conciliatory
-. ti of esta IS men tconsIdera on . ' d that conciliation was the mos

nunittee, a VIewwas expresse.
Co I means of resolution of disputespopu ar

h di pu te needed to be
8. A view ~as exp~ess~d t. a~ a it~S root causes. The
examined in ItS. tOtalI1' m~~ed:aYnt of view of the victim of
examination of a dispute lom d a view expressed that the
the dispute ~as mo~e ld~ at addressing the very roots of
resolution of disputes s?U ~ I seek to offer a theoretical
the disputes per se rather th~ SImpy . that the issue of
solution. It should be m~ntIOned ~n~~~~rrom such political
resolution of problems/dIsputes s e dd d
bodies as the Security Council needed to be a resse.

.. I ti to a wider or9. A number of specific Issues r~ a ng d that. d A VIewwas expresse
universal use of the ICJ y,ere ra1~e . f .der use of the court
In the examination of this g.uestIOn0 a W1 .deration of mere
emp~asis requires to be shifted from the consi e modification,
modIfication structural aspects of the Court ~o th d practical
amendment and streamlining of the nmctions an .
aspects of the working of the Court. ConsideratIOn wasalgI:,ento
th f h C· t and gener Issues. e expansion of the competence 0 t e ?ur . ion of Court.
lIlclUdingthose relating to role of the AdVISOryOpm

10 ~ h t1 Advi ory Opinion of ICJ. A view was expressed t ar rtne VIS d
h d . h ive development ana a positive role to play m t e progr~ssl . . t
COdificationof international law. ConSideratIOn was gIVen 0
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II
expanding the competence of a large number of organs at"l
specialized agencies of the UN to seek the Advisory Opinion o~
the court. The question of the authority of the Secretary Genercu
of the United Nations to seek advisory opinion of the Cou.rt
appeared to find support. •
11. The competence of non-governmental organizations t
seek advisory opinions or to appear before the COurt .0
contentions cases was considered but no pressed. No cle:::
affirmation of the competence of the Non-Governmental.
Organizations emerged.
12. The meeting recognized that the court is seized of a
matter and that the Court was not seize a matter. the issue of
the acceptance of the jurisdiction of the court was debated. The
majority appeared to favour reference of a dispute to the COUrt
by mutual consent. The prohibitive financial aspects for the
developing countries, or referring a dispute to the court were
also considered. The Under Secretary General for Legal Affairs
and Legal Counsel of the United Nations invited attention to
establishment by the Secretary General of a Voluntary Trust
Fund for specific purpose of rendering assistance to developing
countries keen to resort to the facilities offered by the court. It
was stated that financial assistance would also be extended to
those who wished to use the facilities of the Permanent Court of
Arbitration.
13. Some delegates referred to the United Nations University
and the proposed World School of International Law at the
Hague. One proposal advanced was that regional law schools
under the UN umbrella be established to supplement the world
law school. Although the Meeting considered the proposal for
the establishment of a High Level Committee of Jurists, no
consensus, however, emerged. It was pointed out in this regard
that the developing countries are not adequately represented 1U
such specialized Committees.
14. It needs to be stated that the President of the Committee,
Dr. P.S. Rao, requested the representatives of States of file with
the Secretariat of the Committee their written comments,
observations, and proposals relating to the issues considered for
the enrichment of both the report of the Secretariat and the
Report of the Special Rapporteurs on the subject.
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ANNEX II

ORTEUR OF THE SECOND
~T OF THE RAPP ON "INTERNATIONAL

~IO~T~~~~ A~D~~~S OF WAR", NEW DELHI

~EBRUARY, 1999.
llTII

. f the Meeting was called to order at
1

The Second SesslOn~ (Ms) Gulnihal Bozkurt under
. h Moderator PrOlessor· . P S

3.00 byt e shi of the President of the Committee, Dr.. . .
the Charrrnan. p reliminary report on International
Rao, t~ c.ons1de:!~ t~e Laws of War prepared by Profes.sor
t{umallltanan La d f the London School of Econormcs,

. t her Greenwoo 0 . d
Chns op t the meeting was sorely rnrsae .
whose absence a

. d to the Session by Prof. B.S.,
2. Presentations were ma e t (I an) and Mr. Umesh Kadam
Chimni (JNU),Dr. Zahra Noparas r
(JCRC).

.' f Chi i expressed his gratitude
3 In his contnbution, Pro '. ~mn the report with the
. . t hare h1S V1ewson

for the opportumty 0 s . tive of the report was to
Committee. He stated that t~e key o~ec d failures of the 20th
conduct a review.of t~e ach~~emen ~i: remained unresolved
Century and to 1dentify pro oblei w i ht be addressed. The
and to suggest how such pro ems m new laws were required
Report he continued, concluded that no .
but that existing laws should be made more effective.

4. Prof. Chimni's evaluation of the report identified what ~e
. " f the report In the rnam,called "the conceptual weaknesses 0 . th

he identified the complete absence of some reference ~tO. e
f I ti nal Humam arianapplication of the relevant norms 0 nterna 0 f t

Laws and Laws of War to colonized peoples, the failure 0 of wa
to show the multicultural roots of the rules of the .laws: dW~
and stressed that the laws of war were never mten. ~
legitimizeViolencebut to"lestrict or regulate the use of ~o encefin the course of war. He also lamented the fact that the aws re
War had culminated in the development of even mo
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I,
I

destructive weapons in total disregard of humanitarian
considerations. In this regard, Prof. Chimni drew a distinction
between the essentially humanitarian concerns which the ICRC
promotes through the protection of the rights of individuals in
times of war and the humanitarian which is invaded by its non,
humanitarian character seeking to legitimize violence an a
particular vision of world order.

5. Professor Chirnni also expressed concern about the
North-South divide which has affected the application of the
Laws of War and wondered why some powerful countries should
ignore the laws of war as a Vietnam and champion the
establishment of tribunals for war crimes in Rwanda and former
Yugoslavia whilst opposing the establishment of an
International Criminal Court in the interest of resuming the
application of international laws ofwar against its own people.

6. Finally, Professor Chimni drew attention to the
inadequate examination of the relationships between
International Human Rights Law and International Humani-
tarian Law in the context of internal conflicts (conflicts within
States).

7. Dr. (Ms) Zahra Noparast's presentation essentially dealt
with the need for international law to clarify the notion of the
right of self-defence which tends to encourage States to resort to
the use of force. It was argued that a sanctions regime coupled
with a compulsory jurisdiction for the International Court of
Justice to enforce compliance would have a restraining
influence to those States which wage illegal wars under the
guise of the right of self-defence. In this connection, Dr.
Noparast expressed concern about the International customary
definition of the right of self-defence, the vague manner in which
the tight of self-defence is defined in Article 51 of the Charter'
and the apparent changes which the concept has undergone.
Referring to Prof. Greenwood's report which stipulates that the
conditions of "necessity" and "proportionality" are requirements
for the invocation of the right of self-defence, Dr. Noparast
argued that it was necessary to have a time frame which would
prevent arbitrary action in the use of the right of self-defence.
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his presentation, the Legal Officerof the ICRC Region~
8 I~ M Umesh Kadam stated that the ICRC was I?
. atlon, r. .' h Good Report to WitPeleg ith the conclusions of t e reenw .

eernent WI . d and that the effectiveagr w laws were require .al
110 ne. f . tin laws remained the essenti- entanon 0 exis g

itllplernes today and tomorrow._""aUellg
V' . d th t the termsICRC representative emphasize a ".
9 The itari L wItand the "Laws of War did not. ti nal Humani an a th
"Illtern

a
.
o

nt areas of the law but, in effect, referred to e
reflect ci.iffer~ereferred to Article 51 of the .Additional Protocol I
~e thIDJfiesthe principle of proportionality an~ lm:ne~te~ the
whIch co r in the report relating to indiscriminatee of a relerence , . . t
absenc irr snit of clear identification of military targe s,cks where m spi e ~ k
~~lians tend to suffer the consequences of such attac .

The representative also stressed the importance of
'\?"crimination of international humanitarian; law as espouse~
. s the Geneva Conventions. The lack of implementation 0

::Osting international humanitarian law resulted f~om the lack
of olitical will of States to fully apply the law and mformed ~e
m!ting that the Advisory Service of the ICRC was addressmg
those concerns.

11 Finally the representative informed the meetinl? of the
im~ending 50th Anniversary of the G~neva Conventions on
August 12 1999 which would remam the cornerstone of

, . . d fl' t d afford anprotection for the VICtimSof arme c~n IC ~
opportunity for victims ofwar to share their expenences.

12. Before opening the floor for views and comments on t:
presentations made, the President stated that he agree~ W1~
Prof.Greenwood's emphasis on the protection of human; lives in
armed conflict as well as the need to concentrate on new
teChniques for the effectivecompliance with existing laws.

13. Several participants suggested the conclusions of the
Greenwood report to the effect that there was no need for new
laws and stressed the need for the effective enforcement of
eXistingInternational Humanitarian Law and Laws of War.
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14. A suggestion was made by participants for the creation of
an expert body to study the military manuals of arrnie
throughout the world to facilitate the formulation of trainin ~
programmes for military personnel which guaranteed adeqUatg
knowledge of International Humanitarian Law and the Laws ~
War for compliance in war situations. 0

15. In this regard, participants also suggested that
dissemination of information on these laws should not b
limited to military personnel but also to be general public, in th:
belief that an enlightened public opinion could positively affect
violations of IHL in times of war. It was recommended that co-
operation with ICRC in this regard would promote the objectives
of the 50th Anniversary of the Geneva Conventions.

16. Participants also welcomed the establishment of war-
crimes tribunals such as in Rwanda and former Yugoslavia and
expressed concern about the delays between the apprehension
of criminals, their trial and conviction. In this connection the UN
Security Council's power to establish criminal courts as already
demonstrated was highlighted.

1.7. Finally, the consensus emerged that whether it was
International Humanitarian Law or Human Rights Law, the
objective to protect human live and the vulnerable such as
women and children in war situations remained the same.
Participants also agreed that States should honour their
obligations in the implementation of IHLand human rights laws.
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ANNEX III
R ON THE THEME

'1' OF THE RAPPORTEU LAW RELATING TO
~,!OPMENT OF INARMTERNsA~~~~~~LSINCE THE FIRST
"P~~;;1VIAMENTS AND
pl~'-:'::"EA'CE CONFERENCEIN 1999".

at1E P .
~ . th "AALCCMeeting to ConsIder the

The Third SeSSlOnof e the First International
1 R rts on the Themes on f h
.e}irninaTY epo" h ired by Dr. P.S. Rao, President 0 t e

pr ce conference was CalM Frank X. N'jenga, former
pea cc The Moderator was r. F lty if Law Moi
Af\L. al AALCC and Dean, acu ,
secreta.r:YGener 'The key speakers were Dr. Raja Mohan, Dr.
UniversIty,Ken~ and Professor V.S. Mani.
K. subrahmany ,

.d the armaments race during the last
2 The Moderator sai bili d the world community. In the. d shad desta 1ize
hundre ~ear kdr he felt the Blix Report was an opportu~e
light of this baHc fe~r~he Report was succinct and very clear m
development. e ..
its historical disposltlOn.

. resented a paper entitled :'Th,~
3. Professor Manl. Pent. A Centennial overview'.
International Law .of Dlsarm~ ~ant one he wondered why
Describing the subject as an Impt

or
h d stay'ed away. The Blix

th . t ti al legal comrnuru y ae m ernanon . d ori i s "concerning arms
Report in his view, chiefly focuse on ISsue did not aim
and di~armament". He however felt that the Report. all th

h· or to examine e
"to completely cover t e l~sues ld be divided into
Agreements...'. He felt the Blix Report cou
matters concerning:

1. Aims of the First Hague Peace Conference;

2. Focus on the time after the first Peace Conference;

3 of the aims of the first Hague Peace. Realization u.L I
Conference regardin"'g disarmament and arms contro;
and

4. Common issues: seeking their solution.
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4. . ~he main thrust however he averred were on issUesl
pertammg to compliance and verification of arms control an
disan:nament agreements. While appreciating the accumUlated
expe:len~e and first hand knowledge of Dr. Blix, he felt certai d
deficiencies of the Report needed to be highlighted n
e~acuated. In his view there were: (i) that most attemptsand
disarmament's have been tentative and partial with inade'1u at. ~ ate
c?mrrutment ~n the part of State; (ii). the effort towards
disarmament IS underscored by mutuality of suspicion
di tru (...) th ands st; ill e move towards disarmament have been. b apragmatic step- y-step approach; (iv) Efforts towards nUde
dIs~mam~nt have been discriminatory, especially the N;;
regime which focuses on the ban on horizontal proliferation of
weapons; (v) Fu~thermore, a discussion of non-proliferation
must encompass Issue of (oligopolistic)regimes like the Londo
Club, Australia Clu~ and the MTCRretime; (vi)The Blix Repo~
had left untouched Issues concerning the international transfer
of armame?ts and relate.d m~terials; (vii)the Report was largely
an analysis of the verification and compliance mechanisms
prevalent in disarmament agreements; and (viii)Lastly the Blix
Report did not make an attempt to look into the legality of
weapons. He concluded by suggesting some items for an agenda
towards future disarmament efforts which would include:

1. Ban on nuclear testing coupled with an obligation to
negotiate a treaty banning nuclear weapons.

2. Creation of reciprocal no first use arrangements among
nuclear weapon States.

3. Stable non-use guarantees by Nuclear Weapon States to
non-nuclear States.

4. Ending deployment of short range nuclear weapons.

5. Taking nuclear forces off alert.

6. The removal of nuclear warheads from delivery system
(removal of hair trigger elements).
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control over fissionable material.7.
of newBan/restrictions on development/production

8.
weapons.

Ban on first use of existing weapons of mass destruction.
9.

o Identification, and ban or restriction on the existing
1 .means and methods of warfare whose use violates Article"

35 of Geneva Protocol I of 1977.

Mr. Subhramanyam felt that the title of the Blix Report
~Deve1opmentof International Law Relating to Disarmament and
ArmS Control since the First Hagu~ Peace. Conference". was
nUsleading as it did not deal at al With the Issue of legality of
nuclear weapons, which had come u~ before the ICJ .as an
Advisory Opinion. In his view, the Bhx Report also, dId not
speak about the 'legitimacy or the legality of the use of nuclear
weapons'. A diabolical stand was adopted by the nuclear have,
as there existed no obligation was regulation of nuclear
weapons, when lesser weapons of mass destruction such as
biological and chemical weapons were regulated upon.
Furthermore, he felt that the Blix Report was silent on the
important issue of nuclear weapon technology.

6. the most important event not considered by the Blix
Report, he said, was the indefinite extension of the NPTafter the
25 year review in 1995. This act, in his view, had once and for
all legitimized nuclear weapons, in all its facets. the chief
challenge before international lawyers, he felt, was to evolve
Waysand means to delegitimize this process.

7. Another issue, he touched upon related to the violation of
; bas.icnorm of the 1969 Vienna Convention relating to Law of
reatIes, wherein obligations, arose when a State is a party to a

treaty regime. In this regard, he felt the efforts of the Big Five
n?clear powers to coerce India to adhere to the CTBT regime,
Violatedthe Law ofTreaties.
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8. Dr. Raja Mohan, while thanking the Committee fo~
affording an opportunity to speak on this important topic, felt
that security experts often felt international law, not germane to
their discussions. However, he was quick to add, that it cannot
be denied that international law regulated the use of force in
international relations. The element of power prevalent in the
international relations, he felt, often transcended the
international legal processes. The challenge before international
lawyers, he averred, was how to get around this dilemma.
Considering the fact that, there was a discriminatory regime
which created two sets of laws, one for the have an other for the
have notes. The real challenge to international lawyers is to
press for a "universal no first use treaty regime".

9. He felt, that the non-State actors, new entrants in the
process of disarmament who could play a damaging role,
especially after the collapse of the Soviet Union, where one never
felt the need for a verification regime. Following these
presentations, the floor was left open for discussions. the main
points of discussion are briefly summarized as under:-

(a) There is an urgent need for a genuine universal
disarmament regime.

(b) The Hans Blix Report does not cover important aspect -
viz. Transfer and trade of nuclear technology.

(c) the strengthening of international law relating to
disarmament, could be achieved only if international law is
based on reciprocity as unilateralism has been the main
stumbling block towards multilateral negotiations in addressing
disarmament issues.

(d) Given the existence of a treaty regime prohibiting
production, use and stockpiling of chemical and biological
weapons, speakers questioned the differential approach to
nuclear weapons, as both categories were weapons of mass
destruction.

(e) A view was expressed that States should endeavour to
have a "no first use treaty regime".
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rher view expressed was that the extension of NPT
(n Ano ntially calls for a de-legitimization of the nuclear
l/. e esse . .
regiJIl s proliferatlOn regime.
\\,eapon

. w was expressed that the report did not reflect on aA VIe . f . fi .
(g) r of relevant issues relating to the ~ffects 0 ~nlm~e
tlull1b~ f NPT evaluation of NPT regime, relationship

SIan 0 , di te"ten I al instruments created and complete rsarmamen
een eg di . t dbetw k f future perspectives and irection owar s

d lac 0
~sarrnament in the next century.
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ANNEX IV

~'fEMENT ON BEHALF OF THE INTERNATIONAL
s't )fMI'fTEE OF THE RED CROSS MADE BY THE LEGAL
g~FICER' ICRC REGIONAL DELEGATION, NEW DELHI

Mr. Chairman,

The ICRC is pleased to note that discussion on
. ternational humanitarian law is assuming a prominent place
~ the context of the Centennial Commemoration. of the ~irst
International Peace Conference and also the United Nations
Decade of International Law, I would like to convey the good
wishes of my colleagues in Geneva to the AALCCfor taking the
initiative to organize the regional consultation to discuss the
preliminary reports on the themes of the First International
Peace Conference. The ICRC has studied with great interest
these reports, particularly the report prepared by Professor
Christopher Greenwood on international humanitarian law. This
document thoroughly and objectively analyses the developments
relating to different facets of this body of law. The ICRC is in
agreement with most of the conclusions reached by Prof.
Greenwood, especially the one identifying implementation of
humanitarian law as today main challenge. The effective
implementation of existing law, including the obligation to
ensure its respect, is indeed the most pressing matter at
present. We will revert to this issue later, but let me mention
he~e.that this conclusion counters arguments suggesting that
extstmg humanitarian law is outmoded and inadequate to
protect the victims of today's conflicts. The ICRC, for its part, is
absolutely convinced that humanitarian law remains fully
relevant.

G Although, Mr. Chairman, we are in agreement with Prof.
f reenwood's most of the conclusions, we would like to share a
o~ thoughts and comments with Prof. Greenwood and also
Oc er~ who have studied the report, especially on this present

caslon when we are having a critical look at the report.
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Mr. Chairman, the report is titled as 'International
Humanitarian Law and the Laws of War'. Perhaps the title may
lead one to believe that international that international
humanitarian law and laws of war are two different areas of law
and some confusion regarding their content. In our view, both
the terms, in effect, relate to the same thing these days. The
term international humanitarian law, which has gained the
approval of most publicists, has now become official in vie of the
title of the Geneva Diplomatic Conference of 1974-77, on "the
reaffirmation and development of international humanitarian
law applicable in armed conflicts".

When the term 'humanitarian law' was first used to
describe laws of war, it was said that it combined two ideas of
different natures, one legal and the other moral. Indeed, the
provisions constituting this discipline are, in fact, a
transposition into international law of moral and more
specifically of humanitarian concerns. Accordingly, the name,
international humanitarian law, seems satisfactory.

Mr. Chairman, we agree with the view of Prof. Greenwood
that Article 51 of the Additional Protocol I codifies the principle
of proportionality, although it does not use that term (page 47).
However, there is another equally significant principle that is
also codified by Article 51 which prohibits indiscriminate
attacks, which is not identified in the report. The principle of
proportionality presupposes that a military objective has been
identified and aimed at, but that the incidental damage is
excessive compared with the military value of the target.
However, the real problem that we face around the world today
is that too many forces simply aim in the general direction of the
"enemy" without isolating one or more military objectives. they.
simply do not care about the fact that civilians are there also - a
fact of which they are fully aware and do not take a precaution
of directing attacks at military objectives. Such blind attacks are
certainly prohibited but do not clearly fall within either attacks
aimed at civilians or disproportionate attacks. Such attacks are
described in Article 51(4) of the Protocol which are in general
considered as "indiscriminate attacks". We think that the report
should make allusion to this point, which is very important in
practice.
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•
r Chairman, let me draw your atten~on .to one of the

MIied for determining the scope o~applicabon of the law
tests apPal ed conflicts as mentioned in the report (page 60).
of~te~(I) ~he Additional Protocol provides that the Protocol
A~lcle fl· tI'" -. to armed con lCs.
applies ..

Wh· h take place in the territory of a HIgh Contractmg
ic its armed forces and dissident armed forces. or

partY betwee? ld d groups which under responSIblerganlZe arrne ' . . tother 0 . ch control over a part of ItS terntory as 0d exerCIse su ilicoOUIlaIl, t arry out sustained and concerted m tary
ble them 0 c .

ena. d to implement this Protocol.operatlOnSan
While commenting on this provision, the report says,

The re uirement of territorial control means that the
.. f iniernal armed conflicts fall outside the scope of

II1aJ~~tyal°Pr t 01 II the application of which is confmed to fullAddition 0 oc , . . . th 1 t
al ··1 wars of the kind which occurred in Nigeria mea esc e ClVl

1960s.
We have some doubts about this rather absol.ute

affirmation, especially if one looks at the internal armed conflicts
that occurred approximately during the last. ~en years~ ~:~
discovers that in most cases, the armed oppOSItiongroup .
indeed territorial control. Examples would ~e .Mozamblq~e
Angola, Liberia, Sierra Leone, Gongo, Ethl~pla, ~?~alla,
Uganda, Sudan, Afghanistan, Sri Lanka, Cambod:a, TadJl~st~,
Chechnya, Azerbaijan, Armenia, Bosnia, ColumbIa etc. ThIS list
of course not exhaustive.

Mr. Chairman, another issue associated with the one just
referred to is a conclusion of Prof. Greemwood that the
~omparatively high threshold for the applicability of the law of
Internal armed conflicts opened up the threat of a gap between
the Coverageof human rights treaties and the rules o~that law
(Page63). the gap is most likely to be widened, a~cordmg ~ot~e
report, because most human rights treaties permit dero.gatlO?m
case of national emergency. According to us the gap lde~t~ed
does not seem to be that important according to recent pOSItIons

105



in the field of human rights, as bodies implementing human
rights treaties such as the United Nations Human Rights
Committee, the European and American Court of Human
Rights, 'stress that all rights apply at all times and that any
derogations have to be strictly justified both as to their existence
and as to their extent. As regards judicial guarantees, the
importance of alternative safeguards are stressed by these
bodies. It would therefore be useful to make a reference to the
very restrictive conditions of derogation provided for in human
rights treaties. In addition, most of the human rights
instruments have incorporated the concept of inalienable or
non-derivable "hard core" human rights which under any
circumstances, shall not be derogated from or suspended. These
non-derivable human rights come very close to some of the
fundamental guarantees under the humanitarian law applicable
to internal armed conflicts.

Mr. Chairman, in this connection, we appreciate that
Prof. Greenwood considers it desirable to close that gap by
adopting certain measures. Similar concerns led to production
of the Declaration of Minimum Humanitarian Standards (the
Turku Declaration) and other initiatives to elaborate a set of
non-derivable standards drawn from both human rights law and
the humanitarian law. The perception of the "gap" is today quite
different compared to ten years ago when the Turku Declaration
was drafted. The latter declaration would now seem a bit
outdated. Therefore work on "Fundamental Standards of
Humanity" as they are now called, is currently going on. The
United Nations High Commissioner for Human Rights is
worrying on this issue and is expected to produce a second
report very shortly. Even is some principles are elaborated in·
course of time, it is always important to reaffirm existing law. In
no way should such principles weaken today's hard law
provisions.

Mr. Chairman, we appreciate the specific reference in the
report (pages 74-75) to the need and importance of
dissemination of international humanitarian law and to other
measures which need to be taken in peacetime in order to
ensure respect for this body of law when a conflict breaks out
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J Wbich might contribute to the creation of a culture of
,tld liaIlce. Prof..Greenwod ha~ .rightly referred to the ~utY.of
catXlP to dissemmate the provisions of relevant humanitanan
Ste-tesaties. However, it might be useful to replace the reference
laW trerelevant article from the Third Geneva Convention as an
to WeIewith a more complete reference t the common article on
~~ination found in all the four Geneva Conventions,
diss ly Article 47, 48, 127 and 144 of the first, second, third
tl~e f~urth conventions resp~ctively. A reference. in this
an ection to article 83 of AddItIonal Protocol I and article 19 of
~=tional protocol II would also be app~opriate. I:I0wever, a

fer
ence

in the report to the role of AdVISOrysefVlces of the
~~RCin International humanitarian law in disseminating this
1e.w may lead to some ·C'onfusion.The Advisory Service is closely
associated with national implementation of international

humanitarian law.
Mr. Chairman, as mentioned earlier, we fully agree with

Prof. Greenwood's conclusion that there is lack of
implementation of existing international humanitarian law as a
result of the lack of political will to fully apply the law. It is with
this issue the Advisory Service of the ICRCis directly concerned
with. The role and objective of this service is to secure the
participation of the maximum number of states in international
humanitarian law treaties. It also makes an attempt to advise
States on all legal and administrative measures which they must
~e in order to comply with their obligations under the
mternational humanitarian law. It is intended to supplement the
fov~rnments' own resources by raising awareness of the need
or unplementing measures, to provide expert advice and to
~romote the exchange of information between governments

emselves. In focusing specifically on legal advice to
:vem~ents, it complements other ICRC activities aimed at
its~easmg re~pect for international humanitarian law, notably

ong standmg dissemination activities.

ree Me. Chairman, we~ now come to a very important
75)~~mendation made by Prof. Greenwood in his report (page
Period~has ref~rred to the pos~ibility ?f establishing a system of

c reporting through an impartial body. In this regard, we
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,
believ~ it might be helpful to recall that a proposal for t
establi~hm.ent of a possible reporting system for internatio he
humanitarian law had been raised in January 1995 b naJ.
h:~.t~rgovern.mentalgroup of Experts for the Protection ort:
victims. ThISprop~sal was rejected by the majority of States thar
attended the Meeting. Instead, the experts proposed that St at
be encouraged to c~eate national committees to advise tt~s
governments on implementation and d' " heIr. . issemmatio-,
international humanitarian law, that States be invited t . of
the ICRC ith i f . 0 provIde
. . W1 in ormation regarding their efforts in the field
~terna~lOn~ humanitarian law implementation of
dlss~mmation and that the ICRC's capacity to provide ad .and
services to States in this regard be strengthened. VlSOry

Mr. Chairman, in this connection it is also pertinent f
note that further to the 26th International Red Cross and R ~
Crescent Conference, the National Red Cross European Leg~
Group put forward another proposal for a voluntary report'

d hi h . . mgproce. ~re w lC IS bemg currently examined. While the ICRC
feels l.t IS useful to explore all new initiatives which might serve
to remforce res~ect for international humanitarian law, it
nevertheless considers that it would be premature to launch in
the very n.ear future an initiative to establish universal
comprehensive reporting system, even if on a voluntary basis. In
~act, many. States have not only failed to adopt basic
Imple~entatlOn measures such as legislation for repression of
war Crimes, legislation to protect the emblem of the red cross
and red crescent, etc. What is more alarming is that many states
may be unaware of their obligations under international
humanitarian law. We, therefore feel that it would be
~ppropriate ~ofocus primarily on en~uring the adoption of basic
Implem~ntation measures through the already existing
mechanisms and through, for example, the technical support
from the ICRC Advisory Service on international humanitarial1
law, prior to considering the promotion of any new and perhaps
~ore co~plex mechanism for ensuring adequate
Implementation of international humanitarian law. At present
we ar~ d~)Ubtfulhow far the proposed system will be acceptable
to majority of states. However, when the time is ripe such extra
mechanism could well be useful. '
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r Chairman, we agree with Prof. Green~ood's
M t conclusion that one of today's main challenge IS ~ot

itXlportal1 t of new rules, but adequate and effectrve

d
eVeloprnent' of the existing humanitarian law. However, at

enta IOn fitXlplern time we consider development of new norms 0
We saJ?e . law to meet the new humanitarian challenges
l1l.lIllal1lt::artant. In this connection, Mr. Chairman, the
eq\lal1Yobserved dynamic development of ne~ norms reflects
recently the part of the commumty of states to

'Uingness on . . .We wi t1 improve protection for the VlCtlrnS,for mstance. by
const~ ~on humanitarian grounds" certain weapons, such. as
bannIng el mines and binding lasers, as well as by creating

ti_personn . . than . al Cri•.......inal Court which in complement to eInternahon uu>..u '. • fan. al ts will help strengthen Implementation 0
naUon courts.
humanitarian law.

M Chairman may I now r-eferto an issue which is v~ry
closely ~~sociated ~th the process of revisiting the entire
international humanitarian law, namely, the status of
customary norms of humanitarian law at present. The ICRCh,:s
undertaken an extensive study on such customary norms m
collaboration with experts from different part ?f the wo:ld. The
preliminary findings of. these experts a:e ~el~g exammed by
governmental experts. This research, which IS Impo:t~t to the
clarification of contemporary international humanltanan law,
willbe on the agenda of the 27th International Conference of the
Red Cross and Red Crescent Movement. this conference "the
high point of this exceptionally significant year from
humanitarian law" will enable the International Red Cross and
Red Crescent Movement to intensify its indispensable dialogue
with the States party to the Geneva Conventions .in ~egard to
humanitarian action and implementation of humanltanan law.

Mr. Chairman, before I close, may I refer to one more
development which is very closely associated with international
humanitarian law. August 12, 1999 will mark the 50t~
Anniversary of the Geneva Conventions which, with theIr
Additional Protocols remain the cornerstone of protection for
the victims of armed conflict. To mark the occasion, the ICRC
has launched a world wide survey - the first of its kind-aiming
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populations and persons affected b w " •
people's voices heard b kin h y ar. It~ aim IS to 111~
experiences and expres;thase' g ~ ,em to des~n~e their person",~

f c IT OpInIOnson pnncipl limi ~use 0 rorce as well as th ' es ting th.
be done to deal with such esI~teXt~ectations regarding what 111', e

h 1 ua IOns We hope th t thi 4Stw ose slogan is "Even Wars h '"" ' a IS sUrve
ranging debate to be c ied ave LImItS will spark a WidY', arrie on at th 27 h e.
Conference and thereafter h ,e, t Internation&l
suffering caused by War, ,on umanitarian law and the

, Mr. Chairman, we ho e th
International humanitarian l~w at the reas~essment of
Centennial Commemoration and alS~nththe oc~asIOn of the
Anniversary of the Geneva Convention wil~ marking of the 50th
to appreciate the importance and t ib ~ford ~ opportunity
humanitarian law, to reaffirm the~nf: r:thut:r0n o~ International
strengthen this law t ' ai ,In this law and to
New World order. 0 make It more effectIve and useful to the

" Mr. Chairman, on behalf of the ICRC I thank c
giving us an opp rt it ,you loro uru y to express our views on this 'occaSIOn,
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EXTRA - TERRITORIAL APPLICATION OF
~IONAL LEGISLATION: SANCTIONS IMPOSED
}. AGAINST THIRD PARTIES

(i)
Introduction

At the 36th Session of the Asian African Legal
ultative Committee (AALCC) the topic "Extra-territorial

~ntcation of National Legislation: Sanct~o~s Imposed Againstthkd Parties" was placed on the PrOVIsIOnalAgenda as a
reference was made by ~he Goyernment of the Islamic Republic
or Iran in accordance WIth Article 4 (c) of the Statutes and sub-
rule 2 of Rule 11 of the Statutory rules of the Committee, In an
Explanatory Note submitted to the AALCC Secretariat the
Government of the Islamic Republic of Iran had enumerated
the following four major reasons for including this item: (i) that
the limits of the exception to the principle of extraterritorial
jurisdiction are not well established; (ii) that the practice of
States indicates that they oppose the extraterritorial
application of National Legislation; (iii) that extraterritorial
measures infringe various principles of international law: and
( ) that extraterritorial measures, on the one hand, affect trade
and economic co-operation between developed and developing
COuntries and interrupt cooperation among developing
COuntries,on the other.

The Explanatory Note inter alia requested the AALCC"to
~ out, a comprehensive study concerning the legality of

c. , urulateral measures, taking into consideration the
=S~~ons and reactions of various Governments, including the
CO Sltions of its Member-States", The rationale for calling a
tbipre~ensive study of the legality of unilateral actions was
~ r:tatIOnallegislation with extraterritorial effect violates the
11•.•:. clples <:>finternational law including the impermissibility of-l.l.lateral ' , f 'Illain' imposition 0 sanctions. The Explanatory Note had
Coer ~aIned that "the actions of States to unilaterally exertaYe e' ,U.nd ' c~no~mc measures against other States have no

thation ~n mterl1:ational law, Various resolutions adopted
e Uruted Nations organs affirm this point", It also

Onstrated that the imposition of "unilateral sanctions
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infringe upon the right to development" and that "the
imposition of sanctions violate the principle .of no

ll
_

intervention" .

The preliminary study prepared by the Secretariat, an
considered at the 36th Session (Tehran, 1997) of the AALCCd.
h~d point~d out that in the claims and ~ounter claims that had
arisen With respect to the exercise of extraterritorial
ju~is~iction the f?llo~n~ :pri.ncipl~.s have. been. invoked (i)
pnnc1pl~s conce~mng Junsd1ctlOn;. (11)sovere1gntY..m particUlar
economic sovereignty - and non-interference; (111)genuine or
substantial link between the. State and the activity regulated.'
(iv) public policy and national interest; (v) lack of agreed
prohibitions restricting States right to extend its jurisdiction'
(vi) reciprocity or retaliation; and (vii) promotion of respect fo;
law Notwithstanding the national interests of the enacting
State, grave concern was expressed on the promulgation and
application of municipal legislation whose extraterritorial
aspects affect the sovereignty of other States.

While a growing number of other States have applied
their national laws and regulations on extraterritorial basis,
such fora as the General Assembly of the United Nations, the
Group of 77, the Organization of Islamic Countries, the Inter-
American Juridical Committee and the European Economic
Community have in various ways expressed concern about
promulgation and application of law and regulations whose
extraterritorial effects affect the sovereignty of other States and
the legitimate interests of entities and persons under their
jurisdiction, as well as the freedom of trade and navigation.

The study prepared by the Secretariat drew attention to
the opinions of such august bodies, as the Inter-Amencan
Juridical committee, the Juridical Body of the Organization o~
American States! and the International Chamber 0

Commerce.z

I For details see 35 International Legal Materials (1996)p.1322.
2 Dieter LangeAnd Gary Borne (Eds.): The Extraterritorial Application

of National Laws (ICCPublishing S.A. 1987).
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. ad demonstrated that the ~opic
'[be prelimmary studyfh. ter-State relations, that IS to

d spectrum 0 irrtbroa . a~ered. ~ al legal, economIC and tra e.
cO ohUc, the
sfJ-y, P . d that the AALCC study on

recalled in this regar s on Friendly and Gad-
It ts of Legal Instrument States of Asia, Africa and

,'£letllen rly Relations B~tw~en the 4 ms and principles of
~eigbbO~c" had inter alt~ hsted h3 nO~otion of friendly and
~e pa::ional law, con~uC1ve to ~4e ~;:ciples enu~erated =:
itltefllNeighbourly re~atlOns, The ~d state sovereignty; (11)
~~d included; (~) mdeJe~d~n~:bility of frontiers; (iii) legal

la'torial integnty an 1.nvlO ntion overt or covert; (v)non-
ternality of States; (iv)non-mtelrve t of disputes; (vii) peaceful
equ rce: (vi) peaceful sett emen , 3
use of fo , d ( ...) mutual cooperatlOn.. rence: an vin~~ , . al

. d t that the use of umlaterd also pomte ou anThe stu Y ith extraterritorial effects, c
action, particularly those Wlin countries in carrying out
iInpede the efforts of develop gr aimed at sustained
trade and macro-economIc re orms
economic growth.

.' bitted that it might perhaps,
At that Seasrori rt was su m f . iry into the issue of

d 1· .t the scope 0 inqui ,be necessary to e 1mI f ti al legislation m, r ti n 0 na ionextraterritonal app ica 10 f th future work of the
d ., th parameters 0 e 'beterrmmng e , . d asked for consideratlOn to e
Committee on th1S,item. It ha, h ld be a broad survey of
given to the questlOn whether it s ou li tion of municipal
questions of extra territorial aI?P.ica the relationship and
legislation and, in the process, e~amm~n; ationallaw on the
limits between the public and private m, e~n ational law and
one hand and the interplay between ~n erh~ ard that at

h It called m t 1Sreg ,municipal law on the ot er. re . .on the, al Law Comm1sS1 ,the 44th Session of the InternatlOn

- .• f Legal instrument on
3 AALCCSecretariat Study on "Elemen,tsa at' een States of Asia.

Friendly and Good Neighbourly~elatlOns Be w bi d Report of the
Africaand the Pacific"Reprinted m AALCC ~om me 192
Twenty Sixth to Thirtieth Sessions (NewDelhI. 1992)p. '
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Planning Group of the Enlarged Bureau of the Commissio
had established a Working Group on the long-term prograrnlll.tl
to c.onsid~r topics to be recommended to the General. Asselllbie
for inclu sion in the programme of work of the comrniasio-, an'!
that one of the topics included in the pre-selected lists was thd
Extraterritorial Application of National Legislation. e

The Secretariat had proposed that in determining th
scope of the future work on this subject, the Committee llla;
recall that the request of the government of the Islamic
Republic of Iran is to carry out a comprehensive study
concerning the legality of such unilateral measures i.e.
Sanctions imposed against third Parties, "taking into
consideration the position and reactions of various
governments, including the position of its Member States". It
was proposed that in considering the future work of the
Secretariat on this item Member-States should consider
sharing their experiences with the Secretariat on this matter.

In the course of deliberations on this item at the 36th
Session a view was expressed that sanctions could only be
imposed by the Security Council after it had determined the
existence of a threat to peace, breach of peace and act of
aggression and that unilateral sanctions were violative of the
Vienna Declaration and Programme of Action of 19934 which
inter alia recognize the right to development. It was pointed out
that unilateral sanctions were violative of the principle of non-
interven tion.

It was also stated that national laws having
extraterritorial effect had no basis in international law and that
such laws primarily aimed at individuals or legal persons, were
violative of the principle of non-intervention political
independence and territorial sovereignty enshrined in several

4 The World Conferenceon Human rights held in Vienna in 19~3
had inter alia reaffirmedthe right to development,as established1~

the Declaration on the Right to Developmentas a universal an
inalienable right and an integral part of fundamental human
rights.
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. Such acts it was observed were aimed at weaker
~ttes. .u-e 1 ping countnes.

deve 0 . .
'fferent views were expressed such as: "e~traternt.onal

D.1 f national legislation would affect mternatIOnalrcation 0 bali t f trade and~pP1" d "in a changing scenario of glo iza on 0 . .
tt~de .an. of economies extraterritorial applicatIOn of

. at1ZatIon d "pt1~ allaws would affect interdepen ence .
tl~t1on

Also that extraterritorial application o~ national
. . fri ged the soverign right of states, VIOlatedthe. latIOn IIInn . d

le~s. les of non-intervention and affected the economic .an
P~~~al relations amongst states. Elaborating that sanctIOns
PO:::d disturb the North-South relations the member States
were called upon to voice their protest.

The United Nations General A.ssembly 'Friendly
Relations Declaration' was recalled and It was st~~.tedthat
although no State had the right to ~ntervene directly or
indirectly in the internal or extern~ Affairs of othe~ State. ~d

State had an inalienable nght to choose Its pohtIc~
every ith interfeconomic, social and cultural systems Wit out III er erence III
any form by another state, large and powerful States. were
using it as a weapon. It was pointed out t~at a particular
country had within a short span of four years Imposed ~ound
sixty-four unilateral sanctions against thirty-five countnes. In
the pres .mt era, the notion of inter-depende~c~ among states
had become quite obvious and the pnnclples of non-
intervention and non-aggression, the two principles of the well
known five principles of peaceful coexistence have bec.ome a:l
the more obvious and were universally accepted by nations big
or small rich or poor. It was categorically stated thc:t
extraterritorial application of national laws had. no baSIS
1Nhatsoeverlegal, moral or political. It blatantly VIOlated the
rules of international law and the rules of civilised law and
8ln.ounts to infringement ofjnternal affairs of other countries.

It was observed that the Helms-Burton Act relating to
trade with Cuba. Kennedy-D'Amato Act relating to Libya, Iran

d Iraq were examples of extraterritorial application of
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national law in the form of sanction against third parties. Ev
though superficially one might think that these national la el1
relate to actions by individuals, their object is the impositio \Vs
sanctions against States. ri of

It was also pointed out that extraterritorial applicati
of national legislation was not entirely a new thing but hOn
deep roots. It is the legacy. of the colonial period. While t~~
AALCCas a leg.~ con~ultatlve body was not in a position to
talk. ab?ut political Iss~es,. un~erlying the extraterritorial
appl~catlOn of natlO.nal Iegislation It however could consider the
~egallty ?f such actlO~s. Under the United Nations Charter and
mternationaj law, the Member-States. of the United Nation
had the obligation to support and implement the sanctio~
measures taken by the Security Council against the law-
breakers, in accordance with Chapter VII of the United Nations
Charter.

As to the future course of action to be followed by the
AALCC, it was pointed out that due to the complexity of the
topic of extra-territoriality, an overall study of the subject was
ruled out. To this end, it was felt that organizing one or two
seminars in the inter-sessional period would be very useful.

Recognizing the significance, complexity and
implications of "Extra Territorial Application of National
Legislation: Sanctions Imposed Against Third Parties", the
Secretariat was requested to monitor and study developments
in regard to the Extraterritorial application of National
Legislation: Sanctions Imposed Against Third Parties and
urged Member States to share such information and materials
that would facilitate the work of the Secretariat. The Secretary
General was requested to convene a seminar or meeting of
experts and, to ensure a scholarly and in-depth discussion, by
inviting a cross section of professionals thereto.

The Secretary General was also requested to table a
report of the seminar or meeting of experts on the subject at
the next session of the Committee; and it was decided to
inscribe the item "Extra-territorial Application of National
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. n: Sanction Imposed Against Third Parties" on the
, laUo ' C ittJ-egls a of the 37th Session of the ornrm ee,

,4gend
fulfilment of this mandate the Se~retariat of the

In . d ith the financial assistance of theCC organIze , WI d .
ML ent of the Islamic Republic of Iran a two ay semu:ar
OovernIIl . J uary 1998, A Group of Experts from the ASIan

hran man. invit d tiJl1'e, d experts from outside the region were mVIe 0d AfnCanan
8l'larticipate,

P B kground Note prepared by the Secretariat for that
, ~ i:~luded an overview of the United States: Iran and

SeIlU
n
S tions Act of 1996, References were also made tolbya anc 1 I . I .

Li f th arlier US laws such as the anti-trust egis ation ,
orne 0 e e . 982 d th

S e Regulations concerning Trade With USSR, 1 ~ an e
th, al Defense Authorization Act, 1991. The legality of the
Nat10~996US enactments (the Helms Burton Act and t~e
two d -D'amato Act) were examined in terms of their
Kenne y f ' ti all r theconformitywith the peremptory norms 0 interna IOn ~w,
law relating to counter-measures;, the l~w relatmg t~
international sanctions principles of international trade law,
the law of liability of States for injurious consequences ,ofacts
not prohibited by international law; impact. of umlateral
sanctions on the basis human rights of the people of the t~get
state' and issues of conflicts of laws such as non-recognition,
foTU.~ non-convenience and other aspects of extraterritorial
enforcement of national laws,

The deliberations touched on a range of State responses
to counter the possible impact of the US l~gislation in
Particular and the unilateral imposition of sanctions through
extra territorial application domestic legislation in general,
References were made in this regard to the response of the
Inter-American Juridical committee and the European Union
and the Measures discussed included 'blocking' legislation,
Statutes with 'claw-back' provisions and laws providing for
compensation claims, at the national level. At the internatonal
level, the responses noted included diplomatic protests,
neg,otiations for exemptions, waivers in application, of the
projected sanctions, negotiations for Settlement of disputes,
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use of WTOavenues and measures to influence the drafting of
~egislation in order to prevent its adverse extra-territorial.
Impact.

The deliberations revealed a general agreement that th
validity of any unilateral imposition of economic sanction e
through extra territorial application and national legislatio~
must be tested against the accepted norms and principles of
international law. The principles discussed included those of
sovereignty and territorial integrity, sovereign quality, non-
intervention, self-determination, and the freedom of trade. It
was generally agreed that both the Helms-Burton Act and the
Kennedy D'amato Act contravened such basic norms as the
right to development and the principle of permanent
sovereignty over natural resources.

It was agreed that the rules of prohibited counter
measures as formulated by the International Law Commission
in its draft articles on State Responsibility must be applied to
determine the legality of counter measures purported to be
effected by the extra territorial application of the two
aforementioned impugned statutes. These rules include the
prohibition of injury to third states; the rule of proportionality;
and the rules relating to prohibited counter measures
incorporated in Article 13 of the draft articles on State
Responsibility as framed by the International Law Commission.

While considering the issue of countermeasures, it was
emphasized that the presiding peremptory norm must be the
peaceful settlement of disputes. The discussion highlighted the
inter play between counter measures and non-intervention,
and between counter measures and unilateral imposition of
economic sanctions. The participants agreed that counter
measures could not be a facade for unilateral imposition of
sanctions in respect of matters that fell within the purview of
Chapter VII of the Charter of the United Nations or the
sanctions competence of other international organizations. It
was argued that the differences between counter measures and
sanctions of the nature of international sanctions should be
recognized.
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d bate revealed a divergence of views on three main
1'h.e ei whether the subject should be co.nfi~ed to

. slleS VIZ. s~ctions through extraterritorial apphcati~. of
l~OJ'1darY . (ii) the distinction between the prescnptIve
sIltiop:a1.law~d the enforcement jurisdiction of every state;
~ris~~t1on a licability of WTOdisputes settlement procedure
~d (ill) t~e dr:rU tes relating to Helm~-B,:rton ~ct .and the
to reso1v 'A ato Act in their extra-terntonal application.

eJ1l'1edY D rn
J{ . had also addressed the question of theThe Semmar

k t be undertaken and a number of proposals were
fUtureworb 0the participants for the consideration of the
ad\'llIlee~h: proposals with regard to the future work on .the
~C'. 1 de (i) further study on all aspects of the subject
subject me u . .
and (ii)the formulation of pnnciples.

ThIrtY-eighth Session: Discussion

The Deputy Secretary General Mr. Mohammad ~eza
Oabiri introduced the topic an~ recalle.d t~at. the I.tem
'Extraterritorial Application of National LegislatlOn. SanctlOns
ImposedAgainst Third Parties" had been placed on the agenda
of the committee following a reference m~de by the
Governmentof the Islamic Republic of Iran. Tracmg t~e wo~k
ofthe Committee at its 36th and 37th Sessions on this tOPIC,
he recalled that the 36th Session had recognized t~e
significance,complexity and serious implications. of th~ tOPIC
~d had requested the 'convening of a semma: in the
~tersessional period. Accordingly, ~ ~emmar. on
Extraterritorial Application of National LegislatI~n: SanctlO~s
IIIlposedAgainst Third Parties" was convened m Tehran m
Jan~ary 1998. The Report of the Seminar, h~ stated, ~ad been
COnSIderedat the 37th Session of the Committee. He informed
the Committee that the Secretariat had printed the Seminar
~eedings, following the receipt of a grant from the Islamic
·.•.••public of Iran. He also recalled that the Committee had
~equestedthe Secretariat to "study and examine the issue of

CUtiveorders".
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With referenc~ to the brief of documents prese
before the 38th SeSSIOnat Accra Mr. Dabiri stated that it l1teq
mO.re ~road based where apart from looking into mUni ':'-'a.l!
legIslatIOn, the document had considered and surve dCIPCU

local acts of USA, which sought to impose unilateral s~e . the
The secretariat brief also enunciated four categ ~tIon.l!.

ti d' onesexec~ rve or ers. I~ this regard, he expressed the hope that Of
SeSSIOnwould guide the Secretariat on the future the
this topic. COUrseof

On the issue of local acts of States h .
extraterritorial ~ffects he felt that as a few of them had ~VIng
declared ultra uires o~the cons~itution of the land, their VaIi~n
coul~ also be questioned as. mternational law which guide~
relatioris between States requires conformity with certain b .
norms. aSlC

Imposition of unilateral sanctions or countermeasur
t~at ensue, 1:1r. ~abiri added, must be amicably settI:~
WIthout resulting in economic difficulties to States. In this
regard, he mentioned the Banana dispute between the US and
EU, which had brought about a trade conflict between States
and also questioned the non-discriminatory rule based regime
of the WTO. He expressed the hope that the deliberations at
the Session would help in determining the future work of the
Secretariat on this item.

. The Delegate of the Islamic Republic of Iran expressed his
gratitude to the Deputy Secretary General for his introduction
and the Secretariat for preparing background notes. He felt
that ~he c~an~ing world scenario with increased globalization
and liberalization called for respect of rule of law and friendly
relations amongst States. He also highlighted the fact that the
use of force as an instrument of national policy is prohibited
under international law. In such a scenario, the continued use
by .so~e States of unilateral sanctions against States,
partIcularly third parties, in his opinion, was illegal.

Drawing an analogy with laws of neutrality he felt that
third parties interests too, i.e. rights and duties must be
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when economic sanctions are imposed He added th~t
tecte~ ial application of an essentially domestic.••rlJ ....-I ton . . d al

~atep~ . lated the Charter of the Umted Nations an so
l-islation, Vlof other human rights instruments, which~ ber 0 . 1;'-

f1\lIIl d ight to development and also the nght to lie.a Bfltee n
~~ . .

aki g on the legality of unilateral sanctions, he saidSpe n . d .
th Security Council was authonze to Impose

tbat ?nly. ~urtherance of its. role to maintain or rest~re, ctlons 111 . d thsan . al peace and security m accor ance WI
matlon '11 .iIlte . al humanitarian law. On the eve of the rrn enmum

, ernatlOn . al 1 thJ!l 1 e of the UN Decade of Internation aw, ered the c os .. ali .an d b international commumty where umlater IZ111g111oul e an . . di t. al relations is done away WIth as It isrup s, ernatlOn d h
ceful economic relations amon~st .states. He eXI?resse . t e

~ that the deliberations on this Important tOPICamon?st= African States would reinforce the need for pc:cIfic
ent of disputes and not resort to unilateral sanction s,'ce::violate the, sovereign equality and independence of

tes,

The Delegate of India felt that the topic t~uches c:reas
relati'ng to political, legal and trade aspect of international

tions, She reiterated her country's stand that the
Committee should strive, to study the 'legal and not political

ects of the application of extra territorial sanction~ and ~he
ect on Third Parties, She was of the view that the dISCUSSIOn
sented in the Seminar report showed that extra territo~ality
itself was not an issue but the fact that it did not fit 111the

'tional classificatio~ based on nationality, passive
onality, protective principle, universality and the effects
'ne, created difficulties.

Extra territorial law, in her view, violated Third States
ests on terms of trade and also human rights. She

reSsed the view that consent of States alone is the basis of
~ational law and international cooperation and

teralism can not solve international problems.
~rmore, the delegate said that extraterritorial application

tional legislation violated the principle of non-intervention

121



and the Declaration Relating to Friendly Relations
Cooperation Amongst States, the Declaration on the Righ~q
Development, the Vienna Declaration on Human Rights to
the Charter of Economic Rights and Duties of Sta~q
Moreover, she added that such laws also violate the provisi e!l,
of GATI'and WTO. °ll!l

However, she expressed the VIew that the topic w
c~~ple~ and certain iss~es. such as those rela~ing to t~:
distinction between prescriptive and enforcement Jurisdictio
extra-territorial jurisdiction, civil, criminal and trade matterll

,
transfer of technology, sanctions and counter measures, nee~
to be further studies. Besides, extra-territoriality the interface
between international law and national law, public
international law and private international law, she said, also
needs to be looked into.

She expressed satisfaction that the Secretariat had
chosen to focus attention on executive order or presidential
determinations as her country had been made a target on
many such matters. An executive order, in her view, was
violative of the principle of non-discrimination provided in
GATI'/WTO retime, and the disputes arising therefrom lead to
the erosion of the multilateral trading system which is rule
based and aimed at ensuring stability in international trade
relations.

The Delegate of Myanmar appreciated the fact that the
topic under consideration was very important for his country,
Tracing the historic origin and the ethnicity of his country, h~
said that his people had lived in unity despite the problem 0

armed insurrection. Despite this, he said his country was on
the path to economic progress, wherein the private ~ect~r
played an important role in attracting foreign investment II1:t 1;
country. He further added that his country was active
pursuing efforts to foster regional and global cooperation.

He expressed concern that despite all their efforts, sorn~
countries such as the United States had imposed unilate~ts
sanctions against them. Commenting on the Massachuse
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.d the Legislation was
M anmar) Law of 1?96: he S~t which held that the

.,rrJla l y k down by a Dlstnct Co:u. on the federal13.... d strUC "infnnglllg h
8lt'ea y f Massachusetts was ei n affairs". Finally, e
state 0 ent's power to regulate ~ras galegal body, could p~ay
goVernIJld the hope, th~t t~e AALCth illegality of the US actlOn
e,qJres5ertantrole in pOllltlll~out e
eJ1 irnpo , unilateral sanctlOns.
ill irllPOslng bl'c of China stated that

The Delegate of the People's R::crvet measures imposed
elegation believe~ tha~ corestrictions on trade and

ber d mird parties Includmg I ng term effect on
. st I ik I to create 0 Iagain nt were very 11e y li ht of the various ru es

investm~ al transactions. In the ig ity regarding free. rnatlOn . f al communI "
:~:blished by tdmhe.lI~.tb~~ya~~~uch extraterritorial app11Ctat~~~

h legal a ISSI . 1 Her Governmen ,
~:~:ti~:al legislation :vas qu~t~::~ :tates should be settled
~tated, believed that disput~t~ t~e principles of mutual. respe~

acefully in accordance.Wl d non interference rn eac
pe h other's sovereIgnty ro: t advisable to resort to
~~e:~c internal affairs, and ~~~~;~~:~e~ disputes and friction.
frequent sanctions WhIChWl~tall the parties concerned. would
She expressed the hop,e th h bilateral or multilc~teral
settle their ~isputes :;o~~nsultations on the baSIS of
negotiations, dIalOgue
equality and mutual respect.
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(Ii) Decision on "the Extra-territorial Application of
National Legislation: Sanctions imposed Against
Third Parties"

(Adoptedon 23.04.1999)

The Asian-African Legal Consultative Committee at its
Thirty-eighth Session

Recalling the reference made by the Government of the
Islamic Republic of Iran and its Resolutions 36/6 of 7th May,
1997 and 37/5 of 18th April 1998;

/

Appreciative of the printed report of the seminar on the
Extra-territorial Application of National Legislation: Sanctions
Imposed Against 'third Parties held in Tehran in January 1998;

Expressing its appreciation to the Government of the
Islamic Republic of Iran for hosting the seminar on the Extra-
territorial Application of National Legislation: Sanctions
Imposed Against Third Parties and for the financial grant for
the printing of the papers and report of the seminar;

Having considered the Secretariat brief on
territorial Application of National Legislation:
Imposed Against Third Parties as set out
AALCC/XXXVIII/Accra/99 /S.6;

the Extra-
Sanctions
in Doc.

Having heard the statement of the Deputy Secretary
~eneral as well as the interventions of delegates of Members
tates;

. . Recognizing the significance, complexity and the
i:~hca~ions of t~e Extra-territorial Application of National

gIslatIOn:Sanctions Imposed Against Third Parties;

i~ Requests the Secretariat to continue to study legal
Les~es~elating to .the Extra-terri.torial Application of National

gIslatIOn: Sanctions Imposed Against Third Parties and to
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eX~ine the issue ofa executive orders .gainsr target States. ImpOsmg sanctioll~

2. Urges Member States to .
and materials to th S . provide relevant inforn-.at·e ecretarIat; and u, 1011

3. !?ecides to inscribe the it" .
of NatIonal Legislation' e~ Extra-terntorial applicaf
Part' " . sanctions Impos d A' 1011

le~ on the agenda of the Thi . e gainsi Third
Cornmitn-s lrty-nmth Session of the

(Ui) secretariat Study: Extra-territorial Application
of National Legislation Sanctions Imposed
Against Third Parties

The Committee at its 37th Session (new Delhi, 1998)
onsidered the Report of the Seminar on the Extra-territorial

~pplication of National Legislation: Sanctions Imposed Against
Third Parties, held in Tehran, the Islamic Republic of Iran, in
January 1998. That Report had pointed out that the
discussions at the Seminar had revolved around a broad
spectrum of politico-legal issues and focused on a broad range
of legal and policy aspects of the subject mainly in relation to
two United States enactments, namely the Cuban Liberty and
Democratic Solidarity (LIBERTAD) Act, 1996 (commonly
referred to as the Helms-Burton Act), and the United States
Iran and Libya Sanctions Act 1996, (generally referred to as the
Kennedy D'Amato Act).

It may be stated that the Secretariat has in the
Intervening period since the 37th Session (New Delhi, 1998)
has with the financial assistance of the Government of the
Islamic Republic of Iran published the Report and Proceedings
of the Tehran seminar. The Report incorporates the Papers
prepared for and oral presentations made by the Group of
Experts invited to the Seminar. Apart from the inaugural and
closing statements made by the then President, Dr. M. Javad
Zarif, and the Secretary General, the Report includes full text
of the Report of the Rapporteur.

The Committee at the New Delhi Session took note of
t~e Report of the Tehran Seminar and reiterated the
sIg~ificance, complexity and the implications of the Extra-
~erntorial Application of National Legislation: Sanctions
mposed Against Third -Parties, It requested the Secretariat to
Continue to study the legal issues relating to the topic.

36t It m~y be recalled that whilst introducing the item at the
h seSSIOn (Tehran, 1997) the then Assistant Secretary
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Gen~ral had observed that alth ....
publIc law character is . ough JunsdlctIOn in matters
however, known to iv terntonc:u I~ nature some States Of
legislation which hg e extraterntonal effect to their mUn' ~e,

as resulted in fli ICIPal
resen.tment on the part of h con ICt o~J.uriSdictions an
exerCIse jUrisdiction ot er. States. CIVILLaw COunt . d

. over their ti al • nescommItted even while th na IOn s for offenLa C ey were abroad A Sesw ountries Untied Kin d 1 . mong the Comm
select cases. The United Sgt tom afwallows such jurisdiction ~n
. . di . a es 0 Americ h Injuris iction in a wide vari t f a, owever, exercisf M re y 0 cases Th N . es
o anufactures has stated that " . e a~IOnalAssociation
may be justified in some case . it resort to u~llate~al Sanctions
more. But it can rarely.jj' s, I may be ratIOnalIzed in man

,1 ever, be explamed ..." y

The United States of Am .
plethora of laws hi h enca has armed itself with
Ad . . w IC have hith t amInIstration to extend it . . di er 0 allowed the
sanctions against more th:;/~g~tIctIOn and impose unilateral
the Latin American Eco . S ates.s According to report of
Latin American and C~~:~~~tem (SELA),which groups 28
or are seriously threatened bates, 76 States put up with
Unilateral trade san ti y one or more trade sanctions
percent of the worl~ IOn~ s~v~rely threaten = punish 68
Council report on sanc~ pu ~~IOn. The PreSIdent's Export
___________ ons rsted 73 States which, as of

5 The targeted States include At:h . .
Azerbaijan, Bahrain B 19damstan, Algena, Angola,Armenia,
Burundi, CambOdia Can ~ng a ~sh, Belarus, Belize, Burma,
Djibouti Egypt Ga'mb' a Ga,Ch~na,Columbia, Costa-Rica Cuba, , Ia eorgl' G "Islamic Republic of Iran 'Ira a, uatemala, Haiti, Honduras,
Kuwait, Kyrgyzstan L' qLe'Italy, Japan, Jordan, Kazakhstan,
M . ,aos banon Lib' Libauntania... Mexico Mold ,ena, I ya, Maldives,
Oman, Pakistan Pa~am o;a, Morocco, Nigeria, North Korea,
Rwanda, SaUdiArabia Sa, al~ragu.ay, Qatar, Romania, Russia,
Tqjikistan, Tanzania Th°T ~a,in Lank~, Sudan, Syria, Taiwan,
United Arab Emirate's Ua~a::.' urkmemstan, Uganda, Ukraine.
Yemen, Federal Republi/ ; ~stan, Vanuatu, V~nezuela,Vietnam,
these States unilateral sa:ctio~goslaVla, and Zaire. In addition to
newly independent Stat f s have ~lso been targeted at other
In addition to these St ets0 Ithe ers~whIleSovietRussia and India.

a es. ndonesza and •.•. I' . dto be among the possible targets. 1V1aaysza are considere
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JBflU~ 1997, had been subjected to some form of unilateral
sBflctlOns.

A report commissioned and published by the United
tates National Association of Manufactures (NAM) had, in

Sarch 1997, revealed that "from 1993 through 1996, 61 US
M••,s and executive actions were enacted authorizing unilateral
lavv

. li Thi fi .auctions for foreign po ICY purposes. irty- ive countnes
5 re specifically targeted".« The report had concluded that all
W:onomic sanctions "should be multilateral except in the moste .
unusual and extreme CIrcumstances.

Senator Jesse Helms, one of the promoters of the Helms
Burton Act, however, has questioned the validity of the report
of the National Association of Manufacturers." According to
him "between 1993 and 1996, the Congress passed and the
President signed a grand total of five new sanctions laws: the
Nuclear Proliferation Prevention Act, 1994; the Cuban Liberty
and Democratic solidarity Act of 1996; the antiterrorism and
Effective Death Penalty Act of 1996; the Iran Libya Sanctions
Act. 1996; and the Free Burma Act. 1996." He goes on to
emphasize that during "the same period, the President
imposed just four new sanctions: declaring Sudan a terrorist
state; banning imports of munitions and ammunition from
China; tightening travel-related restrictions, cash remittance
levels, and the sending of gift parcels to Cuba (restrictions that
have since been lifted); and imposing a ban on new contractual

6 See A Catalog of New US Unilateral Economic Sanctions For
Foreign Policy Purposes 1993-96 (with analysis and
Recommendations),March 1997. The Catalog was prepared under
the direction of Professor Barry Carter of Georgetown University
~w. School. T~e analysis and recommendations were prepared by
Danno Marcich of the NAM Trade and Technology Policy
hepartment. For the text of the Catalog visit
ttp: / WWW.usaengage.org/studies / nam.html

7 The list f d .. . .
. 0 a mmistrative actions taken by individual government

agenCIeswas compiledby the GeorgetownUniversityLawCenter.
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agreements or investments in Iran".e On the other hand, the
former Secretary of State, Henry A. Kissinger, has observed
that "these congressionally mandated sanctions are
threatening to place American policy into a straitjacket".

Reasons for Impo$ition of Unilateral Sanctions

It may be stated that the reasons for the imposition of
unilateral sanctions have ranged from boycott activitys to the
issue of worker rights:» and have hitherto included such other
issues as communism 11, transition to demOcracy12
environmental activity, expropriation 13 harbouring War
criminals, human rights.r- market reform, military aggression,
narcotics activity, political stability; proliferation of weapons of
mass destruction and terrorisrn.ie The Federal Legislation
invoked to impose unilateral sanctions and or impose
secondary boycott have included the Andean Trade Preference
Act; the Antiterrorism and Effective Death Penalty Act, 1996
(Antiterrorism, 1996): the Arms Export Control Act (AECA); the
Atomic Energy Act; the Cuban Democracy Act, 1992; the

8 Senator Jesse Helms: "What Sanctions Epidemic?: U.S. Business
'Curious Crusade", Foreign Affairs, Jan-Feb. 1999.

9 See the Foreign Relations Act. 1994.

10 See the Andean Trade Preference Act.

11 Aimed at Cuba and North Korea. See the Cuba Regulation and the
North Korea Regulations.

12 See the Cuban Democracy Act of 1992.

13 The Helms-Burton Act. 1996.

14 During 1993-96 human rights and democratization were the most
frequently cited objectives foreign policy and 13 countries were
specifically targeted with 22 measures adopted.

15 The Iran Libya Sanctions Act. 1996. The Former Representative
Toby Roth criticized the Iran-Libya Sanctions Act as "good
politics ... but bad law. Its only effect he said "so far had been to
unify the European Union, all 15 members, against the US poliCY
toward Iran and Libya".
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aI1 Liberty and Democratic Solidarity Act, 1996 (Helms-
CUb ri or LlBERTAD Act); the Department of Commerce,
8urt? e and State, the Judiciary, and Related Agencies
JUStlCpriations Act, 1990 (Commerce Appropriations, 1990);
,b.PP~epartment of Defense Appropriations Act 1987 (Defense
We priations Act 1987); the Export Administration Act; the
,b.Ppr~t_Import Bank Act ("Ex-1M"); the Fisherman's Protective
tJCi~967; the Foreign ~ssistance AC.t (~AA); foreign Relati~ns
,b.c, the Foreign Relations Authorization Act; the Foreign
,b.ct;rations, Export, Financing and Related Programs
~propriation Act, 1995; the General System of Preferences
~newal Act (GSP);. the High Seas Drift Net Fisheries
Enforcement Act (Dnft Net Act); the Internal Emergency
EconomiC Powers Act (IEEPA); the Internal Revenue Code; the
Intemal Security and Development Cooperation Act, 1985
(ISDCA); the International Financial Institutions Act; the Iran-
Iraq Non Proliferation Act, 1992; the Iran and Libya Sanctions
Act, 1996; the Iraq Sanctions Act, 1990; the Marine Mammal
Protection Act, 1972 (Marine Act); the Narcotics Control Trade
Act,16 the National Defense Authorization Act, 1996 (Defense
Authorization Act, 1996); the Nuclear Non-proliferation Act,
(NNPA) 1994: the Omnibus Appropriation Act, 1997 (1997
Omnibus); the Spills of War Act; the Trade Act 1974 (Trade
Act); Trading With The Enemy Act (TWEA).

cutive Orders/Presidential Determinations

During 1997-98 there have been four instances of
:il<:,-teral. imposition of sanctions by Executive Orders and
13eSldentIal Determinations. These include Executive Order
in 047 of May 21, 1997 invoking a prohibition on new
Nvestment in Burma (Myanmar); Executive Order 13067 of
o~V~mber 3, 1~97, imposing a comprehensive trade embargo
1997udan;. P.r~sldential Determination No. 98-22 of May 13,
lJn't ' prohIbItIng the sale of specific goods and technology and

1 ed St ates Bank loans to the Government of India,

""""-----------
~he Uncertified drug producing/transit countries are Afghanistan,

Urtna. Colombia, Iran, Nigeria and Syria.
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terminatix:g sales of defence articles and design and
con struction equipment and services, and shutting doWn
Export -!mport Bank (Ex-1m), Overseas Private Investment
Corporation (OPIC) and TDA; and Presidential Determinatio
No,98-XX of May 30, 1998, prohibiting the sale of specifin
goods and technology and United States Bank loans to t~C
Government of Pakistan, terminating sales of defence article e
and design and construction equipment and services, an~
shutting down Ex-lm, OPIC and TDA.

State and Local Sanctions Acts

In addition to the Federal legislation State and Local
Governments have been increasingly inclined over the last year
and a half to impose sanctions against foreign countries in
response to human rights practices, Some 12 US States ,
countries and cities have sought to establish their own
measure against other countries and have imposed restrictions
against States ranging from Myanmar to Switzerland, Thus,
following the imposition of United States investments
sanctions on Myanmar in May 199717 a dozen or so local
governments restricted the granting of public contracts to
companies that do business with Myanmar, These include the
Commonwealth of Massachusetts, the Cities of San Francisco
and Oakland, California and several other Governments which
have enacted "selective purchasing ordinances" against
domestic and foreign companies that do business with
Myanmar, Some States have been contemplating similar
procurement restrictions against companies that deal with
Indonesia,

(a) The "Massachusetts Burma Law"of 1996
The "Massachusetts Burma Law" of 199618 was

characterized by the United States District Court of the States

17 See Executive Order 13047 of May 20, 1997, In imposing the
investment ban the President is said to have exercised authority
givenby an amendment to the fiscalyear 1997 ForeignOperations
AppropriationAct,

18 See Massachusetts Act of June 25, 1996, The State of
Massachusetts admitted before the District Court of Appeal that
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, fri . g "on the federal government'shusetts as In rrrigm 1 '1l'aSsac 'aff' "In reaching its cone USIOn
P' egulate foreIgn arrs. " f fil d b.cter to r , Z' Z' d on an amicus cunae bne 1 e y

#tOV# t had inter a ta re ie
r: cour '19tile opean UnlOn,
tile gur

, . s curiae brief the European Unio~ had
In It~ a~;~~t's attention the following points: (1) the

called to t et Burma Law interferes with the normal conduct
assachuset s, '(' ') the Massachusetts Burma law has

of EU-US re1~tlOns" 11 , EU-US relations including raising
d 'gmficant ISsue III h_ate a Sl h bility of the United States to onour

\,A-, about tea 11 , 'th
qUestions . t it has entered Into III e. al comm1tmen SId (...)
internatIOn f the World Trade Organization ("WTO");ar: 111

fraxnework.0 idate the Massachusetts Burma Law nsk~ a
failure t~ Illval. ilar non-federal sanctions laws, aggravatIllg
proliferatIOnof sim d the first point it was stated that the

ese effects, A~regar ~ w "constitutes a direct interference
:s~~~u:~~~:y o~r:: E~ to cooperate and carry out for~gn

. the United States ... The Massachusetts ~urma aw~a:wl~ed at influencing the foreign policy choices ?f. t?e
Unio~sand its Member States, and at sanctionin

l
g th~ act1~~~;~

. h' h t only taking p ace III a
of ElJ companies w 1C are no d EU d Member
country but which are 'also lawful un er an
tates' laws".

As to the impugned Massachusetts Burma La~ hd.vi~g
created an issue of serious concern in EU-US RelatlOns t e
amicus curiae brief stated that the "Massachusetts Burma Law
charts a very different course. It is a secondary boycott-- ~
extraterritorial economic sanction that it targeted not at t e

the Statue "was enacted solely to sanction Myanmar,fo~human
rights violationsand to change Myanmar'sdomesticpolicy.

1'1 See the judgment of the court of November4, 1998 in Na~ional
, hi .Ff;' IcapaCIty asForeign Trade Council us Charles D. Baker, In IS 0JJ'CW

Secretary of Administration and Finance of the Co:nmonwe,alth of
Massachusetts and Phi/more Anderson III in his officwi capaCIty as a
State Purchasing Agent for the Commonwealth of Massachusetts,
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II regime-but at nationals of third countries that may dobusiness with Burma.

Finally, the European Union expressed its concern that
the failure to enjoin the Massachusetts Burma Law will lead to
the proliferation of US State and Local sanctions laws and
stated that at least six US municipalities had 6enacted
measures purporting to regulate business activities in Nigeria
Tibet or Cuba and 18 States and local governments hact
con~idered. or "were. considering similar m.easur~s restricting
business ties to SWItzerland, Egypt. Satrd] ArabIa, Pakistan
Turkey, Iran North Korea, Iraq, Morocco, Laos, Vietnam'
Indonesia or China". It emphasized that "the United States and
the European Union had expended considerable effort in
seeking to resolve their differences over U.S. extraterritorial
economic sanctions" and that "this effort has not yielded
progress on the issue of extraterritorial sanctions" imposed by
state and local governments, a shortcoming that is of
considerable concern to the U.S." It went on to recall that in
"recognition of this danger of proliferation of sanctions
measures, the EU-US agreed at the EU-US Summit on May 18,
1998 on a set off principles covering the future use of
sanctions in the context of the Transatlantic Partnership on
Political Co-operation. this included agreeing that the EU and
the US "will not seek or propose, and will resist, the passage of
new economic sanctions legislation based on foreign policy
grounds which is designed to make economic operators of the
other behave in a manner similar to that required of its own
economic operators and that such sanctions will be targeted
directly and specifically against those responsible for theproblem.2o

United States Constitution and it has been said that
of tl'lelocalmeasures are constitu.tio~al1y infirm.v' It ha~ b~en
stlcl'l d out in this regard HuH "Article VI of the Constitution
pOln~~esthat the laws and treaties of the United States are 'the
prov me Law of the Land' and prevail over, or preempt, state
Stlpr~ocal enactments. Thus any local law that purports to
and late or govern a matter e~pli.cit~ycovered by fede~a1
re~ lation is preempted, even If It IS em area otherwise
leglsnableto state regulation" .22aIlle

The Banana War

The United States had last year accused the European
Union of not complying with a ruling of the World Trade
organization (WTO)calling upon it to change its banana import
regime, which had been ruled illegal because it favoured the
produce of African, Caribbean and Pacific States (hereinafter
called the ACP States), and had discriminated against imports
of fruit marketed mainly by United States companies in Latin
America".The European Union on its part believes that it has
rectified the situation by making changes to its regime with
effectfrom January 1, 1999 but the amendments are seen as
beingderisory by the Uni:tedStates, which has argued that it is
within its rights to retaliate.

In October ·1998 the United States Administration
announced a series of steps that would lead to the imposition
of trade sanctions under Section 301 of the Trade Act of 1974
against the European Communities by March 1999 in
~etaliation for what the US claims to be an incorrect
lInplementation of the DSB23recommendations in the bananasThe validity of punitIve measures against Myanm~

adopted by state and municipal governments and ordinance III

the United States have been analyzed under various provisions
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2\ David SChmahmann & James Finch: "The Unconstitutionality of
State and Local Enactments in the United States Restricting Trade
Ties With Burma" Vanderbilt Journal of International Law Vo1.30,(1997).

2:.l Ibid.
23 r

Bhe Complainants in the dispute before the dispute Settlement
MOdy of the WTO had included Ecuador. Guatemala, Honduras,

exico and the United States of America.

20 See the Amicus Curiae Brief of August 13. 1998 filed by the
European Union in support of Plaintiff National Foreign Trade
Council in the National Foreign Trade Council us Charles D. Baker
and Philmore Anderson III. Emphasis Added.
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disp,:te. The United States of America had announ
ret aliatory 100% tariffs on 520 million dollars worth of im ced
?f EC products should it find that the EC had fail~or:s
Imple~ent . the DSB recommendations. A unilater 0
determination by the US Administration would violate thaJ.
fundamental obligations of the WTO's Dispute S~ttl e
Understanding. A unilateral decision to restrict imports

e7ent

the EC?would also violate substantive obligations suc;orn
those mco~porated in Article I. II and XI of GAIT. 1994 as
ove.rwhelmmg majorit~ of the W!O's members 24are Opposed~~
Umted States embarking on umlateral action on the issue.

. The. threat to retaliate against the EU results from a
un~lat~;al Judgm~nt" that the EU ?as not complied with a WTO
rulmg condemning EU banana Import regime and the co flih . d . . n ICt

as raise senous Issues of interpretation of WTO laws d
brought to light ambiguities in the WTOrule book. an

Fifty-Third Session of the General Assembly

. The General Assembly at its recently concluded 53rd
Session had expressed its concern at the continued
promulg~tio~ and application of laws and regulations the
extraterntonal .e~fects~f which affect the sovereignty of other
Sta~e~, t?e. le!ptImate mterests of entities or persons under
their jurisdiction and the freedom of trade and navigation. It
took note of the declarations and resolutions of different
intergovernmental forums, bodies and Governments that
expr~ssed. ~e rejection by the international community and .
public .opmIOn of the promulgation and application of such
regulations and had reiterated its called to all States to refrain
from promulgating and applying laws and measures the
extraterritorial effects of which affect the sovereignty of other
States, ~he l~gitimate interests of entities or persons, "in
conformity With their obligations under the Charter of the

24 At present 133 States are members of the World Trade
Organization.
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. d Nations and international law, which inter alia
Vflit

fi
erned the freedom of trade and navigation".25

reaf: If

...•ents and Observationscosn.laA

As the Catalog of New US Unilateral Economic
anctions for Foreign .Poli.cyPurI;J0ses 1993~96 revealed, t~e

S . d States is resortmg Increasmgly to uriilateral economic
Vflite .• id . t

t'ons against a broad range of countnes lor a WI e varie y
sanc I . h . ff asons. Apart from the increase m t e instances 0

o 'lreteral imposition of sanctions has been the wrinkle of
unla . fh" ondary boycott measures, which extended the reach 0 t e
see . doi bu si . thUnited States law to overse.es com~anies .. omg usm~ss m. e
targeted countries". the umlateral ImpOSItIOnof sanctIons IS at
the core of the problem of extraterritorial application of
national legislation.

Owing to its extraterritorial reach the imposition of
unilateral sanctions for foreign policy purposes has often
caused a new set of commercial problems with allies as it did
in the instance of both the Helms-Burton Act and the D'Amato-
Kennedy Act. The ab~ogation, annulment or revocation of
extraterritorial provisions and Acts would require a new Act.

Just as the validity or constitutionality of municipal,
local and state laws must be tested with the framework and
parameters of the Constitution of that State the vires of the
national legislation which imposes unilateral sanctions and
has extraterritorial reach must be examined in the context of
the provisions of the charter of the United Nations and other
international instruments which that State has negotiated and
ratified. The preliminary study prepared by the Secretariat had
ern~hasized this point and had sought to demonstrate that
natlOnal legislation with extraterritorial reach contravenes not

------------------------25 S"ee General AssemblyResolution 53/4 of 22 October 198 on the
Necessity of ending the economic, commercial and financial

embargoimposedby t~e United States ofAmerica against Cuba".
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one or two bu t several
international law. norms and principles of contempor

ary

Many of these inter ti al .
negotiated, concluded and bna IOn . Instruments had b
~ule based system and to rought Into force to estab1is~en
International relations. This:s pro~ote the rule of law .a
economic and trade relati ! partIcularly true to internati In
challenge to the avowe~ns :~er~ such legislation pos~naI
communi~y to establish a rule ~ ~ectIve of the internatio~~
an? predIctability in internaf aS~d system to ensure stabilit
legIslation with extrat ·t I?n trade relations. Natio Y

d . ern onal reach 1· . naI
uri errnmes, the further redevelo ,exp ICIt implicit
based system that the Pbmentand growth of the rut '
co .. mem ers of th· emmulllty IS endeavouring to 1 e International
from sapping the principle of rUl:vof~e. ~u~h legislation apart
poses a challenge nay a threat t 0thaw In Inter-state relations
International community to 'm~ e ~vowed ?bjective of the
language of international relatio . e hInternatlOnal law the

ns In t e next millennia.

v. REPORT ON THE WORK OF THE
INTERNATIONAL LAW COMMISSION

AT ITS FIFTIETH SESSION

(i) Introduction

The International Law Commission (ILC)established by
General Assembly Resolution 174 (III)of 21 September 1947 is
the principal organ to promote the progressive development
.and codification of international law. The Commission held the
first part of its fiftieth session in Geneva from May 12 to June
12, 1998 and the second part in New York from July 20 to
August 14, 1998. There were six substantive topics on the
agenda of the aforementioned Session of the Commission.
These included>
(I) State Responsibility;

(II) International Liability for Injurious Consequences
Arising Out of Acts Not Prohibited by International Law;

(III) Reservations to Treaties;

(IV) State Succession and its Impact on the Nationality of
Natural and Legal Persons;

(V) Diplomatic Protection; and
(VI) Unilateral Acts of States

s . It may be recalled that the General Assembly at its 52nd
eSSlOnhad, by operative paragraph 3 of its resolution 52/156

~f December 15, 1997, inter alia, recommended that the
.nt~rnational Law Commission continue its work on the topics
in its current programme.

ab The Commission at its fiftieth Session considered all the
OVe ti d·th men ione items and some notes and comments oneSe t .°PlCSmay be found in the latter part of this Report.

137
138



As indicated in the report on the work of its forty-ninth
session the first part of the Fiftieth session of the ILC session
was devoted to discussion of the various reports, whereas th
second part, held in New York was used for the adoption o~
draft articles with commentaries and of the report" of the
Commission.

As regards "State Responsibility", the Commission
commenced the task of second reading of the draft articles on
the basis of the comments of member States on the draft
articles as adopted by the Commission on first reading and the
first report of the Special Rapporteur, Mr. James Crawford The
first report of the Special Rapporteur dealt with general issues
relating to the draft articles as adopted on first reading, the
distinction between "crimes" and "delictual responsibility, and
articles 1 to 15 of Part One of the draft articles. The
Commission established a Working Group to assist the Special
Rapporteur in the consideration of various issues during the
second reading of the draft articles. The Commission decided
to refer draft articles 1 to 15 to the Drafting Committee. The
Commission took note of the report of the Drafting Committee
on draft articles 1, 3, 4, 5, 6, 7, 8, bis. 9, 10, 15, 15 bis and A.
The Commission also took note of the deletion of t: le text of 6
draft articles viz. 2, 6 and 11 to 14. For details of the draft
articles as adopted by the Drafting Committee of ~1~ ILC see
Part I of the present report.

The Commission has invited the views of the General
Assembly on whether with respect to Part One of the draft
articles, the conduct of an organ of a State is attributable t~
that State under draft article 5, irrespective of the jure qesiiotv>
or jure imperii nature of the conduct? As regards Part Two of
the draft articles the Commission has sought guidelines as to

, 0 n
the appropriate balance to be struck between the elaboratlO
of general principles concerning reparation and the more
detailed provisions relating to compensation?

As regards "International Liability for InjurioUS
Consequences Arising out of Acts not Prohibited by
International Law", the Commission after consideration of the
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D P S Rao adopted
art of the Special Rap~orteur tocl~~ ~n' Prev'ention of

first R~Preading a set of 17 draf~:a:dOUs Activities. -r:he
oIl firsoundary Damage froI? he draft articles togeth~r Wlth
1'ra!1S~sion decided to transmIt t d ted on first readlllg, to
co!11rnlS entaries thereon, as a op tOons The details. ofornm d observa 1 .
tbe C rnents for comments an fi t reading by the ILC are set
Govern t articles as adopted on irs
We ?raf rt II of the present report.
out In Pa d t the General Assembly

The Commission h~,Sreferr~ion~ Liability for l~jurious
o sues related to the lnter~a Acts not ProhibIted by

two IS ces Arising out 0 C) for the purpose
conseq~enal Law" The issues referred are 10 what kind of

rnatlOn . 0 d t of preventlOn,
~t~eveloping and appldYlllgt~~a~l: to activities which actuallY

fo should be ma e app 0 0 e whether the duty 0
reglrneharm and (ii)in a preventlOn reglbmll°gationof conduct or
cause t ted as an 0 d
revention should be rea t with suitable consequences un er

failure to comply and beo~~ty or civil liability or both whefre~~e
the law of State responsl 1 e both accountable or e
state of origin and the operatortOarnis in the affirmative, what

to the ques 10
same? If the oanswer riate or applicable?
type of sanctlOns are approp

• 0 s based on the fact that ~he
The first of these ISSues 1 to ities which have a nsk

odd t parate ac IVICommission inten e 0 se th which actually cause
o if t harm from ose I 0 theof causing slgm ican of developing and a?p ymg

such a harm for the purpose f activities. It IS generally
duty of prevention to the latter type o. 0 an obligation of

d t f preventlOn IS 0 funderstood that the u Y 0 tiance with duties 0
It and non-comp 1 .conduct and not of resu d actually occurnng

b of any amage
0 •prevention in the a senc~ 10 bility The CommlsslOn

foe to any ra 1 1 0 •Wouldnot in itsel gIVens irne on preventlOn,
having decided to recoommen~ ~it re1~ has to address the
separating it from a regIme of Iiab '!, hould be treated as
qUestion whether the duty of ~reventlOn s ly be visited with
an. Obligation of conduct or fatlU;e:oo~C;;~e responsibility or
SUItableconsequences under the a
civilliability or both
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With respect to the topic of "Reservations of Treaties"
the Commission conside~ed the third rep?rt of the SpeCial
Rapport~ur, Profe~sor Alam Pellet, concernmg the definition of
reservations (and mterpretative declarations). The Commissio
adopted seven draft guidelines on definition of reservation n
subject of reservations, instances in which reservations may bS

'

formulated, reservations having territorial scope, reservation e
formulated when notifying territorial application, reservationS
formulated jointly and on the relationship between definitionS
and admissibility of reservations,. For details of the draf~
guidelines as adopted on first regarding by the ILC see Part III
of the present report.

The Commission has invited comments and
observations from Governments on whether unilateral
statements by which a State purports to increase its
commitments or its rights in the context of a treaty, beyond
those stipulated by the treaty itself, ought or ought not to be
considered to be reservations. The Commission would
appreciate receiving any information or materials relating to
State practice on such unilateral statements.

As regards the topic of "Nationality in Relation to the
Succession of States" the Commission considered the fourth
report of the Special Rapporteur. Mr. Vaclav Mikulka, and
established a Working Group to consider the question of the
possible orientation to be given to the second part of the topic
dealing with the nationality of legal persons. The Commission
has once again emphasized the desirability of receiving
comments and observations on the practical problems raised
by the succession of States affecting the nationality of legal
persons to assist the Commission in its future work. It has
reiterated its request to Governments for written comments·
and observations on the draft articles on Nationality of natural
persons in relation to the succession of States adopted on first
reading in 1997, so as to enable it to begin the second reading
of the draft articles at its next session.

The Commission has recommended that the Gener~
Assembly invite States having undergone a succession 0
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. at" f 1 al persons was
to indicate, how the nation ity 0 eg to the legal

states, h t kind of treatment was granted
d

terrnined;. walt of the succession of states became
e whlch, as a resu
rsons ,pe . legal persons.

"foreIgn, f.. .d d the preliminary report 0
The CommlsslOn consi ere on "Diplomatic

. orteur Mr. M. Bennouna, . .
tb specIal Ral?P , ith the nature of dIplomatIc

e . " whIch dealt Wl . h t . It
protect~on d the nature of the rules govem~ng t e Opl~.
rotec~lOnan . Grou to consider possible concl~slOns

~stabhsh.ed a Working n n~ basis of the discuSSlOn.as to the
which mIght be dra~n 0 d also to provide directions in respect
approach to ~he t~Plcl~ covered by the report of the Special
of issues whIch s ou nex~ Session of the Commission.. T~e
RapP?rteur for the ested that the Special Rapporteu~, in I~S
Working Group sugg t ate on the issue raised mt hould concen r .
second repor ,; s. f D· lomatic Protection" of the outline
Cha ter One BasIS or IP. "

P d by the last year's Working Group.propose
.. has sought comments and

The CommlsslOn . b th. on the concluSlOns drawn Y e
observations by Governments .. would also request
Working Group. The ComIDlsslOn.. with the most

.d the CommlsslOn
Governments .to provi e .. b domestic courts
significant national legislation, decIsI~ns Y .
and State practice relevant to diplomatlc protectlOn.

As regards the topic "Unilateral Acts of Statess" t~ale
. 1·· report of the peciCommission exammed the pre Immary. f the. C d At the mstance 0Rapporteur Mr. Rodnguez e eno. . e Working

Special Rapporteur the Commission reconstlt~ted th. The
Group that it had established at the Forty-mnth SesslO~. the
di d . 1 the scope of the tOPIC,scussion concentrate main y on h t the
definition and elements of unilateral acts, the approac 0
topic and the final form of the Commission's work the~e~:.
There was general endorsement for limiting the scope 0 ef
topic to unilateral acts of States issued for the purpose. 0

prodUCing international legal effects and for elaboratmg
Possible draft articles with commentaries on the matter ..The

. . ial R teur Mr. RodnguezoIllmlSsIOnrequested the Speci appor, . d aft
deno, when preparing his second report, to submIt r
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articles ~n the definition of unilateral acts and the scope of th
draft articles and to proceed further with the examination e
th t .•. ,l.,. • • ofe ?l?IC,locuss~n.g on aspects concernmg the elaboratio-j an
conditions of validity of the unilateral acts of States. d

The Commission has invited views and comments
whether the scope of the topic should be limited on
d 1 . " toec arations, as proposed by the Special Rapporteur in his first
report, or whether the scope of the topic should be broad
than declarations and should encompass other unilate ~
~x~ressions of the will of the State. Comments have also be:n
invited on whether the scope of the topic should be limited t
unilateral acts of States directed at or addressed to other
States, or whether it should also extend to unilateral acts of
States issued to other subjects of international law.

Thirty-eighth Session: Discussion

Introducing the brief of documents prepared by the
Secretariat the Deputy Secretary-General Mr. Mohammad Reza
Dabiri stated that there was as many as six substantive topics
on the agenda of the 50th Session of the Commission. These
included (I) State Responsibility; (ii) International Liability for
Injurious Consequences arising out of Acts not Prohibited by
International Law; ; (iii) Reservations to Treaties; (iv) State
Succession and its Impact on the Nationality of Natural and
Legal Persons; (v) Diplomatic Protection; and (vi) Unilateral
Acts of States. He said that the Commission at its 50th Session
had considered all these items and notes and comments on
these subjects were set out in the brief of documents prepared
by the Secretariat. He pointed out that the first part of the 50th

session of the Commission had been devoted to discussion of
the reports of the Special Rapporteurs whereas the second part
had been used for the adoption of draft articles with
commentaries and of the report of the Commission.

Referring to the item "State Responsibility", the Dep~ty
Secretary General pointed out that the CommisS1011
commenced the task of second reading of the draft articles 011
the basis of the comments of member States on the draft
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dopted by the Commission on first reading and the
,.rticles aS

t ~f the Special Rapporteur, Mr. James Cr~wford. The
J:•.st repor h ork of the Commission were set out III Part I of
IV ns of t e w
detal . f of documents.
We bfle . .

he i of the International Liability for InJUrIOUS
On t e Issue hibi d bArising out of Acts not Pro 1 ite y

conseq~encalesL the Commission had adopted on first
atlOn aw, . f

Itlte
d
r.ng a set of 17 draft articles on Prevention .0

1rea In d Damage from Hazardous Activities. The detai s
sboun ary . h ILCTraIl e draft articles as adopted on first readmg by t ~ . were

of th . P t II of the Secretariat brief. The CommISSI?n .had
set o~t III arlated to the International Liability for InJUrIOUS
""'0 ISsues re P hibit d b"... Arising out of Acts not ro ioite yconsequences
International Law, to the General Assembly.

With respect to the topic "Reservations to Treaties", Mr.

b.' alled that the Commission had adopted seven draftOa In rec ..'
'delines on definition of reservatlOns, object of reservatlOns,

:-~tances in which reservations may ?e formulated,
reservations having territorial scope, reservat~ons formulated

en notifying territorial application, reservatlOns .f~rmulated
Jointly and on the relationshi~ between defim~lO~s and
admissibility of reservations. DetaIls of the draft ~U1delIllesas
adopted on first reading by the ILC were set out III Part III of
the brief, he stated.

As regards the topic "Nationality in Relation to
ccession of States" he -stated that the Commission had

considered the question of the possible orientation t~ be ~iven
to the second part of the topic dealing with the natlOnah~~ of
legal persons. It had emphasized the desirability of receI~Illg
comments and observations on the practical problems raiaed
by the succession of States affecting the nationality of legal
Persons to assist the Commission on its future work and had
eiterated its request to Governments for written comments

d observations on the draft articles on Nationality of natural
rsons in relation to the succession of States so as to enable
to begin the second reading of the draft articles at its next
ssion.
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!he other two subjects, viz. Diplomatic Protection and
the Umlateral Acts of States, on the agenda of the Commissio
were at a preliminary stage of their consideration. Finally, thn
Dep~ty Secretary General said that the Commission at its 50t~
SessIOn had identified "The Law of Environment" as one of th
topi~s .. which the Commission could consider in future. A
feaSIbIlIty study prepared by Ambassador Chusei YCUUad
together ~th the preliminary list of issues to be studied COUI~
be found m Part VIII of the Secretariat brief.

The Representative of the International Law Commission
(Ambassador Chusei Yamada) in his statement conveyed the
greetings of the Chairman of the ILC Ambassador Baena
Soares and offered a broad overview of the current Work
programme of the Commission. The ILC presently had seven
substantive items on its agenda. As regards the topic of the
"State Responsibility", he informed that the Commission had
began the second reading of the draft articles last year. The
notion "crime of State" as provided in article 19 in Part I of the
Draft Articles, he said, was a contentious issue and there
existed a wide measure of Support for the idea that the
criminal liability of states should not be dealt within the
regime of state responsbility, and thus for the deletion of
Article 19 from the draft. Yet, he clarified that this does not
mean the existence of the "crime of state" in internatioinallaw
is to be denied. The Commissioin intends to complete its
second reading by end of the year 2001.

f "liability" from the perspective ofch the issue 0
nfOa_pro onrnentallaw.

pVlf . "
e h ILC k on "Reservations to Treaties ,egards t e wor 1 ti

As r C· ion was primarily formu a mgid that the ommissr . did t
be sa: n the subject based on State practice ~d It I no
guide1

mes
~1ter the reservation regime established by ~he

:•.•tend to . Treaties. The work of the CommISSIOn
P' ConventIOns on . " d "U ilateralVienna tics "Diplomatic Protection an mthe two new op . .
op f St tes" were yet in a preliminary stage.Acts 0 a

di f a set of 27 draft articles onThe first rea mg 0 S· f
. . f Natural Persons in relation to the uccession 0

"NatlOnality 0 1 d· 1997 and the ILC was currentlyte" was comp ete In
Sta iti g comments from States.awat In

1· th Draft convention on Jurisdictional,Recal mg e h ILC .
.ties of States and their Property adopted by t e .m

Immum d Y da stated that the ILC would at ItS1991 Ambassa or ama h G al
fI rth~oming session, pursuant to a deCision. by t e ene.r
o blv o iting the Commission to consider outstandmgAssem y mVI I . .
issues and present preliminary comments on this tOPIC, engage
in the study of this matter.

Drawing attention to proposals before the ILC on a long-
. tal I w he stated that theterm programme for environmen a, ..

Commission welcomes any input from the AA~~C m thrs
regard. Expressing satisfaction at the traditional close
cooperation between ILC and AALCC, he ~egretted that the
Participation of Asian and African-States m the p:ocess of
Codification and progressive development of interna.tIOnal law
had been less than that by the Western States. In this co?text,
he said that the ILC welcomes more active representation of
Asian and African States through AALCC.

ReCalling the Asian-African. contri.bution . to the
progressive development and codification of international law
the Delegate of the Arab Republic of Egypt urged Mem~er States
of the AALCC to bear in mind Ambassador Yamada s call for

With respect to the topic "International Liability for
Injurious Consequences Arising Out of Acts Not Prohibited by
International Law", he recalled that the earlier decision of the
Commission to separate the question of "Prevention of
Transboundary Damage Arising from Hazardous Activities".
Last year, the ILC had completed the first reading of 17 draft
Articles. Though some countries particularly from the
developing world considered that the core issue is that of
"liability" rather than "Prevention", Ambassador Yamada was of
the view that it would be difficult to expect any early solution
on the issue. In his opinion, it would be more conducive to

146145



wider participation m the affairs of the international legal.
community.

Speaking on substantive topics on the agenda of th
ILC, he said that the fiftieth session witnessed th e
commencement of the second reading of the topic of St e
R ibili C . ateespon si ihty. ommending the good work done by Special.
Rapporteur Professor !ames Crawford, he added that the
subject matter. was linked to that of state Liability. He
exp.re~sed the VIew that before a convention or draft text on the
tOpICIS concluded, AALCC Member States must strive to stud
the elements of liability and settlement of disputes covere~
under the topic.

The ILC had completed a first reading of the topic of
Internat~onal Liability for Injurious acts not Prohibited by
International Law. The Topic had been divided into two sub-
topics namely prevention of trnasboundary damage caused by
hazardous substances and liability. He stated that the main
issue in the former related to the study of the principles of
precaution, polluter pays, equity and justice; and as regards
the latter, that is liability, entailed compensation.

As regards the topic of Reservation to Treaties, he said
that the 37th session of the AALCC held in New Delhi had
exhaustively dealt with the topic. Articles 19-23 of the Vienna
Convention on the Law of Treaties, which covered reservation,
he felt, was a time-tested and flexible regime. The final text,
which may be adopted on the topic, should reflect the
AALCCviews, as was also desired by Prof. Alain Pellet, the
Rapporteur on the topic.

On the topics of Diplomatic Protection and Nationality of
Persons arising out of succession of states, he felt that they.
were recently placed on the agenda of the ILC and henc.e
AALCC Member States must actively participate and send theIr
replies on the topic to the ILC.

Furthermore he commended the work of Rapporteur
Rodriguez Cedeno on the topic of Unilateral Acts of States. Be
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d the view that the topic was complex and reliance
el'press~ placed on the limited state practice and customary
119d tOvai~able, by the Rapporteur. Thorough disc~ssions. o~ all
19ws a . he felt were necessary for evolvmg a dlstmct

e topICS, '"'es .tiJ. _African VIew.
AS19fl

The Delegate of the Islamic Republic of. Iran, than~ed

d Yamada Member of the ILC for hIS preserrtatton
bassa or, ... H al

Af!1 k of the Commission at ItS fiftieth Sess1On. e so
the wor . • .

011 essed his appreciation t? t~e AALCC Se.cretarlat l?r .1tS
e1Cpr. d umentation on this Item. Expressmg appreClat10n

CISe oc f Al .
cOil al able work of the Special Rapporteur Pro essor am
t. r the v u .. I· t
10 the formulation of a set of GUldelmes re atmg 0

Pellet ontOn to treaties" he said that this Guide would be of
"reserva 10' . h V·ctical value in filling up any gap left in t e ienria
great pra . ·1· f th. on treaties Highlighting the practical u tility 0 e
reglIne . . 1· balVienna regime on treaties, he said the de icate . an.ce

the customary rules of integrity and universalitybetween . . I .
should be preserved. On the item relatmg .to DIP omatic
Protection, the delegate complimented the Specl~ Rapport~ur
for the preparation of the preliminary report. HIS del~gat1On
hared the view that the discussion of the PCIJ m the

Mavrromatis Palestine ·Concessions Case embodies the
customary origin of diplomatic protection. This concept, i? his
view, had practical significance for international relat1O?s-
more particularly - in terms of investment and protection
agreements. On the topic of "Unilateral Acts of States", the
delegate said that in light of the divergent forms of acts. of
states and the absence of any coherent doctrine encompassmg
all types of unilateral acts, the ILC's work on developing rules
or guidelines on this topic would add clarity to aspects of state
actions and help ensure stability in international relations.

. The Delegate of India commended the work o~ the IL~ at
Its 50th Session, and said that it was a productive session
Wherein all the seven topics on the agenda of the ILC were
COnSidered.

On the topic of "Diplomatic Protection", she stated that
t had evinced considerable interest, wherein the focus was
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now on ~ndividual rights as opposed to the right of the state of
natioriality. On the topic of Unilateral Acts of States, the
delegate felt that they have legal effect, and so far as th
create obligations for the state performing the a?
Furthermore, she added that the unilateral acts do n t.
:eprese~t the . so,":rce of international law, but on~t
international obligations. Speaking on the scope of the act, shY
felt that the Commission had narrowed the scope. Whil:
su pporting the approach recommended by the Special
Rapporteur Mohammed Benriouria, that acts of organization
not giving right to any legal obligations could be excluded sh:
added that acts of state are regulated by the law of treaties Or

laws of state responsibility, should also be excluded.

As regards 'State Responsibility' the delegate applauded
the commencement of the second reading of the draft articles
on the subject. This reading, she felt, should be based on
universal consensus amongst states. The delegate supported
the basic point that state responsibility would give certain
rights to the injured state, but called for a differentiation
between legal injury and material damage. As regards the
notion of an injured state the delegate felt that a clarification
needs to be made with respect to erga omnes obligations and
jus cogens, whereby there existed a graduated response to
designating an injured state, having the right to respond to
crime by means of counter measures. In such a situation, the
delegate felt that countries could abuse this right to take
counter measures, in the name of protecting a community
interest.

As regards, the subject of 'Reservations to Treaties', the
delegate recalled the special meeting on the subject, held
under the auspices of the AALCC. She supported the approach
of the Commission that the preparation the guide, should no.t
in any way disturb the Vienna regime on reservation to
treaties. While commending the work of the special Rapporteur
on the subject, she called for intensifying efforts towards more
substantive result. On the topic of nationality of legal perso~s
in matters of state succession, the delegate felt that the tOpiC
should be taken up cautiously.
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(ll)
Decision on "the Work of the International Law
commission"

(Adopted on 23.4.99)

The Asian-African' Legal Consultative Committee at its
. ty eighth Sessionfb1r -

Having taken note with appreciation of the R~p~rt of t?e

t . t on the work of International Law Commission at ItS
Secre ana . D t N. h Session as set out In ocumen o.
Fiftlet
AALCC/XXXVII/ACCRA/99 /S.I.

Having heard the statement of the Deputy Secretary

General;

Expresses its appreciation on the comprehensive
statement made by the Representative of the ILC on the work
of the Commission;

1. Affirms the significance of the contribution of the ILC to t?e
progressive development of international law and Its
codification; .

2. Commends the International Law Commission on the
progress of work on the items on its agenda;

3. Requests the Secretary General to bring to the attention of
the International Law Commission at its 51 st session the
views expressed on the different items on its agenda during
the Thirty-eighth Session of the AALCC; and

4. Decides to inscribe on the agenda of its Thirty-ninth
Session an item entitled "The Report on the Work of the
International Law Commission at its Fifty-first Session"
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II

(Ii) secretariat Study: Report of the International
LawCommissi~n on the Workof its Fiftieth
Session

Long-term Programme of Workof the Commission

It will be recalled that a Planing Group established by
h commission for the Forty-ninth Session I had considered

~: Work Programme of the ~ommission for ~he present
uinquennium had taken the VIew that substantial progress

qhould be made on those topics on which substantive work
~ad already been undertaken and that it would be desirable to
complete the first or the second reading, as the case may be, of
those topics within the present quinquennium. It had invited
the Working Groups on the respective topics to consider the
matter and to make recommendations.

The Planning Group had established a Working Group
on the Long Term Programme of Work? to consider the topics
which may be taken up by the Commission beyond the present
quinquennium. The Working Group while emphasizing the role
of the General Assembly in the selection of topics
recommended that the selection of topics particularly within
the Commission should be guided by the following criteria:-

I The Planning Group was composed of Mr. J. Baeba Soares
(Chairman), Mr. M. Bennouna, Mr. J. Crawford, Mr. L. Ferrari
~ravo, Mr. R. Goco, Mr. Q. He, Mr. L. Illueca, Mr. J. Kataka, Mr.!.
TUk~shuk, Mr. V. Mikulka, Mr. D. Opertti-Badan, Mr. G. Pambou-
TC~IVounda, Mr. A. Pellet, Mr. B. Sepulveda, Mr. B. Simma, Mr. D.

hlam and Mr. Z. Galicki (ex-officeio member).
2 Th

e Working Group on the long-term programme of work
established at the Forty-ninth Session of the Commission was
~mposed of Mr. !.V.Lakashuk (Chairman); Mr. J. Baena Soares;
Gr. Ian Brownlie; Mr. C. Dugard; Mr. L. Ferrari Bravo; Mr. R.

ceo. M Q. hi HY , r. lZ 1 e; Mr. A. Pellet; Mr. B. Simma; Mr. Chusei
amada and Mr. Z. Galiki (ex officio member).
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(a] that the topic should reflect the requirements of States i
respect of the progressive development and codification 11
international law; Of

(b) that the topic is sufficiently advanced in stages in terms
State practice to permit progressive development anof

codification; d

(c) that the topic is concrete and feasible for progressive
development and codification.

It had also proposed that the Commission should not
restrict itself to traditional topics but could also consider those
that reflect new developments in international law and
pressing concerns of the international community as a whole.
While a process for the selection of topics within the
Commission was outlined the selection of topics, on the basis
of the above mentioned criteria, would be made at the fiftieth
session of the Commission and the selected topics will be
presented to the fifty third session of the General Assembly,
in 1998, together with an indication of how the Commission
intends to proceed with the study of each topic.

The Commission at its Fiftieth Session has identified
"The Law of Environment" as one of the topics which the
Commission could consider in the future.

All the items currently on the agenda of the Commission
are of immense interest to the Asian African Legal Consultative
Committee. The Committee had organized, within the
administrative arrangements of its 37th session, a Special
Meeting on the Reservations to Treaties. A report on the
special meeting convened in New Delhi in April 1998 to
consider the Preliminary Conclusions on 'Reservations to.
Normative Multilateral Treaties', Including Human Rig~ts
Treaties adopted by the International Law Commission at [ts
forty ninth session was thereafter submitted to the
Commission at its recently concluded fiftieth session.
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. t that the Commission
L f Envlronmen d'f'he item aw 0 . development an

1 f progressIVe .
es to take up ~r t to the Committee. The ltem

pro1?osation is also of great m.teres course of the meeting of the
COdlfiC ed to be considered in the b ened at the United
is P~~;visers of Memb~r States ~~rke ~::ng the fifty third
v:g. ns headquarters m Ne~ The item is also likely to be

aHO f the General Assem y. ed within theion 0 . ti to- be conven
sess d at a speclal mee ing th 38th Session nf the
debate. ements of e . 1
dtTlinistratlve ardran

l
~ t be held in Accra, Ghana, in ear y

a .ttee sche u e 0
cotTltTll
1999.

State Responsibility
• e General Assembly at its fifty-

It will be recalled that t~ 51/163 drawn the attentlOn
. h d bits ResolutlOn . alflfst sesslOn a y . rtance for the InternatlOn

O
f the Governments to ~he lm~o. s on the draft articles on

.' f havmg therr view h
r •.•.w Comm1sSlOn, 0 f st reading by t e
lJC" ibilit dopted on irState Respons1 11 Y a. . and urged them to. it f rty-elght seSSlOn, 1CommisslOn at 1 so. t and observations by

. iti their commen s
present in wn mg ted by the Commission.
January 1998, as reques

'. . th session decided to
The Commission at 1tS FortY

W
-n1nkig Group on State

. . G The or n . .
estabhsh a Wor:ung ~oup. d that the CommlsslOn
Responsibility, inter aha, propose . d the Commission

. . R t ur for the tOP1Can .appomt a Speclal. appor e Richard Crawford, Spec1al
accordingly appomted Mr. James
Rapporteur for the topic.

. th General Assembly
At its fifty-second se~slOn e mission continue

recommended that the InternatlOnal Law Com .ncluding
. . . it urrent programme, 1Its work on the tOP1CS m 1 s c . . n

. fifti th ssion the CommlsslOState Responsibility. At 1tS 1he se . d from
had before it the comments and obs~~ations rece1~:d b the
GOvernments on the draft articles prov1slOnally adop. . Ywas
C . 1 b f the CommlsslOn

ommission on first read1ng.3 A so e ore

-----------------------
A/CN4/488 and Add. 1 and 2.
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I
,I
I,
I' the first report of the .Crawford.s The re t .S?eclal Rapporteur Mpar was divid d . ,r. J~l"h

general issues relati e mto two parts and d al ~'~es
between "crimes" ";,~g,,to the ~raft articles, the di:ti t With
with draft articles 1 to ~~hCtUal responsibility. It alsonctIon
adopted on first reading of Part One of the draft art' 1dealt. ICes as

. Presenting his Report the .
~ve .general issues relating to t~pe~a1 Rapporteur identif
istmction between p . e raft articles viz C led

responsibility; (ii) the n::" and secondary rules ~f 1) the
mclusion of the detail d pe. ~f the draft articles' C .. )state
dispute settlement. (i~) ;,;;ovlslOnson counter mea~u:~' the
articles and other' 1 e ~elationship between th s andru es of mter ti e draft
eventual form of th d af . na ional law' and ( )e r t articles, ,v the

In presenting these .
~~~aIledthat the distinction b~~~::~ .: Special Rapporteur
C es of state responsibility had f e pnmary and secondly
cc : 0n:mIssIOn's work since 1963 H ormed t~e basis of the
It IS one thing to defi . e recalled m this regard th t
bli . me a rule d h ao ~gatlon it imposes d an t e content of th

obligation has bee~ ~iO:~~her to determine whether tha~
consequence of the violatio 0 ~d what should be the
matter comes within th ~. n y the second aspect of the
p,:r~ose of the secondare ~l ere of responsibility proper". The
~Ithl!~ which the prima! rul: was to lay down the framework
situations of breach y s would have effect in so far as
coh .. were concerned Alth .erent distinction it . ough It was ad 1 was neverthele .raw. He accordingly su ss sometimes difficult to
should be to lay down th ggested that the Commission's aim

P
. e general frame k wi .

nmary substantive rule f i wor within which the
the context of State resp~n~i~~;~rnational law would operate in

As to the scope of the dr .Rapporteur suggested three aft articles the special
required elaboration Th m~tters that in his OpInIOn. ese were (1) reparation, particularly rhe

4 A/CN4/490 and Add. 1 - 6.
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y(Ile
nt

of interest; (ii) erga omnes obligations, which were
P" se

ntly
dealt with in draft article 40, paragraph 3; and (iii)

P;:ponsibility arising from joint acti?n of States or what is
r own in some legal systems as Jomt and several hablhty.
l<l'tll

oUgh
some draft articles dealt with the issue they did so

Ai (Ile
what

haphazardly. During the debate on the issue of this
s~ope of the draft articles it was Suggested that "State
~esponsibi!ity Under. International Law" would perhaps be
(Ilorejundlcally precise and emphaSIze the mternatlO

nal
law

element of his responsibility.

With regard to the inclusion of detailed provisions on
counter measures and dispute settlement the Special
Rapprochement, Mr. James Crawford, noted down that some
governments had expressed concerrts regarding the inclusion
of the detailed provisions on counter measures in part Two and
on dispute settlement in Part Three of the draft articles and
that the commission would consider these issues at a later

stage.
Apropos, the relationship between the draft articles and

other rules of inter:national law he noted that some
Governments believed that the draft articles didn't fully reflect
their residual character and had therefore suggested that draft
article 37 on lex specialis be made into a general principle. The
proposal seemed valid, except possibly as to issues of
responsibility arising out of obligations of a jus cog

ens

~~aracter. The Rapporteur "ad accordingly proposed that the
mmission dISCUSSthe draft articles on the assumption that

where other rules of international law, such as specific treat;
~gImes, provided their 0= framework for responsibility, that

amework would ordinarily prevail.

S . As regards the eventual form of the draft articles the
gpeclal Repporteur observed that the Commission had not
cenerally decided this issue until it had completed
onslderat" f 0to . Ion 0 matter. n the other hand in certain other
PICS such R ti T' .re as eserva Ions to reatles and SuccessIOn in
spect to t" alit h d .'<lrar . na Ion 1y t e eClSlOnhad been made earlier The

t articles on state responsihility had been drafted as a
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neutral set of articles that were not designed either as a
convention or a declaration. Recognizing that the disPUte
settlement issues relating to counter measures in Part two
could be considered independently of the question of the form.
of the draft article, he felt, would need to take a position on
this question when considering the dispute settlement
provisions in Part Three which could be included in a
Convention but not a Declaration.

In the First Part of the Report which addressed the iSsue
of the distinction between "crimes" and "delictual"
responsibility.s the Special Repporteur indicated that draft
article 19 (1) indicated the irrelevance of the subject matter of
the obligation in determining the existence of a breach of a
wrongful act. While this proposition was already clear from
draft article 1, draft article 19 (4) defined an international
delict as anything that was not a 'crime'. Draft Article 19 (2)
defined an international crime as an internationally wrongful
act which resulted from by a State of an international
obligation so essential for the protection of the fundamental
interests of the international community that its breach was
recognized as a crime by the community as a whole. Paragraph
2 of draft article 19 was thus problematic.

Draft Article 19' (3) in the opinion of the Special
Rapporteur was defective for seven reasons which included (I)
it failed to define crimes; (ii)its obscurity made it impossible to
know what, if anything was a crime; (iii)because it was merely
indicative; (iv)it was not exclusive; (v)it subjected the notion of
crimes to numerous qualifications; (vi) it provided a series of
examples which, because of those qualifications, were not
examples at all; and (vii) it contradicted paragraph 2 by
introducing a new criterion of the seriousness of the breach.

The Special Rapporteur's examination of the treatm~nt
of State crimes in the draft articles as adopted on first readmg. s:also included the comments of governments on state C[lme ,

5 See A/CN4/Add.1-3.
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e]{isting international law on the criminal responsibility of
tlle

tes
; and the relations betwe~n the international criminal

SUi onsibility of states and certam cognate concepts. He drew
reSPntion to five possible approaches for dealing with
~tternational crimes of states. The approaches to international
iI1~~eof States proposed by the Special Rapportetlr includedctj the approach embodied in the present draft articles; (b) the
(a lacement by the concept of "exceptionally serious wrongful
re~s"; (c) a full-scale regime of State criminal responsibility to
~~ elaborated in the draft articles; (d) the rejection of the
concept of State criminal responsibility; and (e) the exclusion
of the notion of criminal responsibility of States from the draft
articles, without prejudice to the general scope of the draft
articles and the possible further elaboration of the concept of
state crimes" in another text. The approach of separating the

question of the criminal responsibility of states from the
questions relating to the general law of obligations addressed
in draft articles, while recognizing the possible existence of
crimes and the corresponding need to elaborate appropriate
procedures for the international community to follow in
responding thereto would, the Special Rapporteur said, be
consistent with all legal systems which treated criminal
responsibility separately'. It would also facilitate the elaboration
of the special procedure required by international standards of
due process.

The Commission at its fiftieth session established a
Working Group to assist the special Rapporteur in the
consideration of various issues during the Second Reading of
the draft articles.

As mentioned earlier the International Law Commission
adopted a set of 10 articles relating to Chapter One entitled
?eneral .Principles and Chapter Two on Acts of State under
nternatlOnal Law. The following section sets out brief notes
and comments on the draft articles adopted at the fiftieth
SeSsion.

t Part One of the draft articles as adopted, on first reading
ogether with commentaries thereto, in 1980 is in principle
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..•.i':'id~d into five chapters. Chapter 1 entitled Gener
Principles comprised 4 articles devoted to the definition of a OJ
fundamental principle of the draft articles "origin of StSet
responsibility" be replaced by "basis of responsibility" se ate
th t . . nSe

e erm ongm was somewhat unusual and had a broad
connotation than merely an inquiry into the issues er
responsibility. of

Of the four draft articles adopted on first reading .
1980 the Special Repporteur was of the opinion that t~n
provisions of draft Article 2, entitle~ "possibil.ity that eve~
state maybe held to have committed an mternationally
wrongful act", were a complete truism which had never been
denied. Its denial would amount to a denial of the principle of
equality of states and, indeed, of the whole system of
international law. Besides its provisions dealt not with the
topic of international responsibility but rather with the
possibility of such responsibility. Accordingly, draft article 2 on
the Possibility that every State may be held to have committed
an internationally wrongful act has been deleted.

Draft article 1 on "Responsibility of a State for its
internationally wrongful acts "stipulates that every
internationally wrongful act of a State entails the international
responsibility of that State. The provision is intended to cover
all internationally wrongful conduct constituting a breach of an
international obligation, whether arising from an act of
commission or omission. There was no general requirement of
fault or damage for a state to incur responsibility for an
internationally wrongful act. This provision is intended to cover
all internationally wrongful conduct constituting a breach of an
international obligation whether arising from act of
commission or omission or failure to act.

Draft 3 entitled "Elements of an internationally wrongful
act of State" provides that there is an internationally wrongful
act of a State when conduct consisting of an action or
omission: (a) is attributable to the State under international
law; and (b) constitutes a breach of an international obligation
of the State.
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.. f an act of a. h "CharactenzatlOn 0 .
Draft art1c~e 4 o~ t e f 1 is governed by internatlOnal
5 internatlOnally wr~ng ~ . not affected by the

state a d such charactenzatlOn llSwf 1by internal law. The
an h e act as a ulaw terization of t e sam lawful is an autonomous

cPara~terization of an ,:-ct as u: not contingent on
cl1ar~ of internatlOnal la d unaffected by the

nct10n. f onal law an . 1fU cterizatlOn by ria 1 t lawful under natlOnal aw.
cl1ar~cterization of the same a~h;Sinternal law is irrelevant to
cl1~ however, doe~ not mean duct as unlawful. The
'fll1S, . t on of concharactenza 1 I wful is an autonomouswe . f an act as un a .
l1aracterizatlOn 0 . al law not contmgent on

C f on of internatI?n d unaffected by the
{\lnc 1 . b natlOnal law an . all
haracterizatlOn y t lawful under nation aw.

~haracterization of the same ac as .
. teur has proposed that consideratlOn

The Spec1al Rappor f th draft articles such that
. h ing the order 0 e

be glVen.to c ang
ld recede draft article 1.

draft artIcle 3 wou P
e of the draft articles on the ~ct

Chapter Two of Pa:t On Law as adopted on first readmg
of State ,,:nder Intern:tlO.~~l the subjective element of. the
in 1980 1S concerne .Wl d the provisions of draft artIcl~s
internationally wrongful act, an . f on of the conditions in
5 to 15 are addressed to the determma 1 .d red as an "Act of

d t ust be corisi e
which particul~ con u.c m w The Special Rapporteur
State" under mternatlOnal oiath~ draft articles defined the
observed that c~apter two tt ·butable to a state und~r
conditions in wh1ch conduct was a. ~1 of the draft article rn
.. d that the prov1s10ns .international law an . h t xt of draft artIcle 3. .d d 1n t e con ethis Part must be corisi ere diti for stepfalcon 1 ions
which set forth the two essen f mission which is

. .. . (.) an act 0 com .responsibility V1Z. 1 .. b h of an internatlOnal
attributable to a State; and (11)a re~cth draft articles dealt
obligation of that State. Chap~~r Two 0 h~ art of the draft
with the first of these cond1tIons. In t 1S ~ the deletion of
articles the Special Rapporteur has propose
the text of draft articles 6 and 11 to 14.

. f th "Attribution
Draft article 5 addresses .the quest\?n 0 a ~a h 1 of the

to the State of the conduct of its organs . Par g P
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~raft article stipulatesInternational law h that the conduct of any State u d
e " ' wether th ' n erxecutrve, Judicial or e organ exer crses Iegislaj;
holds in the organi~ other functions, whatever positio lV~,

character as an org o~ of the State, and whatever n, It
territorial unit of th San 0 the central government or Its
th t f e tate Paragra h 2 h of aa or the purposes of ' p t en goes on to clar'f
person or body which h paragraph 1, an organ includes I y, as that t t ' any
mternallaw of the State, s a us in accordance with the

Draft Article 7 on the "A ' ,
conduct of entities exercisin ~tnbutlOn to the State of th
authority" stipulates that the g e>~ments of the government~
an organ of the State unde~on uct of ~ entity which is not
empowered by the law of that St~;eaft artIcl~ 5 but which is
governmental authority shall be t~ exercise elements of the
under, in~ernationallaw, provide~~~sIder~d an act o~ the State
capacity m the case in quest" e entity was actmg in thation.

Draft Article 8 entitled "A ' ,
conduct in fact carried 0 t ,tt~IbutlOn to the State of
di u on Its m t tiirection or control" id s rue IOns or under itsprovi es that th d
group of persons shall be id e con uct of a person or" consi ered an t f hinternational law if th ac 0 teState under, e person or group f
actmg on the instructions f 0 persons was in fact
of, that State in carrying °t t'hor under the direction or controlou e conduct.

" ,Draft Article 8 bis then 'attnbution to the Stat f ,goes on to provide for the

b
e 0 certam cond t '

a sence of the official auth "" uc carried out in the
that the conduct of orities , The draft article lays down

, a person of gro f '
considered an act of the S ~p 0 persons shall be
person or group of pe tate u,nder mternational law if the

rsons was In fa t ' , f
the governmental auth itv I c exercismg elements 0
official authorities and .on '! m the absence or default of the

, In circumstanc hexercise of those eleme t f ,es suc as to call for then so authonty.

Draft Article 9 entitled "A . .conduct of organs I d ,ttn?utIon to the State of the
stipulates that the :a:~e at Its disposal by another State"

uct of an organ placed at the disposal
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State by another State shall be considered an act of the
of ~er State under international law if the organ was acting in
fOf e}{er

cise
of elements of the governmental authority of the

~:te at whose disposal it had been placed.

Draft Article 10 on the "Attribution to the State of the
duct of organs acting outside their authority or contrary to

~Ontructions" provides that the conduct of an organ of a State
ln

S
. 1 f hof an entity empowered to exerCIse e ements 0 t e

or ' ,dvernm
ent

au thonty, such organ or entity empowere to
g~ercise elements of the government authority, such organ or
:ntity having acted in that capacity, shall be considered an act
of the State under international law even if, in the particular
case, the organ or entity exceeded its authority or contravened

instructions concerning its exercise,

As stated earlier, the Special Rapporteur has proposed
the deletion of draft articles in' 11 to 14 as adopted on first
reading, It will be recalled that draft article 11 was addressed
to the "conduct of persons not acting on behalf of the state;
Draft articles 12 to 14 were entitled "conduct of organs of
another state"; "conduct of organs of an international
organization"; and the "conduct of organs of an insurrectional

movement" respectively,

Draft Article 15 on the "Conduct of an insurrectional or
other movement" comprises of three paragraphs, Paragraph 1
?f draft article 15 provides that the conduct of an
insurrectional movement, which becomes the new government
?f a State shall be considered an act of that State under

mternational law,

th Paragraph 2 of draft article 15 then goes on to stipulate
s at the conduct of a movement, insurrectional or other, which
aUcceed~ i~ establishing a new State in part of the territory of
s:~~-exlstm~ State or in a territory under its administration
La be considered an act of the new State under international
Cl~' Paragraph 3 of the draft artide is of the nature of a saving
a.ttri~~ ~d reads "This article is without prejudice to the

tion to a State of any conduct, however related to that of
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the movemth ent concerned hi .
at State by virtue of art.' lW Ich IS to be considered an

ICes 5 to 10". act of
15 It may be mentioned th
. had ,read "attributi at the original title of draft .
InsUrrectional move on to the state of th artIcle
of a state Orwhi h ment which becomes th e act of an

IC results in the form t" e new government
a IOnof a new state"

Draft Article 15 . .
acknowledged and ado bzs relating to "conduct w .
that conduct which is pted by ~he State as its own" 1 hlch is
articles 5 7 8 8 b' not attnbutable to a St t ays doWn

, " IS, 9 or 15 hal a e under dan act of that Stat . s 1nevertheless b . raft
that the State a~;:::der International law if and :0consIdered
question as its own OWledges and adopts the the extent

. conduct In

Draft Article A entitled" . .
of an Internati al . ResponsIbIlity of f
articles shall n~~ o.rganlzation" provides tha~r t~r conduct
regard to the re preJ~d.g.e any question that ese. draft
~nternational org~fzOa~~Iblhtyunder internation:ia_ arlsfe in
International organizat~~~' c; of any St~te for the cond:ctOof an
as to the place of draft .. he CommIssion will take d '. an
read' f artIcle A at 1 eCISlOn

Ing 0 the draft articles. a ater stage of the second

The Commission has' .
As~embly on whether with ;~:Ited the views of the General
artIcles, the conduct ~f an pect to part One of the draft
th~t State under draft art' 1 °5rg~ of a State is attributable to
or' ICe Irresp tiJure zmperii nature of th ' d ec rve of the jure gestionise con uct?

As regards Part T
Commiss' h wo of the d aftbal IOn as sought guid li r articles, the

.~ce to be struck betwee e Ines as to the appropriate
pnnclples concerning rep t the elaboration of general
provisions relating to cornp ara I.on and the more detailed

ensatlOn?
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International Liability For Injurious Consequences
Arising Out Of Acts Not Prohibited By International
Law

The Commission at its 48th Session, it will be recalled,
bad decided to transmit the report of the Working Group on
~II1ternationalLiability for Injurious Consequences Arising out
of Acts not Prohibited by International Law", consisting of a set
of 23 draft articles. The General Assembly at its fifty first
session had urged Governments to provide their comments
and observations on the report of the Working Group on
International Liability for Injurious Consequences Arising Out
of Acts not Prohibited by International Law annexed to the
report of the International Law Commission in order that the
C.ommission may, in the light of the report of the Working
Group and such comments and observations as may be made
by Governments and those that have been made in the Sixth
Committee, consider at its forty-ninth session how to proceed
with its work on the topic and make early recommendations
thereon.

The Commission at its forty-ninth session resumed its
work in order to complete the first reading of the draft articles
relating to the activities that risk causing trans boundary harm
and established a Working Group which inter alia
recommended that the Commission appoint a Special
Rapporteur. The Commission accordingly appointed Dr. P.S.
Rae, Special Rapporteur, for "Prevention of Transbounary
Damage from Hazardous Activities".

'. The Commission at its 49th Session had decided to
~IVlde the topic of International Liability for Injurious

I onsequences Arising Out of Acts Not Prohibited By
nternatio al L . .th n aw Into two parts. It had decided to first addresse "pHazar roblem .a~. P~;vention of Transboundary Effects of
L· bi 'dou, Activities and then consider the "Question of
ia Ihty".
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The Commission at its Fiftieth Session considered the
First Report of the Special Rapporteur, Dr. P.S. Rao.o The
Report on the "Prevention of Transboundary Damage from
Hazardous Activities" was divided into three parts, the first Of
which dealt with the Concept of Prevention and Scope of the
Draft Articles. In this report Dr. Rao had emphasized that the
Commission's work on the subject of prevention be placed in
the context of sustainable development for it was in the
broader context of sustainable development that the concept of
prevention had assumed great significance and topicality. The
objective or prevention of transboundary harm arising from
hazardous activities had been incorporated in Principle 2 of the
Rio Declaration and confirmed by the International Court of
Justice in its Advisory Opinion on the Legality of the Threat Or
Use of Nuclear Weapons as forming a part of the corpus of
international law.

Introducing his report the Special Rapporteur, Dr. P.S.
Rao, stated that prevention should be a preferred policy
because, in the event of harm, compensation often could not
restore the situation that had prevailed prior to the event or
accident. The discharge of the duty of prevention or due
diligence was all the more necessary as knowledge regarding
the operation of hazardous activities, materials used, the
process of managing them and the tests involved was steadily
growing. From a legal standp~int, the enhance.d abilit~ to t~ace
the chain of causation and evep when several mtervemng links
existed made it imperative for ~perators of hazardous activities
to take all necessary steps to prevent harm. The European
Commission, which had drawn up several sophisticated
schemes for prevention of transboundary damage, had
emphasized that a growing economy was a necessary
precondition for sustainability in that it created the resources

. ofneeded for ecological development, the restoration
environmental damage and the prevention of future harm.

b A/CN,4/487 and Add. 1.
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tion of Transboundary
f the Reparation Preven 1 sed the issuest Two 0 . iti addrespar Hazardous ActlVlles . . 1 s of Procedure

from tion' PnnClp e .. d fi
V~age the "Concept of Preven f'th Report identlfle ~ve

....•g to . 1 f Part Two 0 e . f pnor
e1atl'· t" SectIOn 0 th princlple 0r oten· . (I) e tald Co f Procedure VlZ. \. . al environmen

9Jl . 1 so. 1 f mternatIOn .ri0ClPe. . (ii] the prinClp eo. . 1 s of CooperatIOn,
~\lthoriza!~o:e~sment; (ii.i) the tip~n~~i~cation, consul.tation
it1lpact e automation of mfo~m~ l~V' the principle of d1spute
e"chaog . ti n in good froth, (iv) f d'sputes' and (v)the

d oegotla 10'd and settlement 0 1 ,
ao ion or avOl an.ce. .
Prevent f n_discnmmatlon.

. 'ple 0 no h
PrlOCl R ort set out treeTwo of the ep . (OO) the

Section 2 of P~t . rinci le of precautIOn; \11 .
. . les of content V1Z.(1)tdhetP.·) tte principles of e<:lu1ty

d
,

pI1nC1P s rinciple an \111 rna be mentIOne
ponut~r bP_a~ldi:gand good governance. It ni's namely intra-
capaclty U1 . uit had two compone.
that the prinClpl~ of eq

d i~ter-generation equ1ty.
. al eqUlty, an

generatIOn . 1 dopted on first reading at
The texts of the draft artl~;:t :et of problem, that is, ~he

the Fiftieth Session .add:~~et~~ecial Rappo:t.e~r for prev~n~:
question of preventIOn. f hazardous act1V1ties,D.r. P. . tal
of transboundary effects 0 t f articles on the subject, a to h
had proposed a complet~ se 0 re basically drawn from t e
of 17 articles. The artlcl~~ew~996 Working Group of the
articles worked out by
Commission. .

. d the ideas developed m
Many of these draft artic1e~t~ the Drafting Committ~e

them had already been worked 0 Y ompleted on the tOp1C.
from 1993 and in 1996 the wor~ was chich were completed

, . the articles, w . d theThe commentar1es to f each art1cle an
in1996 carefully explain the SCOPt~al°tothe understanding of, . h e essen 1important criteria, wh1c ar
the articles.

7 See Document A/CNA/L.554 Add. 1.
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Iq
. Draft article 1 d E
Identical to para e rnes the Scope of the articles It.
Group draft dgraPI:- (a) of article 1 of the 1996 W· k' 1~

an hmI ts th f or 111
activities not prohibit d e scope. 0 the draft articles ~
nsk ?f causing signifi~ by InternatIOnal law which create to
phYSICal consequence:nt transboundary harm through th

e
'C1.

Incorporates three .'. The text of the draft art' 11'
" '" cntena The E t . . IcleactIVltIes not prohibited bv i . rrs cntenon refers
drawing a distinction betw~e~~er~atI?nallaw" ~d is crUcial ~o
of State responsibility. he artIcles of this topic and tha~

The Second criterion i h . . .
preventive measures are a Iistat the aC~lvltIes to which
trnsboundary harm Th lPP cable ?ear a risk of signific"'~tf . e e emen t of risl . . .....•.l

rom the scope of activities hi h i f c IS Intended to eXClUde
harm in their normal ope;a~ lC In act cause trans boundary
The element of transbound IOnh(such. as. creeping pollution).
activities which cause harm :y h arm .IS Intended to exclude
which the activity is und tak e tern tory of the State within
harm the global com er en, or those activities which
S mons per se bu t d t h

tate. The phrase "risk of c . .? .no arm any other
harm" should be tak ~USIng slgmflcant transboundary
article 2. en as a smgle term, as it is defined in draft

The third criterion is th t th . "
harm must have been caUsed ~ he slgm~lcant transboundary
such activities Thl's u d ~ t e phYSICal consequences of. . n erstandmg is . .
standmg view of the C '. co.nslstent WIth the long
within a manageableommlssIOn that this topic should remain
trans boundary harm w~·c~e .and that it should exclude
States in economic mo ~c mlg~t be caused by policies of
The activities sho~ld tnheary, socIO-economic or similar fields.

hi . erelore have h . alw ich In turn result in . ifi p YSIC consequencessigm icant harm.

The title of the draft . 1 .
the title adopted in th 1996artIc e 1 rernarn s unchanged frorn
discrepancy between th ti text. There would appear to be a
scope as defined i d aft Itl~ of the draft articles and their
Commission will ev:nt~~l article 1. This is a matter that the
draft art' 1 y have to resolve at some point ThelC es come und b-t oni .er a su -tOPIC of International liability
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. juriouS consequences arising out of acts not prohibited
(or ~nternational law and therefore they deal in fact with
bY .l~t·es not prohibited by international law. However if the

tlVl 1 .
l;I.Caf articles are to stand on their own, then the title of the
dr .t would need to be brought in line with the scope of the
tOpIC .
draft artIcles.

Draft articles 2 on "Use of terms defines five terms
monly used in the draft articles. While four of these terms

~Ornthose in subparagraphs (a), (c) and (d) are identical to the
l.e·rns used in draft article 2 of the 1996 text, the definition of
ter . h (b) .the term 'harm "In subparagrap IS new.

subparagraph (a) of draft article 2 defines the concept of
"risk of causing significant transboundary harm as
encompassing a low probability of causing disastrous harm
and a high probability of causing other significant harm". The
adjective "significant" applies to both risk and harm. For the
purposes of these articles, "risk" refers to the combined effect
of the probability of the occurrence of an accident and the
magnitude of its injurious impact. It is therefore the combined
effect of those two elements that sets the threshold: the
combined effect should reach a level that is deemed significant.
The word "encompasses" is intended to highlight the fact that
the spectrum of activities covered is limited and does not, for
example include activities where there is a low probability of
causing significant transboundary harm.

While subparagraph (b) is new it does not, strictly
speaking, provide a definition of the term "harm". It provides a
scope for harm in that it indicates that harm includes "harm
caused to persons, property or the environment". It is a useful
clarification of the text.

Subparagraph (c) defines "transboundary harm as
~e~in.g "harm caused in the territory of or in places under

~ JUnsdiction or control of a State other than the State of
Ong' hb In, wether or not the States concerned shared a common
t~~der, The. definition is self-explanatory and makes it clear

t the articles do not apply to circumstances where harm
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affects the "globalti . . commons" .ac IVItIes conducted d per se. It mcludes howf un er the' . d' . 'eVeor example on th hi h j uris iction or control of a t 1',e Ig seas ith s atanother State or in pIa ,WI. eff~cts in the territor e,
State with injurious ccoe~s~~er the Junsdiction or control ~f Of
another States on the hi h q ence on, for example shi a.

Ig seas. ' ps of

Su bparagraph (d) d f
State in the territory or o~~nes. the "State of origin" as th
control of which the activiti er~se under the jurisdiction e
ou t. es rei erred to in article I .Or

are carned

. nt implementation of the duty of prevention would
effieI~e upgrading the input of technology in the activity as
rei~I:s the allocation of ade.q,:ate financial and manpower
we rees with necessary trairung for the management and
resou ..

I'toring of the activity.mon

The operator of the activity is expected to bear the costs
f revention to the extent that he is responsible for the

o pation. The State of origin is also expected to undertake the
operSsary expenditure to put in place the administrative,
neee .'financial and monitoring mechanisms referred to m draft
article 5.

Draft article 4 entitled "Cooperation", is also based on a
corresponding article of the 1996 text. However, once again,
the issue of the minimization of the effects of harm that has
occurred was considered to be outside the scope of the present
exercise. Accordingly, the text requires the States concerned to
cooperate in good faith and to seek the necessary assistance of
one or more international organizations in preventing or in
minimizing the risk of significant transboundary harm.

. Finally SUbparagraph 'e) of .
lIkely to be affected" th l .draft article 2 defines "St
significant transboun~s heState I~ the territory of which tahte
. . di . ary arm IS lIkely t e
ju rrs tction or control over the 0 OCCUror which has
to OCCUr.The Drafting C .place where SUch harm is likel
occurred" of the 1996 d af°mmIttee changed the tense of "h y

. r t to "is likely t ". as
more appropnate in the Context of 0 O~cur whIch seems
n:ore than SUch State likel t preventI?n. There may be
given activity. y 0 be affected m relation to any

Draft article 3 entitled "P '" .
duty to "take all necessary reventlOn Imposes on the State
the risk of significant t .l»easures to prevent and minimize
ge al rans oundary harm" It~er obligation of preve ti . . sets forth the
articles, is based Wh"1 d; IOn on whicji the entire set of draft
of the 1996 text' th I e r ted along the lines of draft article 4
text in that it does

e
prtesdent provision departs from the 1996
no eal with th bli .appropriate measures to ". e 0 igation to take all

has occurred, as the Drafr;:~mmIze t~e effects ?f harm once it
related to the liability g CommIttee conSIdered that this

aspect of the topic.

The obligation to take f .
could involve inter Z· ~ fectIve necessary measures. ., a «z, takmg h
appropnate by way of ab d ~uc measures as are
certainty does not exist tun ~t cautIOn, even if full scientific
risk of causing s . ,. 0 avOI~ or prevent harm, which has a

. enous or Irre ibl .artiCUlated in the Rio D 1 . versi e damage. This IS
f S ec aratIon and is bi ito tates concerned It . li su ject to the capac! Y

. IS rea ized that a more optimum and

The commentary clarifies that the organizations referred
to in this article are those which have the competence to assist
the States concerned in preventing, or in minimizing the risk
of, significant transboundary harm and that in addition to
providing such assistance, international organizations can
provide a framework for States to fulfill their obligation of
cooperation in the field of prevention under this article.

. Draft article 5 entitled "Implementation" is based on
artIcle 7 of the 1996 draft and retains the title. It states that a
State Party to the draft articles would be required to take the
~ecessary measures to implement them. Such measures may

e of legislative, administrative or other character. Such
Illeasures include the establishment of suitable monitoring
IllechanI' to i 1 h . .I . sms 0 Imp ement t e provisions of the present draft.
t~ thIS the provision emphasizes the continuing character of

e duty under these draft articles.
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Draft article 6 entitled "Relationship to other rUles Of
international law" is in effect a simplified version of article 8 Of
the 1996 draft. It makes it clear that the present draft article,
are Without prejudice to the existence, operation or effect Of
any other rUle of international law, whether treatY-based, Or
based on CUstomary international law, relating to an act Or
omission to which these draft articles might otherwise _ in the
absence of such an obligation _ apply.

. the requirement of prioraft articles would tngger
wed'. n ...

ofwOflzatlO . ith those activities
.tl h 2 of draft article 7 deals WI arried out before

Paragrap f the draft articles ~ready called that under
h scope 0 'I It will be ree , I

·thin t icl become applicab e, d 'n a separate artic e,WI artlC es addresse I asw
ese

d aft this issue was h Special Rapporteur ":
we 1996 r12, The proposal by t e h 1996 provision which
[.e. arbcle m~re general tenus than t : involved. The Drafbn,g
couched I~ the various procedural ste~he Special Rapporteur s
spelled oUeintroduced two ch';,"ges !:hich was not conside~ed
commltt(~)it deleted the word pnor_exiSting activity; and (1\lt
text VIZ, , e in the context of a pre h 1 which could e
appropna~e reference to paragrap h deal with entirelydeleted t d the two paragrap smisinterprete , as

t situ ation s. d
differen " ortant to inclu e

' deemed It Imp ,The Drafting Committee equences of the operat,or s
" dealing with the c?ns f the authorization.

a prOVISIOn form to the requirements rb died in this articlefail e to con" . f n em 0 I ... d
l~d~:d, the rule of prior autho;;z:r::ct if the State of origin dl

ld lose much of ItS pr~ctlc re that the activity was
:~ also have the obligatlOn: t~~S~onditions establislie~b~
Carried out in accord~c,e WI activity. The manner in w IC
that State when authonzmg th.e I ft to the discretion of State,s,
this obligation is to be fu~fi1le~I~ ~icates, nevertheless, ~hat, in
Paragraph 3 of draft article ,m result in the terrnin ationSome cases the operator's action may
of the authorization.

t" is based on' I d "I pact Assessmen . , I bDraft article 8 entit e m aft ticle 10, It wil e
h 1996 text Dr ar 'desdraft article 10 of t e . t" It basically provi

recalled was entitled "Risk Ass~ssm£en ~ activity within the
that before granting authorizabo~. t: there must be an
IIcope of the present draft ar ~ce , t of the activity. ThIS
assessment of the transboundary Impa~ the extent and the
assessment enables the State to det~r,mtme d consequently the

' I d i an activi y an iori rwhature of the risk mvo ve m. take The question w 0•••.. t must. . I
·"ve of preventive measures 1 'left to States. The artic eoUld conduct the assessment IS

Draft article 7 is entitle" "prior authorization"
Introducing his Report the Special Rapporteur, Dr. P.S. Rao
had stated that the requirement of prior authorization of an
activity that inVOlved a risk of causing significant
transboundary harm implied that the granting of SUch
authorization Was SUbject to the fulfillment of certain
conditions to ensure that the risk was properly assessed,
managed and contained. The reqUirement Obligates States to
put in place appropriate monitoring machinery to ensure that
the risk bearing activity Was conducted within the prescribedlimits and conditions.

The first part of paragraph 1 of draft article 7 sets forth
the basic rule that activities within the scope of the draft
articles require the prior authorization of the State of origin.
The Drafting Committee felt it necessary to also spell out in
that sentence an element that was previously included in the
commentary to the corresponding article 9 of the 1996 text,
namely that prior authorization is also required for a major
change planned in a hazardous activity that has already bee~
authorized. As explained in that commentary, a "major change
Would be one that increases the risk Or alters its nature orscope.I

The second sentence of paragraph 1 addresses a
different type of change, namely one that transfo,:"s "';
activity without risk into one that involves a risk :
transboundary damage. The Drafting Committee deleted !r;
qualified "major" whIch eXlsted 10 the 1996 text, smce e
change that Would result in an activity falling within the seop
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does not specify what the content of the risk assessment
should be. Obviously the assessment of rrsk of an actlVlty can
only be meaningfully prepared if it relates the nsk to tb

epossible harm to which the risk could lead.

Draft Article 9 on "Information to the Public" is based 011
article 15 of the 1996 text. It requires that States provide tbe
public likely to be affected with information relating to the risk
of harm that might result from an activity sUbject to
authorization, in order to ascertain their views. This article is
inspired by the new trends in international law of seeking to
involve in the State's decision-making processes, those people
whose lives, health and property might be affected, by
providing them with a chance to present their views to those
responsible for making the ultimate decisions. The obligation
contained in the article is circumscribed by the phrase "by
such means as are appropriate". This phrase gives the choice
of the means by which information can be provided to the
public. The title of the article remains the same as the 1996text.

Draft Article 10 on Notification and Information
corresponds to article 13 of the 1996 text. It addresses a
situation where the assessment conducted under article 8,
indicates that the activity planned does indeed have a risk of
causing significant transboundary harm. This article toget~er
with articlesll and 12, provides for a set of procedures which
are essential in attempting to balance the interests of all the
States concerned by giving them reasonable opportunity to
find a way to undertake reasonable preventive measures.

The basic idea of this provision is the duty of the ~t~;
of origin to notify those States that are likely to be affecte

f
rn

the activity that is planned. The text is slightly d~fferento/;;'e
that of draft article 13 of the 1996 text. As the Charr~an fers
Drafting Committee, Mr. Bruno Simma pointed out, It ~~~ext.
an idea from the commentary to draft article 13 m~o. the

. d (( di decisiori onThe State of origin is now require pen inq any . t be
authorization of the activity, [toJ provide the State lIkely a
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Th 1996 textifi t' n" of that activity. eith timely noti ica 10 "
~S"fectedWI d the term "without delay.

BJ> ploye h
pad ern ., hich a response from t e

s regards the timing within ~e forthcoming, the 1996
Aikely to be' affected. should the State of origin should

States 1 id d that in its notification, uld be required.ProVI e . hi h a response wo. I
te"t time withm w IC . such requirement. n
indicate h new draft, there IS no likely to be affected

der t e h 2 the States 1 A .
Un dance with paragrap ithi "a reasonable time". gamaccor vide a response WI m .
pould pro .dered more flexible.S . mula was conSI .

thISfor bl ti e" so far as it applies to
. "easona e 1m ak' anThe expression r d s before undert mg1· 't for proce ure that no'bed time 1m1s . h following manner;

pre.s~trylshould be interpreted in t e to the lapse of the so-actlVI , . be granted pnorauthorizatIOns may. "
all d "reasonable time . .

c e . preventive. 1 d "Consultations on .Draft article 11 entit e ding article 17 of the
. b d on correspon tiures" which IS ase ti of the consulta IOnsmeas, 'th the ques IOn hi h

1996 text. It deals WI . es ect of measures, w ~c
between States c~ncer~ed m r re~ent the risk of ca~smg
should be taken m order t;: and attempts to st~lke .a
ignificant transboundary h. 't t considerations. FIrst, It

balance between two equally 1mpO:-::mdeals with activities that
is to be kept in mind that the. araltIcle and that normally, are

. t ation aw , . .are not prohibited by m ~rn ment of the State of ongm.
important to the econormc de~elop h States to allow those
But second it would be unfair to ot er lting them and taking

, d t d without consu idactivities to be con uc e . h d aft article provi es,
adequate preventive measures. t~e ~ta;e of origin has to. go
neither a mere formality ~hlch . of reaching a solution
thrOUgh, with no real intention ri ht of veto for the State
aCceptable to the other States, nor a. g. ch a balance, itth

ff t d To maintam su fat is likely to be a ec e. . hi h d the purpose 0
Piaces emphasis on the manner in w .IC , 'I'hey must do so in

hich, the parties enter into consultatron~h other's legitimate
oct faith and taking mto account ea
terests.
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I

Draft article 12 corresponds to article 19 the 1996 teXt
This ~ticle, with the exception of subparagraPI:- (d), .is tak:e~
verbatim from the 1996 text. The purpose of this article is to
provide some guidance for the States in their consultations
about an equitable balance of interests. In reaching an
equitable balance of interests, one has to establish many facts
and to weigh all the relevant factors and circumstances. The
provisions of this draft article should be interpreted in the light
of the rest of the draft articles, in particular draft article 3
which places the obligation of prevention on the State of origin.

The opening clause of the draft article provides that "in
order to achieve an equitable balance of interests, ... , the States
concerned shall take into account all relevant factors and
circumstances". The draft article then sets forth a non-
exhaustive list of such factors and circumstances. The wide
diversity of types of activities which is covered by these
articles, and the different situations and circumstances in
which they will be conducted, make it impossible to compile an
exhaustive list of factors relevant to all individual cases. Some
of the factors may be relevant in a particular case, while others
may not, and still other factors not contained in the list may
prove relevant. Furthermore, no priority of weight is assigned
to the factors and circumstances listed, since some of them
may be more important in certain cases while others may
deserve to be accorded greater wightage in others.

Paragraph (a) of the draft article compares the degree of
risk of significant transboundary harm to the availability of
means of preventing harm or minimizing the risk thereof. For
example, the degree of risk of harm may be high, but there
may be measures that can present or reduce that risk, or there
may be good possibilities for repairing the harm. The
comparisons are both quantitative and qualitative.

Paragraph (b) of the draft article compare~ th~
importance of the activity in terms of its social, economIC ~al
technical advantages for the State of origin and the poten
harm to the States likely to be affected.
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. 1 compares, in the same
paragraph (c) of the draf~ :~~ ~arm to the en:,i:onmen~

. as paragraph (a), the r~s reventing or mininuZIllg s'u c
f~sbl0!l availability of means °t p·ng the environment.
~d the d the possibility of res on

risl{ an .. to account the fact
s ph (d) of draft artIcle takes

b
Ink on negotiations

paragra tly em ar I
tes concerned. frequen for reventive me~sures. n

Wat St~ g the distributIOn of cost~ . Pprinciple denved from
CO!lce~!l1nthe proceed from the asac are to be assumed by
doi~gl s~'acco~ding to which th~S~ c~~:se negotiations mostlYf
~tlC e t or the State of ongm t on the amount 0we op~ra or s where there is no agreementhe affected State

r in case d where
occu ventive measures an f e measures in order to
we ~~~tes to the costs of preve~ IVthat it desires over an.d
contn higher degree of protectIOn f origin to ensure. ThIS
ensure ah t .s essential for the State 0 d the amount of
be w a 1 . f costs an ha ov 'the distributIOn 0 d i sub-paragrap

link between .. articular reflecte III
tive measures IS In ppreven

[d].
article provides that the

Paragraph (e) of the .d~aft. relation to the cost~ .of
. .ability of the actIvIty III . out the actIvIty

economt~c VIand the possibility of c~ry~nt g ith an alternative
preven IOn placIllg 1 W1 h
elsewhere or by otherakmean~ °torr:ccount. This is one of t e

. . ld be t en Inactivity shou
iteri f balancing interests.en enon 0 d d

ticle compares the stan ar
Paragraph (f) of the

f
~~~~::te of origin to th~t applied ~~

of prevention demanded 0 .. t·n the State lIkely to
the same or comparabl~ actIVI y ~n eneral, it might be
affected. The rational IS t~:t, State ~f origin should comply
unreasonable to demand that e ti than do the States

d d of preven IOn . Ifwith a much higher stan ar is not in it.se
likely to be affected. This factor, however,
conclusive.

. d "P ocedures in the absence of
Draft article 13 entItle r. . hich a State has

h .tuatlOn In w
notifIcation" addresses t e. SI hat an activity planned. or
reasonable grounds to believe t have a risk of causIllg
carried out in another State may
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signific~t t~ansboundary harm although it has not recei
~ nOtI~catlOn to that effect. This issue had been dealt Wit;~ci
dr t ~t~cle 18 of the 1996 text, but the Special Rapport tll
e~me It preferable to use in this connection the langu.; eUr

IArtIcle ~8 of the Convention on the Non-navigational Usge Of
nternatIonal W t '. es of. a ercourses which envIsages a

progreS~IVe mechanism. Thus, instead of immedil110re
proceedu~g to r~quest consultations as in the 1996 text ately
State whrch belIeves that it is likely to be affected would' fjthe
request ~e State. of origin to notify the activity and to trans Ir~t
relevant InfOrmatlOn. It IS only if the St t f " f l11It
h d h '. a e 0 origm re Uses 0
t e groun stat It IS not required to do so that consult t.' n
may take place at the request of the other State. a IOns

It .was felt necessary to specify in paragraph 2 of the
draft article that the response of the State of "

. ". hi origm must be
given WIt In a reasona~le time". Indeed, consultations are
preempt~d as l?ng as thrs response is not forthcoming and
State which belIeves that an activity in the State of ..'
h . k f . origm may

ave a ~IS 0 causing significant transboundary harm would
be left WIthout reCOurse.

. Par~graph 3 of draft article 13 envisages that the State
which belIeved. t~at the activity was hazardous could request
the State of origm to SUspend the activity for six months. It
was felt th~t this ?bligation imposed on the State of origin was
u~duly stnngent In view of the fact that the draft articles deal
with an tivit hi h .. ac IVIy W IC IS not prohibited by international law in
the CIrcumstances where there is disagreement between States
concerned as to whether or not it involves a risk of significant
tr~sboundary harm. The obligation of the State of origin in
this regard has bee.n softened by requiring it to take
appropnate and feasible measures to minimize the risk".
Suspen~ion of the activity would only be required "where
appropnate". There is thus a sliding scale of measures that can
be taken by the State of origin.

. Draft Article 14 on the "Exchange of Information" deals
WIth the steps to be taken after an activity has be.en
undertaken. The purpose of this step is to prevent, or mininllZe
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isk of causing, significant transbound~y harm. It is based
tl'le ri hraseology employed in draft article 14 of the 1996
011 the P t for the addition of the word "available" before the
te"t e~i~formation" in the s.e~ond line ~s the title of the draft
\\fo~d uggests its provisions require the exchange of
aruc1e ~ between the State of origin and the States that arer rrnatlOn . . k h b
~JOI to be affected, after the activity involving ns as een
like y taken The prevention of transboundary harm and
u~d~r.. . the cause thereof is a continuing effort and,

nUIllZmg . . t aft
fill f the duties of prevention do not termina e er
there .are, authorization for the activity; they continue for asgrantmg .
long as the activity continues.

The information that is required to be exchanged, unde~
. d aft article comprises whatever would be useful anathiS r ..• ti

relevant for the purpose of prevention .. The mrorrna IOn
'red under this article has been qualified by the wordrequi , , f . I t",. ilable" and refers to "all available in ormation re evan .aVaI . , h ld bUnder this article such relevant information s ou e

exchanged in a "timely manner", Th~t m~ans that. when the
State becomes aware of such information, It should ,Inform the
other State quickly so that there will be eno~gh time for .all
States concerned to 'consult on appropnate preventive
measures. The requirement of this article becomes oper~tional
only when States have information relevant to preventing, or
minimizing transboundary harm.

Draft Article 15 entitled "National Security and
Industrial Secrets" reproduces without change the
corresponding draft article 16 of the 1996 text. The Drafting
Committee felt that draft article 15 reflected in an adequate
Illanner a narrow exception to the obligation of the State of
origin to provide information under the other provisions of the
draft articles, This type of clause is not unusual in treaties,
WhiChrequire exchange of information. However, Article 31 of
the Watercourses Convention only deals with national defense
Orsecurity information, while the present draft article 14 also
f~otects industrial secrets. In the context of this topic, it is
&I1ghlyprobable that some of the activities might involve the

Se of sophisticated technology protected under domestic
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legislation as industrial secrets. As in all provisions in
rr~s~nt dr,:ft article, an attempt has been made to balance ~he
egitimate ~nterests of all States concerned. Thus, the Sta he

~ngm, whIl.e allowed to withhold certain information te of
cooJ?;rate m goo~ faith with the other States concer~~USt

P:OVI e as much mformation as can be provided u d to
CIrcumstances." n er the

that the basic obligation in draft 17 for the parties to "have
f_ctllfse to the appointment of an independent and impartial
reco~fi!1dingcommission" will not be sufficient in practice for
fllct ctual establishment of such commission. In international
~e ~rnents this type of provision is normally accompanied by
iJ1~etailed procedur~ on the appointment c:nd f~nctioning of
a cornmission, as It the case for example in Article 33 of the
Wetercourses Convention. However, since the nature of the:~ftarticles on th~ topic of pre:rention had yet to be decided,

tb
Drafting Cornrni.t'teedeemed It premature to set out such a

e . hdetailed procedure in t e text.

As mentioned earlier, the Commission has referred two
issues to the General Assembly related to the further work on
this topic. The issues referred are (i) what kind of regime
should be made applicable to activities which actually cause
harm for the, purpose of developing and applying the duty of
prevention, and (ii) in a prevention regime whether the duty of
prevention should be treated as an obligation of conduct or
failure to comply and be met with suitable consequences under
the law of State responsibility or civil liability or both where the
tate of origin and the operator are both accountable for the

same? If the answer to the question is in the affirmative, what
type of sanctions are appropriate or applicable?

I?raft Article 16 entitled "Non-discrimination" is ba
on .Artl.cle 32 of the Convention on the Law of the NSed
nav~gatI~n~ uses of International Watercourses. It sets 0 On-
?a~l~ principle that the State of origin is to grant access ~~ t~e
Jun~lcal and other procedures without discrimination ~S
baSIS of nationality, residence or the place where the don t e
occurred. The provisions of this draft article would baml'age
St t t 0 Igatea es 0 ensure that any person whatever hi hti al' ,IS or er
na IOn ity or r~sidence should, regardless of where the harm
may occur,. r~ceive .the same treatment as that afforded by the
Stat~ .of origm to ItS nationals under its domestic law. This
p:ovl~lO.n .should be understood as preventing States
dlscnmmatlO~ b~se.d on their legal systems and not as a
general n.on-dlscnmmation clause in respect to human rights.
In fact, It deals with equal access by nationals and non-
natI~n~s ~d by residents and non-residents to courts and
administrative agencies of the State concerned. The first of these issues is based on the fact that the

Commission intended to separate activities which have a risk
of causing significant harm from those which actually cause

ch a harm for the purpose of developing and applying the
uty of prevention, the latter type of activities. It is generally

Understood that the duty of prevention is an obligation of
COndUctand not of result and non-compliance with duties of

evention in the absence of any damage actually occurring
ould not in itself give rise to any liability. The Commission;:0decided ~orecom:ne~~ a r.egime on prevention, separating
b m a regime of liability, It has to address the question
l~th~r the duty of prevention should be treated as an
.1gatlOn of conduct or failure to comply be visited with
.ta?le consequences under the law of State responsibility or

hability or both.

i Finally, ~~aft article 17 entitled "Settlement of Disputes"
s a new proVISIOnproposed by the Special Rapporteur and

do~s not have an equivalent in the 1996 draft. It is inspired by
article 3.3 of the Convention on the Non-Navigational Uses of
International Water courses, 1997 in that it envisages
compulsory resort to a fact-finding commission at the request
of one of the parties if the dispute has to been settled by anY
other means within a period of six months. Among these other
means, the Special Rapporteur had highlighted the binding
procedures of arbitration and judicial settlement. The Drafting
Committee, however, felt that it was also important ~o
expr.essly mention other means of third-party settlement, in
particular mediation and conciliation. As regards the fact~
firidirig procedure, the Drafting Committee was aware of tbe
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Reservations to Treaties

The International Law Commission had at its 49th
'on adopted a set of Preliminary Conclusions 'On

s~ss~rv~tions To Normative Multilateral Treaties, I~cluding
R an Rights Treaties. The General Assembly at Its 52nd
Burn C .., 1"'on had taken note of the omrmssion s pre immarysesSl . . . .elusions and of the invitation to all treaty bodies set up by
con . h . h . h drnative multilateral treaties t at mig t WIS to 0 so to
nor . h lusiprovide their comments and observatiorrs on t e conc USIOns.

The General Assembly has by its Resolution 52/156
drawn the attention of Governments to the importance for the
International Law Commission of having their views on the
Preliminary Conclusions on reservations to normative
multilateral treaties, including human rights treaties.

In response to that invitation the Secretariat of the
Asian African Legal Consultative Committee had organized,
within the administrative arrangements of the Thirty seventh
session of the Committee held in New Delhi in April 1998,. a
Special Meeting on the Reservation To Treaties.

Thereafter, when the Secretary -General of the Asian
African Legal Consultative Committee visited Geneva to
participate in the Fiftieth session of the International Law
Commission he presented to the Chairman of the Commission
a Report of the Special Meeting on the Reservations to Treaties
that the Committee had organized. It maybe mentioned that
~e Spe~ial Reapporteur had in his Third Report on the

eservatIOn to Treaties made a mention of the aforementioned
Special Meeting.

Th' At its fiftieth session the Commission considered the
o ird Report of the special Rapporteur, Professor Alain Pellet,
R~ the reservation. t? tre~ties.8 The Third report of the Special
8U Pporteur was divided 111totwo chapters, the first of which
~ed the earlier work' of the Commission on the topic. The
8

A/CN.4/491 and Add. 1-5.
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second chapter of the Report of the Special Rapporteur
addressed the question of definition of reservations (and
interpretative declarations), and to reservations (including
mterpretative declarations) to bilateral treaties.

While presenting his report the Special Rapporteur said
that "he had been favourably impressed by the interest which
states had shown in the Commission's work on reservations to
Treaties. That interest was illustrated not only by the large
number of statements made in the Sixth Committee, but also
by the work done on the topic by the Asian-African Legal
Consultative Committee and the Council of Europe's
Committee of Legal Advisers on Public International Law
(CAHDI), which had established a group of specialists on
reservations to international treaties".

In his survey of the earlier work of the Commission on
the topic, the special Rapporteur drew attention to 2 decisions
of the Commission (a) that in principle and subject to an
unlikely "state of necessity", the Commission would not call
into question the provisions of the Vienna Conventions on
reservations and would simply try to fill the lacunae and if
feasible to remedy the ambiguities and clarify the obscurities
in them; and (b) that its work would lead to the preparation of
a Guide to Practice, which would-be grafted on to the existing
provisions, filling the lacunae therein and would-be
accompanied by model clauses relating to reservations which
the Commission would recommend to States and international
organizations for their inclusion in treaties they would
conclude in future.

As to the definition of reservations to Treaties and of
interpretative declarations the Special Rapporteur, Mr. Alain
Pellet, observed that none of the 3 Vienna Conventions
furnished a comprehensive definition of reservations and he
had therefore drafted a composite text. The definition, he
suggested, could be used at the beginning of the Guide to
Practice and could be called the "Vienna definition".
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h d roposed that the
The Special Rappor~~r i~elin~s of the Guide. to

rnrnission refer the 8 dr d ~ his report to the Drafting
Co tice which he had propose 1 .' decided to transmit
prac di 1 the CommlsslOn
Cornrnittee. ~cc~: mg y, the (1) definition of reservations; .(2)

draft gmdelmes on . . 3) ent when a reservatlOn
~~nt forrnation of a renovaticn. ( :U:Ulated when notifying
.0

1 forrnulated;. (4~ reservabt~ontsf°reservation; (6) statements
is ial phcatlOn' (5) 0 jec 0 . hor: (7)territon ap. 'th obligations of their aut or,

d to mcrease e hei thoro (8)designe . r it the obligations of t err au .'
staternents deslgn~d to im -recognition' (9) reservatlOns

. relating to non '. t t' ereservatlOnS .. e: (10) definition of mterpre a ~v
having a terntonal scop , f definitions to Draftmg
declarations; and (11) scope 0

comrnittee.
. . ado ted the text of 9 guidelines

The Draftmg C.ommltteef Pd them to the International
of the Guid~ t? Practice. ~d rede:~eetext of the draft guidelines
Law CommlsslOn. The t~tes ~mmittee had included the (1)
adopted by the Draft~ng. obiect of reservations; ( 3)
definition of reservatlOns, (~) J b formulated; (4)

. hi h reservatlOns may e .instances In w lC .. a1 . (5) reservatlOns
. having ternton scope, (6)reservatlOns . .. territorial application;

formulated w?en nO~lf~mg bli ations of their author; (7)
statements desIgned. to hmlt. the 0 gthe obligations of their
statements purportmg to mClreas~ .: tly; and (9) an untitled
author (8) reservations formu ate join , .

, . h f the draft gmdance.provision relatmg to t e scope 0

FOftO th session of theDraft Guidelines adopted at the 1 ie
International LawCommission

The Commission at its fiftieth sessio~ has a~oPt~~ ~~~
text of 7 guidelines. of the guide ~o prac:~n~:~~~~hereto.9
reservations to treaties together With inch d th guidelines
The text of the provisions adopted m.cu e e .delines
relating to (i) the definition of reservatlOns (draft ~.l. s

'd r 1 1 1 ). (111) case1.1); (ii)object of reservations (draft gul e me . . .,

-
9 See A/CN.4/L.561 and Add 1-4.
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in which reservations may be formulated (draft guidelin
1.1.2); (iv)reservations having territorial scope (draft guidelin~
1.1.~); (v) reservations formulated when notifying territorial
~~phcatIOn (d~~t guideline 1.1.4); (vi) reservations formulated
jointly; ~d (vii] a provision relating to unilateral statement of
reservation.

Definitions

Draft Guideline 1. 1 defines the term reservations as
unilateral st~tement.' however phrased or named, made by :
State or an mter~atIOnal or~anization when signing, ratifying,
formally confirming, accepting, approving or acceding to a
treaty or by a State when making a notification or succession
to a treaty, whereby the State or organization purports to
exclude or to modify the legal effect of certain provisions of the
treaty in their application to that State or to that international
organization.

The Special Rapporteur has pointed out that the
definition incorporates three formal components viz. (1) a
unilateral statement; (2) the moment when the State of
international organization expressed its consent to be bound
by the treaty; and (3) its wording or designation. The definition
of reservation must also contain the substantive element that
the reservation was intended to exclude or to modify the legal
effect of certain provisions of the treaty.

The aim and function of the definition of reservations
contained in the first part of the Guide to Practice is to
distinguish between reservations and other unilateral
statements with respect to a treaty. The largest group of such
unilateral statements is that of interpretative declarations, but
the two are subject to different legal regimes.

Object of Reservations

Draft Guideline 1.l.1 on the Object of reservations
stipulates that a reservation may relate to one or more
provisions of a treaty or, more generally, to the way in which
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as a whole. The aim 01

te intends to apply = treaty unt the well established
tbe ~aaft guideline is to take mt~ acc~ reservations in the
tbis.r of acrosS - the - .o~. a simple reading of
practlcet tion of ihe Vienna defm:tlOn~hat may be restrictive
·..,terprea d 1 d to an interpretatlOn
1.' . h woul ea .
wh1C trary to the reahty.

dcon
aJl "be formulated

" hich reservations may
eS in VI hi hcas . 1 d Cases in w ic. 1 1 2 entit e J •

Drat Guidelme .. d rovides that inst~ces m
ations may be formulate ~lated under guidelme 1.1.

res~rv reservation may be for~ t to the bound by a
~~~: all the me~s o~expres~l;;h~o~~~ention of 1?~9 and
rn ty mentioned in artlcle. 11 u : felt that the proVlslOns of
trea

6
the Law of Treatles. is d d article i i o» the

198 on 1(d) one han an t
articles 2, paragraph ~n1986 Vienna Conventions are .no
mer both of the 1969 an d may give rise to confuslOn.

~ormulated in the same terms an nt draft guideline is to see to
e rimary purpose of the p~ese

'fh p h t i those formulatlOns.
remedy tam

t" ns having territorial scopeReserva 10 . .
. Reservations having terntonal

Draft Guidehne 1.1.3. on t by which a State
nilateral statemen f .t

scope provides that a u r ti of a treaty or some 0 1 S

Purports to exclude the app ica lho~h that treaty would be
it ry to w lC ~ .

Provisions to a tern 0 t tement constltutes a. of such a sa.. itapplicable in the absence . d aft guideline mdlcates, 1
reservation. As the title of this r hi h a State purports

. al t tents by w lC .relates to umlater s a em . . f a treaty in part or in
workers to exclude the apphcatlOn °t the app'lication of the

. A t te consents 0 . .whole ratione loci s a f e or more terntones, . ect 0 on
treaty as a whole except l~ ~esp h t such reservations. . . dlctlOn In t e pas . fwhich are under its jurrs .." but the practlce 0
Were known as "colonial reservatlOns . t in the context of
~ .. tions persls slormulating terntonal reserva. f ber of reasons.
non-colonial situatlOns or anum
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Reservations
application formulated when notifying territorial

Draft GUideline 1
formulated wh .. .1.4 relating to R .th en notIfYm t . . eservatIat a unilateral t g ern tonal application I ons
exclude or to notif s atement by which a State uays doWn
treaty in relation t y the l~gal effect or certain prov] ~ports to

. 0 a ternto . ISIons ofnotification of th . ry rn respect of which it a. e temto·al. 1 makeconstItutes a reserv ti n. applIcation of th s a
ith a IOn. While d af· e treat

WI. the scope ratione loci f " t guIdeline 1.1.3. de Y
guIdeline deals with . 0 certain reservations the als
relates to the momen~h:~Ime fact~r of the definition. fr~~ent
can be made en certaIn: "territorial reserv ti Us. a IOns"

Reservations formulated jOintly

.. Draft GUideline 1 1 7 .
jomtly lays down that th~ JOin~n;;ItledR~servations formulated
se~eral States or international ororm.ula~lOnof a reservation by
UnIlateral nature of that ganlzatI.ons does not affect the
characteristic of reservatio r.eservatlOn. A fUndamental
~tatements and nothin ns IS that they are unilateral
:n.ternational organizati;n;r:r:ents a nU~ber of states or
Jointly, that is to say in a si 1m. formulatmg a reservation
dep~sitory ~f a multilateral :~~; I~strument addressed to the
partIes. This stipulation . y m the name of a number of
components of the defi ·t~emforces one of the three formal
draft guideline 11m It:r:IIOn of reservations incorporated in

.. en IOned above.

The Drafting Committee h
and as yet unnumbered Gurd Ii as ~so adopted an untitled
of a unilateral statement 1 e m~ whicj, reads "The definition

. as const t tiprejudge its permissibilit . 1 U m~ a reservation does not
governing reservations" y ~~ .ItSeff~cts.m the light of the rules
provisionally and its titl IS gUIdelIne has been adopted
practice is to be dete 1. e andd placement within the guide to
al rnune at a 1 t . .so proposes to consider the a .e~~tage. The CommISSIOn
reservations and t· pOSSIbIlItyof referring both to
id . 0 mterpretat· d I .
1 entlCal problems. rve ec aratlOns which pose
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In its Report to the General Assembly the Commission
invited comments and observations from Governments on

~~~ther unilateral. statements. by ~hich .a State purports to
. rease its commitments or Its nghts In the context of a
~~aty, beyond those stipulated by the ~reaty itself, ou~ht. or

ght not to be considered to be reservations. The CommISSIOn
ouuld appreciate receiving any information or materials
wo ·1 alrelating to States practice on such urn ater statements.

IV. Nationality in Respect of Succession of States

The General Assembly by its resolution 51/160, had
taken note of the completion of the preliminary study of the
topic "State Succession and its impact on the nationality of
natural and legal persons", and requested the Commission to
undertake the substantive study of the topic entitled
"Nationality in relation to the succession of States". The
Assembly had also invited governments to submit comments
on the practical problems raised by Succession of States
affecting nationality of legal persons. The Planning Group
established at the forty ninth session of the Commission had
recommended that the Commission endeavour to complete its
first reading of the draft articles on the topic.

At its forty ninth session the Commission considered
the Third Report of the Special Rapporteur, Mr. Vaclav
Mikulka, which contained a set of draft articles together with
commentaries thereto. After considering the Third Report of
the Special Rapporteur the Commission adopted on first
reading, a draft preamble and a set of 26 draft articles on
"Nationality of Natural Persons in Relation to the Succession of
States." The Commission decided to transmit the draft articles
to Governments for comments and observations. Thereafter the
General Assembly at its fifty-second session drew the attention
of the Governments to the importance for the International
Law Commission of having their views on the draft articles on
the nationality of natural persons in relation to the succession
of states as adopted on first reading by the Commission. By its
resolution 52/156 of December 15, 1997 the General Assembly
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urged Governments to submit their corn.rierrts and
observations to the Commission by October 1, 1998.

At its fiftieth session the Commission had before it the
fourth report of the Special Rapporteur, Mr. Vaclav Mikulka
dealing with the second part of the topic of topic viz. th~
question of the nationality of legal persons in relation to the
succession of States. to Whilst introducing his report the
Special Rapporteur observed that a preliminary exchange of
views at the present session on possible approaches to the
second part of the topic would facilitate the future decision to
be taken by the Commission on this question, in particular
given the fact that Governments had so far not submitted any
written observations in response to the request contained in
General Assembly resolution 52/156. In his report, following
an overview of the discussion that had taken place thus far on
the issue both in the Commission and in the Sixth Committee,
the Special Rapporteur had therefore raised a number of
questions as regards the orientation to be given to the work on
the nationality of legal persons and he suggested that they be
discussed in the framework of a Working Group.

Accordingly the International Law Commission at its
Fiftieth Session established a Working Group on the topic
"Nationality in relation to the succession of States" under the
chairmanship of Mr. Viclav Mikulka, Special Rapporteur, 11 to
consider the question of the possible orientation to be given to
the second part of the topic dealing with the question of the
nationality of legal persons in order to facilitate the
Commission's decision on this issue. The preliminary
conclusions of the Working Group are set out below:

10 DocumentA/CA/489.

11 The WorkingGroup was composedof: Mr. VaclavMikulka (Special
Rapporteur, Chairman of the Working Group), Mr. Emmanuel
Akwei Addo; Mr. Hussain Al-Baharna; Mr. Ian Brownlie; Mr.
Enrique J .A.Candioti;Mr. Constantin P Economides;Mr.ZdzislaW

Galicki; Mr. Gerhard Hafner; Mr. Robert Rosenstock and Mr.
ChristopherJohn RobertDugard (exofficio).
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. "Nationality in relaUUll
LV

'[he second part of t~e .to~~des the problem of the
cession of States rnc commission has not yet

We s~'ty of legal persons tha~ th~ p as the definition· of
fle.ti~nd 11nthe view of the ~orkin~nv~~:ed in the secon~ part
stlld1e :c nOWstands, the 1SSues 1 d for their solution 1Snot
tl1etop1specifiCand the pra.cdtic~n~~e possibility of suggesting
are toO 1 addition to conS1 enng k on this part of the

·dent. n , t ndertake wor . heV1 CommisslOn not 0 u .d d it useful to examme t e
to t.hethe working Group conS1 er: as they emerge from Part
tOPIC.'bilityof alternative approach~ai Rapporteur. It agreed that
pos~ the Fourth report of the s~.ec1s for enlarging the scope of
III0 e are, in principle 'two, op 1:~hin the second part of the
ther t dy of problems fallIng. w formulation of the
the s u ld both reqUlre a ne. They wou ,
tOPIC. f this part of the tOp1C.andate or
III t' nal Law

Natiqnality of Legal Persons in Interna 10

1. 'consist in expanding the study of
The first optlOn w~uld. f I gal persons beyond the

, f the natlOnal1ty 0 e . f the
the questlOn 0 . of State to the questlOn 0

context of the successlOn. 'ternational law in general. As
nationality of legal p~rsq~s 1:f1~ al person is not known. to. all
the notion of the natlOnal1ty ~ bl that the Comm1sSlOn

. ld be adv1sa e . hlegal systems, it wou the basis of wh1ch t e
examine also similar concepts 0: t f nationality is usually
existence of a link analogouS to t a 0

established.
ch would be in the view

The benefits of such an a~proa ld ontribute to the
. G that it wou cof the Working roup, f the nationality of legal

clarification of the general co~cept 0
1

ld also enable the
, al eiations t woupersons in internatlOn r . . ystematic manner

. . h sider m a more s
Comm1sslOnto furt er con ted with when studying the
the problems it has been confron 'I ti protection and

ibilit D1poma 1Ctopics of State responsi 11y,
SUccession of States.
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. The problems that th '.
o~hng for this approach e ~ommlssIOn could encOunter .
WIdediversity of national'l wou.d b~ the fact that, due to ~~11.

w~Uld be confronted with a:osb~nthis .re~pect, the Commissio e
arIsen during the co id p . ems sImIlar to those that h 11.

immunities. There W~Uslideraalhonof the topic of JurisdictI'oaVe
t . so be at' na}°PIC of Diplomatic Prote . cer am overlap with
lend itself to a cbon. Moreover, such study the

more theo ti al WOuld
development of rules of im .re IC analysis than to t
above all, the enormity ~ed~~~ practical applicability. B~~
underestimated. It would be d iff h a task should not b
manageable limits. I icult to keep the stUdy withi:

II. Status of Legal Per
of States sons In Relation to the SUccession

T?e. second possibility would '.
stUdy within the context of the c.onsIst m keeping the
beyond the problem of national~tuCces.sIOnof states, but going
sU~h as the status of legal I y to ~nclude other questions
?bhga~ions inherent to the ~ersons [in particular rights and
mcludmg those determinin thegal capaCIty of legal persons
possibly, also the condit' g e type of l.egalperson etc.) and'
sUccession of States. IOns of operatIOn flowing from th~

The benefits of such
of ~he Working Grou t~ a~proach would be, in the view
clarIfication of a br d p, at It would contribute to the
States. oa er area of the law of the succession of

. The problems that the C '.
optmg for this would b th f ommIssIOn could encounter, in
c?nfronted with th e'd e ~ct t~at the Commission would be
dIrection it would e WI e diversity of national laws in this
delimitation of tl t' ~oreover, be difficult to establish a new.ie 0pIC.

If the work is c ti
decide which ct' on ll1ued, Commission has further to
to which legala elgO~IeSof "legal persons" covered by the study,

re ations the study should be limited and what
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ld be the possible outcome of the work of the Commission
COtlthiSpart of the topic.
all

In the absence of positive comments from States, the
mission may, perforce, have to conclude that States are

cO~\nterested in the. st,udy of the sec.ond part of the topic. the
IlOmmission should in Its report, remmd the General AssemblyCF the desirability of obtained the reaction f States on the
o estion asked in paragraph 5 of General Assembly resolution
~~/ 156 of General Assembly resolution 52/156 of 15
December 1997. The Assembly should, in particu~ar,. invite
States having undergone a succession of States, to indict e.g.
how the nationality of legal persons was determined, what
kind of treatment was granted to the legal persons which as a
result of the succession of States became 'foreign" legal
persons etc.

During the consideration of the Working Group's
preliminary, conclusions several members expressed a
preference for the second option, i.e. the study of the status of
legal persons in relation to the succession of States and
encouraged the Special Rapporteur to examine it further in his
next report concerning this part of the topic of Nationality in
relation to the succession of States.

In its report to the General Assembly the Commission
has emphasized the desirability of receiving comments and
observations on the practical problems raised by the
Succession of States affecting the nationality of legal persons to
assist it in its future work. It has reiterated its request to
Governments for written comments and observations on the
draft articles on Nationality of natural persons in relation to
the succession of States adopted on first reading in 1997, so as
~oenable it to begin the second reading of the draft articles at
Its next session.

th The Commission has recommended in this regard that
e General Assembly invite States having undergone a

sUccession of States, to indicate, how the nationality of legal
iersons was determined; what kind of treatment was granted
s~ the legal persons which, as a result of the succession of

ates became "foreign legal persons".
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V. Diplomatic Protection

". It I:ad been suggested that work on the subject of
DIplomatic Protection:" would complement the work of th

Internation~ Law Commission on State Responsibility an~
would be of mterest to all the Member States. The Commissio
at its forty ninth Session established a working Groupl2 and on
the recommendation of that Working Group appointed Mr. M.
Bennouna Special Rapporteur for the topic Diplomati'
Protection. At it~ ?fty second ses~io? the .General Assembl~
endorsed the decision of the Commission to mclude the item in
its agenda. 13

At its fiftieth session the International Law Commission
considered the preliminary report of the Special Rapporteur
Mr. M. Bennouna. Introducing his report the Special
Rapporteur said that, in appointing him Special Rapporteur,
the Commission had recommended that he submit a
preliminary report at the present session and had decided that
the Commission would endevour to complete consideration on
first reading by the end of the quinquennium. The preliminary
report was a stepping stone to the in-depth consideration of
the topic and the possible incorporate in a treaty or other
instrument of what had emerged as established practice.

During the course of the Working Group's consideration
of the topic, members had argued that preliminary analysis
was indispensable to any comprehensive study of diplomatic
protection. One member of the Commission had taken the view
that the Special Rapporteur would have to consider the very
notion of diplomatic protection, which was increasingly geared
in modern law to the rights of the individual; because a right to
diplomatic protection did exist. That member believed that

12 The workingGroupcomposedof Mr.M.Bennouna (Chairman);M~:
J. Crawford:Mr. N. Elaraby: Mr. R.Goco:Mr. G. Hafner: Mr. T.
Herdocia Sacasa: Mr. J.Kate.ka: Mr. 1. Lukashuk: .Mr. R.
Melescanu: Mr. G. Parnbou-Tchivounda:Mr. B. Sepulveda.Mr.
Rosenstock:Mr.B. Simma:and Mr.Z.Ga1icki(ex-officiomember).

13 See GeneralAssemblyResolution52/156 of 15 December1997.
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. based on jurisdiction ratione
ti protectlOn was ted.J.f1lornaIC . di id al Those views had been suppor

&PI' over the In IVI u . . .
.,ersonae f ther members of the CommlsslOn.r: a number 0 0

bY wn attention to the complete
Another mem~er :a~!~iC protection. A Sta~e who~e

k of symmetry I~ . Ip d could exercise its dIplomatIc
lac. al had been mJure. b t the reverse
naUon . . t the State cau~mg the harm, u f
rotectlOn agams ad suffered harm as a result 0 an

~as not true: a Sta::~;:\~n to the State of which that pe.r~on
individual .could ~o had p suggested that position.s of POhtl.Cal
was a natlO~al. e ex lained why diplomatIC protec~lOn
and economIC s~ren?th. p A ther member had emphasIzed

way mstItutlOn. no . f I th
as a o~e- ti al corporations were often more power u an

that multma IOn
States.

. ad also been expressed that the fact .that
The VIew h increasingly recognized as subJe~ts

individuals were nowadays di nsion that would necessarIly
of international l~w was a tI~e the Special Rapporteur's first

b taken into accoun in bhave to e id till further the view had eenTaki g the I ea s I freport. n . t f the Permanent Court 0

expressed that t~e ~u~gmen av~omatis Palestine Concessions
international .rusuce m the M utdated theory

b d what was now an 0case had been ase on d d s "master" of its
under which the ~tate had been ~e~ar ~nt:d out that major
citizens. The special Rapporteur a t~O~the topic had to be
developments in recent years meant a
viewedfrom a new and "fresher" angle.

The Special Rapporteur had ta~en the. view t~labtI a
t th anous optIons avai a e.preliminary report should lay ou e v .

Rather than indicate the R~pport~ur'~ concep~l~~t~~a~o~~~
While he remained open-mmded It dId seem. . as no longeraditional view of diplomatIc protectIOn w . I d. r to the iren-e atisfactory unless one was to c mg . b
COnservatis~ of which the Commission had sometImes ~en

cUsed. The traditional view could be adapted to modern- a~
ality in a variety of ways, and a single legal c~nstruct ~rse~~
ecessarily the only solution. The CommISSIon had d Y
estled with the distinction between primary and secon ary
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rules, relating to State responsibility and the Working Group
had suggested in its report that the topic be confined to
secondary rules of international law, i.e. the consequences of
an internationally wrongful act (by commission or omission)
which had caused an indirect injury to the State usually
because of injury to its nationals. The Working Group had
likewise indicated that the topic would not address the specific
content of the international legal obligation that had been
violated.

The view was also expressed that that the "clean hands"
rule and exhaustion of local remedies would mean venturing
into the field of primary rules. Since the topic of State
responsibility would require a similar effort, it may be
necessary to consider general categories of obligations and the
work on the two topics could perhaps, be coordinated.

A Committee on Diplomatic Protection of Persons and
Property set up in 1996 by the International Law Association
(ILA)had grappled with the same questions as the Commission
was about to consider. The Special Rapporteur stated that the
Chairman of the aforementioned Committee had written to him
to indicate how the traditional principles of international law
relating to diplomatic protection had changed in contemporary
practice. Specifically, the Committee would look into what acts
by a State constituted espousal; whether a State could exercise
diplomatic protection even if its nationals had declined
espousal; whether espousal deprived claimants of the right to
pursue claims of their own accord; and whether individual
claimants should be able to opt out of group or lump sum
claims. Indeed, the number of questions raised came back to
the basic one; what was the nature of diplomatic protection
and how should it be defined?

It seemed that the Commission would have to come up
with a response, and the Rapporteur envisaged two
approaches. The first, would be to work out a definition and
only then determine the course of future work on the topic.
The second approach would be to leave the question of
definition wide open at the outset and to develop it out of a
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dy of actual practice with a view of codification of the topic.
~.le both approaches had their relative merits and demerits
It seemed essential was to make a critical analysis of the

\Vb~.tional view of diplomatic protection in order to furnish
tr~t lria for evaluating contemporary practice. The Special
cO eporteur was of the view that there was a constant
~~eCtical relationship between theory and practice and that
were was nothing ~o prevent ~eg~ experts from occasionally
playing with theoretical underpinnings.

In submitting the Commission's previous report to the
General Assembly, the then Chairman of the Commission had
emphasized the need for preliminary evaluation of the nature
of diplomatic protection, including the question whether it was
a right of an individual or might be exercised only at the
discretion of a State. He had added that "the question might
even be raised as to whether the legal fiction on which
diplomatic protection was based was still valid at the end of
the twentieth century".

It might be argued that it was futile to question the
existence of diplomatic protection: the principle that any harm
done to a member of a group or tribe was an attack on the
tribal chieftain or head was immutable. The law on the subject,
it has been stated was full of fictions and would make an
excellent novel if redrafted as one. Like the novel, the law
transformed an aspect of reality into a different element. The
legal or juridical person, for example, was one of the most
celebrated of legal fictions. The International Court of Justice,
in its judgment in the Barcelona Traction case14 had stated that
the law had recognized that the independent existence of the
legal entity could not be treated as absolute and that "lifting
~e corpor~te veil" or "disregarding the legal entity" had been
~Und Justified and equitable in certain circumstances. The

OUrthad thus exploded the fiction surrounding the concept
of th.e corporate entity (society anonyme), showing that it was
POssIble, and acceptable to get back to the underlying reality

----=----------------------------------
14 I.C.!. Reports 1970,p.39.

194



and that legal fictions could not be deemed to be immutable
they were invented to correspond to certain needs.

On what basis could foreigners claim res~ect for th:e
f international law and obtain the protection of their

flliess~ate yet deny such protection to nationals ~fected by the
own .olations of international law? The Internaticnal Court ofaJIleVI . h
S . e had in the Barcelona Traction case taken a step m t at
J~:~~on by recognizing the possibility for all ~tates to act on
dlf a1f of an individual whose fundamental nghts had been
b~~ t d it is now acknowledged that a State could act
~o a eationally to protect certain universal rights of the
llltern li k f . alitindividual without having to prove any m 0 nation I y.

The respect for the sovereignty of the host State which
had inspired the Hague Conventio~ of 19~0 also just~fied the
rule of exhaustion of local re~e~les. In .1tS draft artIcles. on
State Responsibility the Commission h~d included ~raft article
22 on the exhaustion of such remedies, proceeding on the
ba~is that rule was substantive and not procedural and that
the violation of international obligation and the State's
international responsibility came into play only on completion
or rather exhaustion of the available internal procedures. The
special Rapporteur therefore asked the Commissio~ to note. the
effects of the dualism Which sought to substantiate the Idea
that the application of domestic law was a matter for
international procedures and that the application of
international law as a matter for international ones.

That was certainly true of the legal fiction of diplomati
p~otection.. Int~rnational law had progressed considerabl~
~mce th~ mid-nineteenth century and the dualist approach to
l~ternatI?nal law. that had underpinned the notion of
diplornatic protection was no longer in vogue. International
norms were increasingly being aimed directly at individuals
and that was a positive development, as it gave individual~
increasingly direct access to the courts to defend their rights at
the international level. States and international as well as
domestic courts were increasingly obliged to take account of
the situ~tion of. individuals in elaborating or implementing
rules of international law. There was thus greater continuity
between the international and domestic legal arenas, even
though each retained its own specific character.

The reasons for inventing diplomatic protection as a
legal fiction-to justify the intervention of a State on behalf of its
nationals - had gradually disappeared. When the veil of legal
fiction was lifted, the rights of the individual were increasingly
seen to be replacing the rights of the State. the 1930 Hague
Convention on certain questions relating to the conflict of
nationality laws had compounded the fiction of diplomatic
protection by propounding the theory that the State did not
bear responsibility for any individual who held dual
nationality. Today, however, the fact that State were
responsible at the international level for their treatment of
their nationals was generally acknowledged. that was true
even if an individual held dual nationality, as long as the
criterion of effective nationality was met. The Iran-United
States Claim Tribunal had inter alia indicated that the trend
toward modification of the Hague Convention rule was scarcely
surprising as it was consistent with the contemporaneoUs
development of international law to accord legal protection to
individuals even against the State of which they were
nationals.

Attention was drawn to the fact that the initial act
could itself constitute a violation of the international obligation
~hen, in proceedings before a national court, an individual
~voked international rules, asserting his own rights under
lIlternationallaw from the outset. It was only on completion of
the internal procedures that the case was taken over by the
State of nationality. At that stage the question was whether the
cOmplainant State was acting to secure respect for a right of its
?'Wn or as the representative or agent of its national when it
lIlV?kedthe international responsibility of the host State. The
tnam question to be discussed was a legal and practical
~estion and not a philosophical issue. There was in principle
o Obstacle to arguing that, in espousing the case of its
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~ational, a State was enforcing his right under the rules of
mternationallaw addressed to him.

tional responsibility of the host State in its relations
:..,terna .' 1 Ii dw'W that individual. Clearly, the situation no onger ,:pp ie ,
«1 .' d maintenance of the fiction might be perceIved as
afld ngide or even reactionary in the light of all the
retrogra . . .

1
· ations of the notlOn of globallzatlOn.

iJllPIC
In sum in his preliminary report the Special Rappor~eur

. . d the question of the relationship between the tOPICof
had ralse . f' t' al. 1 ti c protection and the tOPIC 0 mterna ion
dIPoma'bII'lity seeking clarification of the restriction of the
responsl , f . ti al'SSI'on'sinvestigations to secondary rules 0 mterna ion
Commi .' t htaw He had not meant that the CommlSSlOnI?us c o~se
bet~een primary and secondary rules. DiplomatIc pro.tectlOn
certainly fell in the category ?f ~econdary rules but It th,:s
prompted the question of the slgmfican~e of secondary ~ules in
relation to primary rules. When analyzmg the underlymg law
(questions' of nationality, the "clean hands" rule, et c.) t?e
Commission would necessarily come to rely on th~ categones
of primary rules in order to draw some concluslOns on the
question of diplomatic protection.

The Commission it was suggested might wish to
consider the advisability of reconvening the Working Group ~n
Diplomatic Protection for the purpose of assisting the SpecI~
Rapporteur in focusing on the elements to be covered m hIS
second report.

The International Law Commission, at its Fiftieth
Session inter alia established an open-ended Working Group,
chaired by Mr. M. Bennouna, Special Rapporteur of the topic,
to consider possible conclusions which might be drawn on the
basis of the discussion as to the approach to the topic and also
to provide directions in respect of issues which should be
covered in the second report of the Special Rapporteur for the
fifty-first session of the Commission.

~aken to its extreme, the legal fiction of diplomat'
protection led to the conclusion that the reparation was d ic

the. State e~en if it was the damage suffered by the indiv~: to
WhICh~rovided the reparation measure (Chorzow Factory c at
~nc:e~smg reco~ition was being given to the right o~s:).
individual to claim compensation from his national Sta n
befor~. the domestic courts and of his right to contest t~e
conditions of the distributi?n of the compensation if it wa~
s?red bet.ween several parties. Domestic case law tended to
?IV~provIdence to the reality of the harm suffered by the
individual over the fiction of the damage to the State.

The Commission, the Special Rapporteur suggested
coul? st~t from the assumption that diplomatic protection wa~
a dIscr~tionary power of the State to bring international
proceedings, not necessarily to assert its own right but 0

secure ob.servan~e of the international rules operating in
favour. of I~Snationals, and to invoke the international rules
?peratm.g m favour of its nationals, and to invoke the
international responsibility of the host State. That assumption
should. be. debated by the Commission with a view to
advanc~ng Its und~rstan~ing of the legal nature of diplomatic
protection. The discussion on the issue would assist the
RaI?porteur in preparing his report on the substance of the
~OPICfor next year. The Commission might be reluctant to rid
Itself of the traditional concept of diplomatic protection, but it
must acknowledge that concept had been largely overtaken by
recent developments in the international law on the rights of
the human person and that it was the Special Rapporteur's
duty to. take due account of that point in his work on
progressrve development and codification of the law on the
topic.

As regards the approach to the topic, the Working
Group agreed to the following:. The fiction of diplomatic protection as the application of

a nght of the State had played a positive role when it had
:ep:e.sented the only means of advancing the case of an
individual in the international sphere and invoking the

197
198



all d the decisions by the
The Working <?roup rec. ~h session to complete the

(g) commission at 1tSforty ~nm he end of the present
first reading of the tOP1Cby t
quinquennium.

d ort of the Special Rapporteur,
As regards th~ s~on ~~~up suggested that it s~ould

"'r Bennouna, the .or ng . d in chapter one "BaS1Sfor
lV' • t on the rssues raise 1
concentr~ e t ti nil of the outline proposed by the ~st year
Diplo~abc Pro ec:~ ma be recalled that that out~me h~d
working Group. h Y. analysis of the basis of diplomatic

. d a compre ensrve () thereoVlsa~e a natural persons; (b) legal person; c. 0

ProtectlOn of ( ) f bility of claims. The Issuesd (d) the trans era I I dcases; an .' are set out below for rea Y
t'fied by the CommlSSlOn

ideo 11
reference.

(a) The customary law approach to diplomatic protection
should from the basis for the work of the Commission
on this topic:

(b) The topi~ will d~al with. secondary' rule~ of international
law relatmg t? diplomatic protection, pnmary rules shall
only be .c~ns1der~d when their clarification is essential
to providing guidance for a clear formulation of
specific secondary rule; a

(c) The exercise of diplomatic protection is the right of the
State. In the exercise of this right, the State should take
into account the rights and interests of its national for
whom it is exercising diplomatic protection;

(d) The work on diplomatic protection should take into
account the development of international law in
increasing recognition and protection of the rights of
individuals and in providing them with more direct and
indirect access to international forums to enforce their
rights. The Working Group was of the view that the
actual and specific effect of such developments, in the
context of this topic, should be examined in the light of
State practice and insofar as they relate to specific
issues involved such as the nationality link
requirement:

A. Natural-persons.

Nationals, continuous nationality1.
ti ality genuine link,Multiple nationals; dominant na .1On .1 .'

2. effective nationill:ity, bona fide natlOnahty,

(e) The discretionary right of the State to exercise
diplomatic protection does not prevent it from
committing itself to its nationals to exercise such a
right. In this context, the Working Group noted th~t
some domestic laws have recognized the right of their
nationals to diplomatic protection by their Governments;

The Working Group believed that it would b.e ,:seful.~
request Governments to provide the Comm1s~l~n wib
the most significant national legislation, declslOns /
domestic courts and State practice relevant 0

diplomatic protection:

3.
4.

(f)
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(a)As against third States

(b)As against one of the States of nationality

Aliens in the service of the State

5.
Stateless persons

. inorit . a group of nationalNon-nationals forming ammon Y m
claimants

6. Non-nationals with long residence
espousing diplomatic protection

the StateIn

7. k of internationalNon-nationals in the framewor
organizations of integration.
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Right of espousal in multi Ie nati .
cases (factors; nationality p f I ationality and in special
control or nationality f h 0 egal persons, theories

o s are holders). on
Other cases (ship . ,s, eurcraft s, spacecraft's t ), e c.
Transferability of claims

Whilst endorsing th~
Group in respect of the issue reco:nmendation of the Workin
report of the Special R s which should be covered by th;
C '. apporteur for th .ommIssIOn viz. that the . e next seSSIOnof the
concen trate on the . .SpecIal Rapporteur should
"B . ISSues reused' Ch '

aSI~for Diplomatic Protection" of m apter One entitled
,Working Group establ" h d the outline proposed by the
Commission. The COIS ~ ~t the forty-ninth session of the
observations by Go mmIsSIOn has invited comments and
W ki vernmen ts on th I'or ng Group the C '. e cone USIOnsdrawn by the. ommIssIOnhas r d
pr~vIde. the Commission with equest~ ?overnments to
legIslatIOn, decisions by d t?e most sIgmficant national
rel . omestIc courts d S .evant to dIplomatic protection. an tate practice

Unilateral Acts of States

The Commission has co .d
Acts of States" appropriat [; ?SI er~d the subject "Unilateral
a well delimited topic edo~ImmedIate consideration as it is
doctrinal works but ~ as been the subject of several
international body. Altho~sh ~ot yet been studied by an

g It has been touched by several

D.

v.

B. Legal persons

1. Categories of legal persons

{a) COrporations, and
forms m different legal systems other associations in varying

(b)Partnerships

'udgments of the International Court of Justice, especially the
~tlclear Test Cases, the celebrated dicta leave room for
uestions and uncertainties. Another reason is that States

~ave abundant recourse to unilateral acts and their practice
an be studied with a view to drawing general legal principles.

~inallY, it had been felt that although the law of treaties' and
the law applicable to unilateral acts of States differ in many
respects, the existing law of treaties offers a helpful point of
departure and a scheme by reference to which the rules
relating to unilateral acts of States could be approached.

By its operative paragraph 13 of Resolution 51/160 the
General Assembly had invited the Commission to examine the
topic "Unilateral Acts of States", and to indicate the scope and
the content of the topic in the light of the comments and
observations made during the debate in the Sixth Committee
on the report and any written comments that Governments
may wish to submit. The Planning Group established by the
Commission at its forty ninth session had deemed it desirable
that a work plan and detailed outlines be prepared by a
Working Group on the topic of Unilateral Acts of States.

2. Insurers

3.

C.

At its forty ninth session recalling the mandate given to
it by the General Assembly the Commission established a
Working Groupts and on the recommendation of the Working
Group the Commission at its forty ninth Session appointed Mr.y.. Rodriguez Cedeno, Special Rapporteur, for the topic
.Unilateral Acts of States". Thereafter, the General Assembly by
Its resolution 52/156 of 15 December 1997 had endorsed the
decision of the International Law Commission to include in its
agenda the topic "Unilateral Acts of States".

F' At it fiftieth Session the Commission considered the
trst Report of the Special Rapporteur, Mr. Rodriguez Cedeno,.- ----------------

IS ~he Working Group comprised of Mr. E. Candioti (Chairman); Mr.
Baena Soares; Mr. J. Dugard: Mr. C. Economides; Mr. L. Ferrari
Lravo; Mr. N. Elaraby: Mr. G.Hafner; Mr. Qizhi He : Mr. I
Gu~a~~uk; Mr. V. Rodriguez Cedeno; Mr. B. Sepulveda and Mr. Z.

ahciki (ex-officio member).
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on the Unilateral Acts of SReport was to decide on tates ".The main purpose of th
States. The Prelimin a;ystematlc ~tudy of unilateral acts e
and Two chapter. 16~he e~ort cons~sted of an Introductio

Of

between non-legal unilateralmtroductlOn .~rew a distinction
legal acts of international acts -. or .polItical acts, unilater~
attitudes and acts of organlz<:,-tionsand the conduc
voluntarily were not perfo!:~s .which. though carried o~;
specific legal acts. WIth the intention of producing

In his report the S ecial
that both the Permanent C~u t f ~apport~ur had pointed OUt
International Court of .Justti 0 nternational Justice and the
d I . us ce have con .d d .
ec araticns of States on a number f .Sl ere umlateral

that they were binding regardless 0f oc~as~ons and concluded
treaty sphere (Eastern G I d 0 w et er they fell in the
International Court of Ju:~~; ~:s Case). In two cases the
legal unilateral declarations (N I hel~ that there had been
other that there had b u~ ~ar ests Cases) while in

D
. een political declar ti (
ispute case and Milita d P . . a ions Frontier. ry an aramilitaru Activities case).

The first Chapter of theexistence of unilateral t ;eport was addressed to the
fundamental question tC s 0 Stat~s. It considered the
international obligation: d~~:ce~ o~ international law and
acts and legal I thr guishing between formal legal

. ru es at created such t I
umlateral declarations I al ac s. t focused on
in particular legal obI? a~. eg acts, whereby legal rules and
State In the .. 19a ions were created for the declarant

. opmion of the S .al Rdeclaration was a fo al 1 al peci apporteur a unilateral
created and accordi~ 'teg act whereby ~egalrules could be
governing its oper t~y 1 ~~uld be t~e subject of special rules
defining strictly ua'llOtn.al e Specl.al Rapporteur aimed atm a er acts WIth' .
precise reports on rule '.. a VIew to prepanng
effects, nullity int s fe~tammg to ~he preparation, validity,
such t ,erpre ation , rvocation and modification of

ac s.

16 See UN Doc. A CN.4/486.
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Recogmzmg that a definition is fundamental for the
ttl

re
work of the Commission the Report of the Special

f\l porteur sought to submit its component parts. A strictly
il"Jateral declaration. the Special Rapporteur said. could be
u ar

ded
as a clear and unambiguous autonomous

te~ifestation of ~ll, expresse.d explicitly and. publ~cly by a
;"t

e
• with the object of creatIng a legal relatlonslup and of

eating internatlOnal obhgatlOns for Itself, m relatlOn to one or
:or

e
states which had not participated in its elaboration,

without any need for that state or those states to accept it or
for subsequent conduct signify such acceptance.

The Second Chapter of the first Report of the Special
RaPporteur related to strictly unilateral acts of States. The
latter term was employed to differentiate such acts from non-
autonomous or dependent acts whose operation was governed
by existing rules. In treaty law every treaty has to be performed
in good faith and likewise given the need for mutual trust and
international legal certainty a unilateral declaration had to be
respected and good faith had to be regarded as fundamental to
the binding nature of unilateral acts of states. Emphasizing
that the rule of pacta. sunt servanda was the basis of the
binding nature of the law of treaties the Special Rapporteur
suggested that a special rule, such as promissio est servanda
could be used for the specific case of promise.

At its fiftieth session the Commission reconvened the
Working Group on Unilateral Acts of States. The Working
Group in its Report to the Commission endorsed the approach
adopted by the Special Rapporteur which concurred with the
Out?ne adopted by the Commission at its 49th session and:Uch restricted the topic to unilateral acts of States issued for

e purpose of producing international legal effects. Thus, the
scope of the topic would exclude (i) acts of States of a purely
non-legal nature; (ii)unilateral acts of States which are linked
in specific legal regime; and (iii) acts of other subjects of

temationallaw, such as international organizations.

Ra It maybe. rec~led in this regard that the Special
pporteur had m hIS report suggested that acts which were

204



regarded as strictly pOlitical, which produced purely and SOlely
political effects could be excluded from the scope of the
proposed study. The proposal was advanced in light of the fact
that the Intention of the State was essential in determining the
nature of the unilateral act and it would be for the COUrtto
interpret whether a State had in performing on a political act
had intended to enter into Legal obligations. This, it was
pointed out, Was apparent from the Nuclear Tests Cases and
the decisions taken by the International Court of Justice when
it had inferred that political declarations made outside the
context of negotiations could contain legal elements binding ona state.

The Working Group was, however, divided as to Whether
the scope of the topic ought to extend to unilateral acts of
States issued in respect of subjects of international law other
than States or erga omnes, and whether the effects of
unilateral acts of states issued in respect of states Could be
extended to other subjects of international law. It was felt that
work could for the present proceed without making a final
decision on the matter and subject to further examination by
the Special Rapporteur and the Commission and further
clarification in the COurseof fUrther consideration.

Apropos, the final form of the work of the Commission
the Working Group generally felt that the elaboration of draft
articles with commentaries on the matter would be the most
appropriate way to proceed. The preparation of draft arti~les
with commentaries it was felt would ensure concision, clarity,
compactness and systematizatic>n of a codification' exercise
without prejudging the final legal status which ~igh~ be
reserved for such draft articles viz. a convention, guidelines,restatement etc.

The Working Group felt that the Special Rapporteur .may
already be in a position to formUlate a number of draft artlc1e~
viz. (i) on the scope of the draft articles; (ii) the use of ter,:s~
(iii) the non'applicability of the draft articies to acts of Sta e.
linked to a pre-existing international agreement; (iv) the non
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. 1 to draft articles to acts off the draft artic es
licability 0 . allaw other than States etc.ilPP. ts of internation

subJec the Working Group
The Special Rapporteudraft article stating that t~e

nded could formulate a '1 t ral acts of states. ThIS
recom:'~cles ';'ould apply tos:~~~;is based on the fact
draft ndation of the Wor g did not the deal With theeco

mme
ial Ra porteur's report 1

~at the Speci f 'nfernational organizations.'1 teral acts 0 1 .

urn a . d could specify theaf ti le it was propose , ) .A second dr ,t ar IC, '1 teral act (declaration IS ~f Terms" stating that a urn a, s expression of the Will"Use 0 . al and notonou ti al
mous unequrvoc f roducing interna ion

aU~';,~ate, issued for the purpo~a~ ~oposed could stipulate
~ al effects. A third provlSlon:;t dilnot apply to a unilateral
;'~t the fact that the draft ~~:~ to a pre- existing -existing
acts of states which are e Law of Treaties, by the. La~ ,of
. ational agreement, e.g',th . al arbitral or JUdICIalintern h I of internation ith ut
the eSdeUa;eb:r ~ye ot~:r specific legal reangimye~f;;::s ru7es ~et
proc . t' 10 them or . I
prejudice to the apphc~ ion t which they would be subjec
forth in the .draft art1,~le~ ~ndentlY of the draft articles.under international law, m ep ,

d that the elaboration'G was also agree .t'The Working roup t f the above defim ion
of the aspects related to the elem

d
e~ 0 legal effects" was well

' he " pose of pro ucmg . f theconsisting in t e pur , al t orne other section 0
within the topic but pertained so f0 nil teral acts This it was
draft articles, such as the effects 0 ,~~I e~fects of the act, such
felt would cover the s,tudy of 'p0

:
1 obligations for the State

as the creation of internation iation of its rights, and
" (promise] the renunCI tlSSumg the act prorm , I' of another Sta e or
the declaration of opposability t(0 the ~t::sor protest). It could
of a particular legal situation re~ogm ld be necessary or not,
also cover the question whether ~ w~u ts for the addresses to
in order for the act to produce leg . e ec h a way as to signify
accept it to subsequently behave m sue
SUchacceptance.
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The Special Rapporteur had indicated in his Report that
estoppel, a rule of evidence, had now found a place in th
doctrine ~d jurisprudence of international law, While it ha~
?ee~ ,cons1d,ere~ on a number of occasions by international
judicial bodies it had rarely been used as the basis for an
ruling, The judgments in the Eastern Greenland Case' thY
North Sea Continental Shelf cases; the Preah Vihear T~rnpI:
case; Nottebohn: case; Barcelona Traction case: and the Arbitral
Award of the Kmg of Spain were cited in this regard,

The Working Group has recommended that the Special
Rapporteur examine at the appropriate time the question of
estoppel ~d the question of silence with a view to determining
the rules, if any, that could be formulated in that respect in
the context of the unilateral acts of States, The
recommendation has been made in light of the views of the
members of the Commission expressed in the plenary,

As to the future work on the topic the Working Group
recommended that the Commission request the Special
Rapporteur Mr. Rodriguez Cedeno to submit draft articles on
the definition of unilateral acts and the scope of the drat
articles on the basis of its (the Working group's) Report, It
further recommended that the Special Rapporteur "proceed
further with the examination of the topic, focusing on aspects
concerning the elaboration and conditions of validity of the
unilateral aC.ts(declarations) of States",

To sum up, while there was general endorsement for
limiting the topic to unilateral acts of States issued for the
purpose of producing international legal effects and for
elaborating possible draft articles with commentaries on the
matter. The Commission requested the Special Rapporteur, Mr.
Rodriguez Cedeno, when preparing his second report, to
submit draft articles on the definition of unilateral acts and the
scope of the draft articles and to proceed further with the
examination of the topic, focusing on aspects concerning tb~
elaboration and conditions of validity of the unilateral acts 0

States,
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" irrvit d iews and comments onThe Comm1SSIOnhas 1nV1e VIe , ' d
f the topic should be limite to

h the scope 0 ' hi fi t\fIbet er, osed by the Special Rapporteur m IS rrs
declaratlon~h~~::ro~he scope of the topic should be b,roader
report, or, d should encompass other umlateral

d claraoons an al bWan ~ s of the will of the State, Comments have ,s~ een
e,q>resSlOnwhether the scope of the topic should be limited to
iJlvitedon f States directed at or addressed to other
unilateral achtsth

O it should also extend to unilateral acts of
or weer I "

States" d to other subjects ofmternaoonallaw,
States ISSue

iat f the Asian African Legal ConsultativeThe Secretarla 0 f h
, will continue to monitor the work 0 t e

CoIIlIIlIttee ' bi tti al Law Commission on this su jec ,Interna IOn
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df1'ERNATIONAL LAW COMMISSION LONG TERM
JJ" PROGRAMME OF WORK

FUTURE TOPICS

FEASIBILITY STUDY ON THE LAW OF ENVIRONMENT

CHUSEIYAMADA

Since the 1972 Stockholm Declaration on the Human
Environment, m~y important developments have ~ccu~red i.n
international environmerital law. Its present situation IS

characterized by an abundance of multilateral conventions and
other international instruments, no fewer than 120 of them,
which cover many fields and constitute an impressive network
of rights and obligations of States. They should be considered
as a successful achievement of contemporary international
law, as the International Court of Justice has noted that "the
existence of the general obligations of States to ensure that
obligations within their jurisdiction and control respect the
environment of other States or of areas beyond national control
is now part of the corpus of international law relating to the
environment" (Legality of the Threat or Use of Nuclear Weapons,
Advisory Opinion, I.c.J. Reports 1996, para. 29). However, the
"Sector-bySectors" approach, which has been adopted so far in
~e conclusion of various multilateral conventions, often
dict~ted by the need to respond to urgent and specific
~eqUlrements,runs the risk of not addressing the need for an
lllte~rated approach to the prevention of pollution and the
CO~tI~uingdeterioration of the global environment. Wide gaps
~lQ~t.lnthe r:-etwork of obligations of States contained in the
g1~tilateral mstruments, particularly in the field related to

al concerns.

GO\1 In view of the interests expressed widely by
Ils ernments in the Sixth Committee of the General Assembly,

well as in other legal forums such as the Asian-African
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II

~egal Consult~tive .Committee, for the Commission to en
~n the. CodIfic~tIOn and progressive development ga.ge
mternatIO~al environrnen tal law, the Commission has . Of
1993 consIdered this subject within the framework of it SInce
t . . I S 10erm programme of work. Some preliminary outlines l1g

prepared. ("Global commons" by Christian Tomuschat; "Ri\Vere
and. duties of the States for the protection of the H ghts
environment", by Chusei Yamada). However as the sUb~ll1an.

b . . '~ect .
su stantive, WIde, complex and technical the Commiss.; It. . 'IOn h
not yet identified the scope and content of the topic it a.s
ak. I WOUld

t e up under the rubnc of the law of environment.

A brief overview of the historical development of
international environmental law would be relevant to OUr
review:

(a) Traditional environmental problems are distinguished b
the fact t~~t they normally arise between neighbouring State;
The prevailing rules of international law have been based on
the premise of sovereign equality of territorial States in which
the State is expected to exercise due diligence over the
economic activities within its territory so that they will not
cause any harm to other States;

(b) When at a later stage environmental degradation came to
cover not only the injury to the neighbouring States, but also
the widespread damage to more extended areas, modifications
had to be introduced into the applicable rules of international
law. While specific conventions were concluded in the areas of
damages caused by ultrahazardous activities such as oil
transport, nuclear or space activities, there is no gener~
convention stipulating the rights and duties of States in
respect of ultra-hazardous activities;

(c) With the recent drastic expansion of the global econon:Y'
significant technological innovations and the expl0S1~e
population growth, such global environmental problems a~ t )e
depletion of the ozone layer, climate change (global warrnln~y
acid rain, the destruction of tropical forests and bio_div~rsl a1
have come to be embraced as important topics of internatlOfl
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Global environmental problems typically. caused gradual
19~· .despread and long-lasting, sometimes. Irreparable h.arm
btlt ~ lobal environment as a combined result of varI~us
to ~t: . g arried out in various States. These problems, which
9CtlV1tIeScmmon concern of mankind, give rise to a tally new
e.re tt:e c~f the rights and duties of States which would take
qtlestlon f" erga omnes obligations" in its contents, nature and
be form 0 .

~ethod of implementatIOn.

The Commission has already f~rmulated dr~.t articles
. the basis of the United Nations Convention on thehlch were .

'II f Non-navigational Uses of InternatIOnal W~ter c~ur~~s.
Law 0 k n "State responsibility" and "International liability
The wor 0 . . al 1 ". . ut of acts not prohibited under internation aw ,ansmg 0 .. .
which is currently being carried out by the Comml.ssIOn, .IS

1 ant to the environmental problems mentioned invery re ev
paragraph 3(a) and (b) above.

It is the view of the author of the present paper therefore
that the Commission should focus more on those p~oblems
mentioned in paragraph 3(c), that is, the field of du.tIes erga
omnes where the complaint of deterioration of the .environment
is directed towards the international commumty at large,
rather than individual States. It would be possible to draft a
comprehensive umbrella or framework convention,. extracting
principles of international law commonly found m existrng
multilateral instruments and also filling lacuna in them.

At the same time it is the considered view of the author
that the Commission should not initiate the work on a topic if
the scope and content are not clearly defined and gen.er~ly
endorsed by the members of the Commission. The CommIssl.an
should avoid the repetition of difficulties in encountered WIth
the topic "International liability". Accordingly, the author
Proposes that the Commission authorize, as a first step, a
fea~ibility study of the topic provisionally entitled "The law of
enVIronment" so that it would be in a position, after such a
t 'Udy were presented, to decide the exact s cope and content of

the future topic. A preliminary list of issues to be considered in
ch a feasibility study is annexed hereto.
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ANNEXURE

~~pORT OF THE RAPPOTEUR OF THE SPECIAL MEETING
~ THE RESERVATION TO TREATIRES HELD ON 14 APRIL

1998

The Special Meeting on the 'Reservation To Treaties' was
vened within the administrative arrangements of the 37th

~:sion of the A~ian African. Legal Consultat~ve Committee.
The Special Meetmg was chaired by the President (Dr. P.S.
Rao) and it was understood that the Bureau of the 37th
Session would also be the Bureau of the Special Meeting. Thus
Hon'ble Mr. Martin A.B.K. Amidu, the Deputy. Minister of
Justice and the deputy Attorney Generally of Ghana, who had
been elected the Vice President of the 37th Session was the
Vice -President of the Special Meeting. The Special Meeting
appointed deputy. Secretary General, Ambassador Dr. W.Z.
Kamil, as the Rapprteur for the Special Meeting.

The Secretary General welcomed the delegates and
experts who in response to the invitation of the Secretariat lent
their consent to make presentations and steer the discussions
in the Special Meeting on the Reservations to Treaties. He
further stated it was the third of the Special Meetings to be
organized by the Secretariat within the administrative
arrangements of the annual sessions of the Committee. He
recalled that during the 35th Session of the Committee held in
Manila in 1996 a Special Meeting had been convened on the
Establishment of an International Criminal Court and that
during the 36th Session a Special Meeting had been convened
to consider the Interrelate Aspects Between the International
Criminal Court and International Humanitarian Law. A large
nUmber of delegates to the 35th and 36th Sessions of the
committee had considered the two Special Meetings to be
Useful.

. He traced the genesis of the present Special Meeting to a
~eeting of the. Legal Advisors of Members States held, during
o e SLst session of the General Assembly in New York in

ctober 1996, where a view was expressed that the AALCC
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Secretariat consider co' .
Treaties. The nvenmg a Semmar on the Law

. proposal was adv d' OfconsIderation of the q ti ance In view of th
t th u es IOn of "the Law d Prar+i eo e Reservation of T ti . an ractice Re1ati
International Law Co :e~ ies" on the work program of thng

mmIsSlOn. e

The Secretary General stat d
Law. ~ommission, at its 49th es w?en the International
PrelImmary conclusion esslOn, adopted set
Multilateral Treaties Inc~Ud~n ~eservations to Normati:f
Secretariat proposed th mg. uman Rights Treaties the
L fT' e convemng of a Spe .al M' ' eaw 0 reatIes i particular th . CI eetmg on the
Tr~aties during the curse of t~eq~~s~on of. Reservations to
African Legal Consultati C . t seSSIOn f the Asian
t ve ommIttee The St·o convene a Special M ti '. ecre arrar propoSal
th L ee mg was consIdered te egal Advisers of mernb a a meeting of
during the 52nd session of th~rGState~ o~ the Committee held

ener Assembly in New York.
The Secretary General concl d d .

by saying that the Secretariat h due hIS welcome ad dress
on the subject to facilitate the darbrep~ed a Background Note
Conclusions on Reservaf e I eratI~ns on the Preliminary
invited the Deputy Sec ;ons dO MultIlateral Treaties, and
Kamil, to introduce the r~~ fe~eral Ambassador Dr. W.Z.
Secretariat. 0 ocuments prepared by the

ission at its 49th session reiterate that articles 19 to 23
cotxltxl Vienna Conventions on Treaties of 1969 and 1986
of the the regime of reservation to treaties and that the "object

vern h"t . fgO urpose of the treaty" is t e most Important cri e~Ia . or
9Pd Pining the admissibility of reservations. The CommISSIOn
deter~en the view that the regime of the Vienna Conventions
119~kt a balance between the objectives of preservation of the
strl e~ty of the text of the treaty and universality of
jptegn di 1 id d h9f1icipation in the treaty. It accor mg y consi ere t e
P 'bility of that regime to be suited to all treaties, of what everfleX! .
nature or object.

The Commission is of the opmion that the twin
bjectives (i) of the preservation of the integrity of the text of

~e treaty, and (ii)universality of participation in the treaty are
equally applicable in the case of reservations to normative
multilateral treaties including treaties in the area of human
rights, and -consequently the general rules enunciated in
Articles 19 to 23 of the Vienna Convention of 1969 and 1986
govern reservations to such instruments. It has further taken
the view that the establishment of monitoring bodies by many
human rights treaties had, however, given rise to legal
questions that had not been envisaged at the time of drafting
those treaties connected with appreciation of the admissibility
ofreservations formulated by States.

Inviting attention to the N
prepared for the Special M ti ote of the Secretary General
De1hi/98 SP 1 the D ee mg Doc. No. AALCC/XXXVII/New
W Z K '1" eputy Secretary General Ambassador" amI, recalled th t h . '
Establishment of I a ~ e SpeCIal Meeting on the
Interrelated A an nternat10nal Criminal Court and the
and Inte t·spealctsBetween the International Criminal Court

rna 10n Humanitar- L .ad ". 1 arran aw organized within the
th;~~~~IV~ ~r~gements of the 35th and 36th Sessions of
considered to ~e u~~fui.996 and 1997 respectively had been

The Deputy Secretary General stated further that the
Preliminary Conclusions adopted by the Commission recognize
that where human rights treaties are silent on the subject of
the formulation of reservations the monitoring bodies,
established by the Human Rights Treaties, are competent to
~:men~ ~P??- and express recommendations with regard to
th admISSIbIlItyof reservations by States in order to carry out
Ce fUnctions assigned to them. Several members of the
in°rnrnission had however disagreed with this principle as

corporated in paragraph 5 of the preliminary conclusions.

the The Commission, it was pointed out, has suggested that
th CO~petence of the monitoring bodies does not exclude or

efWise affect the traditional modalities of control by the

He pointed out th t th P . .
Res ti a e relImmary Conclusions onerva ions To Nor ti M . .Human Ri h ~a rve ultIlateral Treaties Includtng

g ts Treaties adopted by the International LaW
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contracting p ti .. ar Ies, In accordanc . h ..
VIenna Convention of 1969 e WIt the prOVISIOnsof t
organs for settling an di and, where appropriate by he
. Y Ispute that· thmterpretation or appli ti f may arrse concerning eca IOn0 the treaties. the

The Commission has
c!auses in multilateral no- .propose? P:-oviding sPec·
nghts treaties or elab t~matIve treaties, mcluding hun-.ltie, ora "lng prot I .. 4,!;:1,..States seek to c f oco s to existing treat· ....•1on er competenc h . 1es ·f
appreciate or determine the ad ~ 0~.1.e mOnItoring bOdy /
was pointed out in thi :lSSI 1 ity of a reservation rO
findings made by the m IS·tre~ar that the legal force of t·ht

OnI onng bodi . th . epower to deal with reserv ti es In e exercIse of the·
f a IOns cannot e d h ir
rom the powers vested in them fo th xcee t at resulting

general monitoring role. It has alr e performance of their
cooperate with monitoring bodies and , .called upor: Sta~es to
an~ recommendation that the ma give due conSIderatIon to
their determination if such b I y make or to comply With
that effect. 0 res were granted competence to

Finally, he stated that th .
Commission has invit d e InternatIOnal Law
C· VIe comments 0 th P . .onclusIOns adopted on the ? e reliminary
Multilateral Treaties in 1 di :eservatI~ns to Normative
consideration could' b c u. mg uman Rights Treaties and

e given to forw di th .Members States of the AALCC . ar mg e VIews of
treaties expressed durin the;n t?e Issue. of reservation. to
any report or recomm l ti pecIal Meeting together WIth
at the current Session.en a IOn that the Committee may adopt

The discussions duri th S .
largely around th ng e peclal Meeting revolved
specially invited t~ p~~ntations m':lde by a group of experts
Mr. B.Sen (Member f e presentatIOns. These had included
Secretary General of~h~~~~OIT Governing Body and Forrner
FaCUlty of Law M . U· .C), Professor F. X. Njenga (Dean,

, 01 rnversrty Ken d fGeneral of the AALCC). P fi' ya an ormer SecretarY
Faculty of Law u· '. ro essor (Ms) S.K. Varma (Dean
(Visiting Profess~r ~~~rsIZ .: Delhi); Professor M.K. Nawaz
R.P. Anand· V S 'M ~on aw School, Bangalore); Professors

, .. am and Y. K. Tyagi (all of the School of
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International Studies, Jawaharlal Nehru University). A paper
n "Reservations to Normative Multilateral Treaties and

~uman Rights Treaties" written by Professor M.K. Nawaz was
circulated during the Meeting.

It may be stated that Ambassador Chusei Yamada,
member of the International Law Commission represented the
Chairman of the Commission and Special Rapporteur of the
topic, Professor Alain Pellet.

Following the presentations by the six Special Experts,
delegates of 8 Member States, one observer State and two
international organizations made statements. These had
included China, Egypt, Ghana, India, Islamic Republic of Iran,
Kuwait, Sri Lanka and Sudan from among the Member States;
Sweden from among the Observer States; and the International
Law Commission and the Organization of Islamic Conference
from among the international organizations.

The deliberations focused on a wide range of issues
arising out of the reservations to treaties. Most participants
addressed, in one form or other, the "vexing question" of the
effect of reservations to plurilateral treaties, mainly in relation
to the provisions of Articles 19 to 23 of the Vienna Convention
on the Law of Treaties 1969. Reference was made to a whole
host of other international instruments such as the UN
Charter, Statute of the International Court of Justice; Nuclear
Test Ban Treaty; Antarctic Treaty; Berne Convention on
Intellectual Property; UN Framework Convention on Climate
Change; UN Convention on Bio-diversity; IMO Convention;
Disarmament Conventions(s); United Nations Convention on
the Law of the Sea; Convention on the Elimination of
Discrimination Against Women (CEDAW); International
Covenant on Civil and Political Rights; International Covenant
on Economic, Social and Cultural Rights, Genocide
Convention; Convention on the Reduction of Statelessness;
RefUgee Convention.

The Special Meeting considered the relevant provisions
of the Vienna Conventions of the Law of Treaties, 1969 viz.
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Articles 19 to 23 It al t k f ' ,h ,so 00 note 0 the relevant provisions of
~he 1978 C.anventio~ and the 1986 Convention on the subject

e S~eclal Meetmg also considered the Prelimin '
~07cl~slOns on Res,ervation to Multilateral Normative Treat~
me udmg H,un:an Rights Treaties adopted by the International
Law Commlss~on, The Meeting also recalled that the General
Assembly at Its 52nd, Session had drawn the attention of
Gover~m~nts to the ,Importance for the International Law
CommI~slOn, of havmg their views on the prelimin
conclusions of the International Law C " ary, , ommiSSlOn on
reservatI?ns to normative multilateral treaties, includi
human nghts treaties, ng

The .view was expressed that while the Vienna Regime
of Re,servatlOnsto Treaties was based on the assumption th t
mUltIlateral, treaty is in effect a combination of several bilat:r~
tre,:ty relationships there were a certain category of treaties
which, ?y the ve~ nature of the s.ubject matter addressed by
them, ~Id not admit of ~y reservations. Treaties relating to the
prot~ctlOn and preservation of the Environment, Disarmament
treaties and Human Rights Treaties were identified as the
category of treaties which are applicable and binding upon not
onl:ythe States Parties but on all members of the international
SOCIety,The United Nations Convention on the Law of the Sea,
198? was yet another example of a treaty which by the nature
of being a "package deal" did not admit of reservations,

The Special Meeting considered the functions and role
as we~l as the competence of the monitoring bodies to
appreCIate or determine the admissibility of a reservation, The
VIew of the Commission that the legal force of the findings
made by such bodies in the exercise of their functions could
n?t exceed those resulting from the powers given to them, met
With app~oval, However, the suggestion of providing specific
clauses in normative multilateral treaties or elaborating
protocols to confer competence on the monitoring body to
aI?preciate or determine the admissibility of a reservation met
With resistance,
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Many of the participants addressed themselves t? the
, ' ns of the international instruments on human right.s.

pfOVl~l~tto religion the right to work, right to health and the
'f,l1~:l~Ocompulso~ education were among those that were
fl,gd and debated, Several views were expressed on the
CIte if provisions of human rights treaties and the
speCIICt' ns thereto, While some identified the lack of
eserva 10 ,,' al h ' htr unrealistically high mternatlOn uman ng s
esources, ' " isted h d'ff tr d ds among others, some partICIpants liste t e 1 eren

stax: arcon'omic cultural and political backgrounds of the
OCI0-e ' -, f5 I and states as the reasons for the formulatlOn 0

Peop e inted h
tions to human rights treaties, It was pointe out t at

feserva " ld bovisions of some of the human rights treatIes cou e
thebPI:ssified as those (i) requiring intervention of States; and
su C ' ' 'b St t(H) those not requiring any actIOn or mterventIOn Y a es

parties,

points of convergence

The deliberations in the Seminar revealed a convergence
ofviews on a wide range of issues, These included:-

(i) The law of reservation ushered in by the Vienna
Convention has, by and large, served well the n~eds of th~
international community of States, It may be unwise to derail
the Vienna regime on reservations, The provi~ions of ~he
Vienna Convention on Treaties had been and contmue to enjoy
wider acceptance, In as much as these provisions had stood
the test of time they should not be tampered with, There was
no need to amend or alter them, The majority of participants
were of the view that the right to formulate and express
reservations to one or more provisions of a convention is an
attribute of State sovereignty and power to make or express
reservation can only be restricted by a treaty,

[ii] The existing regime of reservations as incorporated in
Articles 19 to 23 of the Vienna Convention on Law of Treaties,
~969 were sufficiently flexible and whilst recognizing the
lIlherent right of a State t make a reservation merely restricted
that right by stipulating that the reservation or declaration
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that may be amen bl .that the Commis~io~ t~hmlsuse. It.was stated in this regar
handles which could resuI~1:lld aVOId h.anding out politic d
universality of particip t. .m the defeatmg the very object a.J.a 10n In a treaty. of

Recommendations

A number of recomm d .
of the Special Meeting. The p~~p~~l~n=d,;eremd,:del in the CUrSe. ance mc uded:

(1) One view suggested that h .
Commission undertake an .. al t e International Law
and study the reservation~mf;nc ~tudy of s.tate behaviour
motives. thereof. It could there~:;les and lf feasible the
reservation regime by way of u : t .seek ~o develop them erpretative codification''.

(ii) Another view emphasized th .the existing reservation regime d e umversal acceptability of
lacunae could be filled b an propos.ed that the gaps and
provisions of the Vienn: ~ommer:tarles on the existing
preparation of a ide to onvent1On: He favoured the
formulation of mod:clau state practice rather than theses or a protocol.

(iii) It was recommended th t h .its work on this to ic n ate. ILC consider concluding
on the basis of an p .~tal°nthe basic of "intuitive feeling" but

empmc study of the behavour of States.

(iv) The Commission should h .subject with d . approac its future work on the
ue caution and not be guid d b hprecedents which ma t 1 e y t e European

the universal contexr n~ alw~ys be relevant or appropriate to
would require takin· ~e view was. that a realistic stance
economic and cultura1 n~. e off the different political, social
reservations to treati:l leu 0hthe S.tates and accepting some
promotion and achi as ft e. pnce. to be paid for theievernent 0 uriiversality,

~)eetin!hetoSe~~etar~a~sho~ld report the debate of the special
e n ernational Law Commission It also

~eques~e~ the Representative of the Internati~nal LaW
fo~~~~:t~gn stoothreSport.his findings to the Commission at its

eSS1On.
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VI. UNITED NATIONS DIPLOMATIC CONFERENCE
OF PLENIPOTENTIARIES ON THE

ESTABLISHMENT OF AN INTERNATIONAL
CRIMINAL COURT-ROME, ITALY

15TH JUNE TO 17 JULY 1998: A REPORT

(i) Introduction
The United Nations Diplomatic Conference of

Plenipotentiaries on the Establishment of an Internation·al
Criminal Court (ICC) held in Rome from IS June to 17 July
1998, is considered by international Lawyers and large number
of experts to be the most important institutional decision
making process since the establishment of the UN itself. The
ICC would deal with exceptional situations, where the state
machinery fails or where the judicial system is either so
flawed, inadequate or non-existent that justice has to be
meted out through an international court, redressal being
unavailable within the country. "The institution of the Court
will prevent national. sovereignty being used as a convenient
shield behind which violence and outrage are committed." In
short the International Criminal Court is being established to
deal with truly exceptional situations, and to try individuals
who, on the gross scale, violate rights of individuals. It would
be a crucial instrument to fight against crime, violence and
genocide and would establish law, justice and peace. In words
of the UN Secretary General "The Establishment of the
International Criminal Court was a gift of hope to future
generations, and a giant step forward in the march towards
universal human rights and the rule of law".

The Secretariat of the AALCC has in the past very
closely followed the evolution of the work of the United
Nations, paving the way to an International Criminal Court. It
followed very closely the work of the ILC on the establishment
of an ICC, in the context of its work on the Draft Code of
Crimes Against the Peace and Security of Mankind. The matter
has been extensively discussed at the 33rd, 3Sth 36th and
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37th. Sessions of the AALCC hel .
Manila, Tehran and New Delh' ? In. Kampala, Tokyo Doha
monitored the work d . I respectively. The AALCC closel '
P one In the Ad h C· yreparatory Committee2 oc omrmttee i as well a
International CrI'mI'nal C on the Establishment of s. ourt and tici anmeetIng in New York in A par ICIpated In the PREPC01.Kugust 1996. lVi

The topic has been considered
held during 35th (Manila 1996 at two Special Meetings
Sessions of the AALCC.' ) and 36th (Tehran, 1997)

A Special Meeting held d .
in March 1996 had urmg the 35th Session (Manila)
AA ' requested the Sec t GLCC to transmit th re ary eneral of the. , e report and the dispeCIal Meeting to the Ch . procee mgs of the

d . airman of the Pre tan dIrected the AALCC Se t . para ory Committee
th' ere anat to monito the meetmgs of the PREPCOM t b . r e outcome of

o e held in New York. It may

I The tiques IOnof establishment of the ICC .
hoc Committee established b GAR' . was debated In the ad
1994. The ad hoc Commit; Y esolutIOn49/53 of 9 December
United Nations or Me

l beeopen to aU States Members of the
m ers of S ialiestablished to review the' peci. ized Agencies, was

is . . major substantive and d . .sues ansIng out of the draft t t a mmistratrc-
s a ute prepared by the ILC

2 The Preparatory Committee .'
International Criminal C t on the. EstablIshment of an
50/46 f our was establIshed by GAR .

. .0 11 December 1995 to "f h . " esolution
admInIstrative issues arisi urt er conSIder substantive and
prepared by the ILC in 1~nt4outdof the draft stat~te of an ICC
preparing widely acceptable cO:~lido draft texts with a ~ew to
an ICC for consideration by C f ated text Of.a convention for
mandate of the PREPCOMa on erence of Plempotentiaries. The
Resolution 51/207 of 17 D wbas thereafter reaffirmed by GA
f M ecern er 1996 Unde th Ch . .o r. Adriaan Bos, the PREPCOM . r e. aIrmanshI?

March 25 to April 12 1996' (..) A held a total of SIXsessions: (1)
February 10 to Febr~ary 2'1 11199~~tt 12 to August 30, 1996; (iii)
December 1 to 12 1996' and ( .) M IV)August 4 to 15, 1997; (v)
precom also heid an' int VI ~rch 16 to April 3, 1993. The
Netherlands, in January (19 ~~-S;~)~IOln9~8r;;.eeting in .Zutphen,
AALCC was represented 1 . he Secretanat of the
PREPCOM. on y at the second session of the
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stated that deliberations at the Special Meeting had
tJe olved around the following 6 issues Viz. (i) Mode of
te~ablishment; (ii) The Principle of Complementarity; (iii)
J!;5ues Pertaining to Jurisdiction and Applicable Law; (iv) ICC
I55dits Relationship with the Security Council; (v) Procedural
:ues; arid (vi)Consent and Accountability.

Another Special Meeting on Inter-related Aspects
between t~e Internation~ Criminal Court and Int:rnatio?al
HumarIitarian Law organized by the AALCC Secretariat dunng
the 36th Session held in Tehran 1997 facilitated exchange of
views on the work of the PREPCOM on the Establishment of an
ICC as well as the measures towards the implementation of
International Humanitarian Law. During this Meeting
discussions revolved among other things around 5 issues
namely (i) Mode of Establishment; (ii) Principle of
Complementarity; (iii] Jurisdiction and Applicable Law; (iv) ICC
and its relationship with the Security Council; and (v)
Procedural Issues.

The 37th Session of the AALCCwas held in New Delhi in
April 1998, shortly after the Meeting of the PREPCOM in
Zutphen a short while before the Rome Conference of
Plenipotentiaries. The Member States of AALCC had laid great
emphasis on the universality, independence and impartiality of
the ICC. Discussion among other things revolved around the
fOllowing issues: (i) Mode of Establishment; (ii) Issue of
Complementarity; (iii) Trigger Mechanism; (iv) Jurisdiction and
Applicable Law; (v) ICC and its relationship with the Security
C?'':lncil; (vi) Procedural Issues; (vii) Financing of the Court;
(V111! Role of the Prosecutor; (ix) Penalties; and (x) Number of
Ratifications.

f The work of the Prep com Culminated in the convening
~l .the y~ited Nations Diplomatic Conference of
C~nl~otentlanes on the Establishment of an International
thnmmal Court. The 37th Session of the AALCChad mandated

e Secretariat to participate actively, as well as to convene one
or two meetings of its Member States with the aim of collating
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the views and presenting a collective view regarding the
contentious issues to the Conference. t had signed the Statute and it is a

mplished. 75 Sta es f the Member States of the
,.ce

o
r of pride that Senegal, on; 0 tify the Statute. Still to be

JIl"ttc
e
chad been the fi~st State °tra 1 'thin the Preparatory

~' th r mstrumen s wi b
rePared. are 0 ll as the ratification in a sufficient num erP isslOn, as we . k

coJllJllh Court can start Its wor .eforet e
b ., was imperative that the AALCC

He emphaSIzed that It n strategies in furthering the
Member Sta~es evolv~ com~o the short term the work in the
progress achlev~~~:siO~m~ifersscope for articulating AALCC;s
Prepar~tory Co e should be taken to ensure that the Court.s
'ewpomts. Car f as possible and to have It

::'Ies are simple ~~ecli:~~:re:';e which would damageits
protected from un the provision for a Review
credibility. In the lo~g t~en~uitable forum for pursuing theConference could provi e
tasks left unaccomplished at Rome.

. stated that her country hadThe Delegate of India . ed at the establishment.. t d i the process arm
activelypartl~lpa e in al f alizing a universally acceptable,
of the ICC, With the go. 0 re urt to deal with not only
independent and efficient co id but also

. f war and genoci e,aditional crimes gr~ve cnmes 0 "nternational terrorism' and
e most, heinous cnmes such as 1 . she said were

'~g-trafficking', Unfortunatel~ ~es~:l~rs~f their in;lusion
beliedon several counts - both l:r:t e b tantive contents. She
of the Statute as well as thel~ su s . e international
charged that the ~onference faI~ed to l~cl~~led to provide
terrorism in the list of the cnm~s.~ ai Court It
flexibility in the nature of the jurisdiction Of th:nd tr~aty
blUrred the distinction between customary aw fli t d

. . fi .. f internal con lC s anobligations in respect of the de initions 0 1 tit h d
' . 1 iti . d the overs c eClUnes against humanity, egi irmze '1 b

' f h S urity Counci yterpretation of the powers 0 t e ~c. the P-5
bOrdinating the future Court to the dlScretlon, of d 'as

. tates. While the Statute treats offences such .as mur
s

~~ do
ternational crimes she termed it ironic that It refuse hi h

With regard to ~he first use of nuclear we~p~ns-w ~~y
Ses annihilatory potential of a great mass 0 umarutv.

Thirty -Eighth Session: Discussion

The !?eput!:! Secretarq General Ambassador Dr. Waflk
Zaher Kamil while mtroducmg the topic stated that th
adoption of the Statute of the International Criminal COurt i e
Rome in June <July last year is considered by the internation~
legal fraternity to be the most important decision since the
establishment of the United Nations. The aim of the
international community, is to create within the framework of
t~e United Nations a permanent independent judicial bOdy
With clearly defined rules, empowered to prosecute individUals
alleged to have committed international crimes deemed to be
the most serious by the international community.

He pointed out that the culmination of the work of the
PREPCOM resulted in the convening of the United Nations
Diplomatic Conference of Plenipotentiaries on the
Establishment of an International Criminal Court, in Rome
from 15th June to 17th July 1998. The 37th Session of the
AALCCheld in New Delhi in April 1998, had mandated the
Secretariat to "monitor and report the developments and
outcome of the Conference to the 38th Session, as well as to
convene one or two meetings of AALCCMember States during
the Rome Conference with the aim of collating the views and
presenting a collective stance regarding the contentious issues
to the Conference.

He noted that the imperfections of the Statute need not
be a cause for despair, on the contrary the fact that a
significant number of states with varied legal systems ~d
cultural ethos had agreed up to a common text, is an indication
of the strong will and political commitment of these states to
address international crimes that have hitherto gone
unpunished.

He stated that the Statute had been adopted by a vote of
120 for 7 against and 21 abstentions. Not all the task had been
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The Delegate of the Arab Republic of Egypt stated that
his country had consistently supported the efforts to establish
the International Criminal Court and had actively contributed
to this effort. While welcoming the adoption of the Statute of
the Court in Rome there were, however, some misgivings
regarding a number of issues relating to the non-inclusion of
the crime of aggression, the relationship of the Statute to the
non-party States, the relation of the Court with the Security
Council especially the Statute regarding Article 16 and tI:e
power it grants to the Security Council. He observed that ~n
light of the above and in order for the Statute to attaln
universality he hoped that the followingpoints will be resolved
through the Preparatory Committee. (i) Agreement. on th~
definition of the crime of aggression to enable it to be mclude f
in the jurisdiction of the Court; (ii) the principle. 0

Complementarity needs clarification, since its current ment~on
in the Preamble could lead to confusion; and (iii) the relat:n
with the Security Council needs to provide for maintaining the
independence of the Court as a juridical body free from e

Against this backdrop, she expressed doubts over whether 1:b
ICC had the prospects of becoming truly universal. e

With refere~c~ to the on-?oing work within the
Preparatory Commission, more particularly the commission'
deliberations which commenced at its first session in Februar;
1999, the Indian delegate stated that the formulation of "Ru1
of Procedure and Evidence" should be guided by t~S
consideration that these do not make ICC more intrusive the e
the Statute adopted in Rome. Drawing attention to th~
Conference's recommendations pursuant to Article 111 of the
Statute, calling for a Review Conference to arrive at an
acceptable definition of the crimes of terrorism and drug
trafficking and consider its inclusion in the Statute, she drew
attention to the fact that the Preparatory Commission had not
been expressly assigned any role in this process, as it was the
case with the crime of aggression. Therefore, it was her
delegation's view that the Preparatory Commission, on a
priority basis, prepare proposals for a provision on terrorism,
including the definition and elements of the crime of terrorism.
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'1 Thus acknowledging ~he
. . a1 influence of the coun~ll. arding the determinatlOn

~litlC f a role for the Councl reg
Y-. tence 0 .e2'1s +rne of aggresslOn.We cru~~
of . thanked the Deputy Secretary

'fhe Delegate .ofPalestme statement. Welcoming the
for his mtroductory ed that the legal

oene;i~n of the IC?CStatute at ~~:teh;!~~ operate to curb
adoPework estabhshed by .the S d double standards in the
fra;npotential for s~le.CtIVl~ys:e 'fo ensure an independent
tbdtninistration of ~rlI~mal JUth c~urt the delegate called .for:nd effective f~nctIonmg o[ ofethe Se~urity Council in rela~on
1Il0re clarificatIon.on ~ ~o~e response of the Asian-Mncan
to the ICC. Statmg d astablishment of the ICC had thus far
States to the p:opos~e ~alled for a more a~tive role by the
been encoUragl~~, . forward this process.
AALCCin sustammg and carrymg

- essed the hope, that the
The Delegate of Ir~~c eX!~uld promote respect. for

establishment of the . 1 h manitarian law-and the wider
intemational law, especIal y Ru Diplomatic Conference was
participation. of States at the o~~he international community
a manifestatI?n of the reso:verisht earnest. While lauding the
to pursue this e~deavour in I~C Statute, he reminded 0-e
successful adoption of the'11 d d to be completed withm
Committee that much ~o:k st~hne;ree aratory Commission has
the Preparatory CommlsSlOn. e Pals for a provision on
been mandated ~o prepare ~~opos d elements of the crime
aggression (includmg t~e defimt:n.: it to the Assembly of
of aggression) with a VI~Wto su rm mg as to arrive at an
States parties at a RevIe.wCOI~.fer~nc~eS~tatute.The Islamic
acceptable provision for mcluSlOn in irnou.sly been
R . f d has unamepublic of Iran, he .m orrne , AM on this subject.
designated as the coordmator of the N f had been
""- . th Rome Con erencelllOugh some delegatlOns at e t'tuting the crime
SCepticalon the definition and ~lements cons I the consensus
of aggression, the delegate. pomted. out th~t al Assembly
definition of aggression artIculated m the b ener 1974 is a

esolution No.3314 dated 14th Decem er, d NAM
Co al . Western Eastern antnprornise of three propos s, VIZ.. T ' ds achieving the

ts could be a useful reference pomt. owar
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primacy of order and justice over political considerations, 11
urged the AALCCMember States to actively participate in tlle
work of the Preparatory Commission. e

The Delegate of the People's Republic of China observed
that the establishment of an International Criminal Court t
punish the most serious crimes of international concern lla~
been a goal actively pursued by the international community
for nearly a century. The Chinese Delegation had actively
participated in the formulation of the Statute. She added that
it was regrettable that the Rome Conference was not able to
reach consensus on a number of important issues and had to
resort to a vote to adopt the Statute. Some of the provisions of
the Statute do not fully reflect international political realities
and the development of international law, thereby going
beyond what a considerable number of countries considered
acceptable. It had failed to fully ensure the participation of all
countries in the elaboration of the statute on the basis of
equality, democracy and transparency. The Statute did not
address many major problems such as the (i) jurisdiction
mechanisms; (ii)definitions of crimes; (iii) the opt-in approach
for accepting jurisdiction of the court; (iv)the authority of the
Prosecutor to initiate investigations proprio motu and (v) the
principle of complementarity.

She further added that the Chinese delegation
maintained that a realistic approach be taken in finding a
proper solution on the basis of democracy and transparency,
and that one should not be pressured to meet deadlines at the
expense of the quality of the document and substitute ideals
for reality. Her delegation would continue to act~velY
participate in the Preparatory Committee, and would actIvely
participate in framing the elements of crimes and the Rules of
Procedure and Evidence.

The Delegate of Kuwait said that his country ha~
actively participated in the process leading to the adoptlOn 0

the Statute of the ICC. The resolve exhibited by the States ~o
adopt the Statute, he said, was a reflection of t e
determination of the international community to constrUct an
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The jurisdiction. . al 'ustice system. k f. d universal crrmm J ineffective or lac. 0

effectlvean t as a supplement to an. to the core cnmes
1.-. Cour, tt relatlng . f hof tl~e 'urisdiction on rna ers tanding aspiratlOn 0 tea

oational J towardS fulfilling a long sd that the task tow~ds
1/Jasa st~p al community. He ~ote rucial in the effective
interna~?:g the crime of aggresSlOn=:~n the differing views
forrtl,:la~ of the Court. commen. . easures designed for
fUnCtlon~~!eson the natu~e of pum~~~: matters shou~d .be
aJIlong irnes he said that t the commlsSlOncore cn , as to preven d
the . tly deterrent in form so AALCCMember States nee
suffic~e:s crimes. Noting that th~ to the meeting of the
of seno lidate their stand prior h Committee to explore

conso .' h urged t eto t ry CommlsslOn e. . for this purpose.
Prepara 0 f holding a SpeCialsession

ospectso Cthe pr . .d that the AALCe to this Sal .
The President, in resp~~s -up action before the Revlehw

ek to undertake fo ow. st 1999. On t e

~~~~~~~f~~h:d~~!i!:';:s::~dt~'i,;gf:a~~fe~~o~~::e:!
sugges 10 b States to conSider m n
MLCC Mem er.
the special SesSlOn. . . f Red

tional Committee 0
The Observer to the Intern: f this session included

Cross (ICRC)stated that the a1e~:rr~nt importance and ?f
several substantive matterds ~; n of the Stature of the ICChffi

h ICRC The a opU.o h t those w 0concern to t e· to ensure t a
July reflected the res~lve of

d
Sta~~sgo unpunished. Sh~ no~ed

commit the gravest cnme~ o.nternational humanitanan aw
that the ICC would provide d remedy the shortcomin~s of the
with an instrument that ~oul /violations of humanitarian .law.
current system of represslOn 0 alleged to have committed
The obligation to prosecute ~ers:shumanitarian law already
grave breaches of intematlo~onventions of 1949 and the
existed under the Geneva tly ignored. She hoped
Additional Protocols b,:t ~as f~e~ue~ be complementary to
that the ICC, w~ic~ l~ ~nten ~ll encourage States to adopt
national criminal JunsdlctlOns, Wl . 1 ment internatlOnal. to imp e . t
the legislation neces~~ violations before t~elr co~r s.
humanitarian law by bnngmg ICRC through itS AdViSOry

. ting thatShe informed the rnee
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services would b .
nationallegislatio~. aVaIlable to assist States in adoption

of
. In her view a welco

try Individuals for crimes ~ fea~ure was. that the COurt c
ar~e~ c~nflicts. The Statute mmltted during non-internatiOUld
of Junsdlction in relat· had adequately widened th ona.}IOn to war c . e scopgreatest disappointme t . runes. According to h e
St t t n arose In relati er, tha u e, she urged Stat on to Article 124 f e
under the ar . es not to make the declar. 0 the
on becoming ~~efi~~es~~~g;atulated ~e Repub~~o~ r~~!red
she hoped that th c:rty to ratify the Statute F. galI . e centenmal . lUally
nternatlOnal Peace Co f commemoration of the F· '

Ge C n erence and 50th A . lrstneva onvention of 1949 . nmversary of th
community with an opportun;;,oUld provl~e the internation~
and relevance of inte ti y to apprecIate the importan
reaffi . rna ional hum it . ceirrn Its commitment t arn arran law and t
are not fo~gotten and that

O
t~~~ure ~hat the ~ictims of atrocitie~

go unpumshed. e w 0 cornmn such acts do not
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(U) Decision on the "Report on the United Nations
Diplomatic Conference of Plenipotentiaries on
the Establishment of an International Criminal
Court Rome-Italy 15th June to 18th July 1998

(Adopted on 23.04.1999)

The Asian African Legal Consultative Committee at its
Thirty-eighth Session.

Taking note with appreciation of the Brief prepared by
the Secretariat contained in Document No. AALCC/XXXVIII/
Accra/99/8;

Mindful of the adoption of the Rome Statute for an
International Criminal Court.

1.

2.

3.

4.

5.

Welcomes the successful conclusion of the United
Nations Diplomatic Conference of Plenipotentiaries on
the Establishment of an International Criminal Court
held in Rome, Italy, from 15th June to 17th July 1998;

Takes note of the Final Act of the United Nations
Diplomatic Conference of Plenipotentiaries on the
Establishment of an International Criminal Court done
at Rome on 17 July 1998;

Recalls that the Statute was opened for signature in
Rome from 17 July until 17 October 1998 and that
thereafter it will remain open for signature at United
Nations Headquarters in New York until 31 December
2000;

Notes that a significant number of States have signed
the Rome Statute;

Reiterates the vital importance of the universal
acceptance of the International Criminal Court;
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I

10.

Urges Member States to consider ratifying the RomeStatute;

Also urges Member States to actively participate in the
work of the Preparatory Commission which has the
mandate to prepare proposals for practical
arrangements for the establishment and coming into
operation of the Court, including the finalization before
30 June, 2000 of the draft texts of the rules of
procedure and evidence and of the elements of crimes;

Requests the Secretary General of the AALCCto monitor
and report the developments in the PreparatoryCommission;

Also request the Secretary General to explore the
Possibilities of convening a seminar or workshop in
1999 before the August meeting of the PREPCOM, if
feasible, with the view to present the consensus stance
of AALCCMember States on the issues to be discussed
by the PREPCOMduring the said meeting; and

Decides to place the item
International Criminal Court"
Thirty-ninth Session.

6.

7.

8.

9.
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"Establishment of an
on the agenda of its

(iii) Secretariat Study: Report on the United Nations
Diplomatic Conference of Plenipotentiaries on
the Establishing of an International Criminal
Court 15 June-17 July 1998

AALCC'sParticipation During the Rome Conference

The Deputy Secretary General, Ambassador Dr. W.Z.
Kamil represented the AALCCat the Rome Conference. The
AALCC organized two meetings parallel to the Rome
Conference which were Chaired by Dr. P.S. Rao. Dr. Kamil and
Mr. Bhagwat Singh AALCC'sPermanent Observer in New York
represented the AALCCduring these meetings. In his opening
statement, the Deputy Secretary General stated that the aim of
these meetings was to collate the views of the Member States
and to present a collective view regarding the contentious
issues to the Committee of the Whole. The meetings were
attended by most of the Member States of the AALCCpresent
at the Conference and were appreciated to the extent that
some non-member States also requested to attend these
meeting as Observers. Prior to the meetings an overview of the
Draft Statute, prepared by the Secretariat was circulated
among the Member States, and this document was considered
useful by them.

The meetings discussed inter alia the following Issues
which were to be settled during the Conference:

(i) Principle of Complementarity: It was emphasized that
one of the fundamental features of the future Court will
be its complementary status; it must only institute
proceedings when national Courts fail to act, or fail to
act effectively. For the Permanent Court is not intended
to replace national courts, but to work by their side and
resorted to only in the event of the national courts'
unwillingness or inability to prosecute. Several delegates
observed that a mere reference to the principle in the
Preamble was insufficient and had emphasized on the
drawing up of clear jurisdictional boundaries between
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the jurisdiction of the Court's functioning within the
criminal legal systems of the States and the Court so as
to avoid overlapping of jurisdiction in the administration
ofjustice over serious international crimes.

(ii) Jurisdiction of the Court: The issues relating to the
exercise of jurisdiction ratione temporis were central to
the effective application of the Statute. The Conference
had to decide as to which crimes would come within the
jurisdiction of the Court. These would be crimes against
general international law ("core crimes") such as War
crimes, crimes against humanity and crimes against
peace. Defining war crimes would raise particular
difficulties because no common agreement exists and
some States wanted the inclusion of "weapons of mass
destruction i.e. nUclear, chemical and biological
weapons, in the provision and some others wanted to
know whether or not local/internal conflicts qualified for
inclusion in "war crimes". Another sensitive aspect
considered by the delegates was whether to include the
crime of aggression among the core crimes, and if so,
how to define it, coinciding as it does with aggression
which is defined as a State crime for which the United
Nations Security Council already has jurisdiction under
Chapter VII of the United Nations Charter. Besides any
attempt to elaborate a definition of the crime of
aggression one must take into account the fact that
most of the time it was not an individual act, instead
wars of aggression existed.

(iii) Role of the Security Council: Another very crucial aspect
which was discussed during the two meetings was the
"role of the Security Council". It was felt that the Court
would enjoy a close relationship with the United
Nations. This was necessary for bringing universality
and standing of the Court. This would also relate to the
invocation of the substantive jurisdiction or rationae
materiae of the Court by the Security Council acting
under chapter VII of the Charter of the United Nations.
Referral by the Security Council could cloud the
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objectivity and independence of the Court and would
not therefore be conducive to the establishment and
independent functioning of a uniform, non-
discriminatory, and impartial criminal system.

At the end of these two meetings, the President of the
AALCC,communicated the views of the member States, to the
Chairman of the Committee of the Whole, Mr. Philippe Kirsch,
who welcomed the views and appreciated the efforts of the
States which had whole heartedly participated in this
endeavour.

Dr. Kamil also attended all Regional Group Meetings i.e.
(NAM, Arabic Group, African Group etc.) and actively
participated in them on the various conflicting items
discussions. He participated in informal consultations among
some delegations of AALCC and expressed his legal point of
view to the questions raised.

Overview of the Rome Statute for an International
Criminal Court

1.

The UN Diplomatic Conference of Plenipotentiaries on
Establishment of International Criminal Court elected Mr.
Giovanni Conso (Italy) as President. It elected as Vice-
Presidents the representatives of 32 States.> In addition four
Committees were set up by the Conference: (i) General
Committee:e (ii) Committee of the Whole;s (iii) Drafting
Committee;6 and (iv)Credentials Committee."

3 Algeria, Austria, Bangladesh, Burkina Faso, China, Chile,
Colombia,Costa Rica,Egypt, France, Gabon, Germany, India, Iran
(IslamicRepublicof),Japan, Kenya,Latvia,Malawi,Nepal,Nigeria,
Pakistan, Russian Federation, Somoa, Slovakia, Sweden, the
former Yugoslav Republic of Macedonia, Trinidad and Tobago,
United Kingdom of Great Britain and Northern Ireland, United
RepublicofTanzania, United States ofAmericaand Uruguay.

4 Comprising of the President of the Conference and members i.e.
the President and Vice-Presidentsof the Conference,the Chairman
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Participating in th C f160 . countries, 17 Int~r- on erence were dele?ati~ms from
specialized agencies and fun~~ve~nment~ organ.lzatIOns, 14
organizations. The Statute of th~ cthe Umted Nations and 124
recorded vote which was ourt was adopted by a non
in favour to 7 against withr2eQluebstedb'y the United States, 12~

a stentioris.

Salient Features of the Statute

The "Rome Statute for th E .
International Criminal Court" e.. stablishment of an

ti I . ' compnsmg of a Preambl 1
ar :c es, IS substantially longer than the ILCD af e, 28
articles" that was the start' . f r t Statute of 60
and Preparatory Commit~~;,:omt:r the ad hoc Committee's
Statute sets out the mai wor f The Preamble to the
"common bonds" that un~ep;;~;~es ~~~o ~o~:~ anddhref~rstoare entage"

of the Committee of th Wh ICommittee. e 0 e and the Chairman of the Drafting

5 Chairman Mr. Philippe Kirsch from Cd'
i.e. ms. Silvia Fernandez de Gu d~na a ar:d 4 VIce-Presidents
Virgil ivan (Romania) and M p~m:.n I (Argentma), Mr. Constantin
Rapporteur Mr. Yasumasa ~. a .ISO(MOChOChOkO(Lesotho) and a, agamme Japan).

6 The Drafting Committee was chai db'(Egypt) and 24 b Ire y Mr. M. Chenf Bassiouni
mem ers from Camero Ch' . .

Republic France Ge Gh ~n, ma, DomInIcan, ,rmany, ana India Ja . L b
Mexico, Morocco, Phili in ". maica, e anon,
Federation S I . PSP es, Po~and, Republic of Korea, Russian

, 0 vema, outh Afnca Spain S d S· dSyrian Arab Republi U' d . ' ,u an, witzerland.
Northern Ireland U~~~d smte Kmgdom. of Great Britain andR ,tates of Amenca and Venezuela The

apporteur of the Committee of th Wh I . . . .the work of the Drafti C . e . 0 e participated ex officio III
th I f ng ommittee in accordance with rule 49 of

e ru es 0 procedure of the Conference; and

7 ~~~ja~~de;~~~s. Commi~tee was chaired by Ms. Hannelore
Cote d"IV~' nDlca).a~dIts Members were from Argentina China,

Ire, ommica Nepal No R' '.United states of A . md '. rway, USSIan FederatIOn,menca an Zambia,

8 Report of the International Law Co .. 9Sessi S mmrssion UN, GAOR, 4
sion, uppl. No. 10 (Aj49jl0) 1994.
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fortned by their cultures; recalls the millions of children,
\\,ornen and men who, during the twentieth century, "have
been victims of unimaginable atrocities that have deeply
sbocked the conscience of humanity' and recognizes that such
grave crimes threaten the peace, security and well being of.the
mankind. The Preamble also affirms that "the most senous
crirnes of concern to the international community as a whole
must not go unpunished", and their effectiveprosecution must
be insured by measures at the national level and by enhancing
international co-operation. The determination to put an end to
irnpunity for the perpetrators of these crimes thus contributing
to their prevention is set forth and the duty of states to
exercise their criminal jurisdiction over those responsible for
international crimes is recalled.

It further continues, that for the sake of present and
future generations an independent permanent International
Criminal Court is established, in relationship with the United
Nations system, "with jurisdiction over the most serious crimes
of concern to the international community as a whole". The
Preamble states that the court shall be complementary to
national criminal jurisdictions and expresses its resolve to
guarantee lasting respect for and the enforcement of
international justice.

The 128 Articles are grouped together in 13 parts viz.
Part 1 Establishment of the Court (Articles 1-4); Part 2
Jurisdiction, Admissibility and Applicable Law (Articles 5-21);
Part 3 General Principles of Criminal Law (Article22-33); Part 4
Composition and Administration of the Court (Articles 34-52);
Part 5 Investigation (Article 53-61); Part 6 The Trial (Articles
~2-~6); Part 7 Penalties (Articles 77-80); Part 8 Appeal and

eview (Article 81-85); Part 9 International Cooperation and
Jud' .( ~Clal Assistance (Article 86-102); Part 10 Enforcement
tr;lc~es 103-11~); Par: 11 Assembly 'of States Parties (Articles
13 2),.Part 12 Fmancmg of the Court (Articles 113-118); Part
p ~1?al Clauses (Articles 119-128); The text of these
prov~sIOnsalong with their alternative formulations, (the draft
rovlded by the Preparatory Commission) constituted the basic
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working document for the Conference of Plenipotentiaries
convened at Rome. Following are the salient features of the
Statute:

(i) Establishment and Structure of the Court

asures. The Seat of the Court shall be established in Hague
ttle h Netherlands.13 According to the Statute, the Court may
ill t Ieewhere whenever it considers it desirable.
sit e s '

It may be mentioned that the two ad hoc Tribunals for
e former Yugoslavia and ~wand~ were created by th~ UN

tb ity council after shocking cnmes had been committed.secUfl . als j 1· . d th ti d·urisdiction of these tnbun s IS imite to e rme an
Tbe·iories concerned and were not intended to address
t~rnltions that occurred elsewhere or to prevent future
VlO a . C·· al C ·11 bviolations. The International ~mmb hourtl. ~ . e ~

rmanent institution not constrained y t ese imitations 0
~e e and place, as a permanent entity its very existence will be
tl1ll f h . .a deterrent to would be perpetrators 0 emous cnmes.

It may be recalled that during the Special Meeting on
International Aspects Between the International Criminal
Court and International Humanitarian Law held during the
36th Session of the AALCC held in Tehran in May 1997,
delegates had unanimously favoured the establishment of an
independent and impartial international criminal court, free
from political pressures and tendencies. Preference was for the
establishment of the Court by a multilateral treaty.

The Statute establishes an International Criminal COUrt
as a permanent institution with power to exercise juriSdiction
over persons for the most serious crimes of international
concern and which is complementary to national criminal
jurisdiction.? Besides providing for the institutional structure
it lays down the general principles of criminal Iaw 'v to b~
applied by the Court and hence is both a constituent
instrument as well as a codification treaty.

The Statute establishes the following organs of the
Court: the Presidency, an Appeals Division, a Trial Division,
and a Pre-Trial Division; the office of the Prosecutor and the
Registry.t! The Court shall be brought into relationship with
the United Nations through an agreement to be approved by
the Assembly of States Parties.w with functions such as (i)
providing management oversight to the principal organs i.e.
the Presidency, Prosecu tor and Registrar regarding the
administration of the Court; (ii) considering and approving the
budget of the Court; (iii) determining whether to alter the
number of judges serving on a full or part time basis and (iv)
perform any other function or take any other action as
specified in the Statute of the rules of Procedure and Evidence.
The Assembly of States Parties can, upon the recommendation
of the Court or its own Bureau, consider any question relating
to non -cooperation by States parties and take appropriate

(H) Material Jurisdiction of the Court

The Court would be competent to adjudicate upon the
core-crimes i.e. the most serious crimes of concern to the
international community as a whole, including genocide; crime
against humanity; war crimes and the crime of aggression. 14

Article 6 of the Statute deals with Genocide and covers
tho.se specifically listed prohibited acts such as killing, causing
senous harm committed with intent to destroy, in whole or in
Part, a national, ethnic, racial or religious group. Article 7
COverscrimes against humanity as those specifically listed

~--------------------13
See Art. 3, PartI, DocA/CONF/183/9.

14
Part 2, Arts 5-8 of the Statute Doc.A/CONF/183/9.

9 See Part I, Article 1 of the Rome Statute of the International
Criminal Court Doc.A/CONF/183/9 dated 17July 1998.

10 See Part 3 (Articles22-33) of the above stated document.
11 See Part 4 Composition and Administration of the Court of the

RomeStatute A/CONF/183/9.
12 See Article 112 in part 11 of the Statute, see also Part 13 on final

Clauses A/CONF/183/9.
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prohibited acts when committed as part of a wide spread
systematic. attack directed against any civilian pOPUlatio~l"
Such acts Include murder, extermination, rape, sexual slave .
the en~orced disappearance o.f persons. and the crime ~f
apartheid. Genocide and cnmes against humanity. h bl . . arepums a e Irrespective of whether they are committed in ti

f A . I " lIneo peace or war. rtic e 8 enliets war cnmes it covers gr, aYe
breaches of the Geneva Conventions of 1949 and other seri

. I . li d i OUS~1O.ations, .as iste m the Statute, committed on a large scale
m mternational armed conflict. In the past fifty years the rn. . 1 . ' oetsenous VIO ations of human rights have occurred not .
internat~onal conflicts, but within States. Therefore th~ Cour:'~
Statute mcorporates contemporary international humanitarian
law standards that criminalize, as war crimes, seriou
violations committed in internal armed conflicts, excludin:
internal disturbances or riots.

The Preparatory Commission 15 shall inter alia determine
the definition and elements of crimes of aggression and the
conditions under which the Court shall exercise its jurisdiction
with regard to this crime. In one of the six resolutions adopted
at the Conference, it was recognized that terrorist acts were
serious crimes of concern to the international community, and
that the international trafficking of illicit drugs was a very
serious crime, sometimes destabilizing the political, social and
economic order in States. It was regretted that no generally
acceptable defmition of the crimes could be agreed upon for
inclusion within the jurisdiction of the Court. It was
recommended that the Review Conference provided for in
Article 123 of the Statute should consider them, to arrive at an
acceptable definition and their inclusion in the list of crimes
within the court's jurisdiction.

Article 24 of the Statute deals with non-retroactivity
ratione personae and emphasizes that the Court has
jurisdiction only with respect to crimes committed after the
entry into force of the Statute it states that "no person shall be

15 See Art 121 and 123 ofthe Statute Doc.AfCONFfl83f9.

241

, . ally responsible under this Statute. for cond~ct
~lll:tted prior to its entry into force". An article concernmg
Corn~~ditions to the exercise of jurisdiction provides that a
prec by becoming a party to the St~tute, accepts tI:e
su~ted"ti n of the Court with respect to crimes mentioned m
'\lOs IC.?{ts prOVISIOns.

With regard to rationae personae it may be stated that
statute contemplates jurisdiction of the c~urt over legal

the ris with the exception of States.I? Article .2? of the
persot 'deals with individual criminal responsIbIlIty and
Statu e . . di .I states that the court is primarily to have jurts .1ctlOnde:~atural persons. It may be mentioned here that m the
OV t of applicable penalties, that the Court shall have no
contex 18 f 17 As to the'urisdiction over persons un~er years 0 age.
~risdiction raiionae tempons of the court para~aph. 1. of
~c1e 8 of the Statute states that the "Court has Junsdlc~on
only in respect of crimes committed after the date of entry mto
force of this Statute".

(W) Complementarity

The third preambulary paragraph pro~~es that t~e
principle of jurisdiction of the International Cn~mal Court .1S
to be complementary to national criminal JustlC~ systems m
cases where such trial procedures may not be available or may
be ineffective. Besides the preambulary paragrc:-p~. ~he
principle of Complementarity involves issues of admlss.lbil~ty;
ne bis in idem'; initiation of an investigation; general oblIgatIOn
to cooperate and surrender of a person to the Court. More
specifically attention needs to be drawn t? the vague
formulations involved in determination of the actions of a State
or its legal system as regards unwillingness .or ina~i1~ty to
prosecute, doubts on the independence or impartiality of
proceedings, etc. These issues involve subjective element of
determination and the real implications of the
Complementarity principle could be known only when ~he
COurt starts applying a set of identifiable criteria to decide

------------------------
16 Art.25 of the Statute.
11 Art.26 of the Statute.
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when. the national legal systems are ineffective or inavailable
Th~ VIewsas expressed by the AALCCMember States are sq.
valid a~ regards the drawing up of clear jurisdictio 11
boundarIes between the jurisdiction of the Courts functio ~q}
with the criminal legal systems of States and the Court so nlng
avoid 1 . f···· . as to. 1. over appmg 0 jUnSdictions m the administrationJustice. of

(iv) Trigger Mechanism

Althou1?h~he.c~nsent of the State is primary in decidin
the extent of jUnSdictIOn of the Court the "trigger mechanisIll~
was. care.ful.ly considered by the Conference of
Plempotentl(:mes. T~IS mechanism touches upon two main
clusters of ISsues (1) acceptance of the Court's jurisdiction
~t~te .co~sent req~irements and conditions for the exercise of
jurtsdiction and (11) who can trigger the system and the role of
the Prosecutor. 18

The jurisdiction of the Court over a person with respect
~o a crime ~eferre.d to in the Statute of the Court may be
mvoked by eIther (1) a State Party; (ii) the Prosecutor or (iii)the
Security Council.

(v) Role of the Security Council

Under the Charter of the United Nations the Security
Council is entrusted with the task of maintaining international
peace and security. Article 39 of the UN Charter confers on the
Council the power to determine an act constituting aggression
or threat to international peace. Besides enabling the Security
Council to refer a matter to the Court for its exercise of
jurisdiction, the Statute empowers the Security Council to
seek a deferral of any investigation or prosecution for a period
of 12 months from the date of its request.is Article 16 of the
Statute states that no investigation or prosecution may be

18 Articles 13 (Exercise of Jurisdiction) 14 (Referral of a Situation by a
State Party and 15 (Prosecutor) Doc No.A/CONF/183/9.

19 See Article 16 referral of investigation or prosecution.
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ed or proceeded with for a period of 12 months after
cortlrnenc ity Council in a resolution adopted under Chapter

Secun, . h t d theWe f the Charter of the United NatI0X:s, as reques e .
VII Otto that effect. Serious apprehensI~ns have b~e~ raised
Co

ur
the potential for mischief inherent m the prOVISIOn.T~e

ElSto it to abuse the power to seek deferral and use It
opensl y . . ti ot bepr . 1 to block investigation or prosecu IOn cann

selectIvei Hence it was felt that the Security Council should
ruled ou:. urn role to play in the functioning of the Court orhElvea rmrum .. fth C t. ld cloud the independent functioning 0 e our.else It cou

(vi) Principles of Criminal Law

Although there were different views on many aspects of
the Court, there was a broad agr~ement that ~he fund~ental
rinciples of criminal law be applied to the cnmes pumshab.le

~nder the Statute of the Court be ~learly prono~nced .In
accordance with the principle of legality, nullum cnmen sme
lege; nulla poena sine lege. Accordingly p~ut. 3 of the ~ta~ute
(Articles 22-33) addresses the Gen.eral ?nnc?ples. of Criminal
Law.The principles of criminal law IdentIfi~d In this P~t of the
Statute include: (i) nullum crimen sme lege;.. (~1) no?-
retroactivity; (iii) individual crimin~ res.po~sI~Ih~y; (IV)
irrelevance of official capacity; (v)exclusion of jurisdiction over
persons under eighteen; (vi) responsibility of comm~~ers. and
other superiors; (vii)non-applicability of statute o.flImlt~tI~ns;
(viii) mental element; (ix) grounds for excludmg. cnmmal
responsibility; (x) mistake of fact or law; (xi) supenor orders
and prescription of law; and (xii)applicable Law.

The General Principles of Criminal Law are to be
SUpplemented by Rules of Procedure and Evi~ence to be
prepared by the Preparatory Commission estabhshed by the
Rome Conference. The draft text of the Rules and Procedures
and EVidencewould thereafter be approved and adopted by the
States Parties to the Statute.

The Statute incorporates fairly detailed and elaborate
oVisions for conducting investigations and prosecution of
ses (part 5- Art.53-61); The Trial (Part 6-Art. 62-76);
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Penalties (Part 7-Art. 77-80 . A po84); and Enforcement (Part\oPP~al and Review (part 8 art 8
the Court's organizational -Art. 103-111)..It also stipui O.
qualification of judges et (Plaw, by specifying the requ~tesc. art 4). lred

~he Statute does awa wiallows imprisonment for y. th death penalty and insr
imprisonment in additionx:~um ~f 25 years; a term of~~d
are provided under the Rules :e~ wh1dchcan be imposed Whi~theoce ure and Evidence

(vii) Preparatory Commission .

A Preparatory Commission h bResolution F of the F' al A as een established bPI . in ct adopted thYempotentiaries, which shall re ar ate Conference of
arrangements for the establi h p P e proposals for practicalf h 1S ment and c . .
o t e Court, it shall inter alia ommg into operation. ' prepare draft texts of'
(1) Rules of Procedure and E . .30 June 2000' vidence to be finalized before

,zz: of Crimes including thee ements of crimes of a . definition and
under which the Court ~~~s10n ~d the conditions
with regard t thi exercise its jurisdiction

o IS cnme;
A I .re ationship agreement b tUN' e ween the Court and the

,

(ii)

(iii)

basic provisions governin hbe negotiated between h g a eadquarters agreement to" t e Court and the host country;

Financial regulations and rules'

a budget for the first financial ;ear; and

Rules of Procedure of the Assembly of States Parties.

The Commission shall . .on aggression, includin th drep~e proposals for a provISIon
of aggression and the g d~' efinition and elements of cri~es
exercise its jUrisdiCtio~o:n:ons under which the ICC W111~
submit such proposals t th regard to this crime. It sh
Review Conference with0 ~ Assembly of States Parties at a_ , a view to arriving at an acceptable

(iv)

(v)

(vi)

(vii)
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rovision relating to the crime of aggression shall enter into
tree for the St,:,tes Parties in accordance with the relevant

rovisions of tlris Statute. The Commission shall remain in
~stence until the conclusion of the first meeting of the
~ssemblY of States Parties.

The Commission shall remain in existence until the
conclusion of the first meeting of the Assembly of States
parties," Part 11, Article 115 of the Statute establishes the
~ssembly of States parties, on which other States which have
signed the Statute or the Final Act may take part as observers.
Atnong other functions, the Assembly shall consider and adopt
recommendations of the Preparatory Commission; provide
l1lanagement oversight to the Presidency, the Prosecutor and
the Registrar regarding the administration of the Court;
consider and decide the budget for the Court; decide whether
to alter the number of judges; and consider any question
relating to non-cooperation; it shall prepare a report on all
l1latters within its mandate and submit it to the Assembly of
States parties and shall meet at the Headquarters of the

United Nations.

(viii) Financing of the Court

Part 12 of the Statute comprising of 6 articles (113-118)
concerns financing of the Court, Article 1lS of the Statute
states that expenses of the Court and of the Assembly of States
Parties shall be provided by mainly two sources i.e. assessed
contributions made by States Parties, and funds provided by
the United Nations, subject to the approval of the General
Assembly, in particular in relation to the expenses incurred
due to referrals by the Security Council. It also provides that
the Court may receive and utilize, as additional funds,
voluntary contributions from Governments, international
Organizations, individuals, corporations and other entities, in
aSccordancewith relevant criteria adopted by the Assembly of

tates P ti Thi .ar ies. IS was an ISsue where there was dIvergence

------------------------
See Article 115 of the Statute.
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in views in the Preparatory Committee. It may be recalled tha.t
during the 37th Session of the AALCCconcern was expressed
by Member States that a financial system was essential t
ensure smooth and effective functioning of the Court. 0

(ix) Review Conference

Article 123 addresses the issue of the Statute's review
and provides that seven years after entry into . force, the
Secretary General of UN is to convene a Review Conference21 to
consider any amendment to it. Such a review may include but
is not limited to the list of crimes under the jurisdiction of the
Court. Subsequent debates in the Sixth Committee reveal that
delegates do favour only a review of matters but are against
altering the basic elements of the Court.

(x) Ratification

Article 126 in Part 13 of the Statute deals with Entry
into Force. It states that the Statute shall enter into force on
the first day of the month after the 60th day following the
deposit of the 60th instrument of ratification, acceptance,
approval or accession with the Secretary General of the United
Nations. It may be recalled that the Statute was opened for
signature in Rome on 17 July 1998 and will remain open for
signature at the United Nations Headquarters until 31
December 2000. (We already have before us the experience of
the UN Convention on the Law of the Sea which required 60
ratifications to enter into force, and about which it was felt
that in a bid to ensure universality of participation too large a
number delayed its entry into force. But a lower number of
ratifications could jeopardize the objective of universality of
acceptance of an international jurisdiction).

21 See Article123 of the Statute.
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I to n Adoptedtttee and Reso u 10° Onthe Sixth Comml
cotiSCuSsl0n1°f the General Assembly
" he 53rd Session 0
bY t . d debate on the futureitt Wltnesse a ak

The Sixth Comml ee ith several spe ers. . al Court Wl
he International Cnmm .' on commence work at the

of ~ g that its Preparat?ry comr;:~sl Preparatory Commission,
\l~~st possible dates m 19i~he I:ternational Criminal Court
e rovided for by th~ Sta~ut~9~8 will lay the groundwork for the
Pdopted in Rome rn Ju ~ t' Among its first tasks, the
~unctioning of the o,:r . drafting the Court's rules of
commission wo~ld begm d elements of crime as well as a

dure and eVldence, an ial ar These are to beproce t' first financl ye . . . al
budget for the Cour s ~OOO All these elements are cr:tlc to
fmalized bef~re 3~.J~~~e Statutes will actually be a~phe~d
the manner in w ic .' will also be involved m m ng
implemented. The Comm~Sl?nal establishment of the Court.
arrangements for the p YSlC C mmission is open to all

. . . the Preparatory 0
ParticlpatlOn m h have not signed the Statute.
States even those t at

d ted by the General Assembly
Resolution 53/105 a o~ l' has requested the

d S . n22 mter a ta . .
during the 53r easio ne the Preparatory CommlsslO~ to
Secretary General to conve . F23adopted by the Umted

. d ith ResolutlOn .' thmeet, m accor an~e w ce of Plenipotentlarles on e
Nations Diplomatlc Confere~ al C· . al Court in order to

1 t ation rnrnn , .
Establishment of an n ern luti and in that connectlOn

d t f that reso utlOn, f
perform the man a e 0 e effectiveness and acceptance. 0
to discuss ways to enhance th 1999 For effectlve
the Court from, 16 to 26 hFe~rU~atory Commission the
participation in the work of t e .ted to take steps to expand
Secretary General has been reque~~shed in General Assembly
the mandate of the trust fund esta ontributions towards
Resolution 51/207 for ,:,o~un~aryo~ the least developed
meeting the cost of partlClpatlOn
countries.

n AnnexureI to this brief.
23 Annexedherewith as Annexuren.
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I First Session of t
International Crimina~e Preparatory Commission '
Headquarters, New York ~:_~rt6'F hbeld at United NatiofOt

, e ruary, 1999 Ils

Pursuant to Resol ti
RO.me Conference 0 u on F o~the Final Act ado
Cnminal Court and nb the establIshment of an I tpted ~t the
8 D 'y General A n ernabo

ecember, 1998 the P ssembly resolution 53/105nal
to finalize draft te~ts on refaratory Commission Was di of
~lements of crimes befo~ ~sOo~procedure and eViden~:e:~

ommission is entrusted wi h ~ne 2000. The Preparat
,operation of the Cou t t laYIng the groundwork f ory
60 ratification r , once the Statute enters into f or ~he

. orce WIth

'. The Officers of the Pre .
PhIlIppe Kirsche (Canada) Ch ~aratory Commission are M
l~~snia and Herzegovina) M~r~an~ Mr. Muhamed Sacirbe~
C{l(~a), and Mr. George M~kenzie (Te.;d Rwellamira (South

aIrmen and the Rapporteur is Mr ~~Ia:~ anh~Tobago), Vice
. u ermaj (Jordan).

Two co-ordinators were .
the coordinator for the W' ki appOInted one for each group
an~ Evidence is Ms. Silviao;er~!n~roup on Rules of Procedur~
whIle Mr. Herman Van Heb I ez de GUrmendi (Argentina)
the Working Group on Elemenets(Nfetch~rlands)is coordinator of

, 0 nmes.
During the session the P

to .the appointment by' the ~6~atory Commission agreed
ord~nators. They were Mr. Rwell aI~man of Additional Co-
ordInate matters relating t P arnrra (South Africa) to co-
and Administration of the ~OU~)~4 of the S~atute (Composition
7 (Penalties); Mr. Phakiso ' Mr. Rolf FIle (Norway)on Part
(International Co-op ti Mochochoko (Ie-sotho) on Part 9Tu era on and J di .valu Manono- (U it d u ICIalAssistance)' and Mr.
d fi . . b4 ill e Republ' f 'e InIbon of the Cri f ,IC 0 Tanzania) on therme 0 AggreSSIon.
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IUport of Working Group of Rules of Procedure and
&1Tidence

Ms. Silvia Fernandez de Gurmendi, Coordinator for this
groUPwhile presenting an oral r~p?rt on its ~ork, said it held
nine meetings. It deferred deCISIOns relating to the final
tructure of the rules of procedure and evidence. The group

~onsidered a number of proposals submitted by delegations .on
Part 5 of the Statute. It was suggested that the authors should
consult with a view to merging the proposals into one
consolidated document. An informal consultation, open to all
delegations, was coordinated by the representative of
Switzerland. In the end document PCNICCj 1999 jWGRPEj
RT.4 was drawn up to serve as a basic document for future
discussions.

Document PCNICCj 1999jDP.8 and Adds. 1 and 2 were
also discussed by the Working Group, but due to lack of time
no single text based on them could be produced. In view of the
difficulties encountered the Coordinator urged delegations to
present their proposals well in advance of the next session. At
its next session the Working Group should attempt to complete
work on Parts 5,6 and 8 of the Statute.

Summary of Discussion Papers

The Coordinator of the Working Group of Rules of
Procedure and Evidence submitted four discussion papers. The
Working Group focused only on Part 5 of the Rome Statute,
which deals with investigation and prosecution.

The first discussion paper (PC NICCj 1999 j
WGRPEjRT.I) dealt with the determination by the Prosecutor
to proceed an investigation. Among the views presented were
that: the Prosecutor may seek additional information from
States, organs of the United Nations, intergovernmental
organizations, or other reliable sources that he or she deems
appropriate, and may receive written or oral testimony.
Secondly, when the Prosecutor decides that here was not
sUfficient basis for prosecution, he or she shall inform in

250



Writing the Pre-Trial chamber together with State or States thatreferred a situation to him Orher.

The second discussion paper (PC NICC/
199

9/
WGRPE/RT.2) dealt with procedure to be fOllowedin the eVent
of an application of a decision by the Prosecutor not to proceed
with an investigation or not to prosecute. In that regard the
views expressed included: where the Pre-Trial Chamber
requested the prosecu tor to review his or her decision nor to
initiate an investigation Or not to prosecute, the Prosecutor
shall reconsider that decision as soon as Possible. Another
view Was that once the Prosecu tor has taken a fina! decision
he or she shall notify the Pre-Trial Chamber in Writing. That
notification shall contain the Prosecutor's conclusion, the
reasons for the conclusion as well as a full explanation of those
reasons. Finally, the Pre-Trial chamber may, on its OWn
initiative, review a decision of the prosecutor of its intention to
review his or her decision and shall establish a full-frame
during which he or she may SUbmit observations.

The third discussion paper (PC NICC/1999/
WGRPE/RT.3) dealt with proceedings with regard to the
confirmation of charges. In that regard, the views expressed
included: A person subject to a warrant of arrest or a
summons to appear in the Court shall appear before the Pre-
Trial Chamber in the presence of the Prosecutor. At this first
appearance, the Pre-Trial Chamber shall set the date on which
it intends to hold a hearing to confirm the charges. Between
the first appearance and confirmation hearing, evidence shall
be disclosed. The victims and their legal representatives, who
shall have access to the proceedings, shall be notified to the
date of the confirmation hearing. They may also asked to
intervene during the hearing, by addressing a written request
to that effect to the Pre-Trial Chamber. Finally states wishing
to challenge the jurisdiction of the court or the admissibility of
the case before the Pre-Trial chamber at the time of the
confirmation hearing shall make a written request to that effect
no later than 30 days before the hearing.
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. er (PC NICC/ 1999/fourth diSCUSSIOn pap. e In that regard,
TheT 4 dealt with disclosure of ev~!en~;"'ber shall bold

WGRPE/~~p~essed included: The :re-I~:~rec takes place under
tile v1ew~nferences to ensure that 1SCse a pretrial judge be
statuS c conditions. For each cae ' nces The Prosecutortisfactory h status conrerences, h m
sa . d to organize sue ames of witnesses w 0
appomte ide the defence with the .stif at trial and copies of
shall pro:utor intends to call to tes ;r wever, the question of
tile Prose made by those witnesses. 0 ho need to be kept
stateme~~ssure of the identity of WltneS~';:'e':;efence shall notify
non-d1SC s needs further discussion. alibi in which case the
anonymou ~or of its intent to plead: al~b.' The defence shall
the prosechuallspecify the detai~s of t e b I Ian·d Prosecutor if it
d fence s h T ial Cham er . .1.
e . e notice to both t e excludi criminal responsibility.also giV . ground for exc u mg. tends to raise a

10 Elements of Crimesrt of Working Group on

Repo . . the Working Group
t of dISCUSSIOns . ti le 6At the fist sage . s of genocide m ar IC

·d ed the elements of the Cnme ph 2(a) of article 8consi er well as paragra it The
f the Rome Statute, as b. of proposals before I .

o . es on the aS1S ide andconcerning war cnm ~ neral discussion on genoc .
Working Group comp~eted g~ focused mostly on subst~tIve
grave breaches. The dls~ussIOns necessary in order to design a
issues Further discussion wa~ s The Working Group would
struct~re accept~ble to. delef~~I~~l~ments of crimes at the nextcontinue its consideration 0 .. on
session of the Preparatory Commissi .

. PapersSummary of DiSCUSSIon

ki Group on Elements ofThe Coordinator of the ",!or mg The Working GroupC . b itted three discussion papers.rimes su mi . ar crimes).fOcused only on article 8 (w

. . a er (PC NICC/1999/The first discussion p p. f genocide). That
WGRPE/RT.l) dealt with article 6 (the c.r~mew:s the intent to
Paper states that the crime of gent?CIale ethnical, racial or

. part a na IOn , d kn wdestroy in whole or ill, r if the accuse ereligiou~ group: Genocide shall also occu
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or should have known that his or her actions would destro
gro~p or the conduct was part of similar conduct direcie q
against that group. The paper further defmes five differ d
types of genocide crimes. ent

The second ?isCus~ion paper (PC NICC/1999
WGRP~/RT.2) dealt WIth artIcle 8 (war crimes). It stated th /
war crrmes would OCcur !f the conduct took place in t at
context of and was assocIated with an international he

fli d if armedcon ICt; an I the person or persons affected by the conduct
were protected under one or more of the Geneva Convent.
o~ 1949 and the accused was aware of the fac~~~
CIrcumstances that established this status.

bly of States parties. He also designated Mr. Christian
~sse:;:eira (Chile) to serve as the contact point for work on the
tdaq in topics: a relationship agreement betwe:n th~ C.ourt
folloWlth: United Nations; a draft text of ba~Ic principles
and in a headquarters agreement to be negotiated between
govern gt d the host country and a draft agreement on thethe Cour an . . '

. ·1ges and immunities of the Court.pOVl e

Sessions of the Preparatory CommissionFUture

The Second Session of the Preparatory Commission. is
eduled to be held from 26 July to 13 August. A th.lrd

sch. . planned for 29 November to 17 December. DunngSeSSlOnIS ti f
the July/August Session, the coordinator on the ques on 0

. would report on the result of his contacts on thataggresslOn
questions.

. The .paper. d.iscu~~edfive types of war crimes: (i) the War
cr~me of ~Ilful killing; (11) the war crime of torture; (iii) the War
cnme. of mhuman treatment; (iv) the war crime of biological
exper~ments and (v) the war crime of wilfully causing greatsuffenng. Comments

It is the view of the AALCCSecretariat. that the S~atute
as adopted, although remains far from reac.hmg a .unan.Im~us
approval is a product of pragmatic compromises. It IS satI~fymg
to note that the efforts of the international commum.ty to
establish an International Criminal Jurisdiction to tl! heinous
crimes has become a reality. The Rome Conference ~tne~sed a
considerable number of thorny and extremely sensitive Iss~es
being resolved - more particularly iss.ue~ li?~ed with exercise
of national jurisdiction, criminal jurisdiction, matters. of
national security and sovereignty and role ~f the Secunty
Council. Concessions have been made by all SIdes to reach a
consensus. The Lacunae and unaccepted dispositions for some
countries which are in the present Statute, need not be a
cause for acute despair and complete rejection, on th: contr~
the mere fact that a significant number of States WIth vaned
legal systems and cultural ethos have voted for a common text,
is an indication of the strong will and political commitn:ent of
these States to address international crimes, that have hitherto
gOne unpunished, and it is indeed a first progressiv~ step
taken by these countries to accept therefrom that their own

The thir~ discussion paper dealt with suggested
commez:tts relating to the crime of genocide. Among the
suggestI~ns the paper stated that it is recognized that rape and
sexual VIOlencemay constitute genocide in the same way as
any other act, provided that the criteria of the crime of
genocide were met.

~t. the end of the first session of the Preparatory
CommISSIOn, Mr. Philippe Kirsch, Chairman of the
Commission, said it was essential that every effort was made
by delegations to agree on common approaches to issues
before the Preparatory Commission, and to undertake real and
effective negotiations. The essential objective was to establish
an International Criminal Court which functioned fairly and
effectively and was widely Supported.

The Chairman designated Mr. Hiroshi Kawamura
(Japan) to serve as the contact point for some of the issues to
be discussed by the Commission, including: the draft text of
financial regulation and rules and the rules of procedure of the
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nationals, perpetrators of these crimes be tried outside their
own boundary.

Furthermore, against the backdrop of the discussions
held among AALCC Member States during the annual
Sessions, the two Special Meetings sand subsequently during
the Rome Conference, it can be asserted that the Statute goes
only half way to meet the aspirations of the AALCCMember
States, the task of identifying common grounds has not been
an easy one. Nevertheless the explanations offered by AALCC
Member States during the adoption of the Statute reveal
certain issues that are of common concern;

Firstly, States have taken objection to the exclusion of
weapons of mass destruction including nuclear, chemical and
biological weapons in general and nuclear weapons in
particular from the jurisdiction of the Court. This non-
inclusion will be behind the abstention of some States to sign
this Statue. An ICC, whose Statute was being negotiated fifty
years after the invention and first use of nuclear weapons
should explicitly ban their use and consider it a "crime against
humanity". However, this has not happened, the message this
sends is that, the international community has decided that
the use of nuclear weapons, the most inherently indiscriminate
of weapons, in not a crime. Another Lacuna which is related to
the serious nature of offences, States expressed regret that the
Statute had failed to address the crimes of terrorism and drug
trafficking.

Secondly, some States have questioned the conferment
of proprio moto powers on the Prosecutor, on the ground that
such right to initiate prosecutions places State Sovereignty on
the subjective decisions of an individual. The Pre-Trial
Chamber provisions to check these powers was felt to be
inadequate.

Thirdly, some States felt that the Statute lacked a
clearer definition of Complementarity. Concerns were also
expressed about the role of the Security Council in relation to
the Court to off set any unilateral reference by the Security-
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uncil. Some States argued for including the General
Cosernbly also in the process of determination of a reference.
~~e Statute giv~s to the Security council a role in terms .that
'ola

te
internatlOnal law. It was argued that the CouncIl be

~ven a role in the Statute because it had set up the ad hoc
~bunals for the former Yugoslavia and for Rwanda and has
tberefore established its right to do so. Those decisions were
not legally perfect. It will be re~alled, that the Prepar~tory
Cornrnission had taken the VIew that the InternatlOnal
Crirninal Court be established by a treaty. Whilst the Security
council can create an institution for a particular situation
which is determined to be a threat to the peace and security
i.e. under Chapter VII of the UN Charter, it could be an
expansive view to suggest that the powers of the Security
council go so far as to create a standing body which would or
could deal with situations which had not yet arisen or
occurred, much less than be determined to be a threat to the
peace and security of mankind.

But what the Council seeks from the ICC through the
Statute, is the power to refer, the power to block and the power
to bind non-States Parties. The power to refer would be
unnecessary because the Security Council set up ad hoc
tribunals at a time when no judicial mechanism existed to try
the heinous crimes committed in former Yugoslavia and
Rwanda. With the establishment of an ICC the States Parties
would have right to refer cases to it and hence there is no need
for the Security Council to refer cases.

A view expressed during the "AALCC meeting to
consider the Preliminary Reports on the Themes of the First
Inter:national Peace Conference" raised troubling questions
relatmg to the basic principle of equality among nations and
beoples and the five permanent members of the Council had
t~en pla~ed on the pedestal by the rest of the world accepting
b at their leaders, officials, soldiers, cannot ever be accused
e.fore the International Criminal Court of committing grave

CrIme f' .s 0 international concern.
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Since the Council has been provided the power even t
capture non-Parties to the ICC within its purview there mighO
~.n~e ~ ~egally absurd situation of non-parties triggering IC~
jurisdiction on otheir non-Parties. Under the Law of Treaties
no S~~tecan be forced t.oaccede to a treaty or be bound by th~
provisions of a treaty It has not adhered to or ratified. Th
Statute violates this fundamental principle of international 1 e
by conferring on the Council a power which it cannot have. T~W
Statute will, therefore, given non-States Parties, workine
through the Council the power to bind other non-State g
Parties. The role of the Security Council built into the Statut:
of the ICC and how much control it should have over the
Court, will be a cause of concern to the majority of States.

Notwithstanding the inspiration that springs from the
rocks of the Statute, it must be considered that many difficult
legal issues of highly political and extremely technical nature
have to be solved.

Not all the tasks have been accomplished. Other
instruments within the Preparatory Commission are still to be
finalized, and ratification in a sufficient number is required so
that the court can start its work. 75 States have so far signed
the Statute to establish the International Criminal Court.
Senegal has become the first State to ratify the Statute.

It will not be out of place to mention that the Under
Secretary General and Legal Counsel of the United Nations,
Mr. Hans Corell at the meeting of the Legal Advisers of Member
States of the AALCCconvened at the United Nations Office on
30th October, 1998 in NewYork, as well as during the recently
concluded AALCCMeeting to consider the Preliminary Reports
on the Themes of the First International Peace Conference,
held in New Delhi on the 11th and 12th February, 1999
recognized that the adoption of the Statute of the Internation~
Criminal Court in Rome was a major achievement and urged
delegates to take a closer look at the Statute and find ways an t
means of ratifying the same. He felt that the AALCCcould ac
in a manner akin to the Law of the Sea Convention, and be an
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. ation which encourages its Member States to sign and
rganlZ .o .fy the Statute at the earlIest.

raU . .
. .. the significance of the historicWhIle recogmzmg ..
. hich culminated in the adoption of the Statute It

PromIse w Icorn . bl that the AALCCMember States evo ve common
is desl~:s i~ furthering the progress achieved at ~ome. For the
strategI d i its tasks it would need the Widest supportt to succee In 1 , k .
Cour t· al Community In the short term the wor mth Interna IOn· . I .of e t Commission offers scope for articu ating
the Prepara ory .. C R iew. . ts In the long run prOVIsIOnlor a eVI
AALCC'sVIewpom . ' .. h

C
ould provide a suitable forum for pursumg Wit

conference .
d vigor tasks unaccomphshed at Rome.renewe
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\TII. STATUS AND TREATMENT OF REFUGEES

(1) Introduction

The subject, "Status and Treatment of Refugees" was
initially included in the agenda of the Asian-African Legal
consultative Committee (AALCC)following a reference made by
the Government of Egypt in 1964. These discussions
culminated in the adoption, at the 8th Session of the AALCC,of
a set of guidelines titled "Principles Concerning the Status and
Treatment of Refugees, 1966", (commonly referred to as the
'Bangkok Principles). Subsequently in 1970 and 1987, as a
step towards updating the Bangkok Principles, the Committee
adopted two addenda on the right of refugees to return and the
norm of burden-sharing respectively. Since then, the issues
concerning refugees have been subject matter of discussion at
successive Sessions of the Committee. The work of the AALCC
in this area has been assisted by close functional relationship
developed with the Office of the United Nations High
Commissioner for Refugees (UNHCR).

At the Thirty-fifth Session of the AALCC(Manila 1996),
the UNHCR Representative, commending the work of the
AALCCin the field of refugees recalled that the year 1996
marked the 30th anniversary of the adoption of the Bangkok
Principles. She felt that the commemoration of this occasion
Wouldafford a good opportunity for the AALCCmember States
to take stock of the experience acquired during the last thirty
Years. In this context, she expressed the willingness of UNHCR
to co-sponsor with the AALCC a Seminar or Colloquium on
~fugee law whose point of departure will be a review of the
Sangkok Principles. Pursuant to its deliberations at the
Tession, the Committee in its resolution on the 'Status and
~eatment of Refugees', took note of the proposals advanced by
See Rep~esentative of the UNHCR and requested the AALCC
te cretanat, "to organize in collaboration with the financial and

chnical assistance of the UNHCR, a Seminar in 1996, on the
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Status and T. reatment of Refu e
Anniversary of the p" g es to commemorate th
AALCCat its 8th Sessio n~cIPBles of ~efugees adopted be 30Ul

n In angkok In 1966" Y the
A Preparatory Meetin of

at New Delhi in Septembe g the AALCCMember States
and format of the Co r 19?6 adopted the main obi ~eld

mmemoratIve Seminar: ~ectIves

(i) It was agreed that th S .
to 13 December 1996 :t ~mI~lar shoul~ ?e held from 11

ani a, the PhIlippines'
(il) ,The aim of the co .

mmemoratlVe event should be:

(a) the. promotion of the knowledge of these principles; and

(b) their .re-examination in the Ii
practIce in the Mro-Asian re ~ht of.developments in law and
recommending further action~on since 1966, with a view to

(iii) The following four bi
. su ~ects were ide tifi dconsIderation at th M' ~ re for fOcussed

definition' asylum ~ anila Semmar: the refugee
solutions;' and burd: hst~dards of treatment; durable-s armg.

The Seminar jointl .
UNHCR, with financial su Y organIzed by the AALCC and
was held at Manila from 1f~or~£r~m the Government of Japan
was attended by Rep o. ecember 1996. The Seminar
Observer States and of~~7~~t~~ves of 26 Member States, 2
Office of the UNHCR r the AALCCSecretariat and the
agreed to constitute ii' nWorde~to facilitate discussion it was
r 1 ti Our orking Gro de a mg to (i)definition of re .. ups to ebate the issues
treatment; (iii) durabl 1 ~ugees; (u) asylum and standards of

e so utions; and (iv)burden-sharing.
. The deliberations co d .

Working Groups were id n ucted m parallel sittings of the
the deliberations th gui ded by the moderators. At the end of
Groups SUbmitted a r:p:~ terathtors of the respective Working

o e Plenary.
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The Seminar 'also recommended that the Secretary
General of the AALCCsu?mit ~he final ~eport and conclusions
f this Seminar to the Thirty-sixth SeSSIOnof the AALCCto be

~eld in Tehran in 1997, and that the re-examination of the
aangkok Principles on Status and Treatment of Refugees be
. troduced at that Session as a key sub-item under the item
In fRf ""Status and Treatment 0 e ugees .

Accordingly, the Secretary General in his report to the
committee at its Thirty-sixth Session (Tehran, 1997) conveyed
the outcome of the deliberations and the set of
recommendations adopted at the Manila Seminar. While some
delegates wished to carry forward the process of review set in
motion by the Manila Seminar, others had called for a more
detailed study of the recommendations before undertaking any
further work. Hence, the Committee in its resolution on this
item, while acknowledging the importance of the
recommendations adopted at the Manila Seminar, requested
"the Secretary General to convene as appropriate, a meeting of
experts in order to conduct an in-depth study of the issue, in
light of the recommendations of the Manila Seminar as well as
the comments thereon at the current Session and report to the
Thirty-seventh Session:

Expert Group Meeting on Status and Treatment of
Refugees, Tehran, 11-12 March 1998

In fulfillment of this mandate, at the invitation of the
Government of the Islamic Republic of Iran, a meeting of
experts was convened with the financial and technical
a.ssistance ofUNHCR at Tehran from 11 to 12 March 1998. The
Meeting was attended by 29 Member States, as well as officials
from the AALCC Secretariat and UNHCR. The deliberation at
the Expert Meeting was again with reference to the following
four themes: definition of refugees; asylum and standards of
treatment; durable solutions; and burden-sharing.

The deliberations at the Expert Meeting, while reviewing
the Manila recommendations, also offered scope for addressing
specific issues regarding the four identified themes. Drawing
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Upon their national .
problems, delegates ex ex?enence in dealing with
Manila Seminar Ov ammed the formulations arri refUgee
to rec~ncile th~ f:~~l, the dis~ussions focussed :~e~at the
hUmanItarian obligationamental Interests of States e need

s of States to protect refu and thegees.
The Expert Meetin .

to prepare an in-depth st~:so dIrected the AALCCSecret .
and to formulate draft r y of the refugee issue in the ~lat
as to reflect th p 0posals to the Bangkok P' . regIon
expres~ed in the ;ec~::::~~fY regional charac~~~~~~~:' So
the delIberations at th T h ons of the Manila Semi as

e e ran Expert Group Meet" ffilnar and
Thirty-eighth Session" D"" mg.

" ISCUSSlon

The Deputy S
introduced the Re ecretary General Mr
ReCalling the ma::~:~of the Secretary Ge~eral ~n :~ s T~agi
requested the SecretaryeofGthe 37t

h Session of AALCCubh~cht.
with AALCC eneral to und rtak w IC

. . Member States e e consultations
reVISIOnto the Bangkok P' . les the consolidated text
General had in May, Octob:~nclp es, he said that the Secret on
Member States seeking thei and December 1998 written to ~
~cCordinglY, the Secretari~; ~e:ponse.on the consolidated text

e

ember States _ Chi s receIved comments f .
Saudi A . . rna, Indonesia Ja rom ten
. rabia, SIngapore Sud T ' pan, Jordan, Pakistan

VIew to ensuring progr~ss on~' . ~zania and Turkey. With ~
~embe~ States to communicate t~I~ It~m, he urged the other

e earliest. eir VIewsto the Secretariat at

Hi h The ~e~resentative of the Offic .
g CommISsIOnerfor Ref . e of the Umted Nations

conve~ed. the wishes of r:::sees (UNHCR),Mr. Richard Towle)
CommIssIoner for Refu ees f . Sadako Ogata, the UN High
Th~ phenomenon of fo~ced 0;. the SUccess of the 38th Session.
unIversal and hence th Isplacement of people is clearly
comI?unity, he stated mu:t response of the international
~peclal responsibility' to e~UallYbe a global one. With its
eclared that UNHCR f lPIrOVIe p:otection to refugees he

generou h U Y recogruzes d 's ospitality extended b an appreciates the
y AALCC Member States to

untless millions of refugees. At a time of increasing complex
~~rnanitarian emergencies world-wide, UNHCR believes that a
broadly agreed framework of legal principles provides the basis
f r any predictable, principled and balanced action.
~haracterizing the 1966 AALCC's Bangkok Principles as one
uch legal framework that has withstood the passage of time,

~e said that new reference points are also required to ensure
their continued relevance and flexibility to the problems of the
present and future. In this connection, he recalled the exercise
undertaken towards a comprehensive revision of the Bangkok
Principles, within the AALCC,over the past three years.

Commenting on the draft consolidated text on the
proposals for the revision of Bangkok Principles submitted to
the 37th Session of the AALCC,he said that the text reflects the
individual views and concerns of States - either in the body of
the text or through a helpful series of footnotes. Acknowledging
that not all of the principles are applicable to every context, he
was of the view that, the consolidated text provides a broad and
balanced framework by which States future policies and
practices can be guided. Terming the response of AALCC
Member States to the .consolidated text as encouraging, he
expressed the belief of UNHCR that the time was now ripe to
bring this particular series of consultations to some positive
conclusion. Pledging the continued support of UNHCR to this
process, he expressed the hope that AALCCwill continue to be
a forum where the basic principles of refugee protection in the
Asian and African regions can be frankly debated, revitalized
and reinforced.
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The Delegate of Palestine recounted the experience of
Palestinian refugees during the last 50 years. Condemning
Israeli practices that triggered mass influx of Palestinian
refugees, he stated that the 'right of return' of Palestinian
people as affirmed by the resolutions of the UN General
~ssen:blY have not been honoured. While citing instances of
sraeh practices violating international humanitarian law he
?rew attention to the plight of Palestine refugees being hosted
~ Egypt, L.ebanon, Syria and Jordan. Making a reference to the
amp-DaVIdAgreement, he said that Israel has for the past 20
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years since the sign·
obliga~~n to faciIitat~n~h~frthat agreeme~t failed to fulfil .
PalestinIan refugees. Citin ~turn of a stIpulated numb Its
- wherein the World co g e. example of KUWaitand er Of
behalf of the victims, he ~~U~Ity ha~ actively interven~~SOVO
had adopted double st t at the.International comm ?n
resettlement policies pursuea;~~~s I In .responding to U~~ty

Y e sraeIi Government. L.lle

To appropriately addres .
refugees, he suggested that th s the sItuation of Palesf .
characteristics of the ph e AALCCcould examine th ~Ian
refugee law framework enomenon of "deportation" with~ ega}

. In the

The Delegate of Gh.
ponder over the vi ana commended to the S .
study and ews of the President of Ghan eSSlOn to

promote the status f a on the need t
attention to the vuln bl 0 women and children D . 0. era e char t . raWIng
~oPUlatI?n, he urged effective ~~ er of this section of the
o~ventlOn on the Elimination ac IOn as outlined in the UN

againsj Women and the Conve ~f All Forms. of Discrimination
He .re.commended that the C ntI~n of the Rights of the Child
tOPICIn its agenda. ommIttee consider including thi;

The Delegate of the Islami .
wo.rk of the Committee on this t c !?ep'ublzcof Iran recalling the
~sIan-African countries had °PIC SInce1963, stated that the
. ~veloped a positive practice ono~~r tthe past three decades
In ormed that in the 1990s I e reatment of refugees. He
~om Afghanistan and Iraq _r~eh~ hosted 4.5 million exiles
~dled in recent year W· h gest number of refugees

neIghbouring countries s. ~t. the ongoing crisis in the
complex, he said that pros re~ ~rmg the situation further
elusIve. As regards the c~ec s. or durable solutions remained
Session at New Delh· th nsohdated text tabled at the 37th
on issues pertaining ~'o_ ~ ~el~~ate made elaborate comments
refUgee, minimum stand edInltion of a "refugee", asylum to a
other solutions and b d ar s o~ treatment, right to return,
the : iti . Ur en sharIng E .InI iative for updatin th B . xpressmg his support to
Irc~n's readiness to co-o ~r e ~gkok Principles he reaffirmed
thIS regard. p ate WIth the AALCCand UNHCR in
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The Delegate of Pakistan affirmed the importance of the
dy on refugees and invited attention to the observations of

stU President of Ghana in his inaugural address that the
~e rnational community needs to evolve concerted strategies to
tJlte S akin haddress the burden of refugee move~ents. . pe g on t. e

erience of his own country, he said Pakistan had earlier
eXP ted 3.5 million Afghan refugees and is currently hosting 1.5
hos HC ....illion refugees. Speaking on the AALCC-UN R initiative to
rnvise the Bangkok Principles, he stated that : there was
re nsiderable consensus on many provisions of the consolidated
co .. thtext and hence the AALCC Secretariat must. examme e
proposals in the light of the comments receIved from the
Member States. He recommended the convening of a meeting to
consider the objections or modifications, if any, that the
Member States may propose to the text. It was his delegation's
view that the revised text be adopted as early as possible.

The Delegate of the Arab Republic of Egypt thanked the
Secretariat for its report and the Representative of the Office of
UNHCR for his statement. The AALCC-UNHCRTehran Expert
Group Meeting held in 1998, he said, provided the opportunity
for the AALCCto consolidate its work on the subject. Drawing
attention to the proposal submitted by Egypt at the Tehran
Meeting, he offered brief comments on certain aspects of the
issues under consideration for revision. As regards the "refugee
definition", he said that the consolidated text should ensure
that persons charged with crimes of terrorism are excluded
from availing the status of refugees. In this connection, he
called for enunciation of a clear definition of "political crimes".
Thus, the establishment of appropriate Principle's and
mechanisms (Article 11 of UN Convention on Suppression of
Terrorist Bombings) to exclude such terrorist elements from
enjoying refugee status, is imperative to protect genuine
refugees and prevent the abuse of the institution of asylum.
With respect to "minimum standards of treatment", he said
that most of the refugee hosting countries were developing
COUntries and hence require support from the international
community to ensure compliance with their obligations in this
regard. On durable solutions, his delegation was of the view
that voluntary repatriation was the most appropriate one for
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resolving fre ugee problems in' .
regard, he emphasized Asian Afncan region. In .
~ountries of origin in ~~ ~mportance of assistin thIS
mtegration of refuge facIIhtating the peacefuL retur; the
establishment of a wor~~~ n respon~e to a proposal CUlq
the consolidated text h g group to dISCUSSthe respon fOr
t . . , e conveyed hi d I' Ses 0o partIcIpate in the deIib' IS e egatlOn's willin 11

eratlOns of the Workm'g G guessroup.
. The Delegate of Ghana in . .

Co:nsI?eration needed to be iv hIS mtervez:tion stated th
Pnnciples into binding bligi ~n to translatmg the Ban k at
"hard" law Halo IgatlOns possessing the h g ok

. e so exhorted th AAL c aracter
accede to the 1951 C . e CC Member Stat
Refugees. onvention and the 1967 Protoc els to

o on

266

Decision on the Status and Treatment of
Refugees(Ii)

(Adopted on 23.4.99)

The Asian African Legal Consultative Committee at its
Thirty-eighth Session

Having considered the item
Refugees and the Secretariat
XXXVIIIIAccral 991 S.2;

Status and Treatment of
Document No.AALCCI

Recalling its Resolution 3714 which requested the
Secretary General to undertake consultations with Member
States and with the office of the United Nations High
Commissioner for Refugees, in particular on the consolidated
text of proposed revisions to the Bangkok Principles with a view
to submitting to the Thirty-eighth Session recommendations on
the said revisions;

Recalling the Report of the Secretary-General entitled
"Status and Treatment of Refugees" and the consolidated text
of revised proposals for the Bangkok Principles annexed thereto
and presented to this Thirty-eighth Session;

1. Expresses appreciation to the Secretary General for
undertaking consultations with Member States and with the
Office of the United Nations High Commissioner for
Refugees;

2. Takes note with interest of the Report of the Secretary
General on the Status and Treatment of Refugees, the
consolidated text of proposed revisions to the Bangkok
Principles and the comments submitted by Member States,
appearing as Annexes I, II and III to the said Report;

3. Acknowledges that the Bangkok Principles and consolidated
text of proposed revisions thereto are of a declaratory and
non-binding character on Member States and are intended
to guide and inform Member States on relevant principles
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and general practices relan
refugees in the A . n~ to the status and treatm

SIan and Afncan regions' ent of
4. Recognizes, the need to b . '

Bangko~ Principles initi::: 0e :oc~ss ~f Updating th
conclUsIOn and th . manIla In 1996 t e
consultations betw:e~~~rtance of fUrther and on- ~. a
Treatment of Refugees gene:t; States on the Status g:::J

5. Requests the Secret
consultations with Me::b ~eneral to undertake furth
United Nations High Cer tat.es .and with the Office of ther
P ti I omffilSSIOner fi R ear cu. ar on the draft consolid . or efugees, in
to finalIze the text of the . dated revised text, with a vie

revise Bangkok Pro . I W6 U incip es:
. rges Member States which h '

forward their comments on th ave ~ot yet done so, to
the Secretary General a e cons~hdated revised text t

. s soon as PossIble; and a
7. DecIdes to place the item "

Refugees" on the Agenda of th TSh~atus.and Treatment of
e Irty-nmth Session.

(Iii) secretariat Study: Status and Treatment of
Refugees

The outcome of the Expert Group Meeting at Tehran was
laced before the AALCCat its !hirty-seventh S.es.sionhel~ in

~ Delhi (April 1998). A consohdated text contammg a revised
eW

t'on of the Bangkok Principles was also tabled at thatvers . .
Session. This consohdated .text h~d incorporated the
recommendations of the Manila Semmar and the Tehran
Meeting.

The Committee, while taking note of the Secretary
General's Report and the consolidated text of proposed
revisions to the Bangkok Principles, in a resolution adopted on
this item had requested "the Secretary General to undertake
consultations with Member States and with the Office of the
UNHCR, in particular on the consolidated text, with a view of
submitting to the Thirty-eighth Session recommendations on
the revisions to the Bangkok Principles".

Consistent with this mandate the Secretary General had
written to AALCC Member States in May, October and
December 1998 drawing their attention to the above-noted
resolution and requested them to send their comments on the
text of the revised version of the Bangkok Principles.

Response from AALCCMember States

In Response to the request from the Secretary General,
the AALCCSecretariat, as of 17 March 1999, is in receipt of
comments from 8 Member States. The list of Member States
that have responded includes: People's Republic of China,
R~pUblic of Indonesia, Japan, Pakistan, Saudi Arabia,
SIngapore, Republic of the Sudan, and Turkey. Besides this,
~e following four governments - the Arab Republic of Egypt,

hana, Uganda and the Islamic Republic of Iran have, in the
COUrseof the Tehran Expert Group Meeting offered specific
proposals towards the revision of the Bangkok Principles.

268
269



It may be stated that the proposals by Egypt, Ghana
Uganda .and Iran have ~een made at a stage prior to th~
fo~m~lation of .the consolidated text on the revised Bangkok
Principles. Dunng the Expert Group Meeting held at Tehr
!Anne:: II ,of this doc~ment) Egypt proposed that the crime ~
terronsm should be mcluded as an element in the eXclusi

. . f h f onprovisions 0 t e re ugee definition. Ghana had proposed
~ompre,?ensive .de~nition for .refugees. Uganda suggested tha~
colour as a cntena for defimng refugees may be included. The

Islamic Republic of Iran stated that, taking into consideration
that voluntary repatriation constitutes a right of the refugee
Article IV (right to return) of the Bangkok Principles should
stress the importance of strengthening, extending and
promoting the ways and means to facilitate conditions for
voluntary return.

Following, in essence, are the comments received from
Member States on the consolidated text of the revised version
of the Bangkok Principles (Annex III). The People's Republic of
China has at this stage, no comments on the consolidated text.
While Japan has no particular comments, it is agreeable to the
revision of the AALCC's Bangkok Principles. The Republic of
Indonesia had stated that it has studied the consolidated text,
and recommends submitting it without any further revisions.
The salient features of the recommendations from Singapore
are as follows.

While the revision is consistent with the intention of being
guiding principles, many of the provisions are not specific
enough to create binding legal norms and may attract
controversy, as they are more akin to principles of
aspirational value only. Accordingly, it would be preferable
that the non-binding status of the principles be clearly
stated in the preamble, as this was the original intention of
the Bangkok Principles in 1966.

This revision is an opportunity to make clear that the
primary obligation for refugees should lie with States that
cause mass exodus, whether States of origin or a third State
whose acts of aggression or invasion has caused the
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relating to: mi~imumI ~ ~i'n' 'vol~l It~1 rep~th~t~~tt, ?~ )~f( r
deportation, right 0 r~ '~th internJtiohar Organlzat1~n~.
solutions ~d co-oPte~at~: efin\tion Rf the terr~ "re~u.g~,r' It
Be~ides, W1tp:~ pe~ 0) f the referenJ~ "t9 "ethmc ,0r\!PP'r m,()

rt the m 111 SIOn°t ~ " the Pakist~suppo s (, T T, T"' "A 1 ~ to a refugee 'J t f. I~r'
the prov~~ionl) o~ I • sy ~ h~ eI·ro~e~.ut>impres,sion J~~atI G i

Government agrees that t, 1,1 "d) d' On non-refoulement,
. t should be avoi e . frefugees are terrons s ted to harsh measure~!o

it assure that, Ji'akfs,tan h~s I~ot n~;OIies yet does not ~.uPBort
rejection, return 9~ ex~u\s~O~{Of~~~f~~n State~. -r:hGr.igqt(to
the prop~spl}tp ~~e,}~ ,eg y, c e te fin'ancial hard~hlPs for
compensation is per,cely~dI to {at., 'ncluding Pakistan. It
developing 'and third world countnesd, 1 haring' ~th the

. . of 'bur en-s " :alsupports the. If prov~s19n I.' h of the financl
recommendation, that the major ,~ ar~d there should be

. . b b by rich countnes )contribution 1. e orne 'h d eloping countries.
minimum financial burden on t e ev IJ

'l ) I I ,t ,I.' rabia in its corp.ments, ~a~
. .'I:he GoveFnmen~ of SaudI Anowin' two aspects. ,First) It
Inter alia drawn attentIOn to the fo t th gt "a person who uses
proposes that a provision to the efflecd a ents which enabled
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him to enter the ,State of asylum, . dntext of the Bangkok
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Pr·' b of speCIficru es Inlilciples. Second, the a serice
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Principles as to the treatment and status of refugees who die in
the country of asylum, could be a potential issue of
di~~greement ~e~ween the country of asylum and country of
ongm. Hence, It IS suggested that a provision may be added to
the revised text of the Bangkok Principles, stating that the bOdy
of the deceased refugee shall be returned to the country of
origin, unless there is a written request ('will) by the deceased
to the contrary.

The Republic of the Sudan, in its written comments
noted its agreement with most aspects of the consolidated text.
As regards Article V on the Right to Compensation, the SUdan
Government does not agree with what has been mentioned in
this article as it entails financial costs on the part of the
countries left by the refugees, the majority of which are
developing countries with difficult economic situations and in
no position to compensate the refugees.

The communication for Turkey states that the
'consolidated text of the AALCCis agreeable in principle. The
Turkish Government noted the following amendments, inter
alia, would enhance the acceptability of the text.

The terms 'national', 'country of nationality' and 'habitual
resident' may be deleted in Article I, para (a) of the
consolidated text and should be replaced with "persons", to
be consistent with Article 1 of the 1951 Refugee Convention.

As regards Article 3, para 1 of consolidated text, the
alternative formulation on the basis of Article 14 of the
Universal Declaration of Human Rights would be preferable.

Article V on right to compensation may be deleted as it
seeks to bring a new element to the Law of Refugees without
due regard to its implications.

A new Article should be formulated before Article VIII,
concerning the responsibilities of the refugee along the lines
and in the spirit of Article 2 of the 1951 Refugee
Convention.
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ANNEX-I

REVISED PROPOSALS FOR THE "BANGKOK
PRINCIPLES"!

1. The Refugee Definition

~jcle I

Definition of the term "refugee"

1. A Refugee is a person who, owing to persecution or a well-
founded fear' of persecution for reason of n~ce, colour,
nationality) ethnic oriqins, political opinions or membership of a
J?articular social group.
a) leaves the state of which he" is a national, or the Country of

his nationality, or, if he has no nationality, the State or
Country of which he is a habitual resident; and''

b) being outside of such .a State or Country, i~ unable or
unwilling to return to it or to avail himself of its protection.

J In this draft, the parts in regular characters are from the Bangkok
Principles, their Exceptions, Explanations, 'Notes, and Adtlenda.
The texts 1 in italics come from other sources, 'irioluding
recommendations of the Manila Seminar or the Tehran Meeting of
Experts, and provisions of other International instruments. All
Sources other than Articles of the Bangkok Principles are specified
in footnotes.

2 Both the Manila Seminar and Tehran Meeting of Experts trongly
recommended adding the ground of "nationality". The Tehran
Meeting of Experts recommended "ethnic origin".

3 The term "opinion" is used in all the other international refugee
definitions, instead of "belief'.

4 It may be preferable in these times to use, whenever appropriate,
the formulas "he/ she" and "his/her".

5 Recommended as a substitute for "or" in Note (iv) to Art. I of the
~angkok Principles: this is also consistent with all other
lnternational refugee definitions.
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I 2. The term "refUgee» shall also apply to every person io
Owing to external aggression, oCCUpation.,foreign domination'"',
eVents seriously disturbing public order in either part Or 0,

whole of his country of origin '". nationality, is compelled to Ie the
hISplace of habItual reSIdence in. order to seek refUge" in ano,'f

t

""
place outside his country of origin or nationality. e,

3. A person who was Outside of the State of which he is
natIonal or the Country of hIS natIonalIty, or if he has a
nationality, the State of which he is a habitual resident, at t~O
time of the evenrs whIch caused him to have a weU-foundeJ
fear of the above-mentioned persecution, and is unable 0
unwilling to return or to avail himself of its protection shan brconsidered a refugee. 7 e

4. The dependents of a refugee shall be deemed to be refugees.'
5. A person having more than one nationality shall not be a
refugee if he is in a position to avail himself of the protection of
any State or Country of which he is a national,9

6. A refugee shall lose his status as refugee if: 10

-----.-------------------
, Art. I (2) of the 1969 OAU Convenhon governing the Specific

Aspects of Refugee Pro.blerns in Africa. This addition Was
recommended both at the Manila Seminar and at the Tehran
Meeting of Experts. This paragraph also reflects Note (ii) to Art. I
the Bangkok Principles which refers to "invasion"and "OCCupying'
of the State of origin, and para.I of the 1970 Addendum to the
Bangkok Principles, which lists "foreign domination, external
aggression or occUpation". In conformity with the discussions at
the Tehran Meeting of Experts, it does not include the formula of
the 1983 Cartagena Declaration on Refugees which refers to
"generalized violence, [... ], internal conflicts, massive violation of
human rights [...}". One participant at the Tehran Meeting of
Experts was unfavourable to an expansion of the definition.

7 Note (vi) to Art. I of the Bangkok Principles.

II Explanation of Art. I of the Bangkok Principles.

9 Exception (I) to Art. I of the Bangkok Principles.

10 This paragraph is Art. II (Loss of Refugee Status) of the Bangkok
Principles, the latter's cessation provisions, with some
modifications derived from the Notes to the same Article and fromthe 1951 Convention.
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of which he was a. rns to the State h bitualhe voluntarily retu t of which he was a a[i) . al or the Coun rynation ,
id t: or

resi en , . If f the protection of
'1 d himse 0 ..as voluntarily re-avai e . nationality; It beinq

..) He h or Country of his a refugee under
(n the State t t the loss of status as when the

understood tha;a h" will take place only elf of the
this sub-parag p f lly re-availed hims

has success u . ality.P orrefugee. of the State of his nation 1 ,

protection h State
. the nationality of anot er te

he voluntarily l is entitl d to the protection of that Sta(iii) or Country and IS enti e

or Country; or . is a

th State of which he[ 1 he does not returnt to of h~s nationality, or if he has
(iv) .... al or to the Coun ry t of which he was a

natlO~·o~ality to the State or Coun ryvail himself of the
no na 1 , if he fails to a thehabitual resident, or 1 or Country after

f uch State f e haveprotection 0 .s hich he became a re ugecircumstances in w
ceased to exist. ee

. h II not apply to a refugid d that this paragraph s a ons arising out ofProVI e .pellinq reas ti n
{ J who is able to invoke ~o~o avail himself of the protec lO~~evious persecution. for r~fu~4mg
of the country of nationalitu.

11 Stylistic addition.
12 Idem.

to Art. II of the Bangkokis derived from Note (ii)
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I 7; A personI5 who . r' t .
'refugee, has com~itterdlO O.hIS admission into the C
a . a cnme a . OUntr.,. cnme against h . gamst peace, a War . -J Of
,zn~fru'{1ents drawn u urr:aanzty as defined in' int;nrn:, 01'

. cnmesUJ or ci se' . P make provisions in. matzoll I, nous non- Iiti respect if Qre./ilge prior to his ad . 'po I real crime outside hi:S 0 sUch
rhas committed acts c::slOn to that country as a re COuntry of

, the United Nations shall raryt bto the purPoses Iand prr::9.ee17, 01'
, .1 , no e a refugee. clples of

r • ..- {
II Asylum iand .Treat > ) 1'1 r1 ,!

ment of Refugees 0 rr >IJ'J~J
\ I

J Article III I
c.J r, U f)r I )1.) ':"U!jJ 1.; {I 1!',nlJlo, r

o I "J[jun G rt - •rinuo'J 10

1 ; tIlUO)

Everyone with t 1 •th r. . - ou any dzstznctio \~ ~ i.
e nght to lseek1and to eni . n oJ any kind, is Ientitle

persecution'181 J) n;oy tn. other countfies a I d to• ) J t t sy urn. F..om~ ' I J JI'
'f r if () I15 rr:':);;> I rrlr

T~is ,Paragraph is derived f I j

PnncIples. 'It is a set of I r?,-n Exception (2) of the B k
recommended at the Texhc USlOnclauses. Exclusion ~laus:ng ok
modifi d e ran Meeting J fE' s were

ie to correspond to t 0 xperts. The text is
and. t.egional instruments o~e r~rmulations of existing universal
partICIpant proposed a spedfi ~gees, as specified' below One
for eX~lusion. It was pOinte~C~~~rence t.o terrorism as a g~ound
exc.lusI~n clauses as stated in this that, If properly applied, the
mCljor. International refugee . paragraph and indeed in all the
~erronst: While the problem of te:~st.rum~nts, should exclude a
eemed Important to avoid givin t <:nsm IS not to be denied, it was

~efu!5ees are terrorists whichg he erroneous impreSSIon that all
InstItution of asylum.' would in turn Undermine the

J6 A
, rt I (5) (a) of the 0AU .
Convention. ' ConventIOn and Art. IF (a) of the 1951

J7 Art I (5) (b) of the OAU Con .
Convention. . vention and Art. IF (b) of the 1951

18 Para. 23 of the 1993 V. '
alt· ienna Declar tiernatIv~ formulation might b . "E ~ IOh on Human Rights. An
and to enjoy in other countrie e. veryone has the right to seek
14(1) Universal DeClaration fHsasylum .from persecution [...l" (Art.

o 'Uman RIghts.

Asylum to a Refugee

1.

II

c I
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~. A State has the so ereign right to grant or toJ=:.efuse asylum
in its territory to a refugee in accordanc with its
international obligations and national legislation 19 c

)Jc( {. JH

3. The grant of asylum to refugees is Ia peaceful and
humanitariah act.20 It21 shall be respected by all other
States and shalflnot Ibe regarded as all unfriendly act.

. " " I ( ). . J

4. Member States shall us their best endeavours consistent
with their respective legislations to lreceive efugees and to
secure the settlement [ f those refugees' who, for well-
'founded'reasons, are unable or unwilling to r eturn to their
country of origin or nationality. 22, 1 .>. j}

IV ~loi:t
Article III A23 1n9 1SS'fT10 2"113 s::t2 mumini
lfon.refoulement I h o: ~ rr rl...> • tP. A

I I.! b J') ! )' ~J J ! tc I

1. No, one, seeking asylum in accordance with, these Principles
f. shall be subjected to m~a~ures such as rejection at the

frontier, return or expulsion which would ~su\t in his life or
freedom being threatened on account of his race, religion,

YO rro JUJU 111

bebrr rrrro 1 II

;>, r J r c

19 This insert was recommended by the Manila Seminar and
amended by the) Tehran' Meeting of Experts from "domestic" to
"national". One participant also proposed placing the word 'lits" in
front of "National" . J

20 Art. II (2) of the OAU Convention and the preamble of the United
Nations Declaration on Territorial Asylum. ( 1

, IU {[

21 Stylistic substitution. t

22 ~rt. II (I) of the OAU Convention. 'this proposed paragraph would
Indeed reflect the positive State practice in the Af'ro'-Asianregion in
the past three decades.

.aa ' J ~

The Manila Seminar proposed removing para.3 from Art.Ill of the
Bangkok Principles and making it into a separate Article in two
paragraphs, as per' the first two paragraphs below. The third
paragraph below is actually para.3 of Art. III of the, Bangkok
Principles.
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I nationality, ethnic origin," memberShip of a ParticUI
social group or political opinion.2s ctt

2. The provision as outlined above may not however b
claimed by a person when there is reasonable grOund t'
believe the person's presence is a danger to the security o~
the country in which he is, or who, having been convict'd
by a final judgement of a particularly serious Crilll,
constitutes a danger to the community of that cOUntry.26 '

3. In cases where a State decides to apply any of the abOve.
mentioned measures to a person seeking asYlum, it ShOUld
grant provisional asylum under such conditions it may
deem appropriate, to enable the person thus endangered toseek asylum in another counny»

Article VI

Minimum Standards of Treatment

1. A State shall accord to refugees treatment no less
favourable than that generally accorded to aliens in similar
circumstances, with due regard to basic human rights as
recognized in generally accepted internationalinstruments.28

24 The addition of "ethnic origin" in the non-refoulement provisions
was recommended at the Tehran Meeting of Experts. It is in any
case consistent with the grounds in the refugee definition.

2S RephraSing of Art. III as per footnote (23) above.
26 Idem.

27 Para 3 of Art. III as per footnote (23) above.

28 Insert recommended by the Manila Seminar. At the Tehran
Meeting of Experts, one participant suggested substituting "as
regards" for "with due regard". No explanation was given. Another
suggested substituting "international human rights conventions"
for "generally accepted international instruments". One participant
in the Meeting of Experts complained that refugees were
sometimes given a higher standard of treatment than nationals.
Another doubted this, pointing out that the rules of operation were
precisely not to give the refugees higher treatment than the lo~als.
On the contrary, the services made available to refugees in a given
area often extended, as necessary, to internally displaced persons
and the local population as well.
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2. The standard of'treatment referred to in paragraph 129 shall
include the rights relating to aliens contained in the Final
Report of the Committee on the status of aliens, to the
extent they are applicable to refugees.

3. A refugee shall not be denied any rights on the ground that
'he does not fulfil requirements which by their nature a
refugee is incapable of fulfilling.

4. A refugee shall not be denied any rights on the ground that
there is not reciprocity in regard to the grant of such rights
between the receiving State and the State or Country of
nationality of the refugee or, if he is stateless, the State or
Country of his former habitual residence.

5. State undertake to apply these principles to all refugees
without distinction as to race, religion, ethnic origin, gender,
membership of a particular social group or political opinions,
in accordance with the principle of non-discrimination. 30

6. States shall adopt effective measures for improving the
protection of refugee women and, as appropriate, ensure
that the needs and resources of refugee women are fully
understood and integrated to the extent possible into their
activities and programmes.>'

29 As this is a treatment of Para.2 of this Art. VI, it had to be
rephrased accordingly.

30 Derived from art. IV of the OAU Convention and Art. 3 (partially) of
the 1951 Convention. The grounds of "ethnic origin" and "gender"
are added to reflect current international standards, the latter
reflecting Art. 18 of the Vienna Declaration on Human Rights and
foreshadowing the next paragraph. This clause reflects
recommendation (d)of the Manila Seminar under "Points for
Further Review".

31 See para (a) of UNHCR Executive Committee Conclusion No.64
(XLI) on Refugee Women and International Protection. At the
Tehran Meeting of Experts, during the discussion of a possible
provision on women, children and elderly refugees, one participant
proposed a general provision on vulnerable groups as an
alternative to a separate one on each such groups as in
paragraphs 6, 7 and 8.
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7. States shall take a .
child wh? is seekin:~:~J~~~t~t:~~s~;e:h to .ensur~ that a.
refugee m accordance with r bl o. IS consIdered
domestic law d app rea e mternational a.

. an procedures shall Or
unaccompanied or accompanied by his ' Whether
other person receive . parents or by an
humanitarian' . t . appropnate protection Y
. aSSIS ance m the enjoyment of a . and

:lghts s.et forth in the present Princi les I?phcable
international human rights instrume p and ~n other
States are Parties.V nts to which Said

rll

8. I States shall give special attention to th .
elderly refugees to ensure not only thei: p~o~~ctlOn needs of
also. the full exercise of their ri hts in p ~ cal s.afe~y, but

<) f~lly re~nification. Special att~nti~n ~~~1~ their right to
,? 0 tpelr ~sslstance needs includin s? be given to

welfare health and h '. g those relating to social
, ous1ng.

Article VIII

" 'Expulsion and Deportation
r 'J

1. Save in the national J .bli .safeguard th I .or pu lie interest or in order to

f
e popu atiori.P the State shall not expel a

re ugee.

2. Before expelling refugee, the States shall all hi
I reasonable period within hi h ow rm a
'"I ( another State Th w lC to seek admission into

apply during the ee;i~a~e shall: however, have the r~ght to
p such internal measures as It may

Ie
n

32 Art. 22 (I) of the 1989 C ' .. onvention on the Rights of the Child.

33 ThIS excerpt is taken from ATerritorial Asylum It bsti rt. 3(2) of the UN Declaration on
the conditions of ~s '1~~"stItutes for "on th~ ground of violation of
to art. VIII of the Ban . Ar~ot~eralternative proposed in Note (I)
national ity gkok Principles would Be: "save on ground of

secun or public ord .fundamental conditi fer, or a Violation of the vital or
1 Ions 0 asylum"'" ti I bl'corder" are the onl ' ' na iona security and pu 1

in Art. 32 (I). y grounds provided for by the 1951 Convention
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deem necessary and as applicable to aliens under such

circumstances.34
A refugee shall not be deported or. returned to a State or

3. Country where his life or liberty would be threatened for
reasons of race, colour, nationality, ethnic origin,35 religion,
political opinionv" or membership of a particular social

group.
The expulsion of a refugee shall be only in pursuance of a

4. decision reached in accordance with due process of law.
Except where L compelling reasons of national security
otherwise require, the refugee shall be allowed to submit
evidence to clear himself, and be represented for the
purpose before the competent aut~or!ty or a person or
persons specially designated by the competent authority.;7,

In. Durable Solutions > [••. bU

Article IV

Right of Return

t:trl i51.o

r. .
1. A refugee shall have the right to return if he s,o chooses to

the State of which he is a national or the cou'ntry of his

34 The phrase "as applicable to aliens under the same circumstances"
is taken from Note (2) to Art. VIII.

35 These additional grounds were recommended fori the refugee
definition by the Manila Seminar and the Tehran Meeting' of
Experts respectively. See footnote (2) above.

36 See footnote (3) above.
37 Art. 32(2) of the 1951 Convention. This paragraph is consistent

with the recommendation of a participant of the Tehran Meeting of
Experts that a refugee should not be expelled without due process
of law. It is also in conformity with Art. 13 of the 19q6
Int~rnational Covenant on Civil and Political Rights. In the
national context, the refugee's right to due process of law in
expulsion cases was reaffirmed in the January i1996 decision of
the Supreme Court of India in the case of National Human. Rights
Commission v, State of Arunachal Pradesh and Another (1996 [1]SC
295).
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national and in this eve .State or Country to receiv~th~t shall be the duty of such aim.

2. 38 This principle should apply to inter aliat?
who because of foreign dominati ' , any person
oc~upation has left his habitual ~:~ ex:ernc:I aggression or
bemg outside such place des' Pt e 0 residence, or whosoIres 0 return thereto.

3. It shall [... ] be the duty of the Govern
control of such place of habit al z: or authorities in
all means at their disposal, t~eUret~~~lo~:t~to ~acilitate, by
are referred to in the forezoi sue persons astit . regomg paragraph d
res u tion of their property to th 4 I ,an theem.

4. This natural right of return hall
facilitated to the same extent as also be ~njoyed and
the dependants of all such stated above m respect of
paragraph 142 above.s- persons as are referred to in

Article V
Right to Compensation
1. A refugee shall have the ri h .the State or the Country ~. ~ t~ receive compensation from
unable to return.v' w IC e left or to which he was

38 This and the next two p h1970 Add d aragrap s are paras. (1), (2) and (3)of the
en urn to the Bangkok P' . IT'this Adde d nncip es. he mcorporation of

Tehran. n urn was understood as appropriate in both Manila and

39 Stylistic addition.
40 Idem
41 1970 Addendum, para.2.
42 Modifieddue to change in paragraph numbering.
43 1970 Addendum, para.3.
44 While a Tehran Meetingof E t . .a utopia th 11 xper ~participant called compensation

exam Ie' ~no e,r ca ed attention to its necessity when for
referrfn~ ~~~f;t:~i~:~perty has been confi.scated.He was probably
Germany and from Ug~~~:~of compensation and restitution frorn
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'f1'1
e

compensation referred to in paragraph 1 shall be for
~. 1'1 loSS as bodily injury, deprivation of personal liberty in
s\lc'

al
of human rights, death of the refugee or of the person

denl se dependant the refugee was, and destruction of or
wbo age to property and assets, caused by the authority of the
d8!Il

te
or country, public officials or mob violence.

sta45 Where such person does not desire to return, he shall be
3. titled to pro~pt and full compensation by tJ:e GoveT?ment or
~e authorities ill control of such place of habItual reSIdence as
d terrnined, in the absence of agreement by the parties
~ncerned, by an international body designated or constituted

for the purpose by the Secretary General of the United Nations
at the request of either party.
4. If the status of such a person is disputed by the Government
Of the authorities in control of such place of habitual residence,
Of if any other dispute arises, such matter shall also be
determined, in the absence of agreement by the parties
concerned, by an international body designated or constituted
as specified in paragraph (3)46 above."?

Article V(A)48
Voluntary Repatriation49

1. The essentially voluntary character of repatriation shall be
respected in all cases and no refugee shall be repatriated
against his will.

2. The country of asylum, in collaboration with the country of
origin, shall make adequate arrangements for the safe
return of refugees who request repatriation.

45 This paragraph and the next are paras. (4) and (5) of the 1970
Addendum. See footnote (38)above for explanation.

46 Numberingmodifiedas per the new numbering of the paragraphs.
47 1970 Addendum, para.5.
48 Under "Durable Solution" the Manila Seminar made detailed

~e~ommend~tionson voluntary repatriation which are reflected in
his new article taken from the OAUConvention.

49 ~rt. V of the OAU'Convention. Similar provisions are found in
RNHCR's EXCOM Conclusion NoAO (XXXVI) Voluntary
epatriation.
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3. Th<? couIJ.try.f of origin! on recejving back r~f~g€~s,) ISh:
lacllita.~e. tbeU;i-'res.e~ement and grant them the full righ~l
and pnvileges ~f n~tl9nc;t1.srof the countrY,fandr~;ubject the~
to the same obligation, Ii' ).) J 11 J I j' ,/1 .J'

4. Rbf~gees who voh.tntariiy remrn'>to"thelr quntry )snall in
way be penalized To]' having left'~t or 'for aHJ; of the reas 11,0 I". f '. y onsgrvmgi rise to re ugee srtuations, Whenever; nec;essClr}-y
appeal, ahall., be made. through .nationalr j.I;t{on;n,a~ionm'e~
(and) '.til¥:?llgp j. th~ .' relevant unlveifs?l." )and 1 r~gjp~al
0.rg9-Il1SatlOns5~ mVItmg,.,refug€es ,to ;oX:: turn] horne J ~thout
msk -:md t-? tak~ up .a.normal and·'P~fl..c<1fllHife;wh1:!houtfear
qf being; d~~t}lrbe~ ~d punished, and-thar the text of s~ch
appeal shou.ld be given to refugees, and dearly explc;W;1~dto
them by their country of asylum.
1.1 d [ ')rf 1 ,·1 J q) to- T 1 r, ('? 1 t

5. B-efugees w,l;l:<;>freebr decide to return. to .their homeland ,as ~
result of ~J.Jph assurances.or oJl)~e\r q~jniti<il-tiv~, sli~l1 ~e
.gjven ,every PRssi,9l.errassistance by[ th~ country .of asylum,
the c<?,untliYI9f'o;;Igll;}"cvq>lu1JlJtqrxJag~Jil-ciesJa,nq international
and mtergovernmental organisations i to .facilitate t their
retum.s!

(1",
Phnoi:h>h:t£q~SI '(1£1 uI V

~I rfhr!(' 1!(iilr;ntJ J)f

I)C '!, "'1, en 'ld If I
() i- 1 II; Ibrl-> I b'LrrJh ' 1J;1 tf!·)r!~j -irl

I I 11 J. (J r, hrt f) ,...)( > J 'If 'L
'r 1/?oJ

I" 'r1 r}( ') er: j [11[111 rroi t i(ldL'lI(J') .ri ClHrll',f tr I cll

f:' t rot air -irn ' flf>ll, '>L, rp-ibr, 'l .••L fir ffJ.l <'

f!On" II .cr 11 1<"HJP'JI orl » <,'j )\1. )1'

(J r,'("'" I. (I-', rB 1hel 'Hn 17)[f 'I. 1 f1' rlflf"
.rn "r sf 1/') (J, l/t){'g 18~) "I' Ir;oc 1 I

1)11 ') " ! Jr' - k~ Inrir ) rr r nd ItI

so This phrase is substituted for "the AaministnHive":J ecretary
General of tb~ OAU~.q ! I I I,

51 This £nd the'O'thJr paragraphs bIthi~ P oposed Arfi'cle'should meet
the requirements of the' Teh aA Me>eHngof Experts partici'p~n~s
who -called for, '[ways .and means, to facilitate 'lie-turn", fo~ ~l~
means ef integration » after return", and , for "sustalJ1a
reintegration".

285,..,

~cle V (B)52

otber solutions

53 Voluntary repatriation, loc~ settlement 0: res,ettlement,
1. . the traditional solutions, all rernam VIable and
•.kat 1S, " hil 1 t
\.I. tant responses to refugee situations, even w ue vo un ary
itIlpor, tion is the pre-eminent solution. To this effect, States

Patna I . ional talre ould undertake, with the help of internation govern men
shd non-governmental organisationa.v' development measures
an. h ould underpin and broaden the acceptance of the threewh1C w .
traditional durable solutions.

States shall promote comprehensive approaches, including a
2.. of solutions involving all concerned State.s and relevc:mt
:mational organization in the search for and Implementation
of. durable solutions to refugee problems.t=

52 While the Manila Seminar expressed the sense that the
international climate was not ripe for a formal inclusion of local
integration as a solution, it conceded that it had provided, some
positive experiences, As for third-country resettlement, while the
Seminar deemed it not a solution for the vast majority of refugees
in the Afro-Asian region, it nevertheless agreed that the
resettlement option needed to be left open. (Report of the Seminar,
p.6). At the Tehran Meeting of Experts, both views were expressed
and several participants called attention to the need to preserve
these three traditional solutions in light of positive experiences in
Specific refugee contexts. This proposed Article reflects these
views,

53 UNHCR's EXCOM Conclusion No.61 (XLI) Note on International
Protection, paras, (iv)and (v],

s. Stylistic insertion,

IS Manila Seminar (see Report of the Seminar, p.6). At the Tehran
Meeting of Experts, one participant recommended the
ConSideration of "regional approaches" which in fact are not at all
eXclUdedfrom the concept of "comprehensive approaches",
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~. The ~ssue56 of roots? causes is crucial for solutions
rnterriatiorial efforts should also be directed to the removalat).q
the. ~auses of refugee ~ovements5.8 Cl?d the creation of Of
political, economl~, SOCIal humanitarian and environme the
conditions conducive to voluntary repatriation. 59 nta!
IV. Burden Sharing
Article IX60

Burden Sharing
1. The refugee phenomenon continues to be a matter
global concern and nee~s the support international communi~
as a whole for Its solution and as such the principle of burd
sharing should be viewed in that context. en

2. . The principle of international solidarity and burden
sharing needs to be applied progressively to facilitate the
process of durable solutions for [... ] refugees, whether within or
outside a particular region, keeping in perspective that durable
solutions in certain situations may need. to be found by
allowing access to refugees In countnes outside the region, due
to political, social and economic considerations.

3. The principle of international solidarity and burden
sharing should be seen as applying to all aspects of the refugee
situation, including the development and strengthening of the
standards of treatment of refugees, support to States in
protecting and assisting refugees, the provision of durable
solutions and the support of international bodies with
responsibilities for the protection and assistance of refugees.

4. International solidarity and co-operation in burden
sharing should be manifested whenever necessary, through
effective concrete measures in support of States requmng

56 The word "issue" is substituted for "aspect" for stylistic purposes.
57 The word "root" is added to the text in order better to reflect the

recommendation made at the Tehran Meeting of Experts.
58 UNHCR's EXCOM Conclusion NOAO (XXXVI),para. (c).
59 Addressing the root causes of refugee movements by ensuring

"sustainable repatriation" was recommended at the Tehran
Meeting of Experts.

60 The Manila Seminar recommended that paras. I to IV of the 19~:
Addendum be incorporated into the Bangkok Principles under t f
heading of "Burden Sharing" and become a new Art. IX (Report 0

the Seminar P.6).

287

. ce refugees, the provisjon of durable so~u.t~O?S and the
~SSlst~ of international bodies with responslblhties for the
stlPP°tion and assistance of refugees.
rotec alp all circumstances, the respect for fundament

5.61 I!l ian rinci les is an obligation for all members. of .the
btlJ1larll~~al c~mmJnity. Giving practical effect to the prInCIple
i!lt~rnatlOational solidarity and burden sharing p:msl~erab~y
of .u::tern States' fulfilment of their responsIbIlItIes In thrs
fe.cihtates
regard.
Additional Provisions62

.•••.icle X63
~.. Pr] . I 64hts granted apart from these rmcip esRig . .

Nothing in these Articles shall be deemed to Imp cur any
. ht and benefits granted or which may hereafter behigher rig s

granted by a State to refugees.

Article X165
cooperation with international organisations .

States shall cooperate with the Office. of the United
Nations High Commissioner for Refugees and, In the region of
its mandate with the United Nations Relief and Works Agency
1 , . E t 66for Palestine Refugees In the Near- as.

61 This paragraph is added to ensure a n:ore complete st~teme~t of
the principle of burden sharing and anses out of the discu ssions
at the Tehran Meeting of Experts.

62 Title added for clarity.
63 This is the former Art. IX. The Manila Seminar had recommen~ed

that a new Art. IX be inserted under the rubric "Burden Sharmg"
and that this text be renumbered Art. X.

64 Title added for clarity.
65 Under the heading of "Cooperation with inter.na.tional

organisations", the Manila Seminar "expressed its app~eclat~on to
UNHCR as well as to UNRWAfor their dedication to their duties on
behalf of refugees". (Report of the Seminar, p.5).

66 On cooperation with UNHCR, see Art. VIII (I) of the OAU
Convention, Art. 35 of the 1951 Convention, and Art. II of the 1967
Protocol relating to the Status of Refugees.
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ANNEX-II

Proposal Submitted at the Experts Group Meetin .
hhrnn. gm

1. Egypt

. .The deleg~tion of Egypt proposed that
definition should mclude in its "e tions" an expandedt ." ,xcep ons part the" .
erronsm. Moreover the crime of t . ' cnme of

considered as one of the reasons f~;r~~:~ ShoUfldalso be
refugee. oss 0 status as

2. Ghana

The Delegate of Ghana proposed a definiti f
as f?llows.:"A ::efugee is a person who... Is outsid~~ho refugee
of hIS nationality and is unwilling or cannot for th ti e cO~I?-try
return to his. home country because hi~ life, efr~~~o emg,
personal secunty would be at risk there' the ri k m .or
fro~ a pattern of persecution on acco~n t of sra~eemr~a?ng
na~I~nalItY'dmembership of a particular social group ~r P~~Fti~~
?pm1O~ an or from .generalized violence (international war
mtern . arm~d conflict, foreign aggression or occu ation.
~evere dIS::uptI0:r:of public order) or from massive violatIons of

ut~anal'tn~hts m the whole or part of the country of
na 10n I y .

3. Uganda

Th~. delegate of Uganda proposed to include 'colour' in
the ~e.rmitIon of refugees i.e. "persecution as result of colour
ethnicity ..." etc.

4. Islamic Republic of Iran

Propo~al ma~e by the delegate of the Islamic Republic of
Iran concernmg Article IV (right to return):

Taking into consideration that voluntary repatriation
constitutes. a right. of the refugee, the importance of
strengthemng, extendmg and promoting the ways and means
to facilitate conditions for voluntary return should be
emphasized.
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ANNEX-III

COJlunents Received by the Secretariat as of 18 March
1999 from AALCC'sMember States on the Consolidated

Text on the Revised Bangkok Principles

1. people's Republic of China

The Government of the People's Republic of China has
o comments on the consolidated text on the revision of the

:angkok Principles at this stage". (Letter from the Embassy of
the People's Republic of China, dated July 31, 1998).

2. Republic of Indonesia

The Government of Indonesia has studied the text on the
Revision of Bangkok principles on Status and Treatment of
Refugees and recommends to submit it without any further
revisions. (Letter from the Embassy of the Republic of
Indonesia, New Delhi, dated July 30, 1998).

3. Japan

The Government of Japan has no particular comment on
the above revision and is agreeable to the Revision of the
AALCC's Bangkok Principles on Status and Treatment of
Refugees. (Letter from the Embassy of Japan, New Delhi, dated
August 13, 1998).

4. Pakistan

Defmition of the term "refugee"

•• In these Revisions we support the additions of the words
ethnic origin" as proposed in Tehran as far as the term "he" is

concerned the substitution 'he/she' and 'his/her' may be
adopted.

ASYlumto a Refugee
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We support the details already provided and agree that
e should avoid giving erroneous impression that all refugees

~ e terrorists which would in turn undermine the institution of
Bty1um from persecution according to universal declaration of
as . hbuIllan ng ts.

Non-refoulement

This article laid down the condition that no one seeking
asylum in accordance with these principles shall be subjected
to measures such as rejection at the frontier, return or
expulsion from the host country. Although Pakistan has not
resorted to using these harsh measures against refugees yet we
do not support making it legally binding.

I
I
I

Migrant standards of treatment

We support in principle the provision and amendments
made in this article.

Expulsion and deportation

We support in principle the provision and amendments
made in this article.

Right of return

We support in principle the provision and amendments
made in this article.

Right to compensation

Implementation of this article is likely to create financial
~ar~ships for developing and third world countries including
akistan.

VOluntaryreparation

We support in principle the provision and amendments
made in this article.
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Other solutions

We support in principle the provision and amendme
made in this article. nts

Burden Sharing

We su.pport the 'provision in the article with the
recommendation that major share of the financial contributi. on
be bo~ne by such countnes ~d there should be minimum
financial burden on the developmg countries.

Rights granted apart from the Principles

Nothing in these Articles shall be deemed to impair any
other rights and benefits granted or which lay thereafter be
granted by a State to refugees.

Cooperation with international organizations

We agree that all States shall cooperate with the officeof
the United Nations High Commissioner for Refugees and in the
region of its mandate, with the United Nations Relief and Works
Agency for Palestine Refugees in the Near-East. (Letter from the
Ministry of Foreign Affairs, Islamabad addressed to the Officeof
the UNHCR,dated March 12, 1999).

5. Saudi Arabia

First, regarding the loss or theft of travel documents or
counterfeit travel documents and its use by persons seeking
asylum and due to the increase in the number of applications
for asylum, we feel obliged to add to these principles on article
which could read:

"A person who uses or presents false or counterfeit travel
documents, which enabled him to enter the State of asylum,
will not be considered a refugee".
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k Princi les do not envisage the
Secondly, the Bangko d dPto a refugee who dies in

atrnent and status to be accor .if ally as regards the final
tre f 1 more speci IC . f
the country 0 asy udm(b .al) This could be a strong pomt 0
'teS to be conducte urrau. t of asylum and the country

~isagreeme?t, bet:weenr~~c~~~;es. We would like to add an
of origin, Vlsa-a-vISpo I.C . I which could read as follows:

. 1 to the Bangkok Pnnclp es,artlc e
hall be returned to the State of

"The body of the refugee s f h' h he was the
. d th or to the country 0 w IC .

Origin after ~IS ea, if it is not to the country of hIS
habitual resIdent - even.l 1 written request [will'] by the
nationality, unleshs. the~; ~:ti~g that the should not be buried
deceased refugee unse s

I "in such a pace.
d authorities in Saudi Arabia are of the

The concerne . B kok Principles.
followingopinion concernmg the ang

phrase "unless he was tried for his
Add to Article I the

. "crrme
I II as it contradicts with

Delete paragraph 2 .of the Artie e ,
paragraph 1

. III the hrase: "or because the
Add to paragraph 1 of Article, p . t errnit the
internal rules of the country of asylum do no P
granting to him of this rights" .

. I V" less it is proved that he
Add to par~graph 1, of ArtICh~h: ~~eatens or hinders the
has committed an act w IC "
protection of the population of that State .

Embassy of Saudi Arabia, New(Letter from the Royal
Delhi dated March 9, 1999).,

6. Singapore
h B kok Principles are

The revised proposals for t e ang f the
drafted with a view to concluding a Restatement 0 it is
Bangkok Principles. The nature of the restatement, when I

293



concluded should affirm the understanding that th. . I eSeprmcip es are only recommendatory in nature and not legaU
binding. Y

It may be useful to note that not all the proposed articles
are ~ccepte~ as legal norms and are reflective of the forward
looking attnbutes of the AALCC'swork in this area. It may b
argued .that whilst it is commendable that the AALC~
progressively develop guiding principles concerning refugees t
avoid the lack of commitment evidenced by the low ratificatio0

of the 1951 Convention and 1967 Protocol, the status an~
treatment of refugees should be left largely to be dictated by the
abilities and resources of each State.

Addressing root causes should remain a primary focus
in any document concerning mass exodus. There is great
suffering associated with the plight of persons who are
uprooted from their homes and forcibly displaced. However,
despite the consideration of providing relief, the necessity to
find durable solutions should not be obscured. New Articles 5
(A) and (B) have been inserted under Part III of the revised
principles on 'Durable Solutions'. These two articles deal with
voluntary repatriation and other solutions, respectively.
Essentially, the provisions oblige receiving States not to
repatriate against the will of the refugee, and for States of
origin to facilitate the voluntary return of refugees and asylum-
seekers. Inter-State and inter-agency cooperation is also
requested to .ease voluntary repatriation. Voluntary repatriation
is deemed".. the pre-eminent solution" (Article5(B)para 1), and
the issues of root causes is considered "..crucial for solutions ...
to the removal of the causes of refugee movement" (Article5(B),
para.3).

Part VI on 'Burden Sharing' incorporates the 1987
Addendum to the Bangkok Principles. Part V on 'Additional
Provision' includes a new final Article 11 which is an obligation
on States to cooperate with the office of the United Natio~s
High Commissioner for Refugees and the United Nations Rehef
and Works Agency for Palestine Refugees in the Near-East.
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Slera1comments . .
Ge . the revision is conSIstent With

As a general observatlO.n~ .' les Many of the. b . guIdmg prmcip .intentlOn of emg te binding legal norms
Wevisions are not specific enough to crt~e are more akin to
prOdwould attra~t ~ontrovers~~la~ AcC~rdinglY,it would be
~nciples of aSPlratlOn-v~u~. ~tatus of the principl~s. be
preferable that .the non- in ~~ as this was the ongmal
p I stated m the pream '.
clear Y. f th Bangkok Principles m 1966.
intentlOn 0 e .

. .onal documents dealing With the
As with other internati (th 1951 Convention and

t of refugees e . )
tatuS and treatmen . d Cartagena DeclaratlOn ,s I OAU ConventlOn, an ..
1967 Protoco , .' s are on establishing a defimtlOn
the focus of these revision I' d These rights are accorded

. h . ht can be c rome . ffrom whic rig s 'd claimed against States 0
itl 'efugee an are .' Thbecause the ti e, r, d the State of ongm. e

refugee, other resettlement ~tatets, ~ake clear that primary
.' h an opportumty 0 sreVISlOn as ld Ii .th States that cause mas

obligation for refugees shou. . ie WI third States whose acts of
exodus, whether St~tes of ongm ordathe movement of persons.

. on has cause .aggression or mvasi . . I alluding to in a rnmor
Instead, this primary O~lig:tion~~s:: ~rinciples. Further, t~e
provision in Part III 0 t e re. namely resettlement in

. . I' t refugee cnses, ' . htraditional so utions 0 .' e both reactIve rat er
I tary repatrIatlOn ar Ithird States or vo u~ h isis prevention and ear Y

than proactive SolutlOns,.sue as, ~r economic policies. A
warning or implemenu~g sou; be multi-disciplinary with a
comprehensive plan of actlOn rrrus liti al social and economic
strong focus on developing the po I IC 'd
solution within States to prevent mass exo us.

..' th re are disadvantages
With regard to defimuon ISsues, e le it may be

f ., f refugees For examp ,with an expanded de ImtlOn0 .' al flict or foreign. ld I ng the intern conargued that It ~ou pro 0 f I wful policies of forced
d?mination, asarst the conduc~ °m~~ta act to apply undue
displacement of persons,. an so~ial conditions with the
pressure on the eC?nOmiC orh ersons arrive in large
receiving State, parucularlyd

w h e;~ Kne with seeking durable
numbers. It may be suggeste tam
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solutions and burden sharing, instead of broadening the
definition of refugees, other avenues may be explored. For
example, the concept of temporary safe havens within the State
of origin or the wider protection and coordination of both local
and international aid agencies to provide for persons within the
State of origin could be developed so as to prevent the
occurrence of mass exodus. (Letter from the Singapore High
Commission, dated September 30, 1998).

7. Sudan

1. Refugee Definition

Article 1: Definition of the term "Refugee".

What has been mentioned in the Bangkok Principles regarding
the definition of the term "Refugee" is in compliance with what
has been mentioned in the Geneva Convention of 1951, the
amended protocol of 1967 and that of the 1969 (O.A.D.)
Convention governing the Specific Aspects of Refugee Problem
in Africa. Moreover, the exemptions included in the Bangkok
Principle regarding the same are in conformity with the
International Characters. As such the Government of the
Sudan agrees to Article 1.

2. Asylum and Treatment of Refugees

Article III - Sub-Article 1

The Sudan Government Agrees to it.

Article VI: Minimum Standard of Treatment

It is 'in accordance with the International Characters.
Thus the Sudan Government agrees to it.

Article VIII:Expulsion and Deportation

The Sudan Government agrees to it.
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Durable Solutions:
1·

. 1 IV:Right to return:
~e t Asw~~~~. and accura e.It is compreher:slVe

ment agrees to It.
Govern

.' . Ri ht to Compensation .
ArucleV. g hall have the right

. I t that a refugee s ni h heThis Article stipu a es th tate or the country w ic
. ensatlon from e s

to recelve co:n: he was unable to return.
left or to whlc

ArticleV(A):Voluntary Repatriation

S dan Government agrees to it.
The u

. I V(B):Other Solutions
ArtlCe .. local

' 1 ntary repatnatlOnti ulates the vo u I· allThis article s rp . th traditional so utlons,
settlement or reset~ement, that lS'nseesto the refugee situa~on,
remain viable and lmportant. r~~pois the pre-eminent solutlOni-
even while voluntary r~patna ion ndertake, with the .hel? 0
To this effect, states should o~- overnmental organlzatlOns,
international governme:;h~~ ;oulJ underline ~d broaden the
development measures diti a1durable solutlOns.
acceptance of the three tra 1 ion

t - rees to that.The Sudan Governmen ag

4. Burden Sharing

Article IX:Burden Sharing

The Sudan Government agrees to that

5. Additional Provisions
f Bangkok Principles.

ArticleX: rights granted apart rom

s to that.The Sudan Government agree
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(Letter from the Embassy of the Republic of the Sudan d
March 1, 1999). ' ated

8. Turkey

. . The consolidat~d text of the AALCC is agreeable in
principle. That said, the following amendments
recommended for the revision of the text which in our .are'11 . ' , VIewWI Improve the text and thereby enhance its acceptability. '

Arti.l, Para. 1 (a), Page 1:

Delete: "national", "country of nationality" and "habitual
resident"

Insert: "persons"

These three terms in this para and in the other parts of
t~e text should be replaced with "persons" which is consistent
With Art. 1 of the 1951 Convention.

Art. 1, Para. 2, Page 1:

Delete: "events seriously disturbing public order"

Insert: "armed conflict"

Art. 1, Para. 7, Page 3

"" Inser.t: in the second line, after "crime against humanity"
add including terrorist act"

Delete: "serious" before "non-political crime"

Insert: "any"

.. Atte~pting to qualify the nature and magnitude of non-
political cnme would not be appropriate

Art.3, Para 1, (footnote 18) Page 3:
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Alternative formulation on the basis of Art.14 of the
• T 'versal Declaration of Human Rights would be preferable to
unl . laratithe existing text based on the VIenna Dee aration.

Art.3, Para.3, Page 3:

Insert "so long as its peaceful and humanitarian nature
is maintained" to end the second sentence.

Art.3 A, Para. 1, Page 4:

Delete: "nationality" and "ethnic origin"

Art.3 A, Para.2, Page 4:

Insert "national security" and "public order"
amendment would reflect the essence of Art. 32 of the
Convention.

This
1951

Delete: "serious"

Insert: "any"

-Art.4, Para.2, Page 7

Delete: "foreign domination, external aggression or
occupation"

Insert: "international or internal armed conflict"

Art.4, Para.3, Page 7:

Insert to the end of the sentence after "them" ... taking
into consideration the agreements reached with the government
or authorities of those persons and with a view to preventing
further displacement of other already displaced persons as a
result" .

-An.s, Page 7-8:
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Delete the arti I .
bring a new elemen:Ct~ ~e ~:!o!~ :~nc~ tZs artic~e seeks to
regard to its implications. e e gees WIthout dUe

Art.5B, Para. 1, Page 9:

Insert "third country" before "resettlement".

Art.6, Para. 1, Page 4:

Delete: "generally accepted"

Insert: "applicable"

Art.6, Para5, Page 5:

Delete: "nationality" and "ethnic origin"

Art.8, Para.3, Page 6:

Delete: "nationality" and "ethnic origin"

A new. article should be formulated before article 8
~oncernIll~ the responsibilities of the refugees along th~
lmes and m the spirit of Art.2 of the 1951 Convention.

ar The Turki~h authorities, in the context of Article 3 (A),
p a 3, would like to recall and confirm the validit f th
geograph· al li itati . I I Y 0 e.IC rni atioris It has introduced under the 1951
Convention.

I wo~ld kindly request that the proposed amendments
should be mcorporated in the next edition of the revised text
and express. my readiness to discuss with the Secretariat in
greater ~etaIl the rationale of our proposals, should you deem
appropnate. (Letter from the Turkish Embassy dated January
21, 1999).
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VIII. DEPORTATION OF PALESTINIANS AND
HER ISRAELI PRACTICES AMONG THEM THE

O'fJ\SSIVE IMMIGRATION AND SETTLEMENT OF
;VlS IN OCCUPIED TERRITORIES IN VIOLATION

OF INTERNATIONAL LAWPARTICULARLY THE
FOURTH GENEVA CONVENTION OF 1949

(i) Introduction

The item 'Deportation of Palestinians in Violation of
International Law particularly the Fourth Geneva Convention
of 1949 and the Massive Immigration and Settlement of Jews
in the Occupied Territories' was first placed on the work
programme of the Secretariat of the Committee at its 27th
Session (Singapore) following upon a reference by the
Government of Islamic Republic of Iran. During that Session it
was pointed out by the delegate of the Islamic Republic of Iran
that: "the Zionist entity (Israel) had deported a number of
Palestinians from Palestine as a brutal response to the
upheaval by the people in the occupied territory. The
deportation of people from the occupied territory, both in the
past and recent times constituted a severe violation of the
Principles of International law and also violated the provisions
of international instruments and conventions such as the
Hague Conventions of 1899 and 1907, the U.N. Charter 1945
;nd the. Ge?eva Convention relative to protection of Civilian
ersons III time of war 1949 all of which prohibited deportation

as a form of punishment of deterrent factor, especially in an
~cu~ied territory". After preliminary exchange of views the
; amic Republic of Iran had submitted to the AALCC
uecretariat a Memorandum, and the Secretariat was called
p~on .to. study the legal consequences of the deportation of

estIlllans from occupied territories.

of th The to?ic was considered at the 28th and 29th Sessions
e COmffiltteeheld at Nairobi and Beijing respectively. The
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study p~esented at .tl~e 28t~ ~ession concluded that th
d~por.tatIOn of Palestm~ans did mdeed constitute a flagrane
violation of customary mternational law of armed conflicts t
well as contemporary international humanitarian law a:s
hence the occupying powers were acting in flagrant violation d
. . al 1 ofmternation aw. It also affirmed the inalienable right
Palestinian l?eople for s~lf determination and the right ~:
return to their land and directed the Secretariat to undertake
further s~udy includ~n? the question of payment o~
compensation of Palestinians. Pursuant to that decision the
study presented at the 29th Session tried to establish that
payment of compensation for deportation is both a matter of
customary international law as well as an explicit stipulation
of conte~porary international law as codified in the Hague
Convention of 1907, the Fourth Geneva Convention of 1949
and the 1977 protocols thereto. The study also emphasized
that not only had the Palestinian people been denied exercise
of their fundamental human rights and freedoms but grave
injustice had been perpetrated against them. After due
consideration of the topic at Beijing (1990) the Secretariat was
directed to follow up the subject with consideration of legal
aspects, of the resettlement in violation of international law by
the State of Israel, of a large number of Jewish migrants in
Palestine.

The Study presented at the 30th Session held in cairo
in 1991 focused on the Israeli Settlements in the occupied
territories. Since 1967 through expropriation of Palestinian
lands and the issue of massive immigration of Jews from ~he
former Soviet Union and their resettlement in the occupIed
territories of Palestine. The right of the Palestinian people to
return to their homeland had also been discussed in th~
Secretariat study. During the Session concern was express~
at the continuing denial and deprivation of the inalienab

t e
human rights of the Palestinian People including the right ~
self-determination and the right to return and establishment Os
their independent State on their national soil. The AALCCw~
directed to continue to monitor the events ~d le~d
developments in the occupied territories of Palestllle. a
decided to include the item on the agenda of its 31st SesSIon.
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Following the conclusion of a Co-operation Agreement
with the League of Arab States, the Secretariat convened in
conjunction with the office of the League of Arab States, a two
day Workshop on the question of d~portatio.n of.Pal~stinians
and the Israeli policy and practice of immigration and
settlement of Jews in New Delhi. The brief for the 32nd.session
held in Kampala in 1993, reflecting the developments sm~e the
Islamabad Session included a report of the aforementIO~ed
Workshop for which the Secretariat had prepared a Working
Paper on the Legal Aspects of the Palestine Question. The brief
of documents prepared for consideration at the AALCC's 32nd
session (Kampala, 1993) established that the Hague
Conventions of 1899 and 1907 were applicable to the
territories occupied by the Israelis since 1967 as their
occupation stems from acts of aggression and invasion. It also
demonstrated that the 1949 Geneva Conventions are also
applicable to these occupied territories, particulro:ly since
Israel is a High Contracting party to those coriverrtiorrs and
that therefore the Palestinians in the occupied territories are
protected persons by.virtue of the applicability of the principles
of International Humanitarian Law. Further, it demonstrated
that contemporary International Law prohibits the deportation
of the civilian population in occupied territories to the territory
of the occupying power or any other State. It also pointed out
that the International Law Commission had in its Draft Code of
Crimes Against the Peace and Security of Mankind expressly
stipulated that the deportation of people, and the resultant
demographic changes, is a crime against humanity.

The study prepared for the 34th Session held in Doha
reflected the events and developments following the Middle
East Peace Process including the principles on Interim self
Government Arrangement of September 1993 and, the 1994
Agreement on the Gaza Strip and Jericho area. At that Session,
the Committee inter alia decided that this item be considered. , ,
In conjunction with the question of the Status and Treatment
of Refugees. After due deliberations the AALCC at its 35th
Session (Manila 1996) took cognizance of the hardships
SUffered by the Palestinian refugees and directed the
SeCretariat to continue to monitor the developments in the
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occupied Territories from the view point of relevant legal
aspects. It also decided to place the item on the agenda of th
36th Session. e

Pursuant to the resolution adopted at the 35th Session
the Secre~ariat monito~ed with. great concern the importanf
e,,:en~sWhIChoccurred in ~alestme and the occupied territory
W1th~n the con~ext of this agenda item since the Manila
Session. It. registered through events and the specialized
comments and analysis contained in Legal Journals of
International Law the major developments concerning the
Deportation of Palestinians and massive immigration of Jews.
The study prepared for the 36th Session had exposed to the
AALCC Member States the serious developments in the
occupied territories which could lead to deterioration of the
situation in the region and to resumed cycle of tension and
violence, endangering peace and security not only in the
Middle East but throughout the world.

In view of the importance of the subject it had been
placed on the agenda of the 37th Session. The Secretariat had
monitored the situation over the past one year and the
situation was not satisfactory. The Israeli Government had
continued to evade the implementation of the agreements and
commitments that had been agreed upon thus endangering the
whole peace process.

The decision of the Israeli Government to build a Jewish
residential neighbourhood on Jabal-Abu-Ghneim, South of
Arab Jerusalem, was a step in flagrant violation of principles
on which the peace process was based and of all international
laws and resolutions in particular Security Council resolutions
242 and 338. The Deputy Secretary General was of the view
that these measures were strongly condemned. These
decisions violated international law, were a threat to the peace
process and could plunge the region into struggle, tension and
instability. The systematic violation of the "peace process" had
compelled the international community to take some decisive
decision on bringing peace to the region.
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The Deputy Secretary General informed the Commit~ee
t during its 52nd Session the General Assembly VIde

thaolutions 52/66 and 52/67 had expressed grave concern
resout the decision of the Government of .Israel to resume
abttlement activities, including ~on~tru~tlOn ~f the .new
se . J bal Abut Ghneim in vtotancn of mternatlOnal
ettlement in a ' I· ds itarian law relevant United Nations reso utions an

humanl arl, 11 th d gerousts between the parties, as we as e an .
a~een~en resulting from Israeli actions in the occupIed
sltua on
territory.

The 10th Emergency special Session (ESS) of the
General Assembly (Uniting for Peace Formula) was re.sumed a

d ti on 13 November 1997, to corrsider thesecon ime '.. d E t
continuation of illegal Israeli actions in ?c.cuple . as
Jerusalem and the rest of the occupied Palesnman Territory.
The resumption was a follow up of the re~ults of previous
meetings of the ESS and to specificall~ consider the re~ort of
the UN Secretary General on the lSSU~ of convemng a
conference of the High Contracting Parnes to the fourth
Geneva Convention of 12 August 1949, o~ .measur~s to
enforce the Convention in the occupied Palestlman Terntory,
including Jerusalem. The resumed 10th ESS was. a
tremendous success as it had put the international commumty
on the road to convening a conference on the enforcement of
the Fourth Geneva Convention.

The Delegate of Palestine appreciated the w?rk
undertaken by the Secretariat on this subject of v~tal
importance. He stated that even after fifty years. of suffenng
just and durable peace evaded the people of Palestme.

Even though the Palestinian Liberation Organization
adopted all diplomatic ways and m~ans on. the path of peace,
jUstice and rightness, the beam of light which appeared after
the conclusion of the Madrid and Oslo Agreements ha~
vanished due to the policies adopted by ~he Isra~h
Government. The polic~es adopted by the. Israeh~ were ~
Contravention of estabhshed pnnclples of mter~atl?nal la d
Instead Israel was attempting to place new principles an,
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rules which in effect nullify all agreements and the land for
peace' formula. The practice of these new policies not only was
the cause of immense SUfferingfor the Palestinian people but
against the international community as a whole which rejectedthese practices.

The AALCCin his view provided a forum for exchange of
views on this topic and could provide a united stance ofjustice
and condemnation of violence perpetuated against the
Palestinians. He suggested that the AALCC "continue to monitor
the developments to include all Israeli practices in violation of
international law". He also drew attention to the General
Assembly Resolutions adopted during the 52nd. Session which
had called for the convening of a Conference of the contracting
Parties to see how the four Geneva Conventions could be
applied to the Palestinian problem.

The Delegate of Islamic Republic of Iran recalled that the
item "Deportation of Palestinians in violation of International
Law" was taken up by the Committee at its Singapore Session
(1988) upon the proposal of the Iranian Delegation. He said it
was unfortunate that Palestinian people still continued to
suffer and supported the proposal to continue to keep the item
on the agenda of the AALCC.

The Delegate of Pakistan stated that his country had
always considered that Deportation of Palestinians and
establishment of Jewish Settlements in Palestine, were
violative of the Hague Convention of 1907, the fourth Geneva
Convention of 1949 and 1977 Protocols. He also condemned
these and other acts that are in violation of international law,
UN Resolutions and international agreements that denied the
Palestinians their rights, including the right of self-
determination. He supported the retention of this item on the
agenda of the Committee.

The Delegate of Ghana requested the Secretariat to
continue to monitor the situation in Palestine and submit a
report to the next Session of the Committee.
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• . . . hted the need to solve the
The Delegate of Sy~a h~gohl~gthat there would be a Just

. 'an issue. Expressmg p.. . ue he condemned
_1 stlU1 th Palestinian ISS , h

!'we asting solution to e rocess. In this regard e
""d : for disrupting the peacel urity Council Resolutions
lsra~oned the mandate of th:n ~cfor complete withdrawal of
Jtlen 28 and 425 WhIChhad c. e. The non-compliance of
2
42

, 3 all Palestinian terntones. d violation ofs from d disrespect an . .
Je

W
e resolutions,. showe T~ deportation of Palestinians

th
es

bl· hed international law. e ent's view tantamountta IS . his governm '.
es d resettlement of Jews In ~ legal instruments apphcable ~
an 'olation of all internation h ituation had internation
toe

VI
region. He warned th.at t 0:1~1be able to live as a zone of

~mplications and West ASIas~hat the topic be placed on thee orted the VIew
peaced·Heft~~P:8th Session of the AALCC.
agen a 0 . .

. . on the topic and keeping m
After extens~ve dlscus::ed by member States, .the

view the suggestions ~orwthe 37th New Delhi. SeSSIOn,
resolution ado?ted dU~:1ude other Israeli prac~lces, thus
expanded the Item to . d Other Israeli Practices among
"Deportation of Palesti~lans. an d Settlement of Jews in the
them the massive Imml~ratlO~ lant. of International Law

. . In VIOa IOn 949" dOccupied Terntones Convention of 1 ~
Particularly the Fou~th Gene~: a enda of the 38th SeSSIOndecided to place the Item on t g .
(Accra).

Thirty -eighth Session: Discussion

I Ambassador Dr. W.Z.The Deputy Secretary. Ge~~~ ortation. of Palestinians
Kamil while introducing th.e Item p them the massive
and other Israeli Practices famJong'n occupied Territories

d ttlement 0 ews 1
Immigration of an se. P ticularly the fourth Geneva
in violation of International Law ar

th
. item had been on the

899" tated that IS akConvention of 1 , s ars when it was t en
agenda of the AALCCfor the last ten. y~ upon the reference by
Up by the Committee at the 27th sbel~slOf Iran The Secretariat

f I 1 ic Repu lC O. .the Government 0 s arm f the topic at successrve
has monitored the legal aspectsd 0 ne three phases, duringS· d the subiect had un ergoeSSlons, an J
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the first phase th Sirn . e ecretar' t hmIgration of Jews f ia ad highlighted th
~~aeli. ~ractices of Sr~r;; the former Soviet Unio: massive

estmian territo T ement of Jews in th and th
w~re signed betwe?'~ t~: seco.nd phase began, and : rocCUPie~
With the signing of the D Plartle~, the process began g eemel1ts
~overnment Arrangeme:~ ar~tlon of Principles on In~t ~adrid
Implementation agreem s 0 1993 as well as eTlmSelf
Sessions of the AALCCer:tof 1995 and 1998. At :~bsequel1t
peace, would settle ~~ was f~lt that these ste nseCUtive
deportation of Palest"· pendmg issues inclPsd'towards
and Id llllans In violat' u Ing th. wou restore full IOn of Internati e
International . respect and . onal Law
Convention andInstrluments including th~p;ementation of
th ru es of int· . 10urth G

at the Secretariat h d .ernatlOnal law. He fu th eneva
at the 37th Session a cOntl-?uedto monitor devel~ er noted
was broadened to incl~~e; "~;hIberatio~s the scope or~een~ ~d

er Israeli practices" °PIC
He observed that d . .

unfortunate that des' . unng the third has .
expectations of pea~lte !nten:-ational efforts Wh~Ch;:adit .was
settlement due t e In MIddle East had raisen
. 0 numerou 'come to
Inter~ationallaw instrument: set backs and violations of ~
~he sItuation has continued by the I~raeli Government. Thus
Increased in the' to detenorate and t . hregion as h ' enSlOn ad
urgent need to reach a a w ole. He said, there was an
Pal.e~tine that will allow ;nal .s~ttlement of the question of

l
legltImate fUndamental rig~teStl-?lanpe~ple to attain all their
aw bas' '. S, In keepIng 'th'b' IC pnnciples establish d WI International

su ~~quent conferences whiche at the Madrid, Oslo, and
St~bIhty for the entire re ion ~ould ensure security and
MIddle East. g and Just and lasting peace in the

" ~~le Delegate of Palestin
torture to the topic be . e wanted the inclusion of

third of the Palest': cause ~n ?is view the plight of one
path ti tmans languIsh .e ICand deplorable Th Ing m Israel prisons was
oc~upying powe-s were' far efagreeme~t signed with Israel the
whIch could bring lastin rom .settlIng the pending issues
was largely due to the dgo~~~ce,In the region. This he said,

e standards adopted in dealing
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with the Palestinians situation, where international legitimacy
was completely ignored. The provisions of the Geneva
conventions failed to apply in their cases. He expressed his
appreciation of the role of the ICRC, which had stood by the
needs of the Palestinian people. He also recalled the UN
General Assembly resolution of 28th February 1999, which
inter alia drew attention to non-compliance by Israel of the four
Geneva Conventions. In his view the list of crimes within the
jurisdiction of the International Criminal Court should also
include forceful settlement of people, as a crime to be tried by
the ICC. Settlement continued to be the major stumbling block
in all the peace efforts with Israel. The AALCC in his view
provided an appropriate forum for exchange of views on this
crucial topic and could provide a united stance of justice and
condemnation of violence perpetual .d against the Palestinians.
He suggested that AALCC continue to monitor the
developments to include all Israeli practices including, torture
which was a violation of International Law.

The Delegate of Pakistan considered deportation and
transfer of Palestinians from occupied territories and
settlement of Jews in violation of the Hague Convention of
1907, the IV Geneva Convention of 1949 and its Protocol of
1977. He also condemned these and other acts that are in
violation of international law, UN Resolutions and
International Agreements that denied the Palestinians their
Rights, including the right of self-determination.

The Delegate of the Arab Republic of Egypt stated that
the topic had extensively been discussed in the Committee for
the last 10 years and needed to be studied on continued basis
for the following reasons: (i) that the continued discussion of
thia item is a reflection of the Committee's awareness of the
~mportance of consistently exposin g the Israeli violations of
~nternational law and particularly «f the Geneva Conventions
In th~ occupied territories; (ii) thal Ihe expansion, of the scope
of thrs item to include other Israeli violation in addition to the
deportation of Palestinians and ~;ettlement of Jews is a
Welcome development; (iii) that the demolition of houses
Collective punishment and legally condoned and sanctioned
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torture of Palest· .. iruans ar allInternational law '. e fOllns of Isra r· .
(iv)that the object~~ ~~~~ obligati0?-s as an o~c~;~~~ahons Of
demographic structure in t~se Isr~eh practices is to ch:npower;
final settlement of the e.t.erntories to the detrime ge the
d~le~ation supported th poht~Cal issues; and there~t of the
MInIster of Justice who e P?Ints made by the P or~ his
the Israeli violation in ~h outlIn~d in detail the legal alestInian

e oCCupIedterritorie aspects ofs.
. The Vice President concl

WIth the comment that AAL uded the debate on th .

~d3~~~i~:~s~~nkeep this ite~Co~~ea:g~:~~r~dt trole t~ ~~~
. 0 report to
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( )
Decision on the "Deportationof Palestinians and
other Israeli Practices among them the Massive
Immigration and Settlement of Jews in
Occupied Territories in Violation of
International Law Particularly the Fourth
Geneva Convention of 1949"

(Adopted on 23.04.1999)

The Asian African Legal consultative Committee at its
'!1tirty-eighth Session.

Having considered Doc. No. AALCC/XXXVIII/Accra/
99/S3;

Having heard the comprehensive Statement of the
Deputy Secretary General;

Having heard also the comprehensive statement of the
Head of Delegation of Palestine and other rela1ed statements;

Following with interest and hope the peace efforts being
made by the international community for the achievement of a
just and comprehensive solution of the question of Palestine
on the basis of Security Council resolutions 242 (1967), 338
(1973) and 425 (1978) on the formula of "land for peace" and
the legitimate rights of the Palestinian people shall bear fruit.

. Mindful of the difficulties being faced In the
unplementation of the peace process;
1.

Expresses hope that a just and dura.ble solution will
allow Palestinian people to attain their legitimate rights
among them the right of self determination;

2.
Directs the Secretariat to monitor the developments in
the occupied territories from the viewpoint of relevant
legal aspects; and
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3.
Decides to place the item" .
And other Israeli Pr ti DeportatIon of Palest·I .. ~Ic~Am ~m~IgratlOn and Settle ong them the M ~~.
Terntories in Violati ment of Jews in 0 assive
the Fourth Genev on of In.ternational Law P ~cUPieci
of its Thi t . a ConventIon of 1949" artICUIarl

r y-nmth Session ' on the ag Y. enciq

312

secretariat Study: Deportation of Palestinians
and other Israeli practices among them the
Massive Immigration and Settlement of Jews in
Occupied Territories in Violation of
International Law Particularly the Fourth
Geneva Convention of 1949

Pursuant to the resolution adopted at the New Delhi
Session the AALCCSec~etariat monitore.d the de~elopments on
the subject. The Israeli Government, smce taking office, has
adopted guidelines contradicting the letter and spirit of the
agreements reached, made it clear that the time table agreed
upon would not be respected, resumed settlement activities in
the occupied territory and opened a tunnel in the vicinity of Al-
AsqaMosque in occupied 'East Jerusalem. It did not close that
tunnel, in flagrant violation of Security council resolution 1973
(1996) of 28 September 1996, and has continued with and
even intensified its settlement activities including building of
new settlements in Jabal Abu Ghneim to the South of
occupied East Jerusalem, and attempted to build a settlement
in Ras-Al-Amud. It is clear that the Israelis have continued the
drive to Judaize Jerusalem and to change its status and
demographic composition.

These and other Israeli illegal practices are in flagrant
violation of international law, fourth Geneva Convention of
1949 and the UN resolutions, they tantamount to reversing
the path of Palestinian-Israeli reconciliation, and possibly
bringing to an end the whole middle East Peace process.

In fact concern needs to be expressed over the current
~eadlock of the Palestinian Israeli track of the middle East
Geace Process as a result of the policies of the Israeli

oVernmerit, in violation of existing agreements, including
settlement activities repressive measures and economic
~Uffocationof Palestinian people. There is an urgent need for
~creasing efforts to ensure compliance by Israeli with the legal
tinterna~ional and Bilateral binding agreements and their
Illely Implementation. The international community did take
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so~e decisive decisions on how to bring back peace
region, and ~nh~ce the applicability of the rule of Law to the
steps taken 10 thrs regard are enumerated below: . SOlQe
A.

XlIth Summit of Heads of State of the No _ .
Movement n Alig!lect

The Non-Aligned Movement NAM)convened its S
of the Heads of State or Government i n Durban, South urn~it
from 29th August to 3 September 1998 The H d AfrIca
called for the implementation of all U N' I et':ls of State

. '. . . reso u Ions on thquestIOn of Palest10e 10cluding these related to Pale . . e
r~fugees. They reiterated their support for the . alistInIan
nghts of the Palestinian people including their rl'gh1Ot+- enable
t thei h ' to return<>. eir omeland and to have their own independent St
WIthJe~salem as its capital and, they reiterated their dem~t~
for the. Wlthdra~al. of Israe.l, the .occupying Power, from all the
OccupIed Pales.t1OI.anTerntory, 10cluding Jerusalem, and the
other Arab Terntones occupied since 1967.

.. The Heads of State or Government reafftrmed their
POSItIon on occupied East Jerusalem, the illegal Israeli
Settlem~nts, and the applicability of the Fourth Geneva
~onve~tIOn of 1949 to all of the occupied Palestinian Territory,
1Ocludu:gJerusalem. They demanded that Israel the occupying
Power, Implement relevant Security Council resolutions in this
regard and abide by its legal obligation. They reiterated their
SUpport for the recommendations contained in the resolutions
adopted during the Tenth Emergency special Session (ES-
10/2, ES-I0/3, ES-I0/4 and ES-I0/5) including inter alia the
recommendation to convene a Conference of the High
Contracting Parties to the Fourth Geneva Convention on

.measures to enforce the Convention in the Occupied
Palestinian Territory, including Jerusalem, and to ensure its
re~pect in .fulftllment of their collective responsibility as
stIpulated 10 Common article 1 of the Fourth Geneva
Convention.
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25th Session of the Foreign Ministers of
Organization of ArabStates

Th 25th Session of the Foreign Ministers of the
anizat~on of Arab States (OIC) convened in Doha, Q~tar

Org M h 15-17 1999 had adopted several resolutions
from arc, h Pal ti .
eaffirming inter alia, the OIC's full support for t .e e~ mian

r 1 to end the Israeli occupation and establish their own
~trudgg edent state. They also reaffirmed that Jerusalem is an
In epen . d i 1967integral part of the Palestinian territory occupie m .

s·

The Wye River Memorandum

Another important event in the last year was the signing
on 23 October 1998, of the »=.River Memorandum. It. ~as
concluded after intensive negotiations between the. Palestinian
and Israeli sides for about 10 days at th~ Wye River Center,
with full scale U.S. Participation, including that of the US
President himself. The Memorandum c?mprise~ .of steps .to
facilitate implementation of the Israeli PaleStI~Ian I.ntenm
Agreement of 1995 and other related agreements, including the
Note for the Record of 1997. The Memorandum states that
"these steps are to be carried out in a parallel phased appro~ch
in accordance with this Memorandum and the attac~e~ time
limit. They are subject to the relevant terms and co~dItIons of
the prior agreements and do not supersede their other
requirements" .

c.

Five basic issues are dealt with in the Memorandum,
namely (i) further deployment; (ii) ~~curity (~ii) .interi~
committees and economic issues [transitional penod Issues),
(iv)permanent status negotiations and (v)unilateral actions.

The signing of the Wye River Memorandum. by ~he
Government of Israel and the Palestinian Liberation
Organization is a promising development. This agreem~nt
complements and adds detail to the accords that the parties
Concluded in the past and, paves way to permanent statl~s
negotiations. It is to be hoped that the Wye agreement Will
bring to an end delays and unilateral actions that have
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hampered pr~gress in the Middle East Peace Process back
track and bnng the two sides to a new threshold on
ens~r.e the achievement of a major step towards ' and Will
stability. peace and

D.
The General Assembly: Fifty -Third Session

The. fifty-thir~ Session of the General Assembly ado
24 resolutIOns relatmg to different aspects of th Pal . J?ted
I l' fl'· e estmlansrae I co~ ICt, of WhICh20 resolutions dealt specificall .-
the .Palestme question. Those resolutions dealt with th/s WIth
subjects as the resolutions adopted during the 52 d S ~e
with . n esslon. one new resolution, entitled "Bethlehem 2000". The
subjects addressed m those resolutions included the followin .
Jerusalem Settlements refugees and displac d g.
UNRWA th·' e persons

, e nght to self determmation, principles of peacefui
set~lement, permanent Sovereignty over natural resources andassIstance. ,

In addition ~o. the resolutions, the General Assembly
adopted a new decision, requesting the Secretary General to
use the t~~m "OCcupied ~ales~inian Territory, including East
Jerusalem, when appropnate, m his reports.

. . Overall, the 53rd Session reflected and reaffirmed the
pOSltI~n. of the international community in Support of the
Pal~stIman cause and the just struggle of Palestinian people to
aohieve their rights and also reaffirmed Support for the Middle
East peace Process and the full implementation of the
agreements reached between the sides. Such a reaffirmation by
the Ge~e~~ Assembly is an integral part of the permanent
:esponsIblhty of the UN towards the Question of Palestine and
m up?olding international law and Security Council
resoluuons as well in this regard.

E. Tenth Emergency Special Session

. In ~ important development, the 10th Emergency
SpeCIal SeSSIOn(ESS) of the United Nations General Assembly
adopted resolution ES-10/6, which recommends the convening

316

Conference of the High Contracting Parties to the ~our~h
of a Convention on measures to enforce the Convention In
Geneva pied Palestinian Territory including Jerusalem, andOccu , . . 1 I Thtbe its respect in accordance WIth common artic e. ensure I . f hto e ti n specifically recommends the convemng 0 t e
resolu 10 on 15 July 1999 at the UN Office in Geneva andnference . . itCo . ites the Government of Switzerland m ItS capaci y asrther mVI . d ak
fU depository of the Geneva Con~entIon, to un ert e
the preparations are necessary pnor to the Conference.whatever

The Session was resumed for t~e f~urth ~ime on 5
1999 since its initial convemng m Apnl 1997, toFebruary" .. . d E J alid "Illegal Israeli Actions m occupie ast erus emconsl er .. T it " Thand the rest of the Occupied PalestIm~ .ern ory '. e

tion came at the request of Jordan, m ItS capacity asresump . f h NCh irrnan of the Arab Group, and WIth support 0 t e on-
Ali;ed Movement. The Palestinian decision to reconvene t?e
10th ESS was based on the fact that Israel did not c.omplyWIth

y of the demands made in the previous resolu tions of the
Session and on the fact that the conference which was
recommended three times by the Session, had not yet been
convened. the resumption also came in response ~o the
deterioration of the Peace Process and the freeze m th~
implementation of the existing agreements by the Israeli
Government.

On 9 February, the General Assembly adopted
resolution ES-10/6 by a vote of 115 in favour and 2 agamst,
with 5 abstentions. the resolution condemns Israeli's lack of
Compliance recounts the previously made demands, reaffirms, .
the established position of the international community on
Jerusalem and the rest of the Occupied Palestinian Territory
and reiterates the call for the Conference. The resolution also
lllaintains the possibility of the future reconvening of the
SeSSion.

The convening of the Conference, which represents the
first time in the history of the treaty that the High Contracting
Parties meet to consider a specific situation, will undoubtedly
become a major development in the history of international
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humanitarian law and, just as important in the histoPal .. .' ry of H.estlI~1anpeople, the protection of whom is being sou h '-,qe
convemng of the Conference. In the words of a d f t by
resolution ES-10j6, and e specially the call for the Co ; egate,. b . . n!erenmay Just e the beginning of the end of the cult ce,
impunity. Ure of

IV. Assessment

. It. is rather unfortunate to note that despite all thes,
international efforts the violations of the rule of law remal eam and
~so, no p::ogress has been made with regard to the
implementation of the agreements reached, the situation h

. d d . asco~tmue to etenorate, and tension has increased in the
region as a whole, all. as a result of the policies and practices
pursued by the Israeli Government in violation of international
law.

. The AA~CC fully. supports the ongoing peace process,
WhICh began m Madnd, the Declaration of Principles on
Interim Self-Government Arrangements of 1993, as well as the
subsequent implementation agreements, including the Israeli-
Palestinian Interim Agreement on the West Bank and Gaza
Strip of 1995, and the most recent Wye River Memorandum,
and expresses the hope that the process will lead to the
establishment of a comprehensive just and lasting peace in the
Middle East. However, there is necessity for commitment to the
principle of "land for peace" and the implementation of
Security Council resolutions 242 (1967) and 338 (1973), which
form the basis of the Middle East Peace Process, and the need
for immediate and unfailing implementation of the agreements
reached between the Parties.

In fact it is the violation of the rule of law, in oth~r
words of the above mentioned agreements, Security counCIl
resolutions, international law particularly the IVth Geneva
Convention of 1949, that is hindering the peace process.
Following examples are illustrative of the violations made by
Israel.
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The issue of house demolition, has ~ee~ a fact of life in
West Bank since 1967. Since the begmmng of the pe~ce

We eS
S

the Israeli government has accelerated the de.s~ructlOn
proc e;tinian homes. Israel contends that the demoh~l~ns are
of p~ an act of law enforcement; however the demohtlOn are
~er {violation of the law. Accord.ing to the Ambassador. and
ill th t Observer of Palestine m UN Dr. Nasser Al-Kidwa
permane~ hundreds of people of their homes is deplorable,
"'fo depnlv~susing this measure as a tool to clear areas of the
but Israe 1.. . h fi al t tbank of a Palestinian presence pnor to t ems a us
West. ti ns" Thus imposing the "defacto" status.negotia 10· ,

The Interim Agreement signed in ?slo in 1995, created a
. ti n where most Palestinians live m fragmented enclaves

slftuAa10 A and B Israel which was temporarily in charge of
o reas· . 1

C P
revented Palestinian expanSIOnout of those enc aves.

Area , l' forci thisHouse demolition play an important ro e in en or.cmg .
Other instruments used are settlement. eXpanSI?n, land
confiscation and by-pass road constructIOn,. which have
continued since the signing of the Oslo Ac~ord m Sept~mber
1995. The restriction of Palestinian growth IS an expar:,sIOnof
the Israeli Jewish settler presence in the West B<ill:k. Nearly
all the houses which have been demolished, or are hk~ly.to be
demolished are near by-pass roads or settlements, or.l~em the
path of their expansion. Israel is using hous~ demolition. as ~
means of eliminating, a Palestinian presence In areas ~hIch It
seeks to retain in any final status arrangement With the
Palestinian authority. 1

This house demolition policy is inhumane, unjust ~d in
flagrant violation of the rule of law contrary to the establ~s~ed
principles of international law, it violates the letter ~d .s~)1ntof
the Oslo accords which state, "Neither side shall initiate or
take any step that will change the Status of the West Bank and
Gaza Strip pending the outcome of the final status

-
I Houssari Parastou, "Bulldozed into Cantons", Israeli's Demolition Policy

in the West Bank since the signing of the Oslo Agreements; September
1993-November1997- p.4.
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negotiations" (Article XXXI, of the Israeli-Palestinian Interi
Agreement on West Bank and Gaza Strip). III

Further Israel's settlement activities violate intemation
law, ~s ~~11 as the private. property rights and the cOl1ecti~
and individual human nghts of the Palestinian peopl
International law inter alia prohibits an occupying power froe.
transferring civilian population into the territory it occupi III

d f . es
an rom creatmg any permanent change in an occupied
territory not intended for the benefit of the occupied
population. The building and expansion of settlements also
violates the letter and spirit of agreements the Israeli
government has signed with the Palestinians.

In its occupation of the West Bank and Gaza Strip,
Israel is subject to the international law of belligerent
occupation, which provides special protection for an occupied
civilian population (giving its members the status of Protected
Persons), while ceding to the occupying Power the right to
maintain temporary control. The law of belligerent occupation
is found in customary international law, which has evolved
from the Fourth Hague Convention of 1907. These norms were
codified and elaborated upon in the 1949 Fourth Geneva
Convention Relative to the Protection of Civilian Persons in
Time of War, which regulates, inter alia, the occupation of
foreign territory, and to which Israel is a Party. These legal
norms prohibit Israe1's Settlement activities, which have all
along been condemned.

The Fourth Geneva Convention is paramount and
overrides the Oslo Agreements. Israel continues to be su~ject
to the provisions of the Convention in respect of its relat~o.ns
with the Palestinian people, and thus its settlement actiVItIeS
in the occupied territories are in violation of internationsl l~w.
This policy is clearly aimed to divide the occupied Terntone~
into small cantons under Palestinian control, and to preven
the territorial contiguity of Palestinian areas.

These policies and practices of Israel in establis~~;
settlements in the Palestinian territories have no legal vall 1
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onstitute a serious violation of the rule ~f la~ whiC~
9fld c cted all efforts in achieving a eomprenenswe. Just ~
obs~ru eace in the Middle East. Mr. Kofi Annan, the Un~ted
last~g sPSecretary General stated recently that: "Real, tangible
NatIon is the best antidote to violence and the best answer to

ogress I .. d d bt"pr c e of disruption distraction an ou .the lorc '
In view of the deliberations and resolution of the 37th

lhi 1998) Session as well as the development
(NeW De lth AALCC at its 38th Session (Accra,) would
th reafter, e . h .

e·d the future work of the Secretariat on t e tOPIC.consl er
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0'. AALCC's SPECIAL MEETING ON EFFECTIVE
l\fEANS OF IMPLEMENTATION, ENFORCEMENT

AND DISPUTE SETTLEMENT IN INTERNATIONAL
ENVIRONMENTAL LAW

(I) Introduction

At the 259th Meeting of the Liaison Officers, the
Secretariat had invited views of the Member States, to suggest
a theme for the Special Meeting proposed to be organized
within the administrative arrangements of the 38th Session. In
response thereto the Government of Singapore had indicated
that it favoured environmental law as the possible theme of the
Meeting. Subsequently, the item "Law of Environment" was
placed on the agenda of the Meeting of the Legal Advisers of
Member States of the AALCC held in New York in October
1998.

The discussion therein revealed a general support for
environmental law', as the theme topic for the Special Meeting.
Accordingly the Secretariat identified three aspects of
International Environmental Law for consideration at the
Special Meeting which included: (i) principles of international
environmental law; (ii) effective means of enforcement,
implementation and dispute resolution in international
environmental law; and (iii)harmonization of trade, investment
and environment.

At the 262nd Meeting of the Liaison Officers held on the
4th February, 1999, it was generally agreed that the Special
Meeting on Environment should focus its discussion on item,
~Effecti~eMeans of Implementation, Enforcement, and Dispute

esOlutlOn in International Environmental Law". Accordingly
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the S ial. peCI Meeting was held inSes conjunction with thSIOnon the 20th April 1999. e Accl"q

Thirty-eighth Session: Discussions

The Special Meetin 0 ' .
Implementation E c g n Effective Mean, nlorcement and D' s f
International Environmental L ispu te Settlement .0

~I?inistrative arrangements of~:e;;:h ~onv~ned within t~
n~an Legal' Consultative Co . eSSIOnof the Asian_

chaired by the President of th m~Ittee .. The Meeting wa
Committee Mr. Martin A B K e ThI.rty-eighth Session of th s
J ti . . . Amldu Deput M" eus Ice and Deputy Attorne Gal' Y mIster of
Matupa, Senior State Attorn~y ~er of Ghana. Mr. Sirilius
elected the Rapporteur of the S' ·°alveMrnm~ntof Tanzania Was

peci eeting.

. T~e Deputy Secretary-General Mr R .
mtroducmg the Secretariat st . yo Takag] while
experts and expressed the houdy welcomed t~e delegates and
find the Special Meeting hel f ~e that the delIberations Would
the UNEP and p u to Member States. He thanked
Donald Kaniaru eXAprti~ssedD·theSecretariat's gratitude to Dr

, c ng irect D'" .
Policy Development and Lor, IVlSIOnof Environmental
UNEP, Chief, Environment~W and Mr. L~ K~rukulasuriya,
help in the publicatio f hLaw ~d Institutions, for their
Environmental Law In °h' t e .Aslan-Mri.can Handbook on
international agreem~ tn IS. view the Implementation of
of resources techn Ins were Impeded chiefly because of lack
the light of fuis h 0~1r~d absenc~ of trained personnel. In
Meeting was ' ~ e t at the tOPICchosen for the Special
States to find an Important one, as i.t would help Member
enhanced im I ways ~d means to Improve capacities for

p ementatIOn complian d c finternational I al ' ce an enforcements 0eg agreements.

UNEP Th:u~reSident invited the experts Mr. Donald Kaniaru,
Environmental ~r. ~arsey Mensah, Deputy Director,
make th . rot~ctIOn Agency, Government of Ghana toeir presentatIOns.
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Dr. Kaniaru. traced the role of the organization in the
development of international environmental agreements a
mandate granted to it by Chapter 38 of Agenda 21. In this
regard, he outlined the role of UNEP wherein a long-t.er~,
Montevideo Programme for the Development and Periodic
Review of Environmental Law for the 1990's, was adopted by
the Governing Council in 1982. This Programme, he added,
facilitated the drawing up of a number of international and
regional conventions such as the Vienna Convention for the
Protection of the Ozone Layer 1985, the Montreal Protocol on
the Substances that Deplete the Ozone Layer 1987, the Basel
convention on the Control of Transboundary Movement of
Hazardous Wastes and their Disposal 1989, the Convention on
Biological Diversity 1992 and the Rotterdam Convention on the
Prior Informed Consent Procedure for Certain Hazardous
Chemicals and Pesticides in International Trade, 1998.
Furthermore, he also highlighted the pioneering role played by
the UNEP in the development of Regional Seas Programmes
and actions plans, besides the assistance rendered in drawing
up regional instruments and a number of soft laws. The soft
laws which have been handled by the Programme include the
areas of shared natural resources, weather modifications, and
information exchange' on hazardous chemicals, marine
pollution from land-based sources and environmental impact
assessment.

Speaking on the topic of the Special Meeting, Dr.
Kaniaru said the UNEP's Montevideo Programme for the 1990's
is aimed at increasing the capacity of states in participation,
~egotiation and implementation of international legal
Instruments. In this regard, he urged Member States to avail
themselves of the UNEP assistance in their endeavour to draw
~p 'coherent and cost-effective schemes', for implementing
International legal instruments at all levels.

. Another important element for enhancing
~mplementation, he felt, was improving technical
Infrastructures at national levels. In this regard, he provided
an a~count of the technical assistance provided by the UNEP
and Its endeavour with International Union for Conservation of
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Nature (IUCN) to disseminate . .law, wherein a Joint Envi information on environment
has been developed. ironrnental Law Information Syste~

On the issue of enforcement hplays an important I' ' e noted that the UNEP. . ro e m assisting Stcapacities in carrvi ates to strength.rng out the res ibili en
reporting systems and thereby enh t:0nsl

1Ity. of imprOVingancmg compliance.

Dispute avoidance in th .
objectives of the Montevideo p;ovle:nof the UNEP,.is one of the
~ollection of data, reporting fac1ffi :;e. ~ech~Il1sms such as
mspection, compliance pro~ d in mg, mq~Iry notification
he added, were found in e ures, consul~atIOn and others'
instruments. In this regard ~ num~er of mt~rn~tional legai
International Expert Grou' e mh~nhtionedthe institution of an. p, w IC ptepar d
study on dispute avoidance and ttlern e a very useful
same to the Governing Co 'lse. ernent and submitted the

d h unci in February 1999 I
regar, ~ was of the view that the UNEP d . n this
play an Important role in f ... . an AALCC could
providing technical expertiseac~~~~t~ng.dlspute .avoidance, by
administrative and lozisti al ' mdmg services and other

b. c support.

Concluding his presentati D .
increased collaboration b t ~n, r. Kaniaru called for
that this could go a Ion e we~n L.CCand the UNEP, noting
interests in the task of g way ~n serving ~lobal and community

preservmg the environment.

The Expert from the RbI'that all t t epu IC of Ghana, while stating
called r s a eafsfiare e.qually bound under international law,

or re irmation of the .. Idifferentiated r . .. . pnnclp e of common but
. t . esponsibilities. As regards implementation of an
m ernational en . althat financial vI.ronment agreement, he was of the vieW,
provided at thaSSIS\~Ce and technical knowledge need to be

d
e na ional level. A number of principles and

proce ures such as ti .repor mg, environmental impact
::~:i~~~~~P' ePdrbectatuti?narylrule, .polluter pays and tradable

e er Imp ernentation.
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As regards the enforcement, he was of the view that
}lough States had the primary re5pcnsibility to enforce
t vironmental law at the national level, non-governmental
etl nnizations had begun to play an important role in the field
orgcv• . f li b ili hof environmental management. On the ISSU~~ . ia l.lt?" . e :v~s
f the view, that apart from state responslblhty, CIVIlliability

o im
es

such as those provided in the Vienna ConventIOn on
~i~i1 Liability f?r. Nl~.cl~~ Pollution. Damage, 1971 and the
I ternational CIVIlLlabIhty ConventIOn 1969, must also be
:Stablished for redressing injuries suffered by private parties.

He expressed the view that redressal for environmental
pollution would essentially involve issues such as definition of
environmental damage, the standard of care that is required,
the threshold of liability and the nature of the remedy involved.

On the issue of dispute avoidance, he felt mechanisms
such as notification; consultation, prior informed consent and
environmental impact assessment could play an important role
in avoiding environmental disputes. Furthermore, he stated
that formal or institutional dispute mechanisms in the form of
the International Court of Justice (ICJ) or the European Court
of Justice (ECJ), were available for the resolution of
environmental disputes. Apart from these time-tested modes of
settlement and arbitration procedures, he was of the view that
UNCLOS'82 provided a unique regime for dispute settlement.
He also highlighted the importance of the Special
Environmental Chamber established by the ICJ in 1993, for
dealing with environmental disputes.

Following the presentation by the two experts, delegates
of eight Member States made statements. These included
Pakista.J., Kenya, the People's Republic of China, Nigeria, Arab
Republic of Egypt, Ghana, Sri Lanka, and Japan. Indonesia
provided a written statement to the Secretariat of the
~ommittee. The discussion that followed raised a number of
ISSues concerning environment.

l Delegates expressed the view that the legal interface
l<.:tWtenthe environment and trade, be discussed, especially
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with regard t .o environmeWTO. A reference wa nt related disputes comin
exports of shrimps frsomadde to the Shrimps Case w

g
hbefo~ethe

fo . m evelo . ' erelr not using turtle exc1 d. Pl!~gcountries was obi n the
often affected the u ~ng devices. Such case . ~ected to. economic d I s, It w '
protecting the envI.ro eve opment under th as feltnment. e guise 'of

Capacity buildin inthe national level, wit; the the area of framing legislati
upon. Capacity of state . help of UNEP was also on at
for improving efforts \~~ was felt, ~as the primary :i:essed
enforcmg agreements. In this ~:gotlatmg, implementing ment
allocation of new and . ?ard, some delegates call and
developing countries to e:ddltlonal financial resourc:: for
costs incurred in fulfillin able t~em to meet the escal ti to
conventions. Some dele ~ commitments under a numb a mg
the funds of the Global :,a ~s also urged for replenishm e~ of
such agencies. nvironmental Facility (GEF) den ofan other

. Views were also~nformation and creation ~;press~d that dissemination of
Implementation of en . p'ublic awareness were vital J:d I vrronmental . tor

e egates commended the ff regimes. In this regard
preparing a Handbook on e ~rts of the UNEP and AALCCi~
~elegates felt, would hel E~vIronment~ Law. This Handbook,
international law on e P in enhancing knowledge on the
al idi nvironrnent s diso ill mg government officials ' prea ~ng awareness and
personnel in AALCCMe b and environrnent enforcing

m er States.

. A view was also ex re d .environment" and 'sust . Pblsse calling for "preservation of
this, would entail forn:'~~io: deve.lopmen~'. It was noted that
acceptable to all and . of international commitments

. .. . recogmze the co but di .responsibilities of states It mmon ut dIfferentlated
that non-compliance with. was ~bserved in this connection
lead to counter measur IInternatIO.nalobligations should not

. es. nstead It J: I .agencies could play . ,was re t that monitOrIng
ff . an Important I .e tectiveness of e . ro e In improving tbe

M nvironrnental .oreo~er, an opinion was als Implementation regimes.
commitments should b b 0 expressed whereby stateeased on ba graduated approac
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dying on capacity of states. Examples appended include the
~"",ework conventIOn/protocol approach found in UN Climate
Cb

ange
ConventIOn and the Montreal Protocol on the

vepletion of the Ozone Layer.

ttejoinder by Resource Persons:
The UNEP resource person while appreciating the views

of Member States on diverse issues relating to environment
commended the efforts of Ambassador Chusei Yamada,
Member of ILC in preparing a background paper on the Long-
term work Programme of the Commission, on the Law of
Environment. He was also of the view that the AALCC
Handbook was only the beginning and efforts would be
undertaken in the future to bring out other works on
environmental law , with detailed commentaries.

While agreemg absolutely that participation at
international conferences by developing countries was
important, he noted with concern that despite UNEP's efforts
to provide some assistance, not all countries availed
themselves of this assistance.

. The UNEP expert felt that soft laws being non-binding
mstruments helped to build consensus on matters related to
the. e~vironment, than hard laws that entailed binding
?bhgatIOns. He was of the opinion that capacity building was
~ndeed, the need of the hour and the UNEP is playing an
Important role in providing the necessary assistance.

The Expert from Ghana fully supported the views of
some delegates that the interface between environment and
trade be studied. He was also of the view that hazardous
wastes regulated by the Basel regime at the international level
and .the Bamako Convention regionally played an important
role m . h .preservmg t e enVIronment of the region.

The Secretary General called for enhancing the
~pacities of States, information sharing by the UNEP with

ember States of its knowledge on dispute avoidance and
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settlement and al .. . so aSSIstance to St t
InternatlOnal conferences. a es to participate in the

Concluding Remarks

The deliberations d .
Meeting did bring to not" unng t~e Course of the Spe .

Ice some salient aspects: ClaJ.

(i) International environmental 1
treaties fOllowing a s t alaw IS largely based on

ec or approach D 1expressed concern that .. e egates
co~prehensive approach is nee: Integrated and
enVIronmental problems. d to address global

~ number of delegates felt that . .
lIberalization and expansion of tra WIth In.creasing
betwe -n trade and enviro t de the legal Interface

nrnen needed to be stUdied.

A v~e~ was expressed supported b
partIcIpants that capacity building ofYStat number of
~mportant for effective implementation a ~~ :as very
Involve technology tran f .' W IC would
developing and least dev:I~~e~~a~~s~Clal resources to

On the issue of fS ez:orcement, delegates agreed that
ta~es alone enforce mternational obligations relating to

enVIronment.

(ii)

(iii)

(iv)

(V) There was a no I .
resolution (ADR)ve suggestlOn t~at alternate dispute

. . could be an Important method of
settling enVIronmental disputes.

M t The R~pporteur of the Special Meeting Mr Sirilius
a upa, Semor State Att G '.hi orney, overnment of Tanzania In

I IS Ireport ~n the Special Meeting on Effective Means of
mp em~ntatlOn, .Enforcement and Dispute Settlement in

InternatlOnal Environmenrsj Law" recalled that the Meeting
w:s . ~onve?ed on the 20th of April, 1999 within the
a mmIstratIve arrangements of the 38th S . It waS
chaired by the President of the 38th Session MesMslOnti··A B K.,r. arn.·
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AJIlidu, Deputy Minister of Justice and Deputy Attorney
General of Ghana. Experts for the Special Meeting included
rJr. Donald Kaniaru Director of Environmental Law Centre,
UNEP and Mr. Larsey Mensah, Deputy Director,
Environmental Protection Agency, Government of Ghana.

Apart from the introduction provided by the Deputy
Secretary General, Mr. Ryo Takagi, Mr. Kaniaru's presentation
mainly focused on the work of the UNEP in the field of
environment. Speaking on the topic of the Special Meeting, he
said that the UNEP's Montevideo Programme for the 1990's
aims at increasing the capacity of states in participation,
negotiation and implementation of international legal
instruments. He urged Member States, to avail themselves of
the UNEP assistance, in their endeavour to draw up "coherent
and cost-effective schemes" for implementing international
legal instruments at all levels.

Another important element for enhancing
implementation, he felt, was improving technical infrastructure
at all·levels. On the issue of enforcement he noted that UNEP
plays an important role in assisting States to strengthen
capacities in carrying out the responsibility of improving
reporting systems and thereby enhancing compliance.
Speaking on dispute avoidance, he was of the view that the
UNEP and AALCCcould play an important role in facilitating
dispute avoidance, by providing technical expertise, fact
fmding services and other administrative and logistical
support.

The Expert from Ghana (Mr. Larsey Mensah) speaking on
en.forcement, was of the view that though States had the
pnmary responsibility to enforce environmental law at national
~evel, non-governmental organizations had begun to play an
Important role in the field of environmental management. As
regards implementation of an international environmental
agreement, he was of the view, that financial assistance and
~Chnical knowle~ge. need to be provided at the national level.
e ~umber of principles and procedures such as reporting,
nVlronmental impact assessment, precautionary rule, polluter
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pays and tradable permits, would help better implementati
of the environmental conventions. on

Following the presentations by the two Expert
delegates of eight Member States made statements. Th s,
. I d d Pakist.an r Kenvav Ch i eSeme u e : stan, Kenya, China, Nigeria, Egypt, Ghana, Sri
Lanka and Japan. Indonesia provided a written statement t
the Secretariat of the Committee. The discussions that follow d
raised a number of issues. e

The Rapporteur in his concluding remarks raised Some
salient aspects which had emerged during the Special
Meeting:-viz. (i) The law on environment is largely based on
treaties and is a complex web of rights and obligations. (ii)
These complexities need to be addressed by looking into the
legal interface between trade and environment as sustainable
development largely depends upon the balance of this interface
(iii) A view which was supported by a number of participants
was that capacity building of States is very important for
effective implementation. In this regard, views were
unanimous, that technology transfer and financial resources
were needed for increased capacity, especially, for developing
and less developed States, (iv) On the issue of enforcement,
delegates agreed that States alone, by and large, enforce
international obligations, with respect to environment; and (v)
There was a novel suggestion that alternate dispute resolution
(ADR) technique could be considered as another important
method of settling future environmental disputes.

The President then invited comments from the floor.

The Delegate of Kenya said that the report was a fair
reflection of the proceedings and it be adopted.

The Delegate of China shared the view of the delegate of
Kenya.

The Delegate of Sudan observed that the issues rela~ing
to environment were very relevant to the developing countnes,
because maximum damage to environment is done by the
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d tri He felt that he concept of burden sharing
developebeco~:;~~·ced to redress the damage caused to
sbou1d the developed countries. Furthermor~, the
eflvironment by t. and comprehensive role m theEP should playa mor.e ac rve
VNd f international envIronmental law.
fiel 0

.F P kistan felt that the concernsThe Delegate OJ a ·1
d by States should be reflected in greater detai .

e"presse
The Delegate of Egypt observed that a number of ro~~ts

been fully reflected, for instance the cone u mg
had not ld have reflected the concerns of Egypt and
remarks i: e of trade vis-a-vis environment law needed
pakistan, t e IS~U
further elaboratIOn.

The President asked the Secretariat to take ~~o
. . ws ex res sed by the delegates w 1e

cons~~eratIOn the tV1eHalsOPrequested the delegates to assist
finallzmg the Repor. e
the Secretariat in this regard.

Thereafter the report was adopted unanimously.
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(Ii) Decision on the "Special Meeting
International Environmental Law"

on

(Adopted on 23.04.1999)

The Asian-African Legal Consultative Committee at its
Thirty-eighth Session

Appreciating the efforts of the Secretary General to
convene the Special Meeting on "Effective Means of
Enforcement, Implementation and Dispute Resolution III

International Environmental Law";

Having considered
No.AALCCjXXXVIIIjAccraj99 Sp.l
Secretariat:

the
prepared

Doc.
by the

1. Expresses its gratitude to the Government of Ghana for
hosting the Special Meeting on International
Environmental Law;

2. Expresses its gratitude to the UNEP and other experts
for their contribution to the succes-s of the Meeting;

3. Appreciates the publication of the "Asian-African Hand
Book on Environmental Law" by the Secretariat, in co-
operation with UNEP;

4. Requests the Secretary General to explore the possibility
of organizing further meetings for in depth consideration
of the issues raised in the Special Meeting in co-
operation with UNEP, United Nations agencies and other
inter-governmental organizations engaged in
environmental law matters; and

5. Adopts the Report of the Special Meeting.
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(iii) Secretariat Study: "Special Meeting on Effective
Means of Implementation, Enforcement and
Dispute Settlement in International
Environmental Law

IIlternational Law of Environment: From Stockholm to Rio
pe Janeiro

The growth of international law of environment, from
Stockholm, 1972 to Rio, 1992 is a product of numerous
conventions, customs, principles, judicial decisions, teachings
of publicists and other hortatory principles.' While the Rio
Conference was successful in bringing in a new concept of
sustainable development with a plan of action in Agenda 21,
its main contribution, however, lies in the development of a
number of soft laws. As opposed to 'hard laws' where treaties
provide for binding obligations, 'soft laws', are largely norm
creating, wherein through international consensus States
agree to certain norms and principles, which at a later stage
are formulated into binding obligations in a treaty.s Principle
21 of the Stockholm Declaration is one good example, which
exhorted States to frame a number of conventions on
Transboundary pollution and damage,

One of the important matters of concern in the field of
international environmental law is ensuring compliance of
agreements and thereby improving their effectiveness. The
Vienna Convention on the Law of Treaties 1969, provides that
every treaty must be complied with in good faith, as pacta sunt
servanda is the cardinal principle upon which the whole edifice
of law of treaties is based. A breach of an International

I See generally, Geoffrey Palmer, "New ways to make International
Environmental Law, American Journal of International Law, vo1.86,
(1992), pp.259-283.

2 For an excellent analysis of hard law vs. soft law debate see
Chistine Chinkin, "Challenge of Soft Law": Development and
Change in International Law" International and Comparative Law
Quarterly, vo1.58, 1989, pp.850-866.
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obligation ent ·1. ar S state responsibilitSUItfor reparation 3 A. Y and the remedy 1·. s against th c 1es .
procedures. one notices th ese formal dispute settle III
environmental a ee at a number of moder Inellt
avoidance, wher'!,';n,:;~s ;;c~ea~s Jayemphasis on d~sp~ay
Implementation are relied rueI means of compliance te
non-compliance of a treat upon: t. may thus be stated t or
three issues relating to: y obligation, would in effect r!~

(i)

(ii)

the implementation of an agreement tor reaty;

enforcement wherein b hbli . reac or non f Ifillo igation occurs; and - u 1 ment of

~~~~~;. avoidance or dispute settlement mechanisms for(iii)

. For the purpose of this stud .Implementation and enfo y comphance would involve
th I' rcement which ar t I·

at States. would have to undertak e wo ogical steps
been negotiated. States it is b e after an agreement has
~greements, as enviro~mental 0 s;;ed, largely comply with
mterdependence and ft p blems. call for greater
individual interests U~d:~. reflect .collectIve aspirations or
different approache~ to th m~ernatlOnal law there could be
bli . e enforcement of . alo igation. State respo ibilit f an environment

involve reparation Sns~ 11y or a.b~~ach of obligation would
liability for risk ·cre~t~n resp?~~lb1hty could also entail
enactment of dom fIg. act~V1tIes. Enforcement involves
nationals. The cent:~ ~~ceg1~latlOn.made applicable to their
of an environmental . et ~ comphance and the effectiveness
States to enfo I regime IS dependent upon the capacity of
domestic leve;ce a~s ..Non-fulfillment of this obligation at the

and
. . al b wou mvolve recourse to administrative civil

cnmm odi Th 'recourse to eithe/~~· I e s.ettle~e~t .of disputes would involve
ip omatic or JUdICIalmeans of settlement.4

--------
: ChorzowFactory (Germany v. Poland), PCIJ, Ser. A.No.17, p.29.

For a comprehensive stud f 'D·Settlement' see th R y ° ispute Avoidance and Dispute
UNEP/GC.20/INF/\6ePlo9r9t90fthe International Group of Experts,

, , pp.1-70.
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It is against this backdrop that this Background Note
\\,"ould attempt and seek to portray the broad contours of
developments occurring in this area with a view to facilitate the
onsideration of the ways and means of effective

~plementation, enforcement and dispute settlement in
international environmental law," by the representatives of
Member and Observer delegates to the Accra Session.

lJIlplementation
States adopt different ways and means to fulfill

environmental obligations when an agreement enters into
force. The implementation of e1lvironmental treaties generally
involves change in or an enadment of domestic legislation to
secure compliance with internalional standards. In this regard
it may be recalled that Agenda 21 calls upon States to adopt
national policies by way of local Agenda 21' s to fulfill
international commitments.6

Moreover, Principle 11 of the Rio Declaration calls upon
States to enact effective environmental legislation. A
progressive model for a comprehensive legislation is provided
by the United Nations Convention on the Law of the Sea,
(UNCLOS)1982. It provides for state jurisdiction over pollution
from different sources and enforcement by States by applying
laws consistent with international law and also application of
international rules and standards. It also calls upon States to
provide legal redress by courts for damage caused by marine
pollution.

Several States administer such legal redress through
~eir public authorities. Principle 10 of the Rio Declaration in
Its concluding section states that "....effective access to

5 for a detailed analysis of the subject, refer to Phillipe Sands,
Principles of International Environmental Law: Framework,
Standards and Implementation (Manchester, 1995), pp.141-178.

6 Report of the United Nations Conference on Environment
Development (UNCED) A/Conf.151/126/Rev.1. (vol.1) 1993.

Chapter 8.
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judicial and administrative ..
remedy. s~all be provided".pr;~eedI?gs mcludi~g redress
responsIbIlity upon th ··1 ~ Rio DeclaratIOn also and
environmental issues eC~~I Socle~y to participate in reso~a.sts
litigation or actio . 0 I ze~ SUItS or public interest rVIng
~uccessful in domesti~ l~u:;ns/class actions, though g oUp
mternational law N g systems, are not available u very
. . on-governmental .. nderImportant role in di . . ~rganIzations play
environment and . Isse.r:nmatmg mformation on than

. mcreasmg publi e
envIr~nmental protection. Thou h c awareness about
standmg in international I g. States alone have
obligations, there are a fewa; to ~mp~em~nt internation~
which allow enforcement of ~eaty mshtUtlOnal frameworks
. t . enVIronmental oblig ti
in ernatlOnal environmental bodies. a IOns by Some

h A. number of instruments
mec anIsms for irntirovi .' provide compliance
These mechanism ::ovmg theIr institutional effectiveness.
which States und takmeasures or procedural requirements

. er e to Implement their . t
enVIronmental obligations. They include m ernational

(a) monitoring of agreements. ,

(b) reporting the progress;

(c) mspection;

(d) fact-finding missions. ,

(e) consultations; and

(1) in-built compliance mechanisms.

State lay emphasis on theset h . dispu te avoidance
ec mques to address environmental h

implementation sta e h problems at t e
d t . ge, as t ey are largely non-confrontational

an ransparent in nature.

337

)fonitoring of Agreements
Monitoring of an environmental agreement would

general~y involve collection or d~ta which would .help .in
·dentifying a problem, assessmg and evaluating Its
1 erformance. The UNEP's Global Environment Monitoring
~ystem (GE!"1S)per~orms such a. role. Th~re are ~ number of
treaties, which provide for such a mechanism. Article 7 of the
Montreal Protocol on Substances that Deplete the Ozone Layer,
1987 prescribes submission of "statistical data on its
production, imports and exports .... , or the best possible
estimate of such data where actual data are not available".
Similarly, Article VIII, paragraph 7, of the Convention on the
International Trade in Endangered Species, 1973 (CITES)
requires Parties to "transmit statistics annually on the number
and types of permits and certificates granted; the States with
which such trade occurred ...''. Monitoring provisions, it is thus
seen, play an important role in collection, collation and
dissemination of data necessary for the improvement of
implementation of an agreement.

Reporting includes a timely appraisal in the form of a
report often sent either to the conference of contracting
parties, standing committees, secretariats or other review
bodies set up under an agreement. Reporting plays an
important function in: (i) assessing the implementation of
international commitments; (ii)making aware of the difficulties
faced by Parties in implementation; and (iii) making aware of
the need for review or strengthening the mechanism needed for
improving implementation. For example, Article 12 of the
United Nations Framework Convention on Climate Change
hereinafter referred to as (UNFCC) requires all Parties to
~ommunicate to the Conference of Parties steps taken to
Implement the Convention. Moreover, a Subsidiary Body for
Implementation (SBI) was established under Article 10,
~aragraph 2 (al to assist the Conference of Parties in
lInplementation of the Convention.

Article 13, paragraph 3 of the Basel Convention on the
Control of the Transboundary Movement of Hazardous
SUbstances and their Disposal, 1989 provides that States shall
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"transmit, through th
Parties ..... a re e SeCretariat, to the
the following in~oorto~ the previous calendarConference of H..
. A . rmatIOn 'S· . year co t . 41eIn rtIcles 7 and 8 ..... Imllar reportin '. . n aJ.nin.
A:t. V!II of the CITEo~t~~7K~oto :rotocol to t~~r.z;~~~ns e)(js~
BIOlogIcalDiversity g)92 3, ArtIcle 26 of the Co C. 1997.
on Combating Dese~tifi t;.and Article 26 of the UNnCventiono~

rea IOn 1994 onvent·Inspection . Ian.

Inspection serves the .
They are conducted eith bPUlpose of verification of
Inst~ces of inspection er y States or international repo~ts.
WhalIng Conventi can be seen in the bOdIes.
1959 and in A ti lon, 1946; Article VII of the A Int~rnational

r c e 220 of UNCLOS, 1982. ntarctIc Treaty,
Fact - finding

. . This tool of dispute av .
~nq~lIYconducted by a fact_fi~~:ce essentially consists of an

art~e~ to agreements. Fact-fi d. g body constituted by Stat
~r~vlsIOns, ~hich are fou~~ 1;:: as opposed to inspectio~
g eements, IS resorted t . .a necessary clause .

~ITES and t~e Espoo C~n~~n~~ceptIOnalc~rcumstances. T~~
ssessment In a Tran b IOn on EnvIronmental Irn t

provisions on fact-finding.s oundary Context, 1991 con~~~

Consultations

Consultation betwee .
confidence-building me n partIes serve as useful
an .. asures that hI·ISSue Into a dispute p.. e p to aVOIdescalation of
states th " . nnclple 19 of th Riat States shall . . e 0 Declarationand 1· provIde pnor and tire evant Information to . mely notification
shall consult with th potentIally affected states andA ose states at I ...
n advanced conSUltative ~ ear y stage in good faith".

wherein Article 13 .mechanIsm is found in the UNFCC
Pr prOVIdes for MI·ocess. The Ad Hoc G a u tIlateral Consultativethi roup resp iblIS me~hanism has conclUded .onsi e .for finalizing work on
mechanIsms found iri G al ItS task In 1997 Consultation
(GATT ener Agr .) and in Arti I 4 eements on Tariffs and Tradec e of the WTO .DIspute Settlement
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vnderstanding serve as an advanced dispute settlement
rocedure. Other instances where consultation is provided for

~c1ude Article 6 of the United Nations Convention on the Law
f the Non-Navigational Uses of International Watercourses

~d Article 14 of the Convention on Biological Diversity.

Compliance Mechanism

Besides dispute avoidance techniques, there exist a
number of compliance p-ocedures, which have been developed
under environmental c:greements. These procedures are co-
operative, non-confrontational and non-judicial in nature.
They are instrumental in a large way for amicable settlement of
environmental disputes. One such developed mechanism is the
non-compliance procedure found in the Article 8 of the
Montreal Protocol on Substances that Deplete the Ozone Layer,
which was further strengthened upon the creation of an
Implementation Committee consisting of ten Parties, by the
Copenhagen Amendments in 1992. This Committee can receive
written submission from a Contracting Party, which expresses
its inability or reservations in compliance, owing to the status
of another party, regarding similar efforts towards
implementation. Furthermore, the Implementation Committee
may request information on non-compliance and submit the
same to the Secretariat of the Convention to be reported at the
Conference of Parties. The Conference of Parties can then
recommend a number of steps to be undertaken to ensure full
compliance. The function of the Committee therefore is to help
all States to comply with the Protocol and thereby fulfill their
obligations. Similar provisions of implementation mechanism
are present in the Long Range Transboundary Air Pollution
Convention, 1979 and the South Pacific Nuclear Free Zones
Treaty (Raratonga), 1985.

The effectiveness of a convention depends directly upon
the capacity of States in implementing its provisions at the
domestic level. Developing States, it may be stated, face a
number of constraints in fulfilling international commitments.
Chief among them being the lack of resources, lack of technical
knOW-howand trained personnel, absence of public awareness

I
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and often a deficient growth of environmental laws
institutional capacities. The UNEP's Montevideo Programrneid.
the ~e~elop~ent and Periodic Review of Environmental Law ~r
1990 s IS an Important endeavour in this regard. 7 f

Enforcement

Though dispute avoidance and other confidenc_
building measures are now the preferred modes of ensurine
compliance, conflicts can arise when a State fails to fulfill itg
obligation under a treaty. Therein lies the need for resorting t~
formal means of responsibility of a State for breach of an
international obligation. Enforcement involves the right of a
State to take measures to implement an international legal
obligation or to obtain a ruling by an appropriate international
court, tribunal or other body, including an international
organization, that obligations are not being fulfilled. Breach of
an international obligation would involve reparation to the
injured State.e Under customary law an injured State has a
right of reprisal and peaceful counter measures.9 State
responsibility for an 'injured State' according to Draft Article 5
of the International Law Commission work on the same topic,
could arise from the provisions of a bilateral or multilateral
treaty, a binding decision of an international court or
organization, and a rule of customary international law.

However, there are difficulties in applying the traditional
test of state responsibility in the field of environmental law.
Customary international law in the field of environment suffers
from doctrinal inconsistencies as regards breach of an
obligation in the strict sense. There are two schools of th?~~ht
on the subject. While one believes that state responsibility

7 UNEPGoverningCouncil Decision 17/25, May 1993. The mid-te~
review of the Montevideo Programme for the Development an6
Periodic Review of Environmental Law-II, conducted in 1~9
stressed on the importance of strengthening implementatIOn
mechanism of existing multilateral environmental instruments.

8 Supra f. n.3.
9 Naulillaa Case, 2 RlAA(1928),p.1012.
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f)l"ises out of breach of obligation, which is supported by
~sting, though limited State practi.ce, the other approach
believes that strict and absolute 1iability exists not based on
9flY breach of obligation, but arising independently out of
general principles of law, good neighbourliness or doctrine of
abuse of rights.

Furthermore, the ILC making a subtle difference in state
responsibility for internationally wrongful acts and liability for
risk bearing albeit lawful activities, placed a new topic on its
agenda entitled "International Liability for Injurious
consequences Arising out of Acts Not Prohibited by
International Law". In this regard, it may be noted that the ILC
has completed a first reading of the draft articles on
'Prevention of Transboundary Damage from Hazardous

Activities' .
State responsibility will flow wherein environmental

damage is caused: (a) to the environment of a State; and (b) to
the area beyond national jurisdiction.

A. Damage to environment of a State

Though customary international law offers few instances
of state practice having developed in the area of state
responsibility-!'or environmental damage, there are a few cases,
which have stood the test of time. In the Trial Smelter Case,10
the United States brought a case against Canada for being
affected by Transboundary air pollution by sulphur fumes. The
case established that responsibility would flow on account of
an internationally wrongful act committed by a State using its
territory in a deleterious way causing detriment to the rights of
others. Similarly in the Lake Lannoux Arbitration,11 wherein the
issue was the use of the River Carol by riparian States in such
a way that. the proposed works by one (France) would affect the
right to use of the another (Spain), it was held that notice of
harm ought to be given, when it was known that the activity

10 Trial Smelter Arbitration (USV. Canada) 3 RlAA1907 (1941).
11 Lac Lannoux Arbitration (FranceV. Spain) 24 ILR101 (1957).
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could cause Transboundary harm. More recently, similar
considerations arose in the construction of a dam and th
sharing of the River Danube in the Case Concerning the
Gabcikovo-Nagymaros Project.i? between Hungary and Slovakie
on the basis of a treaty signed for sharing of waters. a

B. Damage to 'international environment'

Situations that arise out of a bilateral agreement are
easy to be disputed, adjudicated and even enforced. The same
cannot be true when dealing with open spaces or global
commons, as an element of 'erga omnes' or an interest as
against the whole international community is involved. In the
Nuclear Test Cases,13 Australia and New Zealand brought forth
complaints that the nuclear tests conducted by France in the
South Pacific created radioactive fallout affecting the whole
region. The question that arose was whether Australia and New
Zealand had a right to bring a claim 'erga omnes' on the basis
of an obligation owed to the entire community. A similar claim
of obligations of 'erga omnes' came up before the ICJ in the
Barcelona Traction Case.r+ The Court while recognizing the
relationship between actio popularis and erga omnes stated
that:

"An essential distinction should be drawn between the
obligations of a State towards the international community as
a whole, and those arising vis-a-vis another state in the field of
diplomatic protection. By their very nature the former ar~ the
concern of all States. In view of the importance of the ngh~s
involved, all States can be held to have a legal interest in their
protection, they are obligation erga omries'l.t-

As outlined above, the concept of actio popularis and
. f theerga omnes become relevant in the context of protection 0

12 ICJReports, 1997.

13 ICJ Reports 1974, pp.253-270.

14 (Belgium V. Spain) ICl Reports 1970.

15 Ibid., p.32.
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. 16 Thered future generatlOns. .
mmons for present an t the areas suffenng

bal co . . to protec .'
gio erga omnes obhgatlOns ational jurisdictlO~, m
caP be ntal damage beyond n .de and protectlOn of

'ronme . d t of genOCI . . 1ePVI.. to the recognIze ac s . hts Moreover Pnnclp e
addItIOn able fundamental h~man n~rti~les 192 and 2~5 of
pop-derhogStockholm DeclaratlOn and t to the internatIonal

f t e t ary sta us .21 0, 1982 accord cus om . g the marme
CLOS . d preservmON . of protectmg an

obligatIon .
epvironment. t for this view is seen m Part

B l'des publicists,17 supper State Responsibilityes aft ArtIcles on , .. 19 on the Dr here or the seas, IS
1, Art~cle'massive pollution of.th~at~os~ It is believed that
whereIn rized as an internatlOr: cm? h' community interests
cha:acntementalobligations assoclatedmWlotnconcern or common
enVlro ts of com . h' nand related to th~ concept d be probable situatlOns v: eret

'tage of mankind, coul . d Be that as It may,
hen . ld be entertame . . f 1 gal

t' populans cou '1' in to assertlOns 0 e
ac to . tes do not eaSl y gIVe unit In some
sovereIgn Sbtahalf of the international comm

b
. Y~f existing

ri hts on e id t on the asis
si~uations wherein States dlfus~' to entertain them on

1 courts recustomary aw,
jurisdictional grounds.18

,

. . s intra-generational
. lanetary obhgatlOn,. F ture

16 For a pioneenng work on ? E B Weiss, In Fatrness to u d
. 1eqUity see, . . . y anand inter-generatlOna . Common Patnmon

I t rnatwnal Law,
Generations: n e. NewYork 1989).
Intergenerational EquIty { . C t mary Rules of

f International us 0 (d )
17 See Brownlie, "A SUn:'ey"o. L Teclaff and A Utton e~.,

Environmental ProtectlOn, in I 1975' He calls for an expanslOn
International Envir?nmenta.l ~~l~v~l. '
of standing at the mternatlO . d Liberia v. South

. .' v South Africa an
18 South West Africa (Ethwpta 't) ICl Reports, 1966, p.6.

Africa) Second Phase (Judgmen
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c. Enforcement b I
Y nternationalOrganizations

Though international or . .
States have not b ganIzatIOns are legal
power to them Howeeenwi~ling to grant too much enloersonSI9

. . ver It cariri t b d . 11 rcem
organIzation/institution~ la 0 .e emed that internati ent
collective Supervision p y an Important role in Ii ?na]
certain rules and stan~~gements relating to enforce~~1Ited,
the Antarctic Treaty SystemS~~uc~ regulatory role is see:t ?f
able to draw up a number of t e~em Sta~es parties have b In
seals, .marine living resour~eatIes ~elatmg to conservatio~en
protectIOn of flora and c es mmerals exploitation of
C· rauna For andonventIOn for the Re 1 ti . e~ample, under t
Activities (CRAMRA) 19u988aI~n .of Antaron- Mineral Resou he
M· " It IS erivrs d h reemeral Resources Com . . age t at an Antaret"
7(7), the Commission c=I~sIOn be establi~hed. Under Artie;~
any activity that affects the i::~ethe att~ntIOn of all Parties to
or hampers compliance by a p;:'ty ~entatIOn of the Convention,

Similarly, the International 0·1 F
legal status to the Fu d h .1 :rnd Convention gives a

+ n , w erein It c benlorcement proceedings in the . an e a party to
party. As regards UNCLOS 1982 domestIc co:rrt of a State
vested with enforcem t some of the mstitutions are
International Sea Bed A~~h .powers. The Council of the
ordin~te the implementatio~I%f (ISBA)can supervise and eo-
attentIOn of the Assembl t Part XI and also draw the
proceedings on behalf ~f ~hceas~sof n?n-compliance; institute
Disputes Ch b . uthonty before the Sea Bedam er and ISsue eserious harm to th . rnergency orders. to prevent
activities in the Area. e manne envIronment arising out of

A~other well established
mechanIsm for dis ut . regional institutional
European Co .p e avoIdance or enforcement is themmumty C ..Article 155 ommISSIOn.The EEC Treaty 1957 in

ensures that provisions of the Treaty and other

19 Reparations for Injuries suffi d i
ICJ Reports, 1949, P.18S.u ere zn the service of the United Nations,
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econdary legislation are applied under Article 168 of the EEC
;eaty. The Commission may after giving the State concerned
an opportunity to submit its observations, being cases of
alleged non-compliance before the European Court of Justice.

International supervision by organizations often place
emphasis on consultative processes for discussion within a
forum for ensuring treaty compliance and improving
institutional effectiveness, rather than going in for dispute
settlement. Examples of consultative meetings are those of the
London Convention as amended by the 1996 Protocol, the
International Whaling Commission and the UNEP Regional
Seas Programme. Under the London Convention, amendments
are adopted by tacit consent wherein rules agreed upon by all
contracting parties are made applicable. A stricter enforcement
of treaty obligation is observed in the International Convention
for Prevention of Pollution from Ships MARPOL73/78 that sets
standards for pollution from all sources.

Dispute Settlement Mechanism

Effective dispute avoidance may .not be possible when
State are unable to fulfill obligations or undertake
implementation owing to lack of capacity, resources or
technical know-how. All such cases of non-compliance would
be needed to be adjudicated upon by a dispute settlement
process/body. Dispute settlement, can sometimes be
confrontational, time consuming, adversarial, largely bilateral,
an~ often expensive. Despite these limitations, a formalistic
adjudicative process can play an important role in supervising
trea~ compliance and clarifying and determining the

l
apPhcable rules and principles of international environmental
aw.zc

---------------------20 liT
Horth Sea Continental Shelf cases, ICl Reports 1969. The Court
held that customary laws could evolve through conventional norms
too.
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Principle 26 of the Rio Declaration states that "
shall re~olve all their environmental disputes peacefull Sta.tes
ap~ropnate means in accordance with the Chart Y and by
Umted Nations". Article 33 of the UN Chart er of the
P .. er reads· "1'arties to any dIspute, the continuance of wbich : lik he
endanger the maintenance of international peace ~~ ~e~ly.to
shal~, ?rst of ~~, ~eek a .soh~tion by negotiation, en ~~lty
mediatton, conciliatlOn, arbitratlOn J·udicial settle t q Iry,
t . al· , men , reso region agencies or arrangements or other peaceful orj
of their own choice". Dispute settlement means can b bmeans
classified on the basis of their legal content into two cet roa~ly
(a) diplomatic mode of settlement; and (b) judicial a e~ones
settlement. mo e of

(i) Diplomatic means of dispute settlement

The diplomatic method of settlement would inclUde
resort to. negotiation, good offices, enquiry, mediation and
consuttanon and conciliation. Negotiation would entail
proposals and cou?ter proposals being discussed in good faith
With a VIewto findIng a peaceful and amicable solution. A good
example was the negotiated settlement over the damage
suffered by Canada in the Cosmos 95421 satellite which
disinte?rated over its territory. The parties (Canada and
ers~while USSR) agreed to abide by a negotiated settlement of
claims as provided in the Convention on International Liability
for Damage caused by Space Objects, 1972. Good offices
generally involve a third party intervention trying to persuade
parties to a peaceful settlement. Enquiry would involve a
determination being made by an independent fact-fmding
body.

In cases of mediation, the third party is actively involved
in the dispute settlement, often providing an informal proposal
too. Consultation is another means of dispute settlement,
which rather than being strictly on the lines of negotiation,
involves confidence- building measures and resort to

21 Settlement by Protocol2 April 1981 wherein USSRagreed to paY
$300,000 to Canada.
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. cussions between states to resolve a dispute. A number of
dl

s
ements require parties to consult each other in times of

9.!:rgencies. Article III (a) of the International Civil Li~bility
e ention 1969 provides for measures to prevent pollution ofConv, .. . hi htlines from oil pollution incidents on the Ig seas.
~~~~lar1yArticle XIV (3)of the African Nature Convention. 1985
~ovides for consultations with regard to development plans

Ph· h may affect the natural resources of another State. In the
W IC veiri the 1996 Protocol to the London Convention, 1972
same , . . dumoina Jin Article 8 provides for authorization of ocean urnpmg m
emergency operations'.

Conciliation in essence is a combination of mediation
and enquiry. After the third party has established facts of the
case, it also makes proposal for the settleme?t of the dispute.
Such a function is established under the DIspute Settlement
Procedures of GATT and the Dispute Settle~ent
Understanding of the WTO. Article XXIII (2) of GATT provides
that the Dispute Settlement Panels help the parties to reach a
solution by conciliation. Failing this, the panels ~ake an
objective assessment of the matter in accor~ance With ~A'f!
rules. The Panel can also make recommendatiorr/or a ruling, If
requested to do so by the contracting part~es. ~imi1ar
provisions for settlement by conciliation are found m Article 27
(4) of the Convention on Biological Diversity, 1992. Articles
14(5) to (7) of the UNFCC, and the Vienna Convention on the
Protection of the Ozone Layer 1985, and many other
environmental agreements and regional agreements.

(U) Judicial means of dispute settlement

Legal means of dispute settlement would in essence be
accusatory and adversarial in nature. Remedies would lie in
compensation largely in monetary terms, often unable to
restore the environment to its former self before destruction.
Moreover, States are always wary of being litigious as this
Could lead to chain reaction wherein other states would be
encouraged to being cases leading to a 'boomerang effect'. Two
SUch time-tested modes of settlement are arbitration and
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recourse to th
tribunals. e International Court fo Justice and

other
Arbitration

. This mode of quasi-'udici
partIes appointing arbn J al settlement Would .
arbitral bOdy/tribunall .ratfiorsby choice. The decision Infvolve
P ti IS mal and bi di 0 thar res. Arbitration with . . " m mg as betwe e
forum with . ItS fleXIbIlItyand ch . en the

. ' mcreased party auton oice of law
of dISpute resolution in . omy, can be a favoured and
arbitrat~on is provided in enVIronmental matters. Recour:ode
oz: ArbItration is found a. number of conventions. An Ane to
DIversity 1992' CI' t rn the Convention on B' I ~exC ' rma e Change C 10 ogICal

onvention on Transbo d onvention, 1992' B
Pollution Fund Conven~~n i9:9~s~~s 1989; Internati~nal a~~~
1976 and the Noumea Conv~ntio' arpol 73/78; Barcelona
proposals suggesting of Z:' 1989. There have also bee '
Court of Arbitration H a POsslb!e role for the Perman n
spe ial ' ague relating to th d entCI procedures in environ al e evelopment ofment matters.
Judicial Settlement

Judicial settlement ess . .
?ro~~ss by the International ~~tIally mvol~es an adjudicative
JUdICIal bodies. State u~t .of -Justice or such similar

ith b s must explIcItly '"
er er y a general declaration . accept Its junsdiction,
Stat~s which equally accepted ct~:cernmg ~ ~he.disputes with
speCIal agreement The d " courts jUnsdlction or by a
must be executed' Th ehclslhonsof the ICJ are mandatory and

. . oug t ey ar bi dipartIes and in respect of e I.n mg only between the
considered to expr that. partIcular case,22 they are

ess customary mternationallaw. 23::-------
22Article 59 of the Statute of the ICJ .

the Court has no bindi f proVIdesthat "the decision of
particular case". ng orce except between the parties of that

23Article 38 (1) paragraph (d) f
~ourt of Justice reads "s bi 0 the Statute of the International

di . I u ~ect to the p " 59JU 1C1adecisions and t hi rOVIS1onsof Article ,
publicists of the variouseac t~ngs of the most highly qualified
d t . na IOns as sub idi the ermmation of rules of I'" si iary means for eaw.
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Recent environmental agreements allow parties to
accept the compulsory jurisdiction of the ICJ at the time of
signature, ratification or accession or anytime thereafter. For
example, the Vienna Convention 1985, Basel Convention 1989,
UNFCC, 1992, Convention on Biological Diversity, 1992 make
such provisions.

The ICJ and its predecessor the PCIJ, it may be
submitted, have not been seized of a proprio environmental
dispute. But there have been a number of decisions wherein
the World Court had opportunity to give judgments
establishing important general principles concerning
environmental law. The PCIJ in the Diversion of the Waters of
the River Meuse24 had occasion to deal with the issue of
equitable sharing of waters. The ICJ in the Corfu Channel
Case25 affirmed the principle of sic utero tuo ut alienam non
laedas, wherein it held that 'every state has an obligation not
to knowingly allow its territory to be used for acts contrary to
rights of other states'. Similarly, the Icelandic Fisheries Case26

established certain customary principles which would govern
the preservation of shared natural resources.

At this point, it may be worthwhile to recall that the
AALCC Legal Advisers Meeting held at the United Nations
Headquarters, on 23 October 1992 had among other things,
reviewed the outcome of UNCED and considered the role. of the
ICJ in the peaceful settlement of environmental disputes. A
study prepared by the Secretariat had suggested that Member
States should consider making use of the Chambers
procedures of the ICJ, by compromis which was in conformity
with an earlier study of the Secretariat on the wider acceptance
of the World Court. The ICJ, it may be recalled in July 1993,
established separate chambers to deal with environmental
disputes. This chamber is currently composed of President S.

24 PCIJ Ser. A/.B.No. 170 (U.K. v. Albania).

2S ICl Reports, 1949, p.4.

26 (U.K.V. Iceland) Merits ICJ Reports 1974,p.31.
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M. Schweb I V'. e, Ice-President CM. Bedjouai R R . .G. WeeramantRezak. ,. anjeva, G. Herczegh K FI ·aryh'hand JUdge, . elSC auer Sand F.

Dispute Settlement Me .Bodies chamsms under oth Ier nternat·lonal

UNCLOS1982 .DIspute SettlTh ement Mechanism

. e UNCLOSprovides'dispute settlement bod in Part XV for the creati
dispute settle y. It offers one of the tion of ament mechani most devel
methods availabl . sms. There are a wid oped. e wherem a e range f
~egObation, conciliation or othe . ~arty can choose eith

0

arties can by either r m onnal means (Article er
settlement choose f a~eement or binding c 283).. . . rom a Wider . ompulsory
jurisdiction. These in 1 d ange of bmding or com I
Tribunal for the L cue recourse to ICJ th~ Int pu.sory

bitrati aw of the S. .'. ernational
ar itration (Article289) Th ea, arbitration and .
of the Sea (ITLOS) cr· e International Tribunal for t~~e~lal
elected 21 Judges who ~~~!s:s 1996 by States Parties h::
of law representing the majo l?eclal competence in the field
legal r regional gr .systems of the world Th d' oupmgs and principal
a?art from ILTOS, consis~s ~ hlspute se~tlement structure
Fisheries and Mar' E' 0 t e Standing Chamb. . me nvironrne tal D' ers on
existing special sea-bed disput nh isputes and the alreadye camber.

B. Europe Can ourt of Justice (ECJ)

ECJ is the judicial orresponsible for interpretati gan of the European Community
1957. The ECJ has ju . d?n. and application of EEC Treaty
b h ns iction (Art"1 'roug t by one member . ICe 227) to hear actions
fulfill an obligation under at~amst another alleging failure to
ground of domestic circu te treaty. The ECJ has held the
legal system as insuffici:~ ances or lac':lna in the internal
comply with an environm:nt reaso~s to JUstify a failure to
occasion to deal ith al obligation. The ECJ has had
b h WI a number f .roug t before it under the r li .0 environmental issues
(NewArticle 234). p e immary reference procedure

A.
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conclusions
The existing normative framework of international

tlvironmentallaw is presently characterized by an abundance
ef multilateral conventions and other international
:;'stnlments. As rightly articulated by Ambassador Chus

ei

yamada, Member of the lLC, "the sector by sector approach
",!rich has been adopted so far in the conclusion of various
ttlultilateral conventions, often dictated by the need to respond
to urgent and specific requirements runs the risk of not
addressing the need for an i1ltegrated approach to the
prevention of pollution and continuing deterioration of the
global environment"." The uncertainty over the normative
framework is equally relevant in the study of effective means of
implementation, enforcement and dispute settlement in
international environmental law. Certain aspects of this
incongruity between the traditional approaches premised on
sovereign equality of territorial states and the broader concern
to preserve the global environment, in the sphere of
implementation and enforcement has been briefly outlined in
this background note. Besides, such conceptual difficulty,
issues concerning implementation in developing countries is
lack of resources, technology and absence of trained

personnel.
While the task of evolving fair and workable legal

principles towards conserving the global environment is
equally important, yet if the existing patch-work of
environmental regimes are to be consolidated, the AALCC
needs to consider the specific infrastructural and legal
impediments facing implementation and enforcement in the
Afro-Asianregion. It is hoped that this Background Note would
provide the backdrop for the AALCC Member States to
deliberate on country specifiC issues encountered in the
process of implementation, enforcement and dispute

settlement.

27 See ILC document ILC (L) INFORMAL/22 entitled "Long tenn
Programme of Work: Feasibility sf:1J.dyof the law ofenvironmenf'.
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x. LEGAL PROTECTION OF MIGRANT
WORKERS

(i) Introduction

The item "Legal Protection of Migrant Workers" was
taken up by the AALCCat its 35th Session held in Manila
(1996) following upon a reference made by the Government of
the Philippines. In its reference, the Government of Philippines
had invited attention to the plight of migrant workers and the
denial and abuse of their basic human rights. A preliminary
study prepared by the Secretariat for the 35th Session had
outlined some basic issues concerning migrant workers in Asia
and Africa. Reference was also made to the available legal
framework withinthe UN system and initiatives taken therein.
At its Manila Session, the AALCCafter exchange qf views,
urged member States to transmit their views to the Secretariat
as to how legal protection to migrant workers could be
effectively implemented. The study prepared for the 36th
Session held in Tehran focussed on some international trends
in migration, the proposal for an International Tribunal and
the UN Convention on the Protection of Migrant Workers.

The Assistant Secretary General Dr. Ahmad Al-Gaatri
while introducing the item at that Session stated that Mr.
Fidel V. Ramos, President of the Republic of Philippines, while
Calling for a 'more sensitive approach by governments of their
host countries' in order to facilitate a comprehensive
programme of implemen-tation and adherence to the
international conventions and standards, had proposed the
following: (a) survey of laws and mechanisms in receiving
Countries to protect migrant workers. with a view to
harmonizing them at a later stage; (b) bilateral arrangements;
(c) system of legal assistance to migrant workers; and (d)
constitution of an impartial international or regional tribunal
With petitioning mechanism and procedures specific means by
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w~ich an aggrievedgnevances. migrant worker may seek dre ress of hiIS

These proposals hso that a general consen:ustated, could be deliberated
States, and a suitable mec s emerged among AALCCMupon,
existence for offerin .. hariism or mechanisms b ember
protection to migra:;; Wllh~gand effective legal assist'°ught to
countries. These prop:s°':;se;:;,~~y both sending and :~~:d
reorienting policies both t ak elt, had an Important k mg
manageable and to promo~e~ffi ~ mteI?ational migration ~ toiciency m the world oreeconomy

He observed that as a first .
AALCC may consider st~~,.Member States of
international Conve ti the possibility of ratifyi the
Migrant Workers ,:ct"~~e0';,the Protection of the Righ~: of~~
proposed basic rights tr~u~~ of TheIr Families (1990). The
th~r.ou~h consideration. As pOinte~: the other hand, needed
Philippines during the 35th S . ut by the delegation of the
worth~hile to examine lawsessl~n of the ~LCC, it would be
countnes with a view to harm ~ . mechanisms in receivingonization at a later stage.

.. He further stated that the AAgrvmg the Secretariat an a . LCC may wish to consider
legislation among AALCCppropnate mandate to draft a model
th . member countrie nghts of migrant workersv if oun nes so as to protect
framework of the existin co' I = more, at least within the
T~is would go a long wa~ inn;:;~ton~ and recommendations.
migrant workers more ti I I ating the movement of the
Asian-African region. par icularly in the countries of the

At the 36th Session held .~~dated to study the utilit m Tehr~, the Secretariat was
arming at the protection of th y ?fhdraftm~ a model legislation
the framework of Internati~~~ ts of migrant wor~ers withinLabour Conventions! and

I Some noteworthy International C .by Member State are (i) C . onventions open for ratification
fo I onvention (No 97 ..': em~ oyment (revised 1949)' (i') C '. concermng mlgratwn
Migrations in Abusive Cond't'. I onvention (No. 143) concerning

I ions and the Promotion Equality of
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recom-mendations,' of the relevant UN General Assembly
Resolutions' and the International Convention on the
protection of the Rights of AllMigrant Workers and Members of
'fl1

eir
FalIlilies. At the same time the Secretariat was cautioned

tIlat there should be no duplication of work. In pursuance of
tile mandate the Secretariat had urged member States to
transmit to the AALCC Secretariat their comments and
relevant national legislation on the protection of migrant

workers.
Responses of Member States Received by The Secretariat

after The Tehran Session
The Secretariat expressed its gratitude to the five

Member States i.e. People's Republic of China, Kuwait,
Philippines, Qatar and Sri Lanka who had responded by
sending their relevant national legislation and comments to the
AALCCSecretariat and had appreciated the idea of a model
legislation to protect migrant workers.

The Government of China while appreciating the work of
the AALCCin the sphere of promotion and protection of the
legitimate rights of migrant workers, supported the AALCCin
its work of collecting comments of Member States in respect to
the protection of migrant workers. In furtherance of this
objective the Government of the People'S Republic of China has

Opportunity and Treatment of Migrant Workers, 1975; (iii)
Convention (N. 118) Concerning the Equality of Treatment (Social

Security), 1962.
2 Some important International Labour Recommendations which are

non binding guidelines but which may guide National Policy and
practice are: (i) Recommendation (No.86) concerning Migration for
Employment, (revised 1949) (ii) Recommendation (No. 151
Concerning Migrant workers, 1975; (iii)Recommendation (No. 167)
Concerning the Maintenance of Social Security rights, 1983; (iv)
Recommendation (No. 100) concerning the protection of Migrant
Workers in Underdeveloped Countries, 1955.

3 GAResolutions 51/85 and 51/65 dated 12 December 1996.
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sent to the AALCC' S
for the Administra~on e~;~ari~t, the "labour law" and "th

mp oyment of Foreigners in C~' rules
The State of Kuw . tna.".

th~ year 1969 (oil secto~~ had sent in the "labour law
(pnvate sector); Ministe .~ lab~ur law no 38 of the no 28 Of
regarding the rules andn Ordinance no. 617 of the year 1964
no 40 of the year 1992 rer~~ation of employment oIn.:ar.1992
of the employment office g dmg.tJ;tere~larisation of thes, la.w
the year 1996 . s and MmIstenal Ordin e wOrk
employment office:egarding the organizing or~no 1~5 of

. e pnVate
Th .

. . e. ?overnment of Phili .
POsItive utility for M b ppmes had reiterat d
legislation aimin em er States to have a draf e the
consonance of in~ at t?e pr.otection of migrant w tk mOd.el
th . h ernational mstru t or ers In
co:::~ ~s of these workers could n:~bec~se upholding
friction u ons .to the host countries and ~e. .eir econOmic
The and ~scord among the sendin mmImlZ~.Sources of
"M' Secretanat received the "Rep bf and reCeIVmgstates.

I~ant Workers ad Overseas F' ~ . c Act 8042 entitled
re~ent. provisions of the Ph 'liIli~mos Act" as well as
tnnugration Act on the em I 1 pplI~e labour code and

p oyment of alien workers.
The State of Qatar in

and Migrant Workers in the ;t~te on the "Situation of Foreign
policy with regard to' a e of Qatar" had stated that the
Principles aiming to dimIgr~t workers in Qatar is based on
throUgh expanding . ~ersIfy the Sources of national income
bases. Apart from themseUS~al and agricultural production
I d' projects Qt·ea ~g oil prodUcing nations The a ar IS among the major
cO?:dors for large number of .e State has been opening the
ongms and of numerou mI~ant .workers from different
powers' importance to th s categones, m recognition of man
as an important factor in ~rocess ?f building the nation, and
sen~ to the AALCCSecretari~~e~enting the states' plans. It had
foreIgners coming to work f aw no 14 of 1992' concerning
!aws; "law no 15 of 1997" b ~r other e~ployers. Immigration
m Qatar can bring in thei:r. ~~e of WhIChforeigners working
1962 which regulates th .:ru es, and "labour law no (3) of

e ng ts and duties in any contractual
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relationship existing between an employer and workman in the
State of Qatar.

In view of the Government of the Democratic Republic
of Sri Lanka drafting of Model Legislation aimed at the
protection of the rights of migrant workers, would help them to
gain recognition. of their rights and con~iderable alleviat~
hardships that migrant workers are undergomg at present. Sn
Lanka has acceded to the UN Convention on the Protection of
Migrant Workers. Further the drafting of a Model Legislation
will help formulate a framework for their protection in the
labour and recipient countries.

Thirty-eighth Session: Discussion

The Assistant Secretary General Dr. Ahmed Al-Gaatri
while introducing the Secretariat Report on the topic stated
that the item had been included on the agenda of the 35th
(Manila)Session of the AALCCin response to a reference made
by the Government of Philippines. Further, during the 36th
Session held in Tehran, the Secretariat was mandated to study
the utility of drafting a model legislation aimed at the
protection of the riglits of migrant worker within the frame
work of the UN Convention and the relevant General Assembly
resolutions. He stated that, a preliminary framework of a
model legislation drawn up by the Secretariat was presented at
the 37th Session held in New Delhi. Deliberations at that
session revealed that as the topic was under consideration at
other international fora care should be taken that there was no
duplication of work on the subject hence Resolution 37/7
adopted at that session directed the Secretariat to seek written
comments from Governments on (i) the utility of drafting a
model legislation for protection of migrant workers; and (ii) the
constitution of an open ended working group for an in-depth
consideration of the issue.

He informed the meeting that in pursuance to that
mandate the Secretariat sought comments from Member
Governments, and response was received from seven countries
namely Republic of Iraq, Islamic Republic of Iran, Nepal,
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Cyprus, Turkey, Jordan and Singapore. Among these the fir
five are agreeable on the establishment of an open-end St
~orking Group for an in-depth examination of the issue. ~d
VIew of the Government of Cyprus ratification of exisj; n
instruments by the member States of AALCCwould minim?g
the ~ee~, either for drafting a t;n0del legislation or t~:
constitution of an open ended working group and Singapo
has. ~ske~ for a through study on various issues before a fin~
decision IS made by member states whether model legislation
should be drafted and whether a working Group should be
convened to study the issue. Referring to the inaugural
address at the present Session made by the President of
Ghana, FIt. Lt. J.J. Rawlings, he stated that the President
observed that it was necessary to protect the Human Rights
and dignity of migrant workers in their countries of temporary
residence. Furthermore, humanitarian participles should be
employed to ensure that they are not exploited. FIt. Lt. J.J.
Rawlings has called on Member States to come out with
concrete suggestions and legislation to deal effectivelywith the
issue. At the same time it was necessary that the rights of
these workers are protected and they be given the same
treatment as is accorded to nationals. He urged Member States
to ratify the UN Convention relating to protection of migrant
workers and their families.

The Delegate of Indonesia noted that the Indonesia
Government was considering harmonization of its domestic
laws and regulations on the matter before ratifying the U~
Convention on the protection of migrant workers and their
families. He urged other Member States of the AALCCto do so.

The Delegate of India was of the view that the flo~ of
migrant workers within Asia and Africa had certain Ulll~ue
features. Within Asia, she said there were Countries wh~ch
send a large number of migrant workers to their neigh?oUnn~
countries. Because of the close proximity of the sendmg and
receiving countries, such movement of labour is regulate t
through available framework at bilateral level. In this conte:
the AALCCproposal to outline model legislation should e
examined.
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. h uld be able to fill the
The proposed model le~;islatlOnse °it is crucial to ~tudy

I ft in the UN ConventlOn..Henc. ' receiving countnes to
ps e d hanlsms In ega survey the laws an m~c .ew to harmonizing the s~

and t migrant workers, witri a VI t ted that deliberatlOnS
prot:c later stage. She .furtherou

s aconstituted by the UN
at d taken by the Workin~ Gr h p UN Convention, could
un era1 Assembly to finalIze t e'f and problems faced
Gener I help in assessing the POSIion
. rnense y .1m arl'ous Countnes.
bYV
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(il) Decision on "the Legal Protection of Migrant
Workers"

(Adopted on 23.4.1999)

The Asian African Legal Consultative Committee at its
Thirty-eight Session,

Having considered Doc. No. AALCC/XXXVIII/
Accra/99/S4 on "The Legal Protection of Migrant Workers";

Having heard the comprehensive statement of the
Assistant Secretary General;

Mindful of the difficulties faced by the migrant workers;

Mindful also of the crucial issue of the protection of
basic human rights of migrant workers;

1. Requests the Secretary General to convene an "Open
Ended Working Group" for an in depth consideration of issues
related to Migrant Workers.

2. Decides to place the item "Legal Protection of Migrant
Workers" on the agenda of its Thirty-ninth Session.
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(iii) Secretariat Study: Legal Protection of Migrant
Works

During the 37th Session of the AALCC held in New
I

Delhi; one of the initiatives put forward by the Secretariat was
the constitution of an "Open Ended Working Group", the basic
objective of which would be to examine the proposed
Secretariat Draft Structure of the Model Legislation on the
LegalProtection of Migrant Workers in detail.

The New Delhi Session had mandated the Secretariat to
seek written comments from Member States on (i) the utility of
drafting a Model Legislation on the Protection of Migrant
Workers; and (ii)The constitution of an "Open Ended Working
Group" for an in-depth examination of the issue. In pursuance
of that mandate the Secretariat had urged member-States to
transmit to the AALCC Secretariat their comments on the
constitution of the Open Ended Working Group and the utility
of drafting the model legislation on the Protection of Migrant
Workers.

Summaries of the replies received since the 37th Session
held in New Delhi, 1998.

At the very outset, the Secretariat is grateful to the
seven member States I i.e. Republic of Iraq; Islamic Republic
of Iran; Nepal; Cyprus; Turkey; Jordan and Singapore who
have responded to the Secretariat request by sending their
comments.

The Government of the Republic of Iraq has supported
the utility of drafting a Model Legislation on the Protection of
Migrant Workers as well as the constitution of an "Open Ended
Working Group", for an in-depth examination of the issues.
FUrther, they have sent to the AALCC Secretariat, the Iraqi
labour law No. 71 of 1987 along with law No. 39 of 1971
concerning Migrant Workers.

The Islamic Republic of Iran has informed the
Secretariat that it supports the establishment of an Open
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Ended Working Group for c '
subject and is of the view t~:prehen~~ve eXamination of th
legislation could be discussed in ~heeUWtIhkit~of drafting a mOdeel

or ng Group,
The State of Nepal has i fi

does ~ot have any specific ~ ~r~~? the Secretariat that it
protectIOn of Migrant Worke ~s a IOn on ,the subject of
decision of the AALCCto rs. evertheless It approves th
G constitute an 0 E eroup to study the matt ' pen nded Workin, er m greater d t 'I fi gsuitable legislation to deal with the I e ai or formUlating
Migrant Workers, e ISsue of the Protection of

The RepUblic of Cyprus in ' , ,
Secretariat, has supported th id ItS commUnICatIOn to the
the international instrumentse ; e~hthat state~ should ratify
workers (i) The 1LO M' ,or e protectIon of migrant, IgratIOn for E 1
Convention, 1949, No 97' (ii) The I mp oy~ent (Revised)
(Supplementary Provision) C ' LO MIgrant workers
The ILO D' " , onventIOn, 1975, No, 143 and ("')IscnmmatIOn (Em 1 lU
Convention, 1958, No, 111 I thP,oYI?ent and, Occupation)
~bove instruments by Me~b~ S eir VIewthe ratIfication of the
m their own best interest tates of the ~L<?C, would be
for the Committee, for eithe~~;~Uld also mlnIr~llZe,the need,
Protection of Migrant W k ting a model legislation on the
Ended Worki G or ers, or the constitution of an Open

ng rou p for an i d th "subject. n- ep exammatIOn of this

The Republic of Turke ' . .
the Secretariat that th t y m ItS"communIcation, informed
of 1961 and "Int ' ti e exts of the European Social Charter"

. erna ional Conve ti h .Rights of all M' n IOn on t e Protection of the
igrant Workers and M b f' ,."should constitute th b . .em ers 0 their Families

Furthermore a note eonasis fo~ draf~mg ~e Mo~e! Legislation.
received by the St' Turkish MIgratIOn Policies was alsoecre ariat.

The Government of th H h ' .
proposes the establishment ~ as er~llte Kingdom of Jordan
follow up all the cornm t 0 ~ workmg group, to study and
and to fi d en s receIved from various Governments

m out a standard m d 1 t " 'protect the' 0 e ext, which will be able to
migrant workers in the receiving countries.
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FUrther, the term of reference of this working group should not
be limited by a period and it should be given all the necessary
time and mandate to find solutions of any problems which may
arise after implementing this "standard model text".

-The Government of Singapore in its communication to
the Secretariat has s.tated that as the topic is already being
discussed at other fora, a model legislation on the protection of
migrant workers by the AALCC may confuse rather than
clarify or confirm the principles behind the proposal. The
creation of a new international instrument to deal
substantively with the same topic may not be appropriate at
this time, because only twelve countries have so far ratified or
acceded to the UN Convention, on the Protection of the rights
of All Migrant Workers and Members of their Families, the
existing mechanism has, therefore, not had the opportunity of
qualitative analysis.

Singapore has proposed that a detailed analysis be first
conducted on the existing national legislation of Member
States to determine common trends, both in imposing
burdens, privileges and protective mechanisms for workers,
both migrant and indigenous. From the analysis and
supporting documentation of national laws, the Secretariat
may proceed, if Member States deem it appropriate, to propose
a draft model law for evaluation and discussion. The note
further states that there should be no duplication of work on
the issues, but If member States determine that discussion on
this topic should resume, a Working Group may need to be
convened to analyze national legislation and to discuss and
propose the appropriate language for the model legislation.

It is suggested that the membership of the Working
Group should reflect the diverse legal systems of AALCC
Member States (civil law, common law and social law) and
should have equitable representation from both labour
importing and exporting countries. The Working Group if
established should also have a definite span co-relating with
~he conclusion of work of the Model Legislation, it could
Initially collect and analyse the various national laws and
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mechanisms of M b
protection of migr:: :dS~atd~s relating to the employro

In Igenous workers, ern and
Consideration of the It
Session em DUring the 38th (A

ccra, 1999)

Pursuant to the Re 1 '
Session, the Secretariat s,oution adopted at the New
29th September 1998h bYdItstwo letters dated 25th A 'lDelhi
M b a sought' pn and

em er, States on (i) the utilit ~Itten comments fro
on the Item and (ii] ,y of draftIng a modell' 1 rnr=: 11 constItut' f egis ati
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h
~pen ended WOrkinon
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/ '

.The Secretariat received co
~ta~~, namely, Republic of Iraq; ::~~ts ~ro~ =r: Member

ep, ' Cyprus; turkey; Jord c:uniC epubhc of Iran'
replIe~ received the member S~ an~ SIngapore, Among th~
IslamIC Republic of Iran, Nea~s 0 the Republic of Iraq, the
agreeable on the establishme p , Turkey and Jordan are
Group for an in-depth exam' nt, of the open ended Working
not agree and Singapore ha~n:~~~ of the issus, Cyprus does
many ISSues before and if for a thorough study on
established, ' I at all a Working Group has to be

, In view of the responses '
Iike to seek direction from t{=ceived, the Secretariat would
further proceed with th toni Member States on how to
this regard, e opic and an appropriate mandate in
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XI. INTERNATIONAL TRADE LAW

,Seminar Relating to
Functioning of the
Mechanism and Other
17-18 November 1998

Certain Aspects of the
WTO Dispute Settlement
Allied Matters, New Delhi,

(i) Introduction

At the Thirty-fourth Session (Doha, 1995), the
Committee considered a Secretariat study on the then recently
concluded Marrakesh Arrangement, entitled, "The New GATT
Accord: An Overview with Special Reference to World Trade
Organization (WTO), Trade-Related Investments Measures
(TRIMS) and Trade-Related Aspects of Intellectual Property
Rights (TRIPS)",At the Thirty-fifth Session (Manila, 1996), the
Secretariat presented comprehensive brief of documents on
"WTOas a Framework Agreement and Code of Conduct for the
World Trade", At the Thirty-sixth Session (Tehran, 1997), the
Secretariat brief reported the outcome of the WTO's First
Ministerial Meeting held at Singapore between 9-13 December
1996, The Committee taking note of these developments
reiterated the importance and complexity of the issues raised
in the Secretariat study for the Member States and decided to
focus its work on specific aspects of the WTO trade regime,
Accordingly it directed the Secretariat "to continue to monitor
the developments related to the code of conduct for the world
trade, particularly the relevant legal aspects of dispute
settlement machinery",

The Secretariat study presented to the Thirty-seventh
Session (New Delhi, 1998) provided a comprehensive overview
of the 'Understanding on Rules and Procedures Governing the
Settlement of Dispute' as reflected in the Final Act Embodying
the Results of the Uruguay Round of Multilateral Trade
Negotiations, This document entitled "World Trade
Organization: Dispute Settlement Mechanism" dealt with the
SUbstantive and procedural aspects of the WTO dispute
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resolution mechanism, in the light of the experience gained b
the Dispute Settlement Body (DSB), since its establishment
Besldes analyzmg the comparatIve ments of the W'rci
mechanism vis-a-vis the GATT dispute resolution systellJ
particular emphasis was laid on the Special ProcedUre'
involving the Least Developed Countries (Paragraph 24 of th:Understanding) .

At that session, the Member States spoke of their
experience with the wro, dispute settlement mechanism. The
discussion revolved around the difficulties faced by developing
countries, primarily that arise from the techniCalities and high
costs of the dispute settlement procedure; lack of adequate
logistical and fmancial capacities for some COuntries; and the
ambiguities inherent in certain provisions of the WTO
Understanding. In line with the wishes expressed by the
delegates during the deliberations, the Comntittee in its
resolution on this Subject, directed the Secretary General to
"convene an inter-sessional meeting of the AALCCwith a view
to enable an in-depth study of the matters arising out of the
establishment and the functioning of the World TradeOrganization" .

It is in fUlfilment of this mandate that the AALCCin co-
operation with the Government of India convened a two-day
seminar on 'Certain Aspects of the Functioning of the WTO
Dispute Settlement Mechanism and Other Allied Matters" at
New Delhi (India) on 17 and 18 November 1998. A detailed
Printed Report of the Seminar has been brought out by the
AALCCSecretariat separately and cirCUlatedrecently.

Thirty-eighth Session: Discussion

The Deputy Secretary General Ambassador Dr. W.Z.
Kamil introduced the Secretariat document on this subject.
While providing an overview of the developments since the
37th Session (New Delhi) he recalled the Declaration adopted
by the Second WTO Ministerial Conference held in May 1998.
Inviting attention to the Third Ministerial Conference
scheduled to be held at the United States of America, III
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November - December 1999, he said that this Conference,
besides reviewing the status of implementation of the
commitments under various WTOAgreements, would also take
note of the progress made in the three Working Groups on
Trade and Investment, Transparency in Government
Procurement and Interaction between Trade and Competition
Policy. He also invited attention to the ongoing review process
on the dispute settlement mechanism within the WTO,
scheduled to be completed by the end of July, 1999. In the
light of the potential implications of these developments for the
AALCCMember States, he said that the Committee may wish
to consider directing the Secretariat to report to it on these
aspects at the next Session.

At the AALCCNew Delhi Seminar on WTO, views were
expressed to the effect that the lack of national legislation in
the field of intellectual property rights and the resulting legal
uncertainty was a potential source of trade dispute within
WTO.In this connection the Deputy Secretary General referred
to the "Joint Initiative" launched by the WTO and WIPO to
assist developing countries meet the commitment on
intellectual property. The forms of technical co-operation
under this initiative includes: assistance in preparing
legislation, training, institution building, and modernizing
intellectual property systems and enforcement. Ambassador
Kamil suggested that the Committee consider mandating the
Secretariat to convene a Seminar jWsorkshop, in co-operation
with the WTOand WIPOto promote exchange of views between
AALCCMember States and other organizations associated with
intellectual property rights.

The Delegate of the People's Republic of China examined
the relative merits of the GAIT and WTO dispute settlement
system. He felt that the WTO's Dispute Settlement
Understanding was more automatic and enforceable. It gave
the Panel and the Appellate Body more powers thus making it
extremely difficult to block the adoption of panel report. Yet,
the WTOsystem, in his view, contained loopholes that allow for
sophisticated non-tariff barriers. The inclusion of trade in
services within the WTO framework through the General
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Agreement on Trade in Services (GATT .
unce~amties exacerbated by the . h S) has. raised conceptUal.
trade m goods and trade' . m erent differences betw
he called for formulatin m ~ervlces. Against this backgroU

een

dispute settlement Syst~~um~tantivedirulesso as to render ~'
reliable. re pre ctable, transparent an~

The Delegate of Pakistan com li
for the excellent report on th N P lment~d the Secretariat
highlighted ~e issues of conce;n f~; ~~hl seminar, which
the Secretanat to monitor further develo m ber States. Urging
he extended support to the . pent on the subject
General on publishing p~UfgestIOn of the Deputy Secretar;
Settlement Body. e reports of the WTO Dispute

The President in his closi
Secretariat: (i)monitor and re ~g re~arks declared that the
WTO Ministerial Conference p~r on t e outcom~ of the Third
explore the possibility of codv o. the next seSSIOn; and (ii)
the topic of intellectual propert;~::~ts~ Seminar/Workshop on

B. "Progress Report .the United NCt~vermgthe Legislative Activities of
a Ions and othe· .

organizations concerned with Internat;ona~n;;:::~~:~~
The Assistant Secretary Gene", 1Dattention to the brief of d a r. Ahmad J. Al-Gaatri invited
that provided a b d ocu~ents prepared by the Secretariat
institutional f roa k overview of the activities within the
UNDROIT r~ewor of UNCITRAL,UNCTAD,UNIDO and
UNICITRA'LStatmg th~t the work of the UNCTAD and
Assistant S span a Wide s?ectrum of trade issues, the
for the Co .ecr~ttaryGe?eral. opmed that it would be beneficial
studied rthir tee t~ Identify a host of issues that could be
. it d WI ~n a time-bound framework. Accordingly he
InVIe attention to th .. 'commerce i e growing Importance of global electronic

rce In contemporary t d .for devel . . .ra e transaction and its relevance
opm~ countnes. While referring to the ongoing work in

some countries to suit blwithin their d . a y accommodate electronic commerce
the C . orriestic legal framework, he recommended that

ommittee could c idorisi er the convening of a
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seminar /workshop, with the co-operation the UNCTAD and
other interested organization with the twin objectives of
promoting the understanding of the role of global electronic
commerce and assist AALCC Member States in drafting
domestic legislation on the subject.

The Delegate of the Arab Republic of Egypt
acknowledging the significance of global electronic commerce
for the Asian African States, stressed the need for countries in
the region to equip themselves to meet the rapid changes
resulting from the use of technological innovations to trade
transactions. He extended his full support for holding of
training courses and seminar /workshops with the co-operation
of competent bodies in the field.

The Delegate of the Islamic Republic of Iran stressing the
need to harmonize and update national legislation on trade
aspects, said that such measures would help induce foreign
investments into the host country. He informed that the 1998
UNCITRAL session was primarily devoted to drafting a
Legislative guide on Privately Finance Infrastructure Projects.
The objective of such projects, he said, was to strike a balance
between the interest of the host government and those of
private investors. The draft chapters for legislative guide is
scheduled to be finalized at the 1999 session of the
Commission. He also drew attention to the commemoration of
the 40th Anniversary of the 1958 New York Convention on
Recognition and Enforcement of Foreign Arbitral Awards and
accomplishment within the Working Groups on: (i)Assignment
in Receivable Financing and (ii) Uniform Rules on Electronic
Signatures and Certification Authorities.

The Delegate of Sri Lanka in his presentation recognized
the relevance of formulating more legal principles to govern
transactions through electronic means, us an alternative to
paper-based transactions. Complimenting the AALCCfor its
proposal to convene a seminar/workshop to discuss the legal
aspect of global electronic commerce, he suggested that if
feasible, the proposed seminar could be held in two parts - one
for Asian and the other for the African region.
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The President in his .
~ecretariat would continue t su~matlOn, stated that
In the field of trade He al ~.momtor the legislative activ'tithe

!~~::rS:~~it~e~ subject t~:v:~~~1t;:~ ~e~~:t~at to ex~~o;:
r s op on global electronic commer~e. convenIng a.
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(il) Decision on the "Progress R~port Covering the
Legislative Activities of the United Nations and
other International Organizations concerned
with International Trade Law"

(Adopted on 23.04.1999)

The Asian-African Legal Consultative Committee at its
Thirty-eighth Session

Having taken note of the Report concerning the
Legislative Activities of the United Nations and other
International Organizations concerned with International Trade
Law contained in Doc.No. AALCC/XXXVIII/Accra/ 99/S.10;

Having heard the comprehensive statement of the
Assistant Secretary General;

Acknowledging the growing importance of global
electronic commerce in contemporary international trade and
the expertise developed within UNCITRALand UNCTADon this
subject; .

1. Expresses its appreciation for the brief of documents
prepared by the Secretariat on the recent developments in the
field of international trade law;

2. Expresses its appreciation for the continued co-
operation with the various international organizations
competent in the field of international trade law and hopes that
this co-operation will be intensified in future;

3. Expresses appreciation on the substantial progress
a.chieved in the Working Group on Assignments in Receivable
Financing and hopes that the UNCITRALwould be in a
position to adopt the same by the year 2000;
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4. Urges Member Stat
acceding to the instrume:: to consider adopting, ratif .
Commission on Intemation~ jreJ'ared by the United :~g Or

ra e Law (UNCITRAL)' a 0lls
5. . .R.equests the Secret '
PossIbIlIties of conven' ~-General to expI
th mg a semmar 0 k ore the co-operation of UNCITRAL r wor shop in 1999 . e
relevant organI'zat' and UNCTAD and h ' WithIOns with . , SUc oth
understanding of s "fi a VIew to promot' erpeer IC legal i' mg thcommerce among AALCCM ssues in global 1 e

ember States' e ectrollic,
6 D'. irects the Secretariat .
developments in th to continue to mon'te area of inte ti I Or the
present a report thereon at its Thi me: ionar trade law and

Irty-nmth session
7 . .
: Deczdes to place the i

ninth Session. tern on the agenda fo its Thirty_

Decision on the "WorldT d .
ra e OrganIzation"

(Adopted on 23.04.1999)

The Asian-African L l
Thirty-eighth Session ega Consultative Committee at its

" . Having taken note of the S .
Semmar relating to Certai ecretarlat Report on the

WTO Dispute Settle:e~tn Aspects .of the Functioning of the
Matters" contained in D i:echanlsms and other Allied
11; oc. o. AALCC/XXXVIII/Accra/99/S

Having heard the
Deputy Secretary-General' comprehensive statement of the,

Having taken note with . .
launched by the World Trad m~ere.st the Joint InitiatIve
Intel1ectual Property 0 .e ~rganizatlOn (WTO)an the World

rganlzation (WIPO) . .country members of WTO . ' to assist deve1oplOg
meet theIr TRIPS commitments:
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1. Expresses its appreciation to the Government of India for
co-sponsoring the seminar relating to Certain Aspects of the
FUnctioning of the WTO Dispute Settlement Mechanisms and
other Allied Matters;

2. Welcomes the participation of the WTOin the New Delhi
seminar and expresses hope that the co-operation between
AALCCand WTOwould be intensified in the future;

3. Directs the Secretariat to continue to monitor the
developments related to the working of the WTO dispute
settlement mechanisms, with particular attention to the
special requirements of developing countries and report to the
Thirty-ninth session on the outcome of the review process
concerning the WTODispute Settlement Understanding;

4. Directs the Secretariat to monitor the developments
relating to the Third WTOMinisterial Conference, scheduled to
be held in November - December 1999 and report on the
outcome at the Thirty-eighth Session of the Committee;

5. Requests the Secretary -General, within the limits of
financial resources and logistics available, to explore the
prospects of convening a seminar on intellectual property
rights, with the co-operation of the WTO and WIPO, and other
relevant organizations; and

6. Decides to place the item on the agenda of its thirty-
ninth session.
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(ii)
/A.

Secretariat Studies:

Seminar Relating to Certain Aspects of the
Functioning of the WTO Dispute Settlement
Mechanism and other Allied Matters 17-18
November 1998, NewDelhi: An Overview

The two-day seminar convened by the AALCC in
collaboration with the Ministries of Commerce and External
Affairs of the Government of India, at New Delhi in November
1998 was attended by senior government officials, academics
and international lawyers from 28 Member States of the
AALCC;1 19 Observer States.? and representatives of three
international organizations viz.: The World Trade Organization
(WTOl. the European Commission, and the United Nations
Conference on Trade and Development (UNCTAD).The AALCC
Regional Centre for Arbitration, Kuala Lumpur was also
represented.

The discussion during the six substantive Sessions of
the Seminar revolved largely around the presentations made
by a group of experts. These had included Mr. K.M.
Chandrashekar, Joint Secretary, Ministry of Commerce,
Government of India; Dr. P.S. Rao, Joint Secretary, Ministry of
External Affairs, Government of India; Dr. M. Gandhi, Legal
Officer, Ministry of External Affairs, Government of India;
Professor Bhattacharya, Dean, Indian Institute of Foreign
Trade; Dr. B.S. Chimni, Associate Professor, Jawaharlal Nehru
University, New Delhi; Dr. V.G. Hegde, Legal Officer, Ministry
of External Affairs of the Government of India; Professor (Ms.)
S.K. Verma, Director, Indian Law Institute; Mr. D.William

Arab Republic of Egypt, Bangladesh, China, Cyprus, Ghana, India,
Indonesia, Islamic Republic of Iran, Japan, Jordan, Kenya, Kuwait,
Malaysia, Mongolia, Myanmar, Oman, Palestine, Philippines,
Qatar, Saudi Arabia, Senegal, Singapore, Sudan, Syria, Thailand,
Turkey, Uganda and the United Arab Emirates.

2 Angola, Australia, Brazil, Cambodia, Canada, Chile, Germany,
Malta, Morocco, New Zealand, Panama, Russia, South Africa,
Sweden, Switzerland, Ukraine, United Kingdom, United States of
America and Venezuela.
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Davey, Director, Legal Affairs WT .
Consultant, UNCTAD. M H' 0, Dr. (Ms) Veena Jh
E ' r. ervey Jouan Jean D· a

uropean Commission; Dr. Philli C 11 'Irector'
SWISSAgency for Development andPCo: et,tiResearch Fellow'
Venugopal and Mr. Akash Chitran p~ra on; Mr. Krishn~
Supreme Court of India. ShI, Advocates at the

The Seminar took note of the tw di
the Review of the Dispute Settlement U °d Iscussion papers on
by the Government of India and th En erstanding submitted
the C e uropean Comm ..ommonwealth Secretariat had al bmi UllIhes
"The World Trade Organization.so s~ mItted a paper o~
Mechanism". The debate in th . DIspute Settlement
. fi al i e Course of the Se .m orm m nature, wherein all th . . mma- Was
individual capacities, and no form~ particIp~ts spoke in their
were adopted. conclUSIOnsor resolutions

A. Inaugural Session

. The President of the Committee D ..
operung statement recalled th . ifics r. P.S. Rao, III hIS
AALCCin the fie1d~of the Laweo;I~I ~ant r~e played by the
and expressed the hope that the AAL~Cea ~ Law of Treaties
for Member States to for e co cou .. serve as a forum
relating to international t ~ 1 mrnon pOSItions on matters
the Seminar was to pro r~ e two He said that the objective of
on the subject. mo e a ree and frank exchange of views

The Secretary Ge 1 Mrecallin the mi . nera , r. Tang Chengyuan, while
field of forr::~~~~~nngMw~rkdone by the Committee in the
establishin R· g ? e1. Investment Agreements and
region for g ~tf°nal ArbItra~IOnCentres in the Asian-African
transact. se ement of dIsputes relating to commercial
matt IOn1s'. underscored the involvement of the AALCCon

ers re atmg to i t .
mandate of the 3~emati?nal trade law. Consistent with the

. seSSIOn of AALCC he said that thissemmar would besid .. '
and· es consIdenng matters relating to trade

enVIronment· and th 1 ali .would pri ·1'· e eg ity of umlateral trade sanctions
functionin m~e aim ,at .addressing issues relating to the

g WTOs dIspute settlement process. It was his

375

vieWthat the discussions at the seminar acquire significance,
both in its timing and content, as it coincides with the review
process of the dispute settlement system, curr.ent~yunderway
within the framework of the World Trade Organization.

The Seminar was inaugurated by Dr. Mrs. Najma
Heptullah, the Deputy Chairperson of the Rajya Sabha. In her
inaugural address, Dr. Heptullah while referring to the valuable
contribution made by the AALCCsince its inception, said India
was proud to host the headquarters of the Committee at New
Delhi. She characterized the AALCCas a shining example of
South-South co-operation. Articulating the expectations of the
developing countries, she said that the WTO regime should
take into account the historical deficit they have suffered due
to prolonged colonization and stunted economy. In this
context, the importance of incorporating the prevailing socio-
economic realities in the developing countries while
formulating the provision for settlement of disputes was
emphasized.

Terming the initial indications of the functioning of the
WTO's dispute settlement process as 'encouraging', she drew
attention to the increasing use of the dispute settlement
process by developing countries. Elaborating on the experience
of the developing countries, she said that the process of
dispute settlement was prohibitingly expensive. To allay any
apprehensions that the process may be used by the rich
countries to coerce the smaller countries she suggested that a
levy may be imposed on the country using this mechanism. In
case the final settlement goes against the concerned developed
country, the legal cost should be charged on that country.
Besides this, she called for reflecting the spirit of differential
treatment for developing countriesJin the dispute settlement
process and special endeavours to organize training schedules
for imparting requisite expertise in developing countries.

Ambassador Dr. W.Z. Kamil, Deputy Secretary General
(AALCC)provided a broad overview of the issues that were
proposed to be addressed by the Seminar. He characterized the
conclusion of the Uruguay Round of Multilateral Trade
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Negotiations and the establishment of the World Traq
Organization as a defming moment in the field of consensu~
pOlicy making. The fact that both developed and develoPin
countries could shed the hostile prejudices of a North-SoUt~
divide and jointly work towards the creation of a rule-baseq
multilateral trading system was, in his view, reflective of th
shifting priorities and changing dynamics of the post-cold w~
scenario. The primary focus of this Seminar, he said, Was to
study the functioning of the WTO's dispute settlement
mechanism. Outlining the merits of the WTO dispute
settlement procedures over GATT practice, he said that the
first session of this seminar on the overview of the WTOsystem
could provide the setting for AALCCMember States to present
their country positions and acquaint oneself with the common
problems that arise in the functioning of the WTO's disputesettlement mechanism.

The second and third sessions focusing on the
"Relevance of National Legislations in the Implementation of
Obligations arising under WTOAgreements" involves important
questions about the relationship of international rules and
institutions to national governments, and about the
appropriate roles of each in such matters as regulating
economic behaviour that transcends national borders. In his
view the seminar could consider addressing the issue of
formulating mediating principles on the standard of review,
with a view to ensuring the credible functioning of the WTO

'adjUdicatory system and also preserve the autonomy of
domestic institutions for good governance.

The fourth session pertaining to the legality of unilateral
sanctions affecting international trade acquires significanc~ as
'unilateral sanctions' have a potential bearing on the efficient
functiOning of the multilateral trading system. Recalling t~
suggestions made at the AALCCSeminar on "Extra-Ternt~n
Application of National Legislation: Sanctions imposed agams~
Third Parties", held at Tehran in January 1998, which calle
for a study on the impact of unilateral sanctions on trade
relations between States and the procedures offered by 0e
WTO group of agreements in this regard, he felt that this
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f GAIT exceptions which arerninar could address the sCdo~e:d such unilateral acts.seually invoked by States to e e .

US , intended to considerth fifth seSSIOn ifferentialStating that e, t the s ecial and differen
sures to effectively Impleme~ h Pointed out that of a

tneatment for developing countnewsTOepDispute Settlementtrea ti I the tal of 27 ar c es,. ding special treatmentot , 7 articles accor f
understanding c,;;,~am~ developed countries. The concern ~
to developmg an, eas basically centered on the high cos s
developing countries has tion of panel proceedings and 'te
involved in the participa al and technical assistance ~r
increasing need. for leg 'I repare and present their
developing countnes to effe~tive~o~ld study the utility and
case, In his view, the S,emmard differential proced~res f~r
application of th~ spe~~de':ifY means for improving theirdeveloping countnes an
efficiency.

, iorr of the seminar concerned anFinally, the SIXth seSSIOn0 tion of the interlinkages
important and newly em~rging c~nc~: view of the concerns
between trade and envlronmen: that the use of trade

d I ing countnes d texpressed by eve OPI, tal objectives could lea 0
measures to prom~te ~nv~ron:::sures and damaging the
re-introducing pr?JectIOn:~1ateral environmental agreemex:ts,
autonomy of existing mu ld ddress the broader question
he stated that the Seminar ~o.u ~ enforcing environmental
of the role of trade policies m ted that the ongoing., d thi end he sugges .objectives. Towar s IS, ' T de and Environment maywork in the WTO Committee on ra
also be taken into account.

. of Le al Affairs, WTO in hisMr. William Davey, Direct~r fg th WTO's dispute
' d th working 0 e

statement outline e hree-and-a-half years. About
settlement body over the past ~ d been received by the DSB
150 requests for consU1tatIO~s a have been resolved at the
and nearly one-four~h of suc ~~s~shad so far established 40
consultation stage Itself. The, t f which 6 cases have
panels to adjudicate on the dis~u e~, ;lementation of panelbeen already settled. As regar s im
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decisions he id. , SaI all 3 .
Implementation were com Ii d . Instances which re .

p re WIthby the concern d qUlred
y e Partie

et another remark b e.
settlement process i h' a. le feature of the WTO's di

tici , n IS VIew wa th . ISpUpar IClpation of develo . '.s e Increased and . te
constituted 6 PIng countnes. Of the fi actIve, were the r I lrst 8 p
~eveloPing countries (3 agai::~~S of compl~nts brough~~S

S ~d the EU, he identified Br . and 2 agaInst EU). Besi Y
as active Users of the di azII, Capada, Japan and I d~s
to the ongoing review pl:~C~~:s::tlement ~ec~anism. Refer~dIa
procedures, he said the d I .the WTOs dIspute settle ng
their concerns as regards e:;:e °b~ng countries. ~ave articu~;~t
need for legal and technical . gh co~ts of lItIgation and thd
before the DSB assIstance In presenting th . e. elr case

Mr. M. Moosavi, Ambassador f
Iran to. India proposed a vote o~ the Islamic Republic of
sugg~stI?n made at the AALCC S . thanks. Recalling the
ApplIcatIOn of National Le . I' ernmaj- on Extra-territorial
1998, he said that this Sgis .atIOnhel? at Tehran in January
study the impact of unil:~;~ar prov:ded the opportunity to
between States and th sanctIOns on trade relations
agreements in this regard~ procedures offered by the WTO

B. Session I - WTO D· t
Issues for Considerat:~:U e Settlement Mechanism:

The session was chaired b .
~ecretary, Ministry of Commer y Mr. N.N. ~hanna, Special
In his opening statement de . Govt. of India. Mr. Khanna,
number of disputes pla 'd~a f,e a reference to the increasing
practice of the past f ce e ore the ~SB. and said that the
perceived necessity of ~~~ years was indicative of:- (i) the
dispute settlement proce:ses to h.~ve recourse to the WTO's
matter of the disput and (11) the nature and subject
Acknowledaing th . e, are often, sensitive and contentious.
I e," e Importance of a fi d rii . hegal aspects pertaining t th ocuse dIscussIOn of t e
could consider whether thOer:5 e DSB, he .said that the seminar
of an advisory body to the ~B could d~scharge the functions

TO. AlludIng to the practice of
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advisory opinions rendered by the International Court of
Justice (ICJ) he said that such an advisory role for the DSB
could give more flexibility to WTO Members in fulfilling their
obligations under various WTOAgreements.

Presentations were made by Mr. K.M.Chandrashekar,
Joint Secretary, Ministry of Commerce, Govt. of India and Dr.
I3.S. Chimni, School of International Studies, Jawaharlal
Nehru University, New Delhi.

Mr. K.M. Chandrashekar, in his presentation identified
certain aspects of the WTO's dispute settlement process which
could be considered at the on-going DSU review process.
though he extensively cited the different positions adopted by
some other countries, the thrust of the presentation was in
spelling out the position of India on these issues. Following
are, briefly the salient points of the presentation:-

(i) Consultation Process:- While all countries recognize that
consultation is an integral part of the WTO's dispute
settlement process, the EU was of the view that the
correspondence and country positions of the disputing parties
during the consultations should be formally made a part of the
record. As regards participation of third parties, many
countries feel that efforts should be made to allow a greater
role for third parties, both at the informal and formal levels of
consultation.

(ii) Establishment of Panel Proceedings:-

(a) India had been consistently arguing that all legal claims
inclUding the specific provisions which are alleged to have
been violated should be clearly set out by the complainant
party even at the time of requesting the establishment of a
panel. Japan goes a step ahead and calls for the complainant
party to provide a detailed set of arguments as regards specific
violations of WTOAgreements.

(b) As regards selection of panelists, the need for
transparency was emphasized. Both EC and Pakistan stressed
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the need to maint"';no WT LU a standinn O. Notwithstandin g.p~el or pool of le al
government officials g the eXIstmg practice wh g . eXperts
of the WTO Membe or cthare~rdiplomats handl~ tr dereu:-either
t d rs, e rrn t a e dISpra e experts in thi ~or ance of involv· lutes
Against this backdr~~ p~oce~s !S rapidly gainingI~~Oe~al and
expertise in dealin '. eve Opmg countries to ac ui mmence.
Secretariat in assis~ WIg~~.such matters. The role ~/~~ special

ISprocess would b e WTOe very crucial
(c) Subsequent to th. .
sUbmissions are made e estabhshment of panels .
stages At th by both parties to the di ' WrItten.. e second sta b h. ISPUtes .
~~e~rWritten sUbmission;~n ~~e ~=esd are req~ir~d to ~~~s~:~

a such an arrang e ay. IndIa IS of the .r d ement is di d VIewespon ent party and h rsa vantageous t
betw ' . ence calls for d . 0 the

een the SubmIssions of both . a equate time interval
no. new evidence must be add parties. Korea contends th t
WrItten sUbmissions. uced at the second stage of th:

(d) .. W~ile there have been so . .
part~c~pation in the WTO's d. me diSCUSsIOnon civil society
~ar~ICIpation of non-governme~f;;te set~em.ent process (e.g.
akistan are of the view th t organIzatIOns), Japan and

settlement must be stri a the WTO process on dis ute
dispute settlement proc~~!lYasCOtfid~nt!al.. India views Pthe
hence any move to ad it egalistie In character and
t rni non-gover al '~ more controversies and und . nment bodies would lead
dIspute settlement process. ermme the legal character of the

(e) At am ore general level th .
developing countries must b ' . ere IS a broad agreement that
the panel proceedings Ae given longer time-periods during
Guatemala India and p.akis regards multiple complaints

.' stan ar f h . 'partIes to disputes should b e 0 t e VIew that third
the principal disputants. e granted equal standing as that of

(iii) Appellate Stage: - Views to t
for enabling parties to t d he ef~ect that longer periods
decisions and decide on shu hY the Implications of panel
b· w et er toeen reused from all quart M p~oceed on appeal has

ers. ore specIfically EC, Japan and
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pakistan have underscored the need to authorize the Appellate
Body to rule on factual aspects decided upon at the panel
stage and also to remand cases back to the panels. In the light
of certain controversial interpretations adopted by the
Appellate Body, India considers it fit that there should exist a
negotiating forum/mechanism to resolve the complexities
arising out of such interpretative difficulties.

(iv) Implementation stage:- While the normal time limit for
developing countries to comply with panel decisions is 15
months, India is of the view that the duration needs to be
extended to 30 months. Pakistan, on the other hand, is of the
opinion that the determination of this time-period must rest
with the panel.

(v) Compensation and Suspension of Concessions:-
Retaliation or suspension of concessions could not be a
advantageous remedy for developing countries as against
developed country parties to the WTO. To address this
weakness, India proposes that wherein a dispute involved a
developing country and a developed country party, and the
developed country party fails to comply with the panel
decision, then 'joint action' by all members of the WTO should
be considered against the developed country.

He also outlined the difficulties faced by developing
countries on account of the high costs involved in the dispute
settlement process and also the lack of trained experts in
assisting governments. to assist these countries, he said India
has proposed a levy on the disputes coming before the DSB,
the proceeds of which could be utilized to establish a Trust
Fund. The Trust Fund could help subsidize the cost of
developing country participants in dispute settlement
proceedings. Attention was also drawn to study the special and
differential treatment provisions of the DSU and the need to
transform them into specific guidelines capable of being
implemented.

Dr. B.S. Chmni in his presentation on "What should be
India's Approach to the WTO Dispute Settlement System:
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Follow the Agreement on Anti-Dumping and the GATT National
Secunty Exception Clause", sought to present the case that
rule-oriented system in the WTOis of uncertain value for th:
underdeveloped world. The presentation was based on th
premise that while a "rule -oriented dispute settlement system~
has some intrinsic value, it is mistaken to believe that it
automahcally translates into jUstice in the international
trading system. In his view, the sUbstantive rules of WTO
essentially codified the interests of the dominant sectors in
international trade and hence a rule-oriented system only
contributes to the rigid enforcement of the embodied
inequities. He pointed out that the rule-oriented WTOdispute
settlement system has been so constructed as to leave open
vast interpretative spaces in which these states can seek safe
haven to protect their critical interests.

In support of the above said position, he discussed
Article 17.6 of the Agreement on Anti-Dumping which
stipulates on how far WTO panels should show deference to
determinations arrived at by national agencies and authorities.
Art 17.6 (ii] provides that, "...Where the panel finds that a
relevant provision of the Agreement admits of more than one
permissible interpretation, the panel shall fine the authorities'
measure to be in conformity with the Agreement if it relays
upon one of those permissible interpretations". Characterizing
the Use of the term 'permissible' as opposed to 'reasonable' as
unusual, he said that this provision imposes serious
constraints on the pOwer of a panel to question nationaldeterminations.

He argued that, while the other Agreements of the WTO
regime exhibited a tendency to confine the scope of national
determinations because allowing divergent national
interpretations could undermine the WTO dispute settlement
system and prove counterproductive, the wider scope for
national determinations in the Anti-Dumping Agreement was
paradoxical and runs counter to the spirit of a rule-oriented
system. Against this backdrop, he suggested that to
standardize the scope of national determinations, developing
COUntries could seek to introduce the "permissible
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* On the suggestion f d .
he ~e1tthat it was unlikel 0;0~ a visory role for the WTO's DSB
regnne it was the Memb y St appen because, under the WTO
to interpret the Agreeme: t ate~ who had the exclusive right
a~thoritative pronouncem~;t ': hence. the question of an
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* As concerns the pro al f ..
developed country party h po; or J~mt retaliation against a
be willing to accept su~h e oubted if the US and EU would
joint retaliation had the pot~n~~POSal. Mor~over, he felt that
thus endangering the settled bal to generalIze trade disputes,

ance of the WTOsystem.
* Responding to a que
DSU on conciliation and ~. a~ to what extent Article 5 of
resolution of disputes hme I~~on has been effective in the
instance so far of ,e Sat . that, there has been no

, ,any party resortmg to this process.

* As regards the .
Anti-Dumping AgreemeVI~W:expressed on Article 17.6 of the
is a general view that ~he ~ugh he acknowled?ed that there
sense, yet issues con . greement makes Iittle economic

cernmg dumping c tit d .small area of international tr . ons I ute a relatively
scope for deference to nationalade. WIt? respect to the larger
he did not find it unusual de~er~atIons on this matter,
determination of d . .. Su~h JUdICIaldeference to factual
established practi a m~mstrative :=tuthorities was a well
Commenting on the C; t I~·al ~omestIc legal jurisprudence.
security exceptions' hOen .~ or abuse o.fArt. XXI on 'national
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385

Dr. Chimni, while responding to the above said
observations said that, while the wide scope of judicial
deference to executive determinations was acceptable in
domestic law practice, he wondered if the same could hold true
in international law. Extending these principles to
international law, he maintained was unusual. Secondly, while
agreeing that invocation of national security clause exceptions
are rarely done, he said only in such critical situations where
States feel that the stakes are high and resort to Art. XXI, the
need for the issue to be 'justifiable' acquires more importance.
Though the need for 'justifiability' is recognized, its scope is
circumscribed by the vague formulation of Art. XXI.

Dr. P.S.Rao, in his comments drew attention to the
similarities between the WTO's dispute settlement procedure
and other similar dispute resolution mechanisms under the
UN Charter and the Statute of the ICJ. More specifically, in the
light of Mr. Davey's observations that the WTO members are
the exclusive interpreters of the WTOAgreements, he said that
the same position prevailed as regards maters brought before
the ICJ. Such powers of auto-interpretation have not, in his
opinion, been a limiting factor for the ICJ to develop its own
jurisprudence on many areas of international law.

C. Session II - Special and Differential Treatment for
Developing Countries: Effective Means for
Implementation

The session was chaired by Hon'ble Justice A.M.
Ahmadi, former Chief Justice of India. Presentations were
made by Dr. Phillip Cullet, International Environmental Law
Research Centre, Geneva and Dr. V.G. Hegde, Legal Officer,
Ministry of External Affairs, Govt. of India. Mr. Soli Sorabjee,
the Attorney General of India was also present on the occasion.

Hon'ble Justice A.M. Ahmadi, speaking on economic and
infrasturctural disparities among countries, strongly
underlined the need for a special and differential treatment.
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· Mr. Soli Sorabjee, the Attorney General of India in hi
bnef statement characterized lhe concept of ial IS
diff ial speci and1terenti treatment as one of necessity and not 0 f fne 0 aVOUr.

Dr. Phillip Cullet in his presentation on the co
differentiation' traced the evolution and the functi alncep.t.off thi .. I ion utIlity
o IS princip e. He defined "differentiation" as an ex ti
departure from the principle of 'reciprocity of Oblig~~P1O~or
exemplified by 'most favoured nation[' treatment) with o~s (as
f t b t ti ali a VIewtoos er su ~ an rve equ rty among countries at different levels
of economic development. the notion of 'substantive equalit '
should be distinguished from 'formal equality' - as C 1 alali . lormequ l~y IS one ~hlCh pervades the international law norm of
s~verelgr: . equ~lty. of. States. The rationale for such
dl~fer~ntIatlOn, .m ~IS .vlew~could be attributed to: - (a) the
pnncl~l~ of distributive Justice, which is based on the
:ecogmt~on of t~e v~ng needs of countries; (b) principle of
mter~atI~nal solidarity; (c) reasons of historicity, e.g. impact of
colonization; and (d) the different levels of economic
deve~opmen~ of ~tates. This departure from reciprocity
manifests in various forms, viz. (i) different levels of
commit~ents/bindi?-g obligations for developing countries; (ii)
longer implementation periods; (iii) in case, where all parties
are bo~nd to the same obligations, special financial
mechanism ar~ created to effectuate the 'differential' principle
e.g. Global Environmental Facility.

At the practical level, the application of such differential
treatment has assumed different dimensions since the 1950's.
Describing this development, he recalled Article XXXVI of
GAIT wherein developed countries agreed not to expect
reciprocal commitments from developing countries. the scheme
for the Generalized System of Preferences (GSP) in 1970s was
yet another step in carrying forward the differentiation
principle. the call for a New International Economic Order
(NIEO),the adoption by the UN General Assembly of Principles
concerning the Permanent Sovereignty over Natural Resources
and the Charter of Economic Rights and Duties of States; and
the establishment of the Common Fund for Commodities (CFC)
were manifestations of the efforts by developing countries to
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institutionalize the concept of differentiation. While assessing
the impact of the aforesaid instances, Dr. Cullet observed that
the tangible benefits that ensued from == efforts were ~ot
matched by the strident rhetoric that animated the ongomg
debate on this subject. Though preferences were gr~ted ~nder
the 'GSP or Article XXXVIof GATT, such concesslOns did not
necessarily prove beneficial to the developing countries. T~e
shaping of a New International Economic Order, couched in
the form of demands from an impoverished South to a
reluctant North, was not very successful in developing legal
principles or binding norms on differential treatment for
developing countries. The late 1980s an,d 1990.s - marked a
change in the attitude of States, wherem the Importance of
interdependence among States came to be increasingly
recognized.

Against this backdrop, he offered the following
suggestions for enabling effective implementation of the
differentiation principle:

(i) As against the vague and non-bin~ing for~ulations of
the NIEO framework, the obligations for dIfferentIal treatment
needs to be crafted in the form of specific and binding legal
language.

(ii) The present practice of categorizing States for purpose
of differential treatment, as 'developing' and 'least developed'
countries, should be replaced by an individualistic country-by-
country assessment.

(iii) The broad consensus as regards addressing issues of
international environment illustrates that "convergence of
State interests" could be a potential factor in including States
to address global but common problems in an inte~rated
fashion. If such a 'convergence of interests' could be repl~cated
in the domain of international trade, the implementatlOn of
"differential treatment" would be effectively served.

D V G H de in his presentation examined thoer. ., eg
comparative formulations of the special and differentIal
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treatment provisions under the GAIT and WTO framework
regards the GAIT regime, he drew attention to Part IV . As
more specifically ~o Arti~le XVI of the GAIT and also the To~~
Rond Understandmg WhICh provides for special and differe ti
treatment for developing countries. In comparison with nt~al
WTO framework, the S&D provisions in GAIT were word d .e

1·· d e Inmore exp icrt an clearly identifiable language. The shift in th
pattern from GAIT to WTO was, in .his view, attributable to th~
scope. and cover~ge of these mstruments. While GATT
exclusively dealt with aspects relating to trade in goods, the
WTO Agreements cover a larger area - including trade .

. d· 11 Inservices an mte ectual property rights. In this context he
cited the example of Art. 8(1) of Agreement on TRIPS4 and Art.
12(4) of the Agreement on Technical barriers to Trade.s The
WTO Agreements thus stipulates the scope and broad contours
for special and differential treatment, but it is for the national
governments to give content and choose the modalities for
making it operational.

4 Art 8(1) of the TRIPS Agreements reads as follows:

Members may, in formulating or a mending their national laws and
regulations, adopt measures necessary to protect public health and
nutrition, and to promote the public interest in sectors of vital
importance to their socio-economic and technological development,
provided that such measures are consistent with the provisions of
this Agreement.

S Art 12(4) of the TBT Agreement provides:

Members recognize that, although international standards, guides
or recommendations may exist, in their particularly technological
and socio-economic conditions, developing country Members adopt
certain technical regulations, standards or conformity assessment
procedures aimed at preserving indigenous technology and
production methods and process compatible with their
development needs. Members therefore recognize that developing
country Members should not be expected to use international
standards as a basis for their technical regulations or standards,
including test methods, which are not appropriate to their
development, financial and trade needs.
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As regards the S&D measures in the WTO' s dispute
settlement provisions, he stated that the obligations were cast
more in the form of "best endeavour cla~ses" ra~her than
specifications of a definite charact~r. Stre~sl~g the Important
role that panels would play in sharmg the jurisprudence of t~e
dispute settlement process, he argued ~or a more fair
representation of developing country experts m WTO panels.

Mr. William Davey, offered the following observations on
the above two presentations. As regards the suggestion for a
individual case-by-case assessment of counties for differential
treatment, he felt that such a proposal could upset the
inherent advantages of the "most favoured nation" clause
(MFN). while the economic ratior:ale of ~he M~N cl,:use has
been to eliminate non -econorrnc considerations m trade
matters, individual assessment process could reverse this
trend. Moreover, at a political level, States would resent such
discrimination and 'differentiation' could become a more
controversial issue. Besides, within the WTO framework, the
determination of a country's status as a developing country
was a matter based on the declaration by the State party itself,
and hence there could be no room for individual assessment.
In connection with the. proposal for a fair representation for
developing countries in WTO panels, he inf~rme.d that almost
85% of the panels constituted so far, even m disputes wh~re
both parties were developed countries, had a developmg
country expert as a panelist.

Dr. Chimni, charged that the movement from GAIT to
WTO on the question of special and differential treatment was
a ret~ogressive step. Distinguishing between 'substantive' and
'procedural' S&D Agreement, he argued that introduction of
new areas like TRIPS, TRIMS and services were not in the
interest of developing countries. Inviting attention to the
provisions concerning use of quantitative restrictions, he said
that the WTO regime had made it more difficult for developing
countries to invoke the 'balance-of-payment' exception in this
regard. Moreover, even the minimal S&D benefits available for
developing countries under GAIT has been whittled down by
the graduation principle. the 'graduation principle' provides for

390



the movement of States in the scale of development from th
status of least developed to a developing country. The WTe
provisions could thus only benefit the least develo °d

. Ad" pecountnes. s reg~ s ?rovl~IOnsconcerning "procedural S&D"
he ~~pressed. dlssahsfactIO~. on the count that though
prOVISIOns exist for transitional periods for develop'
countries, the tangible benefit accuring from s~~
arrange~ents wer~ uncer~ain. Cit:ingthe example of Agreement
on Textiles, he sc:udthe integration of Multi Fibre Agreement
(MFA)has t~ await a te~ year period to yield substantive gains
for developmg countnes. Similarly, notwithstanding the
transit~onal peri~ds under TRIPS Agreement, the developing
countnes are obliged to grant 'exclusive marketing rights' and
such other onerous obligations, thus rendering the S&D
principle ineffective. Against this backdrop, he concluded that
special. and differ.en~ialtreatment would benefit the developing
countnes only If It addressed substantive norms of the
differentiation principle.

Hon'ble Justice A.M. Ahmadi in his concluding
observations stated that the imbalance among developing
countries could still remain, even after the end of the
transitional periods provided for in the WTOAgreements. This
gap could be exacerbated due to lack of financial and
technological resources for the developing countries, and
hence ways need to be devised to address this problem.

D. Session 111-Deference to National Laws

The session was chaired by Hon'ble Justice A.M.
Ahmadi, former Chief Justice of India.

Mr. Krishnan Venugopal, Advocate, Supreme Court of
India, examined the WTO panel decision relating to a dispute
between India and the United States concerning Patent
protection for Pharmaceutical and Agricultural chemical
Products. Though the general proposition involved here is that
the panels should show defence to the determinations made by
national authorities, the instant case witnessed the WTOpanel
decline to accept the conclusions of national authorities as
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regards whether a particular action was consistent with Indian
laws. The facts of this case can be briefly stated as follows.
Article 70.8 and 70.9 of the TRIPS Agreement provides for
certain actions to be taken by WTO Members during the
transitional period. Thus, developing countries have a 10 year
transitional period that extends upto the year 2005. During
this interregnum, WTO Members are obliged to establish a
process for mailbox application, to grant product patents.
Under such process, applications from prospective patent
holders could be received with a view to examining them by
2005, for grant of product patents. It may be stated here, that
most developing countries including India, have hitherto been
grant in only process patents. to fulfill this obligation, the
Government of India issued an ordinance in 1994. In 1995, a
bill was tabled before the Indian Parliament, containing
suitable amendments to the Indian Patents Act. Due to lack of
consensus among apolitical parties the bill was not passed.
Meanwhile, the 1994 Ordinance also lapsed. So, the
Government of India by an executive order directed the
Controller General of Patents to continue to receive
applications for product patents.

The US in its submission to the panel stated that:

(a) India had failed to fulfill its obligations under Articles
70.8 and 70.9 as regards the establishment of a mailbox
process. The argument centered around the lack of
predictability for prospective patent-holders, as it was possible
that Indian courts could have struck clownthe mailbox process
as being on consistent with Article 12 of the Indian Patents
Act. Article 12 requires a patent application to be sent to an
examiner within a prescribed period for determining the grant
of patent rights.

(b) The measures adopted by India, in fulfillment of its
obligations on transitional arrangement does not meet the
requirements of 'transparency' as set out in Article 63 of the
TRIPS Agreement. The WTOpanel held that India had violated
its obligations under the TRPS Agreement. The appellate Body
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while uph~lding the first contention, rejected the argument
US on the Issue of trarIsparency. s of

. Analyzi?g the ruling of the Appellate Body, Mr. Krishn
said that the Issue of transparency (Art.63) was not raised ~
US a~ ~he consultation stage, but yet formed part of i/
submissions at a later stage. This Appellate Bod s

t· di . . y was thuscorrec m IsmIssmg the finding of the panel of thO .
I di h d eubmi IS ISSUen ia a su mitted before the Appellate Body that th· .

d I . blizati e ISSUeun er ymg 0 igations under Article 70.8 of TRIPS was
whether a WTO Member can impugn the validity of a
ak b me~ure

~ e~ y another Member County, on the ground that it is
invalid under that country's .internall~w~. Strangely the rUling
of the Appellate Body was silent on this Issue. India had thus
~ontended th~t the WTOpanel was not the competent body to
mterp~et national laws or determine their internal validity.
Attention was drawn to GATTrulings where US arid C dh b . ana a
. ave ee~ given ~he benefit of doubt as regards the
mterpreta~IOn o! national laws. Yet the Appellate Body upheld
the panel s rulmg on India's failure to fulfill its obligations
u~der Art. 70.8 and ?0.9 of the TRIPS Agreement. Mr.
Krishnan while broadly in agreement with the final decision of
th~ Appellate Body, expressed concern over the implications of
this decIsIOn.on the I?-ternal validity of an action by the WTO
Memb~rs. ThIS c~uld m the future lead to increased challenges
t~ actions of national authorities within the WTO. It was his
VIewthat the panel or the Appellate Body could have come to
the same decision solely on the ground that the executive
orders of Indian government to the Patents Office was not
published in the Official Gazette, and hence a source of
un predictabili ty.

~r. P.S.Rao, observed that perhaps a communication
gap e~sts betw~en developed arid developing countries as to
~he mterpretatIOn on the scope and modalities for
Imple~enting their obligations under the WTO. He highlighted
the ratI~nale of formulating traneitional arrangements as one
of ena~ling developing countries to progressively reform their
domestic economic structures towards eventually fulfilling the
new obligations undertaken under the WTOAgreements. These
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obligations for the trarrsition period are doubtelessly onerous,
and hence the specific modalities of implementation should be
left for the concerned country to decide. A rigid and formal
interpretation which challenges the actions of national
authorities would, in his view, undermine the purpose and
utility of the transitional arrangements. Secondly, as regards
the instant case under discussion, he felt that the right
accrues only after 10 years i.e. completion of the transitional
period and hence any claim to injury before that period can
only by hypothetical. Moreover, he said the penals were not
legal bodies and so could have shown more flexibility, perhaps
by' making recommendations or laying out options that could
be satisfactory to both the parties. Given the current efforts in
many developing countries towards consensus-building on
WTO issues, he said that the WTO panels need to appreciate
the subtleties of such political processes while dealing with
trade disputes.

Mr. William Davey, commenting on the Patent case,
remarked that the outcome of the panel and Appellate Body
reports was perhaps based on the uncertainty of the status of
Indian law and the unpredictability it may have for prospective
patent holders.

E. Session IV- Legality of Unilateral Sanctions Affecting
International Trade

The session was chaired by Mr. S.T. Devare, Secretary,
Ministry of External Affairs, Government of India.
Presentations on this subject were made by Mr. Harvey .Jouane
Jean, Director, European Commission; Dr. P.S. Rao, Joint
Secretary, Ministry of External Affairs, Government of India;
and Prof. (Ms)S.K. Verma, Director, Indian Law Institute.

Mr. S.T. Devare in his introductory remarks pointed out
that in the present era of economic interdependence,
developing countries aspiring to integrate with the global
economy, have to ensure that emerging multilateral trends in
world trade and commerce do not contradict their economic
developmental initiatives. In this context, he hoped that this
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Seminar could facilitate a comprehensive understanding of th
nuances involved in multilateral commercial diplomacy. While
special and differential treatment provisions were inbuilt int~
WTOAgreements to ensure parity for the developing countries
he was of the view that implementation of these provision~
continues to be deliberately resisted by developed countries.
Such negative practices by the developed countries assumes
varied forms - refusal to grant market access to goods and
services from the South; resort to arbitrary anti-dumping and
anti-subsidy oriented measures against exports of developing
countries; and protectionism perpetrated in the guise of
adherence to various labour, environmental and social
standards. Referring to the prohibition under international law
on unilateral acts which undermine the political independence
and territorial sovereignty of States, he stated that the above
cited measures by developed countries were in utter violation
of the stipulated provisions and spirit of the WTOAgreements.
He identified 'multilateralised unilaterailsim' practised by the
developed world against the developing countries as the core
problem. All other areas like dispute settlement, special and
differential treatment, market access, etc. are only incidental to
this unfortunate trend.

Mr. Harvey Jouane Jean, in his presentation termed the
WTO's dispute settlement process as the cornerstone of the
multilateral trade regime. From the ED's point of view, he said
that the DSB had been so far functioning quite well. Yet, in
matters relating to interlinkages between trade and
environment, more work was required within the WTO
framework. The focus of his presentation was, however, on the
dispute relating to the United State's Helms-Burton/Kennedy-
D'Amato Acts and the Banana's Case. The Helms-Burton Act
as enacted by the US Congress envisaged certain measures
against companies trading with Cuba. The EU refused to
recognize this Act, as it was unilateral and extraterritorial-
more so it violated the WTO provisions. Mr. Harvey asserted
that such actions were neither justified on grounds of 'national
security exceptions' of GATT or GATS. Concerned with the
potential implications of the Helms-Burton Act on European
companies, the EU invoked the WTO's dispute settlement
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process and was also preparing to submit its case to the panel.
Meanwhile a political agreement was reached, whereby the
proceedings before the WTO were suspended and efforts
undertaken to find a negotiated solution to the problem. Mr.
Har:vey stated that the existence of an effective dispute
settlement mechanism proved helpful in demonstrating that
unilateral measures as contemplated by the US was not
possible. He also informed that the EU had made it clear that if
Cuba were to seek a panel on this issue against US and if the
.US were to invoke Article XXI on 'national security exception'
then the EU would not become involved in the debate. He
justified the ED's stand on the ground that, it considered the
invocation of Article XXI in a bilateral dispute as a matter of
sovereign right of a State, and the State could decide on how it
would interpret Article XXI. He also drew support for this
position from the earlier GATT jurisprudence on 'national
security exception' clause.

In the Banana's case, the panel and the Appellate Body
of WTO had held that certain provisions pertaining to the EU
importation regime on bananas was not consistent with its
WTO obligations. Mr. Harvey said that the EU had certain
commitments vis-a-vis the ACP country partners. EU grants
preferential access to banana's originating from ACP partners.
For some ACP countries, exportation of bananas is the only
viable source of revenue, and thus involves issues relating to
economic development. On the other hand, the Latin American
countries were strong competitors operating through
multinational corporations situated in US with a capacity to
match the entire demand for bananas in EU markets. Mr.
Harvey informed that the EU has implemented a new regime
for importation of bananas-which· accords with the
recommendations of the WTO's DSB. The US and five other
Latin American countries feel that these implementation
measures are inadequate. In the face of the US contemplating
unilateral action for effective implementation, Mr. Harvey
asserted that the EU would seek to initiate action within the
WTO's dispute settlement process in this regard. While
expressing concerns over some of EU partners' attempt to
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Seminar ~ould facilitate a comprehensive understand'
nuances mvolved in multilateral commercial di I mg of theial d di . ip omacy Whi]speci an ifferential treatment provisions w . bui Ie
WTOA

ere m uilt .
greements to ensure parity for the de I . Intoh f . ve oping countr'

e was 0 the VIewthat implementation of th . .rea,ti b' ese prOVISIO
con mues to e deliberately resisted by develoned nsS h . eve ope count'
u~ negative practices by the developed countries ass nes.

varl~d forms - refusal to grant market access to good:
mes

services from the South; resort to arbitrary ti-d . andti bsid . an 1 umpmg and
an I-S~ SI Y onented measures against exports of d I .
countnes; and protectionism perpetrated in the eve.OPIng
adh t . gUIse oference 0 varIOUS labour environmental and .
sta d d R J" • ~ • • SOCIaln ~ s. ererrmg ~othe prohibition under international law
on umla~er~ acts wh~chundermine the political independence
~d terntonal sovereignty of States, he stated that the above
cited m~asures by de.v~lopedcountries were in utter violation
of the stipulated provisions and spirit of the WTOAH id tif d ' . . greementse 1 en 1 Ie mu1tll(~.terallsedunilaterailsim' practised by the
developed world agamst the developing countries as the core
p:oblem: All other areas like dispute settlement, special and

t
dhI~feren~altreatment, market access, etc. are only incidental to

ISunfortunate trend.

WTO' M~. Harvey Jouane Jean, in his presentation termed the
.s dispute settlement process as the cornerstone of the

multilateral trade regime. From the EU's p . t f vi h idthat th D . . om 0 VIew, e sm
e SB ~ad been so far functiomng quite well. Yet, in

ma~ters relatmg to interlinkages between trade and
~nvironment, more work was required within the WTO
r.amework. ~he focus of his presentation was, however, on the
~I,spute relatmg to the United State's Helms-Burton/Kennedy-

Amato Acts and the Banana's Case. The Helms-Burton Act
as enacted by the US C . .. . ongress envisaged certain measures
against companies trading with Cuba. The EU refused to
~cogmze. th~s Act, as it was unilateral and extraterritorial-

ore so It vI?lated the ~TO ~rovisions. Mr. Harvey asserted
that s.uch actIO~s were neIther Justified on grounds of 'national
secun~y ~xce~tIO~s' of GATT or GATS. Concerned with the
potenu~ implications of the Helms-Burton Act on European
companies, the EU invoked the WTO's dispute settlement

395

process and was also preparing to submit its case to the panel.
Meanwhile a political agreement was reached, whereby the
proceedings before the WTO were suspended and efforts
undertaken to find a negotiated solution to the problem. Mr.
Harvey stated that the existence of an effective dispute
settlement mechanism proved helpful in demonstrating that
unilateral measures as contemplated by the US was not
possible. He also informed that the EU had made it clear that if
Cuba were to seek a panel on this issue against US and if the
.US were to invoke Article XXI on 'national security exception'
then the EU would not become involved in the debate. He
justified the EU's stand on the ground that, it considered the
invocation of Article XXI in a bilateral dispute as a matter of
sovereign right of a State, and the State could decide on how it
would interpret Article XXI. He also drew support for this
position from the earlier GATT jurisprudence on 'national
security exception' clause.

In the Banana's case, the panel and the Appellate Body
of WTO had held that certain provisions pertaining to the EU
importation regime on bananas was not consistent with its
WTO obligations. Mr'. Harvey said that the EU had certain
commitments vis-a-vis the ACP country partners. EU grants
preferential access to banana's originating from ACP partners .
For some ACP countries, exportation of bananas is the only
viable source of revenue, and thus involves issues relating to
economic development. On the other hand, the Latin American
countries were strong competitors operating through
multinational corporations situated in US with a capacity to
match the entire demand for bananas in EU markets. Mr.
Harvey informed that the EU has implemented a new regime
for importation of bananas-which, accords with the
recommendations of the WTO's DSB. The US and five other
Latin American countries feel that these implementation
measures are inadequate. In the face of the US contemplating
unilateral action for effective implementation, Mr. Harvey
asserted that the EU would seek to initiate action within the
WTO's dispute settlement process in this regard. While
expressing concerns over some of EU partners' attempt to
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obtain unilateral remedies, he reiterated ED's commitment to
adhere to the WTO'sprocedures for dispute settlement.

Prof (Ms.) S.K. Venna, in her presentation drew
attention to various instance of such unilateral actions:-

(i) Under Sec. 301 of US Omnibus Act, the US has been in
the practice of naming certain countries on its priority watch
list. It may be recalled that the Trade Representative of US had
in 1994 observed that measures not covered by the WTO
Agreements will continue to be attracted by Section 301. This
procedure involves a time-bound series of measures - within a
six month period after naming the concerned country is
required to enter into negotiations; within a one year period
the negotiations shall end; and a three year period is
stipulated for the country named to either withdraw or alter its
impugned practices. Failing this, the US could impose
sanctions on the recalcitrant State. While the per se naming of
a country in the US watch list, does not amount to any
violation of law, the imposition of sanctions that follows is
questionable. Similarly Section 337 of the US Tariff Act usually
employed to stop imports at the borders without affording
exporters a reasonable opportunity of being heard would be
violative of Art. III of GATT'(national treatment requirement).

(ii) As regards the Helms-Burton Act of US, she charged the
legislation as a tool of economic coercion whose potential as a
threat to the existence of a country in the economic sense was
very real.

(iii) Recourse to implementing environmental objectives and
labour standards serve as measures of disguised
protectionism.

(iv) In 1994 the Dole Bill presented before the US Congress
proposed a Commission of Federal Judges to review the panel
reports as adopted by the WTO's Dispute Settlement Body.
Where the Commission finds a panel recommendation to be
inappropriate with the US laws, it could send a report to the
US Congress. Any member of the Congress can thereafter
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introduce a resolution seeking authorization for the President
to re-negotiate with the DSB. Where three such findings by the
Commission are recorded in a five year period, the Congress
could introduce a resolution that the US withdraw from the
WTO.

The WTO Agreements, postulate a negation-cum-
adjudicative framework for resolution of trade disputes. The
existence of such a self-contained regime, in her view,
precluded States from resorting to unilateral acts as a means
of seeking resolution of their disputes. At a more general level,
she said that the special and differential treatment envisaged
for developing countries were, inadequate and vague. The
developed countries after having induced the developing
countries to submit to substantive commitments, were
seemingly more reluctant in reciprocating this gesture.

Dr. P.S.Rao, in his presentation examined the status of
unilateral sanctions under international law. Sanctions by
States are usually employed in response to a wrongful action
by another State, resulting in injury to the sanction-enforcing
State. though sanctions may take many forms, they generally
have a coercive character and in extreme situations could
involve use of force. In the decentralized state of the
international legal order, exemplified by the period proceeding
the establishment of the United Nations, States resorted either
to unilateral measures or used coercion in a co-ordinated
manner as against the wrong-doer State. These were largely
measures of 'self-help' whose legitimacy, he said, was highly
questionable for the following reasons: (i) The injury allegedly
giving raise to an unilateral act is not based on an impartial
determination of the wrongful act and its attribution to the
wrong -doer State; (ii) Auto-interpretation of perceived injury
and reliance of power coupled with lack of accountability as to
exercise of sanctions make unilateral actions highly suspect.
With the establishment of the United Nations, the role of
unilateral acts/sanctions involving use of force is prohibited,
barring the valid exception for purposes of self-defence. In this
context he drew attention to Articles 2(4) and 33 of the UN
Charter. Though there were differing views on whether the
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prohi~ition as embodied in the U
coercion not involving the use f f N Charter extended t
e 'f' ifi 0 orce Dr Rao s id 0ven I justi led should confirm to di t ' , at, sanctions
and other higher consideration of PU~liatest:Intemationallaw

c po ICyofWorldorder.
He q~estioned the validity of unilateral '

of the legality of actions tak b acts In the light
contained regime. Self-contam~nd ey0:r:-dthe scope of a self-
h' e regimes he t t dc aractenzed by the fact that the sub .' s a e , Were
set forth are accompanied b ' StantlVe obligations they
consequences of their violatio; ~P;Clal ~ules conceming the
the existence of such rules ,n ernc:tIOnalpractice reveals
instruments of intemational' more, pcu:tIcularly in constitutive
ICJ organIzatIOns Citin th 'as regards the role of self-contai d " ~ e VIewsof
human rights (Nicaragua case) and ne, regI~es In the field of
case), he observed that the quest' df:lo:atIc law (Hostages
was a self-contained regime and 'Ion w et er, the WTOregime
upon trade relations should b I sOb~y actron that impinges
alternatively, whether Parties e ~~ uected to the regime or
independent use of extra-Ie al cou profess t,o undertake an
such a regime is an issue f g mec:sur,es outside the scope of

, or eXamInation.

As regards the justifiabilit of th ' '
exception clause' (Art. XXI) DRY e nat~o~al security
follOwingtwo aspects: ,r. ao sought to dIstInguish the

(i] the legality of certain
necessary' by a State', actions / measures deemed

(ii) the nexus of such
interest'. measures to an 'essential security

In his view the first is [i] ,
as all States were 'endowed ,sue I ~c:sa difficult proposition
what m WIthreqursne freedom to determineeasures matched th th hArticle XXI th "e res old of 'necessity' under

, us restnctIng th ' icialdetermination, As re ards th e, scop~, for a JUdiCI
of a nexus for such! e second Issue [ii] the requirement
interest' was mandat~asure~ t~ relate to an 'essential security
WTOpanel. ry, an ence could be reviewed by a
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Mr. William Davey responding to a query from the
representative of Jordan as to the mandate of a WTOpanel and
whether a panel could recommend 'compensation' for the
failure of a party to adhere to its WTOcommitments, made the
following observation, The mandate of the panel is determined
by the 'terms of reference' to panels, as agreed by the disputing
parties. The panel usually makes recommendations to the
effect that the defaulting State undertake certain measures or
alter its laws so as to be in conformity with WTO obligations.
The WTO Agreements do not contain any provision for
'compensation' at the panel stage, The failure to implement the
recommendations of the panel, brings into play the remedy of-
compensation or retaliation. Mr. Davey viewed 'retaliation' as
not the desired outcome in WTO disputes. In fact, retaliation
was invoked only once in the long history of GATTand as of
now, there had been no occasion for the compensation-
retaliation remedies iil WTO, as all DSB reports have been
implemented by the defaulting States. Commenting on the
criticism against use of Sec. 301 by the United States, he said
mere naming of a country did not violate any WTOprovision.
He informed that such a procedure exists even in EU, Canada
and Japan-all indicting the United States,

Reacting to the political settlement between US and EU
on the Helms-Burton Act, Prof (Ms.) S,K. Venna said that the
economically strong position of EU was a crucial factor in
reaching an understanding. In a similar situation, she said the
economically weak developing countries would not be able to
do so. With reference to 'retaliation' as an option in case of
non-implementation by a defaulting State, she said this was
not a viable alternative for developing countries, Retaliation by
developing countries would be prejudicial to their own
economic interests, restricting the scope for their exports,

A view was expressed by one of the participants, that
the opposition to unilateral acts has already been raised in
many regional and international forums, viz. UN, EU, G-77,
OIC and AALCC.It was argued that this political consensus
requires to be translat ed into legal prescriptions, and AALCC
could seek to mobilize opinion towards this end. As part of this
exercise, it was suggesled that the UNGeneral Assembly could
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request an advI'sory '.OpmlOn 0 th .measures/sanctions. n e ISsue of unilateral

F. Session V- Relevance of National . .
Implementation of Obli t· ~e?Islabons in the
Agreements. ga Ions ArIsIng under WTO

The session was chaired b Dr . .
Head of the Department of Int y ti . Hossein GhazIzadeh
Republic of Iran. erna ronal Trade Law, Islami~

A presentation on the i 1 .
India as concerns its com it mp ementatIOn efforts within
TRIPS rnr ments under the Awas provided by Mr Akash . greement on
Supreme Court of India. He inform d h Chlt~anshi, Advocate,
following four Conventions relati~ t at .Indla had signed the
nghts - the Berne Convention g to. mtellectual property
Int~grated Circuits, Universal C~he ~a~hmgton Co.z:vention on
Paris Convention. National L . lPY. g ts ConventIOn and the

d egis ations are alre d . Dregar s patents, copy rights, industrial . a y m orce as
marks. Though the standards . designs and trade
~he national law is on ar .of r:>rotectlO.nas guaranteed by
Identified three areas whP .Wlth

h
mter~atIOnal standards, he

d erem t e Indian . .uri er criticism in recent posItIon has comeyears:-

(i) Lack of product patentabTt
food production . 11Y of pharmaceuticals and

(ii) Shorter duration of patents; and
(iii) D' .
R· IssatIsfactioIL over the fu ti .

egIstry. nc iorung of the Patent

. Mr. Chitranshi anal d
Indian judiciary to d yze the pronouncements by
aff di emonstrate the role of' d .or mg protection to IPRs J~ ~e-made laws III

between international obli ti and thus bridging the hiatus
m iga ons and natio al i I .easures. Attention was dr n Imp ernentation
courts, which adopted a awn .to the rulings of the Indian
protecting well known t prdogreSSIVestance in recognizing and
h ra e marks I doiave displayed a more liberal dis .'. n OI~g so, the courts

POSItIon,whIch travels beyond
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the stipulation of Article 6 of the Paris Convention a treaty to
which India was then not a signatory party. Similarly the
Courts have issued guidelines on licensing procedures as
regards matters related to trade marks. In the domain of
copyrights, Mr. Chitranshi asserted that India had one of the
strong and comprehensive frameworks to afford protection for
software and entertainment industries. The guarantee of
protection afforded by Indian courts to copyrights is testified
by the fact that a host of multinational corporations originating
in developed countries compete to invest in India, rather than
their home State. In the realm of broadcasting, the Indian
government has submitted a legislative draft in the form of
Information Technology Bill, 1998 for consideration. Thus, for
various reasons India may not have in place a legislation
governing every conceivable situation, yet the openness and
protection for IPRs afforded under Indian legal system is
universally recognized. Against this backdrop, Mr. Chitranshi
contended that the lack of national Legislations could not be
used as a pretext by developed countries for imposing
sanctions.

Mr. William Davey stated that the TRIPS Agreement Iays
down the minimum standards of protection for IPRs. The
content and interpretation of these standards are issues within
the realm of national governments. He was of the view that the
courts alone would not be a sufficient means for harmonizing
the standards of protection. In this context, he recalled that a
similar practice of relying on courts to implement TRIPs
obligations was evidenced among EU members with the US
being critical about it.

Dr. P.S. Rao in his intervention, said that decisions by
national courts could not be a substitute for implementing
international obligations. Recounting experience of India, he
said that a UN body while reviewing the periodic reports
submitted by India on human rights, had stated that the right
to compensation for violation of human rights as enforced by
judicial pronouncements would not be an effective substitute,
unless such right is incorporated in national legislation.
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. Dr. V.G.Hegde, was of the vi .
rulmgs are confined t rew that IndIan jUd' .d fi . . 0 procedural aspects d d IClal
~e 11lltlO:r:alor protection standards for IPRan 0 ~ot refer to
rormulano-, of national Le . I ti s. Speaking on th
experience of Latin AmericanglSa IOn.s on IPRs, he cited the

I' countnes and s id th eexp ore speCIal and differential t t at at efforts to
for developing countries (Articl~e~ m;~~ anTdother exceptions
undertaken. This would hId o. e RIPs) need to b
bal e P eveloplng . eanced national leg' I ti countnes enactfli . ISa IOn that acon icting developmental . ... accommodates th

pnontles m these econom. eres.

. Prof (Ms.) S.K. Verma observed th
denve persuasive strength from int . at courts may at best
therefore the need for com h ~rnatlOnal Conventions and

. pre enSlVenational L . I . '
a strie qua non for greater predictability. egis atlOns are

. Mr. Chitranshi clarified that th .
natIOnal Legislations could t b o~gh the reqUIrement for
. di . no e WIshedJU ICIal pronouncements . away, the role of
inadequate laws or lack fm S~pplying the deficiency of
. 0 nauonat I . I .Important. Stating that I . I . egis ation are equally

ti egis atmg within ad'a rrne consuming process h emocratIc policy is
the lead in filling up th ,e argued that he courts could takee gaps.

G. Session VI: Trade and Environment

The session was chaired b
Ambassador of the Arab Re y H:E. Mr. Gehrad R. Madi,
Presentations were made b publIc of Egypt in India.
UNCTAD; Dr. M. Gandhi ieD~ (Ms.) Veena Jha, Consultant,
Aff~rs, Government of India!d Officer, Ministry of External
IndIan Institute of Foreign Trade. Prof. B. Bhattacharya, Dean,

Ambassador Madi in his 0 .
the references to envi . penmg statement identifiedM lronmental ISsues' th

ar.r~esh Agreements establi hi m e preamble of the
DeCISIOnin Marrakesh. and t~ l~g the WTO; the Ministerial
T~a~e and Environm~nt CT~ eport of the Committee on
Mlllls~erial Conference (1996)( _ a; f to the Singapore WTO
debatmg on the relationship b t undamental to the ongoing

e ween trade and environment
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within WTO. Amb. Madi .articulated the available options on
shaping a consensual framework on this issue.

(i) Whether the Committee on Trade and Environment
should continue its work as a debating forum, as opposed to a
negotiating forum, with a view to arrive at a consensus for
future negotiations.

(ii] To situate the environment debate outside the WTO
framework

(iii) Conclude a comprehensive and balanced side agreement
within WTO.

While recogmzmg that these options require and in-
depth examination of their relative merits, he underscored the
reality that WTO as a trade agreement primarily needs to
address only trade issues. Pretensions of addressing wider
issues not directly related to trade on the ground that WTO
does not operate in a vacuum could be risky venture. Seeking
to regulate trade measures for reasons of environmental
concern, may in the future be replaced by concerns of social
obligations or a policy' of good governance. Ultimately this
process could end up introducing more contentious issues,
thus undermining the multilateral trade framework of WTO.

Mr. (Ms.) Veena Jha in her presentation succinctly
captured the emerging trends on the debate relating to trade-
environment interlinkages within WTO.

(a) Proposal for amendment to Art. XX of GATT:-One of the
suggestions, strongly backed by the EU, relates to amending
both the chapeau and the exceptions to Art. XX of the GATTso
as to render trade measures pursuant to an multilateral
environmental agreement (MEA), consistent with WTO rules.
Secondly, another proposal to invoke the 'side agreements
mechanism' using the waiver provisions in WTO has also been
considered. But these proposals are still at the level of general
discussion in the CTE with no immediate prospects of a
consensus on this issue. Interestingly, the progressive trends
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discernible within the WTO's dispute settlement body in
dealing with trade-environment interface reveals the possibility
of the DSB emerging more successful than the CTE, in
articulating the mutual competencies of trade and
environment.

(b) Resort to process and production Methods (PPM) to
distinguish Products: In addition to placing environmental
trade measures on products, State may also concern
themselves with how a product is produced, manufactured or
obtained - commonly referred to as process and production
methods (PPMs). Some PPMs are directly related to the
characteristics of the products concerned e.g. pesticides used
on food crops produce residues in food products. Such PPMs
are covered by the Agreement on Technical Barriers to Trade
and the Sanitary and Phyto Sanitary Agreement. Other PPMs,
that generally do not affect the product produced, fall outside
the existing trade agreements, e.g.: practice of catching tuna
by setting fishing nets on schools of dolphins without requiring
precautions to spare the dolphins. When the US banned the
import of tuna caught with nets unfriendly to dolphins, two
GAIT panels declared this action inconsistent with GAIT
norms, since it discriminated between "like" products. Thus a
State cannot adopt different treatment for two products with
the same physical characteristics on the basis of how the
products were produced. Environmentalists regard this as a
setback and argue for using 'non-product characteristics as a
criteria for distinguishing products. Obviously, there has been
no progress on the issue as it is enmeshed with other sensitive
matters like labour standards and human rights.
(c) Domestically Prohibited Goods: Domestically
prohibited goods (DPG) are products whose sale and use are
restricted in a national's domestic market on the ground that
they present a danger to human, animal or plant life, health, or
the environment. Clearly, a nation may bar imports of a
product that is banned for domestic sale or consumption. Can
exports of such products also be restricted? Within the CYE
the only aspect considered on this issue is that of
'transparency'. Transparency requirements include notificat~on
by States to the WTO and publication of all laws, regulatIOn
and decisions relating to the product concerned. There have
been suggestions to the effect that a Prior Informed Consent
PIC)regime be established, so that States could consult among
themselves before exporting such goods. Meanwhile the UNEP
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and FAa have issued a draft treaty that would establish a PIC
regime for banned chemical products that ~ay cause health
or environmental problems. Under this proposal, the
international shipment of these p~oducts would be. barred
without the prior notice and explicit conse~t ~f a designated
national authority in the country of destination. The 1989
Basel Convention on the Control of Transboundary movements
of Hazardous Wastes and Their Disposal also provides for PIes.
Though the possibility of overlapping between WTO and MEA
cannot be overruled, the PIC regime seems to hold the key for
future developments in this field.

Other proposals at the C~E inc:lude elimination of
certain trade distortive measures, VIZ.a!?f~cul~ural,energy and
product subsidies; tariff I?eaks; and providing l.ncreased market
access facilities, with a VIewto benefit the ~nvlronm~nt of both
exporting and importing parties. S:uggestIOns calling for an
amendment or innovative interpretations of TRPS Agre~ment to
encourage flow of environmentally sound tec~nol.ogIes have
also been made, but has not received enthusiastic support.
Though many considered the TRIP~Agre.e~ent to b~ ~~equate
for meeting these concerns, there IS a dlSb~C~pOSSIbIlItythat
the review process forming part of the built-in-agenda could
address this issue.

Dr. M. Gandhi examined t~e .evolvingjurisp;ude~ce on
trade-environment interface within the WT~ s dlspu~e
settlement mechanism. While reference to environrnent IS
conspicuously absent in GAIT, the WTO gr<?upof Agreem.ents
(more particularly, the agreements .o~ Agnc:ulture,. Services,
TRIPS, TBT and SPSM) contain prOVISIOns,Wit? v~.ned degr~e
of explicitness, relating to environmental o?J.ecbves. In hIS
view these WTO related environmental prOVISIOnsreflect the
urrderlyirig policy objective enshrined in Principle 12 of the
1992 Rio Declaration on Environment and Development.s

\

6 Principle 12: - States should cooperate to promote a supporti~e
and open international economic syst~m that lead. to economic
growth and sustainable development in all co,:mtles, to bet~er
address the problems of environmental degradation, Trad~ policy
measures for environmental proposes should not constitute a
means of arbitrary or unjustifiable discrimination or a disgui~ed
restriction on international trade. Unilateral actions to deal with
environmental challenges outside the jurisdiction of the import~ng
country should be avoided. Environmental measures addressing

406



Notwit!:standing the stipulations contained in Principle 12 D
Gandhi asserted that the decisions of the WTO's DSB sh r.
that ~eveloped co~ntries have unilate~ally. invoked ~~!
exceptions un~er Article XX of t~e GATTto Justify projectionist
measures, which are not sustainable under WTO. The States
affected have challenge such measures as discriminatory d
not transparent. an

. .GATT/~TO jurisprudence so far does not reveal a single
adjudicated ~Ispute. that addresses the conformity of any MEA
trade restrictions With GATTrules. However, to a limit extent
the .consistency of certain trade measures enacted pursuant t~
envIr0l1:mez:.talconcerns have been the. su,?jects for dispute
resolution In GATTand WTO. Dr. Gandhi bnefly described the
facts and outcom~s of these disputes - the Tuna-Dolphin
Cases I and II; Shrimp-Turtle Case and the US Gasoline Case
All these disputes involved US and the panels had ruled
~gains~ the ad!Ilinist~ation of certain trade measures as being
inconsistent WIth Article XX of GATT.7He was of the view that
the rulings of the panels indicate that the prime focus of Art:
XX was to a question of legality, but an examination as to
whether any other alternative measures that are less trade-
restrictive other than impugned measures could have been
employed. The enquiry by the panel is often limited to the
examil1:ation of the means employed to meet the objectives
states In Art. XX. In other words, consistency of national trade

transboundary or globalenvironmentalproblems should, as far as
possible,be based on an international consensus.

7 The relevant portions ofArticleXX is as follows:
Subject to the requirement that such measures are not applied in
a manner which would constitute a means of arbitrary or
unjustifiable discrimination between countries where the same
conditions prevail,or a disguised restriction on international trade,
noting in this Agreement shall be constructed to present the
adoptionor enforcementby any contracting party ofmeasures:

(b)necessary to protect human, animal or plant lifeor health;

(g)relating to the conservationof exhaustible natural resources of
such measures are made effectivein conjunction with restrictions
on domesticproduction or consumption.

407

measures are decided on the basis of the "least trade
restrictive" test.

He was of the view that the issue of determining the
respective spheres of operation (as regards tn:de ad
environment) cannot, in the long run, be deferred. GIven an
increasing number of MEAs which involves curbs. of trade
measures, the need to articulate a mutually supportIve trade-
environment framework to promote sustainable development,
becomes imminent. While recognizing the utility o~ such a
framework, Dr. Gandhi said that it should be done In a w~y
consistent with the letter and spirit of Principle 1~ of the Rio
Declaration. Arguing that States must eschew um~ateral and
extraterritorial trade measures to enforce envlr~nmental
objectives, he stressed the need to resolve trade -envlron.m~nt
disputes within the dispute settlement frame:vork as eXlstI~g
under the MEAs. Multilateral enforcement With an emphasis
on dispute avoidance would, in his view, pave th~ way f?r a
mutually supportive environment and trade compatible regime.

Prof Bhattacharya examined, from a . ~conomic
perspective, the rationale of resorting to trade restnctIOns as a
means of implementing environmental goals. Two argu~ents
are put forth by environmentalists. in this. reg~d. FIrstly,
environmentalists envisage a negative relationship between
trade liberalization and environmental protection. Put
differently, trade liberalization leading to increase in trade
output and incomes would neceRsarily result from ~ver-use of
the world's resources, thus paving the way for envlronment~
degradation. Prof. Bharracharya conceded that though th~~
may be true at the initial stage, but when a threshold level IS
attained, the demand for a clear environment' (as a matter of
'public policy) would restore a fair balance between t:a~e
liberalization and environmental concerns. Secondly, It IS
argued that the tendency for potentially ~nviro~mentally
hazardous industries to relocate to countnes With lower
environmental standards may affect the competitiveness of
ceo-friendly industries in other parts of the.. world '. Prof.
Bharracharya refuted this as there was no empirical eVIdence
supporting such a conclusion.
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Questioning the validity of the hypothesis suggestiO
ti I· hi ng anega rve re ations Ip between trade liberalization

. ~denvIronment, Prof. Bhattarcharya pointed out th
". t"· I atenvironrnen IS on y one of the many factors/variable th·fl h s ~m uence t e outcome of trade relations. An undue emph .

I ti ,. ,. aSISon regu a mg enVIronment WIthout fine tuning other all" d
factors would to necessarily enhance global welfare More re

. . . over,contemporary mamstream econorruc theory provides
·d d h . nogui ance to stu y t e Impact and function of trade restrictive

measures to protect and preserve the environment.

Hence, he argued that, trade policies are not the
optional tools to address environmental problems. The limited
scope for trade measures in addressing the 'root causes' of
~nvironm~ntal problems, in his view, rendered 'trade polices'
mappropnate to regulate environmental matters. Attributing
envIroz:mental degradation to 'over-consumption' by developed
countnes and 'poverty' in developing countries, he said that
the trade-environment debate could make a meaningful
progress by remedying the root causes of environmental
degra~ation. At the level of concrete actions, he suggested the
establI~hment of a financial mechanism to aid developing
countnes procure environmentally-sound technologies.

Two other specific aspects, which in his view, needs to
be addressed in the ongoing debate were:

(i) Danger of domestic
joining hands to force
restrictions on trade·,

producers and environmentalists
governments adopt unilateral

(ii) Status of non-signatories vis-a-vis signatories to
multi~ateral environmental agreements, require closer
exammation within the framework of trade instruments.

Mr. William Davey, while generally agreeing with the
p:es~ntations by panelists, examined the WTOAppellate Body
vIe~ m the Shrimps-Turtle Case (India, Pakistan, Malaysia and
Thailand were complainants against USA). Mr. Davey said the
pronouncements of the Appellate Body which quoted
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extensively from environmental agreements was the first ca~e
within the WTO dispute settleme'?-t frame.work wher~m
concerns for environmental protection received extens:ve
coverage. The Appellate Body indicted US measures as bemg
flawed in its application on two grounds:

(i) 'The failure of US to negotiate .and d~scuss ~echni~al
assistance for implementing the exclusive fishmg devI~e~.WIth
the complainant States, though such. a l?r~ces~ was initiated
with some other States-amounted to discrimination.

(ii) The most conspicuous flaw, in the view of the .Appellate
B d was that Sec. 609 of the US Act had a coercive effect,
b~t~' intended and actual, on the policy-making by forei~
governments and hence in effect amounted to an economic
embargo.

Notwithstanding the concerns towards. environmez:t, ?e
said, the Appellate Body's view does not ~larify the ambiguity
involving a situation of direct ~onflict betwee? trad~-
environment obligations. More particularly no guidance IS
available on the interpretation of Article XX of GATTand the
status of non-signatories to a MEA.

The observations of the Appellate Body on protection of
environment has been perceived by some WTO M~n:bers as ~
act of transgression by a judicial body into the political dom.aIn
of negotiations by parties. However, Mr. Davey was ?f the VIew
that the decisions of DSB could provide the need.e~ Impetus to
break the stalemate within the CTE and facilitate further
progress in the trade-environment debate.

\ Dr. B.S. Chimni said that the review of the GATT/WTO
jurisprudence reveals that the disp~t~ ~~ttlement. procedure
has progressively moved towards legitimizing legality o~ tr~de
measures undertaken pursuant to an environmen~al o~Jec~lVe.
This initiative emanating from the DSB would, m hIS VIew,
constrain the negotiating space for WTO Members to agree on
a future framework on the interlinkages between trade -
environment.
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Dr. Veena Jha in her inte .
of a lead role being taken b rv~~tIon stated that instance
substantive policy issues w y a t ISput~ settlement body ons
t de-envi as no new In thera e-enVlronment debate h context of th
in the field of anti_du~asi:Uc a process w~s earlier see:
Responding to the concern; tl~at~~~ ;~~er sImi~ar issues.
developments in other negotiati f, could Impede the
need to distinguish between a 'r~~~ o:~s'" she stressed the
rule. while the inherent powe t an.t e Interpretation' of a
vested with WTO Members trhs

0 nlegotIate b~nding rules Were
h . , e ro e of the diSPUt 1mec arnsrn was confined to it. e sett ementn erpretIng these rules.

Mr. Atul Kaushik an offi ial c:C ,ICI rrorn th M"ommerce, Government of India ren e IniStry of
'root causes' of environment~a ~~ er~te~ the need to address
component of the international ff g~a ation, as a necessary
the world environment A . e o~ s to protect and preserve
Chimni, Mr. Kaushik s'ail~~eIng WIth the ISsue raised by Dr.
find that there are grey at th~ ~TO panels could, if they
interface, recommend the :;~s ~e ating to tra~e-environment
guidelines for practical appli ti em~ers to cod?fythe requisite
==« he ci~ed the precede~: ~~~r~~ ~TO dIsputes. In .this
dIspute that Involved Nicar y a GATTpanel In a
requested GATT Co t ti agua and USA, wherein the panel

. . n rac Ing Parties to ti .cntena for interpretin the " :r:ego ate devise the
as found in Article xxf of Gl;;ase essentIal security interest"

H. Closing Session

The closing session was chaired b
President of AALCC D W . y Dr. P.S. Rao, the
AALCC b . fl . r. .z. Kamzl, Deputy Secretary General

, ne Yreported on th al 1" 'two days' S . e gener me of discussion in theernirrar. He stated th t h
would prepare a sum ate AALCC Secretariat
Seminar which could ~ary ~eport of the proceedings at the
Member' States The eS:u eequentty distributed to AALCC
publishing a co~prehens' cretanai could also undertake
financial support for this vIevet report of t~e Seminar, provided

n ure was availabla
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Mr. William Davey, Director, Legal Affairs, WTO stated
that his participation at the Seminar was beneficial in gaining
useful insights as to the views of the Asian-African States on
the functioning of the WTO.H.E. Gehard Mady, Ambassador of
Egypt to India, expressed his appreciation 'for the AALCC's
timely initiative in organizing this Seminar and termed the
deliberations as 'comprehensive and educative'.

Mr. Tang Chengyuan, Secretary General of AALCC
thanked the President, Dr. P.S. Rao and the Government of
India for the successful conduct of this Seminar. He also
expressed his gratitude to Mr. William Davey, other panelists
and participants for their active involvement in the
deliberations. A report on the proceedings of the Seminar
would be presented to the thirty-eighth session of the AALCC
scheduled to be held at Ghana in 1999. While the subject of
WTO could continue to be considered by the Committee, the
Secretary General sought the President's good offices towards
ensuring adequate financial support, to facilitate the
publication of the verbatim records of the Seminar.

The President, Dr. P.S. Rao in his closing remarks stated
that the discussion at the Seminar had helped focus attention
on certain important issues that are of concern to the Asian-
African region. He expressed his gratitude to Amb. Narayanan,
Permanent Representative of India to WTO for his guidance
and co-operation in organizing the Seminar. thanking Mr.
William Davey, Director, Legal Affairs, WTO for his
participation and valuable contribution towards the successful
conduct of this event, he hoped that this Seminar could lead to
more intense cooperation between the AALCCand WTO. He

\ also expressed his gratitude to all panelists, participants and
. the AALCC Secretariat. He expressed the hope that the
Secretariat would at the earliest prepare a comprehensive
report on the proceedings of the Seminar.

III. Future Work - Programme

In the view of the AALCC Secretariat, the Seminar
provided an opportunity for a focused consideration of specific
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issues on the functioning of the WTO's dispute settlement
mechanism. While the Thirty-seventh Session of the
Committee (New Delhi, 1998) was a preliminary step in
studying the general functioning of the WTO dispute
settlement mechanism, this Seminar could be regarded as one
that seeks to consolidate and enhance the understanding of
the dispute settlement process, with a view to address the
specific concerns of the developing States from the Asian _
African region.

It may be recalled that the Seminar had coincided with
the start of the review process of the dispute settlement system
within WTO. The WTO General Council had at its meeting in
December 1998 decided to continue and complete the review
process by the end of July 1999.8 Hence the Committee may
wish to consider the outcome of the review process to decide
upon its future course ofwork on this topic.

Besides this, at the institutional level, the Second WTO
Ministerial Conference met at Geneva in May 1998. The
Conference accepted an offer from the Government of the
United States to host the Third Session of WTOMinisters, and
invited the General Council to determine the date and duration
of that session. The Ministerial Declaration adopted thereat,
also outlined the agenda for the Third Ministerial Conference.
Emphasizing the importance of full and faithful
implementation of the WTO Agreement and Ministerial
Decisions in maintaining the momentum for expanding global
trade, and raising standards of living in all parts of the world,
the Declaration states that the Third Ministerial Conference
would further pursue its evaluation of the implementation of
individual agreements and the realization of their objectives.
Such evaluation, inter alia, seeks to cover the consequent
impact on the trade and development prospects of Members."

8 See General Assembly, Annual report (1998) WT/GC/ 15, at p.29.

9 For more details, see "Second WTO Ministerial Conference Focuses
on Global Electronic Commerce", AALCC Bulletin, vo1.22, Issues
No. I, June 1998 at p.73-75.
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The General Council has agreed on the dates of 30
November _ 3 December 1999 for the Third Ministerial
Conference. The preparatory process for the Ministerial
Meeting is currently underway. The substantive agenda of the
.Ministerial Conference is slikely to cover important issues
relating to trade and environment; work Programme on
electronic commerce; trade and development; assessment of
the functioning of the Working Group on Trade and
Investment; Trade and Competition Policy and Transparency in
Government Procurement etc. The Committee may wish to take
note of the significance of this process, and provide suitable
directions to the Secretariat as to its future Programme of
work.
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B. Report on the Legislative Activities of the
United Nations and Other Organisations
Concerned with International Trade Law

I. Work Done by the United Nations Commission on
International Trade Lawat its thirty-first Session

The General Assembly of the United Nations, by its
resolution 2205 (XXI) established the United Nations
Commission on International Trade Law (hereinafter referred to
as 'UNCITRAL'or 'Commission 1 as the primary organ of the
United Nations system to harmonise and develop progressive
rules in the area of international trade law. A substantial part
of the Commission's work is carried out at meetings of the
Working Groups, while the Commission meets annually to
review and adopt such recommendations towards guiding the
progress of work on the various topics on its agenda. The
Commission is also mandated to submit an annual report to
the General Assembly, as to the tasks accomplished at its
yearly sessions.

The thirty-first session of UNCITRALwas held in New York
from 1 to 12 June 1998. It had on its agenda, inter alia, the
following four substantive topics for consideration:

(i) Privately financed infrastructure projects;

(ii) Electronic commerce;

(iii) Receivables financing: assignment of receivables; and

(iv) Monitoring implementation of the 1958 New York
Convention on Recognition and Enforcement of Foreign
Arbitral Awards.

On the topic 'Privately financed infrastructure projects'
the Commission had at its 29th Session in 1996 decided to
prepare a legislative guide on build-operate-transfer (BOT)and
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related topics of .proJects Ad'Secretariat was directed t . . cco~ mgly, the UNCITRAL
d al . . 0 review Issue .

e t Wl~hm a legislative guide and t s auitable for being
for consIderation by the C " 0 prepare draft material
lin JommlSSIOn In d Se-of-work that . accor ance with th. . was subsequent! e
Commission at its 30th S· Y approved by theSSIOn(1997) th S . e
31 st session presented the drafts of the . e ecretanat at the
and four other chapters (Chapters I II ;~troductory chapter
Chapters V-XI presently und "and IV). Drafts of
are intended to be submitted e;o~~~~atio~ b:y th~ Secretariat
Commission taking not f th om~IssIOn in 1999. The. ' e 0 e Secretar t ksatisfaction at the COIIlm ra wor , expressed. encement of k
preparation of a legislatI've'd wor towards the- gui e on the bigenerally approved th su ject. It also
legislative guide and thee prlop~sed structure of the draft

. se ection of .discussed therein. Issues suggested to be

On the su bject of 'El .
Commission had before it th R ectronic Commerce' the
the work of its thirty-secOnde ep.ort of the Working Group on
recalled that the Co " seSSIOn(A/CN.9/446). It may be
entrusted the WorkinmmOIssIOn,at its so= Session (1997)

g TOU P on Electroni 'the preparation of unif 1 ectronic Commerce with. I orm ru es on the legal . f
signatures and certification authori . . ISSU~S0 digital
the manifest difficulties f d b ties. While taking note of
reaching a common und .sta J' y the Working Group in
associated with th ers anG~~ of the new legal issues
. e use of digital and thSIgnatures the Com . . 0 er electronic, mISSIOnwas of the' th h

realised so far indicated that VIew .at t e progress
Electronic Signature the draft Uniform Rules on
workable structures W,::.elreprogressively being shaped into a

. . HIe examInIng a pro al d
thirty-second sessio f th . pos ma e at then 0 e Working Grou th t 1"consideration might b . p, a pre rminary. e given to undertaking th . f
an mternational co ti b e preparation 0
Model Law-v and f~~endIOafnased on the provisions of the
~ o e_r t Uniform Rules, the Commission
10 Fo .r an overview of the Commission's Model La EI .
Report and Selected Documents ofth Thi . won. ectroruc Commerce, see
May, 1997, pp.329-38. . e irty-sixth Session of AALCC, Tehran, 3-7
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deemed it to be a premature exercise. Moreover, it was
generally felt that the Working Group should not be distracted
from this current task of preparing Uniform Rules.

On the subject of "Assignment m Receivables
Financing" , the Commission considered the reports of the
twenty-seventh and twenty-eighth sessions of the Working
Group on International Contract Practices, whose mandate is
to prepare uniform law on assignment in receivables financing.
The Commission noted that the Working Group had made
substantial progress on a number of matters including the
validity of assignments of future receivables and of receivables
not identified individually (bulk assignments), as well as of
assignments concluded, despite an anti-assignment clause
contained in the contract under which the assigned receivables
arose and the debtor protection issues. At the same time, it
was noted that a number of issues were yet to be resolved,
including: those relating to the scope of the draft Convention,
public policy issues arising in the context of the protection of
the debtor, conflicts of priority among several claimants and
private international law issues. While expressing appreciation
for the work accomplished, the Commission requested the
Working Group to proceed expeditiously with its work so as to
complete it in the year 1999 and to submit the draft
Convention for adoption by the Commission at its thirty-third
session (2000).

While considering the item 'Monitoring of
Implementation of 1958 New York Convention on Recognition
and Enforcement of Foreign Arbitral Awards', the Commission
reviewed. the progress made in monitoring the legislative
implementation of the Convention and called upon States
Parties to the Convention that had not yet replied to the
questionnaire of the Secretariat, to do so. It may be noted that
the Commission during the current session held a special
commemorative "New York Convention Day" on 10 June 1998,
to celebrate the Fortieth Anniversary of the 1958 New York
Convention. The Commission resolved to engage in a
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consideration of possible fut .
t Jt 32 . ure work In the fa 1 S nd Session (1999) d . area 0 arbitration

Secretariat to prepare a noantthtowards tb is end directed the
th· e at would serve consIderation of the C .. e as a basis, for
Secretariat was to take a omrrusslOn. In this task th
Y k ccount of the delib ti ,eor Convention Day'. era IOns at the 'New

Privately-Financed Infrast t
Draft Legislative Guide rue ure Projects; Preparation of a

Privately-Financed Infrastruct Prot
Draft Legislative Guide ure rOJects;Preparation of a

In the case of privately financed .
the government engages a· mfrastructure projects

d pnvate entity to de 1 'an operate an infrastructural f. ilit . eve op, maintain
to charge a price, whether to th:CII y ~nexchange for the right
for the Use of the facility 0 th pU.bhc or to the government
S h r e services 0 ds i ,. uc projects are considered to be . . r goo s It generated.
m two ways: (i) Th SIgnIficantly advantageous

b' ey would enable St tsu stantiaj savings in pub!' a es to achiever
resources that' othe . ICexpenditure and to reallocate the
. f rwise would ha b .m rastructure in order t ve een mvested inS· 0 meet more pr· .
m~e these projects are built and ess~ng SOCIalneeds; (ii)

penod, operated by the. ' dunng the concession
fr' project company th Stom pnvate sector expe tise J . ' e ate benefitsr l' rtrse In operating d .e evant mfrastructural facility. an managIng the

. As any sUccessful im I .
mfrastructural projects 1:' ementatIOn of privately-financed
that fostered the firdeqUlresa favourable legal framework

con 1 ence of pot ti al .protecting public interest It . . en ~ mvestors, while
Commission mandated ·th IS against .thIS backdrop that the
su .t bl· e Secretanat t . .

1 a e for being dealt ith i .. 0 review Issues
WI in a legIslatIve guide.

B. Background of earlier work:

FOllowingthe review f
States and a report b ~ recommendations made by many

y e Secretary-General ct. .on ammg
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information on work being undertaken by other organisations,
the Commission at its 29th Session (1996), decided to prepare a
'Legislative Guide' on build-operate-transfer )BOT) and related
topics of projects. Accordingly, the Secretariat was requested to
review issues for being dealt with in a legislative guide and to
prepare draft materials to enable the Commission to make an
informed decision on the proposed structure of the draft
legislative guide and its contents.

At its 30th Session (1997), the Commission had before it
a task of contents setting out the topics proposed to be covered
by the legislative guide, which were followed by annotations
concerning the issues suggested to be discussed therein.
Further, the Commission had before it initial drafts of three
chapters. The Commission exchanged views on the nature of
the issues to be discussed in the draft legislative guide and
possible methods of addressing them and considered a number
of specific suggestions. 11 The Commission generally approved
the line of work proposed by the Secretariat and requested the
Secretariat to seek the assistance of outside experts, as
required, in the preparation of future chapters.

At that session,· pursuant to a recommendation by the
Secretariat, the Commission decided to henceforth use the
words "privately-financed infrastructure projects" to refer to its
work in this field, rather than the words "build-operate-
transfer" (BOT)which had thus far been used.

C. Consideration by the Commission at the Current
Session

At the 31st Session, the Commission had before it drafts of the
introductory chapter, entitled "Introduction and background
information on privately financed infrastructure projects" and

II For an account of the Commission's work at its 30th Session, see AALCC's Notes
and Comments on Selected Items before the fifty-second Session of the General
Assembly of the United Nations (Doc. No. AALCC/UNGAILJI/97/1) at pp.28-32.
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of ~hapter I, "General Legislative Considerations", Chapter II
on Sector Structure and Regulation" Chapter III on "S I tif th C .." ' e ec Iono e oncessionaire and Chapter IV on "Conclusion and
General Terms of the Proiect Agreement" 12 ThJ • ese were
prepared by the Secretariat with the assistance of out id

t d' si eexper.s.an in ~onsul~ation with other international
organ~satIOns. On this baSIS, the Commission considered the
following two aspects:

(i) Draft Chapters of the legislative guide;

(ii) Structure and contents of the draft legislative guide.

(i) Draft Chapters

Given the fact that the Commission's work is in itc c IS
10rmat1v~stagfe, following paragraphs are limited to providing
an overview 0 the broad trends as they emerge in the review f
the Secretariat's work by the Commission. 0

(a) Introduction and background information on privately
financed infrastructure projects

!h~ introductory Chapter as currently presented to the'
Commisaion, ~onsists of two sections on: (i)Purpose and Scope
of the GUide; and (ii) Background Information on
Infrastructure Pr~jects. While elaborating on the purpose and
~co.pe .of ~he guide, the Secretariat draft seeks to exclude
prrvatisation transactions" that did not relate to infrastructure

dev~l?pment and operation. Such exclusion is in line with the
decision of the Commission at its 30th Session, that the guide
should not deal with transactions for the 'privatisation' of State
pr~per~! b~ means of sale of the privatisation gives rise to
legIsI~t~ve ISSU~Sthat were different from legislative issues
pertaining to privately financed infrastructure projects.

. The section on background information of infrastructure
projects discuss~s basic issues of privately financed
mfrastructure proJects, such as private sector participation in

12 A/CN.9/444/Add.I-S.
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1

public infrastructure and the con~ept of project. ~nar:ce.
Besides enumerating the forms of prIvate sector partiClpatIOn,
it further identified the main parties involved in those projects
and their respective interests, and briefly discussed the
evolution and phases of execution of a privately-financed
infrastructure project.

(b) General Legislative Considerations (Chapter I)

At the 30th Session of the Commission it had been
suggested that the Chapter dealing wi~ general legisl~tive
considerations should elaborate on the different legal regimes
governing the infrastructure in questions, ~s well. on ~he
services provided by the project company - Issues m which
there were significant differences among legal systems. It had
been further suggested that attention should be given to
constitutional issues relating to privately financed
infrastructure projects.

Accordingly, the Secretariat draft of Chapter I
(AI CN.91444 I Add.2) discussed the following three aspects:

(i)

(ii)

The opening section discusses two issues concerning
the general legal framework for privately financed
infrastructure projects, viz. the legislative authorisation
for the host Government to undertake such projects;
and the legal regime to which such projects were
subject.

The second section considered the possible impact of
other areas of legislation on the successful
implementation of those projects. Such collateral areas
of legislation include: laws relating to investment
protection, property, expropriation, intellectual property,
security, company law, contracts, insolvency, tax law,
environmental protection and settlement of disputes.

The concluding section discusses the possible relevance
of international agreements entered into by the host

(iii)
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country for domestic legislation governing privately
financed infrastructure projects.

(c) Sector Structure and Regulation (Chapter II)

The Commission at its 30th Session had noted that
issues pertaining to privately financed infrastructure projects
also involved issues of market structure and market regulation
and that consideration of those issues was important for the
treatment of a number of individual topics proposed to be
covered by the legislative guide. Accordingly, the draft chapter
as presented by the Secretariat to the current session contains
references to the followingaspects:

(i) Market structure and competition;

(ii) Restructuring infrastructure sectors;

(iii) Controlling residual monopolies;

(iv) Conditions for award of licences and concessions.,
(v) Price and profit regulation, subsidies, performance

standards; and

(vi) Regulatory bodies
Autonomy.

Powers, Composition and

The Commission engaged in a general exchange of views
regarding the scope and purpose of the chapter. While it was
broadly agreed that the draft chapter contained useful
background information that might assist national legislators
to consider the various options available, a view was expressed
that the discussion of policy issues were excessively detailed
and might convey the impression that the guide advocated
certain specific policies. It was pointed out that the issues of
sector structure were essentially matters of national economic
policy which should not figure prominently in the guide.
Secondly, it was pointed out that in various legal systems a
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distinction was made between regulated sectors, such as
electricity and telecommunications, in which the operators
were authorised to provide services under a licence issued by
the competent authorities, and other sectors in which the
operators were awarded concessions through co~tract~al
arrangements entered into with the competent public entity.
The Commission was urged to revise the draft chapter with a
view to ensuring that it adequately reflected those distinctions.

The Commission requested the Secretariat to rearrange
the substance of the draft chapter on the following lines,
taking into account the views expressed during the discussion.
Thus, the sections on 'Competition and sector structure'; and
'legislative measures to implement sector reform' 'regulation of
infrastructure services' could be incorporated in a future
chapter dealing with the operational phase.

On issues of abolition of legal barriers and the
restructuring of infrastructure sectors, it was felt that ~he
legitimate interests of developing countries and the varyl.ng
levels of economic and technological development of countnes
should be taken note of in the preparation of the legislative
guide.

(d) Selection of the Concessionaire (Chapter III)

One significant practical obstacle to the exec",:tion of
privately financed infrastructure projects was the conslderab~e
length of time invested in negotiations =r= the public
authorities of the host country and potential mvestors. By
devising appropriate procedures for the award of pri~at.ely
financed infrastructure projects that were aimed at achieving
efficiency and economy, while ensuring transparen~y ~d
fairness in the selection procedures, the proposed legislative
guide could become a helpful tool for the public authorities of
host countries.

Thus, the draft chapter submitted to the Commission at
the current session (A/CN.9/444/AddA) includes: general

423



objectives of selection procedures, appropriate selection
method, preparations for selection proceedings, pre-
qualification of project consortia, procedures for requesting
proposals, direct negotiations, review procedures; and of
selection proceedings.

With regard to the preference expressed in the Chapter
for the use of competitive methods to select the concessionaire
interventions were made by participating delegations to the
effect that the guide should more clearly recognise, that in
accordance with the legal tradition of the country concerned,
other methods might also be used.

The distinct and special features of selection procedures
for privately financed infrastructure projects was highlighted
by the delegates, who called for a clear distinction between
selection procedures for privately financed infrastructure
projects and other procurement contracts. In this context, it
was pointed out that in the legal tradition of some countries,
privately financed infrastructure projects invited the delegation
by the appropriate public entity of the right and authority to
provide a public service. As such, from the regime that applied
generally to the award of public interests for the purchase of
goods, construction or services. Secondly, another prominent
difference was with the method of payment of the
infrastructure operator, as distinct from the payment of a
supplier or a works contractor. Thus, generally the payment for
performance of a public contract was made in the form of a
price paid by the governmental agency to the supplier or
contractor. However, in the case of privately financed
infrastructure projects the remuneration was spread out over a
number of years and derived from the operation of the
infrastructure, generally in the form of fees charged to the
user.

In the light of these considerations, it was suggested that the
chapter should elaborate further on the fact that competitive
procedures typically used for the procurement of goods,
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construction or services were not entirely suitable for privately
financed infrastructure projects. The Commission noted that
though the selection procedures described in the Chapter
differed from the procurement methods provided in the
UNCITRALModel Law on Procurement of Goods, Construction
and Services, the need to avoid using certain technologies
which in some legal systems was normally used in connection
with procurement methods of goods, construction and
services, required due attention.

(e) Conclusion and general terms of the project
agreement (Chapter IV)

The Commission noted that the draft chapter IV
(A/CN.9j444jAdd.5) as presented by t~e Se~retariat, in .its
opening section dealt with general consideratlOns con~ernmg
the project agreement, discussing in particular, the different
approaches taken by national legislation conceT?ing. the
project agreement. The remaining sections de~t Wl~ .nghts
and obligations of the project company that, m addition to
being dealt with in the project agreement, might usefully be
addressed in the legislation, as they might affect the interests
of third parties.

The Commission was of the view that the guide should
stress the need for clarity as to the persons or governmental
agencies that had the authority to enter into commitme~t~ on
behalf of the Government at different stages of negohatlOns
and to sign the project agreement. Due regard was to be given
to the fact that different levels of government (federal,
provincial or municipal) might be involved in a given privately
financed infrastructure project.

As regards 'assignment of the concession' it was
considered desirable for legislation to allow the parties to agree
on "step-in" rights, i.e. the rights to have the concession
transferred to the lenders or to another entity appointed by
them if the Project Company was in default of its obligations.
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In that context, it was stated that where the Gobe ziven the ri ' vernment wasto e given the right to withhold approval of th ... e assIgnment of
a concession, that right should be subiect to th .J e reservation
that consent must not be unreasonably withheld.

Statements were made to the effect that in tiI d .. ' prac ce,
en ers expected to obtam the Widest possible security ov th
assets of.the project company, including the intangible ~:sese
In many mstances the assets managed by the Proiect Co .. d. h J mpany
rem~me m t e ownership of the State, and therefore it is not
poss~ble to use those asses as security. To the extent it was
pos~Ible to create. a security interest in the shares of the
project company, It was felt desirable to clarify whether .

f "t ." b ' Incas.e ~ a s ep-m y creditors in event of default, the
obligations of ~he host Government and of the previous project
sponsors was m any way affected.

. It was considered that legislation should not establish a
maximum n~mber of years for which concessions might be
granted, .as m practice it was an obstacle to agreeing to
commercially reasonable solutions. The right of the
Govern~ent. to purchase the concession from the
conCeSSlO?a1re,was cited as another reason for flexibility in
the duration of the concession.

(ii) Structure of the draft legislative guide and issues to
be covered

The Commission noted and generally approved the
proposed s~ructure of the draft legislative guide and the
~electlOnof Issues suggested to be discussed therein as set out-
m docun:ent ~/CN.9/444. The Commission engaged in a
:neral dIS~uss~~n concerning ..the p~esentation of the guide
. d the desirability of formulatmg legislative recommendations
m th.e form ~f s~ple pro~isions for the purpose of illustrating
iO~SIbl~ legislative solutions for the issues dealt in the
egislative guide, as had been suggested at its 30th session. A

VIewwas expressed that legislative recommendations should
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be supplemented with sample model legislative provisions,
possibly with alternative solutions. After considering the
different views expressed, the Commission requested the
Secretariat to draft the legislative recommendations in the form
of concise legislative principles and, where deemed feasible
and appropriate, formulate sample provisions for illustrative
purposes for consideration by the Commission.

The Commission exchanged views on the nature of the
issues to be discussed in the draft legislative guide and
possible methods of addressing them. It was noted that, in
dealing with individual topics, the draft legislative guide should
distinguish among the following categories of issues: general
legal issues under the laws of the host country; issues relating
to legislation specific to privately financed infrastructure
projects issues that might be dealt with at the regulatory level;
and issues of a contractual nature.

The Commission was informed that the initial drafts of
chapter V to XI was currently being prepared by the
Secretariat for consideration by the Commission at its thirty-
second session in 1999.

Electronic Commerce: Draft Uniform Rules on Electronic
Signatures

A. Background
The Commission at its 30th Session (1997) had

entrusted the Working Group on Electronic Commerce with
the preparation of uniform rules on the legal issues of digital
signatures and certification authorities. Though it was agreed
that it was too early to take any decision on the exact scope
and form of such uniform rules, it was felt that the Working
Group might focus its attention on the issues of ~igital
signatures, in view of the important role played by pubhc-~ey
cryptography in the emerging electronic-commerce practice.
The proposed uniform rules, it was agreed, should not
discourage the use of other authentication techniques. In

427



dealing with public-key cryptography, the uniform rules wa
accommodate various levels of security and to . s to
various legal effects and levels of li bilit reco.gnlse the. a I I Y corresponding t th
v~ous types of services provided in the context of ? e
s::ratures. With respect to certification authorities Wh1'gt:
v ue .of. mcu:ket-driven standards was recognis~d bee
Commls.slOn, It w~s widely felt that the Workin Grou y .the
appropnately envisage the establishment of ~. p might
standards to be met by certification autho~t:~mmun: set of
where cross-border certification was sought. ' particularly

B. Consideration by the Commission at its
session: current

At the current session, the Commission had before it
repo~ of the Working Group on the work of its thirtv-
session (A/CN 9/446) . ~"J second. . '. . Whjle taking cognisance of the manifest
difficulties expenenced by the Workin G . .group m reaching a
~~m.monunderstanding of the new legal issues associated with

e m~re~sed use of d~gitaland other electronic signatures the
Commission noted Wl~ satisfaction that the Working G~ou
?ad b~come recogmsed as a particularly im ort~
mter~atlOnal forum for the exchange of views regarlng the
legal .lssues of elect:onic commerce and for the preparation of
solutions to those issues. Following are the two issues that
eng~ged the deliberations of the Commission at the current
session:

(i) Proposal to formulate an international convention based
on the provisions of the Model Law on Electronic
Commerce and of the draft Uniform Rules',

(ii) Issue of Incorporation by Reference.

(i) Formulation of an International Convention

The Commission noted that, at the close of the thirty-
second session of the Working Group, a proposalt> had been

13 AICN/WG.lV/WP.77.
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made that the Workig Group might wisht to give preliminary
consideration to undertaking the preparation of an
international convention based on provisions of the Model Law
and of the draft Unifrom Rules. The Commission witnessed
divergent views beign expressed in this regard. One view
expressed was that a Convention based on the provisions of
the Model Law was necessary, since the UNCITRALModel Law
on Electronic Commerce might not suffice to establish a
universal legal framework for electronic commerce. The
oppostie view was that, owing to the rapidly changing technical
background of electronic commerce, the matter did not lend
itself to the rigid approach suggested by an itnernational
convention.

The prevailing view at the Commission, however was
that, it would be premature to undertake the preparations of
the suggested convention. Concern was expressed that the
preparation of an international convention might adversely
affect the widespread implementation of the Model Law on
Electronic Commerce, which only two years after its adoption
was already beign followed in a significant number of
countries. The di'scussions at the Commission broadly
favoured the position adopted by the Working Group. It was
felt that the Working Group should not be distracted from its
current task of preparing draft Uniform Rules on Electronic
Signatures. Upon concluding that task, the Working Group in
the context of its general advisory function with respect to
issues of electronic commerce, could make proposals to the
Commission for future work in that area.

(ii) Incorporation by Reference:

At various stages in the preparation of the Model Law, it
had been suggested that the text should contain a provision
aimed at ensuring that certain terms and conditions that
might be incorporated in a data message by means of a mere
reference would be recognised as having the same degree of
legal effectiveness as if they had been fully related in the list of

429



Group that the text being prepared should tak th f
C ti I . e e orm of a

onven on. n VI~W of the divergences in existing Ie al
systems, a convention would provide the appropriat d g

'fi ti . . e egree ofuni rea IOn, IntrodUCIng the certainty d di ..
d. an pre lctablhty

nee ed for credit to be made available on the b .
receivables. aSIS of

. .As to the scope of application, it was felt that it shOUld
be limited to contractual receivables assigned for th
f bt " fi . e purpose? O. aIll!~g InancIng. Such an approach, it was felt, would be

In l~ne WIth the ?verall purpose of the project to facilitate
receivables fin~cIng. and thus to increase the availability of
lower-cost credit. Besides, this approach has the merit of being
acce~ted b:y m~y States, which were prepared to introduce
specific legislation to address the needs of modern financin
transactions, but not to make an overhaul of their assignmen~
~aw. Other aspects of the topic discussed by the Commi .
~nclude~: public policy concerns, prior conflicts and p~~:~
mternatIOnallaw provisions.

.w~ile generally acknowledging the progress of work the
~~mmlssI~n no~ed that a number of issues remained t~ be

olved~ mcludmg those relating to the scope of the draft
Conve~tIOn, public policy issues arising in the context of the
Plr~tection of the debtor, conflicts of priority among several
c aImants and privat . ternan .a '. e In ernanonal law Issues. Expressing
ppreclatIOn for the work accomplished the W ki Gwas r d ' or ng roup

eque.st~ to proceed expeditiously with its work so as to
complete It m 1999 and t bmid . 0 su rmt the draft Convention for
a option by the Commission at its thirty-third session (2000).

V. Secretariat Comments

lib .Wit~ the changes ushered by the ongoing process of
eralisation, the economies hitherto marginalised find

themselves drawn into the mainstream of international trade.
Th~ establishment o~ the World Trade Organisation has
obhgated these countries to legislate or review their domestic
laws on a whole range of spheres including intellectual
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property rights, services sector and investments. On the other
hand, the increasing resort to new technologies for data
transmission necessitates the formulation of new legal
concepts to facilitate commercial transactions. In such a
scenario, efforts at development of international trade law
while striving to keep pace with the changes required by the
evolving technologies, need to strike a balance between
adopting the optimum threshold limits so as not to place
unduly heavy burdens on developing countries. It is in this
context, that the role of UNCITRALas a focal point for facing
the challenges outlined above assumes significance. As with
the case of electronic commerce, the Commission in future
would be treading on uncharted territories of law-making. In
such de novo exercises, the Commission besides adopting a
cautious and minimalist approach could do well to consult
experts from a wide range of legal systems to ensure uniformity
and universality in the working of its legal texts.

More specifically, in dealing with such new topics the
Commission should' guard against the temptation of
formulating international conventions. A point in case is the
restraint exhibited by the Commission in its work on electronic
commerce. The compilation of a legislative guide or model law
could serve as a starting point to acquainting States with the
legal conceptions involved in the working of any
commercial/legal mechanism. The restraint advocated against
premature adoption of international conventions is two folds.
Firstly, even if a rudimentary legal framework is available in
the domestic sphere, the divergent practices among countries
may not lend itself to the criteria of uniformity required for an
international convention. Secondly, a hasty move to formulate
a convention could end in opening up settled issues or upset
the fragile consensus evolvedby State practice.

The Secretariat welcomes the progress of work achieved
by the Commission on the subjects of privately financed
infrastructure projects, electronic commerce and assignments
in- receivables financing. Given the nascent stage of work in
these areas, the Secretariat would comment on specific aspects
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Globalisation and development

of the Commission's work, at a future stage when the Workhas
progressed substantially.

II United Nations Conference on Trade and Development(UNCTAD)

The United Nations Conference on Trade and
Development (UNCTAD)was established in 1964 to promote
international cO-operation in trade and development and the
economic development of developing countries. It is composed
of 187 member States. Its institutional set-up comprises the
Conference, the Trade and Development Board (TDB) and a
number of subsidiary bodies serviced by a permanent
Secretariat.

Held every four years, the Conference is the
organisation's highest policy-making body. It formulates policy
guidelines and decides on the programme of work. Nine
Conferences have been held so far: Geneva (1964), New Delhi
(1968), Santiago (1972), Nairobi (1976), Manila (1979),
Belgrade (1983), Geneva (1987), Cartagena de Indias, Colombia
(1992) and Midrand (1996).

It might be recalled that the Ninth session of the United
Nations Conference on Trade and Development (UNCTADIX)
was held at Midrand (South Africa) in 1996. The Conference
reiterated the comparative advantages of UNCTADas a focal
point for tackling trade-related development issues, viz., trade,
finance, technology, investment and sustainable development.
Towards this end, it was agreed that UNCTADshould continue
to facilitate the integration of developing countries and
countries in transition with the international trading system.
Its work should be action-oriented and provide guidance on
national policies, with special focus on LDCs. Outlining the
priorities for UNCTAD,until the next session, the Conference
decided to pay more attention in its analytical and deliberative
work on the following areas:
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d services, and commodityInternational trade in goods an
issues

Investment, enterprise development and technology

for development and tradeinfrastructure 11Services
efficiency.

I"' theess of restructuring and stream mm? .
In the proc bli hed the following subsidiary

organisation, UNCTAD-Ix:~a ~~velopment Board: (I) the
bodies of the Trade . Goods and Services, and
Commission on Trade l~. on Investment Technologyditi . (..) the CommISSIOn , . .
Commo ities; 11. . d (iii) the CommISSIOnon
and Related Financial Is~~es: an d Development. These
Enterprise, Business ~aclhta~l~napC;roach in their respective
Commissions adopt an mtegra e year unless otherwise

t e and meet once a, ..areas of compe enc h . f UNCTADfollowmg ItS
decided by the Board. The .emp asis fOanalysing the impact of
Midrand Session is mostly m terms development and working

R d Agreements on .
the Uruguay oun . ities of developing countnesdalities for enhancmg capaci I .
~;\~:ticipation in the multilateral tradmg system.

. w of the Work of the CommissionsAn overvie

id an overview of the activities ofThis part seeks to provi e
the three Commissions.

II.

Trade in Goods and Services, andA. Commission on
Commodities:

. of theIt may be recalled that the second ~e~IO:ndorsed
.. h ld in November 1997, a .

Commlss~o:ation: to t~e effect that three expert level meetmgs
recomme d i 1998'on the following topics be convene m .
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(i) Examination of the eff ti. rec Iveness andcommOdIty dependent . Usefulness for. coun tr'ies ofcommodity markets: risk m new tools in
finance; anagement and collateralised

(ii) Strengthening the capacity f;
sector in developing cou t . or ~xpanding the tourism
t' n ries WIth p ti 1our operators travel .' ar ICUar focus on

, agenCIes and other supplirers: and
Strengthening . .capaCItIes in dev 1 .
develop their environmental . e opmg COuntries to

servIces sector.
Accordingly the Ex rt

Effectiveness and U){:, 'I tpe Meeting to Examine the
C· seju ness for C diountries of New 'T' I' ommo lty-dependent

1 00 s zn Com di
Management and Collateralised F" mo lty Markets: Risk
from 4-6 May 1998 The tnance, 16 was held at Geneva
Ii ,. experts agr d thInk between expOsure to . . ee at there was a clear
investment and growth, :~e risk o~ the on~ hand, and lower
other while liberalisation ;no~e InCome Inequality on the
considered to be a po .ti 0 t. e commodity sector was
government had led t SI rve experIence, the withdrawal of the

d 0 some gaps in th .pro ucers. In this respect th E e services provided to
usefUlness of commodi~ e ri xpert. Meeting recognised the
warehouse receipt finan ~ p ce rrsk management and
rnednn-, and longer-term ~~~~~ Possibilities for structuring
Importance of controls 0 . around commodity collateral'
instruments etc Wh'l nhmlsuse of price risk managemen~
co h . 1 e t e Experts M ti

~pr~ ensive approach to enh ee Ing agreed on a
prrce rIsk management and cell ance. the use of commodity
the ~eed for CO-ordination ~terallsed finance, it stressed
organlsations but also with th no. only among international

e PrIvate sector.

An Expert Meeting on Sir, .
Expanding the Tourism S .engthemng the Capacity for
P rti I ector zn Devel .a lCUar Focus on Tour 0 opzng Counties} with

'Perators} Travel Agencies and other:=~-----

(iii]
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Suppliers was convened from 8 to 10 June 1998 at Geneva.
The experts, inter alia reached the following conclusions and
recommendations. 17

Addressed to the international community

An International agreed definition of the tourism sector
shall be universally applied. This would facilitate the
acceptance of a uniform system of tourism accounting
measures, thus providing a clear measurement of the role
of the tourism sector in economic development and trade.

International organisations and donor countries should
increase their efforts in training and capacity building in
the field of tourism in developing countries, including the
effective use of computer reservation systems, global
distribution systems and the Internet to maximise their
earnings from tourism and to meet international standards.

Problems of air access of developing countries, particularly
the least develope~ countries (LDCs)should be addressed.

The Experts further recommended that UNCTAD, with
the assistance of appropriate international organisations
should conduct a study on the feasibility of alternative
modalities for including air transport services in plurilateral or
multilateral negotiations on services (including a possible
revision of the GATS Annex on Air Transport Services). Given
the importance of air transport services for tourism, and taking
into account the provisions of Article V of the GATS Annex on
Air Transport Services, the Expert Group recommended the
Commission should consider convening an expert meeting on
air transport services.

The third session of the Commission was held at Geneva
in September 1998. Besides taking note of the
recommendations by the two above said expert meetings, the

11 TO/B/COM. 1117and TO/B/COM.I/EM.6/3.
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Commission, inter alia adopted certain conclusions and
recommendations on the following items:

(i) Ways and means of Enhancing the Utilisation of Trade
Preferences by Developing Countries, in particular
LDCs, as well as Further Ways of Expanding
Preferences.

(ii) Scope of Expanding Exports of Developing Countries in
Specific Services Sectors through All GATS Modes of
Supply, Taking Into Account Their Interrelationship, The
Role of Information Technology and of New Business
Practices.ie

B. Commission on Investment, Technology and Related
Financial Issues:

The Second session of the Commission which met III

September-October 1997 recommended the convening of
expert group meeting in 1998 on the following aspects:

(i) Examination and review
multilateral investment
development dimensions;

of existing regional and
agreements and their

(ii) Environmental accounting;

(iii) Competition law and policy;

(iv) The Growth of domestic capital markets, particularly in
developing countries, and its relationship with foreign
portfolio investment.

The Intergovernmental Working Group of Experts on
International Standards of Accounting and Reportinqtv met at its
fifteenth session from 11 to 13 February 1998. The Group, in

18 TD/8/COM.I/L.9.
I~ TD/8/COM.211 0 and TD/8/COM.2/1SARl3

438

its report on the meeting, states that accounting and reporting
for the environment has become increasingly relevant to
enterprises because, how an enterprise's environmental
performance affects its financial health is of increasing concern
to investors, creditors, governments and the general public.
Some users of financial statements want to know the extent of
a company's environmental exposure and how the company is
managing its environmental costs and liabilities. In order to
improve the quality of accounting and reporting for
environmental costs and liabilities. Policy makers and national
standard setters need to give more guidance on how the
traditional financial accounting framework could be used to
produce useful information on environmental transactions and
performance. A technical position paper endorsed by the
Intergovernmental Working Group of Experts on International
Standards of Accounting and Reporting (ISAR) has been
forwarded for the consideration of Governments, enterprises
and other interested parties, in order to contribute to both the
quality of environmental accounting and reporting and its
harmonisation.

The Experts on Existing Regional and Multilateral
Investment Agreements and their Development Dimensionsw met
at Geneva from 1 to 3 April 1998. The Expert Meeting reviewed
regional and multilateral investment agreements and
discussed the advantages and disadvantages for development
of broad and narrow defmitions of "investment". While agreeing
that these provisions raise questions that are both difficult and
complex, the Expert Meeting recognised the importance of
developing a "knowledge base" concerning countries'
experience with different types of definitions and recommended
that the UNCTAD Secretariat should prepare an analysis of
such provisions in international investment agreements. It was
felt that further work could be undertaken to elucidate
development dimensions that need to be taken into

10 TD/8/COM.2111 and TD/8/COM.2/EM.3/3.
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consideration when formulating international investment
agreements.

The Intergovernmental Group of Experts on Competition
Law and Policuu met from 29 to 31 July 1998 at Geneva.
Keeping in view that the Fourth Review Conference is
scheduled to be held in the year 2000, the Group invited the
Secretary General of UNCTAD to prepare a preliminary
assessment of the operation of the Set of Multilaterally Agreed
Equitable Principles and Rules for the Control of Restrictive
Business Practices since the Third Review Conference. It also
recommended that the next meeting of the Intergovernmental
Group of Experts in 1999 should focus on the following topics:

(a) The relationship between the competition authority and
relevant regulatory agencies, especially in respect of the
privatisation and demonopolisation processes;

(b) International merger controls, in particular where they
have effects in developing countries; and

(c) The creation of a culture of competition.

Besides this, the meeting would also consider a
preliminary report, to be prepared by the UNCTADSecretariat,
on how competition policy addresses the exercise of
intellectual property rights.

The reports of these experts group meetings were
forwarded to the third session of the Commission held in
September 1998.

21 TO/B/COM.2ICLP/L.2.
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C. Commission on Enterprise, Business Facilitation and
Development:

Pursuant to the recommendations of the second session
of the Commission (December 1997) the following expert level
meetings were held:

An Expert Group Meeting on the Impact of Government
Policy and Government/Private Action in Stimulating Inter-Firm
Partnerships Regarding Technology, Production and Marketing,
with particular emphasis on North-South and South-South
Linkages in Promoting Technology Transfers and Trade for SME
Deuelopmentr? was convened in April 1998. Inter-firm
agreements cover a variety of arrangements between small,
medium and large enterprises, including licensing and sub-
contracting relationships, technology, marketing and other
forms of strategic partnering. While inter-firm co-operation is
relatively widespread in developed economies, developing
countries and economies in transition face certain obstacles in
participating in such arrangements. The experts discussed the
main conditions for successful partnering. These include the
identification of the right partner, the need for a common
vision, trust and strong motivation, clarity of organisational
structures and a thorough preparation based on adequate
information.

The discussion resulted in specific recommendations in
terms of policy options and guidelines for different actions
involved in the process for governments and national
organisations in terms of setting '_hegeneral policy framework
and infrastructure, and in terms of providing direct services to
SMEs at the local level; for the international community in
terms of building bilateral or multilateral technical co-
operation programmes fostering inter-firm co-operation.

22 TO/B/COM.3/12 and TO/B/COM.3/EM.4/3.
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T~e Expert Meeting on Capacity Building in the area of
Electronic Commerce: Human Resource Deoelopmentss held from
29 June to 1 July 1998, stressed that the UNCTAD has a
comparative advantage in its ability to combine an analytical
and an operational approach to the issues related to electronic
com~erce. The experts emphasised that enhanced knowledge,
expenence and awareness on electronic commerce will
contribute to increasing the level of interest and the quality of
participation of developing countries in international
discussions relevant to electronic commerce and the
establishment of a framework for global electronic commerce.
While recommending UNCTAD to pursue its technical co-
operation activities in the area of human resource development
for electronic commerce, the Expert Meeting called upon
UNCTADto:

"Organise regional seminars to raise the level of
awareness of Member States about the current state of specific
debates (proposals for a global framework for electronic
commerce), international negotiations and discussions being
held in various institutions".

The experts welcomed the holding of Partners for
Development Meeting in Lyon, France (9 to 12 January 1998)
as an opportunity to building partnerships with civil society to
offer proper training tools in the area of electronic commerce.

An Expert Meeting on Clustering and Networking for SME
Development= was held in September 1998. The experts noted
that 'clustering' is a phenomenon in industrial development
and thus over time the number of firms in a given branch and
location may restructure and grow. An emerging cluster
attracts additional firms since inputs, machinery and qualified
workers are easily available. Within a cluster of co-operative
firms SMEs have more opportunity to become internationally

23 TD/8/COM.3113 and TD/8/COM.3/EM.6/3.
24 TDIBICOM.3114 and TD/8/COM.3/EM.5/3.
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1.1

competitive and to penetrate the global market. The experts
noted that such clusters are rarely found in developing
countries and economics in transition.

Considering the deep economic crisrs facing most
African countries and taking into account the key importance
of SMEs in Africa, the Expert Meeting recommended that
special attention and assistance be accorded by local, national
and international actors to the promotion and development of
SMEs for ensuring the sustainable development of the
Continent.

The reports adopted by the expert meetings stated
above, were forwarded to the third session of the Commission
held in November 1998. As regards the item on 'Electronic
Commerce', the Commission endorsed the recommendation of
the expert meeting and requested UNCTADto organise regional
electronic commerce workshops.w Such workshops, in the
Commission's view, should aim at stimulating exchanges of
experiences among enterprises having a practical knowledge of
electronic commerce ..

III. Partners for Development - An UNCTADInitiative

On the initiative of UNCTAD,a Conference on Partners
for Development's was convened at Lyons, France from 9 to 12
November 1998. The Conference which brought together the
business community, governments, consumer associations,
academia, intergovernmental and non-governmental
organisations was aimed at achieving closer involvement of
civil society and business in the work of the United Nations.

The programme was scheduled on two tracks: (1)Global
Electronic Trade - UN Partnership; (ii) Profit and Development.
The subjects covered under these two tracks included: global
infrastructure, role of local communities in global competition,
Internet for global trade, predictable legal environment for

25 TD/8/COm.3/L.II.
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electroni~ commerce, investment, micro-finance, bio-trade,
commodity risk management, etc The Conference was marked
by presentations, panel discussions and conclusion of
partnership agreements in the above described areas.

This initiative by UNCTADis a pragmatic approach to
multilateral support for development and constitutes a
concrete step towards fulfilling the mandate on 'A Partnership
for Growth and Development' as adopted at Midrand (UNCTAD-
IX)in 1996. Moreover, the analytical work within the UNCTAD
on aspects relating to investments, competition, electronic
commerce, etc. could serve as valuable feedbacks in shaping
the future course of work within the framework of the World
Trade Organisation.

IV. Diplomatic Conference on Arrest of Sea-Going Ships

The Joint UNCTAD/IMO Intergovernmental Group of
Experts on Maritime Liens and Mortgages and Related
Subjects, had completed the preparation of the draft articles
for a convention on arrest of ships at its ninth session in
December 1996. The Board's recommendation to proposal to
the UN General Assembly for convening a diplomatic
conference to consider and adopt a convention on arrest of
ships on the basis of the work done by the Joint Group, was
endorsed by both UNCTADand IMO.

The General Assembly, by its resolution 52/182 in 1997
endorsed this proposal, but did not specify the arrangements
for the diplomatic conference. Consequently, the sixteenth
executive session of UNCTAD'sTrade and Development Bored
(~ebruary 1998).26approved the following arrangements for the
DIplomatic Conference:

(i) The Conference would be held in Geneva for a period of
two weeks from 1 to 12 March 1999

26 TO/B/EX (16)15.
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(ii) The Conference would establish one main Committee to
consider the entire substantive work of the Conference.

v. Secretariat Comments

While the work of the UNCTADspans a wide spectrum
of trade aspects that concerns developing countries, the
AALCCcould benefit in framework. A preliminary check-list of
such issues could include: the development dimensions of
investment regimes; legal and structural reforms in domestic
arena to meet the emerging trends in services sector and
intellectual property rights; increasing the understanding on
global electronic commerce, etc.

Against this backdrop, it IS suggested that the
Committee may wish to consider the convening of a
seminar /workshop on global electronic commerce. The past
few years have witnessed a revolution in electronic interchange
(FDI), electronic mail and the Internet are radically affecting
the way trade transactions are being conducted. Traders from
developing countries are under pressure to adopt the new
trading patterns. A recent study prepared by the UNCTAD
Secretariats? cautions that unless appropriate legislative
measures to accommodate electronic commerce are taken, the
developing countries run the risk of being excluded from
participation in international trade in the future.

The Committee may wish to take note of the proposal
within UNCTADfor organising regional seminars to raise the
level of awareness of States about the current work on global
electronic commerce (paragraphs 20 and 24). The AALCCin co-
operation with UNCTAD and such other interested
organisations, could seek to organise a seminar/workshop on
this subject. This exercise besides promoting the
understanding of the importance of global electronic
commerce, may also help acquaint the AALCCMember States

27 See, Electronic Commerce: Legal Considerations, Study prepared by the
UNCT AD Secretariat, UNCT AO/SOTE/BFBI I
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on specific legal issues involved in drafting domestic legislation
on this subject.

VI. United Nations Industrial Development Organisation
(UNIDO)

Pursuant to resolution (2152-XXI) of the UN General
Assembly, the United Nations Industrial Development
Organisation (UNIDO)was established as its subsidiary body
in 1966. Subsequently in 1979, it became an autonomous
organisation and started functioning as a specialised agency
from August 1985. The primary objective of UNIDO is the
'promotion and acceleration of the industrial development in
the developing countries with a view to assisting in the
establishment of anew international economic order.

The work programme of UNIDOin the area of international
trade law appears to be focused on the preparation of
guidelines, manuals and checklists of contractual clauses so
as to assist parties from the developing countries in concluding
industrial contracts. These may be enumerated as below:

(1) Guidelines on the purchase, maintenance and operation of
basic insurance coverage for processing plants in
developing countries;

(2) UNIDOmodel form of agreement for the licensing of patents
and know-how in the petrochemical industry, including
annexes, an integrated commentary and alternative texts of
some clauses;

(3) Items which could be included in contractual arrangements
for the setting up of a turnkey plant for the production of
bulk drugs (pharmaceutical chemicals) or intermediaries
included in the UNIDOlist·,

(4) UNIDO model form of licensing and engineering services
agreement for the construction of a fertiliser plant;

(5) UNIDO Model form of turnkey lump-sum contract for the
construction of a fertiliser plant;
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(6) UNIDO Model form of semi-turnkey contract for the
construction of a fertiliser plant;

(7) UNIDO Model form of cost-reimbursable contract for the
construction of a fertiliser plant;

(8).Guidelines for Infrastructure through Build-Operate-
Transfer Projects: The BOT Guidelines prepared by UNIDO
cover the entire spectrum of financial and legal issues faced
by government authorities and pr~ject m~agers in ~he
development of BOT projects, while offenng developmg
countries the basic orientation needed to design effective
BOT strategies. The Guidelines inter alia contain chapters
on the following aspects: introduction to the BOT concepts;
the government's role in providing for su~~essful. ~OT
projects; transfer of technology and capability bU1ldI~g;
procurement issues and selection of sponsors; financial
structuring of BOT project; and standard forms of
agreements relating to construction, operation and
maintenance.

(9) The UNIDO Manual on Technology Transfer Negotiations:
This Manual, is primarily intended to serve the purpose of a
teaching tool for technology transfer negotiation courses .for
enhancing the negotiation skills of the developmg
countries.

IV. International Institute for the Unification of Private
Law (UNIDROIT)

The 77tb Session of the Governing Council of the
UNIDROITmet at the seat of the Institute from 16th to 20

th

February 1998. In recent years the Governing Council had
embarked upon an exercise of pruning the Work Programme .so
as to reduce it to manageable proportions commensurate WIth
the resources of the Institute.

The Work Programme as approved by the Governing
Council for the 1999-2001 triennial period is as follows:
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lr---------------------~~-r----------------------__
Preparation of Uniform Law Instruments

A. Priority Items

1. International interests in mobile equipment;

2. The Unidroit Principles of International C
Contracts. ommercial

B. Other items under consideration subject to
identification of external funding. '

1. Model Law on disclosure (Franchising);

2. Model Law on Leasing;

3. Transnational rules of civil procedure;

4. Uniform rules applicable to (road) transport.

C. Items placed on a reserve list pending further work.

1. Secured transaction in general;

2. Civil liability in connection with the carrying out of
dangerous activities',

the

3. Contracts for services.

. This part of the Report would, however provide an
overvIewof the developments relating to the following aspects:

1. Draft convention 0 . t ti al'n merna on mterests in mobile
equipment;

, I,

11. Unidroit Principles on International Commercial
Contracts;

iii. Franchising: Model Law on Disclosure; and

Model Law on Leasing.IV.
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(i) Draft Convention on International interests in
mobile equipment

"

The purpose of the Convention is to establish an
international legal regime for security and related interests in
equipment of a kind normally moving from one State to
another in the normal course of business - for example,
aircraft and railway rolling stock, satellites and other space
objects. This ambitious project resulted from a proposal by Mr.
T.B. Smith QC, the Canadian Member of the Governing
Council of UNIDROIT,in 1988. An exploratory working group
convened by UNIDROIT in 1992 concluded that the legal
uncertainty resulting from the application of the lex rei sitae
rule tended to deter banks and financial institutions from
extending secured financing facilities in respect of the
aforementioned high-value mobile equipment.

Against this backdrop, the Governing Council UNIDROIT
at its 71st Session (1992) authorised the President to convene a
study group for the preparation of uniform rules on certain
international aspects of security interests in mobile equipment.
The Study Group held four sessions in Rome (1993, 1996,
January 1997 and November 1997 respectively). Distinct
Working Groups representative of the aviation, rail and space
industries, furthermore provided vital input regarding the
likely impact of the Study Group's work in relation to aircraft
equipment (the Aviation Working Group), railway rolling stock
(the Rail Working Group) and space property (the Space
Working Group) respectively. At the conclusion of its fourth
session, the Study Group adopted the text of a preliminary
draft Unidroit Convention on International Interests in Mobile
Equipment.

As work on the Convention progressed it became clear
that it would be impossible to devise rules that would be
equally suitable for all types of equipment. At the Third
Session of the Study Group, the International Air Transport
Association (I.A.T.A.) and the Aviation Working Group
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suggested that the proposed Convention be split into a
framework Convention and separate Protocols. The framework
Convention was to contain the rules applicable to all the
different categories of equipment covered by its sphere of
application, and separate Protocols for each such category,
setting forth such additional equipment - specific rules as
deemed necessary. The Study Group accepted this proposal
and invited Mr. J. Wool, Co-ordinator of the Aviation Working
Group to organise a working group to prepare a preliminary
draft Protocol on mattes specific to aircraft equipment.
Accordingly, in November 1997, the Aircraft Protocol Group
adopted the preliminary draft Protocol on Mattes Specific to
Aircraft Equipment.

The aforementioned texts of the preliminary draft
Unidroit Convention and preliminary draft Protocol were
presented to the Unidroit Governing Council at its 77th Session
(1998), for advice on further course of action to be adopted.
The Council noted with appreciation the accomplishments of
the Study Group and the Aircraft Protocol Group, and decided
that the texts needed to be further refined by a Steering and
Revisions Committee, before they could be transmitted to
governmental experts.

Following are, in brief, the salient features of the draft
Unidroit Convention on International Interests in Mobile
Equipment"-

(i) The draft Convention embodies a number of innovative
techniques in treaty making . The most striking is the
concept of a 'framework convention' supplemented by a
series of equipment-specific protocols. The equipment-
specific protocol would contain provisions specific to

• For more details on the draft convention, see Roy Goode, "Transcending the
Boundaries of Earth and Space: the Preliminary Draft UNIDROIT Convention on
International Interests in Mobile Equipment", Uniform Law Review, 1998-1,
pp.52-74.
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that type of equipment, which would add to or vary the
generic provisions of the Convention.

(ii) The draft Convention has four primary objectives:

(a) to give international protection to se.curity.interests in
high-value, uniquely identifiable mobIle equipment;

(b) to provide the holders of such interests with ~. basic
range of default remedies that can be expeditiously
exercised;

(c) to provide a regime by which those i~teres~s can .be
perfected by registration, thereby enablmg third parties
to discover their existence; and

(d) to lay down rules for the recognition. and priority ~f
those interests, both within and outside the debtor s
bankru ptcy.

ti . d t rrnined(iii) The sphere of application of the conven IOn IS e e
by reference to.four key factors;-

(a) The Convention is focussed on consensual interests
within one of three categories: that granted by. the
charger under a security agreement; that :~sted in a
person who is the seller under a conditIon~ sale
agreement; and that vested in a person who IS the
owner under a leasing agreement.

(b) The Convention will be restricted to mobile equipment
of a uniquely identifiable kind and of high unit-value.

(c) The Convention will be confined to equipment in
existence at the time of the security agreement.

(d) There will need to be an appropriate connection to a
Contracting State.

. . for the
(I·V)C t al to the Convention are the prOVISIOns .~r . . m~

creation of autonomous international mterests 1~ it ~
equipment, an interest constituted by the Convention 1 se
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and not derived from or dependent on national law. This
interest, when created in accordance with the requisite
formalities prescribed by the Convention, will be
enforceable against the debtor, whether or to the interest
has been registered.

(v) Central to the operation of the Convention is the
"International Registry" in which it would be recorded
international interests and prospective international
interests and assignments. There would be established
and overseen, and each Registrar would be designated, by
an Intergovernmental Regulator and would be
administered by the Registrar and operated by a duly
appointed operator.

(vi) As regards the ordering of priorities of competing s~curity
interests, the draft Convention stipulates that a 'regIstered
interest' has priority over any other interest subsequently
registered and over an unregistered i~terest. In order to
avoid factual disputes, this prionty ISgI~eneven ~here the
'registered interest' was acquired or registered With actual
knowledge of an earlier unregistered interest.

Other issues dealt by the draft Convention inc~ude:
bankruptcy of the debtor; jurisdiction; assig~ments and nghts
of subrogation; non-consensual rights and mterests; an~ ~e
relationship of the draft Convention with other eXlstmg
Conventions.

In accordance with the decision of the 77th Sessio~ of
the Governing Council, the Steering and Revisions Committee
met in Rome in June 1998 to finalise the texts of th~ draft
Convention. The preliminary draft Unidroit ConventIOn on
International Interests in Mobile Equip~ent and the
preliminary aircraft Equipment will be considered .a~ a first
session of governmental experts, to be convened jointly by
UNIDROITand ICAOin Rome, in February 1999.
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(ii) Unidroit Principle of International Commercial
Contracts

The work on this project was completed in 1994 with
the adoption of the final text of the Unidroit Principles of
International Commercial Contracts. The Principles consists of
a preamble and 119 articles divided into seven chapters
(General Provisions; Formation; Validity; Interpretation;
Content; Performance; and Non-performance). Each article is
accompanied by a commentary, including illustrations, which
form an integral part of the Principles. As such, the Principles
constitute system of rules of contract law specifically adapted
to. the special requirements of modern commercial practice.
The Principles have been published in the five .official
languages of UNIDROIT(English, French, German, Italian and
Spanish). At the same time, the institute has authorised the
preparation by leading scholars of translations of the Principles
into other language versions such as Arabic, Bulgarian,
Chinese, Japanese, Dutch, Russian, Hungarian, Portuguese,
Serbian and Slovakian.

To enable wider dissemination of these Principles, at the
75th Session (1996) the General Council of the Institute
requested the Secretariat to conduct an inquiry as to the use of
the Principles in actual practice and prepare a paper
containing proposals for new topics to be dealt in the second
enlarged edition. As a follow-up to this request, the Secretariat
prepared a questionnaire which was circulated to around 1000
individuals' who had shown a keen interest in the Unidroit
Principles. The questionnaire met with an overwhelming
response as 226 replies were received from forty countries of
the world in a short period of time.

Appreciating the good response received, the Governing
Council at its 76th Session (1997), decided that work be
resumed towards the publication of a second enlarged edition
of the Principles on a priority basis; and that a Working Group
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be convened and a smaller drafting committee be appointed to
prepare the preliminary draft.

The Working Group met for the first time in Rome from
16 to 19 March 1998. Discussion centred on the revision of the
text of the Principles, the new topics to be dealt with in the
second enlarged edition, as well as the working methods. The
Working Group decided to give priority to the following topics:
age~cy, limitation of action (extinctive prescription),
assignment of contractual rights and duties, contracts for the
benefit of a third party, set-off and waiver. The Working Group
willmeet again in February 1999.

(iii) Franchising: Model Law on Disclosure:-

The subject has been on the agenda of the Institute
since the 65th Session (1986) of the Governing Council. At its
72nd Session in June 1993, the Governing Council decided to
set up a Study Group on Franchising to examine the different
aspects of franchising and in particular disclosure of
information between the parties before and after a franchise
contract has been concluded and the effect of a master
franchise agreement on sub-franchise agreements.

The Study Group, recommended to the Governing
Council that a 'legal guide' to international franchising, with
particular reference to master franchise arrangements, be
prepared. The recommendations were endorsed by the
Governing Council at its 74th Session (1975).

Following the successful completion of the work on the
. Guide to International Master Franchise Arrangements, the
Governing Council of the 77th Session (1998) authorised the
publication of the Guide. Accordingly, the English version was
published in September 1998, and the French version is to be
published in early 1999.
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At this session, the Governing Council examined a
proposal by the Unidroit Secretariat to proceed with the
preparation of a Model Law on Franchising. Owing to the
feeling that a number of franchise laws that have recently been
adopted demonstrate a certain lack of understanding of the
franchise process, a model law prepared by Unidroit would
reflect and set forth internationally recognised standards and
also serve as the basis for adoption of national legislations.

In consideration of these advantages, the Governing
Council decided to endorse the proposal put forward by the
Secretariat and authorised the Study Group on Franchising to
proceed with the preparation of a model law on franchising.

iv) Model Law on Leasing

The Unidroit Convention on International Financial
Leasing is now in force as between five States - France,
Hungary, Italy, Nigeria and Panama. It is understood that the
United States and Russia propose to shortly ratify and accede
to the Convention respectively. This, in the view of UNIDROIT
has given a major fillip to the implementation process in a
considerable number of countries.

Over the past one year the UNIDROITSecretariat has
observed that many law reform efforts concerning leasing are
commissioned in countries in transition and developing
economies, by both universal and regional development. It is
significant in this context to note the importance increasingly
attached by universal and regional development banks to the
use of law reform as a tool for the enhancement of investment
opportunities, and in particular the role recognised to leasing
in this respect.

Based on the aforementioned developments, it was felt
that there exists ample scope for the rationalisation of the
diverse efforts currently being attempted as regards law
reform. Hence the Governing Council gave favourable
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consideration to this proposal for the preparation of a model
law, founded on the principles of the UNIDROITConvention.
This, is expected to encourage further acceptance of that
Convention and to avoid the potential for duplication of effort
implicit in the various domestic law reform efforts referred to
above.
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