obligation entails state responsibility and the remedy lieg :
suit for reparation.3 As against these formal dispute settleme1
procedures, one notices that a number of modern dl‘lt
environmental agreements or treaties lay emphasis on dispuiy
avoidance, wherein more technical means of compliance Oe
implementation are relied upon. It may thus be stated :

: md : that
non-compliance of a treaty obligation, would in effect raise
three issues relating to:

(1) the implementation of an agreement or treaty;

(i1) enforcement wherein breach or

non-fulfillment of
obligation occurs; and

(1)  dispute avoidance or dispute settlement mechanisms for
redress.

For the purpose of this study compliance would involve
implementation and enforcement, which are two logical steps
that States would have to undertake after an agreement has
been negotiated. States, it is observed, largely comply with
agreements, as environmental problems call for greater
interdependence and often reflect collective aspirations or
individual interests. Under international law there could be
different approaches to the enforcement of an environmental
obligation. State responsibility for a breach of obligation would
involve reparation. Such responsibility could also entail
liability for risk creating activities. Enforcement involves
enactment of domestic legislation made applicable to their
nationals. The central facet of compliance and the effectiveness
of an environmental regime is dependent upon the capacity of
States to enforce laws. Non-fulfillment of this obligation at Fh?
domestic level would involve recourse to administrative, civil
and criminal bodies. The settlement of disputes would involj’e
recourse to either diplomatic or judicial means of settlement.

Chorzow Factory (Germany v. Poland), PCIJ, Ser. A.No. 17, p.29.

v 1 e
For a comprehensive study of 'Dispute Avoidance and Dlspl‘t[s
Settlement' see the Report of the International Group of EXper™>
UNEP/GC.20/INF/16, 1999, pp.1-70.
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i Note
It is against this backdrop that this Bacakgggrlitr(l)clll rSoof
1d attempt and seek to portray the broa
ou

: 0 i ilitate the
lopments occurring in this area with a v1evs; to (EaflCl e o
- jderation of the ways and ; ah te settlement in
Con?ementation, enforcement andb dlt;p;u B ACHaileE of
1P i i ental law,® by :
] onal environm '
mterrg«’;l? and Observer delegates to the Accra Sess1on
Mem

Implementation

fulfill
States adopt c_iifferen‘;1 er\:/a;r; :gi A r;r:iinsen:;)rs jiae
environmer}tal 1&32%1?2322 o‘;’ en‘lviromnental tr(_aaties' geqerally
R Thehlmpe in or an enactinent of domestic 1egls}at10n tg
. alﬁ%mce with international standards. In this regar !
§ecure (‘éomrl()ecalled that Agenda 21 calls upon Sta"ces to e} (1)11‘)11
. 1:crilcr;lx}llalepolicies by way of local Agenda 21's to Iulll
na

: - i
'mternatmnal commitments.

Moreover, Principle 11 of the Rio Declaratllon_stli:g(smupox
States to enact effective env1rqnmen‘§al legs rov.ided
ive model for a comprehensive legislation x? Fhe S
I‘r))rogcf: SIlJnited Nations Convention on the _Law o] ollutior’l
(l?J,NCLOS) 1982. It provides for state jurlsdlctlox;x ovgr 1; o
from different sources and enforcement b};1 i‘;a ez ylication =
laws consistent with international law an allsou I())Iil < T
international rules and standards. It also ¢ sus}(:d it e
provide legal redress by courts for damage ca

pollution.

h

Several States administer such legal _redresls ;k;irg;l%n

their public authorities. Principle 10 of theletc? Dec 22 g
its concluding section states that "....effective

i j fer to Phillipe Sands,
5 for a detailed analysis of the subject, r€ i s

1 ental Law:
Principles of Intermational lnvuronm gy
Standirds and Implementation (Manchester, 1995), pp.141

i nt
Report of the United Nations Conference on fc‘,)rllle)ronln;g .
Development (UNCED) A/Conf.151/126/Rev.1. (vol.
Chapter 8.
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procedural requirements

environmental obligations. They include

(a)

monitoring of agreements;

reporting the progress;

Inspection;

fact-finding missions;

consultations; and

In-built compliance

mechanisms,

State lay emphasis on these dispute avoidance
techniques to address

Implementation stage, as they are largely non-confrontational
and transparent in nature.

environmental problems at the

337

\’er—v

Monitoring of Agreements

Monitoring of an environmental_ agreemlednthe\){/};)uilf1

ally involve collection of deta which wou o n
- oyl a roblem, assessing and evaluati g
g ThI()e UNEP's Global Environment Monitoring;
erformag(}‘ileMS) performs such & role. There are a numb?rt}?e
e ( hich provide for such a mechanism. Article 7 o
. “F/’ otocol on Substances that Deplete the Ozone Laye{,
| s rcribes submission of “statistical data on '}:1,18
et pres imports and exports...., or the best pesm1 ”e
pro'duc'tloni such data where actual data are not _availabt;.
g?;rililsrtlir OArticle VIII, paragraph 7, of the 'Convclegigign(gnTESi
1 g I angered Species,
Interpatl%naiiezrtid'ireigsr}n:irtdstatgistics annually on the numt)er
. agf ermits and certificates granted;.tne Stetes with
alili(iciiy}s)flih trI;de occurred...". Monitoring prov1s1on§, t1_toins t?ﬁ;
W . . a i
seen, play an important role in l::(;11et(;t;oni,mI(;(r)ovement <
dissemination of data necessary fo
implementation of an agreement.

Reporting includes a timely al)praisal n tfhezof;)gnac(t)ifng
report often sent either to the confeience 0 gl
1 tanding committees, secretariats or o 1 ow
gizitif:, szt up bunder an agreement. Repor‘;ing I?Eaat}irsn 2
important function in: (i assessing the impf(:krf;e(rjiifﬁcumes
International commitments; (ii) making aware o gt
faced by Parties in implementation; and (iii) ma ieeded i
the need for review or strengthening the mec};a?;?;n P
e implementationi{ F(‘;)ornxe:i?triz)liie’on rCllimate Change
i ions Framewor ; . :
Elflblrl;iarciiaflt\iitlreferred to as (UNFCC) requires all Pf,ralt{l:rsl Eg
Communicate to the Conference of Parties ectieps Body for
iInplement the Convention. Morte(t))\l/.esr},m;aj Sgrkl)zieriargrtide o,
i SBI) was establi . (
g;lf;;g;r}litagon(a)( to) assist the Conference of Parties in
Implementation of the Convention.

Article 13, paragraph 3 of the Basel Convention ond;E:
Control of the Transboundary Movement of SI;IaeierhaH
Substances and their Disposal, 1989 provides that
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ng Desertiﬁcati furticle 26 of
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IS resorted to ip ex . neC_essgu-y clause in

Understanding serve as an advanced dispute settlement

rocedure. Other instances where consultation is provided for
inCIUde Article 6 of the United Nations Con.vention on the Law
of the Non-Navigational Uses of International Watercourses
and Article 14 of the Convention on Biological Diversity.

compliance Mechanism

Besides dispute avoidance techniques, there exist a
number of compliance procedures, which have been developed
under environmental ¢greements. These procedures are co-
operative, non-confroutational and non-judicial in nature.
They are instrumental in a large way for amicable settlement of
environmental disputes. One such developed mechanism is the
non-compliance procedure found in the Article 8 of the
Montreal Protocol on Substances that Deplete the Ozone Layer,
which was further strengthened upon the creation of an
Implementation Committee consisting of ten Parties, by the
Copenhagen Amendments in 1992. This Committee can receive
written submission from a Contracting Party, which expresses
its inability or reservations in compliance, owing to the status
of another party, regarding similar efforts towards
implementation. Furthermore, the Implementation Committee
may request information on non-compliance and submit the
same to the Secretariat of the Convention to be reported at the
Conference of Parties. The Conference of Parties can then
recommend a number of steps to be undertaken to ensure full
compliance. The function of the Committee therefore is to help
all States to comply with the Protocol and thereby fulfill their
Obligations. Similar provisions of implementation mechanism
are present in the Long Range Transboundary Air Pollution
Convention, 1979 and the South Pacific Nuclear Free Zones
Treaty (Raratonga), 1985.

The effectiveness of a convention depends directly upon
the capacity of States in implementing its provisions at the
domestic level. Developing States, it may be stated, face a
umber of constraints in fulfilling international commitments.
Chief among them being the lack of resources, lack of technical
know-how and trained personnel, absence of public awareness
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Naulillaa Case, 2 R1AA (1928), p.1012
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. ‘Prevention

ises out of breach of obligation, .which 1s supported by
xisting, though limited State pracuce, the other approach
: lieves that strict and absolute liability exists not based on
e breach of obligation, but arising independently out of
a?neral principles of law, good neighbourliness or doctrine of

abuse of rights.
Furthermore, the ILC making a subtle differenoe 1n state
sponsibility for internationally wrongful acts and ha_bihty i’or
E Ebearing albeit lawful activities, placed a new topic_ on its
I-Isenda entitled ‘“International Liability for _ InJurious
sfnsequences Arising out of .Acts Not Prohibited by
International Law". In this regard, it may be noted tha't the ILC
has completed a first reading of the draft articles on
of Transboundary Damage from Hazardous

Activities'.

State responsibility will flow wherein environmental
damage is caused: (a) to the environment of a State; and (b) to
the area beyond national jurisdiction.

A. Damage to environment of a State

Though customary international law offers few instances
of state practice having developed in the area of state
responsibility for environmental damage, there are a few cases,
which have stood the test of time. In the Trial Smelter Case,lo
the United States brought a case against Canada for being
affected by Transboundary air pollution by sulphur fumes. The
Case established that responsibility would flow on acconnt_of
an internationally wrongful act committed by a State using its
territory in a deleterious way causing detriment to the rignts of
others. Similarly in the Lake Lannoux Arbitration,\! whe_rein the
issue was the use of the River Carol by riparian States in such
4 way that the proposed works by one (France) would affeet the
Tight to use of the another (Spain), it was held that notic_e.of
harm ought to be given, when it was known that the activity

" Trial Smelter Arbitration (US V. Canada) 3 RIAA 1907 {1941).
! Lac Lannoux Arbitration {(France V. Spain) 24 ILR 101 (1957).

342



