ERNATIONAL LAW COMMISSION LONG TERM
PROGRAMME OF WORK

FUTURE TOPICS
*ASIBILITY STUDY ON THE LAW OF ENVIRONMENT

CHUSEI YAMADA

Since the 1972 Stockholm Declaration on the Human
snment, many important developments have occurred in
national environmental law. Its present situation is
‘é:_t.erized by an abundance of multilateral conventions and
international instruments, no fewer than 120 of them,
1 cover many fields and constitute an impressive network
ohts and obligations of States. They should be considered
. successful achievement of contemporary international
s the International Court of Justice has noted that "the
ence of the general obligations of States to ensure that
ations within their jurisdiction and control respect the
onment of other States or of areas beyond national control
part of the corpus of international law relating to the
ent" (Legality of the Threat or Use of Nuclear Weapons,
sory Opinion, I.C.J. Reports 1996, para. 29). However, the
Or-by Sectors” approach, which has been adopted so far in
nclusion of various multilateral conventions, often
ited by the need to respond to urgent and specific
ITements, runs the risk of not addressing the need for an
rated approach to the prevention of pollution and the
Hluing deterioration of the global environment. Wide gaps
In the net work of obligations of States contained in the
tlateral instruments, particularly in the field related to
Concerns.

_In view of the interests expressed widely by

*llments in the Sixth Committee of the General Assembly,
Cll as in other legal forums such as the Asian-African
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ilzjgdlthC;onsgxlégttfl\re _Committee, for the Commission to ep
mterna;ionacl) érllc?tlon and progressive developmen; 8¢
g ConSidered\é;o_nnwn.tal la\_)v, .Lhe Commission hag si
et prosrac 1fs subject ‘w1thm the framework of ng\lnee'
orepated g[”GlO{)n;l of work. Some preliminary outlines i
. commons” by Christian Tomuschat: "[: L est of

and_ duties of the States for the protection of il .’ o At . Oiut
enmronment”, by Chusei Yamada). However, as thleu‘.- H'umah R Of' ; !

substan_tl\re, wide, complex and technical th;e Co 'bumeq thOd i
not yet identified the scope and content,of the tf:fr_ll
take up under the rubric of the law of environmentpIC

~ Global environmental problems typically caused gradual
-'Widespread and long-lasting, sometimes, irreparable harm
'the global environment as a combined result of various
B ities carried out in various States. These problems, which
" the common concern of mankind, give rise to a tally new
he rights and duties of States which would take
rga omnes obligations” in its contents, nature and

“’ere

Ssion hag

1t woulq The Commission has already formulated drat articles

hich were the basis of the United Nations Convention on the
« of Non-navigational Uses of International Water courses.
- work on “State responsibility” and "International liability
e 'g out of acts not prohibited under international law’,
ich is currently being carried out by the Commission, is
~ relevant to the environmental problems mentioned 1n

ra graph 3(a) and (b) above.

(a) Traditional environmental problems are distinguished

the fact thgt they normally arise between neighbouring Stz i
The prevgﬂmg rules of international law have been 1;13321&68‘
the premise of sovereign equality of territorial States ir.l‘whiZﬁ
the Stgte 1S expected to exercise due diligence over the
economic activities within its territory so that they will not
cause any harm to other States; )

It is the view of the author of the present paper therefore
at the Commission should focus more on those problems
ntioned in paragraph 3(c), that is, the field of duties erga
nnes where the complaint of deterioration of the environment
directed towards the international community at large,
her than individual States. It would be possible to draft a
mprehensive umbrella or framework convention, extracting
inciples of international law commonly found in existing
Mtilateral instruments and also filling lacuna in them.

(b) When at a later stage environmental degradation came to
cover .not only the injury to the neighbouring States, but also
the \mdesp.read damage to more extended areas, modifications
had to bp introduced into the applicable rules of international
law. While specific conventions were concluded in the arcas of
damages caused by ultrahazardous activities such as oil
tra.nsport, nuclear or space activities, there is no gencra]
convention stipulating the rights and duties of States n
respect of ultra-hazardous activities;

At the same time, it is the considered view of the author
t the Commission should not initiate the work on a topic if
Scope and content are not clearly defined and generally
dorsed by the members of the Commission. The Commission
ould avoid the repetition of difficulties in encountered with
topic 'International liability". Accordingly, the author
pEoses that the Commission authorize, as a first step, a
¥ bility study of the topic provisionally entitled "The law of
onment", so that it would be in a position, after such a
¥ Were presented, to decide the exact s cope and content of
future topic. A preliminary list of issues to be considered 1n

A a feasibility study is annexed hereto.

(C,) With the recent drastic expansion of the global economy:
significant technological innovations and the cxploswa
populgtion growth, such global environmental problems 22 o
deplehon of the ozone layer, climate change (global warming
acid rain, the destruction of tropical forests and ’t)io—di"c"slx
have come to be embraced as important topics of internatiof |
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ANNEXURE

v.}, RT OF THE RAPPOTEUR OF THE SPECIAL MEETING
: THE RESERVATION TO TREATIRES HELD ON 14 APRIL

The Special Meeting on the 'Reservation To Treaties' was
—vened within the administrative arrangements of the 37th
ssion of the Asian African Legal Consultative Committee.
e Special Meeting was chaired by the President (Dr. P.S.
~and it was understood that the Bureau of the 37th
ssion would also be the Bureau of the Special Meeting. Thus
on'ble Mr. Martin A.B.K. Amidu, the Deputy Minister of
stice and the deputy Attorney Generally of Ghana, who had
n elected the Vice President of the 37th Session was the
e -President of the Special Meeting. The Special Meeting
sointed deputy Secretary General, Ambassador Dr. W.Z.
amil, as the Rapprteur for the Special Meeting.

The Secretary General welcomed the delegates and
perts who in response to the invitation of the Secretariat lent
eir consent to make presentations and steer the discussions
the Special Meeting on the Reservations to Treaties. He
rther stated it was the third of the Special Meetings to be
ganized by the Secretariat within the administrative
angements of the annual sessions of the Committee. He

anila in 1996 a Special Meeting had been convened on the
Stablishment of an International Criminal Court and that
turing the 36th Session a Special Meeting had been convened
' consider the Interrelate Aspects Between the International
Timinal Court and International Humanitarian Law. A large
Umber of delegates to the 35th and 36th Sessions of the
Mmittee had considered the two Special Meetings to be

~ He traced the genesis of the present Special Meeting to a
€eting of the Legal Advisors of Members States held, during
'€ Slst session of the General Assembly in New York in
Ctober 1996, where a view was expressed that the AALCC
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Secretariat co
Treaties, The
consideration of
to the Reservati
Internationg] La

nsider convening a Seminar on the Lg
broposal wasg advanced 5
the question of '
on of Treatiesg"
w Commission

‘the Law and Practice Rel
on the work program g

The Secreta
> ry General stat
Law Comm1ssior1, at its 49th o hen

SN Sessi
Prehmmaly conclusions ¢on on, adopted set

Reservations  to

W.Z. Kamil, recalled that

Int

an(;irrlifted A'SPeCtS Betwe¢n the International Criminal Court

admini ternatlonal Humanitarian Law organized within the
Istrative arrangements of the 35th and 36th Sessions of

Reseant? S ?Ut th_at the Preliminary Conclusions on
Humaalgns TO, Normative Multilateral Treaties Including
" Rights Treaties adopted by the International LaW
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in view of h
¢

f the

-'-

__ission at 1ts 49th session reiterate that articles 19 to 23
1 X 5
'c vienna Conventions on Treaties of 1969 and 1986

the regime of reservation to treaties and that th_e "object
rpose of the treaty" is the most important criteria for

pu i : o
~ _ining the admissibility of reservations. The Commission

' 1 . . . -
taken the view that the regime of the Vienna Conventions

res a balance between the objectives of preservation of the
ity of the text of the treaty and universality of
 oation in the treaty. It accordingly considered the

The Commission is of the opinion that the twin

It;ives (i) of the preservation of the integrity of the text of
: eaty, and (ii) universality of participation in the treaty are

y applicable in the case of reservations to normative

Itilateral treaties including treaties in the area of human

ts, and consequently the general rules enunciated in
les 19 to 23 of the Vienna Convention of 1969 and 1986
reservations to such instruments. It has further taken

. view that the establishment of monitoring bodies by many

rights treaties had, however, given rise to legal

lestions that had not been envisaged at the time of drafting

€ treaties connected with appreciation of the admissibility
servations formulated by States.

The Deputy Secretary General stated further that the
iminary Conclusions adopted by the Commission recognize

it where human rights treaties are silent on the subject of
fprmulation of reservations the monitoring bodies,

shed by the Human Rights Treaties, are competent to

HENt upon and express recommendations with regard to

'missibility of reservations by States in order to carry out

'tﬁl_nCtions assigned to them. Several members of the
“Hussion had however disagreed with this principle as

*POrated in paragraph 5 of the preliminary conclusions.

The Commission, it was pointed out, has suggested that

- “Ompetence of the monitoring bodies does not exclude or

¥i8e affect the traditional modalities of control bv ihe
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(:Ontracting p 11 1i(fS 1 - S10
; < , 111 aCCOrda x Vit l) 1S1 s
VI : z I 5 nce v lt}_l the rov y ”
eénna (,()nvcntlon Of 1969 and \/Vll“ : .1 - :
» €re approprlate by t

Proposed providing Spec;
1ve treaties, mcluding hu_mlﬁc

exigting treatiesa-
monitoring boy, tlf
of a reservatiop I(t)

findi . legal fi
e g made by the monitoring bodies in thegexer((:)irsce(‘3 o(f)'fththe
eir

power to deal \\'ith reserv .
‘ations can
fro g d : not exceed thg o
m the powers vested In them for the performanzeris%ul}tlmg
thejr

general monitoring role. It has also called upon Stat
. €S to

. - . . - .

that effect.

Finall
Commissiony’hqhe _ Statad - thate the' ‘Intemationa Law
P eriyom accis Invited comments on the Prelimineuy
Multilateral opted on the Reservations to Normative
lateral Treaties, including Human Rights Treaties Land

any report or recommendati
ation :
at the current Session that the Committee may adopt

Th ' : .
g ariucrlllcslcllhssmns durmg the Special Meeting revolved
spcltine ittt € presentations made by a group of experts
Mr. B.Sen (M bto make presentations. These had included
Secret.ar A emrller of UNIDROIT Governing Body and Former
Facult }(’)f Lnerc of_ the AALC;C), Professor F. X. Njenga (Dean,
Genere};l of ?};V e UDIVCI‘SIt‘ » Kenya and former Secretary
Faculty of Lay oo, Professor (Ms) SK. Varma (Dean
(ViaBing Prorsas. University of Delhi); Professor M.K. NawaZ
RP A g . essor, I\at{onal Law School, Bangalore)' Professors

. Anand; V.S. Mani and Y. K. Tyagi (all of the School o
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International Studies, Jawaharlal Nehru University). A paper
on "Reservations to Normative Multilateral Treaties and
uman Rights Treaties” written by Professor M.K. Nawaz was

circulated during the Meeting.

It may be stated that Ambassador Chusei Yamada,

member of the International Law Commission represented the
chairman of the Commission and Special Rapporteur of the

topic, Professor Alain Pellet.

Following the presentations by the six Special Experts,
delegates of 8 Member States, one observer State and two
international organizations made statements. These had
included China, Egypt, Ghana, India, Islamic Republic of Iran,
Kuwait, Sri Lanka and Sudan from among the Member States;
Sweden from among the Observer States; and the International
Law Commission and the Organization of Islamic Conference
from among the international organizations.

The deliberations focused on a wide range of issues
arising out of the reservations to treaties. Most participants
addressed, in one form or other, the "vexing question” of the
effect of reservations to plurilateral treaties, mainly in relation
to the provisions of Articles 19 to 23 of the Vienna Convention
on the Law of Treaties 1969. Reference was made to a whole
host of other international instruments such as the UN
Charter, Statute of the International Court of Justice; Nuclear
Test Ban Treaty; Antarctic Treaty; Berne Convention on
Intellectual Property; UN Framework Convention on Climate
Ch&nge; UN Convention on Bio-diversity; IMO Convention;
Disarmament Conventions(s); United Nations Convention on
the Law of the Sea; Convention on the Elimination of
Discrimination Against Women (CEDAW); International
Covenant on Civil and Political Rights; International Covenant
On  Economic, Social and Cultural Rights, ; Genocide
COHVention; Convention on the Reduction of Statelessness;
Refugee Convention.

The Special Meeting considered the relevant provisions
of the Vienna Conventions of the Law of Treaties, 1969 viz.
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