use of WTO avenues and measures to influence the drafting of

legislation in order to prevent its adverse extra-territmq,11
impact.

The deliberations revealed a general agreement that the
validity of any unilateral imposition of economic sanctiong
through extra territorial application and national legislatiop
must be tested against the accepted norms and principles of
international law. The principles discussed included those of
sovereignty and territorial integrity, sovereign quality, nop.
intervention, self-determination, and the freedom of trade. It
was generally agreed that both the Helms-Burton Act and the
Kennedy D'amato Act contravened such basic norms as the
right to development and the principle of permanent
sovereignty over natural resources.

It was agreed that the rules of prohibited counter
measures as formulated by the International Law Commission
in its draft articles on State Responsibility must be applied to
determine the legality of counter measures purported to be
effected by the extra territorial application of the two
aforementioned impugned statutes. These rules include the
prohibition of injury to third states; the rule of proportionality;
and the rules relating to prohibited counter measures
incorporated 1n Article 13 of the draft articles on State
Responsibility as framed by the International Law Commission.

While considering the issue of countermeasures, it was
emphasized that the presiding peremptory norm must be the
peaceful settlement of disputes. The discussion highlighted the
inter play between counter measures and non-intervention,
and between counter measures and unilateral imposition of
economic sanctions. The participants agreed that counter
measures could not be a facade for unilateral imposition of
sanctions in respect of matters that fell within the purview ol
Chapter VII of the Charter of the United Nations or the
sanctions competence of other international organizations. It
was argued that the differences between counter measures and
sanctions of the nature of international sanctions should b€
recognized.

debate revealed a divergence of views on thr_(_:e 1ma1n
(1) whether the subject Shgulq be CO.n\tll?Cd L,Of
i , sanctions through extraterritorial appllgatlgn '('))
;C@”ndaﬂlaws; (i) the distinction between the prescrlpu.\«c.
n"atioﬂ,al_on and the enforcement jurisdiction of every s;éate,
jufis “_ctlhe applicability of WTO disputes settlement procedure
d (i) © disputes relating to Helms-Bgrton Act _and the
to resg;v%.Amato Act in their extra-territorial application.
ane
= The Seminar had also addressed the question of the
Kk to be undertaken and a number of prop.osals were
future worb the participants for the consideration of the
Mced . 1 ith regard to the future work on the
'\1CC. The proposals w1 gar e Tt St
1biect include (i) further study on all aspects o C

and (ii) the formulation of principles.

The
s viZ.

Thirty-eighth Session: Discussion

The Deputy Secretary General Mr. Mohammad Reza

sabiri introduced the topic and recalled that t‘he item
‘Extraterritorial Application of National Legislation: Sanctlon's
-[ﬁ;ﬁbsed Against Third Parties’ had been placed on the agenﬁd
of_l the committee following a reference que by t e'
Government of the Islamic Republic of Iran._ Tracing the wo.rk
of the Committee at its 36th and 37th Sessions on tk_us topic,
h; recalled that the 36th Session had recognized the
d@iﬁcance, complexity and serious implications.of th.e topic
&ﬁﬂ had requested the convening of a seminar iIn the
Intersessional period. Accordingly, a Seminar _on
%aterritorial Application of National Legislation: Sanctions
posed Against Third Parties" was convened in Tehran in
“hlary 1998. The Report of the Seminar, he stated, hagi been
“OBSidered at the 37th Session of the Committee. He iniormed
¢ Committee that the Secretaiiat had printed the Seminar
%‘;’:edings, following the receipt of a grant frem th¢ [slamic
“Public of [ran. He also recalled that the Committee had
o IM€sted the Secretariat to study and examine the issue of

~CUtive orders".

S
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With reference to the brief of
before the 38th Session at Accra Mr. Da?)(i)rciusnt];tr;fis tklljzla‘fsifme
cgisiation, . the doeurey ort o 100king into
L considered and survey,
local acts of USA, which sought to impose unilateral sar
The s_ecretariat brief also enunciated four o
€xecutive orders. In this regard, he expressed the hopé tha

Se.ssmn. would guide the Secretariat on the future coyr
this topic. o

ed the

L [h
5e of

Op Fhe issue of local acts  of Stateg h
eXtraterritorial effects he felt that as a few of them had
declared ultra vires of the constitution of the land, their validj
could also be questioned as international law which guidlety

S

relations between States requires conformity with certain bag;
norms. B

beep

Imposition of unilateral sanctions Or countermeasures
that ensue, Mr. Dabiri added, must be amicably settlec\i
without resulting in economic difficulties to States. In this
regard, he mentioned the Banana dispute between the US and

Ehe Sessjon would help in determining the future work of the
Secretariat on this item.

 The Delegate of the Islamic Republic of Iran expressed his
gratitude to the Deputy Secretary General for his introductton
and the Secretariat for preparing background notes. He felt
that the changing world scenario with increased globalization
and .liberalization called for respect of rule of law and friendly
relations amongst States. He also highlighted the fact that the
use of force as an instrument of national policy is prohibited
under international law. In such a scenario, the continued us€
by some States of unilateral sanctions against States:
particularly third parties, in his opinion, was illegal.

. Drawing an analogy with laws of neutrality, he felt thal
third parties interests too, 1.e. rights and duties must P€
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when economic sanctions are imposc".(_j He added thz_lt
i application of an cssentlal.ly domestic
1 . violated the Charter of the United Nations and a‘lso
jegistat of other human rights instruments, which
umbecri right to development and also the right to life.

quarant®®
% gpeaking on the legality of unilateral sanctions, he said
pv the Security Council was authorized to impose

that gnl in furtherance of its role to maintain or restore
s uor}snal peace and security in accordance with
aggnal humanitarian law. On the eve of the millennium
t;lel close of the UN Decade of Internatior_lal lax\(, .the.re
d be an international community whe_re umlat.erah.zmg in
national relations is done away with as it disrupts
ceful economic relations amongst states. He expressed the
that the deliberations on this important topic amongst
African States would reinforce the need for p§c1ﬁc
ent of disputes and not resort to unilateral sanctions,

violate the sovereign equality and independence of

The Delegate of India felt that the topic tquches areas
ing to political, legal and trade aspect of international
ons. She reiterated her country's stand that the
ittee should strive, to study the 'legal and not political
S of the application of extra territorial sanctions and tche
on Third Parties. She was of the view that the discussion
tnted in the Seminar report showed that extra territoriality
If was not an issue, but the fact that it did not fit in the
ional  classification based on nationality, passive
nality, protective principle, universality and the effects
Ine, created difficulties.

Extra territorial law, in her view, violated Third States
SIS on terms of trade and also human rights. She
SS€d the view that consent of States alone is the basis of
tional law and international cooperation and
can not solve international problems.
. Sfmore, the delegate said that extraterritorial application

~H0nal legislation violated the principle of non-intervention
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he said the Legislation was
t Court which held that the
"infringing on the federal
regulate foreign affairs”. Finally, he
s a legal body, could play

llegality of the US action

and the Declarati
. - ration Relati S
Cooperat ating to Frie 5
Caopdriion Armonga Saes, the Declaraon on he )  pyanman) Law of 1996
g He Charter, Ofe Vienna _Declaration on Humf:nth67 Righ¢ 4 struck down by a Distric
' Moreover, she addggot?lomxc Rights and Dutices leghts axi: of Massachusetts was
; at s - , of § : t
of GATT and WTO., uch laws also violate the pro;t%‘te& fjntthse ﬁg\ﬁf ' that the AALCC 2
Slon. ’
role in pointing out the 1

lateral sanctions.

vern®™
® oresset
S important ’¢
imposing unl
The Delegate of the People's R
delegation believed that coercive measures imposed
st third parties ,including restrictions on trade and
Stment were Very likely to create long term effect on
o] ational transactions. In the light of the various rules
ablished by the international community regarding free
.de, the legal admissibility of such extraterritorial application
 ational legislation was questionable. Her Government, she

ed, believed that disputes betweern states should be settled
efully n accordance with the principles of mutual respect
interference in each

each other's soverelgnty and non
‘s internal affairs and that it was to advisable to resort to
hich will lead to new disputes and friction.
that all the parties concerned would
through bilateral or multilateral
and consultations on the basis of

Howeve

complex and réefthac;ne)fpressed the view that the topi
distinction between issues such as those relatinpm
extra-territorial juds}zir-es-crlptl\.’e. and enforcement ju g o th
transfer of technolo iction, .c1v11, criminal and trad:Sdlction"
to be further studieiy’BSaQCtlons and counter meaSurmaLters' ',
Il between internatioﬁaleSIdes’ extra-territoriality the iﬁl’S, Neeq
| international law and privlaiw' and _natiOnaJ law 1terfac.e
needs to be looked into. ¢ international law, she ;aicfule;:‘;

W
epublic of China stated that

She expres : .

| chosen 1o focu}:s) ;fed satisfaction that the Secretari
determinations ention on executive order or . h?dl
many such as her country had been mad presideln
, matters. An executi € a ftarget on
| violative of th o ecutive order, in her view, was.
GATT/WTO ret?mzn;l;g)lfh og.non—discrimination pr‘/cisi‘lzgl;edwas
Shw smatain ) the isputes arising th r
of the multilateral trading Sysfa;emer;:gorg !ead EO
ich is rule

‘ based and ai
aimed at . o
relations. ensuring stability in international trade

quent sanctions W
1 expressed the hope
ttle their disputes
votiations, dialogue
lity and mutual respect.

The Delegat
: - e )
topic under coniider(;ftigﬁ/%l; ar appreciated the fact that the
Tracing the histori s very important for hi
LT rh .
e tfigat - 1;22r11c orlgm.and the ethnicity of his Clsu?tl:;ltrge
armed irlSurrecﬁ(I))ne }Il)ad 1_1ved i_n unity despite the problér;l of
the path to econo. : esplte thls) he Sa-ld hlS Country was on
played an importantmlcl Progress, _Wherein the private sector
country. He furtherroe?dldrl gttrﬁCtlng foreign investment in the
. ed that hi P
pursu s . 1S coun , active
ing efforts to foster regional and global cz)rgp - ats .
eration.

He expres ;

countries SupCh‘:l:dtrClODCt‘r-n that despite all their efforts, some

sanctions against the Un}‘tﬁ'd States had imposed unilatefﬁl
‘ em. Commenting on the Massachuset
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Decision on "the Extra-territorial Application of
National Legislation: Sanctions imposed Against
Third Parties"

(Adopted on 23.04.1999)

. The Asian-African Legal Consultative Committee at its
rty-eighth Session

Recalling the reference made by the Government of the
mic Republic of Iran and its Resolutions 36/6 of 7th May,
7 and 37/5 of 18th April 1998;

|

 Appreciative of the printed report of the seminar on the
a-territorial Application of National Legislation: Sanctions
sed Against Third Parties held in Tehran in January 1998;

Expressing its appreciation to the Government of the
mic Republic of Iran for hosting the seminar on the Extra-
itorial Application of National Legislation: Sanctions
osed Against Third Parties and for the financial grant for
orinting of the papers and report of the seminar;

- Having considered the Secretariat brief on the Extra-
torial Application of National Legislation: Sanctions
0sed Against Third Parties as set out in Doc.
CC/XXXVIII/Accra/99/S.6;

 Having heard the statement of the Deputy Secretary
eral as well as the interventions of delegates of Members

i "

Recognizing the significance, complexity and the
Ia‘tlons of the Extra-territorial Application of National
lation: Sanctions Imposed Against Third Parties;

.  Requests the Secretariat to continue to study legal

> relating to the Extra-territorial Application of National
~ation: Sanctions Imposed Against Third Parties and to
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eéxamine the iIssue o

" f executiv i y
against target Staten, utive orders Imposing Sanctjc)n

3. Decides to

of National Legislation:
Parties” on the .

Committee.
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Secretariat 'Study: Extra-territorial Application
of National Legislation Sanctions Imposed
Against Third Parties

The Committee at its 37th Session [(new Delhi, 1998)
'nsidered the Report of the Seminar on the Extra-territorial
\oolication of National Legislation: Sanctions Imposed Against
shird Parties, held in Tehran, the Islamic Republic of Iran, in
anuary 1998. That Report had pointed out that the
iscussions at the Seminar had revolved around a broad
sectrum of politico-legal issues and focused on a broad range
}ggal and policy aspects of the subject mainly in relation to
wo United States enactments, namely the Cuban Liberty and
yemocratic Solidarity (LIBERTAD) Act, 1996 (commonly
sferred to as the Helms-Burton Act), and the United States
an and Libya Sanctions Act 1996, (generally referred to as the
ennedy D'Amato Act).

It may be stated that the Secretariat has in the
ntervening period since the 37th Session (New Delhi, 1998)
has with the financial assistance of the Government of the
lamic Republic of Iran published the Report and Proceedings
' the Tehran seminar. The Report incorporates the Papers
repared for and oral presentations made by the Group of
-XPErts invited to the Seminar. Apart from the inaugural and
losing statements made by the then President, Dr. M. Javad
arif, and the Secretary General, the Report includes full text
f the Report of the Rapporteur.

The Committee at the New Delhi Session took note of
1€ Report of the Tehran Seminar and reiterated the
.-ﬁcance, complexity and the implications of the Extra-
Sititorial  Application of National Legislation: Sanctions
9'86(1 Against Third *Parties. It requested the Secretariat to
—Hitnue to study the legal issues relating to the topic.
1

It may be recalled that whilst introducing the item at the
session (Tehran, 1997) the then Assistant Secretary
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more. But it can rarely, if ever, be explained.. . "

more trade sanctions.

The tar :
Azerbaijgaertled ?Bt;tles ‘nelude Afghanistan, Algeria, Angola, Armenia
Burundi éambodr-am’ Bangladgsh, Belarus, Belize,, Burma,
Djibouti,, Egypt (l}?zn?snada, Ch.ma: Columbia, Costa-Rica, Cuba:
Islamic Republié: of I 1a, Georgia, Guatemala, Haiti, Honduras,
Kuwait, Kyrgyzst ran, Iraq, ltaly, Japan, Jordan, Kazakhstan,
Mauritania. Mex?n’ =0y, Lebanon, Liberia, Libya, Maldives,
i Pak.i'stan I;:o, Moldova, Morocco, Nigeria, North Korea,
Rwanda, Saudj Ar snama, P?raguay’ Qatar, Romania, Russia,
Tajikist:al,n T - Somalla, Sri Lanka, Sudan, Syria, Taiwan,
» lanzania, Thailand, Turkmenistan, Ugan“da, ’Ukraine.

the : .
ne\jli'StgteS unilateral sanctions have also been targeted at other
Y Independent States of the erstwhile Soviet Rusbsia and [n.diﬂ.

In addition to th
ese States. Indonesia q 3 el
to be among the possible targets. o Malaysia are considered
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hat "resort to Unilateral Sanctiong
alized in many

anary 1997, had been subjected to some form of unilateral

sanctionS-

A report commissioned and published by the United
states National Association of Manufactures (NAM) had, in
March 1997, revealed that "from 1993 through '1996, .61 Us
Jaws and executive actions were enacted authorizing unilateral
anctions for foreign policy purposes. Thirty-five countries
4 d".6 The report had concluded that all

were specifically targete
economic sanctions "should be multilateral except in the most

anusual and extreme circumstances.

Senator Jesse Helms, one of the promoters of the Helms
Burton Act, however, has questioned the validity of the report
of the National Association of Manufacturers.?” According to
him "between 1993 and 1996, the Congress passed and the
President signed a grand total of five new sanctions laws: the
Nuclear Proliferation Prevention Act, 1994; the Cuban Liberty
and Democratic solidarity Act of 1996; the antiterrorism and
Effective Death Penalty Act of 1996; the Iran Libya Sanctions
Act. 1996; and the Free Burma Act. 1996." He goes on to
emiphasize that during "the same period, the President
mmposed just four new sanctions: declaring Sudan a terrorist
state; banning imports of munitions and ammunition from
China; tightening travel-related restrictions, cash remittance
levels, and the sending of gift parcels to Cuba (restrictions that
have since been lifted); and imposing a ban on new contractual

 See A Catalog of New US Unilateral Economic Sanctions For
Foreign Policy ~ Purposes 1993-96 (with analysis and
ReCOmmendations), March 1997. The Catalog was prepared under
the direction of Professor Barry Carter of Georgetown University
LaW_ School. The analysis and recommendations were prepared by
I]\D/Iarmo Marcich of the NAM Trade and Technology Policy
€partment. For the text of the Catalog visit
http:/W\V\v.usaengage.org/ studies/nam.html

zhe li§t of administrative actions taken by individual government
8€ncies was compiled by the Georgetown University Law Center.
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