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Preface

The Asian Afiican Legal Consultative Committee has proven its utility
as a forum for consultation and cooperation on some of the major issues
before the United Nations and has expanded, over a period oftime, its activities
to include economic cooperation and international trade law.

Notwithstanding the smallmembership of the Organisation during the
initial period, it gathered momentum in the work of formulation oflegal
principles and rendering of advisory opinions to its Member States which
almost immediately attracted the attention of the international community. The
Committee's activities primarily as envisaged in its statutes, were directed
towards progressive development 'of international law, consideration oflegal
problems referred to it by the Member States, follow-up ofthe work of the
International Law Commission and the United Nations.

Inspite of a being regional Organisation committed to the service of its
Member States, it has never 'followed a policy of regionalism in isolation. This
has been a unique feature in the character of this organisation. Observers from
Non-member States are welcomed at its annual sessions from all over the
world including International Organisations. The participation of the other
regions in the deliberations of the sessions has proved to be beneficial not only
in drawing upon their expertise and experience but also in projecting the interest
of the Asian-African region within the broad framework ofthe international
community as a whole.

The Thirty-seventh Session of the AALCC was held in New Delhi,
India from 13th to 18th April, 1998. The Session was widely attended with
39 Member states, 15 Non-Members 11 Organisations including the UN,
and its Specialized Agencies. A Special Meeting on the Reservation to
Treaties was organised during this session and experts were invited to
participate and make presentations.

.



The present volume "Report and Selected Documents ofthe Thirty-
seventh Session (New Delhi, 1998)" is another contribution of the AsianAfrican
Legal Consultative Committee towards achieving the aims and objectives of
the United Nations Decade ofInternational Law.

Almost all the reserch papers prepared by the Secretariat for the New
Delhi Session alongwith the background information and the decisions adopted
have been exhaustively given in this publication.

To attain the objectives of encouraging study, dissemination and wider
appreciation ofInternational Law, the Committee continues to print its research .
oriented reports of its annual sessions. The emphasis in the work programme
of the UN Decade of International Law has encouraged the AALCC to
reproduce its papers on various subjects and issues which have a direct bearing
on current topics of International Law.

I would like to express my appreciation for the expertise shown by
my colleague Mr. Mohammad Reza DABIRI, the Deputy Secretary General
who was entrusted with this immense task. He has successfully executed
it with the poise which stems from dedication and directorial skills. With
the technical assistance and meticulous handling of compiling and proof-
checking jobs by Mrs. Neelam V.Mathur, the publication has been brought
out in record time.

Tang Chengyuan
Secretary General

New Delhi
1 March, 1999
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I. ASIAN-AFRICAN LEGAL CONSULTATIVE
COMMITTEE

(i) Introduction

The Asian Afiican Legal Consultative Committee was brought into
being inNovember 1956 by only seven Member States, i.e. Burma, Japan,
India, Indonesia, Iraq, Sri Lanka and the United Arab Republic. With its
competence in the field of international law it has blossomed into a major
international organisation composed of the following membership of 44 States:
Bahrain, Bangladesh, China Cyprus, Egypt, Gambia, Ghana, India, Indonesia,
Iran, Iraq, Japan, Jordan, Kenya, Democratic People's Republic of Korea
Republic of Korea, Kuwait, Libya,Malaysia, Mauritius, Mongolia, Myanmar,
Nepal, Nigeria, Oman, Pakistan, Palestine, Philippines, Qatar, Saudi Arabia,
Senegal, SierraLeone, Singapore, Sornatia, SriLanka, Sudan, Syria, Tanzania,
Thailand, Turkey, Uganda, United Arab Emirates and Yemen.Botswana is an
associate Member.Its activites have equally been expanded to serve as an
effective forum for Asian African co-operation on some of the major issues
before the UnitedNations as also in the fieldof economic relations. The impetus
provided by its annual sessions helped to strengthen the organisation even
further, as a uniting force between the countries of the two continents of Asia
and Africa. It is imperative that such solidarity and co-operation would be
further strengthened in order to solidify further the role of the AALCC in
promoting the interests of developing countries in general and the Asian and
Afiican countries in particular, through active participation in the process of
international legislation.

The Thirty-seventh regular Session ofthe AALCC was held inNew
Delhi, India from 13 to 18 April 1998. The Session was attended by the
delegations of Member States, on-member States, Observers,
Representatives of the United Nations, its subsidiarybodies and the Specialised
Agencies such as the International Law Commission, the UNEP, UNHCR
and UNESCO, other International and Regional Organisations such as the
Commonwealth Secretariat, UNIDROIT, OIC, Arab Fund for Economic and
Social Development, Saudi Fund for Development, World Wide Fund for
Nature, Asian Committee for Peace, Solidarity and Human Rights.
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Dr. PS. Rao, Joint Secretary (L&T) and Legal Adviser to the Ministry
of External Affairs, India was unanimously elected as the President of the
Thirty-Seventh Session. Mr. Martin AB.K. Amidu Deputy Minister ofJustice
and Deputy Attorney General of the Government of Ghana was elected as the
Vice-President.

5. International Rivers

6. Extra-Territorial Application of National Legislation:
Sanctions Imposed Against Third Parties

Agenda of the Thirty-Seventh Session, New Delhi
13-18 April, 1998

III Matters under article 4(d) of the Statutes: Matters
of Common Concern having Legal Implications

The Agenda for the New Delhi Session (13-18 April, 1998)
was as follows:

1. The United Nations Decade ofInternational Law

2. The Establishment of.an International Criminal Court

I Matters under Article 4(a) of the Statutes: Matters
Relating to the International Law Commission 3. The United Nations Conference on the Environment and

Development: Follow up

1. Report on the work ofthe International Law Commission at
its forty-ninth session.

IV Trade Law Matters

n Matters under Article 4(c) of the Statutes: Matters
Referred to the Committee by the Member States

1. Progress Report concerning the Legislative Activities of the
United Nations and other International organisations in the
Field ofInterrnational Trade Law

1. Status and Treatment of Refugees
(a) Report on the Expert Group meeting to be held in Tehran
on 11th and 12th March 1998

2. Deportation of Palestinians inViolation ofInternational Law
particularly the fourth Geneva Convention of 1949 and the
Massive immigration and Settlement ofjews in Occupied
Territories.

2. Report on the AALCC's Regional Arbitration Centres:
Commemoration of the Twentieth Anniversary of the
AALCC 's Integrated Scheme for the Settlement of
Disputes Arisingfrom Economic and Commercial Tranactions

3. WTO :Dispute Settlement Mechanism

v Any other Matters:
3. Legal Protection of Migrant Workers

Special Meeting on the Reservation to Treaties
4. Law ofthe Sea

3
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(ii) AALCC's Representation at the United Nations
(iii) Meetings/Seminars Organised under the
auspices of the AALCC(a) Representation at Fifty-second Session of the General

Assembly of the United Nations

The Secretary General Mr. Tang Chengyuan and the AALCC's
Permanent Observer in New York, Mr. Bhagwat Singh, represented the
AALCC at the 52nd session of the General Assembly ofthe United Nations.
During his stay in New York the Secretary General called on Mr. Kofi
Annan, Secretary General of United Nations, Mr. Hans Corell, the United
Nations Legal Counsel and other UN Officials. In his meeting with the
UN Secretary General the Secretary General of the AALCC expressed
his gratitude and appreciation to the United Nations for its continued
support to the AALCC's work. Expressing his satisfaction over the good
relationship with the United ations especially with the United ations
Office of Legal Affairs he hoped to do more in promoting cooperation in
legal matters in the future. Mr. Kofi Annan praised the contribution of the
AALCC in the legal matters and expressed his willingness to consider
giving more opportunity to the AALCC to be involved in the United Nations
work especially in the Afro-Asian region.

(a) AALCC's Legal Advisers Meeting held at New York,
29th October, 1997

A meeting ofthe AALCC's Legal Advisers was held at the Unit .d
ations Headquatters in~ ew York on 29 October 1997. The Meeting was

chaired by the then President of the AALCC Dr.M.Javad Zarif, Deputy
Foreign Minister for Legal and International Affairsof the IslamicRepublic of
Iran. Representatives of 15AALCC Member States namely, China, Cyprus,
Democratic People's Republic of Korea, Egypt, India, Islamic Republic of
Iran, Japan, Kuwait, Malaysia, Pakistan, Philippines, Republic of Korea,
Singapore, Uganda and Tanzania and observers from Australia, Ethiopia and
New Zealand participated in the Meeting. In addition, the President ofthe
International Court of Justice, the Chairman of the Sixth.Committee, the
Chairman of the International Law Commission, the Chairman of the
PREPCOM on the Establishment ofInternational Criminal Court and the
Chairmanofthe WorkingGroup on the United ationsDecade of International
Law also participated. The AALCC was represented by its Secretary General
and the Permanent Observer inNew York.(b) Secretary General's Participation at the Sixth

Committee Meeting
The items on the Agenda of the Meeting included:

The Secretary General addressed the Sixth Committee on 30th
October 1997. Since the agenda of the Sixth Committee on that day was on
the work of the International Law Commission, he focussed his statement on
the close co-operation between the AALCC and the Commission. He also
apprised the meeting of the current activities of the AALCC against the
backdrop of its Tehran Session.

(i) Measures to mark the closure of the United Nations Decade of
International Law including the Third International Peace Conference; and

(ii) SpecialMeeting on the Reservation to Treaties.

The President in his opening remarks recognised the role of the
AALCC in providing a forum for exchange of views on developments in the
field of international law. The Secretary General elaborated on the items
before the Meeting. The President ofthe ICJ recalled the contribution of the
AALCC inpromoting the role of the ICJ. The Chairmanofthe SixthCommittee
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apprised the Meeting of the progress in the Sixth Committee. The Chairman
of the ILC drew attention to the work of the ILC particularly on the item
"Reservation of Treaties". The Chairman Of the Working Group on Decade
oflnternational Law and the Chairman ofthe PREPCOM on the Establishment
of the International Criminal Court gave an account of the work in their
respective Working Groups. Statements were also made by the representatives
of Australia, China, Cyprus, India, Islamic Republic ofIran and Tanzania.

"Extraterritoroal Application of National Legislation: Sanctions imposed
against Third Parties". At the request of the participants, this Priliminary
Study was circulated as a Seminar Document.

(b) Seminar on the Extra-Territorial application of
National Legislation: Sanctions Imposed Against Third
Parties, held in Tehran, the Islamic Republic of Iran on
24th and 25th January, 1998.

The deliberations at the Seminar focused on a broad range oflegal
and policy aspects ofthe subject mainly in relation to twoUS enactments,
namely the Cuban Liberty and Democratic Solidarity (LIBERTAD) Act, 1996
(commonly referred to as the Helms Burton Act) and Iran and Libya Sanctions
Act, 1996 (generally referred to as the Kennedy D' Amato Act) although
references were also made to some of the earlier US laws such as the anti-
trust legislation, the US regulations concerning Trade with USSR, 1982, and
the National Defence Authorisation Act, 1991 i.e. the Missile Technology
Control Regime (MTCR Law). The legality of the two 1996 US enactments
were examined in terms of their conformity with the peremptory norms of
international law; the law relating to counter-measures; the law relating to
intrnational sanctions; principlesof international law; the law ofliablity of states
for injurious consequences of acts not prohibited by international law; impact
of unilateral sanctions on the basic human rights of the people of the target
State; and issues of conflicts oflaws such as the non-recognition,jorum de
non-convenience and other aspects of extra-territorial enforcement of national
laws.

6 7

At the 36th Session of the AALCC held inTehran, the IslamicRepublic
ofIran, in May 1997, the AALCC, inter alia, recognized the significance,
complexity and implications of "Extra- Territorial Application of National
Legislation:, Sanctions Imposed Against Third Parties" and requested the
Secretariat to convene a seminar or a meeting of experts on the subject.
Pursuant to that mandate the Secretariat in collaboration with the Government
of the Islamic Republic ofIran convened a two-day Seminar in Tehran in
January 1998.

The Secretariat had prepared a Background Note on the

The deliberations touched on a range of State responses to counter
the possible impact of the US legislation in particular and unilateral imposition
of sanctions through extra territorial application domestic legislation ingeneral.
In this regard references were made of the response of the Inter-American
Juridical Committee and the European Union. The deliberations revealed a
general agreement that the validity of any unilateral imposition of economic
sanctions through extra-territorial applications and national legislation must be
tested against the accepted norms and principles of international law. The
principles discussed included those of sovereignty and territorial integrity,
sovereign equality, non-intervention, self-determination, and the freedom of
trade. It was generally agreed that the Helms-Burton Act and the Kennedy
0' Amato Act in many respects contravened these basic norms. The right to
development and the permanent sovereignty over natural resources were
specificallymentioned.

Senior Government officials, eminent academics and distinguished
international lawyers from 16Member States of the AALCC, viz.:Bangladesh,
China, Cyprus Ghana, India, Indonesia, IslarnicRepublic of Iran, Japan, Jordan,
Pakistan, Sierra Leone, Sudan, Syria, Thailand, Turkey and Yemen and 8
Observer States viz. Australia, Canada, Cuba, France, Guinea, Kyrgyzstan,
Mexico and United Kingdom actively participated in the Seminar.

The objective of the seminar, Chaired by Dr. M. Javad Zarif, the
Deputy Foreign Minister for Legal and International Affairsof the Government
of the Islamic Republic of Iran and the President of the AALCC, was to
promote a free and frank exchange of views on the subject.



There was general Agreement that counter measures could not be .
a facade for unilateral imposition of sanctions in respect of matters that
fell within the purview of Chapter vn of the Charter ofthe United Nations
or the sanctions competence of other international organizations. It was
argued that the differences between counter measures and sanctions ofthe
nature of international sanctions should be recognized.

The discussion revealed divergence of'Views on three main issues
viz. (1) whether the .subject shouldbe confined to secondary sanctions through
extraterritorial application of national laws; (ii) the distinction between, the
prescriptivejurisdiction and the enforcement jurisdiction of every State; and
(iii)the applicabiliti ofWTO disputes settlement procedure to resolve disputes
relating to Helms-Burton Act and the Kennedy D' Amato Act in their
extraterritorial application.

(c) Expart Group Meeting on the Status and Treatment
of Refugees, Held at Tehran, 11-12March, 1998

At the invitation of the Government ofthe Islamic Republic of Iran a
meeting of Experts was convened with the, financial and technical
assistance ofUNHCR at Tehran on 11 and 12 March 1998. To facilitate
deliberations at the Expert Group Meeting, two background papers, one
by the AALCC Secretariat and the other by the UNHCR were prepared.

The Meeting was attended by 29 Member States, along with officials
from the AALCC and the UNHCR Secretariat. The Expert Group Meeting
was inaugurated by Dr. M. Javad Zarif. In his inaugural address, he stated
that the Bangkok Principles together with its Addenda aptly reflected the
humanitarian traditions of Asia and Africa in hosting and protecting refugees.

The Secretary General of AALCC, Mr. Tang Chengyuan, stated that
the Experts Group Meeting might consider what form the Manila
recommendations would take withinthe AALCC framework. The conclusions
to be reached at this meeting, he observed, would provide the necessary
feedback to the AALCC Secretariat in its future work on the subject.
8

The Representative ofthe Office of the UNHCR, Ms. Erika Feller
in her statement recognized that the Bangkok Principles had served as
valuable points of reference for States seeking to develop standards to
apply in meeting the refugee challenge. Though these principles remain
essentially sound, she underscored the need to include new reference
points to achieve full relevance to the problems of the present and flexibility
to deal with the problems of the future.

The agenda for the Expert Group Meeting as adopted included four
themes: (a) definition of refugees; {b) asylum and standards of treatment;
(c)durable solutions; and (d) burden sharing. The meeting held extensive
discussions in particular on the agenda item "definition of refugees" in the light
of recommendations made at the Manila Seminar. As directed, the Secretariat
has prepared a comprehensive summary record of discussions. The' draft'
would be sent to the participants in the Expert Group Meeting with a view to
invite their comments. Once these comments were received, the Secretariat
is to prepare the final record as well in depth study as recommended by the
Expert Group Meeting. A paper containing revised proposals for the Bangkok
Declaration has also been included in the brief prepared for the thirty-seventh
Session. This has been prepared taking into account the recommendations of
the Manila Seminar and the.views express at the Expert Group Meeting in
Tehran.

(IV) AALCC's Regional Centres for Arbitration

(a) Kuala Lumpur Regional Centre for Arbitration:

An Agreement was signed between the Government of Malaysia and
the ~ian- AfricanLegal Consultative Committee relating to the Kuala Lumpur
RegionalCentre for Arbitrationon 29February 1996. The Agreement amongst
other things. confers certain functional privileges and immunitieson the Centre
and its officials, as provided in the Malaysian International Organisation
(Privileges and Immunities) Act, 1992. In 1997, the Centre undertook a
number of inquiriesand referrals,wherein it administered or acted as appointing
authority in 5 international and 8 domestic cases. The year also witnessed
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revisionofthe Centre's ArbitrationRules. New rules provide for confidentiality
of arbitration proceedings and exclusion of the liability for the Centre and
Arbitrators from legal proceedings. These revised Arbitration Rules have
come into effect on 1 January 1998.

As regards' Conciliation and Mediation Rules', the s~me have ~een
revised to be taken as synonymous. Parties desirous can avail these revised
ConciliationlMediation Rules, which incorporate many Provisions on
UNCITRAL Conciliation Rules. These Rules too, have taken effect on 1
January 1998.

The Centre has signed 15 co-operation agreements with other Centres
for promotion and popularisation of arbitration proceedings. The recent ones
include:

(i) the Sri Lanka Arbitration Centre of the Institute for the
Development of Commercial Law and Practice;

(ii) the Commercial Arbitration Association. Taipei; and

(Ui) the Chartered Institute of Arbitrators, England.

(b) Cairo Regional Centre for International Commercial
Arbitration (CRCICA)

The period under review (1997 -1998) witnessed 110 internati?nal
arbitration cases being handled by the Alexandria branch ofCRCICA. Fifty-

. fiveper cent of the cases before CRCICA involved foreignparties. The disputes
involved construction contracts, import/export matters, supply contracts,
management and operation contracts, insurance issues, petroleum investme~ts
and spatial emissionmatters. The year alsowitnessed ~e CRC~CA~n~lu~mg
a number s of cooperation agreementswith regionaland internationalmsntunons
these include:

(i) Cooperation Agreement with the IndianCouncil of Arbitration
10

effective since January 1997;
(ii) Cooperation Agreement with Ghana Arbitration Centre,

March 1997;
(iii) Cooperation Agreement with the Association of

Arbitrators(South Africa);
(iv) Cooperation Agreement with Commercial Arbitration Centre,

Harare, April 1997;
(v) Cooperation Agreement with Stuftung Netherlands Arbitrage

Institute April, ]997;
(vi) Cooperation agreement with the London Court of

International Arbitrators (LCIA), May 1997;
(vii) Cooperation Agreement with the Cameroon Committee of

Arbitration of Douala May 1997; and
(viii) Cooperation Agreement with WIPO Arbitration and

Mediation Centre, October 1997.

Besides, a ninth cooperation agreement is being drafted which may
be signed shortly with the Permanent Court of Arbitration, attached with the
Chamber of Economy, Slovenia.

The year also witnessed amendments ofCRCICA Arbitration Rules
by way of adopting institutional services to the changing needs of users. The
new Arbitration rules came into effect in January 1998.

(c) Lagos Regional Centre for International Commercial
Arbitration

The Lagos Centre is presently located at Ikoyi, Lagos. As the seat of
the Government has shifted to Abuja the permanent location ofthe Centre
is being considered by the Federal Ministry ofJustice. In April 1997, the
Centre organised a five dayNational Workshop on International Arbitration
and AOR, organised jointly with the Centre for AfricanLaw and Development
Studies. The Arbitration and Conciliation Law, 1988, which isbased on the
UNCITRAL Model Law on International Commercial Arbitration, Provides
favourable legal framework for settlement of arbitral dispute.

11



(d) Tehran Regional Centre for Arbitration mainly by the that the Bulletin should also include some reserch articles and
papers contributed scholars from the Asian and African region. Against this
background from the year 1997, instead of bringing it quarterly, the Bulletin is
being published half yearly and it has been renamed as "AALCC Bulletin".
The first issue (volume 21) was brought out in 1997. The Secretary General
hopes that the Member Governments would encourage scholars in their
respectives Universities and academic institutions to contribute articles for
theBulletin.

During the Arusha Session (1986),the Delegate ofthe IslamicRepublic
of Iran had proposed the establishment of a Regional Centre for Arbitration
in Tehran under the auspices of the AALCC, on the same pattern as the
existing Centres. After examination ofthe proposal in the Secretariat, it was
felt that such a Centre could in due course prove to be a viable project,
particularly in relation to; oil arbitration. After consultations held between the
Secretariat and the competent authorities in Tehran, a draft agreement (to be
concluded between the Government of the Islamic Republic of Iran and
AALCC) was submitted by the AALCC Secretariat to the Government of
the IslamicRepublic of Iran, for consideration. On 3May 1997, the Agreement
was concluded between the Iranian Government and the AALCC, for the
establishment of a Regional Centre for Arbitration in Tehran

Two recent publications include: The Report of the Special Meeting
on the Inter-related aspects between the International Criminal Court and
International humanitarian Law and the report of the Manila Seminar to
Commemorate the 30th Aniversary of the Bangkok Principles on the Status
andTreatment ofRefugees. The publication" Report and Selected Documents
ofthe 36th Session held in Tehran (3-7 May 1998) the Islamic Republic of
Iran has been brought out and widely distributed. The report contains most of
the research studies prepared by the Secretariat during the year along with the
background information and the decisions adopted. It has been commended
as a great contribution towards achieving the objectives of the UNDecade of
International Law.

The Agreement, among other things, provides that the Centre would
function under the auspices of the AALCC. The Government ofIslamic
Republic ofIran would respect the independent functioning of the Centre, and
have conferred certain privileges and immunities to the Centre, as may be
necessary for the purpose of executing its functions. The Centre would be
administered by aDirector who shall be a national of the Islamic Republic of
Iran and would be appointed by the Govermnent in consultation with the
Secretary General of the AALCC. Until such time that the Centre becomes
financially independent, the Govertunent would make available premises and
make an annual grant for the purposes of the functioning of the Centre. The
Azreement concluded between the AALCC and the Government of the IslamicI:>

Republic of Iran has been placed before the Parliament (Majlis) for Approval.

(V) Publications

The AALCC Secretarial has been bringing out a Quarterly Bulletin
regularly for the last twenty-two years. The Bulletin has served as a tool for
wider dissemination of information about the activities ofthe AALCC and the
developments infield of international law.In order to enhence its legal academic
character so as to render better service in relations to issues, it has been felt
that the Bulletin should also includesome reserch articlesand papers contributed
12
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II. LAW OF THE SEA

(i) Introduction

The subject Law of the Sea was initially taken up, at the initiative of
the Government of Indonesia in 1970 and has remained a priority item at
successive Sessions of the AALCC. Initially conceived as a programme of
rendering assistance to Asian-Afiican governments to prepare themselves for
the ThirdUnited Nations Conference on the Law ofthe Sea (hereinafter called
UNCLOS - III) through preparation of background papers and provision of
opportunities for in depth discussions, the AALCC gradually emerged as a
useful forum for a continuing dialogue on some of the major issues of this
subject. The subject matter is one in which all the Member States of the
AALCC are deeply interested and it has also been the subject of discussion at
inter-sessional and Working Group Meetings.

Following the adoption of the United Nations Convention on the Law
of the Sea, 1982 ( hereinafter referred to as the Law of the Sea Convention,
1982 or simplythe Convention) the AALCC at its 23rd Session held in Tokyo
in 1983, approved the future work programme on this subject. This included
a comprehensive set of issues among which were: (i) the encouragement of
taking steps towards ratification of the Convention (ii) undertaking of studies
from time to time on specific matters or issues of practical importance to
membergovernments for the purposes of the implementationofthe Convention;
(iii) assistance to Governments in regard to the work of the Preparatory
Commission; and (iv) the examination of the question of promoting regional or
subregional co-operation taking into account the interests oflandlocked and
geographically disadvantaged States.

The item was also considered at the 36th Session of the AALCC held
inTehran inMay 1997. The study perpared for that session inter alia, furnished
an overview of developments since the entry into force ofthe Law of the Sea
Convention including the Meeting ofthe States Parties to the Convention; the
Workofthe International Seabed Authority (hereinafter referred to as ISBA);
and the establishment of the International Tribunal for the Law of the Sea. It
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had also contained an overview of the 1996 Global Programme of Action for
the Protection of the Marine Environment from Land based activities.

law ofthe sea, in particular with respect to: (i) the consideration, by the General
Assembly of the item relating to the Law of the Sea and Ocean Affairs; (ii) the
meeting of the States Parties to the UN Convention on the Law of the Sea;
(ill)thework of the InternationalSeabedAuthority; (iv)the InternationalTribunal
for the Law of the Sea; and (v) the Global Programme of Action for the
Protection of the Marine Environment from Land-Based Activities. It also
provided an overview of the Special Session of the General Assembly or the
Review ofthe Implementation of Agenda 21.

At this session the AALCC, inter alia, urged its Member States, who
had not already done so, to consider ratifying the Convention on the Law of
the Sea. The AALCC also urged the full and effective participation of the
Member States in the International Seabed Authority (ISBA) so as to ensure
and safeguard the legitimate interests ofthe developing countries and for the
progressive development ofthe principleof the Common Heritage ofMamkind.

The AALCC at its 36th session reiterated its call to the member States
to give consideration to the need for adopting a common policy and strategy
for the interim period before the commercial exploitation of the deep seabed
minerals becomes feasible. To this end, the AALCC urged member States to
adopt an "initial function" of the Authority so as to make the International
Seabed authority useful to the international Community and the developing
countries during this initialperiod.

He recalled that the United Nations Convention on the Law of the
Sea 1982, entered into force on November 16, 1994 and the 52 nd Session of
the General Assembly had expressed satisfaction at the increase in number of
States Parties to the Convention and the Agreement relating to the
implementation of Part XI of the Law of the Sea Convention. In order to
achieve the goal of universal participation the General Assembly Resolution
52\26, inter ali~ had renewed its call to all States that had already not done so
to become parties to the Convention and the Agreement Relating to the
Implementation ofPart XI of the Convention. The General Assembly called
upon State to harmonize legislation with the provisions of the Convention and
to ensure consistent application ofthose provisions. The General Assembly
also reaffirmed its decision to undertake an annual consideration and review
of the overall developments pertaining to the implementation ofthe Convention
and other developments relating to the Law ofthe Sea.

It directed the Secretariat to continue to cooperate with such
internationl organizations Cisare competent in the field of ocean and marine
affairs and to consider assisting Member States in their representation at the
ISBA. The AALCC at that Session inter alia decided to inscribe on the agenda
of its 37th Session an item entitled "implementation of the Law of the Sea
Convention, 1982" The brief for the thirty seventh session seeks to furnish an
overview of some recent developments in the matters relating to the Law of
the Sea.

He further stated, that the General Assembly at its recently concluded
session had welcomed the establishment of the Commission on the Limits of
the Continental Shelf during the course of the Sixth Meeting of the States
Parties to the Convention. It also expressed satisfaction at the progress of
work in the International Seabed Authority including the approval, during the
third session of the Authority in 1997, of the Seven Plans of work for
exploitation in the Area. The AALCC Secretariat, he said, did not have
access to the detail of these plans of work during the time of preparation of
this brief of documents and hence were therefore not reflected therein.

Thirty Seventh Session: Discussion

Introducing the item the Assistant Secretary General Mr.A.Dastmalchi
stated that the item had been on the agenda of the AALCC since 1970 and
been considered at successive sessions. The item was last considered at the
36th Session ofthe Committee held in Tehran and that the brief of documents
for the 37th session listed the developments since then and was progress report
based on documentation availablewith the Secretariat. This document sought
to furnish an overview of recent developments in the matters relating to the
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The General Assembly at its 52nd Session, he said, had also expressed
satisfaction at the progress being made by the legal and technical commission
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towards the formulation of a Draft Mining Code. The brief of documents
prepared by the Secretariat provided an overview of the Draft Mining Code.
The Committee during the current session, he said, might wish to consider
mandating the Secretariat to make a concerted study of the draft Mining Code
and to this end approve of the representation of the AALCC Secretariat at
the meetings of the International Seabed Authority. The Secretariat had in.
the past been represented at the Sessions ofthe PREPCOM.

i.e. the International Seabed Authority, the International Tribunal for the law of
the Sea and the Commission on the limits of the Continental Shelf He then
briefly outlined the role of these bodies.

He informed the meeting that China had actively' participated in the
codification process of the Convention and had become a Party to the
Convention on 15 June 1996 and was involved in the recent developments of
the Law of the Sea. The Chinese candidate, Prof Zhao Iihai, was elected as
a Judge of the Tribunal. Three experts from China were elected as Members
of the Legal and Technical Commission, the Financial Commission of the
International Seabed Authority and the Commission of the Outer Limits of the
Continental of developing countries had been emphasised.

The Assistant Secretary General recalled that by its resolution 51\ 189
the General Assembly had endorsed both the Washington Declaration on
Protection of Marine Environment from land based Activities and the Global
Programme of Action for the Protection of Marine Environment from Land
Based Activities. More recently it had called upon States to implement that
resolution (Resolution 51\189) and to strengthen the implementation of the
existing international and regional agreements on Marine Pollution.

He stated that his Govermnent had taken significantsteps on domestic
legislationon the law of the Sea in an effort to establish a national legal system
compatiblewith the convention. It had also adopted the Law on the Territorial
Sea and the Contiguous Zone on 25 February, 1992.Finally, he said that at the instance of the UNESCO the General

Assembly had declared the year 1998 as the year of the Oceans and committee
would perhaps consider the role of the AALCC in the course of the year•ahead. '

I

He c?nclu~ed by stating that the Law of the Sea issues, are, deeply
connected WIththe interests of all the countries, cooperation among relevant
states on these.i~sues,.ne~ded to be stressed and strengthened, especially, in
:e.fi~I?S ofman~e sclentifi~research,maritimeenvironmentprotection, fishery
ctrvities on the high sea, utilisation of resources ofinternational seabed etc

for t~e developing countries of Asian and Africa, the AALCC in his view

frProVld~da proper forum for discussing co-operation and legal issues arising
om this field.

The Delegate of Egypt expressed the view that the subject Law of the
Sea had been important since its adoption of the convention in 1982. At present
the subject matter had changed to the establishment by International Sea Bed
Authority of different commissions, which would implement the convention.
He was of the view that within the stipulated 5-10 years period when the sea
bed mining would actually start, the developing countries would find their
position to be very different from the developed countries, therefore it was of
paramount importance that the AALCC Member States joined hands to get
to co-ordinated stances, this would be possible by an exchange of their
experiences, and for this task the AALCC was the required and desired forum.

f The Delegate of India recalled that important matters concerning Law
o the Sea have been on th d f h AAL· ...aI . e agen a 0 t e CC WIththe ensuing diSCUSSIOns
~~~o;ng useful to the Member States. A case in point, he said was the
to th S o~erence on the Law of the Sea. He expressed his appreciation
to . e ecretanat for preparing an excellent and comprehensive report on thePIC.The Delegate of People's Republic of China was pleased to note that

the Law of the Sea Convention had been broadly accepted by the international
community, especially developing countries. The Convention with its
comprehensive provisions, had founded a new regime ofInternational Law.
18

Bed AuHe ~aidthe ~tiation of the operational phase of the International Sea
thonty (hereinafter ISBA) with the approval of the Plans of Work of
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seven Registered Pioneer investors according to Part XI ofUNCLOS was
landmark achievement. Speaking on the substantive work of the ISBA, he
said it ispresently confined to the work of the Legal and.TechnicalCo~ssion
in the preparation of the Draft Regulations on Prospectmg ~~ Exploration f~r
Polymetallic Nodules in the Area, also called the Draft Min-ng Code. In t.hIS
regard, he further stated that during the fourth session oft~e ISBA, aWorking
Group of the Group of77 had been established to exarnme the Draft ~ode.
The complex issues to be dealt in this Code, he averred, were tho~e ~elatmgto
the protection and preservation of marine environment, co~dentIality ~d the
terms of contract which the ISBA will have to enter With the Registered
Pioneers Investors, whose Plans of Work have already been approved.

As regards, the role AALCC could play, he expressed the vie~ that it
may liketo examine the Draft Code, as the Code is related not onlyto registered
pioneer investors or potential investors, but also to stat~swho had.tre~endous
opportunities to realise the benefits from the Convention, especially I~~r.eas
pertaining to the establishment of suitable o~shore and .onshore facilities,
transportation and technology development. He felt that Itwas necessary to
understand the scope of the Mining Code, and the extent ofthe area beyond
the limits of national jurisdiction, viewed in context with other provision of the
UNCLOS . In this regard, he said the UNCLOS contains provisions which
enable states to delineate the continental margin, even beyond the 200 nautical
mileExclusiveEconomic Zone, by fulfillingcertaingeographical criteria,besides
prescribing a 10year time limit, from the date of ratification ofUNCLOS, by
the concerned State. He felt that, as the area beyond national jurisdiction
would begin from the outer edge of the continental margin, , there would.be a
time gap whichwould create uncertainty as to which areamayfallunder national
jurisdiction or within purview ofISBA. Bearing inmind t~at the area beyo~d
60 degree South latitude is governed by theAntarctIc Treaty, certam
jurisdictional areas where the Mining Code would be applied, need to be
examined and further harmonised.

Furthermore, recallingthe decisionto declare 1998as the "International
Year of the Oceans" by the General Assembly, he felt that Member States
who have not yet ratified UNCLOS, should consider doing so. Hailing
UNCLOS as the constitution of oceans, he expressed the desire that the
20

presence of a number of other ocean related conventions, called for a issue
based study, relating to the difficulties encountered by States in their
implementation of ocean related conventions.

Dwelling on the disputes settlement mechanismprovided inUNCLOS,
he said apart from the International Tribunal for the Sea, arbitration and
conciliation were also provided for. As states had the option to appoint
conciliators and arbitrators in the panel maintained by the UN Secretary
General, he felt Asian-African States could playa vital role in the areaconflict
resolution. In this regard he spoke of the dispute between St. Vincent and
Grenadines Vs. Guinea, relating to vessel "M. V Saiga" - the first case that
came up before the Tribunal.

Finally commenting on the suggestions to commemorate the
International Year of the Oceans, he said these included converting another
UNCLOS at the turn of the century or creation of new institutional bodies. In
this regard, he expressed the view of his delegation that the UNCLOS being
product oflengthy negotiations, must not be diluted.

The Vice Presidel/t summed up the itemstating that 1998 had been
declared the "Year ofthe Oceans" Keeping the relevance of the topic in mind
he felt that the Committee mandated the Secretariat to continue to study the
subject and explore areas of interest to the Member countries and report to
the next session.
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(ii) Decision on "The Law Of The Sea"
(Adopted on 18.4.98)

declarations choosing from among the means concerning the settlement of
disputes listed in article 287 ofthe United Nations Convention on the Law of
the Sea;

The Asian African Legal Consultative Committee at its thirty-
seventh Session 8. Urges Member States to cooperate in regional initiative for

the securing of practical benefits ofthe new ocean regime;
Having considered the Secretariat Brief of Documents on "The Law

of the Sea", Document AALCC\XXXVI1\ ew Delhi \98\S. 6 9. Directs the Secretariat to consider assisting Member States
in their representation at the ISBA and monitor the progress of work of the
International Seabed Authority on the Formulation of the of the Regulations
on Prospecting and Exploration ofPolymetalic Nodules in the Area and to
report thereon at the next session of the Committee;

1. Notes withgreat satisfactionthat theUnitedNations Convention
on the Law of the Sea entered into force on 16November 1994;

2. Notes also the work of the International Seabed Authority on
the formulation of the Regulations on Prospecting and Exploration of
Polymetallic Nodules in the Area;

10. Directs the Secretariat to continue to cooperate with such
international organizations as are competent in the fields of ocean and marine
affairs; and

3. Notes with satisfaction the reference of a dispute to the
Inteniational Tribunal for the Law of the Sea; 11. Decides to inscribe on the agenda of its thirty-eighth-Session

an item entitled "Implementation of the Law of the Sea Convention, 1982".
4. Urges the Mem ber States which have not already done so

to consider ratifying the Convention on the Law ofthe Sea;

5. Reminds Member States to give timely consideration to the
need for adopting a common policy and strategy for the interim period before
the commercial exploitation of the deep seabed minerals becomes feasible,
and for this purpose urges Member States to take an evolutionary approach
especially to the "initial function" ofthe International Seabed Authority so as
to make the ISBA useful to the international community and developing
countries;

6. Urges the fulland effectiveparticipation of the Member States
in the ISBA so as to ensure and safeguard the legitimate interests of the
developing countries, and for the development of the principle of the Common
Heritage of Mankind;

7. Also urges the Member States to consider making written
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(iii) Secretariat Study: Law Of The Sea harmonize their national legislation with the provisions ofthe Convention and
to ensure consistent application of those provisions. At its 5!SI Session the
General Assembly also called upon States to ensure that any declarations or
statements that they had made or make when signing, ratifying or acceding are
in conformity with the Convention. 1It 'reaffirmed its decision to continue to
undertake an annual consideration and review of the overall developments
pertaining to the implementation of the Convention and other developments
relating to the Law of the Sea and Ocean Affairs.

Consideration in the General Assembly

The item "Law of the Sea" has been on the agenda of the General
Assembly since its 37th session (1982) when the General Assembly, inter
alia approved the assumption, by the Secretary General, of the responsibilities
entrusted to him under the UN Convention on the Law of the Sea, 1982 and
the related resolution adopted by UNCLOS and has thereafter been considered
at successive sessions. In the course of consideration ofthe item at its 50th

Session the General Assembly inter alia emphasized the universal character
of the United Nations Convention on the Law of the Sea 1982.*

The provisions of the Convention have, since its adoption, been
developed, in 1'AlO implementing agreements viz.

By its resolution 5 1\34 the General Assembly called upon all States
that had already not done so to become parties to the Convention and to
ratify, confortn formally or accede to the Agreement Relating to the
Implementation of Part XI of the United Nations Convention on the Law of
the Sea, 1994 (hereinafter referred to as the 1994 Agreement) in order to
achieve the goal of universal participation. The General Assembly while
reaffirming the unified character ofthe Convention called upon all States to
* As of December 1997, 123 States had ratified, acceded or succeeded to the Convention.
These States are : Algeria, Angola, Antigua and Barbuda, Argentina, Australia, Austria,
Bahamas, Bahrai!!, Barbados, Belize Benin, Bolivia Bosnia and Herzegovina, Botswana,
Brazil. Brunei Darussalam, Bulgaria, Cameroon, Cape Verde, Chile, China, Comoros,
Cook Islands, Costa Rica, Cote d' Ivoire, Croatia, Cuba, ~, Czech Republic,
Democratic Republic of the Congo, Djibouti, Dominica. EID'ill,. Equatorial Guinea, Fiji,
Finland, France, Gambia, Gautemala, Georgia, Germany, Ghana, Greece, Grenada, Guinea,
Guinea-Bissau, Guyana, Haiti, Honduras,Iceland, India, Indonesia, Iraq, Ireland, Italy,
Jamaica, Japan, Jordan, Kenya, Korea Republic of Kuwait, Lebanon, Macedonia
(former Yugoslav Republic ofj.Malaysia, Mali, Malta, Marshall, Islands, Mauritania,
Mauritius, Mexico, Micronesia (Federated States of), Monaco, Mongolia, Mozanlbique,
Myanmar, Namibia Nauru, Netherlands, New Zealand, Nigeria, Norway, Oman, Pakistan,
Palau panama, Papua New Guinea, Paraguay, Philippines, Portugal, Romania, Russian
Federation, Saint Kitts and Nevis, Saint Lucia, Saint Vmcent and the Grenadines, Samoa,
Sao Tome and Principe, Saudi Arabia, Senegal, Seychelles, Sierra Leone, Singapore,
Slovakia, Slovenia, Solomon Islands Somalia South Africa Spain, Sri Lanka, Sudan,
Sweden, Togo, Tonga; Trinidad and Tobago, Tunisia, Uganda, United Kingdom of Great
Britain and Nothern Ireland, United Republic of Tanzania, Uruguay, Vietnam, Yemen,
Yugoslava Zambia and 'Zimbabwe.
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(a) The Agreement Relating to the Implementation of Part XI
of the Convention adopted in 1994; and

(b) The Agreement for the Implementation of the Convention
Relating to the Conservation andManagement ofStraddliig
Fish Stocks and Highly Migratory Fish Stocks, adopted
in 1995.

(a) The Agreement Relating to the Implementation of
Part XI of the Convention) adopted in 1994;

The Agreement Relating to the Implementation of Part XI of the
Convention (hereinafter called the 1994 Agreement) was adopted by General
Ass.emblyResolution 48\263 on July 28, 1994 and was open for signature
untIl July 28, 1995. It has since been signed by 78 States'
:SeeLawoftheSeaA\51 \L.21, 19 November 1996.

The St tes si .
a es slgnatones to the agreement are : Algeria, Argentina Australia Austria Bahamas

BarbadoBI' B' . " , ,
C s, e gium, razil, Burkina faso, Cameroon Canada Cape Verde China Coted'Ivoire
~ C- hR bl" "'"
G ' zec epu IC, Denmark, Emt Fiji, Finland France Gabon Germany Greece

renada G' I I '. "'"R ' uinea, ce and, IndIa, IndoneSia, Ireland, Italy, Jamaica, Japan Lao People's Democratic
~P~lIc, Luxembourg, Malaysia, Maldives, Malta~ Mauritania, Micronesia (Federated States

~h:r onaco, MongolIa, Morocco, Namibia, Netherlands, New ZealandJ-.!igeria Pakistan Paraguay
So~:~p:;s, Poland, Portugal, Republic ofKore~. Samoa, Senegal Seychelles: Slovakia " Slovenia:
Toba 0 nca,. Spain, Sn Lanka, Sudan, Swaziland, Sweden, Switzerland, Togo, Trinidad and
U it ~ , TUlllsla, Uganda, Ukrame, United Kingdom of Great Britain and Northern Ireland
~Z: RepublIc of Tanzania, United States of America, Uruguay, Vanuatu Yugoslavia Zambi~

Imbabwe. ' ,
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and one international organization.' The Agreement entered into force on 28
July 19964 The General Assembly., at its 51 st Session called upon States not
done so to become parties to the 1994 Agreement. 5

The Secretary General of the United ations, Mr. Kofi Annan has
said that "the entry into force of the United Nations Convention on the Law of
the Sea and the Agreement relating to the Implementation of Part XI ofthe
Convention has led the United ations to redesign its programme of information,
advice and assistance in the field.:"

3 European Community.
4 As of March 31, 1997 the 78 States that had consented to be bound by the Agreement
are Algeria, Argentina, Australia, Austria, Bahamas, Barbados, Belize, Bolivia, Brunei
Darussalam, Bulgaria, China. Cook Islands, Cote d'Ivoire, Croatia,~, Czech Republic,
Fiji. Finland, France, Georgia, Germany, Greece, Grenada. Guatemala, Guinea, Haiti, Iceland,
India, Ireland , Italy, Jamaica , Japan, Jordan, Kenya, Lebanon, Malaysia, Malta,
Mauritania, Mauritius, Micronesia (Federated States of), Monaco, Mongolia,
Mozambique, Myamnar, Namibia, Nauru, Netherlands, New Zealand, Nigeria, Norway,
Oman. Pakistan Palau, Panama, Paraguay, Republic of Korea. Romania, Russian
Federation, Samoa, Saudi Arabia Senegal, Seychelles. Sierra Leone. Singapore, Slovakia,
Slovenia. Sri Lanka, Sweden. the former Yugoslav Republic of Macedonia, Togo, Tonga,
Trinidad and Tobago, Uganda. Yugoslavia, Zambia and Zimbabwe. Be that as it may,
pending its entry into force the Agreement was, in accordance with paragraph 1 of
Article 7, being provisionally applied by 126 States. For these States their consent to be
bound by the Agreement is subject to ratification.
S The Agreement is to be interpreted and applied together with the Convention as a
single instrument. In the event of any inconsistency between the Agreement and Part
XI of the Convention, the provisions of the Agreement are to prevail. After the adoption
ofthe Agreement, any ratification or accession to the Convention represents also consent
to be bound by the Agreement. and no State or entity can establish its consent to be
bound by the Agreement unless it has previously established or establishes. at the
same time, its consent to be bound by that Convention. States that were parties to the
Convention prior to the adoption of the Agreement are now required to establish their
consent to be bound by the Agreement, separately, by depositing an instrument of
ratification or accession. For a detailed account of the 1994 Agreement
SeeAALCC\xxxIV\Doha\95\5. Reprinted in the Asian African Legal Consultative
Committee :Report and Selected Documents of the Thirty Fourth Session. Doha, Qatar.
6 Kofi A. Annan: Renewal and Transition: Annual Report on the Work of the
Organization. 1997 (United Nations, New York 1997) para 146 page 59.
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(b) The Agreement for the Implementation of the
Convention Relating to the Conservation and
~anage~ent ofStraddJing Fish Stocks and
Highly Migratory Fish Stocks, adopted in 1995.

. The Agreement for the Implementation of the Provisions of the United
Nations Convention on the Law of the Sea, 1982 relati t th C .

d M mg 0 e onservauon
an anagement of Straddling Fish Stocks and Highl Mi S.

d d Y gratory pecies
was a opte on August 4, 1995 by the United N ti C fddlin . a Ions on erence on
Stra g FISh Stocks and Highly Migratory Fish Stocks 7 Th t C nf
also adopted two resolutions. 8 . a 0 erence

. The Agree~ent on. the Conservation and Management ofStraddlin r

FIsh. Stocks and Highly Migratory Fish Sto k h been si g
including 11 Member States of the A~CCas eednsIgne? by 58 ~tates

• • 9 d . an one InternatIOnal
orgaruzatlOn an wIll enter into force 30 days after it has been ratifi d b 30
7 See A.\Conf 164\33. Ie y
8Resolution 1 underscored the significance of earl d '.
Agreement and inter alia called S y an effectlve Implementation ofthe

. . upon tates and other enti ti t IproVISIOnally. Resolution 11 adopted b th UN C rues 0 app y.the Agreement
and Highly Migratory Fish Stocks . t Y l~ o~e~ence on Straddlmg Fish Stocks

. . , m er a Ia recogmzmg th . nifi
COnsldera~ionand review of developments relatin e SIg. icance of periodic
ofStraddlmg Fish Stocks and Hi hl Mi ~ to the Conservation and Management
Assem~ly that it review develoP~le~ts r~~t~~ry ;ISh Stocks reco~ended to the General
StraddlIng Fish Stocks and Hi hI Mi g ? the Conservation and Management of
submitted by the Secretary-Ge~er;l at 7~:toryFIsh St~cks. on th~ basis ofa report to be
Agreement and biennially thereatt S t1sec~nd seSSIOnfollowmg the adoption of the

er. ee leFlI1alActo'th U. . d .
on 5rraddling Fish Stocks and H' hi' ~. e I1Ite NatIOns Confrrence
II A f a Ig y Migratory Fish Stocks A ICONF 164138

s 0 ctober 15 1997 the 58 States si .
Conservation and Management of Straddli gn.atory to the U~ Agreement on the
StOCksare: Argentina, Australia A tri B ng FISh Stocks and Highly Migratory Fish
Faso C . us ra, angladesh Belzi B li B .. anada, China Cote d'I . D 'b'urn, e ize, razil, BurkinaGe ~, voire emnark Eovnt F"" .
L nnany, Greece. Guinea Bissau Icel~ld Ind ' ~' IJI, Finland. France, Gabon.

U;"embourg, Maldives Marshall Islan'd onesI~, ~and, .Israel, Italy, Jamaica, Japan,
Of):Morocco, Nanlibia Netherland N ~. Maunta~a, MIcronesia (Federated States
Gumea. !:..hilippines Portugal Rep bS'I'eW

fK
ealand, Nine, Norway, Pakistan, Papua New

Sen I ' ,u ICO orea Russ' Federari .~, Seychelles, Spain, Sri Lanka Swed' .Ian erauon, SamtLucia, Samoa,
.1lIted Kingdom the United States of'An .en, SWItzerland Tonga, Uganda, Ukraine

Sllh-oedb ienca and Vanuat I .'. '
c&& y the European Union. u. n. addition It has been
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signatory States'FIhe Agreement is a separate instrument and greatly elaborates
upon the general provisions ofthe Convention on the Law ofthe Sea. It is to
be interpreted and applied in a manner consistent with that Convention. There
is no link or nexus between this Agreement and the Convention in establishing
a consent to be bound by these two instruments.

The Assembly at its 51st Session had inter alia, emphasized the
importance ofthe early entry into force" and effective implementation of the
1995 Agreement and called upon all States and other entities referred to in
article 1 paragraph 2(b) of the Agreement to sign and ratify or accede to it
and to consider applying it provisionally. It also decided to include under the
item" Oceans and Law of the Sea a sub-item entitled "Agreement for the
Implementation of the Provisions of the United Nations Convention on the
Law of the Sea 10 December 1982 relating to the Conservation and
Management of Straddling Fish Stocks and Highly Migratory Fish Stocks':"

10 The Agreement has been ratified or acceded to by 15 States viz. Bahamas, Fiji,
Iceland, Mauritius, Micronesia, Nauru, Norway, Russian Federation, Saint Lucia, Samoa,
Senegal. Solomon Islands, Sri Lanka, Tonga and the United States of America.
11Although, many states were expected to apply the Agreement provisionally in tunewith
Resolution 1 on the Early and Effective Implementation of the Agreement for the
Implementation ofthe Provisions of the United Nations Convention on the Law of the
Sea, 1982 relating to the Conservation and Management of Straddling Fish Stocks and
Highly Migratory Fish Stocks as adopted by the United Nations Conference on Straddling
Fish Stocks and Highly Migratory Fish Stocks, no State had until J 5th October J 997
agreed to a provisional application of the Agreement. See Oceans And The Law Of The
Sea: Agreement For- The Implementation Of The Provisions Of The United Nations
Convention On The Law Of The Sea Of 10 December 1982 Relating To The Conservation
And Management Of Straddling Fish Stocks And Highly Migratory Fish Stocks .. N52/
555.
12 See Law of the Sea: Agreement for the implementation of the provisions of the United
Nations Convention on the Law of the Sea of 10 December 1982 relating to the
conservation and management of straddling fish stocks and highly migratory fish stocks.
A\51 \L. 28.
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The Agenda For Development,adopted by the General Assembly encourages
countries" to become parties to the Agreement for the Implementation of the
Provisions of The United Nations Convention on the Law ofthe Sea relating
to the Cons~rvation and Management of Straddling Fish Stocks and Highly
Migratory FIShStocks, and to implement this Agreement. "13

MEETING OF STATES PARTIES TO THE CONVENTION

The Convention on the Law of the Sea, it will be recalled, does not
provide for a regular conf~rence ofParties. It did, however, stipulate Meetings
of States Parties to establish the International Tribunal for the Law of the Sea
(lLTOS) and th~ Continental Shelf Commission. It also provided for
subsequent meetings as nec~ssary e.g. to conduct elections periodically and
to adopt the bu?get of the TnbunaI. The meeting of States Parties may thus be
regarded as an Important component of the new system of ocean institutions.

It may be recalled that the Preparatory Committee for the Establishment
of the International Sea Bed Authority and the International Tribunal for the
Law of the Sea (PREPCOM) at its session held in August 1994 had
recomm~nded that the SecretaryGeneral convene an ad hoc meeting ofthe
State P~es ~othe Convention soon after the entry into force of the Convention.
Foll~Wlngthis recommendation of the PREPCOM an ad hoc meeting of States
~artIes to the Convention on the Law of the Sea was convened in New York
In November 1994.

The sixth and seventh Meetings of States Parties to the Convention
Were held in New York from 10 to 14 March 1997 and from 19 to 23 May
1997 Th S" . .'. e ixth Meeting was devoted pnmanly to the election of the 21
Smembersof the Commission on the Limits of the Continental Shelf and the
eventh M' h b' ,eetmg to t e udget of the Tnbunal. The Secretariat of the AALCC

wlnstia~n~t represented at these and other meetings of the Law of the Sea
. tubons.

-
lJA

gendafor Development, (United. Nations, New York, 1997) para 151 at pp 58-59.
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THE INTERNATIONAL SEABED AUTHORITY (ISBA) the Authority to provide the Security Council with information and assistance
needed to maintain or restore international peace and security. Article 5
stipulatesthat the" Authority agrees, subject to the provisions ofthis Agreement
relating to the safeguarding of confidentialmaterial, to provide any information
that may be requested by the International Court of Justice in accordance with
the Statute ofthe Court. At its recently concluded 52nd Session the General
Assembly approved the Agreement."

The International Seabed Authority ( hereinafter referred to as ISBA)
established by the Convention, with its seat at Kingston, Jamaica, is the
organization through which its Member States organize and conduct activities
of exploration for and exploitation of the deep seabed and ocean floor and the
sub soil thereof It comprises all the States Parties to the Convention as well
as those States which have agreed to the provisional application of the 1994
Agreement on the Law of the Sea. As of September 1997 ~~ere wer~ 115
members of the Authority, including 15 members on a provisional basis. It
may be stated,that at the request of 18 Member States, including 3 Member
States ofthe AALCC,14the General Assembly at its 51st Session considered
an item entitled "Observer Status for the International Seabed Authority in the
General Assembly'Pand ' by its resolution 5116invited" the Seabed Authority
to participate in the deliberations ofthe General assembly in the capacity of
observer. "

(i) Council ofthe International Sea-bed Authorily

It may be recalled that according to the 1994 Agreement on the Law
ofthe Sea, the Council is to consist of36 Members representing five groups
of States reflecting 4 main elements viz. (i) States with a Special interest in
deep seabed mining such as the largest consumers or largest producers of the
categories of minerals to be mined from the seabed (ii) States that have
pioneered large investments and activity in the international seabed area; (iii)
developing States with special interests such as land locked or populous States;
and (iv) an equitable geographical representation as well as a balance between
developed and developing States.

On March 14, 1997 the Secretary General of the United Nations and
that of the ISBA signed the Agreement Concerning the Relationship
between the United Nations and the International Seabed Authority.
The Agreement is "intended to define the terms on which the United Nations
and the Authority shallbe brought into relationship."16 The Agreement stipulates
that the United Nations recognizes that the Authority is the organization for
organizing and controlling activities in the seabed and ocean floor and subsoil
thereof in the Area and that the Authority shall function as an autonomous
international organization. The Authority on its part shall promote peace and
international cooperation. The provisions of Article4 of the Agreement requires

Group A has 4 Members from among those States Parties which
during the last 5 years have either consumed more than 2 percent, in value
terms of total world consumption or have had net imports of more than 2
percent invalue terms of total world imports of commodities produced from
the categories of minerals to be derived from the international seabed area-
"the" Area". Of these, one should be the State with the largest economy in
Eastern Europe in terms of gross domestic product. At its second session
held inMarch 1996 the ISBA elected the 4 States in this category. The States
so elected are Japan, Russian Federation, the United Kingdom and the United
States of America. 18

14111e18 Member States were Australia, Brazil, Cameroon, Fiji, Finland, Germany,
Iceland.India, Indonesia, Italy, Jamaica. Japan. New Zealand" Portugal, Samoa, Sweden,
Trinidad and Tobago, and the United Kingdom of Great Britain and Northen Ireland.
15See A\5 1\250\ and Add. l.
16 See Article 1entitled "Purpose of the Agreement" of the Agreement Concerning the
relationship between the United Nations and the International Seabed Authority UN
Document AJ52/260, Annex, July 28, 1997. Reproduced in 36 I.L.M 1492 (1997).
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17
18See =: And The Law of The Sea .. Lawof The Sea, A/52/L. 27

While Japan and United Kingdom have been elected for a 4 years term the Russian
Fede . '. rauon and the USA have been elected for a 2 year term with the understanding that
either of them could be re-elected for another term of 4 years, if it so wishes
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Group B has 4 Members from among the State Parties which have
made the largest investments inpreparation for and in the conduct of activities
in the area. As its second session the ISBA elected the People's Republic of
China, France, Germany and India to represent Group B States in the
Council.19

States, Island States and States which are major importers ofcategories of
minerals to be derived from the area. 21

The last group, Group E was to have 1 Q members elected on the
basis of equitable geographical distribution, provided that each geographical
region shall have at least one member elected. For this purpose, the
geographical regions are Africa, Asia, Eastern Europe, Latin America and
the Caribbean, and the Western Europe and Other States. Pursuant to that
understanding the following have been elected to represent Group E of States
inthe Council:-

(i) Asian Group: Republic ofKore~ Malaysia, and Philippines."

Group C representative ofthe States Parties which, on the basis of
production in areas under their jurisdiction ar~ maj~r net exporters of~he
categories of mineralsto be derivedfrom the area includingat least2 developing
States whose exports of such minerals have'a substantial bearing upon their
economics, is to have 4 seats on the Council. Accordingly theISB~ at its
Session in March 1996 elected Australia, Chile, Indonesia and Zambia, 20

Group D of States had agreed to divide the 6 seats available equally
among the 3 regional groups represented viz. the African Group, the Asi~n
Group and the Latin American and Caribbean Group of States. 6 States VlZ.

Bangladesh, Omf!!!,Cameroon, Nigeri~ Brazil and Trinidadand Tobago have
accordingly been elected from among the developing states and represent
States with large populations, land locked or geographically disadvantaged

(ii) Afiican Group:Egym" Kenya, Namibia, Senegal, South Africa,
Sudan and Tunisia."

21 Among the Asian Group of States Bangladesh and Oman have been elected for a 2
years and a 4 year term respectively. Among the African Group of States Cameroon has
been elected for a 2 year term and Nigeria for a 4 year term. Nigeria has been elected for
a 4 year term with the understanding that it wiII serve only during the first 2 years and
thereafter relinquish the scat to Sudan to serve for 2 years such as to complete the 4 year
term. Brazil has been elected for a 4 year term and Trinidad and Tobago will serve in tile
Council for a total period of 4 years and Paraguay for a total period of 2 years. For this
PUTJ>.OseTrinidad and Tobago elected to serve a 1year term in Group D against a 2 year
seat IS thereafter to replace Paraguay in Group E for the remaining 3 years. Trinidad and
Tobago will be replaced in Group D by Jamaica for tile remaining 1year. Paraguay, after
servlllg 1year in Group E will take an additional seat in Group E for 1year vacated by the
Western European and Others Group.
22 Republic of Korea is elected for a 2 year term; Philippines is elected for a 4 year term
but. in the fourth year (1999) it wiII occupy the seat in which it wiII participate in the
:!:erat.lOn ofthe Council without the right to vote; and Malaysia is elected to a 2 year

2JS dan i
u ... IS elected fora 2 year term (after which it 'will replace Nigeria in Group D for tile

remallllllg 2 years of the 4 year term in which Nigeria is elected; South Africa is elected
fora 2 ~ear term; Senegal is elected for 4 year term; Tunisia is elected for a 2 year term;
Kenya IS elected for a 4 year term and Namibia is elected for a 4 year term.

19 While China and France.have been elected for a 4 year term each, Germany and India
have been elected for a 2 year term each. It is understood that while Germany would be
reflected in 1998 for a 4 year term, India will be re-elected in 2000 for a 4 year term and that
the Netherlands wiII be elected in 1998 for a 4 year term. It is also understood that other
States eligible to represent Group B can contest any vacant seat in 2000.
20 While Australia and Chile have been elected for 2 years terms, Indonesia and Zambia
have been elected for 4 years terms, With regard to the latter 2 States viz. Indonesia and
Zambia however it is understood that they would after 2 years relinquish their seats to
Poland and Gabon to complete the remaining part of tile term viz. 2 years. It is further
understood that Indonesia, Zambia and indeed any other State eligible to be represented
in Group C can, after 2 years, contest the 2 seats to be vacated by Australia and Chile.
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(iii)Eastern Europe: Poland and Ukraine"
(iv)Latin America and Caribbean States, Argentina, Cuba and
Paraguay."
(v) Western Europe and other States: Austria, Italy and Netherlands"

Norway, Poland, Russian Federation, Ukraine, and the United States
of America27

(ii) Legal and Technical Commission

The functions ofthe Legal and Technical Commission as enumerated
in ~icle 165 of the ~onvention on the Law of the Sea inter alia include (i)
makingrecommendatIOns,upon the request of the Council, with regard to the
exerciseofthe Authority'sfunctions;(ii)reviewformalplansofwork for activities
in the Area and t? submit appropriate recommendations to the Council. The
Legal and TechnicalCommission of the International Seabed Authority took a
step to",:ards the fulfilment of its functions by preparing a set of Draft
RegulatIOns on Prospecting and Exploration of Polymetallic Nod I

A h
. ft u es

in the .rea erema er referred to as the Draft Regulations). The Draft
Regula~IOns prepared by the Legal and Technical Commission of the
Intema~IO~a1Seabed ~uthority comprise 32 regulations arranged in seven (7)
Parts VIZ(I) Introduction (Regulation 1) ; (ii ) Notification of Pros t'
(R I ti 2 5) ( ... ) .. pee mgegu a ~ons - ; ~IlApplications For Approval Of Plans of Work for
Explorat.IOnto Obtal~ a Contract (Regulations 6- 19); (iv) Contracts for
Exp~oratIOn.(Regulations 20-27); (v) Protection and Preservation of the
~ne Env~:onment(Regulati?n 28-30); (vi) Confidentiality (Regulation
31), an~ (vii) S~ttle~ent ofDisputes (Regulation 32). Part II of the draft
Regulatt.ons entlt1~d 'Applications For Approval Of Plans of Work for
~xploratton to Obtain ~~ontract " (Regulations 6-19) consists offour sections
~. (1) ~neral Provisions ( Regulations 6-7 ) (2) Content of Applications

Ap
egl~la~IOns8-15) ; (.3) Fees (Regulation 16 ); and ( 4) : Procedures for
p ications (Regulation 17-19)28

It would have been observed that 14 Member States ofthe AALCC
are represented on the 36 Member Council of the ISBA. The Member States
of the AALCC represented on the Seabed Council are: Arab Republic of
Egypt, Bangladesh, People's Republic of China, India, Indonesia, Japan,
Kenya, Republic of Korea, Malaysia, Nigeria, Oman, Philippines, Senegal,
and Sudan. The Council of the ISBA elected Mr.Lennox Ballah of Trinidad
and Tobago as its first Chairman.

2~ Poland is elected for a 2 year term and Ukraine is elected for a 4 year term.
25 Argentina is elected for a 4 year terin; Paraguay is elected for a 4 year term, with the
understanding that it 'will serve only the first year. after which it will relinquish the seat
to Trinidad and Tobago for the remaining 3 years; and Cuba is elected for a 2 year term.
26 Italy is elected for a 4 year tenn, but will relinquish its seat in the third year to Belgium
and will resume it in the 4th year: Austria has been be elected for a 2 year term, but in the
framework of the rotation agreement will relinquish its seat in the second year. Austria
has been designated to participate in the deliberations of the Council without the right
to vote during this second year; and The Netherlands will be elected for a 2 year term,
but will relinquish its seat in the second year to Belgium. As of 1998 the seat reverting
to the Western European and others Group in Group E will be occupied by Austria in the
first year and by Belgium in the second year.

Paragraph 1 (b) of Article 163 ofthe Convention on the Law ofthe
Sea envisaged the establishment of a Legal and Technical Commission. The
States Parties to the Convention have accordingly established a 22 member
Legal and Technical Commission comprising the nominees of Bahamas,
Cameroon, China Costa Rica, Cote d'lvoire, Cuba, Egypt, Fiji, Finland,
France, Gabon, Germany, India, Italy, Japan, Republic of Korea, Namibia,

17
d,~~~:~wart, George P), ~ameroon.(Betah,Samuel Sona), China (Li, Yuwei), Cote
Egypt (Hanafiw~o~~), ~sta.Rica (ConeJo; Jose de 1.), Cuba (preval Paez, Luis Giotto),
Jean-Pierre) Ge guihi) FIJI(Simpson, Aj.Finland (Winterhalter Boris) France (Lenoblc
Italy (Rosa Gionnan~ (Amann, Hansj.Gabon'(Mve-ebang, Marcellin), I~dia (Rajan, H.P.):
(Shimutw&eni v~ru~), Japan (S~ase~awa, Toshio), Norway (Bjorlykke, Arne), Namibia
Russian Feder' l' ' taud (Kotlinski, Ryszard), Republic of ,Korea (Kang Jung-Keuk)
States of A ~ Ion ( van F, Glumorj.Ukraine (Schhyptsov, Olexander A.) and United
21 S menca (Morgan, Charlges Lowell)

eeTheProvisional Text of th D .Ii R .
/01' Polymetal!' Nod I .. e raft egulations on Prospecting and Exploration
f\...~ IC IVO U es 111the Area prepared b th Lid .uuc. ISBAJ3LTCIWP.IlRev3 y e ega an Technical Commission
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Appended to the draft regulations are four annexures relating to (i)
Notification of Intention to Engage inProspecting; (ii)Applicationfor Approval
of a Plan of work for Exploration To Obtain a Contract; (iii) Contract for
Exploration; and ( iv) Standard Clauses for Exploration Contract.

It would have been observed that Part III ( Applications For Approval
of Plans of Work for Exploration to Obtain a Contract, Regulations 6-19)
and Part IV (Contracts for Exploration, Regulations 20-27) of the draft
regulations. read together with Annexes 2, 3 and 4 thereof are th~very core ?f
the proposed contract regime for the exploration ofpolym~talhc n?dule~ in
the Area. The work of the Commission reflects the "extensive consideration
it gives to 3 key areas that it had identified" viz. (i) the protection and
preservation of the marine environment; (ii) annual reporting and ~hetran~fer
of data bv contractors to the Authority;and (iii)Confidentialityofthe informatton
submitted."

(iii) The Finance Committee

It may be recalled that the 1994 Agreement inter alia stipulates that
the Assembly shall elect 15 Members of the Finance Committee. from
candidates nominated by States Parties, taking into account equitable
geographical representation and special interests. The 5 categories of Council
Members shall be represented on the Finance Committee by at least one
member and until the Authority remains dependent on assessed contributions,
the 5 largest contributors to the budget of the United Nations will also be
represented on the Committee. The remaining 5 members are to ?e elect~d
from among the other States Parties. The ISBA at its resumed session held III

August 1996, inter alia, elected its Finance Committee."

29 Oceans and the Law of the Sea: Law of the Sea, op cit , supra note
30 The final agreement on the composition ofthe Committee is understood to hav: been
reached after the various regional and interest groups arrived at an understandlll~ on
the allocation of seats and the duration ofterms. 7 Members ofthe Finance Committee
are nominees of developed countries and 8 those of the developing countries. The
Committee reviewed the proposed budget of the Authority submitted by the Secretary-
General of the Authority, and on the basis of its recommendations, which were endorsed
by the Council, the Assembly adopted a budget of the Authority for 1997.
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The Members oftheFinance Committee are China;France; Germany;
~; Italy; Jamaic.a; Iap.an; Mexic~; Russian Federation; South Africa;
Tunisia;Uganda; United Kingdom; United States of America; and Uruguay."
The Committee reviewed the proposed budget of the Authority submitted by
the Secretary-Generalofthe Authority, and on the basisof its recommendations,
which were endorsed by the Council, the Assembly adopted a budget of the
Authority for 1997. The Committee reviewed the proposed budget of the
Authority submitted by the Secretary-General of the Authority, and on the
basis of its recommendations, which were endorsed by the Council, the
Assembly adopted a budget of the Authority for 1997.

VI. COMMISSION ON THE LIMITS OF THE
CONTINENTAL SHELF

.
Article 76 of the Convention envisages the establishment of the

Commission on the Limits of the Continental Shelf (hereinafter referred to as
the Continental Shelf Commission).The Continental Shelf Commission
established in conformity with Annex 11 of the Convention consists of21
member~,serving in their personal capacity as experts in the field of geology,
geophYSICSor hydrography, elected by States Parties to the Convention from
among their nationals, having due regard to the need of ensuring equitable
geographical representation.

The first election, in accordance with Article 2 paragraph 2 of Annex
11of the Convention, was to have been held within 18 months after the date
~f entry into force of the ~onvention i.e. before 16May 1996. It had however
een agreed at the Meeting of the States Parties, held in New York during

-------------------31Lo
(Indi UHong (ct~na), Jean-Pi~rre Levy (France), Jobst Holborn (Germany), S. Rama Rao
ISSaca), ~em~ruco Da-~mpoh ~Italy), Coy Roache (Jamaica), Tadanori Inomata (Japan),
D . Khpstel11 Margulis (MeXICO),Serguey P. Ivanov (Russian Federation) Craig John
C~ell (South Africaj, Samia Ladgham (Tunisia), David Etuket (Uganda), Michael

. 00d (U.K), M. Deborah Wynes (U.S.A), and Ernesto Belo Rosa (Uruguay).
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ovember -December 1995, that the election ofthe members of the Continental
Shelf Commission be postponed until March 1997. The members of the
Continental Shelf Commission were elected at the sixth meeting of the State
Parties held in March 1997. The 21 States, including 8 member States ofthe
AALCC, represented on the Continental Shelf Commission are Argentina;
Brazil; Cameroon; China, Croatia; ~, France; Germany; India; Ireland;
Jamaica; Japan; Republic of Korea ; Malyasia; Mauritius. Mexico; New
Zealand; Nigeria; Norway; Russian Federation; and Zambia." It may be
mentioned that at its first session held in June 1997 the Continental Shelf
Commission elected Mr. Yuri B. Kazmin (Russian Federation) as its Chairman.
It also elected Mr. O.P. Astiz (Argentina); Mr. L.c. Awosika( Nigeria) and
Mr K.S.R. Srinivasan (India) Vice-Chairmen and Mr. P. F. Croker (Ireland)
as Rapporteur

The functions of the Commission would be (i) to consider the data
submitted by coastal States concerning the outer limits of the continental shelf
in areas where those limits extend beyond 200 nautical miles, and to make
recommendations in accordance with Article 76 of the Convention and the
statement of understanding adopted by UNCLOS IlIon 29 August 1980 ;
and (ii) to provide scientific and technical advice if requested by the coastal
State concerned during the preparation of such data.

INTERNATIONAL TRIBU AL FOR THE LAW OF THE
SEA

The States Parties to the Convention at their fifth meeting held in
New York from 24 July to 2 August 1996 elected 21 Judges ofthe International

32 Astiz. Osvaldo Pedro (Argentina), Albuquerque, Alexandre Tagore Medeiros De
(Brazil). Betah, Samuel Sona (Cameroon), Lu. Wenzheng (China), Juraacic, Mladen
(Croatia) Beltagy, Aly I (Egypt), Rio. Daniel (France), Hinz, Karl H.F. (Germany),
Srinivasan, K.R. (India), Croker. Peter F. (Ireland), Francis. Noel, Newton St. C1aver
(Jamaica), Hamuro, Kazuchika( Japan). Park, Yong-Ahn (Republic of Korea). Jaafar, A.
Bakar (Malaysia) Chan ChimYuk, Andre. C.W. (Mauritius), Carrera Hurtado, Galo (Mexico).
Lamont, Lain C. (,New Zealand), Awosika, Lawrence Folajimi (Nigeria), Brekke, Harald
(Norway), Kazmin, Yuri Borisovitch (Russian Federation). M'Dala, Chisengu Leo
(Zambia),
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Tribun~1 for the Law of the See33 In accordance with the understanding that
no regional group would have less than three seats. The geographical
renresentatIOn of the elected members of the Tribunal is a f II .Af .

53~A' G 3,·. S 0 ows. ncan
Group sran roupS,' Latin Amencan and Caribbean Group 436 E t

G 437 d ' as ern
European r?up, an Western European and other States Group, 438It
may be mentioned that one third or 7 members of the Tribunal h b
I d f 3 39 aye een

e ecte or year terms and two thirds or 14 members for 6 year te 40rms.

Duri?g its first executive session, held in the Free and Hanseatic City
of Hamburg, in October 1996 the seat of the Tribunal the Jud. , ges were sworn
ill and ele~ted Judge Thomas A. Mensah (Ghana) to serve as the first President
of the Tnbunal and Judge Rudiger Wulfrum (Germ) I d. any was e ecte Vice
President. On October 21 1996 the Jud zes of the T ib I .

. . ' 0 n una appointed Mr.
Gnt~kumar (Sri Lanka) as the first Registrar ofITLOS, and Mr. Phili e
Gautier (Belgium) as the Deputy Registrar. pp

During its.first session the ITLOS, apart from such organizational
mat~ers as the e.lectlons ?fthe President, Vice President, Registrar and De u
Registrar, conSidered: (I) the provisions ofthe Tribunal relating to matter~ 07
33Th J d
Bame~a~ngg~S~e~ted a

l
reAn:-D.H.Anderson.Hugo Caminos. Gudmundur Erikson, Paul

, . osep 1. atoly Lazarevich Kolodkin Ed d A LaiMarotta Mohamed Mouldi M . ' war . ng, Rangel Vicente
Nelson Choon-Ho Par P arsn, Tho.mas A Mensah. Tafsir Malick Ndiave, L. Dolliver
RUdige~WOlfrum, SOii~a' C. Rao. TAlulhoTreves, Budislav Vukas, Joseph Sinde Warioba
34 'J mamoto. exander Yankov. and Lihai Zhao. '
35 Ca.meroon: Ghana; Senegal: Tanzania: and Tunisia.
J6 CllIna:~ndia: Japan Republic of Korea; and Lebanon.
J7 Argent.ll1a:Belize: Brazil:and Grenada.

Bulgaria' C .
J8 ' roatia and Russian Federation.

Gennany: Iceland' Italv: and U . cd .
J9 The Jud I ,(. . rut Kingdom of Great Britain and Northern Ireland

ges e ected for three' t .
O-.ebanon):AL.Kolodkin . ) ~ar erm~ are: Paul B. Engo (Cameroon): A. Joseph
J.S. Warioba CIanzaniq) !usRsWilanlfFede(rGatlOn);VMarotta angel (Brazil); pc.Rao Ondia)''"'D H c. 0 rum ermany); '

. .AndersonCUnitcdKi d ). .
E.A.Laing (Belize)' M M Mng .om , Hugo Camino, (Argentina): G.Eiriksson (Iceland)'
L D ' . . arsu (Tunisiaj: TAM aI (Ghana '. olJiverNelson (Grenada)' C H P k ffi . '. ens 1 ~):T.M.Ndiaye (Senegal):
Vukas (Croatia): s.YaJnamoto '(J~P~)~ A1e:x~~bh~ ~ Korea}: T.!revos (Italy); Budislav

, . er a ov (Bulgariaj, and LZhao (Cluna).
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urgency; (ii) matters pertaining to the staff ofthe Tribunal; (iii) th~ princip~es
and criteria relating to incompatible activities of members ofthe Tnbun~; (IV)
establishment of Chamber of Summary proceedings; (v) problems relating to
the current budget and exchange of views about the 1998 budget; (vi) issues
concerning the relations between the Tribunal and the United Nations,.practi.cal
matters relating participation .inthe United Nations Common System, mcluding
the UN Joint Staff Pension Fund; (vii) the draft Headquarters Agreement; and
(viii) planning of sessions of the Tribunal in 1997, ~swell as the organization of
the intersessional work ofthe Members ofthe Tnbunal.

It may be stated in this regard that the General Assembly at its 51 st
Session, inter alia, welcomed the establishmentof the ITLOS. The programme
for activities for the final term (1997 -1998) of the United Nations Decade of
International Law adopted by the General Assembly at its 51st Session inter
alia takes note of the "establishment of the International Tribunal for the Law
of the Sea in October 1996 in accordance with the United Nations Convention
on the Law of the Sea" and encourages the States and other entities referred
to in Article 20 of Annex VI of the Convention to consider making use of the
Tribunal for the peaceful settlement of disputes in accordance with Article 21

. 41 •of Annex VI of the Convention.

At its 51st Session the General Assembly also asked Stated Parties to
the Convention to consider making a written declaration choosing from the
means set out in Article 287 of the Convention for the Settlement of Disputes
concerning the interpretation or application of the Convention.

During the course of 1997 the members of the Tribunal decided the
Tribunal would apply the draft Rules of the Tribunal, prepared by the
PREPCOM , on a provisional basis. It also decided to give para~ount
consideration to ensure that the Rules be user friendly. It also established
three standing chambers in addition to the Seabed Disputes Chamber. ~.he
three Chambers established are the(i) Chamber of Summary Procedure.(ii)

41 See United Nations Decade of International Law.. Report of the Sixth Committee
Doc. NO.A\51\625andA\C.6\51\L. 11.
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Chamber for Fisheries Disputes, ~2and(iii) Chamber for Marine Envirownent
Disputes.43

On 4 December 1997 the International Tribunal for the Law ofthe
Sea delivered its firstjudgment in "The MIV "Saiga " Case (Saint Vmcent and
the Grenadines vs. Guinea). In its first case the Tribunal unanimously found
that it had jurisdiction under Article 292 of the Convention on the Law of the
Sea to entertain the Application filed by Saint Vmcent, and the Grenadines on
13 November 1997. By a vote of 12 to 9 the Tribunal 44 found that the
Application was admissible. The Tribunal ordered that Guinea release the
MIV Saiga and its crew from detention and decided that the release shall be
upon the Posting of a reasonable bond or security. In further decided in this
regard that the security shallconsist of (i)gas oildischarged from theMlVSaiga;
and (2) the amount of US $ 400,000, to be posted in the form ofa letter of
credit or bank guarantee or , if agreed by the parties, in any other form.

THE GLOBAL PROGRAMME OF ACTION FOR THE
PROTECTION OF THE MARINE ENVIRONMENT
FROM LAND BASED ACTIVITIES

At its 51st Session the General Assembly by its resolution 51/189 of
December 16, 1996 endorsed the Washington Declaration on the

42Th M
e embers of the Tribunal selected to serve on the Chamber for Fisheries Disputes

~~~r!no~~erson; H. Carninos; G.Eiriksson; P.B.Engo ; E.A.Laing; P.c.Rao; and

~.The Members of the Tribunal selected to serve on the Chamber for Marine Environment
}J.~~utes are the ~ce President, Judge R. Wo.lftum;A.L.Kolodkin; M.M.Marsit; Choon-
44 ark; 1. S.Wanoba ; S. Yamamoto; and A. Yankov ,

MThe Judges who vote against the admissibility of the Application were the President
A :d

nsah
, the ~ce President Wolfrum) and Judges Yamamoto Park Nelson P C Rao

~l erson, Ndiaye and Vukas. ' , , '" .
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Protection ofthe Marine EnvironmentFrom Land Based Activities."The Global
.Programme Of Action For The Protection Of The Marine Environment From
Land Based Activities (hereafter referred to as the GPA) adopted by the
Washington Conference comprises 5 parts viz.(i) Introduction;(ii) Action at
the National Level;(iii)Regional Cooperation; (iv)International Cooperation;
and (v) Recommended Approaches by Source Category ..t6

. Fin~y, it ma~be stated in this regard that the Secretary General of the
~n~ted ~atIOns has in ~is r.eport to the General Assembly pointed out that

h~le~hISG~A has no binding character, it rests on a firm international legal
~asIS,"' particular, th~ UN Convention on the Law of the Sea and is expected
.0 con~nbute substantiallyto the progressive development of international law
mcludmg the Law of the Sea. '

The GPAreflectsthat States face an increasingnumber of commitments
flowing from Agenda 21 and related Conventions the implementation of which
would require new approaches by,and new forms of collaboration among,
Governments, Organizations and institutionswith responsibilitiesand expertise
relevant to marine and coastal areas at all levels - national, regional and global
including the promotion of innovative financial mechanism to generate the
needed resources.

Part Four recognizes Int~m.ational Cooperation as being important
for the succ.essfulan~ cost-effective Implementation ofthe GPA and forms its
central role me~ancmg capacitybuilding,technology transfer and cooperation
as well as financial support. Apart from the fact that effective implementation
of the GPA would require efficient support from appropriate international
agencies, international cooperation is necessary to ensure regular review of
th~ implementation .of the programme and its further development and
adJustme~t. Acc~rdmg~y,.the f~~r maj?~ ac~ivities enumerated in this part
relate '? (I) cap~cIt~ building; (n) mobilization of financial resources; (iii)
InternatIonalInstitutionalFramework; and (iv) Additionalareas of international
arrangements.

The second part of the GPAaddressed to Actions at the National
Levels identifies the basis for action, objectives and finally the actions. The
six actions recommended are: (i) identification and assessment of problems;
(ii) establishment of priorities; (iii) setting management objectives for priority
problems; (iv) identification,evaluationand selectionof strategies and measures;
(v) criteria for evaluating the effectiveness strategies and measures,; and (vi)
programme support elements.

The finalpart of the GPArecommends approaches by pollutant source
category. The pollutants i~enti~ed are (a) sewage; (h) persistent organic
pollutants (POPS); (c) ~dIO active substances; (d) Heavy metals; (e) Oils
(hyd~ocarbons!; (f) Nutnents; (?) sedicut~tion mobilization; (h) litter; and (i)
ph~sIcalalterations an~ destruction of habitats, This part ofthe GPA provides
guidance as to th~ actions that States need to consider at national, regional
and.global levels, in accor~ance with their national capacities, priorities and
avaII~ble.resources, and WIththe cooperation ofthe UN and other relevant
organIZat~~~as wellaswit~the internationalcooperation for buildingcapacities
and mobI~Izmgresources 'Identified in the preceding part on "International
Cooperation.

45 The Washington Declaration on the protection ofthe Marine Environment from Land
Based Activities was adopted by the Inter-govemmental Conference to Adopt a Global
Progrmmne of Action for the Protection of the Marine Environment from Land Based
Activities, held in Washington from 23 October to 3 November 1995. The Conference
was convened by the Executive Director of the UNEP pursuant to the request made in
Chapter 17 of Agenda 21 for the purpose of adopting a programme of action for the
protection ofthe marine envirornnent from land based activities. The Conference affirmed
the need to preserve the marine environment for the present' and future generations and
reaffirmed the relevant provisions of Chapters 17, 33 and 34 of Agenda 21 as well as the
Rio Declaration on Environment and.Deveiopment.
46 A\5 1\ I 16\ dated 16 April, 1996

42

REVIEW OF THE IMPLEMENTATION OF CHAPTER 17
OF AGENDA 21

E .Chapter 17 of Agenda 21 adopted by the United Nations Conference
on nvironment and Development (hereinafter called the UNCED) rests on
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the foundation furnished by the Convention on the Law of the Sea. The
Nineteenth Special Session of the General Assembly, held in June 1997, to
Review and Appraise the Implementation of Agenda 21 inter alia recommended
that Governments "take advantage of the challenge and opportunity presented
by the International ~ear oft~e Oceans in 1.998".. To address the need for
improving global decision-making on the manne environment the Progr~e
of Action for the Further Implementation of Agenda 21 adopted by the Special
Session called for periodic intergovernmental reviews by the Commission on
Sustainable Development of all aspects of the marine environment and its
related issues, as described in Chapter 17 of Agenda 21, for which the overall
legal framework is provided by the Convention on the Law of the Sea.

The Programme of Action also emphasized the need for concerted
action by all states and for improved cooperation to assist developing countries
in implementing all relevant decisions and instruments in order to participate
effectively in the sustainable use, conservation and management of their fishery
resources, as provided for in the Convention and other international legal
instruments and to achieve integrated coastal management.

inter alia, called for a periodic intergovernmental review by the Commission of
all aspects of the marine environment and its related issues, as described in
Chapter 17 of Agenda 2 1, and for which the overall legal framework was
provided by the United Nations Convention on the Law of the Sea. There is
a n~ed for concerted action by all countries and for improved cooperation to
~SSIStdevel?ping countries in implementing the relevant agreements and
Instruments Inorder that they may participate effectively in the sustainable use
conservatio.n and management of their fishery resources, as provided for i~
the Convention and other intemationallegal instruments, and achieve integrated
coas~alzone management. The Resolution adopted at the Nineteenth Special
Session of the General Assembly emphasized the need for:

(a) All Governments to ratify or to accede to the relevant
agreements as soon as possible and to implement effectively such agreements
as well as relevant voluntary instruments;

The General Assembly noted that progress has been achieved since
the UNCED in the negotiation of agreements and voluntary instruments for
improving the conservation and management of fishery resources and for the
protection ofthe marine environment. Furthermore, progress has been made
in the conservation and management of specific fishery stocks for the purpose
of securing the sustainable utilization ofthese resources. It, however, expressed
concern about the decline of many fish stocks, high levels of discards, and
rising marine pollution It recognized the need to continue to improve
decisionmaking at the national, regional and global levels.

(b) AllGovernments to implement General Assembly Resolution
51/189 of ~6December 1996, including the strengthening of institutional links
~obe established between the relevant intergovernmental mechanisms involved
IIIthe d~velopment and implementation of integrated coastal zone management.
Followmg progress on the United Nations Convention on the Law ofthe Sea
and bearing in mind Principle 13 ofthe Rio Declaration on Environment and'

To address the need for improvingglobal decision-makingon the marine
environment, there is an urgent need for Govemmqnts to implement decision
4\ 1 5 of the Commission on Sustainable Development" in which the
Commission,

advan~es made in t.he~rea.since 1992 and made the following recommendations: (a) The
;stabhshment of l.nstltutIOnal arran.gements for the implementation of the Global
ro?r~~nme of ACtIO~for t~leProtecnon of the Marine Environment from Land-based

~ctIVltles and for periodic mtergovernmental review; (b)The introduction of periodic
mtergovernmental review of all aspects of'the marihe environment and its related issues:
~c) Reporting to the Secretary-General on the imp lementation of international fisher;
II1s~ruments and on "progress made. in improving the sustainability of fisheries" (d) A
~evle,,~of the ACC Subcom~Ittee WItha view to improving its status and effectiveness.
ncludm~ the need for closer mter-agency links (by the Secretary-General); (e) A review
~: the J~lllt Gr?up of~),:p~rts on the Scientific Aspects of marine Pollution (GESAMP)
ith a VIewto unprovmg Its effectiveness and comprehensiveness while maintaining its

status as a source .o~agreed, mdependent scientific advice and (f) Ongoing review of
the. need for additional measures to address the issue of degradation of the marine
envIronment from offshore oil and gas development.

47 See Official Records ofthe Economic and Social Council, 1996, Supplement No.8
(E\1996\28). Chapter 1 Section C, decision 4\15, para 45 (a). The CSD at its fourth
session in 1996 had in its review of Chapter 17 of Agenda 21 welcomed the important

44

45



Development, there is a need to strengthen the implementation of existing
international and regional agreements on marine pollution, with a view in
particular to ensuring better contingency planning, response, and liability and
compensation mechanisms;

and the resources for its collation, analysis and dissemination. 48

ROLE OF INTERNATIONAL ORGANIZATIONS

(c) Better identification of priorities for action at the global level
to promote the conservation and sustainable use of the marine

environment, as well as better means for integrating such action;

.. The General As.sembly.at its 49th session, it will be recalled, had
tnVltedall t~e competent mternatlon~ o~gani~tions to assess the implications
ofdthe~ndtry~fytodfod~c:eof the Convention in their respective fields of competence
an to 1 enti a itional measures that may need to be taken as a. . . consequence
of the entry into force of the Convention With a view to ensuring if. d . aum orm
consistent an ~oordmated approach to the implementation of the provisions
of the Convention throughout the United Nations system It d h. . requeste t e
~ecretary General: m that regard, to prepare a comprehensive report on the
~mpactof the entry mto force ofthe Convention on related existing or proposed
instruments and programmes throughout the United N ti. a Ions syst em and to
submit a report thereon to the General Assembly at its 51 5t session

. .General A~se~bly Resolution 49\28 had also invited the competent
international orgaruzatrons, as well as developmental and fundi . ti .
to take snecif . mg ms itunons

.especi c account m their programmes and activities of the impact of the
entry into force o~the Convention on the needs of States, especially develo in
States, f?r. t.ec!tmca~and financial assistance and to suPPort,sub-region~ o~

C
regrOnal~rutlatIvesaimed at cooperation in the effective implementation of the
onventIOn.

(d) Further international cooperation to support the strengthening,
where needed, of regional and sub-regional agreements for the

protection and sustainable use of the oceans and sea

(e) Governments to prevent or eliminate over fishing and excess
fishing capacity through the adoption of management measures and mechanisms
to ensure the sustainable management and utilization offishery resources and
to undertake programmes of work to achieve the reduction and elimination of
wasteful fishing practices, wherever they may occur, especially in relation to
large sea le industrialized fishing. The emphasis given by the Commission on
Sustainable Development at its fourth session to the importance of effective
conservation and management offish stocks, and in particular to eliminating
over fishing, in order to identify specific steps at national or regional levels to
prevent or eliminate excess fishing capacity, will need to be carried forward in
all appropriate international forums including, in particular, the Committee on
Fisheries of the Food and Agriculture Organization ofthe United Nations;

(f) Governments to take actions, individually and through their
participation in competent global and regional forums, to improve the quality
and quantity of scientific data as a basis for effective decisions related to the
protection ofthe marine environment and the conservation and management
of marine living resources; in this regard, greater international cooperation is
required to assist developing countries, in particular small island developing
States, to operationalise data networks and clearing houses for
informationsharing on,occans. In this context, particular emphasis must be
placed on the collection of biological and other fisheries-related information

or . I~ order to ~voi~ potential confusion regarding which organization or
pr~~tIons are pnmanly.responsible for the activities set forth in the specific
th OVISsrons of the Convention the Division for Ocean Affairs and the Law of

e ea of the office oflegal Aff . .
the Unit d.jrati . airs, acting as the Secretariat responsible for
table t e ,~atIOns Conventron on the law of the Sea, has now prepared a
irnplica~.asslstf S:ates and t.o contribute to a better understanding of the
and out I.~ns~ t e Conventron for the organizations and bodies both within
fields OfSIe t e UN system dealing with marine affairs within their respective

competence.----------48See Programme for If F. h 1
R.esOlution AIRES/S_19(~e d urtder. mplemention of Agenda 21, General Assembly

,~a opte .without a vote, on June 28. 1997 Ann· 36, ex, para .
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. -19· th Sequence in which they appear m
The table lists 12 subjects in e f 18 "competent international

the Convention., together ~ith the na~~: ~rganizations identified are the
organizations" m such subject. are~s. IMO IOC, ISBA, IWC; UNCTAD;
FAO; the lAEA; ICAO, IRO, ILO'. WHO. WIPO. WMO: and the WTO.

P UNEp· UNESCO· UNID, " fL al
UND .;. .' Mairs and the Law of the Sea ofthe .O~ce 0 eg
The DIVIsIon for Ocean I' di t d that the table is indicative and not
Affairs has, however, clear y In ica e . ations may become "competent". . I h larified that some orgaruz
authoritative. t as c ., . fthe Convention while others. h t t certain proVISIOns0 ,
in the future Wit respec o. d b mpetent in an advisory or another
not formally named but considere to .e c~ . "58

capacity may cooperate with the organizations listed.

MERGING ISSUES

Article 319 (2) (a), of the Law ofthe Sea Convention requ~res t~e
. d Nations to report to all States Parties, t e

Secretary General of the U~Ite detent international organizations on
International Seabed Authonty an ~omp ith respect to the Convention. The
issues of a general natur~ that have a;sen ~he attention of States Parties, the
Secretary General had In ~ repo~, rawn izations to three issues which in
Authority and com~etent I~te~~t:nal ~:~~~heir co~sideration. 51 The issues
his opinion have.ansen a~ w ;~he:~~erwater cultural Heritage; (ii) Marineidentified were: (ij Protection 0... . .

and Coastal Biodiversity; and (Ill) Rules of ongm.

. ... I Sea and Contiguous zone,. (ii) Straits used for
-19 The subjects listed are (I~.Ternto~la I . St t s (iv) Exclusive Economic Zone; (v)
International Navigation; (m) Archl~e agllc ade 'Sell1iEnclosed seas' (viii) The Area

f ( i)H· I Seas (VII)Enc ose or , h.Continental Shel ; VI ign , . E . nment (x)Marine ScientificResearc ,. Pr uonotthe Marine nvuo , .
(ix)Protectionand eserva . 'T' I 1 gy. and (xii) Settlement ofDisputes.d T fer ofManne iec ino 0 "(xi) Development an rans . . .. {;. Ocean Affairs and the Law of the
50 SeeLawoftheSea Bulletin NO.3IUN DIVISIOnor

. 1M:' NewYork 1996\p.79para 3. .
Sea,OfficeofLega airs, '. I 319 of the United Nations Convention
51 .Report of the Secretary General under Artie e. ordance with article 319 (3), to

SPLOS/6 Such reports are m ace
on the Law ofthe Sea.. .. h li ted in article 156 as observers of thebe transmitted also to those States whic are IS
Authority.
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As regards the matter of the protection of underwater cultural. heritage
attention was drawn to the work of the UNESCO on the possible drafting of
an international standard-setting instrument for the pr~tection ofthe underwater
cultural heritage. It was pointed out that the UNESCO General Conference
had called upon UNESCO to consult with the United Nations Office on Law
ofthe Sea matters, as well as the IMO on such aspects as salvage, and to
organize a meeting of experts. Comments were invited on the findings of the
experts, and a final report submitted to the General Conference at its twenty-
ninth session in 1997, for it "to determine whether it is desirable for the matter
to be dealt with on an international basis and on the method which should be
adopted for this purpose".

Apropos coastal biodiversity the attention of Member States was
drawn to the developments in the field of marine and coastal biOdiversity and
to the implications thereoffor the Law of the Sea. It has been pointed in this
regard that the Second Meeting of the Conference of Parties to the Convention
ofBiological Diversity had declared a new global consensus on the importance
of marine and coastal biological diversity. 52 The Conference of Parties had, in
a resolution, requested the secretariat of the Convention on Biological Diversity,
in consultation with the Division for Ocean Affairs and the Law of the Sea of
the United Nations, "to undertake a study of the relationship between the
Convention on Biological Diversity and the United nations Convention on the
Law of the Sea with regard to the conservation and sustainable use of genetic
resources on the deep seabed, with a view to enabling the Subsidiary Body
on Scientific, Technical and Technological Advice (SBSTTA) to address at
future meetings as appropriate, the scientific, technical and technological issues
relating to bio-prospecting of genetic resources on the deep seabed."

The topic touches not only on the protection and preservation of the
marine environment, including that of the international seabed area, but also
on such other matters as the application of the consent regime for marine
SCientific research, the regime for protected areas in the exclusive economic
ZOne,the duties of conservation and management of the living resources of the
high seas, and the sustainabledevelopment ofliving marine resources generally.------------------------
52 Resolution II\ 10 on the "Conservation and Sustainable Use of Marine and coastalBiOlogicalDiversity"
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The specific issue of access points to the need for the rational and orderly
development of activities relating to the utilization of genetic resources derived
from the deep seabed area beyond the limitsof nationaljurisdiction. In addition
to the questions that may be raised concerning applicable or relevant
international law and the possible development of generally accepted
international rules and regulations, a number of concerns exist as to the
appropriate intergovernmental forum for consideration ofthe issues now raised,
as well as other institutional issues, includingcoordination among treaty bodies
and the competent international organizations.

The entry into force of the Convention has brought new attention to all
areas affected, or potentially affected, by the Law of the Sea. Attention is
now focussed by the World Trade Organization CWTO)and the World Customs
Organization on the possible need to formulate special provisions as to "rules
of origin" to dealwith products (both livingand non-living)originatingor derived
from the various maritime zones. In addition to clarifyingthe concepts and the
jurisdictional aspects of the territorial sea, the high seas, the continental shelf,
the exclusive economic zone and the international seabed area, the Division
for Ocean Affairs and the Law of the Sea has brought a broad range of issues
to the attention ofthe TechnicalCommittee ofthe WorldCustoms Organizations
and the WTO Committee on Rules of Origin, which are charged with further
legal development under the Agreement on Rules of Origin.

COMMENTS AND OBSERVATIONS

The International Community has, since the entry into force of the
Law of the Sea Convention in November 1994 devoted its attention to the
establishmentof the institutionsthat instrumenthad envisaged. The establishment
of the new treaty system of ocean institutions is now almost complete and
what is more it has begun functioning. The conclusion of an Agreement
concerning the relationship between the United Nations and the International
Seabed Authority, the work of the Legal and Technical Commission on the
draft regulations governing the exploration of polymetallic nodules in the Area
and the first judgment ofthe Tribunal for the Law ofthe Sea in The MIVII
"Saiga" are all pointers to that end.

50

The General Assembly has repeatedly called on States to harmonize
their national legislation with the provisions of the Convention and ensure their
consistent application. A persistent inconsistency with the Convention are the
claims of 15 States" for a territorial sea extending beyond 12 miles and the
claim of one coastal State for a contiguous zone exceeding 24 nautical miles.

With its entry into force and with new prospects for its universal
a~ceptance t~e Convention on the Law of the Sea is attracting renewed and
Widespread Interest among governments and, intergovernmental and
nongovernmental o.rganizations .. The Convention is being increasingly
recogruzed as providing the mecharusm for addressing allocean related issues
and by clearly defining the terms of international cooperation serves to enhance
coordination and p~omote ~oher~nce of action ..In the words of the Secretary-
General of the Un~ted Nations the Convention provides a universal legal
fr~m~work for .ratIOnal!yma~aging marine resources and an agreed set of
p~nciple.s to guide considerarion of the numerous issues and challenges that
WIll contl~ue ~oanse from navigation and over flight to resource exploration
and exp~OItatIO~conservatIO~ and pollution and fishing and shipping, the
Convention provides a focal pomt for mternational deliberation and for action."

-
53 An
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III. THE UNITED NATIONS DECADE OF
INTERNATIONAL LAW

(i) Introduction

The item "The United ations Decade ofInternational Law" was
placed on the agenda of the 29th Session of the AALCC held in Beijing in
1990 following the adoption by the General Assembly of Resolution 44\23
declaring the Decade of the Nineties as the United Nations Decade of
International Law. The main objectives ofthe Decade were: (i) to promote
acceptance of and respect for the principlesof international law; (ii)to promote
methods and means for the peaceful settlement of disputes between States,
includingresort to and fullrespect for the International Court of'Justice; (iii)to
encourage the progressive development and codification of international law;
and (iv) to encourage the teaching, study,disseminationand wider appreciation
of international law.

At the 29th Session of the AALCC the Secretary-General had
observed, inter alia, that it was appropriate that the Committee addressed
itselfto and responded to the Resolution 44\23 of the General Assembly. The
AALCC at its 29th Session after due consideration ofthe Secretariat ote
mandated the Secretariat to prepare a comprehensive study on the United

ations Decade ofInternational Law.

In pursuance of the above mandate the Secretariat prepared and
forwarded to the Office of the Legal Counsel of the United Nations its
observations and views on the Decade which were reproduced in the Report
of the Secretary-Generalofthe United ationson the item"The United Nations
Decade ofInternational Law". The item has thereafter been considered at
each successive sessions of the General Assembly of the United Nations as
well as the AALCC. The matter has also been discussed at the meetings of
the Legal Advisers of the Member States of the AALCC.

At the thirty sixth session of the AALCC, inter alia reaffirmed that
many of the political, economic and social problems which riddle the member
States of the international society can be resolved on the basis of the rule of
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law Reiterating the significance of strict adherence to the principles oflaw as
enshrined in the Charter of the United Nations the AALCC requested its
member States to give serious attention to the observance and implementation
of the Decade. It requested the Secretary General to urge the Member States
to ratify the relevant international conventions and apprise the Secretary General
of the United Nations of the initiative taken by the AALCC Secretariat in that
regard. It also directed the Secretariat of the AALCC to continue its efforts
towards the realization of the objectives of the United Nations Decade of
International Law

Meeting of The Legal Advisers of Member States of The
AALCC

The proposal for the periodic meetings among the Legal Advisers of
the Member States of the AALCC for exchange of views on current problems
and issues was initiated and approved at the Committee's Tokyo Session held
in 1974. Since then a number of meetings of the Legal Advisers of Member
States of the AALCC have been held.

It may be mentioned that speaking at a panel discussion on the UN
Decade of International Law: Progress and Promises organized by The
American Society ofInternational Law Ambassador Andreas J. Jacovides,
Ambassador of Cyprus to the United States of America, had inter alia referred
to

"the very useful practice of such regional organizations as the Asian
African Legal Consultative Committee (AALCC) to hold meetings of their
respective countries representatives in New York, at the same time as the ILC
debate in the Sixth Committee. These meetings are often addressed by
personalities visiting New York at the same time, such as the President and
other members ofthe International Court ofJustice. This practice, in addition
to the annual sessions of the AALCC and other regional organizations, such
as the European Committee on Legal Cooperation and the Inter-American
Juridical Committee, certainly contributes positively to the objectives of the
Decade."*
• See the remarks of Ambassador Andreas J. Jacovides, Ambassador of Cyprus to the
United States America in the American Society of international Law; Proceedings of
the 89th Annual Meeting April 5-8 1995. page 172 at 17-t-175
54

The Committee at its 36th Session held in Tehran, 1997 had directed
the Secretariat to convene a meeting ofthe Legal Advisers of Member States
at the United Nations Headquarters in New York.

Pursuant to that mandate a meeting ofthe Legal Advisers of Member
States ofthe AALCC was convened at the UN Office in New York in October
1997. This meeting was chaired by Dr. Javad M. Zarif, Deputy Foreign
Minister for Legal and International Affairs, Government ofthe Islamic Republic
ofIran, and the then president of the AALCC. Representatives of Member
States and senior officials of the United Nations participated in that meeting
which was addressed by the President of the International Court ofJustice
Mr. StephenM. Schwebel; the Chairman of the Sixth Committee Ambassador
Tomka.; the Chairman ofthe International Law Commission, Professor Alain
Pellet, the Chairperson of the Working Group on the United Nations Decade
ofInternational Law, Ambassador Ms. Socorro Flores and the Chairman of
the Preparatory Committee on the Establishment of an International Criminal
Court, Ambassador Mr. Adrian Bos.

The discussions at the meeting were based on a Background Note
prepared by the Secretariat wherein two items had been identified for an
informal exchange of views among the Legal Advisers of Member States: (i)
the United Nations Decade oflnternational Law; and (ii) the Reservation to
Treaties.

In his address to the Legal Advisers of the Member States the
Secretary General said that the Secretariat did not expect the Legal Advisers
to give detailed comments on the above mentioned subjects but merely sought
their opinion and policy guidance as to which of these items the Legal Advisors
of Member States would desire the Secretariat to take up as a matter of
priority. The Legal Advisers approved the convening of a Special Meeting at
the 37th Session of the AALCC, on the Reservation To Treaties.
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Development, there is a need to strengthen the implementatio? of e~isti~g
international and regional agreements on ma:,ine pollution, Wlt~ a .~lew in
particular to ensuring ~etter contingency planrung, response, and ltabihty and
compensation mecharusms;

(c) Better identification of priorities f~r action at the globalle~el
to promote the conservation and sustainable us~ of the manne

ironment as well as better means for integrating such action;enVl , .

and the resources for its collation, analysis and dissemination."

ROLE OF INTERNATIONAL ORGANIZATIONS

(d) Further international cooperation to ~upport the strengthening,
where needed, of regional and sub-regional agreements for the

protection and sustainable use of the oceans and sea

(e) Governments to prevent or eliminate over fishing and ex~ess
fi hingcapacitythrough the adoption of management measures and mechamsms
t~ ensure the sustainable management and utilization of?shery re~o~rc~sand
to undertake programmes of work to achieve the reduction ~nde.lImmat~onof
wasteful fishing practices, wherever they may occur, especially m r~la:lOnto
large sea le industrialized fishing. The emp~asis give~ by the Commlsslon.on
Sustainable Development at its fourth session to the Importance o~ef!ect~ve
conservation and management of fish stocks, and i~particular ~oeliminating
over fishing, in order to identify specific steps at national or reg~onallevels :0
prevent or eliminate excess fishing c~paci~, wi.llnee~ to be carried f0r-:'ard in
all appropriate international forums mcludill~, illparticular, th~ Co~ttee. on
Fisheries of the Food and Agriculture Organization of the Umted Nations;

(f) Governments to take actions, individuall~ and through th~ir
participation in competent global and regional fo~ms, to.I~prove the quality
and quantity of scientific data as a basis for effective de~lslons related to the
protection of the marine environment and the co~servatI~n and manage~e~t
of marine living resources; in this regard, greater mternatlO~alcooperatlo~ IS
required to assist developing countries, in particular smallI~land developing
States, to operationalise data networks and clearing h~uses for
informationsharing on,occans. In this context, parti.cular emp~asis mu~t be
placed on the collection of biological and other fisheries-related Information

The General Assembly at its 49th session, it will be recalled, had
invited all the competent international organizations to assess the implications
of the entry into force of the Convention in their respective fieldsof competence
and to identify additional measures that may need to be taken as a consequence
of the entry into force of the Convention with a view to ensuring a uniform,
consistent and coordinated approach to the implementation of the provisions
of the Convention throughout the United Nations system. It requested the
Secretary General, in that regard, to prepare a comprehensive report on the
impact of the entry into force of the Convention on related existingor proposed
instruments and programmes throughout the United Nations syst em and to
submit a report thereon to the General Assembly at its 51st session.

General Assembly Resolution 49\28 had also invited the competent
international organizations, as well as developmental and funding institutions
to take specificaccount in their programmes and activities of the impact of the
entry into force of the Convention on the needs of States, especiallydeveloping
States, for technical and financial assistance and to support,sub-regional or
regional initiatives aimed at cooperation in the effective implementation of the
Convention.

In order to avoid potential confusion regarding which organization or
organizations are primarily responsible for the activities set forth inthe specific
provisions of the Convention the Division for Ocean Affairs and the Law of
the Sea of the office oflegal Affairs, acting as the Secretariat responsible for
the United, nations Convention on the law of the Sea, has now prepared a
table to assist States and to contribute to a better understanding of the
implications of the Convention for the organizations and bodies both within
and outside the UN system dealing with marine affairs within their respective
fields of competence.

-0 .cee Programme for the Further implement/on of Agenda 21. General Assembly
Resolution AIRES/S-19'2adopted, 'Withouta vote, on June 28. 1997, Annex, para 36.
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The table lists 12 subjects" in the Sequence in which they appear in
the Convention, together with the names of 18 "competent international
organizations" in such subject areas. The Organizations identified are the
FAO; the lAEA; ICAO; IHO; ILO, IMO, IOC, ISBA, IWC; UNCTAD;
UNDP; UNEP; UNESCO; UNIDO; WHO; WIPO; WMO: and the WTO.
The Division for Ocean Affairs and the Law ofthe Sea ofthe Office of Legal
Affairs has, however, clearly indicated that the table is indicative and not
authoritative. It has clarified that some organizations may become "competent"
in the future with respect to certain provisions ofthe Convention, while others
not formally named but considered to be competent in an advisory or another
capacity may cooperate with the organizations listed. "58

MERGING ISSUES

Article 319 (2) (a), of the Law of the Sea Convention requires the
Secretary General of the United Nations to report to all States Parties, the
International Seabed Authority and competent international organizations on
issues of a general nature that have arisen with respect to the Convention. The
Secretary General had in a report, drawn the attention of States Parties, the
Authority and competent international organizations, to three issues which in
his opinion have arisen and which warrant their consideration. 51 The issues
identified were: (i) Protection of the underwater cultural Heritage; (ii) Marine
and Coastal Biodiversity; and (iii) Rules of origin.

49 The subjects listed are (i) Territorial Sea and Contiguous zone,. (ii) Straits used for
International Navigation; (iii) Archipelagic States, (iv) Exclusive Economic Zone; (v)
Continental Shelf; (vi) High Seas, (vii) Enclosed or Semi Enclosed seas; (viii) The Area
(ix)Protectionand PreservationoftheMarine Environment;(x)Marine ScientificResearch;
(xi) Development and Transfer ofMarine Technology;,and (xii) Settlement ofDisputes.
50 .SeeLawoftheSea Bulletin NO.3lUN Division for Ocean Affairs and the Law of the
Sea, OfficeofLegal Affairs,New York, 1996\p.79para 3.
51 .Report of the Secretary General under Article 319 of the United Nations Convention
on the Law of the Sea.. SPLOS/6. Such reports are in accordance with article 319 (3), to
be transmitted also to those States which are listed in article 156 as observers of the
Authority.
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As regards the matter of the protection of underwater cultural.heritage
attention was drawn to the work of the UNESCO on the possible drafting of
an international standard-setting instrument for the protection ofthe underwater
cultural heritage. It was pointed out that the UNESCO General Conference
had called upon UNESCO to consult with the United Nations Office on Law
of the Sea matters, as well as the IMO on such aspects as salvage, and to
organize a meeting of experts. Comments were invited on the findings of the
experts, and a final report submitted to the General Conference at its twenty-
ninth session in 1997, for it "to determine whether it is desirable for the matter
to be dealt with on an international basis and on the method which should be
adopted for this purpose".

Apropos coastal biodiversity the attention of Member States was
drawn to the developments in the field of marine and coastal biodiversity and
to the implications thereoffor the Law of the Sea. It has been pointed in this
regard that the Second Meeting of the Conference of Parties to the Convention
of Biological Diversity had declared a new global consensus on the importance
of marine and coastal biological diversityPThe Conference of Parties had, in
a resolution, requested the secretariat of the Convention on Biological Diversity,
in consultation with the Division for Ocean Affairs and the Law of the Sea of
the United Nations, "to undertake a study of the relationship between the
Convention on Biological Diversity and the United nations Convention on the
Law of the Sea with regard to the conservation and sustainable use of genetic
resources on the deep seabed, with a view to enabling the Subsidiary Body
on Scientific, Technical and Technological Advice (SBSTTA) to address at
future meetings as appropriate, the scientific, technical and technological issues
relating to bio-prospecting of genetic resources on the deep seabed."

The topic touches not only on the protection and preservation of the
marine environment, including that of the international seabed area, but also
on such other matters as the application of the consent regime for marine
scientific research, the regime for protected areas in the exclusive economic
z?ne, the duties of conservation and management of the living resources of the
~gh seas, and the sustainabledevelopment ofliving marine resources generally.

52 Resolution II\ 10 on the "Conservation and Sustainable Use of Marine and coastal
Biological Diversity"
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The specific issue of access points to the need for the rational and orderly
development of activities relating to the utilization of genetic resources derived
from the deep seabed area beyond the limits of nationaljurisdiction. In addition
to the questions that may be raised concerning applicable or relevant
international law and the possible development of generally accepted
international rules and regulations, a number of concerns exist as to the
appropriate intergovernmental forum for consideration ofthe issues now raised,
as well as other institutional issues, including coordination among treaty bodies
and the competent international organizations.

The entry into force of the Convention has brought new attention to all
areas affected, or potentially affected, by the Law of the Sea. Attention is
now focussed by the World Trade Organization (WTO) and the World Customs
Organization on the possible need to formulate special provisions as to "rules
of origin" to dealwith products (both livingand non-living)originatingor derived
from the various maritime zones. In addition to clarifyingthe concepts and the
jurisdictional aspects of the territorial sea, the high seas, the continental shelf,
the exclusive economic zone and the international seabed area, the Division
for Ocean Affairs and the Law of the Sea has brought a broad range of issues
to the attention ofthe TechnicalCommittee of the WorldCustoms Organizations
and the WTO Committee on Rules of Origin, which are charged with further
legal development under the Agreement on Rules of Origin.

COMMENTS AND OBSERVATIONS

The International Community has, since the entry into force of the
Law of the Sea Convention in November 1994 devoted its attention to the
establishmentof the institutionsthat instrumenthad envisaged. The establishment
of the new treaty system of ocean institutions is now almost complete and
what is more it has begun functioning. The conclusion of an Agreement
concerning the relationship between the United Nations and the International
Seabed Authority, the work of the Legal and Technical Commission on the
draft regulations governing the exploration of polymetallic nodules in the Area
and the first judgment of the Tribunal for the Law of the Sea in The MIVII
"Saiga" are all pointers to that end.

50

The General Assembly has repeatedly called on States to harmonize
their national legislation with the provisions ofthe Convention and ensure their
consistent application. A persistent inconsistency with the Convention are the
claims of 15 States" for a territorial sea extending beyond 12 miles and the
claim of one coastal State for a contiguous zone exceeding 24 nautical miles.

With its entry into force and with new prospects for its universal
acceptance the Convention on the Law of the Sea is attracting renewed and
widespread interest among governments and, intergovernmental and
nongovernmental organizations. The Convention is being increasingly
recognized as providing the mechanism for addressing allocean related issues,
and by clearly defining the terms of international cooperation serves to enhance
coordination and promote coherence of action. In the words ofthe Secretary-
General of the United Nations "the Convention provides a universal legal
framework for rationally managing marine resources and an agreed set of
principles to guide consideration of the numerous issues and challenges that
will continue to arise from navigation and over flight to resource exploration
and exploitation conservation and pollution and fishing and shipping, the
Convention provides a focal point for international deliberation and for action."

-
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III. THE UNITED NATIONS DECADE OF
INTERNATIONAL LAW

(i) Introduction

The item "The United Nations Decade oflnternational Law" was
placed on the agenda of the 29th Session of the AALCC held in Beijing in
1990 following the adoption by the General Assembly of Resolution 44\23
declaring the Decade of the Nineties as the United Nations Decade of
International Law. The main objectives of the Decade were: (i) to promote
acceptance of and respect for the principlesof international law; (ii) to promote
methods and means for the peaceful settlement of disputes between States,
including resort to and full respect for the International Court ofJustice; (iii)to
encourage the progressive development and codification ofinternational law;
and (iv) to encourage the teaching, study, disseminationand wider appreciation
of international law.

At the 29th Session of the AALCC the Secretary-General had
observed, inter alia, that it was appropriate that the Committee addressed
itselfto and responded to theResolution 44\23 of the General Assembly. The
AALCC at its 29th Session after due consideration of the Secretariat Note
mandated the Secretariat to prepare a comprehensive study on the United
Nations Decade of International Law.

In pursuance of the above mandate the Secretariat prepared and
forwarded to the Office of the Legal Counsel of the United Nations its
observations and views on the Decade which were reproduced in the Report
of the Secretary-General of the United Nations on the item"The United Nations
Decade ofInternational Law". The item has thereafter been considered at
each successive sessions of the General Assembly of the United Nations as
well as the AALCC. The matter has also been discussed at the meetings of
the Legal Advisers of the Member States ofthe AALCC.

At the thirty sixth session of the AALCC, inter alia reaffirmed that
many ofthe political, economic and social problems which riddle the member
States ofthe international society can be resolved on the basis ofthe rule of
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law Reiterating the significance of strict adherence to the principles oflaw as
enshrined in the Charter of the United Nations the AALCC requested its
member States to give serious attention to the observance and implementation
of the Decade. It requested the Secretary General to urge the Member States
to ratify the relevant international conventions and apprise the Secretary General
ofthe United Nations of the initiative taken by the AALCC Secretariat in that
regard. It also directed the Secretariat of the AALCC to continue its efforts
towards the realization of the objectives of the United Nations Decade of
International Law.

Meeting of The Legal Advisers of Member States of The
AALCC

The proposal for the periodic meetings among the Legal Advisers of
the Member States of the AALCC for exchange of views on current problems
and issues was initiated and approved at the Committee's Tokyo Session held
in 1974. Since then a number of meetings of the Legal Advisers of Member
States of the AALCC have been held.

It may be mentioned that speaking at a panel discussion on the UN
Decade of International Law: Progress and Promises organized by The
American Society ofInternational Law Ambassador Andreas 1. Jacovides,
Ambassador of Cyprus to the United States of America, had inter alia referred
to

"the very useful practice of such regional organizations as the Asian
African Legal Consultative Committee (AALCC) to hold meetings oftheir
respective countries representatives in New York, at the same time as the ILC
debate in the Sixth Committee. These meetings are often addressed by
personalities visiting New York at the same time, such as the President and
other members ofthe International Court ofJustice. This practice, in addition
to the annual sessions of the AALCC and other regional organizations, such
as the European Committee on Legal Cooperation and the Inter-American
Juridical Committee, certainly contributes positively to the objectives of the
Decade."*
• See the remarks of Ambassador Andreas J. Jacovides, Ambassador of Cyprus to the
United States America in the American Society of international Law; Proceedings of
the 89th Annual Meeting Apri15-8 1995 page 172 at 174-17554 .

The Committee at its 36th Session held in Tehran, 1997 had directed
the Secretariat to convene a meeting ofthe Legal Advisers of Member States
at the United Nations Headquarters in New York.

Pursuant to that mandate a meeting of the Legal Advisers of Member
States ofthe AALCC was convened at the UN Office in New York in October
1997. This meeting was chaired by Dr. Javad M. Zarif, Deputy Foreign
Minister for Legal and International Affairs, Government ofthe Islamic Republic
of Iran, and the then president of the AALCC. Representatives of Member
States and senior officials of the United Nations participated in that meeting
which was addressed by the President of the International Court of Justice
Mr. StephenM. Schwebel; the Chairman of the Sixth Committee Ambassador
Tomka,; the Chairman of the International Law Commission, Professor Alain
Pellet, the Chairperson ofthe Working Group on the United Nations Decade
ofInternational Law, Ambassador Ms. Socorro Flores and the Chairman of
the Preparatory Committee on the Establishment of an International Criminal
Court, Ambassador Mr. Adrian Bos.

The discussions at the meeting were based on a Background Note
prepared by the Secretariat wherein two items had been identified for an
informal exchange of views among the Legal Advisers of Member States: (i)
the United Nations Decade of International Law; and (ii) the Reservation to
Treaties.

In his address to the Legal Advisers of the Member States the
Secretary General said that the Secretariat did not expect the Legal Advisers
to give detailed comments on the above mentioned subjects but merely sought
their opinion and policy guidance as to which of these items the Legal Advisors
of Member States would desire the Secretariat to take up as a matter of
priority. The Legal Advisers approved the convening of a Special Meeting at
the 37th Session of the AALCC, on the Reservation To Treaties.

55



Thirty Seventh Session : Discussion

The Assistant Secretary General Mr. Asghar Dastmalchi while inviting
attention to the AALCC Study recalled that the General Assembly had at its
44th session declared the Decade ofthe Nineties as the United Nations Decade
of International Law and outlined the objectives of the decade. The item
entitled "The United Nations Decade ofInternational Law has been on work
programme of the AALCC since its 29th Session held in Beijing in 1990. The
item was included in the agenda of that session of the Committee. on the
initiative of the Secretary-General. in accordance with Article 4(d) ofthe Revised
Statutes of the Committee.

The Committee at that Session directed the Secretariat to continue
its work on the subject and to include the item on the agenda of the next
Session of the Committee. The item has thereafter been considered at
successive sessions of the Committee.

The 36th Session of the AALCC, reaffirmed that many of the political,
economic and social problems ofthe international society can be resolved on
the basis of the rule oflaw. Reiterating the significance of strict adherence to
the principles oflaw as enshrined in the Charter of the United Nations the
AALCC at its 36th session requested its Member States to give serious attention
to the observance and implementation of the Decade. It also directed the
Secretariat to continue its efforts towards the realization of the objectives of
the United Nations Decade oflnternational Law.

He noted, that following a recommendation made at the Meeting of
the Legal Advisers of Member States held in New York in November 1996 a
Special Meeting on the Inter -related Aspects between the International Criminal
Court and International Humanitarian Law had been organized during the
36

th
Session. The Secretariat has already published the Report ofthat Special

Meeting on the Inter Related Aspects between the International Criminal
Court and International Humanitarian Law.

He gave a brief account ofthe 52th Session ofthe General Assembly
which had inter alia reviewed the United Nations activities forthe progressive
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development of international law and its codification and considered work in
the fields of human rights, disarmament, outer space, economic development,
crime prevention and criminal justice, the environment, international trade,
and the law of the Sea. It also addressed the relevant Work of the Sixth
Committee and the International Law Commission. The Permanent
Representative, of Mongolia to the United Nations requested the, inclusion in
the agenda ofthe 52nd session ofthe General Assembly an item entitled "Draft
Guiding Principles for International Negotiations" as a sub item under the item
entitled United nations Decade of International Law. The text of the Mongolian
reference made to the General Assembly at its 52nd Session is given as Annex
IV of the Brief of Documents in this Chapter.

The General Assembly at its 52no session emphasized the importance
of conducting effective negotiations in managing international relations and the
peaceful settlement of disputes and in the creation of new international norms
of conduct of States and decided to continue the consideration of this sub item
in the Working Group on the United Nations Decade of International Law
during the 53rd. session of the General Assembly and invited all States and
relevant international organizations to submit in writing to the SecretaryGeneral,
before 1 August 1998, comments and proposals on the content ofthe "Draft
guiding principles for international negotiations". The text ofthe draft resolution
on the "Draft guiding principles for international negotiations" has been
reproduced in Annex III of the Secretariat study in this Chapter. The Committee
may, perhaps, wish to consider the Mongolian The Committee may, perhaps,
wish to consider the Mongolian reference on principles of international
negotiation.

He then recalled that at its 51 "the Sixth Committee of the General
Assembly had considered a proposal related to the" 1999 Action dedicated
to the centennial ofthe first International peace Conference and to the closing
of the United Nations Decade of International Law" submitted by the
Governments ofthe Netherlands and the Russian Federation. More recently,
the General Assembly at its 52nd Session considered the Programme of Action
for the Celebration of the Centennial of the First International Peace Conference
as drawn up pursuant to General Assembly Resolution 51\ 159 of 16 December
1996 by the Russian Federation and the Netherlands.
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The Assistant Secretary General Stated that the AALCC could zive
directions as to the role of the AALCCin the" 1999 action dedicated tothe
ce~tennial ~f the first International Peace Conference and to the closing of the
Uruted Nations Decade of International Law. In its consideration of the role of
the Secretariat, it was recalled that the "first and the second international peace
Conferences as well as the League of Nations and the United Nations
~ubseq~ently had significantlyencouraged of the progressive development of
international law and thereby contributed to the maintenance of international
peace and security. .

The Vice President concluded with the comment that the AALCC
had an important role to play inrealizingthe aimsof the Decade of International
Law, and had succeeded in realising the objectives of the Decade The United
Nations had also noted with appreciation the decision of the AALCC to
participate actively in the programrre ofthe UN Decade ofInternational Law.
Therefore, the Secretariat should continue to liaisewith the Member States in
order to effectively participate, in the last phase ofthe Decade, and report to
the next Session.

The General Assembly at its 52 ndSessionwelcomed the Programme
of Action dedicated to the centennial of the first International Peace
Conference, presented by the Governments of the Kingdom of the Netherlands
and ofthe' Russian Federation aimingto contribute to the further development
of the themes of the first and the second International Peace Conference and
which could be regarded as a third International Peace Conference. The
Assembly invited (1) the Governments of the Kingdom ofthe Netherlands
and of the Russian Federation to proceed with the implementation of the
Programme of Action; (ii) all States to participate in the activities set out in the
Programme of Action, as well as to initiate such activities and to coordinate
their efforts in this respect at the global level, as well as at the regional and
national levels; and (iii) All States to take appropriate measures to ensure
universal participation in the activities pursuant to the Programme of Action,
with special consideration for the participation of representatives of the least
developed countries.

Conventions relating to Enviromnent and the Establishment of the WTO. He
added that it could be said with a sense of satisfaction that the 3m phase ofthe
Decade (I997 - 1999) had been a success in realizing the aims of the Deca?e,
nd the AALCC had indeed played an active part in assuming a supportive

role to the work of the United Nations. This he said, was evident from the
number of Seminars, and Workshops which were organized by the AALCC
to study topics of importance to the Member States, including the ones which
pertained to the Inter related aspects between International Humanitarian Law
and the International Criminal Court, Seminar to Commemorate the 30th

Anniversary of the Bangkok Principles, Expert Group Meeting on the Extra -
TerritorialApplicationofNational Legislation:SanctionsImposed AgainstThird
Parties, Expert Group Meeting on Status and Treatment of Refugees. He
expressed the view that the AALCC activities would go on internet. He was
also supportive ofthe idea of holding the first International Peace Conference
towards the end ofthe UnitedNations Decade of InternationalLaw and wanted
the AALCC to continue a dialogue with its Member States to elicit views 0 n
how AALCC could participate in the Peace Conference.

Finally,he wished that, the AALCC at this session was given direction
as to role of the AALCC Secretariat in the 1999 action dedicated to the
ce~tennial ~fthe first international Peace Conference and to the closing of the
Uruted Nations Decade ofInternational Law.

The Delegate of Egypt stated that the "Decade ofInternational Law"
had achieved a number oflandmarks in the codification ofInternational Law
whi.chcould be judged from the number of conventions adopted during the
penod and the increase in number of ratification and accessions to various
multilateral conventions such as the Convention on the Law of the Sea, the
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(ii) Decision on the "The United Nations Decade of
International Law"
(Adopted on 18.4.98)

The Asian African Legal Consultative Committee at its Thirty-
seventh Session

Having taken note of the Report of the Secretary -General on the
United Nations Decade of International Law set out in Doc.No.
AALCCXXXVII\New Delhi \98\S.2;

1. Reaffirms that many of the political, economic and social
problems which riddle the Member States of the international society call be
resolved on the basis of the rule oflaw;

2 Reiterates the importance of strict adherence to the Principles
of International Law as enshrined in the Charter of the United Nations;

3. Requests Member States to continue to give serious attention
to the observance avid implementation of the Decade;

4. Also requests the Secretary-General to apprise the
Secretary- General ofthe United ations of the initiatives taken by the
Committee in this regard;

5. Directs the Secretariat to continue its efforts towards the
realization of the objectives ofthe UN Decade ofInternational Law;

6. Decides that the itembe given serious attention and that it be
placed on the agenda ofthe Meeting of the Legal Advisers of Member States
of the Committee to be convened at the UN Office in New York during the
Fifty-third Session of the General Assembly;

7. Approves of the Secretary General's proposal to hold
seminars relevant to the objectives of the United Nations Decade of
International Law; and
60

8. Decides to place the it~m "1!nited N~tions Decade of
t· nalLaw" on the aszenda of its Thirty -eighth SessIOn.Intema 10 ::>
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(iii) Secretariat Study: The United Nations Decade of
International Law

the international community to identify and elaborate a set of principles to
guide States in the conduct of international negotiations." These principles, it
was suggested, could be embodied in an international document in the form of
a code of conduct of States or guiding principles containing a set of generally
agreed rules necessary for the conduct of internationalnegoations, in conformity
with the principles and norms of contemporary international law..•

The Fifty-Second Session of The General Assembly

. .~he General ~sembly at its 51st Session had adopted the programme
ofa~tIVlt.les~orthe third term.of the UN decade of international Law (1997-
99) At ItsFifty-second Session the General Assembly considered the Note
of the Secertary General on the United Nations Decade ofinternational Law 2

T~at Note .reviewedUni~edNati~ns a~tivitiesfor the progressive developme~t
of international law and ItScondification and considered work in the fields of
human .rights, di~a~ma~e~t, outer space, economic development, crime
prevention and criminaljustice, the environment, international trade, and the
Law of the Sea . It also addressed the relevant work of the Sixth Committee
and the International Law Commission.

The General Assembly at its fifty second session noting that the
identification and harmonization of guiding principles for international
negotiations could contribute to enhancing the predictability of negotiating
parties, reducing uncertainty and promoting an atmosphere of trust at
nezotiations and could offer a frame of reference for negotiations, underscoredo
the importance of conducting effective negotiations in managing international
relations and the peaceful settlement of disputes and in the creation of new
internationalnorms of conduct of States It decided to continue the consideration
of this sub-item in the Working Group on the United Nations Decade of
International Law during the fifty-third session of the General Assembly and
invited all States and relevant international rganizations to submit in writing to
the Secretary-General, before IAugust 1998, comment and proposals on
the content of the "Draft guiding principles for international negotiations."

In ~ letter addressed to the Secretary General the Permanent
Representative of Mongolia to the United Nations requested the inclusion in
the.a~enda.of~he 52nd session of the General Assembly an item entitled "Draft
Guiding Principles for International Law"

. The explanatory memorandum calling for the inclusion of the sub-
Item "Dr~ G~dingPrinciples for International Negotiationg' inter alia stated
that the reJ~ctIonof the use or threat of use of force implied greater recourse
to cooper~tIOnand negotiation. International negotiations, as the most flexible
and effective means of cooperation between States plays an important role in
the manageme?t of contemporary international relations and the peaceful
settlement ~f disputes as well as the creation of new international norms of
conduct While the role of international negotiations would continue to grow in
the future the conduct of international negotiations remained unregulated

I Accordingly, Mongolia believed that it was "necessary and timely for
See General Assembly resolution 51/157 of 16 December 1996

2S .
ee the United Nations Decade ofInternational Law _Note by the Secretary General

Doc. No.A\52\363. . .

~~ee N52/141 dated 18 June 1997. Reproduced in Annexure IV. For detail see infra.

It will be recalled that at its 51sdsession the General Assembly had
considered a proposal sponsored by the Netherlands and Russian Federation
on action in 1999 to mark the closing of the Decade and the centennial of the
first International Peace Conference. It had then requested the Governments
of Ietherlands and Russian Federation to discuss with other States on the
substantive content of the proposed 1999 action/At its recently concluded
52nd Session the General Assembly considered the Programme of Action
For the Celebration of the Centennial of the First International Peace
Conference as drawn up pursuant to General Assembly Resolution 511159of
16 December 1996 by the Russian Federation and the Netherlands. 7

4ibid. pp. 2-3

5 For details see United Nations Decade ofinternational Law, Report of the Sixth
Coirunittee,N52/647 dated 25 November 1997.
6 For details see General Assembly Resolution 511159 of 16 December 1996 Third International
Peace Conference, Reproduced in AALCCIXXXVIfTehran /97/S2. Annex III
7 Doc. No. NC.6/52/3 dated 15 October 1997. Reproduced in Ann-
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Acceptance ofAnd Respect For The Principles ofInternational
Law

Peaceful Settlement of Disputes

Pursuant to the mandate of the 36th Session of the AALCC held in
Tehran the Secretariat has continued to urge Member States, which have not
already done so to consider ratifying or acceding to relevant multilateral
codification conventions.

Theprogramme for the acti:vities for the fi~al te~ (~9~7-9~! of the
United Nations Decade of International Law had mter ab~ m~ted. Stat.es,
the United Nations Systemof organizationsand regional orgamzanons, including
the Asian-African Legal Consultative Committee," to study.the ~eans and

ethods for the peaceful settlement of disputes between States, including resortm f .to and full respect for the International Court 0 Justice.

The AALCC has always attached great significance to the cardinal
principle of the peaceful settlement of disputes. T~e Secretariat proposes to
continue to monitor the work ofthe Special Committee on the Charter of the
United Nations and on the Strengthening ofthe Role of the Organization with
regard to the peaceful settlement of disputes.

It may be recalled in this regard that to encourage the wider use ofthe
role of the International Court of Justice and its wider use in the peaceful
settlement of disputes, the AALCC Secretariat had organized an International
Seminar on the "Work and Role of the International Court ofJustice". The
Seminar had been organized with the dual objective of commemorating the
50th Anniversary of the Sitting of the ICJ and to promote the awareness
about the Court as a part of the Commemoration programme in the Asian
Region.

At its 52nd Session the General Assembly, inter alia, encouraged
States to consider ratifying or acceding to the Vienna Convention on the Law
of Treaties between States and International Organizations or between
International Organizations. It also encouraged international organizations that
have signed the Convention to deposit an act offormal confirmation of the
Convention and other international organizations entitled to do so to accede
to it. It may be recalled in this regard that the AALCC was represented at the
Vienna Conference on the Law of Treaties -between States and International
Organizations or between International Organizations. 8

The Secretariat of the AALCC in fulfilment of its advisory and
recommendatory functions will endeavour to promote the acceptance of and
respect for the principles of international law by urging its member States that
they ratify or accede to codifying international instruments.

In the sphere of international economic and trade law matters, the
AALCC at its 1997 session expressed, its appreciation for the continued
cooperation with the various international organizations competent in the field
of international trade law and expects that this cooperation will be intensified
in the future. It considered a Secretariat study on the WTO as a Framework
Arrangement and Code of Conduct for World Tracie. The Secretariat will
continue to monitor the developments related to the conduct of World Trade
and the settlement of disputes in the field.

In matters relating to the Law of the Sea the General Assembly at its
51st Session welcomed the establishment of the International Tribunal for the
Law of the Sea, the Council of the International Seabed Authority its Legal
and Technical Commission and Finance Committee, and its resolution
encouraged States parties to the Convention to consider making a written
declaration choosing from the means set out in article 287 of the Convention
for the settlement of disputes concerning the interpretation or application of
the Convention." It may be stated in this regard that the General Assembly at
its 51st Session inter alia welcomed the establishment ofthe International. "
Tribunal for the Law of the Sea under the United Nations Convention on the

8 The AALCC is a signa tor), to the Final Act of the Vienna Conference.
9 See Law of the Sea, A\S1 \L. 21 of 19th November 1996
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Law of the Sea as a new means of settlement of disputes. The programme for
activities for the final term (1997-1998) of the United Nations Decade of
International Law adopted by the General Assembly at its 51st Session took
note of the "establishment ofthe International Tribunal for the Law of the Sea
in October 1996 in accordance with the United Nations Convention on the
Law of the Sea" and encouraged "the States and other entities referred to in
Article 20 of Annex VI of the Convention to consider making use of the
Tribunal for the peaceful settlement of disputes in accordance with Article 21
of Annex VI of the Convention"."

As regards disputes stemming from international economic and trade
law matters the AALCC Secretariat shallcontinue to exhort and urge member
States to resolve their differences in accordance with the arbitration and or
conciliatory rules framed by the UNCIlRAL. The AALCC shallalso endeavor
to expand and enlarge the activities of its Regional Centers of Arbitration
functioning at Cairo, Kuala Lumpur, Lagos and Tehran. The Lagos Regional
Center for International Commercial Arbitration was reactivated recently and
has facilities for handling arbitration. The Center provides secretarial support
services which may be availed by parties and arbitrators alike. Steps have
been initiated to establish and make operational a similar center at Nairobi for
serving the countries in Eastern and Southern Africa.

The World Trade Organization (WTO) has been actively involved in
the settlement of disputes among its Member States. An overview of the
dispute settlement mechanism of the WTO as well as the dispute settled thereby
set out in the brief of document on WTO: Dispute Settlement Mechanism .11

The WTO Secretariat has inter alia conducted special courses on dispute
settlement mechanisms to train and enable the experts of its Member States to
be better acquainted in that regard.

10 See United Nations Decade ofIntemational Law. Report of the Sixth Committee
Doc.A\51 \625 of3rd December 1996 Also see A\C.6\5 1 \L. 11.
11 See Document NO.AALCC\XXXVTI\New Delhi \98\S
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Progressive Development And Codification Oflntemational
Law

The AALCC at its 36th session had requested the Secretary General
ofthe AALCC to convey to the ILC its earnest expectation ofthe compl~tion
ofthe draft articles on the "Code of Crimes Against the Peace and S~C~?~ of
Mankind" and the first reading of the draft articles on "Stat~ ResPth0nslb.lhtyat
its session in 1996. It may be recalled that the AALCC at Its 35 seSSIOnhad
requested the Secretary-General to convey to the General A~se~b~y and t~e
ILC its interest that the ILC include in its agenda the tOpIC Diplomatic
Protect~on". That item is currently on the agenda of the ILC.

It may be recalled that at the meeting of the Legal Advisers of Member
States held inNew York in 1996 a view had been expressed that there was a
need to examine the humanitarian law aspects of the ICC as also the code ~f
Crimes Against the Peace and Security of Mankind. It was also suggested m
this regard that the Treaties related to International Humanita~an Law ne~d to
be updated. The Secretariat, working closelywith the International Cornrruttee
ofthe Red Cross (lCRC) , organized a Special Meeting on the Inter-re~ated
Aspects between the International Criminal Court and International
Humanitarian Law during the 36thSession of the AALCC.

The Special Meeting furnished a forum for an informal exch.ange of
views on both the Work of the Preparatory Committee on the Establishment
of an International Criminal Court as well as the issues and problems in the
implementationof the Four Geneva Conventions of 1949 and the two protocols
of 1971 thereto. At that Session the AALCC had, inter alia, urged Member
States to take part actively in the Preparatory Committee Meetings on the
Establishment of the International Criminal Court.!'

The AALCC Secretariat shall continue to furnish assistance to the
member States ofthe Committee to facilitate their participation in the process
of multilateral treaty making, their adherence thereto and the implementation
thereof in accordance with their national legal systems.

12 For details See Doc. AALCC\XXXVI\Tehran\97\S8.
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. In the ~atters r~lating to Environment and Development the AALCC
at Its 33.rdsession h~ld m Tokyo in 1994 had inter alia directed the Secretariat
to contmue ~omomtor the progress in environmental matters particularly
tow~rds the Implementation of Agenda 21. Thereafter the AALCC at its 36th

session had emphasized the significance of the work of the C ..S . . . ommiSSIonon
ustamable ~evelop~ent in the Implementation of Agenda 21 and directed

the ~ecretanat to contmue to monitor the progress in environmental matters
particularly towards the implementation of Agenda 21 as well as thI '1 I ., e recent
mu t~atera I?st~ments relatmg to the environment. The AALCC at its 35th

Session had invited t.heUNEP t? ~ollaborate with it in the follow up of the
UNCED and to contmue to particrpate actively in the work of the AALCC.

In partial fulfilment of its mandate the AALCC Secretariat had
~nde~aken st.eps to assist its Member States in their representation at the
Special ~eetillg oft.he General Assembly for the purpose of an overall review

and appraisal of t?e Implementation of Agenda 21 "held in 1997. It may be
recalled th~t the Item had been placed on the agenda of the meeting of the
Legal Advlse~s of Member States of the AALCC held at the United Nations
Headquarters illNew York in October 1996. Thereafter, the Secretary General
represented th~ AALCC at the Nineteenth Special Session of the General
Assembly held 10 June 1997.

.Inth~ field of refu~ee law the AALCC at its 35th session had decided,
to orgarnze,Withthe financialand technical assistanceof the UNHCR, a meeting
of e~perts on the Status and Treatment of Refugees to commemorate the 30th
~I~ers~ of the Principles Concerning Treatment of Refugees ('Bangkok
Principles ) adopted by the AALCC in Bangkok in 1966. Pursuant to the
mandate ofth~ 36'" Sessi~n of the AALCC held in Tehran in May 1997 a
two day semmar to consider the recommendations of the seminar to
co~emo~~te the 30th Anniversary of the Bangkok Principles convened in
Marula, Philippines in December 1996.

. The two.fol.d aim ofthe commemoration of the 30th Anniversary of
the Bangko~P~mclples was: (a) "The promotion of the knowledge of the
Bangkok Pnn.cIples; and (b) their re-examination in the light of the regional
development m law and practice since 1966, with a view to recommending
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fUrther action within the AALCC context." The Manila Seminar made
substantive recommendations in respect off our issues viz.(i) the definition of
refUgees; (ii) standards oftreatment; (iii) durable solutions; and (iv) burden
sharing and in recognition ofthe universal dimension of the refugee problem,
recommended that the AALCC ensure that the discussion ofthe refugee item
at the 36th and subsequent sessions be fed into, and influence,broader initiatives
for the development of international law and principles at the universal level,
particularly under the auspices of the United Nations."

The report of the Manila seminar was thereafter considered at the
36th Session ofthe AALCC held inTehran inMay 1997, where the Committee
requested the Secretariat to convene a meeting of experts to conduct an in-
depth study of the recommendations ofthe seminar as well as the views and
comments thereon. The Government ofthe Islamic Republic oflran offered
facilitiesto hold the meeting of experts in Tehran and infulfilmentof its mandate
the Secretariat in collaboration of the UNHCR convened a two- day meeting
of experts in Tehran in March 1998. A report ofthe Meeting of Experts held
in Tehran was placed before the 37th session of the AALCC.

The AALCC Secretar:iat shall continue to study the progress of work
of both the ILC and the UNCITRAL and to prepare notes and comments
thereon by way of facilitating their consideration by the member States. These
comments have hitherto been a part of its modest contribution to the progressive
development and codification of international law. The AALCC attaches great
significance to the items currently on the agenda of the ILC, as they are of
particular relevance to its members. During the period under review the
Secretariat prepares notes and comments on the Work ofthe International
Law Commission at its 49th Session 14aswell as the work of the UNCITRAL
at its 30th Session. IS

13For a detailed account of the recommendations of the Seminar see the Report of the
Seminar to commemorate the 30th Anniversary of the Bangkok Principles held in Manila,
Philippines 11 - 13December 1996 document No. AALCC\XXXVl\Tehran\97\S\5
14For details see Doc. AALCaUNGA\L. l\96\2
15 Ibid.
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In the context of the Meeting of the Legal advisers of Member States
of the AALCC held in New York during the 52nd Session of the General
Asse~bly a reference was made t~ the Reservation to Treaties. Following
the VIews expressed at that meetmg of the Legal Advisers the AALCC
Secretariat convened a SpecialMeeting on that subjectwithin the administrative
arrangements of the forthcoming 37th session as the matter is of interest to all
the Member States. It may be recalled in this regard that an item entitled "The
Law and Practice Relating to the Reservation to Treaties" is currently on the
agenda of the ILC. The Special Meeting was organized with the technical
assistance ofthe UN Office of Legal Affairs.

within the framework of the 36th session of the AALCC

Third International Peace Conference

Paragraph 3 of General Assembly Resolution 44\23 adopted on 17
November 1989 it may be recalled, had reques~ed t~e Secr~tary-Gen~ral to
seek the views of Member States and appropnate international bodies, as
well as non-governmental organizations working in the field,on the programme
for the Decade and an appropriate action to be taken during the Decade,
including the possibility of holding a third international peace conference ~r
other suitable international conference at the end of the Decade, and to submit
a report thereon to the Assembly at its 45th session.

In his report to the General Assembly, the Secretary-General of the
United Nations had, inter alia, observed that while "there was support for the
international conference at the end ofthe Decade to reaffirm the primacy of
international law in the maintenance of peace and,security and the importance
ofthe peaceful settlement of disputes in international relations?" it had been
emphasized that such a conference would require careful planning. and
preparation so as to make it !ruly useful and important and to draw the WIdest
participation.

Promotion Of Teaching, Study, dissemination And Wider
Appreciation OflnternationaI Law

. Apropos.th~ objective of encouraging teaching, study, dissemination
and WIderappreciauon of international law, the AALCC Secretariat continues
to print the reports of its annual sessions and the verbatim records, thereof.
The Repo~ ~fthe 36th Session held,in Tehran, Islainic Republic ofIran, in
May 1997IS m the press. A noteworthy feature of these volumes is that the
brief of document prepared by the AALCC Secretariat for the annual session
ofthe AALCC on some select topics are reproduced therein. The Secretariat
has taken steps to ensure the widest possible dissemination of the
aforementioned reports in the Afro-Asian region. On the other hand, a view had been expressed that the decision on

the convening of such a conference depended on the agreement of States and
that it was premature at that stage to take a decision on whether or not such a
Conference would be the best way to mark the end of the Decade.Flt had
then been suggested that a mid-term review (1995) ofthe programme would

The Seminar convened with financial and technical assistance of the
UNHCR to commemorate the 30th Anniversary of the Bangkok Principles
had recommende~ that the working documents, presentations and reports
and recommendatIOns of the Seminar be published, under the auspices of
AALCC and UNHCR, and that these institutions, as well as Member States,
ado~t t~e necessary measures for the widest possible dissemination of such
publIcatIOn. T~e Secretariat has in the course of the year published a report
on the proceedmgs of the Manila Seminar.

16 See A\45\430 p. 12
17 At the 35th Session of the AALCC a view was expressed in this regard that whether
the confeerence was needed and how it could turn out to be an international conference
lay in its expected objectives and substantive results. The view was as also expressed
that a feasibility study of the need for a third Peace Conference was required to be made.

. In the period since the Tehran session the Secretariat has brought out
a pnnted report on the Special.Meeting on the Interrelated Aspects Between
the International CriminalCourt and InternationalHumanitarian Law organized
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be appropriate to permit the assessment of the progress made during the
Decade.

The General Assembly at its 52nd Session welcomed the Programme
f Action dedicated to the centennial of the first International Peace

~onference, presented by the Governments o~the Kingdom ofthe Netherlands
d fthe Russian Federation aiming to contnbute to the further development~t:ethemes ofthe first and the second International Peace Conference and

:hich could be regarded as a third Internati?nal Peace Conference. The
As mbly invited (i) the Governments ofthe Kingdom of the Netherlands and
fthe Russian Federation to proceed with the implementation ofthe Programme

~fActio~ (ii) all States to participate in the activities set ou.tin the p.rogr~e
of Action, as well as to initiate such activities and to ~ordmate th~lr efforts in
this respect at the global level, as well as at the regional ~d natton~l ~ev~ls;
and (iii)All States to take appropriate measures to.ensur~uruve~salp~C1pa~on
in the activities pursuant to the pro~amme of Action, Withspecial cons~der!tlon
for the participation ofrepresentattves of the least developed countnes.

The AALCC at its 37th Session may, perhaps wish to consider this
issue and give directions as to role of the AALCC Secretariat in the 1999
action dedicated to the centennial of the first International peace Conference
and to the closing of the United Nations Decade ofInternational Law. In its
consideration of the role ofthe Secretariat, the AALCC may wish to recall
that the "first and the second International peace Conferences as well as the
League of Nations and the United Nations subsequently have significantly
encouraged the progressive development of internationalla~ and thereby
contributed to the maintenance of international peace and secunty.

At its 51st Session the Sixth Committee of the General Assembly
considered a proposal related to the 1999 Action dedicated to the centennial
of the first International Peace Conference and to the closing of the United
Nations Decade ofInternational Law" submitted by the Governments of the
Netherlands and the Russian Federation. It recommended that the General
Assembly invitethe Governments of the Russian Federation and the Netherlands
to arrange a preliminarily discussion with other interested Member States on
the substantive content of 1?99 action and to seek in this respect the cooperation
of the International Court ofJustice, the Permanent Court of Arbitration relevant
intergovernmental organizations, as well as other relevant organizations. 18 The
Sixth Committee also recommended that the General Assembly call upon the
competent United Nations organs, programmes and specialized agencies to
study the possibilities of providing assistance to that end. Finally, the Sixth
Committee recommended that the Assembly include in the provisional agenda
of its 52nd session, under the item "United Nations DecadeofInternational
Law" a sub-item entitled" 1999 Action dedicated to the Centennial of the.First
International peace Conference and to closing ofthe United Nations Decade
of International Law".

It was against this backdrop that the Sixth Committee considered the
Programme of Action for the Celebration of the Centennial of the First
International Peace Conference proposed by the Russian Federation and the
Netherlands. The proposal envisaged that the three main themes viz. (1) the
armament question; (ii) humanitarian law and the laws, and customs of war;
and (iii) the peaceful settlement of disputes, on the agenda of the First Peace
Conference would feature on the agenda of the 1999 celebration of the
centennial of the first Hague Peace Conference. 19

Further it may be recalled in this regard that an item entitled
"Cooperation.Between the United Nations and the Asian African Legal
Consultative Committee" was placed on the provisional agenda of the 5~rd
Session of the General Assembly and that in its resolution on the" "Cooperation
20 It called upon the competent United Nations organs, subsidiary organs, progra~mes
and specialized agencies, including the International Court of Justice, the IntematlO~al
Law Commission and the Secretariat. within their respective mandates, compet~ncles
and budgets as well as upon other international organizations to co?per~te m the
implementation oftheProgranune ofaction and to coordinate their efforts 111 this respect;
and to consider participation in the activities envisaged in the Programme of actlon.For .
Details see Action to be taken dedicated to the 1999 centennial of thefirst Peace
Conference and to the closing of the United Nations Decade of International Law
reproduced in Annexure 73

18 See United Nations Decade of international Law.. Report of the Sixth Committe
Doe.A\5 1\625 dated December 1996. Also See A\C.6\51\5
19 SeeN521
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Between the United Nations and the Asian African Legal Consultative
Committee" adopted on4 November 1996 the General Assembly had inter
alia noted with appreciation the decision of the AALCC to participate actively
in the programmes of the United Nations Decade ofInternational Law.21

Comments And Obeservations

It will be recallled that the AALCC was constituted in November
1956 and has over the years established itself as a major forum for international
cooperation and its work programme has accordingly been attuned to meet
the needs of an expanding membership. In the words offormer Secretary-
General of the Committee "from a smallbeginning composed of a membership
of no more than seven Governments emerging as an outcome of the historic
Bandung Conference, the Committee had gradually established itself, over the
years, as a major forum for international cooperation. Its Work programme
has also been suitably oriented to meet the needs of an expanding membership
which now includes44 States embracing the two continents of Asia and Africa".

The United Nations Decade ofInternational Law, which had initially
been called for by the non-aligned movement countries has witnessed move
success than had been anticipated at the time of the adoption of the General
Assembly Resolution 44\23. The increasing number of ratification and
accessions to various multilateral conventions such as the convention on the
Law of the Sea, the Conventions relating to the Environment, the establishment
ofWTO following the conclusion ofthe Uruguay Rounds oftalks are among
some of the pointers underscoring the success of the Decade.

The successfulattainment of the programmes of activitiesofthe Decade
owes much to the cooperation of the States, inter-institutional cooperation
and general international cooperation. The AALCC has hitherto made its
modest contribution to the attainment of the objectives of the United Nations
Decade oflnternational Law and the success attributable to the organizations
of work relating to the United Nations Decade of International Law.

21 See General Assembly resolution 5 1 II 1 of 4 November 1996
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Finally itmaybe stated that the Secretariat ofthe AALCC ~hall.continUde
, . al orgamzatlOns an

to liaise and coo.perafttheWuith't°edthNera~~:~~~~t~i~:nt of the activities and
ializedagencies 0 e ill ). d tspec! . h hi d t of the Decade (1 997-99 aime afworkdunngt et r erm .

pro?r~mme 0 .' fthe United Nations Decade oflnternatlOnal L~w.
reahzmg the obJ~ctlve~0 h S . n in New Delhi may wish to give

AALCC at Its Thlrty-sevent essio .'
The ..' t the further role of the Secretariat dunng the lastfurther specIfic direcnve as 0 .
phase ofthe United Nations Decade ofInternatlOnal Law.
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ANNEX-I.Fifty-second Session
Agenda item 146

Recalling its resolution 44/23 of 17 November 1989 b hi h .
feclared the period 1990-1999 the United Nations Decade ofint~r:at~~n~~

aw,

. Recalling also that the main purposes of the Decade di
resolution 44/23, should be, inter alia: ' accor mg to

Recallin furth . .g er Itsresoiution 511157of16 December 1996 t hi h
was annexed the programm f h " . ,ow c
of th D . e o.rt e actrvities for the final term (I 997-1999)
"El et ~cade, and Its resolution 51/158 of 16 December 1996 entitled

ec rontc treaty database" ,
! '

N52/647 dated 25 November 1997.
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(c)

(d)

Expressing its appreciation for the note submitted by the Secretary-
General,' and having considered the note,

UNITED NATIONS DECADE OF INTERNATIONAL LAW

Report of the Sixth Committee!

Recalling that the Vienna Convention on the Law of Treaties between
States and International Organizations or between International Organizations
of21 March 19863is one of the Conventions adopted under the aegis of the
United Nations which have codified the Law of treaties, and recalling also its
impact on the practice of treaties concluded between States and international
organizations or between international organizations,

DRAFT RESOLUTION I

United Nations Decade ofInternational Law
Recalling also that at the forty-fifth session of the General Assembly

the Sixth Committee established the Working Group on the United Nations
Decade oflnternational Law with a view to preparing generally acceptable
recommendations on the programme of activities for the Decade,

The General Assembly,

Noting that at the fifty-second session the Sixth Committee reconvened
the Working Group to continue its work in accordance with resolution 51lIS 7
and all previous resolutions on the question,

(a)
Having considered the oral report of the Chairman of the Working

Group to the Sixth Committee. 4
:0 pro~ote acceptance of and respect for the principles of
mtemational law,
To ~romote means and methods for the peaceful settlement
of disputes between States, including resort to and full respect
for the International Court of Justice'
To encourage t.heprogressive develo~ment of international
law and Its codification'
To enc?u.rage the teac~ng, study, dissemination and wider
apprecauon of international law,

(b) 1. Expresses its appreciation for the work done on the United
Nations Decade ofInternational Law at the current session, and requests the
working group of the Sixth Committee to continue its work at the fifty-third
session in accordance with its mandate and methods of work;

2. Also expresses its appreciation to States and international
organizations and institutions that have undertaken activities in implementation
of the programme for the final term (1997-1999) of the Decade, including
SP0l1S0ringconferences on various subjects of international law;

2 N52/363.
3 NCONF.129/15.
4 See AlC.6/52/SR30.
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3. . InvitesallStates and internationalorganizationsand institutions
ref~n:~ to IIIthe programme to provide, update or supplement information on
activities they have undertaken in its implerfientation, as appropriate, to the
Secret~-General for inclusion in the report requested under paragraph 8 of
resolution 51/157;

9. Encourages the Secretary-General to continue developing a
poliCYof providing Internet access to t.heUnited Nations Tre~ty Seri~s a~d

h
Multilateral Treaties Deposited with the Secretary General, keeping III

t e . . hmind especially the needs of developing countries, 10 recovenng t e costs

thereof,

4. Encourages States to disseminate at the national level as
appropriate, information contained in the note submitted by the Secretary-
Generat.'

10. Requests the Secretary-General to proceed to translate and
publishinthe form a report issued int~e ~fficiallan~~es ofthe .united Natio.ns
a listofthe titles ofthe treaties appeanng IIIthe publicatIOnMultllaterai Treaties
Depositedwith the Secretary-Genercii;

11. Also requests the Secretary-General to ensure that hard copies
ofthe publications mentioned in paragraph 9 above continue to be distributed
to permanent missions free of charge in accordance with their needs;

5. ~ncourages States to consider ratifying or acceding to the
Vienna Convention on the Law of organizations or between International
Org~zations, international organizations that have signed the Convention to
deposit an act offormal confirmation of the Convention and other international
organizations entitled to do so to accede to it at an early date; 12. Appeals to States, international organizations and non-

governmental organizations working in the fieldof international law and to the
private sector to make financial contributions or contributions in kind for the
purpose offacilitating the implementation ofthe programme;

. 6: ,Encourages States parties and international organizations or
agencI~, ~clud~g depositories, in order to further facilitate implementation of
the o?ligatlon laid down in Article 102 ofthe Charter of the United Nations to
provide, where available, a copy of the text of any treaty in disk or other
elect~omc. format and to consider providing where available translations in
Engl,lshor Fre~ch ~r both as may be needed, for the purposes of assisting with
the timely publication of the United Nations Treaty Series;

13. Once again requests the Secretary-General to bring to the
attention of States and international organizations and institutions working in
the field of international law the programme annexed to resolution 51/157;

14. Notes with appreciation the activities undertaken by the
InternationalCommitteeof the Red Cross inthe fieldof internationalhumanitarian
law, including with regard to the protection of the environment in times of
armed conflict;

7. Invites the Secretary-General to apply the provisions of article
12, para~aph 2, o~the Regulations to give effect to Article 102 of the Charter
of the Uruted Nations to multilateral treaties fallingwithin the terms of article
12, paragraph 2 (a) to ( c),

, 8:, Encourages the Office of Legal Affairs of the Secretariat to
con~mue III ,It~~ff~rts to facilitate access to information concerning United
Nah?nS ,aChVltieSIIIthe field of international law and to bring up to date the
publication ofthe United Nations Juridical Yearbook',

15. Decides to include in the provisional agenda ofits fifty-third
session the item entitled "United Nations Decade ofInternational Law".

5 United Nations, Treaty Series, Vol. 859/860, p.VIII
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ANNEX II the Permanent Court of Arbitration, relevant intergovernmental organizations,
as well as other relevant organizations,DRAFT RESOLUTION II

Action to be taken dedicated to the 1999 centennial of
the first International Peace Conference and to the closin f
the United Nations Decade of International Law g 0

Noting, in this respect, that a meeting of the 'Friends of 1999' was
held on 22 April 1997 at the Peace Palace, The Hague, to which representatives
of20 States from all regions of the world, The International Court ofJustice,
the Pennanent Court of Arbitration, the International Committee of the Red
Cross and the coalition of non-governmental organizations Hague Appeal for
Peace were invited for consultations on proposals for a draft programme of
action for the centennial ofthe first International Peace Conference,

The General Assembly,

Reaffirming once again the commitment of the United Nations and its
Member Stat~s, as well as the States parties to the Statute of the International
Court of Justice, to the goals of the United Nations Decade of international
Law, expressed by the General Assembly in resolutions under that item of its
agenea,"

Noting with. satisfaction that the realization of all those proposals in
the Programme of Action dedicated to the centennial of the first International
Peace Conference, presented by the Netherlands and the Russian
Federation,7is consistent with the goals of the United Nations Decade of
International Law,

Mindful oft~e lo~g an~ well-established tradition of progressive
development and codification of international law, marked by the first and the
second International Peace Conferences, held at The Hague in 1899 and
1907 respectively,

Noting also that the Programme of Action, inter alia, calls for the
presentation ofthe results ofthe centennialdiscussionsto the General Assembly
at its fifty-fourth session, at the closing of the United Nations Decade of
International Law,

. ~ecalling also the proposal by the Russian Federation for a third
InternatlO.nalpeace conference with a view to considering international law
and order In~hepost-cold-war world at the threshold of the twenty-first century,
referred to In General Assembly resolution 51/159 of 16 December 1996
and the initiatives u~dertaken by the Kingdom of the Netherlands with regard
to the commemoratIon ofthe first International Peace Conference',

Noting further that the Programme of Action does not entailbudgetary
implications for the United ations,

1. Welcomes the Programme of Action dedicated to the
centennial of the first International Peace Conference, presented by the
Government ofthe Netherlands and the Russian Federation, which aims at
contributing to the further development ofthethemes of the firstand the second
International Peace Conference and could be regarded as a third international
peace conference;.. Recalling further that in the same resolution the General Assembly

invited the Governments of the Russian Federation and the Netherlands to
arrange, as a matter of urgency, a preliminary discussion with other interested
Membe~ States on the substantive content of action to be taken in 1999 and
to seek, Inthat respect, the cooperation ofthe International Court ofJustice ,

2. Encourages:
(a) The Governments of the Netherlands and the Russian

Federation to proceed with the implementation of the Programme of Action;

7 NC.6/52/3.
6 Notably resolutions 44123 and 511157.
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(b) AllStates to participate inthe activitiesset out inthe Programme
of Action, as well as to initiate such activities and to co-ordinate their efforts in
this respect at the global level, as well as at the regional and national levels;

ANNEX III
DRAFT RESOLUTION III

DRAFT GUIDING PRINCIPLES FOR INTERNATIONAL
NEGOTIATIONS

(c ) All States to take appropriate measures to ensure universal
participation inthe activities pursuant to the Programme of Action, with special
consideration for the participation of representatives of the least developed
countries;

The General Assembly,

Recalling the purposes and principles of the Charter of the United
ations concerning the maintenance ofintemational peace and security and

the promotion of cooperation among States, as well as Article 13, paragraph
1, of the Charter of the United Nations, whereby the General Assembly is
called upon to initiate studies and make recommendations for the purpose of
promoting international cooperation,

3. Encourages the competent United Nations organs, subsidiary
organs, programmes and specialized agencies, includingthe International Court
ofJustice, the International Law Commission and the Secretariat within their,
respective mandates, competencies and budgets, as well as other international
organizations:

Taking into account the objectives of the United Nations Decade of
International Law,(a) To cooperate in the implementation of the Programme of

Action and to coordinate their efforts in this respect,
(b) To consider participation in the activities envisaged in the

Programme of Action;
Reaffirming the provisions of the Declaration on Principles of

InternationalLaw concerning FriendlyRelations and Cooperation among States
in accordance with the Charter of the United Nations,"

4. Requests the Secretary-General ' to ensure consistency of the
Organizations activities relating to the closing of the Decade of International
Law with the Programme of Action and to direct his efforts accordingly;

Bearing in mind that in their negotiations States should be guided by
the relevant principles ofintemationallaw,

5. Decides to include in the provisional agenda of its fifty-third
session, under the item entitled ''United Nations Decade ofInternational Law" ,
a sub-item entitled 'Progress in the action dedicated to the 1999 centennial of
the first International Peace Conference and to the closing ofthe United Nations
Decade ofInternational Law".

Bearing in mind the important role that constructive and effective
negotiations can play in attaining the purposes of the Charter ofthe United
Nations by:

contributing to the management of international relations,
the peaceful settlement of disputes,
the creation of new international norms of conduct of States,

Noting that the identification and harmonization of guiding principles
for international negotiations could contribute to enhancing the predictability
of negotiating parties, reducing uncertainty and promoting an atmosphere of
!!:Ustat negotiations and could offer a frame of reference for negotiations,
8 Resolution 2625 (XXV). Annex.
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Having considered the sub-item entitled "Draft guiding principles for
international negotiations", ANNEX IV

DRAFT GUIDING PRINCIPLES FOR INTERNATiONAL
NEGOTIATIONS9

(Draft resolution)1. Underlines the importance of conducting effectivenegotiations
in managing international relations and the peaceful settlement of disputes and
in the creation of new international norms of conduct of States; Guiding principles for international negotiations

2. Takes note of the "Draft guiding principles for international
negotiations" contained indocument Al521141 and the comments and proposals
made during the consideration of the sub-item, includingthe need for its further
consideration;

The General Assembly,

4. Invites all States and relevant international organizations to
submit in writing to the Secretary-General, before 1August 1998, comments
and proposals on the content of the "Draft guiding principles for international
negotiations";

Recalling the purposes and principles of the Charter of the ?nited
Nations concerning the maintenance of international peace and secunty and
the promotion of cooperation among States,

Bearing in mind that, according to its Cha~er, ~heU~t~d ~ations is to
serveas the centre for harmonizingthe actions of nations inattammgItSpurposes,

Reaffirming the provisions of the Declaration ~n Principles of
InternationalLaw concerningFriendlyRelations andCooperation among States
in accordance with the Charter ofthe United Nations,

3. Decides to continue the consideration of this sub-item in the
.Working Group on the United Nations Decade ofInternational Law during
the fifty-third session of the General Assembly;

5. Requests the Secretary-General to transmit the comments and
proposals mentioned in paragraphs 2 and 4 above to the Working Group for
its consideration,

Recalling Article 13, paragraph 1 (a), of the Ch~~e.r of the ?nited
Nations in which the General Assembly is called upon to mmate studies ~nd
make recommendations for the purpose of promoting international ~oper~tlon
inthe politicalfieldand encouraging the progressive development of international
law and its codification,

Proceeding from the fact that in their negotiations States are guided in
general by the principles of contemporary international law,

Bearing in mind the increasing role that constructive and effective
negotiations are playing in attaining the noble purpos~s ofth~ Charter ?fthe
United Nations by contributing to the management of international relations,
9 Reproduced [rom Request For the inclusion of an item in the Provisional Agenda of
the Fifty Second Session, Letter dated 12June 1997from the Permanent representative
ofMongolia to the United Nations addressed to the Secretary General A /52/141 dated
18 June 1997.

6. Decides to include in the provisional agenda of its fifty-third
session under the item entitled "United Nations Decade of International Law"
the sub-item entitled "Draft guiding principles for international negotiations".



the peaceful settlement of disputes and the creation of new international norms
of conduct of States ,

. C~nvinced. t~at ~dentificationand harmonization of guiding principles
of mt~~attonal negotl~t1ons w~uld contribute to enhancing predictability for
negotiating to conducting effective negotiations irrespective of their level field
or form, as ,:e~l as setting general criteria against which the conduct of parties
at the negotiations could be assessed,

. ~onvinced also that setting a minimum standard of conduct for
negotianng parties would induce them to act in accordance therewith, as well
as offer them some leverage for requiring other parties to act likewise,

. .1. Declares the following as guiding principles for the condu~t of
international negotiations:

(a) The sovereign equality of States, irrespective of their size
level of development, political or militarypower and their economic or political
systems;

(b) Non-interference in the internal or external affairs of States in
any form whatsoever ,

(c) The right of States to initiate or call for negotiations;

(d) Displaying the necessary political will to attain the intended
purpose of negotiations;

. (e~ The duty of States to negotiate in good faith and to strive for
ajust, equitable and early conclusion of negotiations and to reach mutually
acceptable agreement or solution;

. ~t) N.on-discrimination and the right of States to participate in
negotianons affectingtheir vitalinterests or those of the internationalcommunity
as a whole;

(g) Compatibilitiy ofthe purpose and object ofnegotiations with
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the principlesandnorms of contemporary internationallaw,includingthe Charter
ofthe United Nations;

(h) The duty of States to adhere strictly to the agreed principles
and rules of conducting given negotiations;

(i) The duty of States to refrain from direct or indirect recourse
to military, political, economic or any other types of coercion or force aimed
at impeding the exercise of their sovereign rights by other States;

G) The duty of States to cooperate in the various spheres of
international relations in order to maintain international peace and security,
and to promote mutually beneficia!cooperation, socialprogress and the general
welfare of nations. ,

(k) The duty of States to refrain from any action that might
jeopardize the negotiations themselves or the general atmosphere at or around
the negotiations;

(1) The duty-of States to refrain from impeding negotiations by
imposing irrelevant preconditions for the commencement, pursuit or conclusion
of such negotiations, including raising issues unrelated to the actual object of
the negotiatiions;

(m) The duty of States to continue to exert determined efforts
aimedat arrivingat negotiated solutionseven inthe event offailure of negotiations

at some point;

(n) Any negotiations conducted under the use or threat of use of
force are neither just nor lawful and the results of such negotiations shallbe
considered null and void;

2. Also declares that the above guiding principles are interrelated
and their interpretation and application each principle should be construed in
the context of the other principles;
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· . 3.. Further decJa.res that strict observance of the above mentioned
principles ISof paramount Importance in the conduct of genu' . .d me negotIatIons
an consequently appeals to all States to be guided by these principles' th .'
negonations. In elf

A NEXV

ITED ATIO SDECADEOF 'fER ATlO ALLAW: ACTIO
TO BE TAKE IN 1999 DEDICATED TO THE CENTENNlAL OF THE
FIRST INTERNATIONAL PEACE CONFERENCE AND TO THE
CLOSING OF THE UNITED NATIONS DECADE OF
INTERNATIONAL LAW

Netherlands and Russian Federation: Draft Resolution

Action to be taken dedicated to the 1999 centennial ofthe First
International Peace Conference and to the closing ofthe United

Nations Decade ofInternational Law

The General Assembly

Reaffirming once again the commitment of the United ations and its
Member States, as well as the States party to the Statute of the International
Court of Justice, to the goals and aspirations of the United ations Decade of
International Law, expressed by the General Assembly in subsequent resolutions
under that item of its agenda,

Mindful of the long and well-established tradition of progressive
development and codification of international law, marked by the first and the
second International Peace Conference, held at The Hague in 1899 and 1907
respectively,

Recalling that the third International Peace Conference, which was
meant to be held at The Hague in 1915, did not take place,

88

Recalling also the proposal by the Russian Federation for a third
international peace conference with a view to considering international law
and order in the post-cold-war world at the threshold of the twenty-first century,
referred to in resolution 511159 of 16 December 1996, and the initiatives
undertaken by the Kingdom of the etherlands with regard to the
commemoration of the first International Peace Conference,

89



.. Recalling further that in the same resolution, the General Assembly
invited the Goverrnnent of the Russian Federation and the Netherlands to
arrange, as a matter of urgency, a preliminary discussion with other interested
Member States on the substantive content of action to be taken in 1999 and
to seek, in this respect, the cooperation of the International Court ofJustice
the Permanent Court of Arbitration, relevant intergovernmental organizations
as well as other relevant organizations,

of Action;

(b) All States to participate in the ~c~i:ities set out i~ the
Programme of Action, as well as to initiate such activities and to c~ordlnate
their efforts in this respect at the global level, as well as at the regional and
national levels;

(c.) All States to take appropriate measures to e~sure ~niver~al
participation inthe activitiespursuant to the Programme of Action, with special
consideration for the participation of representatIves ofthe least developed
countries;

Noting in this respect, that a meeting of the "Friends of 1999" took
place on 22 April 1997 at the Peace Palace, The Hague, to which
representatives of20 States from all regions of the world, the International
Court of Justice, the Permanent Court of Arbitration, the International
Committee of the Red Cross and the coalitionof non-govemment organizations
Hague Appeal for Peace were invited for consultations on proposals for a
draft of Action for the, centennial of the first International Peace Conference ,

3 . Callsupon the competent United Nations organs, sub.sidiaryorgans,
programmes and specialized agencie~, i~cluding the Interna~IOnal.C?urt ~f

. Justice, the International Law Commission and the Secretanat, within their
respective mandates, competencies and budgets, as well as upon other
international organizations:

(a) To cooperate in the implementation of the Programme of
Action and to coordinate their efforts in this respect;

(a) The Governments ofthe Kingdom ofthe Netherlands and of
the Russian Federation to proceed with the implementation ofthe Programme
90
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Noting with satisfaction that the realization of all those proposals in
the Programme of Action dedicated to the centennial of the first International
Peace Conference, presented by the Netherlands and the Russian Federation
is consistent with the goals and aspirations of the United Nations Decade of
International Law,

2. Invites:

(b) To consider participation in the activities envisaged in the
Programme of Action;

4. Requests the Secretary-General to ensure consistency ~fthe
Organization's activities relating to the closing of the Decade oflnt~rnatIOnal
Law with the Programme of Action and to direct his efforts accordmgly;

5. Decides to include in the provisional agenda ofit~ fifty-thi~?
session, under the item entitled"United Nations Decade oflnternatIOnal ~w ,
a sub-item entitled "Progress in the action dedicated to the 1999 c~ntenru~ of
the first InternationalPeace Conference andto the closingofthe Umted Nations
Decade oflnternational Law".

. . ~oting also that the Programme of Action does not entail budgetary
implications for the United Nations ,

1. Welcome the Programme of Action dedicated to the centennial of
the first International Peace Conference, presented by the Governments of
the Kingdom of the Netherlands and of the Russian Federation which aim at
contributing to the further development of the themes of the firstand the second
International Peace Conference and could be regarded as a third International
Peace Conference;



IV. ESTABLISHMENT OF THE I TERNATIONAL
CRIMI AL COURT

(i) Introduction

The efforts to evolve a legal mechanism for the exercise of an interna-
tional criminaljurisdiction with regard to 'dangerous' crimes defined as 'In-
ternational crimes or offences' began soon after the 2nd World War. The UN
very much aware of and.concerned by the atrocity of crimes perpetrated
during this war had directed the International Law Commission (lLC) in No-
vember, 1947, inter alia, 'toprepare a draft code of offences against the
peace and Security of Mankind', a Mandate which was achieved in 1954.But
due to 'conflicting positions' concerning the definition of' aggression', the
General Assembly (GA) decided to postpone consideration ofthis draft code.
It was only in 1981 that the ILC resumed its work in the draft code and
adopted the first reading of the draft Articles on the Code of Crimes in 1991.

The ILC had constituted in 1992 a Special Working Group and then
3 sub-groups each one dealing with a specific 'topic'. The three sub-groups
established dealt with (i) Jurisdiction and Applicable Law; (ii) Investigation
and Prosecution; and (iii) Cooperation and Judicial Assistance. After 3 years
of intensive work, it submitted in 1994 the Draft Statute to GA.

This was the first phase in the evolution of an 'International Criminal
Jurisdiction'. The second phase started in 1991 during the 46th Session. The
GA, (on the initiative of Trinidad and Tobago in the context of transnational
crimes such as Drug Trafficking) 'invited the ILC to consider and analyse the
establishment of an International Criminal Court (ICC) or other trial mecha-
nism' taking into consideration the proposals made in the GA while discussing
the question of an' International Criminal Jurisdiction' .

During the 49th session (1994) the General Assembly considered the
Draft statute and many delsegations pointed out that the draft statute needed
deeper consideration to 'fill the gaps' Accordingly the sixth committee consti-
tuted an Ad hoc coommittee which met in April and August 1995 (GA reso-
lution 49/53 of9 December, 1994) with a mandate 'review the majer sub-
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arrangements for convening an International Conference of Plenipotentiaries.
Despite the fact that the Ad Hoc Committee made considerable progrees
during its two sessions it was noted that' States still had different views on
major substantive and administative issues.

Thirty Seventh Session: Discussion

The Deputy Secretary General Ambassador Dr. Wafiq.~a~er Kamil
while introducing the subject gave an overvie,: of the aCtIVltIe~of the
PREPCoM and its predecessor the Ad hoc Comrrnttee on the Establishment
of an International Criminal Court, as also the role of the AALCe.

He stated that the Diplomatic Conference of Plenipotentiaries,
would. be held just after two months. The process itselfhad taken about eight
years i.e. from 1990 to 1998. 'The idea for the establishment ofanICC came
into being after the world witnessed the horrors of World War 11. It, however,
gained momentum after the atrocities were committed in former Yugoslavia
and Rwanda.

The General Assembly in its resolution 50/46 of 11December 1995
decided to establish a "preparatory Committee" for the establishment of an
international criminal court to discuss the major substantive and administrative
issues arising out of the draft Statute prepared by the International Law Com-
mission in .1994and to draft texts with a view to preparing a widely accept-
able consolidated text of a convention for an international criminal court as a
next step towards consideration by a confernce of plenipotentiaries.

The Preparatory Committee on the Establishment of an International
Co~rt ~et~on: 25 March to 12April and from 12 to 30 August 1996, during
which time It discussed further the issues arising out of the draft Statute and
began preparing a widely acceptable consolidated text of a convention for an
international criminalcourt. The Prepcom during these meeting had made a lot
of progress on vital issues and a broad areas of consensus emerged on the
ot.herhan~ these were areas which called for further harmonizaation. (The de-
tails of which are set out in the secretariat study).ln its resulution 511207 of 17
December 1996, the General Assembly decided that the Preparatory Com-
mittee would meet in 1997 and 1998 is order to complete the drafting of a text
for submission to the diplomatic conference of plenipotentiaries.

Commenting on the work oflLC he stated that, the lLC resumed
work on the question of an international criminaljurisdiction in 1990, the real
push for. proceeding rapidly with the idea of a permanent court came in 1992.
Havins adopted the draft Statute in 1994, the ILC decided to recommend to;:, . ..
the General Assembly that it convene a Conference of Plenipotentiaries to
study the Draft Statute andto conclude a Convention on the Establishment of
an International Criminal Court.

He observed that the General Assembly decided to establish an Ad
hoc Committee to review the major substantive and administrativeissues arising
out of the Draft Statute. The Ad hoc Committee met twice for two weeks
each in 1995. Despite tremendous work done in the Ad hoc Committee, the
deliberations reflected enormous gaps between the positions of the UN
Member States. It was then that the General Assembly decided to establish a
Preparatory Committee (PREPCoM), to discuss further the issues.arising
out ofthe draft statute and preparingthe text of a convention on the establishment
of an ICe. The PREPCoM met twice in 1996 and discussed the major issues
involved in the establishment of the court i.e. jurisdiction, organisational and
procedural matters, complementarity, relationship ofthe ICC with the Security
Council.

He further stated that PREP COM convened four more meetings, the
last one was held in March - April 1998. He noted that the PREPCOM
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The Preparatory Committee met from 11 to 21 February, from 4 to
15 August and from 1 to 12December 1997, during which time it continued
to prepare a widely acceptable consolidated text of the convention.

In its resuluition 521160 of 15December 1997, the General Assem-
bly accepted with deep appreciation the generous offer of the Government of
Ital~ t~ act as host to the United Nations Diplomatic Conference ofPlenipo-
tentiaries on the Establishment of an ICC and decided to hold the conference
in Rome from 15 June to 17 July 1998. In the same resulution the Prep com
was requested by the GA to continue its work in accordance with resulution
511207 and at the end of its sessions to transmit to the conference the text of
a draft convention on the establishment ofan ICe.
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made significant progress under the able direction of the Chairman Mr. Adrian
Bos. The most important development before the last PREPCOM was the
Inter-sessional meeting in January 1998 held inZutphen, Netherlands. In this
meeting a consolidated text of the draft statute was prepared which was the
basis of the last PREPCOM.

He recalled that the AALCC had closely followed the work of the
PREPCOM and had held two Special Meetings, one each in Manila (35th

Session) and Tehran (36th Session) which had provided very useful inputs to
the Member States. The meeting held in Manila had been attended by the
Chairman of the PREPCOM, Mr. Adrian Bos.

He observed that on the eve of the Diplomatic Conference there was
still a lot of work to be accomplished before a consolidated text could be
produced. A number of square brackets still and these political and legal
issues were to be dealtwith at the highest levels. He noted that the participation
of Member States in the PREPCOM was not upto the level needed, and it
was of utmost importance that the AALCC States fully participated in the
Plenipotentiary Conference, to ensure the creation of an effective, independent
and impartial ICC.

The Deputy Secretary General concluded with the remark that the
AALCC fully supported the creation of an ICC., as this could put an end to
the kind of horrors the world had suffered over the past eighty years. The
international community, he stated, owed-such an institution to its future
generations for whom there was need to build, develop and find the ways and
means to face the enormous problems of our planet, likehunger, desertification,
natural disasters, terrorism, the ascendant graph of crimes, drug trafficking
etc.

Dr. RamaRao speaking on behalfofthe Chairman ofthePREPCOM
gave an overview of the development relating to the drafting ofthe statute for
ICC since 1992 and on the work of the PREPCOM in March-April 1998.
He recalled that an intersessional meeting was convened in January 1998, in
Zutphen and the recent meeting ofthe PREPCOM held inMarch April 1998
was aimed at advancing the consensus arrived at that intersessional meeting.
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He said that the March Aprilmeeting of PREP COM dealt with the composi~on
and administration of the Court, relationship between the ICC and the Uru~ed
Nations and the part relating to final clauses. While speaking o~ substantive
issues, he dealt with the issue of core crimes, treaty related cnme~ of dru.g
traffickingand terrorism and crimes againsthumanity.Hesaidthat the Diplomatic
Conference was to decide on the number of ratifications required for the
Convention to come into force. Proposals put forward call for 20-65
ratifications.

As regards the financing of the court, monies could be drawn from
the regular budget of the UN, exclusively by states appearing before the
court. voluntary contributions and initialfundingby UN and later on by States.
He called upon Member States of AALCC to actively participate at the
Diplomatic Plenipotentiary Conference in Rome in June 1998.

The Delecate of Egypt expressed appreciation for the initiative taken
by Dr. M. Javad Zarif, while he was the President of the Sixth Committee In
mobilising support towards the idea of the establishment of an ICC.

As regards crime of aggression, he was of the view that the Secur~ty
Councilwith itsmainfunction as maintenanceof internationalpeace and secunty
could intervene without compromising the independence of the Court.
Supporting the principle of complementarity he expressed th~ opinion that
priority should be given to naticnal jurisdiction without taking aw~y the
jurisdiction of the ICC if the national legal system is ineffective or unavailable.
He was of the view that the prosecutor of the proposed court should only
proceed with cases brought by States and not by other non governmental
organizations.

Thereafter, he called upon co-ordination between AALCC Member
States to foster commonalities so that an Asian African view is.placed before
the Diplomatic Plenipotentiaries conference.

The Delegate of Ghana thanked the Secretariat for- preparing
comprehensive but concise documents and the addendum. Recalling the work
of the Il.C he said the establishment ofthe ICC has reached a final stage for,
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concluding long. standing efforts. However, he expressed his Government's
reservations on certain key areas where the AALCC can play an effective
role in collating views and representing an Asian African stand at the Rome
Conference. Further more, he added that the jurisdiction of the proposed
court should be based on crimes provided in. the statute. He called for more
detailed provisions in the ICC statute on relationship between ICC and states,
rules of evidence, powers and responsibilitiesof arrest and surrender of accused
persons and relationship between national laws and statute ofthe ICC. He
also called upon a clear division between the prosecutorial and investigative
role of the Prosecutor. On the financial aspect of the court, he was of the view
that budgetary provisions can be drawn upon from the regular budget of the
United Nations. He expressed dismay that a 'Copy of the cosolidated text of
the draft statute of the ICC was not available, he opined that the day long
discussions during. the 37th Session had helped them to sufficiently prepare
for the Conference in Rome in June 1998.

The Delegate of the Islamic Republic oflran thanked the Secretary
General, his colleagues and the Secretariat for preparing an excellent study on
ICe. The hard core issues, in the opinion of his Government were jurisdiction
oflCC, the relationship between the ICC and national jurisdiction, and the
relation between the proposed court and the Security Council. As regards
the scope of jurisdiction, he said genocide, crimes against humanity and war
crimes were valid inclusions. Aggression too, should be included he felt,
complementarity alone should decide, the relationshipbetween ICC jurisdiction,
and nationaljurisdiction.Furthermore he was ofthe view that Security Council's
role of maintenance of international peace and security was well demarcated
and hence the ICC should playa judicial role adjudicating on the basis oflegal
principles. He expressed the view that based on the President's suggestion,
AALCC Member States should meet in Rome to project a definite Afro-
Asian view at the Diplomatic Plenipotentiaries conference on the establishment
of an ICC.

The Delegate the People's Reoublic of China while thanking the
President for his comments, also appreciated the introductory statement on
the topic by Dr. Kamil, Deputy Secretary General, AALCC. While
appreciating the statement of Dr. Rama Rao made on behalf ofthe Chairman
98

of PREP COM, he thanked the Secretariat for the valuable report prepared
for the session. Furthermore, he was of the view that China fully supported
the establishment of an ICC, though the issue at hand is legally and technically
complex. In this regard, he called upon Member States to bear in mind the
important facets of universality, independence and impartiality of the proposed
ICe. Supporting the principle of complementarity he expressed the view that
ICC must deal with 'core crimes' the definition of which must be explicitly
provided in the Statute.

Furthermore, on the issue of jurisdiction of the Court, a view was
expressed that 'inherent jurisdiction of the ICC' should not be provided in the
statute, as it contradicted the principle of complementarity. He reiterated his
Governments' stand that the court's jurisdiction be optional, as provided in
the IC] statute. Commenting upon the statute having reached its final stage,
he saiduniversalityof the statute was necessary which would reflect mainstream
customary international law.

The Delegate ofIndia at the outset gave a brief outline of the core
issues concerning the establishment of an ICe. These ware the principle of
comp lementarity, crimes of' serious concern' to the international community
to be included in the ICC statute, as well as independence, impartiality,
professional competence and, effectiveness of the Court. Furthermore, he
was of the view that' double jeopardy should not be allowed ifjurisdiction of
the proposed court, was to be based on the principle of complementarity.
The ICC, he averred should be an independent body, supplementary to national
legal systems. Jurisdiction inhis governments view was to be based on respect
of sovereignty and consent of states. He found no objection to the inclusion of
'international terrorism. As regards drug trafficking, there is lot of confidential
information, which States mayfeelhesitant to sharewith the ICC. He expressed
concern on the inclusion ofnon international armed conflicts' as war crimes in
the statute as these offences are treaty based and only Parties, he felt could be
bound by treaty provisions of the Geneva Conventions. In this regard, he
further added that common Article 3 of the Geneva Conventions, had not yet
attained the status of customary international law. He cautioned that the 'role
of the Prosecutor' as provided by the draft statute ofICC should not interfere
with the - mechanism provided under the statute, as States alone have right to
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move Prosecution. Commenting on the role of the Security Council, he said it
should uphold its task the role of maintaining international peace and security
and not interfere with the judicial function ofthe court. The main role ofthe
ICC, he said is to bring to trial individuals responsible for Criminal acts, and
hence the Security Council had no role to play. Recallingthe Chinese statement
on the topic, he suggested that AALCC Member States should focus on
commonalities and ifpossible, meet every week during the Rome conference.

The Delegate of the Republic of Korea expressed appreciation for
Secretariat work on this subject. He informed that his country had been
activelyparticipating inthe efforts towards the establishment of an International
Criminal Court.He expressed satisfaction with the progress made at the recent
meeting (March - April) ofthe Preparatory Cmmittee (PREPCOM) which
culminated in the formulation of a single consolidated document on the
establishment errcc

The Delegate of Uganda saidthat one needed to look at the implications
of State sovereignty by the establishment ofan ICe. Appreciating the efforts
of Dr. Rama Rao,delegate of India for his presentation, he felt that involving
the Security Council in the trigger mechanism would be intrusive of with the
independence, impartiality and effectiveness of the court. Hence he supported
the suggestion made by earlier delegations, for shaping a concrete Afro-Asian
view on ICe. He reiterated his country's support for the establishment of an
International criminal Court. In the light of the past experiences in his own
country which had witnessed heinous crimes being perpetrated by political
leaders, he was of the view that the establishment of a court to try such persons
for the crimes would offer hope for the future generations against such
occurrences.

He extended his delegation's support for the early establishment of
an independent International CriminalCourt As regards the trigger mechanism,
he was of the view that consent of states, should be the basis for involving
jurisdiction of the court. Supporting the views expressed by the delegate ~f
Uganda he called for ensuring the independent role of the Prosecutor.m
conducting investigations. On the relationship between ICC a~d the Sec~n~y
Council, he supported the rationale for involving the Secunty Council, in

activating the trigger mechanism, without compromising on the independence
of the ICC. Supporting the principle of complementarity, he felt that the
Diplomatic Conference in Rome, should indicate the conditions timing and
procedures regarding complementarity very precisely.

The Delegate of Saudi Arabia, commended the role ofthe Committee
in placing such an important topic, like the ICC on its agenda. ~e was o.fthe
view that jurisdictio n of the court should be restricted to core cnmes as listed
by the ILC draft statute. Furthermore, he expressed the view that
complementarity should be the principle of the jurisdiction ofthe prop?sed
court, as it preserves the sovereignty of States in the exercise of th~lr national
criminal jurisdiction. Emphasis was laid on the need for the establishment of
a neutral and impartial court for its effective functioning and wider acceptance.

He also called for limiting the jurisdiction oflCC to core crimes of
serious nature and the elaboration of the constituent elements of such
crimes.This definition precision, was required to ensure that the international
court functions effectively within the contours of' complementarity' principle.
He opposed the proposals for inclusion of crimes like "drug trafficking" as
they were best handled by national courts.

To avoid any complicityamong States inthe prosecution of the alleged
criminal, he called for an "independent investigation" to be conducted by the
Prosecutor. Calling attention to the types of punishment provided for in the
draft statute on ICC, (which does not provide for death penalty) he pointed
out that the existence of stringent penalties including death penalty in some
national criminal systems would result indifferent levels of punishment for the
same category of persons accused of similar criminal activities.

The Delegate ofIraq congratulated the host government for the warm
hospitality accorded to them. He also appreciated the sincere efforts. ofthe
Secretariat for preparin excellent background documents. Spea~ng on
substantive matters relating to the draft lccg Statute, he was ofthe VIewthat
the composition ofjudges of the proposed Court, should ensure adeq~ate
geographical representation for all regions. Agreeing that crimes of geno~lde,
crimes againsthumanity andwar crimeswere serious crimes, he felt internatIonal
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terrorism' could also be included as a serious or grave offences Furthh d h . . ermore,
e.expr~ss.e t e view that ?omplemexitarity and consent were the main basis

?fjunsdl(.:tIo~~d the Secunty Councilbeing a politicalbody, could not interfere
~nthe functioning of a judicial body, like the ICe. This would ensure the
independence and impartiality ofthe Court.

the relationship ofthe court with the Security Council, role ofthe Prosecutor,
etc. He proposed that while defining the offence that would come within the
purview of the court, the struggle of well recognized movements for the
realisation of the right ofsdf-determination of people under alien rule should
be taken into account. Whether it is the offence of aggression or it is a war
crime, special care should be taken of this point. In fact, the definition of the
term aggression adopted by the U.N. General Assembly in 1974 does take it
into accoun1 and so does the common Article 3 ofthe Geneva Convention
and Protocol 11 adopted subsequently by referring to the non-international
armed conflictsinthe context of applicationof the laws ofwarto such situations.
Since the countries of Asia and Africa have special interest in this point in the
light of their historical experience, they should take a united stand on this issue.

.The Deleg~te ofInddonesia appreciated the efforts of the AALCC
for t.akmg up a~ Important topic like ICC on the agenda for the 37"
Se~s!on..Expressmg support of his Government to ourt inus t be free from
PO~ItICaim~u~nc.es~permanent and should meet only when a complaint is made
to it.. The jurisdiction of the court crime must be 'precisely listed' and clarified
~ t.e s.ta~ute. He ~ndorsed the view that coriiplementarity was the basis of
JU:IS~IctI~n'. In ,thi.sregard, he stated that internal court should have priority in
cnmmal jurisdiction, unless the legal system is unavailable or meffective
Furthermore, .'inherent jurisdiction', he felt was contrary to the role of
complementanty, The Security Council, in the view of his Government could
~ot serve as the 'trigger mechanism' as the Council's decisions are often
influenced by political motivations.

The Delegate of Nigeria recalling the statement of the delegate of
Ghana stated that ICC should be in conformity with national sovereignty. He
added that the trigger mechanism ofthe Security Council should not be used
for meeting political ends. He supported the earlier views of delegates that the
AALCC should not onlyplay an advisory role but a dominant role to represent
Member Governments views at the Rome conference.

. The Delegate of Kuwait affirmed the importance of the early
esta~hs?ment o~an International Criminal Court. He supported the view of
restnc~mg the hst of crimes to the four crimes of genocide, crimes against
h~ma~ty, grave breaches of the four Geneva Conventions of 1949, serious
violations of laws and customs applicable in armed conflicts. He agreed with
the concerns as ex?re~sed by other speakers, that the exercise of jurisdiction
by ICC should not infringe the authority of national criminaljurisdictions. The
need to uphold the independence of the proposed court as an impartial judicial
body was felt to be fundamental for the effective functioning and credibility of
the court.

The Delegate of Senegal congratulated the President for his election,
as he was speaking for the first time. He recalled the meeting inDakar on the
proposed African Criminal Court, which was attended by a large number of
African States being Member States of the AALCC, Supporting the
apprehensions raised by the delegate of Uganda, he was of the view that the
proposed ICC should be impartial and independent, free from interference by
political consideration.

The Observer from Germany said that while the main building blocks
for an ICC had already been formulated and discussed, the major principles
which the EU partners supported, would be discussed by him briefly.

T?e Delegate of Pakistan offered his felicitaions to the President and
Vice-President on their assumption of the office of the Committee and wished
them success in the discharge of their functions. He was of the view that it
would be ambitious to expect the court to become operational in the near
futur~,.as there were many outstanding issues to be resolved, which included:
definition and scope of crimes, complementarity the jurisdiction of the court
102 '

. Referring to the principle of complementarity, he stated that the ICC
can only act when national courts are unable or unwilling to prosecute a given
serious crime. He noted that the ICC's jurisdiction be limited only to four
universally punishable core crimes: genocide, crimes against humanity, war
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crimes and the crime of aggression. It was his delegation's idea that aggression
be included with in the courts ambit.

(ii) Decision on "The Establishment of an
International Criminal Court"

(Adopted on 18.4.98)
With regard to the question of trigger mechanism, he favoured the

approach whereby the court has jurisdiction over genocide, crimes against
humanity and war crimes based on the principle of universal jurisdiction over
these core crimes. In his view, the ICC's Prosecutor should be empowered
to start investigations suo moto.

The Asian African Legal Consultative Committee at its thirty-seventh

Session,

, 'd d Doc No AALCC/xXXVIIINew Delhi/98/S-13 onHavmg consi ere .: " .
the Establishment of an InternatIOnal Criminal Court,

oting the progress in the work of the Prepa:atory, Committee f~r the
Establishment of an International Criminal Court, mcl~dmg the completIOn of
its last meeting and preparation of the Single Consohdated Text ofthe Draft

Statute;

Taking into account the views expressed by S~tes M~mbers ?f~he AAL~C
on the issues relating to the establishment of an international criminal court,

Mindful of the forthcoming United Nations Conference of Plenipotentiaries
on the Establishment of an International Criminal Court, scheduled to be held
in Rome from 15 June to 17 July, 1998;

1. Urges active participation of the Members of the AALCC in
the Rome Conference;

2. Stresses that the International Criminal Court sho~ld be an
independent, impartial and efficient judicial ,institution ~ased int~r~lr~on the
principles of complementarity, State sovereignty, non-mterventlon m internal
affairs of States;

3, Emphasizes that the Statute ofthe Court should ~e such a:
to attract wide acceptability of States so that the Court be estabhshed as
universal institution;

4. Requests the Secretary General of the ~CC to appro,ach
the United Nations for necessary conference facilitiesfor holdmg ofthe meetmgs
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He noted that the courts' independence will have to be protected
against political influence by countries or by the UN Security Council, while
fully respecting the Security Council's responsibility under the United Nations
Charter.

He concluded on a rather pessimistic note that it was still not clear
whether and when a truly effective ICC will be established, as the concern for
legal and political hurdles could not be under estimated,

The Obsever form Yugoslavia extended the greetings ofhis government
and congratulated the President on his election to the 37" Session of the
AALCC. Expressing his support for the establishment of an ICC he was of
the view that perpetrators of serious crimes must be punished. Furthermore
he stated that his Government had expressed serious doubts on the legality of
the Ad hoc tribunals established for Yugoslavia, by a Security Council resolution
as this would amount to misuse of the tribunal for meeting political ends. With
respect to the role of the Prosecutor provided under the statute he expressed
apprehension that a large number of people afflicted by crimes could
themselves be victims. On the issue of financing of the court, he expressed the
view that an independent body free from political compulsions should do the
job. He felt that the prosecutor's office should comprise qualified people
having sufficientknowledge on criminallaws and different criminallegal systems.
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of the Member States of the AALCC during the Ro C-I:'.me onrerencs;
[iii) Seceretariat Study : Establishment of the International
Criminal Court5. Further requests the Secretary General to monitor and re ort

the developments and outcome of the Conference to the Thirty-e·ghthS p.
of the AALCC: and 1 essron During the 49th Session (1994) the General Assembly considered the

Draft Statute and many delegations pointed out that the draft statute needed
deeper consideration to 'fill the gaps'. Accordingly the Sixth Committee
constituted anAdHoc Committee which met in April 1995, in August, 1995
(GA,RES. -/9/53 of9 December., 1994) with the mandate 'to review the
major substantive and administrative issues arisingout of the draft statute' and
consider arrangements for convening an International Conference of
Plenipotentiaries. "Despite the fact that the Ad Hoc Committee made
considerable progress during its two sessions it was noted that' States still
have different views on major substantive and administrative issues. Therefore
the GA went a step further and adopted its Resolution 50/46 in December
1995 in which the GA decided to establish a 'Preparatory Committee open to
all States Members of the United Nations or members of specialized agencies
or ofthe International Atomic Energy Agency, to discuss further, the major
substantive and administrative issues arising out of the draft statute prepared
by the International Law Commission and, taking into account the different
views expressed during the meetings, to draft texts, with a view to preparing a
widelyacceptable consolidatedtext of a conventionfor an internationalcriminal,
court as a next step towards consideration by a conference of plenipotentiaries.

. . 6. ~ecides to place the item "Establishment of an International
Criminal Court on the agenda of the Thirty-eighth Session of the AALCC.

And as decided the PREPCOM met from 25 March to 12 April and
from 12 to 30 August, 1996 and submited its report to the GA at its 51
Session.

The mandate to the Prep Com, as expressed in paragraph 368 of its
report (A/51/22, vol. 1),was to deal with the following, namely-

"(i) Definition and elements of crimes

(ii) Principles of criminal law and penalties

(ill) Orgaruzation of the Court;
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(iv) Procedures independence of the Court.

(v) Complementarity and trigger mechanism (e) There was a general agreement on the importance of procedural
questions, fair trial and rights ofthe accused and the need to elaborate further
the relevant provisions. It.was recognised that respect for the rights of the
accused were fundamental and reflected the credibility of the Court and that
there was already a large body of international law on the subject. A commonly
shared view seemed to be that fundamental or substantive principlesof evidence
should figure in the statute itself while secondary and subsidiary rules could
appear in the Rules of the Court or other instruments.

(vi) Cooperation with the States

(vii) Establishment of the International Court and its relationship
with the United Nations

(viii) Final clauses and financial matters

(ix) Other matters.". (t) As for the method of decision-taking in the Trial Chamber, it was
generally accepted that it should be by a majority ofjudges, although very few
supported the unanimity rule (at least in case of a conviction).The strong feeling which emerged after 2 meetings of the PREPCOM

was the r~alinterest the member countries of the UN present in these meetings
ha? rnarufested in their discussions. Despite the fact that the 'tempo' was
qUlt~slo:-" the PREPCOM inthe course of its work has made a lot of progress
on Vital Issues and a broad areas of consensus emerged at the end of the
meetings which could be summarized as :

On the other hand, in the Preparatory Committee meetings there were
areas which called for further harmonization. These areas were:

ICe.
(a) There was unanimity on the need for the establishment of the

(a) On the question ofthe scope of jurisdiction of the international
criminal court, there was general agreement, as indicated in the second
paragraph of the preamble, that the jurisdiction of the court should be limited
to the most serious crimes of concern to the international community to avoid
trivializingthe role and functions ofthe court and interferingwith the jurisdiction
of the national courts. The second paragraph of the preamble to the draft
statute emphasizes that' such a court is intended to exercise jurisdiction only
over the most serious crimes of concern to the international community s a
whole'. Proposed Article 20 dealing with crimes within the jurisdiction of the
international criminal court provides thus:

(b) There was general support for the view that the Court should be
an independent judicial institution. However, while some have favoured an
autonomous independent body, others preferred that the Court should form
part of the UN.

(c) To establish the Court by a multilateral treaty, as recommended
by the lLC, seemed to enjoy general support, as the treaty could provide the
necessary independence and authority for the Court. Thus, the idea of
amending the Charter was put aside.

"The court hasjurisdiction in accordance with the Statute with respect
to the following crimes:

(a) the crime of genocide
(d) A close relationship between the Court and the UN was

considered essential and a necessary link to the universality and standing of
the Court, though such a relationship should in no way jeopardize the
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(b) crimes against humanity



(c) the crime of aggression;

Cd) serious violations ofthe laws and customs applicable in armed
conflicts;

(e) grave breaches of the four Geneva Conventions of 12 August
1949 and

grave breaches of article 3 common to the four Geneva Conventions
ofl2 August 1949."

There was general agreement that genocide met the jurisdictional
standard referred to in the second paragraph of the preamble.

As respects the inclusionofthe crime of aggression, there were different
views. While some delegations were of the view that aggression should be
included to avoid a significantgap in the jurisdiction of the court, as aggression
was one of the most serious crimes of concern to the entire international
community, some others expressed the view that it should not be included
because there was no generallyaccepted definitionof aggression for the purpose
of determining individual criminal responsibility. Still some others expressed
support for providing review mechanism under which aggression might be
added at a later stage to avoid delaying the establishment of the court pending
the completion of a generally accepted definition.

There was general agreement that serious violations of the laws and
customs applicable in armed conflict could qualify for inclusion under the
jurisdictional standard referred to in the second paragraph of the preamble.
There were different views, however, as to whether this category of crime
should include violations committed in international or non-international armed
conflicts. Different views were also expressed concerning the direct
applicability of the law of armed conflict to individuals in contrast to states.

Mention must also be made of the view expressed by several
delegations that grave breaches ofthe Geneva Conventions had attained the
status of customary law and should be combined with other serious violations
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ofthe laws and customs applicable in arrn~ ~onflictunder sub-paragraph (cI'
with attention being drawn to the new definition proposed ~orthe draft code m
contrast to the Yugoslav Tribunal Statute and a proposal being made to amend
the title of this category of crime accordingly.

There was general agreement that crimes against humanity met the
. .sdictional standard referred to in the second paragraph of the preamble. It
Jun . d . I d li fopined that the definition ofthis category of cnme shoul mc u east, 0was d h .exceptionally serious, grave or inhumane =,:hich shocke t e conscle.nce
of humanity, as, for example, murder, exterrrunanon, e~laveme~~ deportation,
imprisonment, torture, rape, persecution on political" racialor religiousgrounds,
other inhumane acts, etc.

Support was expressed for including various treaty~based cri~es
which, having regard to the conduct alleged, constituted exceptionally senous
crimes of international concern as envisaged in article 20, paragraph (e). The
importance ofthe principle of complementarity was emphasized with respect
to these crimes.

While a number of delegations were of the view that international
terrorism qualified for inclusion under the jurisdictional standard referred to in
the second paragraph of the preamble, a number of other dele~ations expressed
the view that international terrorism did not deserve to be so included bec~~se
there was no general definition of the crime and elaborating such a definition
would substantially delay the establishment of the court ..

While a number of delegations were of the view that internation~l
terrorism qualified for inclusion under the jurisdictional standard referred to in
the second paragraph of the preamble, a number of other de1~ations expressed
the view that international terrorism did not deserve to be so mcluded bec~~se
there was no general definition ofthe crime and elaborating such a definition
would substantially delay the establishment of the court.

Some delegations supported inclusion of apartheid and other forms of
racial discrimination as defined in the relevant conventions. Some others
supported inclusion of torture, as also of the Hostage Convention, of serious
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drug trafficking offences which involved an international dimension and of
serious threats to environment. '

Proposal was made to reformulate Articles 17 to 20 which define
'crimes'. It was felt that the Article 20, in particular, should be reformulated
alo.ng t?e lin~s ?fthe draft Code with each crime being defined in a separate
article identifying the essential elements of the offences and the minimum
qualitative and quantitative requirements.

The principle of complementarity to be defined as an element of the
c~mpe~en~e ofthe Court; the conditions timing and procedures for invoking
~hls p.nnclple need. to be clearly indicated. Some delegations supported
inclusion of apartheid and other forms of racial discrimination as defined in the
relevant conventions. Some others supported inclusion oftorture, as also of
the Hostage Convention, of serious drug trafficking offences which involved
an international dimension, and of serious threats to environment.

. . To examine the aspects relating to the effectivefunctioning of the Court
VIs-a-VIsthe primary responsibility of the Security Council for the maintenance
of international peace and security.

OutIiningoffinal clauses for the transitional arrangement for the transfer
of cases from the ad 'hoc tribunals to the Court to avoid concurrent or parallel
jurisdiction.

There was broad agreement that the fundamental principles of criminal
law should be applied to the crime punishable under the statute should be
clearly laid down in the statute in accordance with the principle oflegality,
nullum crimen sine lege" nulla poena sine lege. The articulation of the
fundamental principles of criminal law in the statute was considered consistent
with the prerogative oflegislative competence of sovereign States. It would
give potential States parties a clear understanding of the obligations entailed.
It would also provide clear guidance to the court and.promote consistent
jurisprudence. Furthermore, it would ensure predictability and certainty in the
application oflaw, which would be essential for the protection of the rights of
the accused.
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It was suggested that, in order to satisfy the requirements offairness,
transparency, consistency and equality in criminal proceedings, not only the
fundamental principles of criminal law, but also the general and most important
rules of procedure and evidence should be articulated in the statute. It was
also suggested that the principleof procedural legalityand its legal consequences
should be firmly established in the statute itself

The principle of non-retroactivity was considered fundamental to any
criminal legal system and, therefore, having regard to the substantive link
between this concept and article 39 of the statute (milium crimen sine lege),
this principle was sought to be clearly and concisely set out in the statute, even
though some of the crimes referred to in the statute were recognized as crimes
under customary international law. It was also noted that the principle of
nulla poena sine lege also required that the principle of non-retroactivity be
clearly spelled out in the statute and that the temporal jurisdiction of the court
should be limited to those crimes committed after the entry into force of the
statute.

A general view was that since there could be no criminal responsibility
unless mens reawas proved, an explicit provision setting out all the elements
involved should be included in the statute. The need for including a provision
setting out an age limit at which an individual could be regarded as not having
the requisite mens rea was widely supported.

On the question of cooperation between the court and national
jurisdiction. it was widely agreed that since the proposed international criminal
court would not have its own investigative or enforcement agencies, the
effectiveness of the court would depend largely upon the cooperation, of
national jurisdiction in obtaining evidence and securing the presence of accused
persons before it. It was considered essential, therefore, that the statute provide
the court with a sound, workable and predictable framework to secure the
cooperation of States. There was the position that the legal framework
governing cooperation between the States and the court should be broadly
similar to that existing between the State on the basis of extradition and legal
assistance agreements. This approach would ensure that the framework of
cooperation would be set forth explicitly and the procedure in which each
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State would meet its obligationswould be controlled by itsnational law,although
there would be instances inwhich a State must amend its national law in order
to be able to meet those obligations. There was also the position, however,
that the statute should provide for an entirely new regime which would not
draw upon existingextradition and legal assistance conventions, sincethe system
of cooperation between the court and the States was fundamentally different
from that between States, and extradition existed only between sovereign
States. The obligation to cooperation imposed by the statute on State parties
would not prevent the application of national laws in implementing such
cooperation.

African countries, that, in the interest of economy, extensive pre-trial
investigations should be left to the charge ofthe complainant State and not be
taken over or initiated suo moto by the prosecutor's office. This, it was
believed, would facilitate in keeping the prosecutor's office as a professional
body, and not merely an investigating agency,without in anymanner interfering
in the sovereign and domestic jurisdiction of a State.

State consent, for instance, becomes crucial in matters relating to
'arrest' and 'surrender'. Arrest ofa suspect will always be carried out by a
State pursuant to the judicial assistance which it renders to the court under
para 7 ofthe draft statute. In the case of pre-trial detention as enunciated in
article 29, the predominant view seems to be that it should only be confined to
situations inwhich the accused is being detained by the court pending trial and
not by the State party pending a transfer to the court. At this stage, matters
concerning the grant of bail, the legality of detention and the conditions of
detention should be wholly left to the purview of the detaining State and should
not be subject to the control ofthe court.

The principleof complementarity was considered particularly important
in defining the relationship and cooperation between the court and the States.
It was suggested that the principle called for the establishment of a flexible
system of cooperation which would allow for specialconstitutional requirements
of States, as well as their obligations under existing treaties.

There was general support for the view that all basic elements of the
required cooperation between the court and states should be laiddown explicitly
in the statute itself, while the list of such elements need not be exhaustive.

Although the complexities involved in surrendering the accused by a
State to the court were addressed, this subject deserves further consideration.
There could be internal legal impediments or a constitutional bar against
surrender of nationals to any foreign forum. The question of extradition or
dual criminality, i.e., the conduct alleged to be a crime, must be regarded as a
crime by the requested State also needs further consideration. Apart from the
legal or constitutional bar, the other grounds for refusal to surrender need
examination. For these reasons, it would be necessary to take into account
national laws and procedures and harmonize them to the extent possible. The
procedures incorporated inthe national laws, for instance, become particularly
important while evolving the rules of evidence.

The draft statute on internationalcriminalcourt outlinesthe requirements
for a fair trial. For this purpose, applicable law, as outlined in article 33,
relates to (a) statute itself, (b) applicable treaties and the principles and rules
of general intemationallaw ; and (c) to the extent applicable, any rule of national
law. In the circumstance, though it is difficult to outline the elements offair
trial, there was general agreement on the importance of matters concerning
procedural questions and fair trial and rights of the accused, but divergent
views were expressed on how best to meet this need. It was stressed that the
procedural rules should maintain a balance between different penal systems of
States' and draw from their positive elements and that, therefore, an international
criminal court should draw upon the practice of any system that could assist it
in the performance of its functions. It should not be used as a standard to test
the credibility of penal systems of individual States.

The procedural laws which could be adopted from the national laws
could also be identified. There are, for instance, , notification ofindictment,
establishment ofprima.jacie case, right to legal assistance for the suspect,
scope for objections ofjurisdictional aswell as merits phase, fair and expeditious
trial (with full respect to the rights of the accused trials should generally be
open to public), presumption of innocence until proven guilty, non his in idem
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(ruleagainstdoublejeopardy), considerationof aggravatingor mitigatingfactors
in award of punishment, appeal and review for material error of law or
miscarriage ofjustice or manifest disproportion in sentencing, revision on the
basis of a new material fact, rule of speciality(prohibition of trialfor any offence
other than that for which accused was surrendered), and pardon and parole
or commutation of sentence under appropriate circumstances.

(i) On the question of financing the Court it was suggested that it
could be from the regular budget ofthe UN. On the other hand, according to
some suggestions the independence ofthe Court required States parties to
finance it through their own contributionson thebasis of the scaleof assessments
ofthe UN.

0) On the role of the Prosecutor vis-a-vis on-site investigations
spectrum of views were expressed. For instance, such investigations should
only be conducted with the consent of the State concerned to ensure respect
for its sovereigntywith the possible exception of situations inwhich the national
criminaljustice systemwas not fullyfunctioning.

While concluding the meeting, the Preparatory Committee noted the
usefulness of its discussions and the cooperative spirit in which the debates
took place. Further, considering the progress made, and also considering the
commitment of the international community to the establishment of an ICC the
Preparatory Committee proposed to meet three or four times up to a total of
9 weeks before the Diplomatic Conference in 1998. With a view to allow the
widest possible participation of States, it decided to continue the work in the
form of open ended working groups, concentrating on the negotiation of
proposals to facilitate producing a widely acceptable draft consolidated text
of a convention to be submitted to the diplomatic conference.

On the basis of this recommendation the GA in its 51th Session
adopted the resolution 511207 dated 17December, 1996, inwhich the GA,

Decidedto reaffirm the mandate of the Preparatory Committee, and
directs it to proceed in accordance with paragraph 368 of its report;

Decided also that the Preparatory Committee shallmeet from lIto
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21 February, 4 to 15 August and 1 to 12 Dece~ber 199:, and from ] 6
March to 3 April 1998, in order to complete the draftmg o~awidely acceptable

solidated text of a convention, to be submitted to the diplomatic conference
con I id hf lenipotentiaries, and requests the Secretary-Genera to provi e t e
~r~aratory Committee with the necessary facilities for the performance of its
work; . ..

Decided.further that a diplomatic conference of plenipotentiaries shall
be held in 1998, with a view to finalizing and adopting a convention on the
establishment of an international criminal court; ...

Decided to include in the provisional agenda of its fifty-second session
the item entitled 'Establishmentofan international criminal court' in order to
have the necessary arrangement made for the diplomatic conferenc~ of
plenipotentiaries to be held in 1998, unless the General Assembly decides
otherwise in view of relevant circumstances.

PREPCOM held from 11 to21 February,1997

The Preparatory Committee met inNew York inFebruary, 1997. At
that session an open ended Working Group was constituted on General
Principles of Criminal Law and Penalties. The open ended worki~~ group
considered several proposals on such key issues as (i) the defillltlO~ of
'crimes' and 'war crimes' ; (ii) crime of terrorism ; (iii) crime ofag~esslOn.;
(iv) criminal (individual) responsibility (v) crimes agains~ ~~mamty ; (VI)
alternative to the review mechanism; (vii) command responsibility

In the open ended Working Group particular, drafts?n 'crimes of
terrorism' and 'crimes of aggression' I' were suggested, discussed and
approved. This meeting was inconclusive and no substantial progress was
made on any ofthe important issues.

The Working Groups also recommended to the PrepCom the text of
a number of articles concerning general principles of criminal law, as a first
draft for inclusion in the draft consolidated text of the Convention for an
international criminalcourt. The text dealt with the following subject matters:
nul/em crimen sine lege (no crimewithout law) ;non retroactivity; irrelevance
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of officialposition; individualcriminalresponsibilityand command responsibility
mens rea (mental elements of crime) ;actus rea (act and/or omission) ;mistake
offactor oflaw ; age of responsibility and end of statute oflimitation.

In the course of the deliberationsof the WorkingGroup, itwas generally
believed while the ICC should definitely be an independent court, a careful
balance between the different responsibilities of the ICC and the Security
Council will have to be found. Further, the establishment ofthe ICC should
not alter or diminish the competence of the Security Council, one of the main
Organs ofthe United Nations.

Recalling that the General Assembly at its 51st session had expressed
its deep appreciation for the renewed Offer Of the Government ofItaly to' host
a Conference on Establishment of an International Criminal Court in June
1998 the PREPCOM at the conclusion Of its February Session recommended
that the General Assembly accept Italy as host of plenipotentiary conference,
on the establishment of the Proposed court, in Rome in June, 1 998.

PREPCOM held from 4 to 5 August 1997

At the August 1997 meeting the PREP COM considered the reports
of the two working groups on (i) complementarity and trigger mechanisms
and on (ii) procedural matters. One working group Presented texts
corresponding with articles 21 to 25 and article 35, dealing with the issues Of
complementarity and the trigger mechanism and recommended their inclusion
in the draft consolidated text of the Statute of the Proposed court.

(a) Complementarity

The issue of complementarity involves the relationship between the
international criminal court and national jurisdiction. The third preambulatory
paragraph of the draft Statute of the ICC adopted by the ILC emphasizes that
the international criminal court is intended to be complementary to national
criminal justice systems in cases where such trial Procedures may not be
available or may be ineffective. A view was, therefore, expressed that
complementarity should reflect the jurisdictional relationship between the
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. ternational criminalcourt and national authorities includingnational courts. It
was generally agreed that a proper balance between the two was c~cial in
drafting a statute that would be acceptable to a large number of States. Different
views were expressed on how, where, to what extend and with what emphasis
complementarity should be reflected in the statute.

It has been suggested that the principle of complementarity be defined
as an element of competence ?f t?e .c~urt and t?a~ the

diti s timing and procedure for invoking this principlebe clearlyindicated.con I Ion , b .. h
It was Proposed in this regard that the person named in the su. rrussion to ~ e

rt Or the State party invoking this principle should provide supporting
cou . . be zi h
. _Co ti n It has further been suggested that consideratIOn e given to owlIuorma 10 . . T .
thecomplementarity regime would take account ~f natIO~al reconct ration
initiatives entailing legitimate offers of amnesty or internationally structured
peace processes.

It was noted that oesides the third preambulatory paragraph the
principleof complementarity involved a number of articl~ of the statu:e ~ntral

h· h was article 35 on admissibility. It was said that the principle ofamongw IC . . . I 42
non his in idem (rule against double Jeopardy), set out in artic e. ' ,:as
I I linkedwith the issue of complementarity and that, therefore, this article

c ose y di d· ti ed forshould apply only to res judicata and not to procee mgs . I~c~n inu
technical reasons It was argued that the principle ofllon his tn Idem should
not be construed in such a way as to permit criminals to escape any procedure
A view was expressed that provisions of articles 26 and 27 adeq~ately re~ected
the issue of complementarity and avoided the risk of' double Jeopardy .

(b)Trigger Mechanism

Trigger mechanism refers to the question of what, or which act?rs,
could initiate or 'trigger' court proceedings, i.e., Member Sta:es, the U~lted
Nations Security Council and/or the Court prosecutor. The Issue oftngg~n
mechanism touches upon two main clusters of issues : acceptance of the ~urt s

d· . f th exerCise0jurisdiction States consent requirements and the con mons or e
jurisdiction' (article 21 and 22) ; and who can trigger the system and the role 0

the prosecutor (article 23 and 25).
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As regards the acceptance of court's jurisdiction, view was expressed
that the inherent jurisdiction of the court should not be limited to genocide but
should extend to all the core crimes as well. It was noted that the question of
acceptance the court's jurisdiction was inextricably linked to the question
precondition for the exercise of that jurisdiction, or consent, as well as to the
question ofwho might bring complaints. As regards the requirement of consent
Ofthe State where the crime was committed, it was suggested that article
21(1)(b)(ii) be modified to cover situations where the crime might have been
committed outside the territory of any State, such as on the high seas. It was
also noted that the court could not exercise jurisdiction in relation to States not
party to the statute. This, it was also noted, could become a particularly
difficult issue when the State party was the custodial state or its cooperation
was indispensable to the prosecution.

that the role of the posecutor, under article 25, was too restricted and that
States or the Security Council, for a variety of political reasons, would be
unlikely to lodge complaint. It was therefore urged that the Prosecutor should
be empowered to initiativeinvestigations ex officioor on the basis of information
obtained from' any source.

r

In order to prevent any abuse ofthe process by any of the triggering
parties it was proposed that in the event of a complaint being lodged by a
State or an individual or initiated by 'the Prosecutor, the Prosecutor would
first have to satisfy him selfor herself that Prima facie case against an individual
existed and that the requirements of admissibility had been satisfied. Some
delegations did not however agree with the notion of an indepe~dent. p0.wer
for the Prosecutor to institute a proceeding before the court as, m their View,
such an independent power would lead to politicisation of the court and
allegations that the Prosecutor had acted for political motives.On the question of the trigger mechanism it was generally agreed that

the statute would not affect the role of the Security Council as prescribed in
the Charter of the United Nations. The Council would, therefore, continue to
exercise primary authority to determine and respond to threats to and
breaches of the place and to acts of aggression and the obligation of Member
States to accept and carry out the decision of the Council under Article 25 of
the Charter would remain unchanged. However, the following three concerns
were voiced, namely:

The other group presented consolidated text on the following subjects;
notification ofthe indictment; trial in presence of the accused proceedings on
an admission of gulit ; investigation of alleged crimes, functions and power of
the chamber: commencement of Prosecution ; presumption of innocence;
right ofthe accused; and protection ofthe victims and witnesses.

(i) that it was important, in the design of the statute, to ensure that the
international system of dispute resolution - and in particular the
role of the Security Council would not be undermined:,

The Chairman of the PREPCOM, Mr Adriaan Bos (Netherlands)
said the work of the Working Group on procedural matters had established a
firm basis for future discussions. There was a possibility of arranging some
inter -sessional activity to prepare for the session in December.

(ii)that the statute should not confer anymore authority on the Security
Council that already assigned to it by the Charter; and

PREPCOM held from 1 to 12 December 1997

During the PREPCOM session held from 1 to 12December, 1997,
the following five Working Groups were constituted by the Preparatory
Committee at its 54th Meeting held on 1December 1997 namely:

(iiijthat the relationship between the Court and the Council should not
undermine the judicial independence and integrity of the sovereign
equality of States.
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On the question of the role of the Prosecutor, some delegations found

(a) Working Group on Definitions and Element of crimes, chaired
by Mr. Adriaan Bos ;
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The Preparatory Committee, on 12 December, 1997 took note of
the reports of the above Working Groups. It also noted that, pursuant to
paragraph 7 of the General Assembly resolution 511207 of 17 December
1996 a.tru~t fund was established for the participation ofthe least developed
countnes In the w~rk oft?e .Preparatory Committee and in the diplomatic
conference of plenipotentiaries, and in the said resolution States were called
upon.to ~ontribute voluntarily to the said trust fund. By August 1977
contributions to the fund had been made by 7 States viz. Belgium Canada
D~~ark, Finland, the Netherlands, Norway and Sweden and 12 States had
utilized the Trust Fund to facilitate their participation in the December session.

. ~nthe report of the Working Group on Definitions and Elements of
Cnmes, l~was reco~ended tha~,.insupersession of the existing text, the text
of the article concermng the definitionof war crimes contained in document AI
AC.249:19971W.G.I1CRP.9 be included in the draft consolidated text of the
~onven~lOn~om international criminal court.For the Purposes ofthe Statute,
,:,,~rcn~es a:e defined to mean the crimes listed in article 20 C, which is
dlv~de? 1S sections P:, ~' C and D. The new article also states that, without
Prejudice to the apph~atlOnofthe Provisions of the Statute, nothing in this part
of the statu~eshall be interpretedwas limitingor prejudicinginanyway existing
or developing rules of international law.

(b) WorkingGroup on GeneralPrinciplesofCriminalLaw chaired
by Mr. Per Saland; ,

The Working Group on General Principles of Criminal Law
recommended to the Preparatory Committee the text of the articlesconcerning
general principles of Criminal law as a first draft for inclusion in the draft
consolidated text of a convention for an international criminal court.(c) Working Group on procedural Matters, chaired byMs. Silvia

Feernandez de Gurmendi .,

(d) Working Group on International Co-operation and Judicial
Assistance, chaired by Mr. Pieter Kruger; and

(C) Working Group on Procedural Matters

(e) Working Group on Penalties, chaired by Mr. Rolf Fife.

The Working Group on Procedural Matters has recommended to the
Preparatory Committee the text of the articles concerning procedural matters
as a first draft for inclusion in the draft consolidated text ofthe convention for
an international criminal court. In order to facilitate the Working Group
deliberations at the March-April' 1998 session ofthe PREP COM, individual
delegations presented draft revised abbreviated compilations on relevant
articles.

yo

(d) Working Group on International Cooperation and Judicial
Assistance

(a) Working Group on Definitions and Elements of Crimes

The Working Group on International Cooperation and Judicial
Assistance recommended to the Preparatory committee the text of the articles
concerning international cooperation and judicial assistance as a first draft for
in the draft consolidated text ofthe convention for an international criminal
court.

(e)Working Group on Penalties

(b) Working Group on General Principles ofCriminal Law

The WorkingGroup on Penalties has recommended to the PrepacatOl)'
Committee the text of the, provisions concerning penalties as a first draft for
inclusion in the draft consolidated text of a convention for an
international,criminal court. The issue of the death penalty was not discussed
by the working group' which recommended that the text concerning the death
penalty be included inthe draft consolidated text. The issue ofthe effect of the
judgment, compliance and implementation was not discussed by the working
group, which suggested that it be dealt with in the context of enforcement of
sentences.
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Inter Sessional Meeting held from 19 to 30 January, 1998 administration of the Court). Part 5 (Investigation and Prosecution). Part 6
(The Trial). Part ~ (P~~alties~.Part 8 (Appeal and review). Part 9 (Internati~nal
cooperation and judicial assistance). Part 10 (Enforcement). Part 1 1 (Fmal
clauses).

An intersessional meeting was held at the initiative of the Chairman of
the Preparatory Committee Mr. Adriaan Bos in Zutphen, the etherlands,
from 19to 30 January, 1998. The purpose of the meeting was to facilitate the
work of the last session of the Preparatory Committee from 16March to 3
April, 1998, by performing the following tasks:

The Group was of the view that it would be useful to attempt, to the
extent possible, to have a balanced Statute in terms ofthe level of detail in the
articles of various parts. The Group believes that in a number of articles, the
Principles of the issues with which they deal sould be placed in the Statute.
while details could more usefully be addressed elsewhere such as in the Rules.

(a) considering the structure of the Statute and the placement of
the articles;

(b) identifying relationships between articles, including possible
overlaps and inconsistencies; and

In the working document for the March-April, 1998, session, the
articles have been renumbered and the text and the footnotes adjusted
accordingly. Throughout the text, the Previous numbers of the parts and articles
appear in square brackets next to the new number.(c) considering the required degree of detail in the articles and

~hether some articles or their more detailed versions could be placed in an
mstrument other than the Statute. For ease of reference, the report also includes a draft final act and a

draft resolution for the establishment of a Preparatory Committee contained in
document NAC. 249/1998fL.11 for consideration by the Preparatory
Committee.

The Group participating in this intersessional meeting included the
members of the Bureau, Chairs of different Working Groups, Coordinators
and the Secretariat. The Group found it useful to place before the last session
of th~ Preparatory Committee a complete set of articles so as to provide an
overview of the Statute as a whole, as alsoto identifymore easilythe relationship
between the articles. This document also contains proposals on articles which
have not been discussed in the Preparatory Committee in 1997 in an attempt
to present a practical working document for the discussions in Marchi April
1998, session. '

PrepCom to he held from 16 March to 3 April, 1998 : Issues
proposed to be discussed

(a) Financing the Court

This subject covers the following issues: States parties, the United
ations, others, voluntary funding: States, individuals and other entities.

!he substance of the articles has not been changed. In some places,
the wording of the texts hasbeen slightlymodifiedfor the purposes of consistency
or of reflecting discussions in the PREPCOM.

(b) Organizational matters

The Group has suggested that the Statute be entitled' Statute for the
International Criminal Court' and be divided as follows: Preamble. Part 1
(Establishment of the Court). Part 2 (Jurisdiction, admissibilityand applicable
law). Part 3 (General principles of criminal law). Part 4 (Composition and
124

This subject covers the following issues: (A) Relationship ofthe Court
with the United ations: Possible alternatives; matters to be addressed. (B)
Privileges and immunities (C) States Parties meetings and their org~zatio~s.
(D) Preparatory Commission. (E) Oversight mechanisms for dealing with
administrative and financial matters. (F) Headquaters Agreement. (G)
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Representation at the United States. (H) Matters pertaining to personnel (staff
reguiations, Pension, appeals).

The documents relating to the aforestated meeting ofthe PREP COM
were not available to the AALCC Secretarial.As soon as the relevant
documents became available the Secretariat would circulate an addendum
explaining the documents *

Assessment and Conclusion of AALCC Secretariat

The AALCC Secretariat is of the view that the establishment of an
independent judicial body at the international level to try Well-defined
international crimes is very crucial for the members of the Afro-Asian
Community. The AALCC Secretariat notes with some sense of success that
Prepcoms in 1997-98 had come to sufficient agreement to be able to call a
Conference of Plenipotentiaries in June, 1998. The March-April Session of
the Perpcom was expected to have a determining impact on the convening
and success of such diplomatic conference, and, therefore, must necessarily
be goal-oriented. A genuine and disciplined drafting effort was necessary in
1997 -98 in order to fully exploit the opportunities offered by the General
Assembly's positive mandate to PrepCom.

The AALCC Secretariat is also of the view that the Working Draft
produced at the Intersessional Meeting held from 19 to 3a January, 1998,
was a positive step to meet this agenda, though open-ended multiple Working
Groups were still likely to hinder a successful drafting of the Statute which
meets the satisfaction of allMember-States. There was stillno consolidated
text produced at the intersessional session. The report, however, consolidated
the proposals as narrowly as it could, in the circumstances, possible. Indeed,
it has endeavoured to place before the last session of the Prepcom a complete
set of articles so as to provide an overview ofthe Statute as a whole, as also
to identify more easily the relationship between the articles. It was earnestly
hoped that, at the March-April session, the participating Member-States Make
a positive and genuine draftingeffort to consolidatevarious proposals complied
into the working draft at the intersessional meeting.
* The Addendum has since been issued by the secretariat
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In any event, the AALCC Secretariat has found it encouraging that
most of the Member-States by now had become fully aware of the issues
involved inthe creation of an international criminalcourt. The lack of adequate
representation, more particularly from the less develope? countries due to
obvious reasons, the most prominent being lack of sufficient personnel and
costs of attending Prepcom, notwithstanding.

The AALCC Secretariat hopes, that with this brief of documents and
the useful deliberations during the 37th session, allMembers States would be
fully acquainted with the importance of the establis~ent of a ~lly ind~~en-
dent international criminal court, and would have their respective positions
vis-a-vis all the pending issues in full light of their interests on the eve ofthe
International Diplomatic Conference of Plenipotentiaries, to be held in Rome
in June 1998.
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v. REPORT OF THE INTER ATIONAL LAW
COMMISSION ON THE WORK OF ITS FORTY-NINTH
SESSION

(i) Introduction

The International Law Commission(ILC) established by General
Assembly 174 (ill) of21 st September 1947 is the principal organ to promote
the progressive development and codification of international law. The
Commission held its forty-ninth session inGeneva from May 12to July 18,1997.
There were four substantive topics on the agenda ofthe aforementioned Session
of the Commission:

(I) State Responsibility;

(II) International Liability for Injurious Consequences Arising Out of
Acts Not Prohibited by International Law;

(III) Reservations to Treaties; and

(IV) State Succession and its Impact on the Nationality of Natural
and Legal Persons.

The General Assembly at its 51st Session had by operative paragraph
4 of its resolution 51\160 of December 16,1996, recommended, inter alia
that the International Law Commission continue its work on the topics in its
current programme.

By its operative paragraph 13 of Resolution 511160 the General
Assembly had invited the Commission to further examine the topics Diplomatic
Protection" and "Unilateral Acts of States" and to indicate the scope and the
content of the topics in the light of the comments and observations made
during the debate in the Sixth Committee on the report and any written
comments that Governments may wish to submit. The Planning Group
established by the Commission at its current session deemed it desirable that
a work plan and detailed outline be prepared by Working Groups on the topic
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of Diplomatic Protection and of Unilateral Acts of States.
"Prevention of Transboundary Damage from Hazardous Activities:' I?etails .of
the Report ofthe Working, Group and the decision of the Commission at ItS
current Session is given in this Chapter.The Commission at its Forty ninth Session considered all the above

mentioned items and some notes and comments on these topics may be found
in the latter part of this Chapter.

On the question of the Reservations to Treaties the General Assembly
had invited States and International Organizations: particularl~ those that ~e
depositaries, to answer the questionnaire con~rrung reservations to treaties
prepared by the.Special ~apporteu~ on the tOpIC. It may be r.ecalle? that the
Commission at Its forty eighth session had had to defer con.slderatlo~ ofthe
Second Report of the Special Rapporteur. At its forty runth Session the
Commission considered the second report of the Special Rapporteur, Mr.
AlainPellet. The Commission at its forty ninth Session adopted a Resolution
on "Reservations To Normative Multilateral Treaties Including Human Rights
Treaties".

As regards State Responsibility the A ssemblyhad drawn the attention
of the Governments to the importance, for the International Law Commission,
of having their views on the draft articles on State Responsibility adopted on
first reading by the Commission, and urged them to present in writing their
comments and observations by I January 1998, as requested by the
Commission. The Commission at its Forty ninth session decided to establish
a Working Group. The Working Group on State Responsibility, inter alia,
proposed that the Commission appoint a Special Rapporteur for the topic
and the Commission accordingly appointed Mr. James Richard Crawford,
Special Rapporteur for the topic. The Report of the Working Group and the
Commission's future programme of work on this subject is given in Part III of
this Chapter.

Notes and comments on the Second Report of the Special Rapporteur
and the Resolution on Reservations to Treaties adopted by the Commission at
its forty ninth session are also set out in Part IIIofthis Chapter.

As regards the subject of State Succession and its Impact on the
Nationality of Natural and Legal Persons, it will be recalled th~t General
Assembly Resolution 511160, had taken note of the completIon. of t~e
preliminarystudy ofthe topic "State Succession and its impact on the nationality
of natural and legal persons", and requested the Commission to undertake ~he
substantive study of the topic entitled "Nationality in relation to the succession
of States" . The Assembly had also invited Governments to submit comments
on the practical problems raised by Succession of States affectin~ nation~ity
oflegal persons. The Planning Group established for the forty runth sess~on
had recommended that the Commission endeavour to complete its first readmg
of the draft articles on the topic. At its forty ninth session the Commission
considered the Third Report of the Special Rapporteur, Mr. Vaclav Mikulka"
which contained a set of draft articles together with commentaries thereto.
After considering the Third Report ofthe SpecialRapporteur the Co~ssion
adopted on first reading, a draft preamble and a set of26 draft articles on
"Nationality of Natural Persons in Relation to the Succession of States. " The
Commission decided to transmit the draft articlesto Governments for comments
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The Commission at its 48th Session had decided to transmit the report
of the Working Group on "International Liabiliiyfor Injurious Consequences
Arising out of Acts not Prohibited by International Law", consisting of a set of
23 draft articles. The General Assembly at its fifty first session had urged
Governments to provide their comments and observations in writing on the
report of the Working Group on International Liability for Injurious
Consequences Arising Out of Acts not Prohibited by International law annexed
to the report of the InternationalLaw Commission in order that the Commission
may, in the light of the report of the Working Group and such comments and
observations as may be made by Governments and those that have been
made in the Sixth Committee, consider at its forty-ninth session how to proceed
with its work on the topic and make early recommendations thereon. The
Commission at its forty ninth session resumed its work in order to complete
the first reading of the draft articles relating to the activities that risk causing
transboundary harm and established a Working Group which inter alia
recommended that the Commission appoint a Special Rapporteur. The
Commission accordingly appointed Dr. P. S Rao, Special Rapporteur, for
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and observations.Details of the draft articles as adopted in first reading by the
ILC are given in part illof this Chapter.

Apropos Diplomatic Protection it had been suggested that work on
this topic would complement the Commission's work on State Responsibility
and would be of interest to all the Member States. The Commission at its
forty ninth Session established a Working Group composed of Mr. M.
Bennouna (Chairman); Mr. 1.Crawford; Mr. N. Elaraby ; Mr. R. Goco; Mr.
G. Hafner; Mr. M. Herdocia Sacasa; Mr. 1. Kateka; Mr. 1. Lukashuk; Mr.
T. Melescanu; Mr. G. Pambou- Tchivounda; Mr. B. Sepulveda; Mr. R.
Rosenstock; Mr. B.Simma; and Mr. Z.Galicki (ex-officio member). On the
recommendation of the WorkingGroup the Commissionat its fortyninthsession
appointed Mr. M. Bennouna Special Rapporteur for the topic Diplomatic
Protection. Mr. Bennouna is to submit, at the Commission's fiftieth session, a
preliminary study based on the outline of the scope and content of the topic as
approved by the Commission. Some notes and comments on the item on the
work programme of the ILCare given in Part III of this Chapter.

The Commission had considered the "Unilateral Acts of States"
appropriate for immediate consideration as it is a well delimited topic and has
been the subject of several doctrinal works but has not yet been studied by an
international body. Although it has been touched by severaljudgments of the
ICJ, especially the Nuclear Test Cases, the celebrated dicta leave room for
questions and uncertainties. Another reason is that States have abundant"
recourse to unilateral acts and their practice can be studied with a view to
drawing general legal principles. Finally,it had been felt that although the law
of treaties and the law applicable to unilateral acts of States differ in many
respects, the existing law of treaties offers a helpful point of departure and a
scheme by reference to which the rules relating to unilateral acts of States
could be approached.

At its forty ninth sessionrecallingthe mandate given to it by the General
Assembly the Commission established a working Group comprised of Mr. E.
Candioti (Chairman); Mr. 1.Baena Soares; Mr. 1.Dugard ;Mr. C. Economides
; Mr. L. Ferrari Bravo; Mr. N. Elaraby ; Mr. G. Hafner ; Mr. Qizhi He; Mr. 1
Lukashuk; Mr. V.Rodriguez Cedeno; Mr. B. Sepulveda and Mr, Z. Galicki
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(ex-officio member). On the recommendation of the Worki.ng Group the
Commission at its forty ninth Session appointed Mr. V. Rodnguez Cadeno
special Rapporteur for the topic" U~ateral Acts of ~ta~es"who, in 1998, is
to submit an initial report for diSCUSSIOnby the Commission. Some notes and
comments on the WorkingGroup are also given inthe latter part of this Chapter.

Long-term Programme of Work of the Commission

A Planning Group established by the Commission for the current
Session considered the Work Programme of the Commission for the present
quinquennium. The Planning Group, composed of Mr. 1. B~eba Soares
(Chairman), Mr. M.Bennouna, Mr. 1. Crawford, Mr. L. Ferran Bravo, Mr.
R. Goco, Mr. Q. He, Mr. L. Illueca, Mr. 1.Kataka, Mr. 1. Lukashuk, Mr. V.
Mikulka, Mr. D. Opertti-Badan, Mr. G. Pambou- Tchivounda, Mr. A. Pellet,
Mr.B. Sepulveda, Mr. B. Simma, Mr. D. TWamand Mr. Z. Galicki (ex-officio
member) took the view that substantial progress should be made on those
topics on which substantive work had already been undertaken and that it
would be desirable to complete the first or the second reading, as the case
maybe, of those topics withinthe present quinquennium. It invitedthe Working
Groups on the respective topics to consider the matter and to make
recommendations.

The Planning Group established a Working Group on the Long Term
Programme Of Work to consider the topics which may be taken up by the
Commission beyond the present quinquennium. The Working Group on the
long term programme of work was composed of Mr. 1. V. Lakashuk
(Chairman); Mr. JBaena Soares; Mr. Ian Brownl'e; Mr. C. Dugard; Mr. L.
Ferrari Bravo; Mr. R. Goco; Mr. Qizhi He; Mr.A.Pellet; Mr. B.Simma; Mr.
Chusei Yamada and Mr. Z. Galicki (ex officio member) The Working Group
while emphasizing the role of the General Assembly in the selection of topics
recommended that the selection of topics particularly within the Commission
should. be guided by the following criteria:-

(a) that- the topic should reflect the requirements of States in
respect ofthe progressive development and codification of international law;

(b) that the topic is sufficiently advanced in stages in termsof
State practice to permit progressive development and codification;

(c) that the topic is concrete and feasible for progressive
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development and codification.

It also proposed that the Commission should not restrict itself to
traditional topics but could also consider those that reflect new developments
in international law and pressing concerns ofthe international community as a
whole.

While a process for the selection of topics within the Commission was
outlined the selection of topics , on the basis of the above mentioned criter 'a
, would be made at the fiftieth session of the Commission and the selected
~opicswould be presented to the fifty third session of the General Assembly,
10 1998, together with an indication of how the Commission intends to proceed
with the study of each topic.

Thirty Seventh Session : Discussion,

The Secretary General while introducing the item stated that the
functions of the Committee include the examination of questions that are under
consideration by the International Law Commission and to arrange for the
views of the Committee to be placed before the Commission. The functions
of the Committee include also the consideration of the Reports of the
Commission and to make recommendations thereon to the Governments of
the Participating States. In keeping with the Statutory requirements the
Secretariat of the AALCC has monitored. the progress of work of the
International Law Commission at its annual sessions and submitted notes and
comments thereon to each successive Session of the Committee. Over the
years strong ties of cooperation have been forged between the AALCC and
the ILC and it has been customary for the Chairman or Vice Chairman of the
International Law Commissionto represent the Commission at the Committee's
Session. He said that the Secretariat had prepared a brief of documents on
the report of the ILC on the work of its 49th session held in Geneva from May
6 to July 26th, 1997,

The Secretary Genrea1further stated that there were as many as seven
substantive topics on the agenda ofthe 49th Session ofthe ILC. These had
included: (i) State Responsibility; (ii) The Draft Code of Crimes Against the
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Peace and Security of Mankind; (iii) International Liabilit~ for Injurio,us
Consequences Arising Out of Acts Not Prohibited by IntematlOnal Law; \IV)
The Law and Practice Relating to Reservations to Treaties; (v) State SucceSSIOn
and its Impact on the Nationality of Natural and Legal Persons; (vi)Diplomatic
protection; and (vii) The Unilateral Acts of States. The Commission at its
49thSession considered all these items and brief notes and comments, on the
w rk of the Commission at its last session, prepared by the Secretariat can
be found in the brief of Document prepared for the New Delhi Session and
given in this chapter.

'The Representative of the International Law Commission
(Ambassador C. Yamada )speaking on behalf ofthe Commission presented
an account ofthe work of the Commission at its 49thSession.

Thtj L)elegate of the Arab Republic of Egypt '~o~grat~lated
Ambassador! Chusei Yaamada and Dr. P.S. Rao for their work 10 the
Commission and also thanked Secretary General for his report. On the
substantive matters which were before the 4Jth session of the ILC, he hoped
that the Commission would conclude its second reading of the draft articles on
State Responsibility. Recalling that the topic had been o,nthe agend~ of the
Commission for the last twenty years, he expressed the view that the Issue of
liability and damages would also be looked into carefully. On the topic of
''Nationality ofNatural Persons" , he felt that as the Commission has completed
its first reading, AALCC Member Governments should promptly an~wer the
ILC Questionnaere on the issue of "Reservation to Tr~aties" a Vl~W was
expressed that Vienna regime of treaties was comprehensive and flexible. He
however added that the legal competence ofthe monitoring bodies should be
studied.

The Delegate of Republic ofIndia thanked the Secretarv Gene~al~or
his introductory statement on the work of ILC and expressecl his appreciatIOn
for the thoughtful remarks of the representative ofILC Amb. Yamada on the
topic of 'nationality of natural person'. He congratulated the work ofI~C,
especiallythat ofRapporteur Mikulka for successfullyadopting 27~aft artl,cles
in a single meeting. He appreciated the flexibility of this work as It p:oVldes
enough options for states to adopt the ILC draft and also lessens the ngors of
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a strict private law approach to the subject. He also called Upon AALCC
~~m?er <:T0~~rn,mentsto pr?vide responses on this issue. The topic on
mnmous liability , he felt the title was confusing tilotl.P,11the substance was

very clear. Appreciating the work of Special Rapporteur, Dr. P.S. Rao on the
sub-title "prevention of trans boundary damage", he was of the view that
issues ~fli~bility and compensation should not be overlooked. 'Diplomatic
protection', the other topic before the ILC, the delegate felt should be limited
to international wrongful acts, as suggested by Amb. Chusei Yamada.
Furthermore on the topic 'unilateral acts of States', he expressed the view
th~t it is of ~reat topical importance. With regard to singling out only legal
~ffects ~fu~ateral acts, the delegate felt that though it is theoretically correct,
Inpractical Iife these contain certain political acts.

conclusionby the u.c to normative multilateralt~eaties~clu~ing H~an Rights
T ties This had been possible because of intensive discussions among
::~ber~ of the Commission, the Reports of the Special Rapporteurs and

. t from the Secretariat. As regards the progress on the work on theasSISance . . h d
. arti les of "State Responsibility", she stated that the Commission atOPIC IC .. ld

decjded to complete the second rea~ing by ?OO 1. The.commIssIon wo~
begin the second reading of draft articles at Its 50th seSSIOn.~er delegatIon
was also appreciative of the enormous efforts of the ILC f~r havmg completed
the first reading and noted that the comments and ob~ervatIonsby ~vernm~nt
would be more useful in order to make the draft article more consistent WIth
the state practice. She added that comments due.to be sent by Japan to the
ILC had taken into consideration recommendations of a group of twelve
scholars of international law, and comments of other members of the AALCC
would further contribute. to accelerate the process.

She noted that the ILC had commemorated its 50th anniversary last
year, but the mandate given to it i? the fi~ldof progressive develo~~ent and
codification of international law, ISas vahd as before. The COmmISSIOn,s~e
added, is expected to select new topics for the long term programme.an~ In
selectingsuchtopics it is of paramount importance that there was co-ordination
and co-operation between governments, which w?uld ensure that needs of
the international community were properly taken mto account. She fi?ally
stated that to this end it was necessary that AALCC Member States actI.vely
participate in discussions of the General Assembly and the Sixth Committee
and provide the ILC with appropriate guidance.

The Delegate of Sudan thanked the Secretary Gene.ral and ~he
representative of the ILC Mr. Yamada for their succinct and mformatIve
presentation on this item. It was his view that the AALCC coul~ make us~fu!
contributions to the work of the ILC on the subjects of' diplomatic protection
and 'unilateral acts of States' . These two topics were recently ~ef~rre.d~othe
ILC bv the General Assembly for examination and the Commission ISIn the
process of delineating the scope and content .of the ~roposed :"o:k to be
undertaken in these areas. On the subject of' diplomatic protection he was
of the opinion that the stipulation of the Hague Conv~ntio~ of 1930 t.hat a
State may not accord diplomatic protection to one of ItSnatIonals against a
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The Delegate of Myanmar commenting on counter measures which
appear in the topic" State Responsibility" stated that the draft articles on this
part dealt with the m.ostdifficultand controver~ialaspects of the whole regime.
~~e expressed the VIewthat in case of a wrong doing by a state which caused
InjUryto the other state, the first simple and straight forward counter measure
which the injured state could take was not to comply with one or more of its
obligations towards the wrongdoing State. Secondly the injured State should
not resort to Counter measures based on its unilateral assessment. From this
premise it follows that if the assessment was incorrect, the state taking counter
measur~swas taking a risk for which it could incur responsibilityfor a wrongful
act. This assessment from the standpoint of the state making the unilateral
ass~ssment would be good, but the same did not hold good for a neutral state,
whi~h would be asked to pass ajudgement, an acceptable solution was still
evasive. She also observed that the right of an injured State to resort to
counter ~easures was circumscribed by permissible functions, an aim sought
to ~e achieved by such measures. She felt that a proper valuation of the
subject was still required.

. The Delegate of Japan at the outset commended the Secretariat for
having prepare~ a well-organized report on the topic. She appreciated the
remark~ble achievements ?fthe ILC during the 49th Session, especially the
completIon.of the first reading of the draft articles on nationality in relation to
the SUcceSSIOnof States in a single session and the adoption of the preliminary
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Sta~ewho~e nationality such person also possesses, is still applicable. Given
the.mcreasmg trend to:vards exchange of persons and commerce across States
which encourag~ bearing o~two or more nationalities,he feltthat any departure
from the estabhshed principle could result in unforeseeable consequences.
Though ~s a m.atter of principle, claims should be espoused by a State on
behalf of Its nationals only, he stated that the cases of claims of non-nationals
forming ~minority in a gro.up national claimants might be considered by the
Il.C provided that such claims shall not be allowed against national States of
su~h indivi?uals. Calling for the exclusion of the aspect on "protection claimed
by international or~a.ms~tionson behalf oftheir agents" from the Il.C study, he
underscored the distinction that underlies the following two categories. While
t~e espousal by a Stat~ of an injury suffered by its national is designed to
CIrcumvent the lack of direct access for individuals in the international sphere,
there was no such comparable deficiency regarding international organisations
as they were already subjects of international law capable of directly seeking
redress at the international level.

(ii ) Decision on the "The Work Of The International Law
Commission"

(Adopted on 18.4.98)

The Asian-African Legal Consultative Committee at its Thirty-

seventh Session

Having taken note with appreciation of the Report of ~he~ecret~ry-
General on the work ofthe International Law ComrmssIOn at Its Forty-ninth
Session (Doc.No.AALcC\XXXV1I\NewDelhi \98\S. 1)

Expresses its appreciation on the comprehens~ve statement made by
the Representative ofthe ILC H.E.Ambassador Chusei Yamada, on the work
of the Commission;

1 . Expresses its satisfaction on the work of the International
Law Commission at its Forty-ninth Session;On "Unilateral Acts of States" his delegation was in agreement with

the work of the ILC. He reiterated that the objective of the Commission
should be to identify the constituent elements and effects of unilateral legal acts
of states and formulate rule generally applicable to them.

2. Affirms the significance of the contribution of the ILC to the
progressive development of international law and its codification;

3. Requests the Secretary-General to bring to the attention of
the International Law Commission at its 50th Session the views expressed on
different items on its agenda during the Thirty-seventh Session ~fthe ~CC
, in particular the views ofthe Committee developed in the Special Meetmg on
the subject of'reselVations to multilateral treaties'

4 Takes note that the ILC has commenced work on some
new topics and set priority for the compl~ti~n of the topics on ~t~te
Responsibility and International Liability for Injunous Consequences Arising
out of Acts not Prohibited by International Law;

5. Decides to inscribe on the agenda of its Thirty-eighth s~ss~on
an item entitled "The Report on the Work of the International Law ComrmSslon
at its Fiftieth Session" . 139
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(iii) Secretariat Study : Report On The Work Of The
International Law Commission -At Its Forty Ninth
Session

Work ofthe Commission at the Forty Eighth Session

1. State Responsibility

In accordance with its plan of work the Cmmission had at its 48th

Session adopted a set of 60 draft articles arranged in !~ree Parts and !wo
Annexes thereto. Part One of the draft articles compn~I~~ 35 draft artlc~es
ddressed the issue of the origin of international responsibility, and dealt WIth

:uch issues as determining the grounds and circumstances in which a State
may be held to have committed an internation~ ~on.gfi.ll act: It may be r~~
that a set of3 5 draft articles relatable to the ongin of international responsibility
was adopted, on first reading, by the ILC in 1980 with a view towards its
possible adoption in the form of a Convention. !he Co~~sion propo~es to
commence the second reading of these draft articles dunng ItSnext session,

The obj.ectofthe work of the ILC on the topic "State Responsibility"
has been to codify the customary rules governing State Responsibility stricto
sensu, as a general and independent topic. The basis of the ILC's work
wer~, and have generally been (i) to not limit its study of the topic to any
part~cular ~reas, su~h as responsibilities for injuries to the person or property
of ahe?s: ~11)to codlt?'.the rules governing international responsibility without
eng~gmg 10the definitional and codification of the primary rules whose breach
entails '.o~would entail, responsibility for an internationally wrongful act.The
Commission. has, accordingly, concerned itself with the progressive
d~velopment an~ ~odification.ofwhat may be termed as "secondary rules"
al1?ed at determining whether a breach of the obligations imposed by the
pnmary rules has taken place and, in the event that it has, what the
consequences of that breach should be.

Part One of the Draft Articles

It will be recalled that the General Assembly had by its resolution
3071 (XXVII) of 30 November 1973 inter alia recommended that the
Commission should continue, on a priority basis, its work on State
Responsibility with a view to the preparation of a set of draft articles on
responsibility of States for internationally wrongful acts and that it should at
~ a~~ropriat~ time, undertake a separate study of the topic ofInternatio~al
LI~b~~ ~orInjun~us Consequences Arising Out of the performance of other
activities A.ccordmgly,the set of draft articles developed by the Commission
deal solelyWIththe responsibility of States for internationallywrongful acts not
relatable to lawful or even risk creating activities which are not otherwise
wr.ongful. It may be recalled that the ILC has also prepared a'set of draft
articles on the topic "~t~rnational Liabilityfor Injurious Consequences Arising
Out of Acts Not Prohibited by International Law".

Part One of the draft articles as adopted, on first reading together
with commentaries thereto, in 1980 is in principle divided into five chapters.
Chapter 1entitled General Principles comprising 4 articles is devoted to the
definition of a set of fundamental principles, including the principle attaching
responsibility to every internationally wrongful act and the principle ofthe two
elements - subjective and objective - of an internationallywrongful act. Chapter
11 of Part One of the draft articles on the Act of State under International
Law is concerned with the subjective element of the internationally wrongful
act, and the provisions of draft articles 5 to 15 are addressed to the
determination. of the conditions inwhich particular conduct must be considered
as an" Act of State" under internationallaw. The various aspects of the objective
element of international wrongful obligation are dealt with by the provisions of
draft articles 16 to 26 comprising Chapter mand termed Breach of an Intern-
alional Obligation. Chapter IV on the implication of a State in the International
Wrongful Act of another State deals with cases in which a State participates in
the commission by another State of an international offence and the cases in
which responsibility is placed on a State other than the State which committed
the, internationally wrongful act. Finally draft articles 29 to 35 comprise the
Chapter Circumstances precluding Wrongfulness define such' circumstances
as; prior consent of informed State; legitimate application of counter-measures
in respect of an internationally wrongful actJorce majeure and fortuitous
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event; distress; state of necessity; and self defence; may have the effect of
precluding wrongfulness.

ith one or more of its obligations towards the wrongdoing State. The
~ndamental perquisite for any lawful countermeasu~e - .uni~ateral ~eaction - is
the existence of an internationally wrongful act infringing a nght of the
consequently injured State. An injured Sta~e w~ch resorts to c~unterm~ures
based on its unilateral assessment of the sltuatl~n does so at Its o~ nsk and

Y
incur responsibility for an unlawful act In the event 'Of an Incorrectma .

assessment. The right of an injured State to resort to countermeasures IS
circumscribed by the permissible functions or aims to be achieved by such
measures. In practice injured State resorting to countermeasures may seek
the cessation ofthe wrongful conduct, in the case of a continuing wrongful act;
reparation in a broad sense, inclusive of satisfaction, as well as guarantees of

non-repetition.

Part Two of the Draft Articles:

Part Two of the draft articles as adopted on first reading by the ILC in
1996 is designed to deal with matters relating to the content, forms and degrees
ofinternational responsibility. The text of draft articles 36 to 53 comprising
Part Two are divided into four Chapters. Chapter 1 comprising the text of
draft articles 36 to 40. spell out the General Principles relating to the content,
form and degree of International responsibility. Draft Article 36 on the
Consequences of an Internationally Wrongful Act forms the link between Parts
One and Two. Paragraph 2 of Article 36 stipulates that the legal consequences
of internationally wrongful acts are without prejudice to the continued duty of
the State which has committed the international wrongful act to perform the
obligation it has breached.

Finally, Chapter IV of Part Two of the draft articles entitled
"International Crimes" addressed such vital issues as the consequences of an
international crime; specific consequences; and obligations for all States.

Paragraph 2 of Article 36 states the rule that where as a result of an
internationally wrongful act a new set of relations is established between the
author.State and the injured State, the previous relationship does not ipso
fac~o d~sap?:ar and t~at even if the author State complies with its secondary
obligation It ISnot relieved of its duty to perform the obligation which it.has
breached. Chapter 11 of Part Two of the draft articles is addressed to the
Rights of the Injured State and Obligations of the State which has committed
An Internationally Wrongful Act. The provisions of draft articles 41 and 46
stipulate such obligations as cessation of wrongful acts and Assurances and
Guar~ntees ofNonRepetition, Draft articles 42, 43,44 and 45 provide for
such nghts as Reparation: Restitution in Kind; Compensation; and Satisfaction
respectively for the injured State.

Part Three of the Draft Articles

It will be recall eo that the former Special Rapporteur, Mr. Roberto
Ago in his fifth report presented in 1984, had submitted that the Commission
should give its consideration at a? e~r1y stage to t~e possible-content ~f.~a~
Three of the draft articles concernmg Implementation of State ResponsIbility
would influence the way in which Part Two would be elaborated. He had
expressed doubts as to whether States would be willing to accept the rules
elaborated in Part One of the draft articles as binding upon them ifthere were
no guarantees for an impartial assessment of the facts and the interpretation or
application of the primary rules. Several members of the Commission had
stressed the link between Parts Two and Three and emphasized the relevance
of "Implementation provisions" in the elaboration of Part 2 ofthe draft articles
or at least in respect of some of the articles.Chapter III of Part Two of the draft articles on Counter Measures

deals infer alia with such issues as conditions relating to resort to
counte~easures proportionality and prohibited counter measures. T~ four
draft articles comprising this part deal with not only the most difficult bet also
controversial aspect of the whole regime. of State Responsibility. The basic
notion of countermeasures is the entitlement of the injured State not to comply
142

During its 47th Session the Commission adopted a set of 7 draft
articles and two annex thereto. The seven draft articles and the Annex are
addressed to the Settlement of Disputes and now form Part Three of the
proposed instrument on State Responsibility. It may be recalled that the present

143



Special Rapporteur Mr. Arangio Ruiz, had in his fifth report presented to the
ILC at its 45th Session proposed "general compromissory clauses" of the
future convention on State Responsibility. The settlement obligation procedures
proposed, it was then stated, would complement, supersede or tighten up tiny
obligations otherwise existing between the injured State and the wrongdoing
state in any given case of an alleged breach of international law. The proposed
draft articles had envisaged a threestep third party dispute settlement procedure
which would come into play after a countermeasure had been resorted to by
an injured State and a dispute had arisen with regard to its justification and
lawfulness. The three steps ofthe dispute settlement procedure then proposed
were conciliation, arbitration and Judicial settlement. Subsequently, the Drafting
Committee added Negotiation and Good Offices and Mediation to the dispute
settlement procedure proposed by the Special Rapporteur.

(ll) identification of areas; if any,where more work was
required in the light of developments since the provisional
adoption of the draft articles; and
the procedure to be followed for the second reading.(ill)

The Working Group, it may be mentioned, decided to confine itself to
methodological and procedural issues because the topic deals with a number
of important and delicate issues and Governments ofMe~ber States of the
United ations had not yet re ponded to the request for wntten comment . It
may be recalled in this regard that General Ass mbly Resolution 5 1\ 1 60
adopted on December 16, 1996 had inter alia drawn th attention of
Governments to the importance, for the International Law Commission, of
having their views on the draft articl on tate Responsibility adopt d on first
reading by the Commis ion and had urged tate to pr ent in writing their
comment and ob ervations by January 1, 1998, as requested by th

ommission.
It may be stated that Article 1 of the Annex I (The Conciliation

Commission) to draft articles ofPart Three of the articles on State Responsibility
is addressed to the issue relating to the appointment of a five member conciliation
commission, its rules of procedure, method of work, and decision making.
Article 2 of the Annex IT on the Arbitral Tribunal provides for the establishment
of a five member arbitral tribunal, its rules of procedure, decision making and
related matters.

regards the work plan on the subject, the Working Group agr d
that the ommission design its work plan with a view to allowing th completion
ofth second r adins ofthe draft article on tate. Re pon ibility by the end
ofth pre ent quinquennium. It recommend d that the Commi ion accord
priority to this topic during its current term.

With regard to the identification of area , ifany, where more work
was required in light of the developments since the provisional adoption of the
draft articles on tate Responsibility, the Working Group agreed that The
Commission should consider in -1999, ifpossible, the character of the draft
articles. The proposed consideration, in 1999,of the draft articles is to take
into account the written comments ofGovemments and with due regard to the
significant links which exist between various key issues.

Work ofthe Commission at the Forty Ninth Session

At its forty ninth Session the International Law Commission established
a Working Group to address matters dealing with the second reading of the
draft articles on-the topic. The Working Group which met twice under the
Chairmanship of Mr. 1. Crawford,' decided to limit its discussion on three
procedural and methodological issues viz.

(i) the work plan of the topic within the present quinquennium
(1997-2001 ); On the basis of the recommendations of the Working Group the

Commission decided:
2. The other members of the Working Group were: Mr. Ian Brownlie; Mr. 1.Dugard; Mr.
Q.He; Mr. P.Kabatsi: Mr. 1. Kateka, Mr. T. Melescanu; Dr. D. Opertti-Badan; Mr. G.
Pambou-Tchivounda; Mr. R. Rosenstock; Mr. B. Simma; Mr. C. Yamada and Mr. Z.
Galicki (ex-officio member).
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(i) to design its work plan for the quinquennium with a view
to allowing the completion of the second reading of the topic
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of State Responsibility by the end of its quinquennium; articles, except draft article 19 (overview of issues relating to State Crimes).

(ii) taking into ac~un~ comm~nts by the Governments and having
regard to the significant links which exist between various
key issues to consider in 1999, if feasible, the character of
the draft articles',

2. International Liablity for Injurious Consequences arising
out of acts notprohibited by Interrnational Law

At its 48th Session the Commission had considered the twelfth report
ofthe then Special Rapporteur' M r. Julio Barboza. That report had furnished
a review of various liabilityregimes proposed by the Special Rapporteur in his
previous reports. At that session the ILC inter alia established a Working
Group" under the Chairmanship of the Special Rapporteur, to consolidate
work already done on the topic and to seek solutions to some unresolved
questions with a view to producing a single text for transmission to the General
Assembly. It had then been felt that it would then be possible for the
Commission at its 49th Session to take informed decisions as to consideration
of the topic during the next quinquennium.

(iii) to follow the usual practice of the appointment of a Special
Rapporteur to p~ep~re reports for consideration by the
Commission, bearmg illmind that a significantamount of inter_
sessional work will be required;

(iv) to proceed to the appointment of a Special Rapporteur, for
the tOPIC,at the present Session;

(v) to follow the usual practice of debates in the plenary followed
by ref~re~ce of the draft articles to the Drafting Committee; to
expedite Its work on the topic, to establish working groups to
consider and report on key issues;

The Working Group in its report to the Commission had inter alia
pointed out that in view of priorities attached during the 48th Session ofthe
ILC to the completion of draft articles on other topics it had neither been
possible for the draft articles to be discussed by the Drafting Cornmittee, nor
were they debated in detail by the plenary during the session. The Working
Group recommended that it would be appropriate for the Commission to
annex to its report to the General Assembly the report of the Working Group
and to transmit it to Governments for comments as a basis for future work of
the Commission, on the topic. ' In its opinion the "Commission would not be
committing itself to any specific decision on the course of the topic, nor to
particular formulations, although much of the substance of Chapter I and the
whole of Chapter II have been approved by the Commission in earlier sessions.

(vi) ht at comments by Governments are of particular relevance as
regards the treatment of key issues; and

(vii) that an examination of case law and literature could also serve
~s a useful guide in determining whether there are any lacunae
ill th~ draft a:tlcl~s, o.rwhether particular draft articles may
:equlfe :nodificatlOn ill the light of recent developments in
mternatIonailaw.

The Working Group recalled that the latter had been found to be
relevant to the draft articles of Part One completed in 1980.

3. See AJCN.4/475.
~.The Working Group consisted of Mr. Julio Barboza (Special Rapporteur and Chairman):
Mr. Hussain Baharana: Mr. Meluuoud Bennouna: Mr. James Crawford; Mr. Gudmundur
Eiriksson: Mr. Salifou Fomba; Mr. Kabatsi: Mr. Igor 1.Lukashuk; Mr. Patrick L. Robinson:
Mr. Robert Robinson; Mr. Albert Szckley and Mr. Fran Villagran Kramer.

The Commission at its forty ninth session appointed Mr. James Richard
~rawford Special Rapporteur for State Responsibility. At its Fiftieth Session
in 1998 the Commission is expected to consider the First Report of the Special
Rapporteur, Mr. 1. Crawford, dealing with review of Part I of the draft
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The Working Group in its report had observed that the draft articles
fomulated on the topic are limited in scope and residual in character. To the
extent that existing rules of international law,whether customary or conventional,
prohibit certain conduct or consequences those rules will operate within the
field of State Responsibility and will fall outside the scope of the present draft
articles. Attention was drawn in this regard to draft article 8. On the other
hand, the field of State Responsibility for wrongful acts is separated from the
scope of the present draft articles by the permission to the State of Origin to
pur ue the activity at "its own risk",

The Working Group expressed the view that the present topic is
addressed to an issue different from that of responsibility, The key element
ofth difference are (i) the prevention of trans boundary harm ari ins from acts
not prohibited by international law or, in other word prevention of certain
harmful effects outside the field of Stat Responsibility and; (ii) the eventual
distribution of 10 se ari ing from transboundary harm occurring in the course
of performance of uch act or activirie , Thu , the fir t element cover
prevention in a broad ense, including notification of risk of harm whether
the e risks are inherent in the operation of the activity or arise, or are
appr elated as, arising at some later stag ,

Th other element, in the opinion of the Working Group, i the principle
that tate, on the one hand ar preclud d from carrying out activities not
prohibited by intemationallaw, notwith tanding the fact that there may be a
risk of trans boundary harm arising from those activities, However on the
other hand their freedom of action in that regard is not unlimited and may give
rise to liability for compensation or other relief, notwithstanding the
characterization of the acts in question as lawful. The Working Group had
also emphasized the significance of the principle that the victim of transboundary
harm should not be left to bear the entire loss,

The 22 draft articles recommended by the Working Group are arranged
in three chapters. Chapter I. (draft articles 1to 8) delimits the scope of the
draft articles as a whole, defines 4 terms used therein and states the applicable
general principles equally in the context of prevention of and liability for
transboundary harm. Chap ter II ( draft articles 9 to 19) is primarily concerned
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with the implementation ofthe principle of prevention stipul~ed in draft article
4 including the issues of notification, consultation etc .: Finally, Chapt~r III
(draft articles 20 to 22) deals with the compen.s~tion whl~hmay be available
before the national courts of the State of ongm or which may flow from
arrangements made between that State and one,or more other affect~d ~tates.
In that much it is concerned with implementation of the general principle of
liability stipulated in draft article 5.

Work of the Commission at the Forty Ninth Session

At its 49th session the International Law Commission established a
Working Group on International Liability for Injurious CO,nsequences ~sing
out of Acts Not Prohibited by International Law to consider the question of
how the Commission should proceed with its work on the topic and to make
recommendations to that effect. The Working Group met twice under the
chainnanship of Ambassador Chusei Yamada' during which it reviewed the
Commission's work on the topic since 1978.

The Working Group noted that the scope and the content of the topic
remained unclear due to such factors as conceptual and theoretical difficulties,
appropriateness of the title and the relation of the subject to "Sta~e
responsibility". The Working Group, in its report, pointed out t.hat the top.~c
dealt with two distinct but interrelated issues viz. (i) prevention , and (ii)
international liability. The Working Group was of the view that the two issues
should be dealt with separately.

Introducing the report ofthe Working Group, Ambassador Chusei
Yamada stated that as the work ofthe Commission on Prevention was already
at an advanced stage and many draft articles had been provisionally adopted
by the Commission the Group had been of the opinion that the ~om~sslon
could proceed with that work and possibly complete its consideration on

5. The other Members of the Working Group were Mr. E.Addo. Mr. E. Candioti, Mr.
L.Ferrari Bravo, Mr.G.Hafner, Mr.Q.He, Kateka, Mr. I.Lukashuk, Mr.T. Melescanu,
Mr.G.Pambou-Tchivounda, Dr. P.S.Rao, Mr. B. Simma and Mr.Z Galicki
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first reading .o~the draft articles on prevention inthe next few years. It believed
that any decision on the form and nature of the draft articles on "prevention"
should be decided at a later stage.

The Commission at its 49th session appointed Dr. P.S. Bao, Special
Rapporteur for the subtitle "Prevention of Transboundary damage from
Hazardous Activities". At its next session the Commission expects to consider
the first report of the Special Rapporteur.

As regards "inter~ationa~ liability" while a majority of the Group's
memb~rs had been of the view ~ha~Itwas the core issue of the topic as originally
conceived and that the Commission should retain that subject.

3.RESERVATIONS TO TREATIES

There ~ad.been no unanimity on that point but the Group had agreed
that th~ Commission needed to await further comments from Government
~efore It could make any decision on the issue. The Group also noted that the
title of the topic might need adjustment when a decision was taken on the
scope and contents of the draft articles

At its 48th session the. Commission had before it the Second Report
ofthe SpecialRapporteur, Mr. AlainPellet.6 In addition to the Second Report,
the Special Rapporteur had also prepared a "non-exhaustive bibliography on
the question of reservation to treaties ."7 However, owing to the priority
attached to the completion of the second reading ofthe articles on the Draft
Code of Crimes Against the Peace and Security of Mankind as well as the
first reading of the draft articles on State Responsibility the consideration of
the Second Report ofthe Special Rapporteur on Reservations to Treaties had
had to be deferred. The Commission at its forty ninth Session considered that
Report which presented ,anoverview ofthe study ofthe question of reservation
to treaties.

The Gro,up concluded that the Commission should proceed with its
work on preventlo~ ~d~r the sub-title "~revention of transboundary damage
from h~ardous actrvmes and that a SpecialRapporteur for this sub-title should
be appointed as soon as possible with the aim of completing the first reading
of the d~aft article~ by 19~9.,It may be stated that though the report of the
Group ~Idnot specify the tirrung ofthe appointment ofa Special Rapporteur,
the Chatrm~ ?fthe Group, AmbassadorChusei Yamada inhisoral presentaion
stated that If It was done at the Commission's spring session in Geneva in
1998 the C~mmission would be in a position to complete its consideration of
the dr~ articles on first reading by 1999. The question of the appointment of
a Spec~al~a~porteur should be decided within the overall framework of the
Commission s work programme for the current quinquennium.

Chapter I ofthe Report ofthe Special Rapporteur, Mr. Alain Pellet,
formulated an overview of the study in three sections. It referred to the
Commission's earlier work on Vienna Convention on the Law of Treaties,
1969; the Vienna Convention on Succession of States in respect of Treaties,
1978' and the Vienna Convention on the Law of Treaties between States and
Inte~ational Organizations or between International Organizations, 1986. The
first section entitled "the First Report on Reservation to Treaties and Outcome"
(Paragraphs 1- 8) summarized'theconclusions'that the Special Rapporteur
had drawn from the debate both in course ofthe consideration of that report
in the Commission during the course of its 48th Session as well as the debate
on the item in the Sixth Committee at its fiftieth session.

. . T~e Working Group had recommended that the Commission proceed
WithIt on.I~ternationalliability for injurious consequences arising out of acts
not prohibited by international law, undertaking first prevention of
trans?oundary damage from hazardous activities. It recommended also the
appomtment of a Special Rapporteur as soon as possible. The Working Group
also recomme~ded th~t the Corru:ussion reiterate its request for comments by
Governments illthe Sixth Comnuttee or in writing.

6. See A\CN.4\477
7 See A\CN.4\478. 151
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The second section of Chapter IoftheReport was addressed to the
'Future work the Commission on the topic of Rese~ation to Treaties'
(Paragraphs 9 - 50). This was divided into three parts viz. (i) Area coverea
by th~.study (paragraphs 9-17) ; (ii) Form of the study (Paragraphs 18-32);
and (iii) General outline of the study (Paragraphs 33-50).

This list of questions does not limitthe Commission's ~cope of enqu~
regarding reservation to treaties. One wo~ld agree ~Ith t~e Special
RaPporteur's assertion that while devo~g attentl~~ to questlo~s oflmport~ce
and recallingthe applicable rules as codified by existing conventions or resultmg
from practical application it seems "logical to ta~e acco~nt oft?e broader
picture in considering questions relating to reservations which are tmpe~ec~ly
ddressed or not addressed at allby existing conventions". Moreover this hst

~f questions would need to be suppleme?ted b~ other ques~io~srelating to ~he
existence of rival institutions of reservations, aimed at modifying partlclpatl~n
in treaties, such as additional protocols, selective acceptance of certam
provisions and the like which while modifying pa~icipati~n in treatie~ put to
risk the universality ofthe international instrument in question. The point was
made that there is no denying that "considered in themselves, such approaches
are not part of the field of study in that they are reservations. Howev~r, to the
extent that they have similar aims and comparable consequences, It would
seem useful to take account of them, if only, to draw the attention of States to
the options which they offer in certain cases.

The Special Rapporteur, Mr. Alain Pellet, recalled that the General
Assembly in its resolution 50\45, inter alia, invited the Commission to
"Continue its work along the lines indicated in the reports'" The report also
pointed out that the General Assembly had also invited "States and international
organizations, particularly those which are depositaries, to answer promptly
the questionnaire prepared by the Special Rapporteur, on the topic concerning
reservation to treaties".

Presenting his report during the 49th session the Special Rapporteur
pointed out that although thirty States had sent their replies to the questionnaire
sent to States Members 0 the United Nations or of Special Agencies or parties
to the Statute of the International Court ofJustice., none ofthe States with a
national in the Commission had responded to the questionnaire. Replies had
also been received the Special Rapporteur had added, from international
organizations.

. The Special Rapporteur pointed out that although the regime
estabhshed by the Vienna Conventions worked satisfactorily there existed
some ambiguities and gaps in the provisions relating to reservations. As regards
the.Area c0.vered by the Study the Special Rapporteur identified five topics
which required a careful study because of the gaps that continued to exist.
The issues identified included:

(a) The question of the definition of reservation'
(b) The legal regime governing interpretative re~rvations;
(c) The effect of reservations which clash with the purpose and

object of the treaty;
(d) Objections to reservations; and
(e) The rules applicable, ifneed be, to reservations to certain

8 categories o~treaties and, in particular, to human rights treaties.
See General Assembly Resolution 50\45 of24 January 1996 operative paragraph 4.
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Form of the Study

The rival techniques can, in the opinion ofthe Special Rapporteur,
prove to be useful alternatives to the employment of reservations when recourse
to the latter meets objections of a legal or political nature.

Addressing the issue of the form of the study, the Special Rapporteur
had recalled that the ILC at its 47th Session had decided in principle to draw
up a "guide to practice in respect of reservations" and taken t~~ view that
there were insufficient grounds for amending the relevant provisions ofthe
existing international instruments. The Commission had also decided that ~he
guide to practice in respect of reservations would' necessary" be accompamed
by model clauses. The Special Rapporteur, had addressed four issues in his
Second Report These included (a) Preserving what has been achieved.(b)
Draft articles accompanied by commentaries (c) Model Clauses; and (d) Fmal
form ofthe guide to practice.

(a) Preserving what has been achieved
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The ~pecial Rapporteur pointed out that the decision to preserve what
has ~e~n achieved by the Vienna Conventions of 1969, 1976 and 1986 while
proVldmg a firm b.as~sfor the future work of the Commission was a constraint
in t~at the Comr:usslOnmust ensure that the draft articles eventually adopted
by It co~orm , I~ every res~ec~,.to the provisions with regard to which it
~houl? simply clarifyany ambiguities and fillin any gaps. He therefore deemed
It advisable to quote the actual.text of the existing provisions at the beginning
of each chapter of the draft guide to practice in respect of reservations.

(b) Draft articles accompanied by commentaries

. The text of the articles shall be followed by a statement of additional
or clan.fic.ato,ryregulations which would comprise the actual body of the
Comrru~slOn s work on the subject and would be presented in the form of
draft articles whose provisions would be accompanied by commentaries".

(c) Modo 1Clauses

The Special Rapporteur proposed that the draft articles be followed
by m~?el clause~ ?e phrased in such a way as to "minimize disputes in the
future . Emphasizing ~hefunction of these model clauses needed to be clearly
unde~st~od the Spec.lal Rapport pointed out that the proposed "guide to
practice should ~onslst of general rules designed to be applied to all treaties
regardless of their scope, in cases where the treaty provision are silent. Like
the actual.rules of the Vie~a Convention and the customary norms which
they enshrine, the rules relatmg to reservations would be purely residual where
t~e p.artconcerned have no stated position. These rules cannot be considered
bmdl~g and the State ~arties will always be free to disregard them. The
~egotJators need only to mcorporate speci fieclauses relating to the reservations
mto the treaty.

o . The Special. Rapporteur pointed out that in its Advisory Opinion
regarding Res~rvatlOns to the Convention on the Prevention and Puni-
s~ment of Cnmes of Genocide'" the IC] had, inter alia noted the
~lsadvantages that could result from the profound divergence of views of States

IeJ Reports (1951) p. 26.
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regarding the effects of reservations and objections asserted that "an article
concerning the making of reservations could have obviated such
disadvantages" .

Attention was also drawn to the recommendation of the General
Assembly that the organs ofthe United ations, specialized agencies and
States should, in the course of preparing multilateral conventions, consider
the insertion of provisions relating to inadmissibility of reservations and the
effect to be attributed to them."

The three fold functions which the model clauses may have would be
to (1 refer to the rules articulated in the three Conventions explicitlyor implicitly
by reproducing the wording of their provisions; (ii) fill in gaps and clarify
ambiguities by simplifyingobscure points not addressed in those Conventions;
and (iii) derogate from the "Vienna rules by stipulating a special regime in
respect of reservations which contracting parties would consider more suitable
for the purposes of the particular treaty they had concluded.' The sole aim of
the model clauses to be appended to the draft articles, however, would be to
encourage States to mccrporate in. specifictreaties the model clauses concening
reservations, which derogate from general law and are better adapted to the
specialneeds of these treaties or the circumstances inwhich they are concluded.
This approach would have the advantage of adapting the legal regime
concerning reservations to the special requirements of these treaties or
circumstances and thus preserve its flexibility without calling in question the
unity of the law applicable to reservation to treaties.

(d) Final Form of the study

In the opinion of the SpecialRapporteur the guide to practice in respect
of reservations which the Commission intends to prepare could take the form
of a set of draft articles with commentaries accompanied, if necessary, by
model clauses be divided into sixChapters. The chapters could, in his opinion,
take the following form :(i) a review ofthe relevant provisions ofthe Vienna
Conventions of 1969,1978 or 1986; (ii) Commentary on those provisions,
bringing out their meaning, their scope and the ambiguities and gaps therein;
10 See General assembly Resolution 598(VI)
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(iii) draft articles aimed at filling the gaps or clarifying the ambiguities;
(iv)commentary to the draft articles; (v) model clauses which could be
incorporated in specific treaties and derogating from the draft articles; and (vi)
commentary to the model clauses.

II. Definition of Reservations:

The question of the definition of reservations is linked to the differe?ce
ations and interpretative declarations and to the legal regime

betwee~ ~es~eems useful to link the consideration ofthis question to that of
for the a ed ures while not constituting reservations, are, like them, designed
other proce , d . hi h the areand do enable States to modify obligations un. er treaties to w c y
to. .s a question of alternative reservations, and recourse to such
~:~:~~es may likely mak~ it possible, in specific cases to overcome some
problems linked to reservations.

The Special Rapporteur had proposed to deal with.reservati~n~ ~o
b'l teral treaties in connection with the defmition of reservations. The ml~lal
1~ion osed by reservations to bilateral treaties is whether they ar gen~n

:.vati~ns, the precise definition of which is therefore a n~cessary ~ndltlon
for its consideration. Although consideration of the question relatm~ to the
unity or diversity of the legal regime reservation coul~ have been envisaged,
it appears at first glance that the question relates to a dlfl'erent problem.

III. Formulation ·andwithdrawal ofreseryations. acceptances and
objections

The Special Rapporteur has emphasized that save for some issues
relating to the application of paragraphs 2 and 3 of article ~oof the 1969.and
1986 Vienna Conventions, this part does not appear, to mv?lve qU~S~10ns
giving rise to serious difficulties. it is nevertheless necessary to include Itm the
study as it is a matter ofpractcal question which arises cons~ant1y, ~nd o~e
could hardly conceive of a "guide to practice" which did not inclu e
developments in this regard.

IV. Effects of Reservations. Acc.ptances and Objections

Effects of reservations. acceptances and objections is, :,ithout any
doubt most difficult aspect of the topic. This is also the aspect With regard :10
which apparently irreconcilable doctrinal tre?~s have ~een expou~ded whi ;
none denies that some reservations are prohibited, as IS, clearly stipulated
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The provisional general outline of study, which the Special Rapporteur
had stated may require to be "adapted, supplemented and revised in the course
of further work" which could uncover new difficulties or reveal the artificial
nature of some ofthe problems anticipated, envisaged six segments viz. (i)
Unity or Diversity of the Legal Regime For Reservations to Multilateral Treaties;
(ii)Definition ofReservations ; (iii)Formulation and Withdrawal of Reservations,
Acceptance and Objections, (lv) Effects of Reservations, Acceptance and
Objections; (v) Fate of Reservations, Acceptance and Objections in the Case
of Succession of States; and (vi) the Settlement of Disputes Linked to the
Regime of Reservations.

(I) Unity or Diversity ofthe Legal Regime For Reservations To
Multilateral Treaties

Unity or diversity ofthe legal regime for reservations to treaties is one
of the general question of determining whether the legal regime for reservations,
as established under the Convention on the Law of Treaties 1969 is applicable
to all treaties regardless of their object. The Special Rapporteur had
enumerated three reasons for conducting a separate preliminary study, viz.: (i)
the terms, ofthe problem are, partially the same, regardless of the provisions
in question; (ii) its consideration may be an opportunity for inquiring into some
basic general aspects of the regime for reservations, which is preferably done
in limine ;and (iii) the question is related to reservations to human rights
treaties, which justifies placing the emphasis on the consideration of the specific
problems that concern them.

It also involves one of the main difficulties which were stressed by
both mEmbezs of the Commi:EDn at is 47th session as well as the
representatives of States in Sixth Committee at the fiftieth session of the General
Assembly.
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article 19 of the 1969 and 1986 Vienna Conventions. Disagreement arises
with regard to the effects of reservations, their acceptance and objections that
are made to them, as well as the circumstances in which acceptances or
objections are either permissible (or impermissible), or necessary (or
superfluous). This is at the heart of the opposition between the schools of
"admissibility" or "permissibility" on the one hand, and "opposability" on the
other. In the opinion ofthe Special Rapporteur, it would be premature to take
a position at this stage.

Rapporteur expressed the view that .t~ere is no ~eason.a priori to ~epart from
this practice in most cases. Inhis opiruon, the dlsc~sslOn of a r~glme ,for the

ttlement of disputes diverts attention from the tOPICunder consideration and
::rictly speaking gives rise to useless debates and is detrimental t? efforts t.o

mplete the work of the Commission within a reasonable penod. In hIS
~;inion, if States deem it n~cessary, the C~mmission would be b~tter advised
to draw up draft articles which are general In scope,and could be Inco~ora~ed
in the form of an optional protocol, for example, In the body of codification
conventions.

The general outline does not take any position, even implicitly,on the
theoretical questions that divide doctrine. Assuming that there are, without
any doubt, permissible and impermissible reservations, the SpecialRapporteur
felt that the most "neutral" and objective method would be to deal separately
with, the reservation is permissible on the one hand and when it is non-
permissible on the other, since it is necessary to consider separately two specific
problems which, prima facie, are defined in the same terms as a reservation,
whether permissible or not, and which concern the effect of a reservation on
the relations of the other parties among themselves.

As some members of the Commission pointed out during the debate
on the subject at the 47th session, although there are, admittedly, mech~,sms
for the peaceful settlement of disputes, to date they have been sc~rcelyutilized
in order to resolve differences of opinions among States WIth regard to
reservations, particularly concerning their compatibility with the object and
purpose ofa treaty. Moreover, when such me~h~nisms,exist aS,isfrequently
the case with regard to human rights treaties, It ISparticularly Important to
determine the extent and limits oftheir powers with respect to reservations.

V. Fate of reservations, acceptances and objections in the case
of succession of states

Under these conditions, it may be useful to consider the establishment
of mechanisms for the settlement of disputes in this specific area since, in the
view of the Special Rapporteur, these mechanisms could be provided for
either in standard clauses that States could insert in future treaties to be
concluded by them or in an additional optional protocol that could be added
to the 1969 Vienna Convention on the Law of Treaties.

The Vienna Convention on Succession of States in respect of Treaties
1978 left numerous gaps and questions with regard to the problem on fate of
reservations, acceptance and objections in the case of Succession of States.
Article 20 of that Convention deals with only as concerns the case of newly
independent States without addressing the question of the fate of the
acceptances of the predecessor States's reservations and objections that had
been made to them or acceptances and objections formulated by the
predecessor State to reservations made by third States to a treaty to which
the successor State establishes its status as a party.

Chaipter II of the Second Report of the Special Rapporteur on t?e
Reservation to Treaties dealt with two substantive questions, that of the umty
or diversity of the rule applicable to reservations to treaties and that ,ofthe
reservations to human rights treaties 'These questions while closely h~e~:
the SpecialRapporteur had observed, were "highlysensitiveand controversial.
The Special Rapporteur stated that he had made an attempt to answer two
questions. First, whether the reservations regime should be adapted to take
account of the object and/or nature of the treaty concerned and second whether
specific regimes regarding reservations need to be applied in the case of human
rights treaties. He was of the view that the reservations regime was and should
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VI. The Settlement ofDisputes linked to the regime for reservations

Although the Commission does not provide, the draft articles that it
elaborates, with clauses relating to the settlement of disputes, the Special
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remain homogenous. It follow that there was no reason to exempt human
rights instruments front the general rule governing reservations. treaty,applicable equally in the case of reservations to normative multilateral

treaties including treaties in the area of human rights and consequently the
general rules enunciated in Articles 19 to 23 of the Vienna Convention of
1969 and 1986 govern reservations to such instruments. However, the
establishment of monitoring bodies by many human rights treaties had given
rise to legal questions that had not been envisaged at the time of drafting those
treaties connected with appreciation of the admissibility of reservations
formulated by States.

It was pointed out in this regard that a perusal of provisions of articles
of Vienna Conventions of 1969 and 1986 laid down specific conditions
governing the validity of reservations to treaties concluded by a limited number
of States or to the constituent instruments of international organizations. This
indicated that the authors of the 1986 Convention had been aware of the
problem of the unity or diversity of the applicable rules and had not hesitated
to differentiate the reservations regime where it was deemed appropriate.
Normative treaties it was said must be understood as referring in reality to
treaties in which nonnative provisions ( provisions that were neither contractual
nor reciporcal ) prevailed in quantitative and qualitative terms. In most cases a
treaty contained both "contractual clauses", inwhich states recognized mutual
rights and obligations, and "normative clauses"

Paragraph 5 of the Preliminary Principles recognizes that where human
rights treaties are silent on the subject of the formulation of reservations the
monitoring bodies, established by the treaties, are competent to comment
upon and express recommendations with regard to the admissibility of
reservations by States in order to carry out the functions assigned to them ..
SeVeral members of the Commission disagreed with the Principle incorporated
in paragraph 5 of the preliminary conclusions.

At its 49th Session the ILC adopted a set of Preliminary Conclusions
on Reservations to Normative Multilateral Treaties Including Human Rights
Treaties. In the course of the consideration of the Preliminary conclusions a
view was expressed that the Commission was faced with a contradiction in
that it was just commencing its work on the topic and did not know where that
work might take it.

The competence of the monitoring bodies does not exclude or
otherwise affect the traditional modalities of control by the contracting parties
, on the one hand, in accordance with the provisions ofthe Vienna Conventions
of 1969 and 1986 and, where appropriate by the organs for settling any dispute
that may arise concerning the interpretation or application ofthe treaties.

Paragraph 1 of the set of preliminary conclusions on Reservations To
Normative Multilateral Treaties Including Human Rights Treaties adopted by
the Commission at its 49th session reiterates that articles 19 to 23 of the
Vienna Convention on Treaties of 1969 and 1986 govern the regime of
reservation to treaties and that the object and purpose of the treaty is the most
important criteria for determining the admissibility of reservations. The
Commission considered the flexibility of that regime to be suited to all treaties,
of what ever nature or -object, as one that strikes a balance between the
objectives of preservation of the integrity of the text of the treaty and universality
of participation in the treaty.

The Commission suggested providing specific-clauses in multilateral
normative treaties, including human rights treaties, or elaborating protocols to
existing treaties if States seek to confer competence on the monitoring body
to appreciate or determine the admissibility of a reservation. It was noted in
this regard that the legal force of the finding made by the monitoring bodies in
the exercise of their power to deal with reservations cannot exceed that resulting
from the powers to them for the performance of their general monitoring role.

The Commission called upon States to cooperate with monitoring
bodies and give due consideration to any recommendation that they may make
or to comply with their determination if such bodies were granted competence
to that effect.The Commission considered the objectives, of the preservation of

the integrity of the text of the treaty and universality of participation in the
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4. STATE SUCCESSION AND ITS IMPACT ON THE
NATIONALITY OF NATURAL AND LEGAL PERSONS

principle of effective nationality were the two general issues dealt with in the
second report, the Special Rapporteur had emphasized 7 specific issues viz.
(i) the obligation to negotiate in order to resolve by agreement problems of
nationality resulting from State Succession; (ii)granting of the nationality ofthe
Successor State; (iii) withdrawal or loss ofthe nationality ofthe predecessor
State; (lv) the right of option, (v) criteria used for determining the relevant
categories of persons for the purpose of granting or withdrawing nationality or
for recognizing the right of option; (vi) non-discrimination; and (viI) the
consequences of non-compliance by States with the principles applicable to
the withdrawal or the granting of nationality.

The Commission has invited comments on the preliminary conclusions
adopted on the Reservations to Normative Multilateral Treaties, including
human rights treaties It has also invited the monitoring bodies set up by the
relevant human rights treaties to comment on these conclusions.

At its 45th Session in 1993, the Commission decided to include this•item in its agenda and the General Assembly at its 48th Session endorsed the
Commission's decision on the understanding that the final form to be given to
the work on the topic shall be decided after a preliminary study is presented to
it (the General Assembly). Thereafter, at its 46th Session the Commission
appointed Mr. Vaclav Mikulka Special Rapporteur for the topic. The
Commission considered the Special Rapporteur's first report at its 47th
Session.

At its 48th Session the Commission had considered the second Report
of the Special Rapporteur, Mr. Vaclav Mikulka. The purpose of that report
was to enable the Commission to complete its preliminary study of the topic
and to thus comply with the request of the General Assembly. The report was
designed to facilitate the task of the Working Group on the topic, which the
Commission had established at its 47th Session and had decided to reconvene
at the 48th Session, in its preliminary consideration of the questions of the
nationality of legal persons, the choices open to the Commission in the
substantive study of the topic and a possible timetable.

The Nationality of Legal Persons dealt with in Chapter III of that
report was intended to be the main focus of the Working Group at the 48th
Session. Accordingly that Chapter had outlined the scope and characteristics
brthe subject and its many complexities including the various forms that legal
persons could take. It was pointed out that apart from State Succession the
problem of the nationality oflegal persons arose mainly in the areas 0 conflicts
oflaws, the law on alien and diplomatic protection and in relation to State
Responsibility. At the 47th Session of the ILC, the Special Rapporteur had,
advocated focussing on the nationality of natural persons and, for the present
time setting aside the issue nationality oflegal persons.

Chapter II of that report had dealt with theNationlity ofNatural Persons
and summarized the result of the work undertaken on that aspect of the topic.
It had classified the problems and issues relating to the nationality of natural
person in two broad categories viz. "General Issues" and "Specific Issues"
and identified the legalmaterial for analysis at a later stage of the Commission's
work.

In the Recommendations concerning- future work on the topic set out
in Chapter IV of his second Report the Special Rapporteur had proposed
dividing the subject into two parts viz. "Succession of States and its impact on
natural persons" and "Succession of States and its impact on legal persons".
He had emphasized that the former be studied first but cautioned that the
division did not mean that the Commission should ignore certain links between
both parts of the topic. He had also recommended leaving the question of the
rule of continuity of nationality for further consideration within the framework
of the topic "Diplomatic Protection" especially as the Commission was
considering proposing that topic as a future agenda item.

162 163
It may be recalled that while the protection of human rights and the

Apropos the form which the outcome of the work might take the
Special Rapporteur had indicated his favour of elaborating a declaratory
instrument made up of articles together with commentaries thereto.



Work of the Commission at its forty ninth session draft article 19-26 sets out the Provisions Relating To Specific Categories of
Cases. The Commission also adopted the text of a draft article 27 but has left
the decision on its final placement for the second reading.At ~tsforty ninth Session the Commission had before it the Third Report

of the Specl~l Rapporteurl2, containing a set of25 draft articles together with
comme~tanes on the "Nationality of Natural Persons in Relation to the
Succession .of States." The draft article were divided into two parts. Part I of
the draft artl~les on "General Principles Concerning Nationality in Relation to
the Succession of States consisted of a set of 16 draft articles and the
commentaries thereto. The provisions incorporated in Part Iof the draft articles
set out t.he general principles which would be applicable to all cases of State
sUCC~SSIO~.~art 11 of the draft articles on the "Principles Applicable in
Specific ~ItuatIOns of Succession 0 States". As the title suggests Part 11 of the
draft a~Icles dealt with the principles governing specific cases of State
succession and was divided into 4 sections viz. (i) "Transfer Part of the
Territory"; (ii) the "Unification of States"; (Iii) the "Dissolution of States . and
(Iv) the "Separation of Part of the Territory." . ,

The first of the eight preambular paragraphs indicates the raison d 'etre
ofthe draft articles, the concern of the int~rnational community ~s to the
roblems of nationality arising from succession of States. It emphasizes that

~ationality is essentially governed by internal law within the limits. ~et by
international law. The third preambular paragraph affirms that the legitimate
interests ofboth States and individuals should be considered. The next thr~e
paragraphs recall international instru~ents of rel.evance. Paragraph SIX
corresponds to the Special Rapporteur s formulation on Guarantee of~he
human rights of persons concerned and expresses concern about the protect~on
of human rights of persons whose nationality may be affected by a succession
fStates. It emphasizes that the rights of such persons must be fully respected.

Intro~ucing his third report at the forty ninth session the Special
Rappo~eur said, amon~ other things, that the draft articles "incorporated the
conc~usIOns of the Working Group, which had met during the past two sessions
relatm~ to the main principles or rules which constituted the subject of the
draft artIcles and the overall structure." The Commission after due consideration
of the ~hird Report of the Special Rapporteur referred the same to the Drafting
CommIttee. Thereafter it considered the report of the Drafting Committee
and.ado~ted on first reading a draft preamble and a set of27 draft articles on
NatIOn~I~ ofNatural Persons in Relation to the Succession of States. " The
CommISSIon at its forty ninth session decided to transmit the draft articles to
Governments for comments and observations.

Part 1 , General Provisions of the draft articles as adopted by the
Commission on first reading addresses such issues as (i) right to nationality;
(ii) use of terms; (ill) prevention of statelessness;(lv) presumption of nationality;
(v) legislation concerning nationality and other connected issues; (vi) effective
date; (vii) attribution of nationality to persons concerned having their habitual
residence in another State; ( viii) renunciation of the nationality of another state
as a condition for attribution of nationality; (Ix) loss of nationality upon the
voluntary acquisition of the nationality of another state; ( X) respect for the:wl
of persons concerned; (xi) unity offamily; (xli) child born after the succession
of states; (xiii) status of habitual residents; ( xiv) non-discrimination; (xv)
prohibition of arbitrary decisions concerning nationality issues; (xvi) procedures
relating to nationality issues; (xvii) exchange of information, consultation and
negotiation; and (xviii) other States .

. F.olIo~ing t~e scheme proposed by the Special Rapporteur the
ConurussIOn ~t ItS49 Session adopted a preamble and a set of27 draft articles.
The draft articles adopted on first reading by the ILC are divided in 'to two
parts. Part 1 of the draft articles which incorporates the text of draft articles
1-18 sets out the General Provisions and Part II consisting ofthe text of

12. See NCN.41 480 and Add. I
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Needless to say, draft article 1 on the Right to Nationality is the key
provision concerned with the right to nationality in the exclusive context of
State succession. It confers on every individual the right to the nationality of at
least one ofthe "States concerned". This provision, however, is given further
specific form in subsequent provisions and cannot therefore be read in isolation.
The mode of acquisition ofthe predecessor's State's nationality has no effect
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on the Scope of the right to nationality of the individual. It is irrelevant whether
the nationality of the predecessor State was acquired byjus soli or jus sanguinis
or by naturalization or even as a result of a previous succession of States.

Draft article 2 on the Use ofTenns sets out the definitions of seven
terms viz. (a) Succession of States; (b) predecessor State; (c) Successor
State; (d) State concerned; (e) third State; (f) person concerned; and (g)
date of the succession of States. Five of these definitions are identical to the
respective definitions embodied inArticle 2 of the Vienna Conventions on the
Succession of States. The COmmissiondecided to leave them unaltered so as
to ensure consistency in the use oftenninology. While these may require little
or no consideration, the definitions of the terms "State concerned" and "person
concerned" have been added for the purpose ofthe present subject.

Sub-paragraph d of draft article 2 defines the term State concerned
to mean, depending upon the type of territorial changes, the states involved in
a particular Succession of States. These are the predecessor State in the case
of a transfer of part of the territory;13 the successor state.alone in the case of
unification ofStatesl4; two or more successor States in the case of dissolution
of States IS; and the predecessor State and one or more successor State in the
case of a separation of part of the territorv'< The term "State concerned"
has nothing to do with the concern that any other State may have about the
outcome of a Succession of States in which its own territory is not involved.

The term" person concerned" is defined in draft article 2 as an
individualwho had the nationalityofthe predecessor State and whose nationality
may be affected by such succession. The term encompasses only individuals
who, on the date of Succession of States, had the nationality of the predecessor
State and whose nationality may thus be affected by that particular succession.
It includes neither the nationals of third States nor stateless persons who were
present 'in the territory of any of the States concerned.

13. See draft article 20
14. See draft article 21
15. See draft articles 22 and 23.
J 6. See draft articles 24 to 26.
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These two terms to some extent, implicitly determine the scope of the
draft articles. They delimit the scope ratione personae of the draft articles
what ismore the term "person concerned" also determines the scope ratione
materiae. Accordingly, the draft articles deal both with the loss and acquisition
of,nationality although in the exclusive context of State succession. In that
respect, following the right to nationality provided for in draft article I, it also
detemines the scope ofthe draft articles ratione temporis.

Draft article 3 on the Prevention of statelessness is a corollary of the
right of the persons concerned to a nationality. It may be stated that draft
article 2 as formulated by the Special Rapporteur in his third report to the
Commission had been termed "Obligation of States concerned to take all
measures to avoid statelessness."

Draft article 4 on the Presumption of nationality addresses the problem
of time lag between the date of succession of states and the adoption of
legislation or the conclusion of a treaty between States concerned on the
question of nationality of persons following the succession. Since such persons
run the risk of being treated as stateless during this period the Commission
deemed it important to express as a presumption the principle that on the date
of the succession of States the successor state attributes its nationality to
persons concerned who are habitual residents of the territory affected by such
succession. While it is a rebuttable presumption and its limited scope is clear
from the restrictive formulation of the provision, it underlies the solutions
envisaged in Part II for different types of succession of States.

Draft article 3 addressed to Legislation concerning nationality and
other connected issues as proposed by the Special Rapporteur in his third
report to the Commission comprised two paragraphs. The text of these two
paragraphs proposed by the Special Rapporteur has furnished the basis of
draft articles 5 and 6 as adopted on first reading by the International Law
Commission. Introducing the draft article the SpecialRapporteur had observed
that it presupposed that nationality was essentially an institution ofthe internal
laws of States and that the international application ofthe notion of nationality
in any particular case had to be based on the internal laws of the State in
question. Draft article 5Legislation concerning nationality and other connected
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issues is based on the recognition ofthat fact. Its main focus, however, is on
timeliness of internal legislation. It sets to a recommendation that States
concerned enact legislation concerning nationality and other connected issues
arising in relation with the succession of States "without undue delay"

The Special Rapporteur had in his report pointed out that if" the
legislation enacted after the date of the succession of States did not have a
retroactive effect statelessness, if only temporary, could ensue'?" The
Commission while recognizing theprinciple of non-retroactivity oflegislation
considered that in the case of succession of States the benefits of retroactivity
justify an exception to that general principle. While draft article 6 on Effective
Date, is thus closely connected to the issue dealt with in dealt with in draft
article 5, it has a broader scope of application as it covers "attribution of
nationality" not only on the basis oflegislation but also on the basis of a treaty.
The retroactive effect oflegislation or treaty extends to the acquisition of
nationality following the exercise of option, provided that persons concerned
would otherwise be stateless during the period between the date of the
succession of States and the date of exercise of such option. Draft article
employs the term "attribution of nationality' for the first time. The Commission
preferred using this term rather than the term" granting" as it felt that the
former expression best conveyed the point that the acquisition of nationality
upon a succession of States is distinct from the process of acquisition of
nationalityby naturalization.

Draft articles 7 and 8 as adopted by the Commission must be read as
exception to the basic premise concerning the attribution of nationality. Draft
article 7 on attribution of nationalityto persons concerned havingtheir habitual
residence in another State corresponds to paragraph 1of draft article 4 as
proposed by the Special Rapporteur place clear limitations on the power of
the successor State to attribute its nationality to person concerned. Paragraph
2 of the draft article likewise restricts. the power of a successor State to
impose its nationality on persons who had their habitual residence in another
state against the will of such persons, unless such persons would become
stateless.
17. See Third Report On Nationality in Relation to The Succession of States. Document
NCN.4/480 p.45
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Draft article8 entitled Ren~cl~tl0ndod es the issue of elimination
ibuti fnatlOnaht a ressas a condition for attn utlOn0 d . this draft articlethe SpecialRapporteur. . nality Intro ucmg a1 U hi hdual andmulnplenano . : t fi r the Commission to suggest w ~

had observed that "While it ~as hno ~er of dual/multiple nationality, rts

Policy States should pursue in t elma ess related to the requirement of prior
b h . kofstate essn . .concern should e tens d fhis or her current nationality as a

. . b the person concerne 0 "renunclatlOn Y . f h f nality ofthe successor State.
condition for the grantmg 0 t e na: 10

. ali on the voluntary acquisition
Draft article9 on the Loss ?f natlon t; ~~rovision that derives from a

Qf the nationality of ~ot~er Statel:~~~~~: case of succession of States .. It
rule of general applicatlOn adapt d State is entitled to withdraw its

. or or a pre ecessor .recogmzes that a success ho i Ition to the succesSlonof States. cerned w 0 mre a 1 . . aft
nationality from ~ersons co~ . of another State. The provIsions .ofd~
voluntarily acqUlrethe nationality . fStates savethat ofumficatlOn

I . alltypes of succeSSlOn0 farticle9 would app y m . h 1 State concerned. For reasons 0
where the successor State remam t e s~t~e successor State are spelled out
clarity the rights ofthe predeces~o~an'th the question as to when the loss of
separately. It does not ho,:ever .e md also leaves aside the qut.,,,tionofthe

. ality should become effective an .
:~~:tary acquisition of the nationality of a third State.

. ct for the will of the persons concerned
Draft artlcle lOon Respe f h . ht foption and the consequences

al framework 0 t e ng 0 destablishes the gener . . fthis draft article correspon to
ofthe exercise ofthat ri~ht. The ~~~:~~~~: right of option" and " Grant~ng
the Special Rapporte~r s ?ropo . n" The provisions ofthis draft article
and withdrawal of natlonalltyupon OptlO.. 1 t' nationalityfor questions

ed umber oftreatles regu a mg .ded
are inessence bas on a ~ ell as national laws which provi
in relation to the su~esslon of States ass

wrocedure enabling the individuals
for the right of option or an.anal~gourt by choosing either between the
concerned to establish thelrsnatiOn~ ~~atofthe successor State or b~tween
nationality ofthe predecessor tate an
the nationalities of two or more successor States.

. .' relation to the succession of States, is
The principle of f~y umty,:: t d on first reading which set out a

recognized by the draft articles as a op e 171



general obligation. Draft article 11entitled the Uni . .
where the acquisition or loss ofnationality w e~~ty ~f familyprovIdes that
States concerned are to take" . ou impair the uruty of a family. appropnate meas " allremain together or to be united. ures to ow that family to

In dealing with the problem of child
after the date of the succession of Stat h ren b~~ to persons concerned

ak
es t e COmmISSIOn . ed

to mean exception from the ri id d . . . recogIl!Z the need
articles. Draft article 12 entitlel Chil~~t;n ratione tempori.s of the draft
corresponding to paragraph of d aft . 1 after the succeSSIOnof States
Ra

. r artic e 1 as propos d b h .
pporteur envisages that a child fey t e Special

of the succession of States who h 0 a perso~ concerned, born after the date

h
. ,as not acquired any t" ali

to t e nationality of the State con d na I?n ty, has the rightborn. cerne on whose terntory that child was

The place of habitual residence is a . . .
determination of nationality art" 1 1 . n Important cntenon for the
succession. Draft article 13 on~he~~~:s~;~s~ecific ~ategories 'of State
first reading, incorporates the rule th abitual reSI?ents, as adopted on
affected by the succession of states ~ th: status of habitual residents is not
are habitual residents on the d t . f :t er wor~s persons concerned who
specific cases, addressed in :a er~ ~ e succession retain their status. In
result of events leading to th dP. Ig P 2, where succession of States is the

h
e ISPacement of a 1 bteState concerned is to tak all arge num er of the population. e necessary meas t

restoration of the status ofhabitual resid ures 0 ensure the effectiveI rest ents.

The principle of Non-discrimi . .to prohibit discriminationon "an mm~lon se~for:thIndraft article 14 seeks
a person to a Particular nationalityground r~ultmg Inthe denial ofthe right of
th S . or to an option The fo fdiscrie pecial Rapporteur had ob d . . rms 0 iscrimination,serve ,vary considerably.

. The principleofProhibition of arbit deci . .
Issues set out in draft Irticle 15 h d fi ~ ect~lonsconcernmgnationality
Declaration on Human Right In' a rst een mcluded in the Universal

f
s. ItSpresent ap li tio s.uccessionof States it contaions tw I p ca .on~othe specificsituations

arbitrary withdrawal by the pred 0 esements.VIz.(I)the prohibition of the
172 ecessor tate of Its nationality from, persons

concerned who were entitled to retain such nationals following the succession
of States and of the arbitrary refusal by the successor State attribute its
nationality to persons concerned who were entitled to acquire such nationality;
and ( ii) the prolubition ofthe arbitrary denial of a person's right of option, that
is an expression of the right of the person to change his or her nationality.

Draft article 16 sets out the Procedures relating to nationality issues
and the States concerned to process applications relating to the acquisition,
retention or renunciation of nationality or to the exercise of the right to option
without undue delay and to issue relevant written decisions. The processing
of applications is to be open to effective administrative and Judicial review.
The provision represents minimum requirements inprocedural matters.

The provisions on the Exchange of information. consultation and
negotiation set out in draft article 17 incorporates the obligation of States
concerned in this regard in very general terms. The precise scope of the
questions which are to be the subject of' consultations between States
concerned is not indicated. The aimof the SpecialRapporteur was to provide
for the obligation to consult and through negotiations seek a solution a broad
spectrum of problems not merely statelessness. The recommendation ofthe
Working Group to expand the scope of the negotiations to such questions as
dual nationality; the separation offarnilies; militaryobligations; pensions and
other social security benefits; and the right of residence had met with the
approval of the Commission. It is to be noted however that the obligation to
negotiate to seek a solution does not exist inthe abstract and it isnot presumed
that every negotiation must lead to the conclusion of an agreement.

Draft article 18, the last of Part I ofthe draft articles as adopted on
first reading, 'is concerned with the problem of the attitude of Other Stat~
where a State concerned did not cooperate. with the others concerned and
where the effects ofits legislation conflicted with the provisions of the draft
articles. Paragraph 1 of draft article 18 safeguards the right of and requires
other States not to give effect to nationality attributed by a State concerned in
disregard ofthe requirement of an effectivelink. In this it sets out the principle
of non-opposability of nationality acquired or retained following succession of
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Introducing Part II of the draft articles the Special Rapporteur had
said that it set out the principles applicable in specific situations of succession
of States, in co:.. ·...stto the draft formulations of Part I, which applied in all
cases of State succession. The specific cases of State succession envisaged
were: (i) "Transfer ofPart of the Territory"; (ii) the "Unification of States"; (iii)
the "Dissolution of States ;and (Iv) the "Separation of Part of the Territory."
Part, IT of the Draft articles termed Provisions Relating to Specific Categories
of Succession of States as adopted by the Commission comprises the text of
9 draft articles draft articles 19 -26 ) and is divided into the above mentioned
four sections. This typology followed is in principle that of the Vienna
Convention on the Succession of states in respect of State Property, Archives
and Debts, 1983.

Whilst draft article 19 relates to the application of Part IT of the draft
articles, the draft articles 20 - 26 are intended to furnish guidance to states
concerned both in their negotiations as well as in the elaboration of national
legislation in t~ absence of a treaty.

Section 1, the Transfer of Part of the Territory of Part llofthe draft
articles consists of a single draft article incorporating the rule relating to the
Attribution of the nationality of the successor State and withdrawal of the
nationality of the predecessor State. Draft article 20 provides that when part
of the territory of a State is transferred by that State to another State, the
successor State shall attribute to, and the predecessor State shall withdraw its
nationality from, persons concerned who have their habitual residence in the
transferred territory unless otherwise indicated by the exercise of the right of
option which such persons shall be granted.

Section 2 , Unification of States , of Part II ofthe draft articles whilst
consisting of one article spellsout the two possible scenarios i.e.where following
the unification of two or more States the successor State (i) is a new State' or
(ii) has a personality identical to that of one of the States which have united .
Draft article 21 provides that in either case in principle the successor State
shall attribute its nationality to all persons who, on the date ofthe succession
of States had the nationality ofa predecessor State. The provision however
makes an exception in respect of persons who have their habitual residence in
174

another State and also have the nationality of that or any othe~ St~te. This
exception is borne out by the use of the phrase "Without prejudice to the
provisions of Article 7".

The specific case of Dissolution of a State is dealt with in Section 3 of
part IT ofthe draft articles. The case of dissolution of States has bee~ carefull'y
distinguished from that of the separation of part or parts o~the t~mt~ry. This
is by reason of the fact that the nationality of a State IS extl.ngUlshed or
disappears with the dissolution of that State. On the other hand, ~nthe ~ase .of
a separation of part of the tenitory both the predecessor State and ItSnationality
continue to exist.

The texts Of draft articles 22 and 23 together with ~omm:ntaries
thereto comprise this section. While draft article 22 deals With the Issue of
theAttribution ofthe nationality of the successor State. by the successor ,State, .
the provisions of draft article 23 relate to the Granting ofthe right of op~lon,by
the successor State. Read together these provisions provide for the attn~unon
of nationality of the successor State to persons concerned and the grantmg of
the right of option to certain categories of persons concerned. The core body
of nationals of each successor State has been defined by reference ,to ~he

iteri fhabitual residence. Rules have also been formulated for the attnbutlonen enono ' 'I'd
of the nationality of States to persons concerned having their nabitua resi ~nce
outside the territory of the successor state. The criterion employed ISa~
"appropriate legal connection with a constituent unit ofthe predecessor State
that has become a part of the successor State.

The fourth and last section of Part IT ofthe draft articles address,es the
issue of the Separation of Part or Parts o~th: Territo~. Se~tion 4 conSists 0;
3 draft articles. Draft article 24 on the Attnbunon ofnanonality of the ~cces~
State lays down the basic rule that the successor State shall attnbute ItS
-- ' " it F rtherestnationality to persons concerned habitually resident III ItStern ory. 0

it follows the formulation of draft article22.

As a corollary to the acquisition of the nationality of the su~cess~r
State draft article 2S deals with the question of Withdrawal ofthe nationality
ofth~ predecessor State. The withdrawal ofthe nationality ofthe predecessor
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· State i~subj~ct to two conditions viz. (i) that the persons qualified to
acqulf~ the~tlOnallty of the successor State did not opt for the retention of
the nationality ofthe predecessor State; and (ii) that such withdrawal shall not
o.ccur pnort? the effective acquisition ofthe successor State's nationality. It
~s at reducmg statelessness, howsoever, temporarily which could result from
wrthdrawal of nationality.

D ~26 en treGranting of the right of option by the predecessor
and the successor State. It covers both the option between the nationalities of
the.pred~~ssor State and a successor State as well as the option between the
nationalities between two or more successor States.

Finally draft article 27 identifies the Cases of succession of States
covered by the p~esent draft articles. It will be recalled that article 6 of the
Vi~nna Convention on the Succession of states in respect of Treaties and
article 3 of the Ytenna Convention on Succession of States in respect of State
Propert:, Archives and De?ts ~xplicitly limit the scope of their application to
~~ccessIon.ofStates occurnng m conformity with international law. Although
ItISvery evident tha~the pr~sentdraft articles address the question of nationality
ofnatur~ per~o~s m rel~tlOnto the succession of States which take place in
confo~ty WIth~ternatlonallaw, the Commission decided for the purposes
of c~n.sIst~ncy WIth the aforementioned Conventions, to include a similar
provision in the present draft articles. As mentioned earlier the Commi .
h d f d h d .. SSIonas e erre . t e ecision on its final placement In the draft articles, until the
second readmg.

5.DIPLOMATIC PROTECTION

In th~ r~port on the work of its forty eighth session the International
L~w Co~mlsslon ~ad pr?posed to the General Assembly that the item
Dlplom~tlc P.rotect~on be l~cluded as a topic for progressive development
and Codlfi.catlOn.o~m~ernatlOnallaw. By its resolution 511160 the General
::ssembl~ m~erali~invited the ILC to examine the topic ''Diplomatic Protection

and to indicate ItSscope and content.
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At its forty ninth sessionthe Commission establisheda Working Group
to further examine the topic of" Diplomatic Protection" and "to indicate the
scope and content of the topic in light of the comments and observations
made during the debate inthe Sixth Committee on the report of the Commission
and any written comments that Governments may wish to submit."

The Working Group in its consideration ofthe scope and content of
the topic took the view that subject Diplomatic Protection was "appropriate"
for consideration by the C mmission . In its consideration of the item the
Working Group had been mindful of the customary origins of diplomatic
protection whose exercise had been characterized by the Permanent Court of
International Justice as 'an elementary principle of international law" .18 In its
report to the Commission the Working Group observed that:

"Given the increased exchange of persons and commerce across State
lines, claims by States on behalf of their nationals will remain an area of
significantinterest."

The Working Group attempted to (1) clarify the scope ofthe topic to
the extent possible; and (11) identify issues which should be studied in the
context of the topic. It did not take a position on issues which require careful
study of State practice, Jurisprudence and doctrine.

While recommending that the study could follow the traditional pattern
of articlesand commentaries thereto the Working Group left for future decision
the question of its final form. Thus, the outcome of its the Work Of the
Commissionon the subject may the form of a convention or guidelines.

The topic Diplomatic protection, inthe view of the Working Group, is
primarily concerned with the basis, conditions modalities and consequences
of claims claimsbrought by States on behalf of their nationals against another
State. It observed that a similarmechanism has been extended by analogy to

18 Mavrommatis Palestine Concessions Case. Series A, No.2, 30 August 1924.
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claims by international organizations for the protection oftheir agents. Thus
the scope of the topic does not cover damage derived from direct injury caused
by one State to another. It would only address indirect harm i.e. harm caused
to natural or legal persons whose case is taken up a State. The study would
not cover direct harm or harm caused directly to the State or its property.

The Working Group was agreed that the title "Diplomatic Protection"
should remain for it has become a "term of art" in all official languages of the
United Nations. It drew distinction between diplomatic protection properly
so called, i.e. a formal claim made by State in respect of an injury to one of its
nationals which has not been redressed through local remedies, and certain
diplomatic and consular activities for the assistance and protection of nationals
as envisaged in article 3 of the Vienna Convention on Diplomati Relations,
1961 and article 5 of the Vienna Convention on Consular Relations, 1963.

Scope and Content of the Study

The Commission endorsed the recommendation of the Working Group
that the study of diplomatic protection should focus on the consequences of
an internationally wrongful act - whether of omission or commission - which
has caused an indirect injury to the State, usually because of injury to its
nationals. Thus, the topic will be limited to the codification of secondary rules
of international law.

While addressing the requirements of an internationally wrongful act
of the State as a prerequisite the study will not address the specific content of
the international, customary or treaty legal obligation which has been,violated

Diplomatic Protection has been defined by international jurisprudence
as a right of the State. Historically, the link of nationality has furnished the
basis of a right of protection by the State although in some cases a State has,
by means of an international agreement, been invested with the right to represent
another State and act for the benefit of its nationals.

The Working Group recalled that the Hague Convention of 1930
stipulates that State may not afford diplomatic protection to one of its nationals
against a State whose nationality such person also possesses" and pointed out
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that the question may arise as to whether this rule is stillapplicable and whether
the criterion of effective nationality should not also be applied in this case."
The situation in the opinion of the Working Group, may change in case of
protection claimed by international organizations. I~ the R~parations case.the
International Court ofJustice stated that the protection churned by the Uruted
Nations is based not upon the nationality ofthe victim but upon his status as an
agent of the organization 20 Therefore it does not r~a~terw~ether or n?t the
State to which the claim is addressed regards the victim as Its own natIonal,
because the question of nationality is not pertinent to the admissibility of the
claim.

A number of issues identified by the Working Group need to be
considered These include whether diplomatic protection is based solely on
Jurisdiction ratione personae over the beneficiary. A related question iswhether
a State can exercise diplomatic protection even when an individual declines
such protection from its State of nationality. Yet another issue identified by the
Working Group in this regard iswhether diplomatic protection may be exercised
at the discretion of the State or whether there is a right of a national to diplomatic
protection. Consideration needs also to be given to the question whether the
topic should cover forms of protection other than claims and whether the rules
of diplomatic protection in instances of State succession should be included in
the purview ofthe study.

The injury suffered by a national which is espoused by a State is termed
indirect in as much as such an espousal makes it possible to circumvent the
lack of direct access ofthe nationals to the international sphere. The State
intervenes "to ensure, in the person of its subjects, respect for the rules of
international law'?' When the injury is suffered by an agent ofan international
organization, the organization may exercise functional protection on his behalf
(to protect his rights), without prejudice to the possibility of the national State
acting for his benefit by virtue of diplomatic protection.

19 Iran-United States case, Series A, No. 18,6 April 1984
20. I.C.J .. Advisory Opinion 1 1 July 1949, "Reparations for Injuries Suffered in the
Service of the United Nations" 1949, I.e.J. Reports.
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As to the type of injury for which an international Organization is
allowed to exercise protection. in the Reparations Case the International Court
ofJustice limitedthe injuryfor which the organization could demand repartation
to one arising form a breach of an obligation designed to help an agent of the
organization perform his or her duties The Working Group did not take a
position on whether the topic of "diplomatic protection"should include
protectionclaimed by international organizations for the benefit of their agents.
Taking into account the relationship between the protection exercised by States
and functional protection exercised by international organizations, the Working
Group agreed that the latter should be studied, at the initial stage of the work
on the topic, in order to enable the Commission to make a decision, one way
or another on its inclusion in the topic.

The espousal of the claim by the State of nationality of the person
gives it some freedom in the determination with the other State on the form of
settlement for reparation, which may also include a lump sum for a group of
persons.

As regards the content of the topic, the Commission has accepted the
view of the Working Group tlnt diplomatic protection deals with at least four
major areas:

The Working Group has identified a number of issues under each of
the four main areas for study by the Commission .. The outline of the study
prepared by the Working Group is as follows:
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(i)

(ii)

(ill)

(iv)

Chapter One: Basis for diplomatic protection

A. Natural persons.

1. Nationals, continuous nationality

2. Multiple nationals: dominant nationality,genuine link, effective
nationality,bonafide nationality:

(a) As against third States

(b) As against one of the States of nationality

3. Aliens in the service of the State

4. Stateless persons

5. Non-nationals forming a minority in a group of national
claimants

6. Non-nationals with long residence in the State espousing
diplomatic protection

the basis for diplomatic protection, the required linkage
between the beneficiary and the States exercising diplomatic
protection;

7. on-nationals in the framework of international organizations
of integration.

B. Legal persons
claimants and respondents in diplomatic protection, that is
who can claim diplomatic protection against whom; 1. Categories oflegal persons

the conditions under which diplomatic protection may be
exercised; and
the consequences of diplomatic protection.

(a) Corporations, and other associations in varying forms in
different

legal systems

(b) Partnerships

2. Insurers
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3. Right of espousal in multiple nationality and in special cases
(factors: nationality oflegal persons, theories of control or nationality of share
holders)

C. Other cases (ships, aircrafis, spacecrafts. etc.)

D. Transferability of claims

Chapter Two: Parties to diplomatic protection (claimants and
respondents in diplomatic protection)

A. States

B. International Organizations ("functional" Protection)

C, Regional economic integration Organizations

D. Other entities

Chapter Three: The conditions under which diplomatic protection is
exercised

A. Preliminary considerations

1. Presumptive evidence Of violation of an international
obligation by.a State

2. The "clean hands" rule

3. Proof of nationality

4. Exhaustion oflocal remedies

(a) Scope and meaning

(b) Judicial, administrative and discretionary remedies
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(c) Exception to the requirement of exhaustion oflocal remedies

(i) Demonstrable futilityinutilizing local remedies

(ii)Absence of safety for the claimant in the site where
remedies may be exercised

(iii)Espousal oflarge numbers of Similar claims

5. Lis alibi pendens (non-Proliferation ofthe same action in diverse
fora)

6. The impact of the availability of alternative international remedies

(a) Right of recourse to human rights bodies

(b) Right of recourse to international tribunals in the field of foreign
investment

(c) Other procedural obligations

7. The question of timeliness; effect of delay in the absence of rules on
prescription

B. Presentation of an international claim

1 The relevance of damage as an incidence of the claim

2. The rule of nationality of claims

C. The circumstances under which a State is deemed to have
espoused a claim for diplomatic protection

D. Renunciation of diplomatic protection by an individual

Chapter Four: Consequences of diplomatic protection.
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A. Accord and satisfaction

B. Submission to ajurisdiction to determine and liquidate claims

C. Lump-sum settlements

D. Elimination or suspension of private rights

E Effect on settlements of subsequent discovery of mistake, fraud,
etc.

Future Work of The Commission

Whilst endorsing the Report of the Working Group the Commission
too~ the view that t~e topic should be considered in such a way that the first
read~g of a draft articles may by completed within the present quinquennium.
To this en~ the Commission appointed Mr. M. Bennouna Special Rapporteur
for the tOPICand r~commende~ that he present at the next session a preliminary
report on the baSISofthe outline proposed by the Working Group.

Finally, in response to paragraph 14 of General Assembly Resolution
511160 the Commission has invited comments on the proposed outline in
general and on four specific issues.The specific issues on which the Commission
has invited Governments comment upon are:

(i) the scope of the topic

(ii) who can claim diplomatic protection with respect to whom
and against whom;

(iii) ~hethe: this topic should include protection claimed by
international organizations on behalf of their agents; and

(iv) any. other issue which should be included in the proposed
outline.

184

6. UNILATERAL ACTS OF STATES

In the report on the work of its forty eighth session the International
Law Commission had proposed to the General Assembly that the law of
unilateral acts of States be included as a topic for progressive development
and codification of international law. By its resolution 51/160 the General
Assembly inter alia invited the, lLC to examine the topic "Unilateral Acts of
States" and to indicate its scope and content.

At its 49th session the Commission established a Working Group on
the topic. The Working Group in its consideration of the scope ~d.content of
the topic took the view that the consideration by the CommISSIon, of the
Unilateral Acts of States, was advisable and feasible". In its report to the
Commission the Working Group observed:

"In their conduct in the international sphere, states frequently carry
out unilateral acts with the intent to produce legal effects. The significance, of
such unilateral acts is constantly growing as a result ofthe rapid political;,
economic and technological changes taking place in the international community
at the present time and, in particular , the great advances in the means for
expressing and transmitting the attitudes and conduct of States;

"State practice in relation to unilateral legal acts is manifested in ~any
forms and circumstances, has been a subject of study in many legal wntmgs
and has been touched upon in some judgments ofthe International Court of
Justice and other international courts, there is thus sufficient material for the
Commission to analyse and systematize;

In the interest oflegal security and to bring about certainty, predictability
and stability to international relations and thus strengthen the rule oflaw , an
attempt should be made to clarify the functioning of this kind of acts and what
the legal consequences are, with a clear statement of the applicable law."

Scope and Content of the Stud

It may be recalled that in the General Scheme submitted to the General
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Assembly the Commission'had characterized the subject of study as unilateral
acts of States that have consequences relating specifically to the sphere of
international law.The Working Group accordingly, determined that the topic is
the" unilateral acts of States" that are intended to produce Legal effects,
creating, recognizing, safeguarding or modifying rights, obligations or legal
situations, State activities which do not have legal consequences would be
ouside the purview of the study, Likewise the questions pertaining to the
definition and consequences of internationally wrongful acts, in as much as
they are studied under the heading international responsibility,would be beyond
the scope of the study,

The fundamental characteristic of unilateral legal acts is their unilateral
nature" They emanate from a single side or from one or several subjects of
international law acting unilaterally and the participation of another party
is not required While this characteristic leaves Plurilateral international legal
acts, such as treaties, outside the scope of the study it does not exclude the
collective or joint acts, The collective or joint acts are within the scope of the
study in as much as they are performed by a plurality of states not with an
intention to regulate their mutual relations but to express as a unitary block the
same willingness to produce certain legal effects without any need for the
participaation of other subjects or parties in the form of acceptance, recipricity
and the like

The title of the topic Unilateral Acts of States implies ruling out from
the purview of the study unilateral acts carried out by other subjects of
international law particularly "the very important and varied category of such
acts by international organizations", Excluded, however, from the scope of
the study are such unilateral acts of States as are governed by the law of
treaties and do not need to be dealt with further or such acts as have a treaty
base,

While the internal acts of States that do not have any effect at the
international plane ( laws, decrees, regulations etc.) are also proposed to be
excluded from the purview of the study such internal acts as have effects on
the international plane ( Such as those fixing the extent ofthe various kinds of
maritime jiurisdiction) are to be included to the extent that such unilateral acts
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I al 'tuations which are opposable to other States and are permitted
create eg SI

by international law.

d the Working Group considered
As regards the content of t?e s~d y tify the constituent elements and

, bi ' fthe study IS to 1 en
that the m~ 0 ~ectlve0 fStates and to set forth ruleswhich are generally
effects of unilaterallegal acts 0 'I le that might be relevant for
applicable to them, as w~ll asfany ~pe~laT~ outline of the study prepared
particular types or categones 0 sue ac s.
by the Working Group is reproduced below.

Outline for the study of unilateral 1egal acts of States

Cha ter 1 Definition of unilateral legal acts of~t~tes:
Det~rrnin~tion oftheir basic elements and charactenstlcs:

Attribution ofthe act to a State as a subject of international

law;
Unilateral nature of the act;

will ithi t t to produceNormative content: expression of .wrt In en
intemationallegal effects;

(i)

(ii)

(Ui)

(iv) Publicity of~he expression of will;

(v) Binding force recognized by international law.

if ' 'I terallegal acts ofState~Chapter Il. Criteria for classl ymg urn a

(i) In terms oftheir substantive content and their effects;

d several or all
(ii) In terms of the addressee (acts addresse to one,

subjects of international law);

ff rm (written or oral explicit or tacit),(iii) In terms 0 10 '
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Chapter III. Anal sis of the rocess of creation the characteristics
and the effects of the most frequent unilateral acts in State practice. (ii) Effects in the international sphere (as opposed to purely internal

acts);
(i) Unilateral promise or engagement;

(iii) Lawfulness under international law;
(ii) Unilateral renunciation' ,

(iv) Material possible content;
(iii) Recognition;

(v) Publicity;
(iv) Protest;

(v)
(vi) Absence of defects in the expression of will.

Consequences of the invalidity of an international legal act:
Others.

(e)

(a)

Chapter N General rules applicable to unilateral legal acts:

Forms:
(i) Nullity;

(ii) Possibility of validation.

(i) Declarations, Proclamations and notifications, written or oral
(t) Duration, amendment and termination:

(ii) Conduct.

(b) Effects: (i) Revocability, Limitation on and conditions of the power of revocation
and review;

(i) Binding nature ofthe unilateral act for the author State' , (ii) Amendment or termination because ~f external circums~anc.es:
Termination as a result of fundamental change of circumstances; Termination
as a result of impossibility of application; Existence of a new peremptory norm;

(ii) Creation of rights for other States' ,

(iii)Renunciation Of rights of the author State' , (iii) Effects of a succession of States.

(c)

(iv) Situations Of opposability and non-opposability.

Applicable rules of interpretation. Chapter V. Rules applicable to specific categories of unilateral legal
acts of States.

(d) Conditions of validity.

(i) Capacity of State organs or agents to perform unilateral legal acts;
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Future Work of The Commission

W?ilst endorsing the Report of the Working Group the Commission
too~ the view that t~e topic should be considered in such a way that the first
read~g of a draft articles may by completed within the present quinquennium.
To this end the Co~ssion appointed Mr. V. Rodiriguez - Cedeno Special
Rap.porteur for t?e tO~.ICand entru~ted to him the task of preparing a general
outh~e oft?e t~PICwhich would be mcluded in an initialreport to be submitted
for discussion m 1998 and which would contain:

0) a brief description of the practice of States with examples of the
main types of unilateral legal acts that are relevant to the study;

. (ii) a survey of the consideration of this category of acts by
mt~rnatlOnal courts and of the opinions of writers who have dealt with the
tOpIC;and

(iii) a detailed scheme for the substantive development of the topic.

Finally, in.re.sponse.to paragraph 14 of General Assembly Resolution
51/160 the COmmissionhas Identifiedfour specific issues and invited comments
thereon. For proving effectiveguidance for itsfurther work' on the itemUnilateral
Acts of States the Commission has invited comments by Governments of
Member States on the following matters

. (i) the general approach proposed by the working Group to deal
With subject matter;

rri) h\' t e scope and content ofthe study to be undertaken;

(iii) the plan of work; and

(iv) .the final form of the study to be undertaken (whether it should
result d~ctrmal study fol1ow~d by draft articles and commentaries, general
concl~slO.nsor recommendations, a guideline for the conduct of States or a
combination ofthese - or other alternatives.
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Fifty-second Session
Agenda item 147

ANNEXURE

REPORT OF THE INTERNATIONAL LAW COMMISSION
ON THE WORK OF ITS FORTY -NINTH SESSION

Report ofthe Sixth Committee!

The General Assembly,

Having considered the report of the International Law Commission
on the work of its forty-ninth Session'

Emphasizing the importance offurthering th~progressi:,e development
of international law and its codification as a means of tmplementmg the purposes
and principles set forth in the Charter of the Unite~ Nat~ons and in. the
Declaration on Principles of International Law concermng Fnendly Relatl.ons
and Cooperation among States in accordance with the Charter ofthe Umted

Nations,'

Emphasizing also the role of the International Law commis.sion in the
fulfilment ofthe objectives ofthe United Nations Decade oflnternatlonal Law,

Recognizing the desirabilityof referring legal cu:ddrafting questio~Sto
the SixthCommittee, includingtopics that mightbe subrruttedto the lnternatt?nal
Law Commission for closer examination, and of enabling the Sixth Comrru~ee
and the Commission further to enhance their contribution to the progreSSiVe
development of international law and its codification,

1. A\52\648 25 November 1997., . 10
2. Offcial Records orthe General Assembly, Fifty-second SessIOn. Supplement No.

(A\52\10).
3. Resolution 2625 (XXV), Annex. 191



Recalling the need to keep under review those topics of international
law which, given their new or renewed interest for the international community,
may be suitablefor the progressive development and codificationof international
law and therefore may be included in the future programme of 'work of the
International Law Commission,

observations of Governments, whether in writing or expressed orally in debates
in the General Assembly, the General Assembly,International Law Commission
should continue its work on the topics in its current programme;

Stressing the usefulness of structuring the debate on the report of the
international Law Commission in the Sixth Committee in such a manner that
conditions are Provided for concentrated attention to each of the main topics
dealt with in the report.

4 Takes note ofthe invitationby the International Law Commission
to ~l treaty bodies set up by normative multilateral treaties that may wish to do
so to provide, in writing, their comments and observations on the prelimin~ry
conclusions of the International Law Commission on reservations to normative
Multilateral treaties, includinghuman lights treaties, and takes note ofthe views
expressed by Member States on the matter,
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Wishingto enhance further the interaction between the SixthCommittee
as a body of govermment representatives and the International Law
Commission as a body of independent legel experts, with a view toImproving
the dialogue between the two organs,

1 Take note ofthe report of the International Law Commission
on the work of its forty-ninth session and expresses, its appreciation to the
Commission for the work accomplished at that session, in particular for the
completion of the first reading of draft articles on nationality of natural persons
in relation to the succession of States and for the preliminary conclusions on
reservations to normative multilateral treaties, including human right treaties;

5. Invites Governments to submit comments and observations
on the Practical problem raised by the succession of States affecting the
nationality oflegal persons in order to assist the International Law Commission
in deciding on its future work on this Portion of the topic of "Nationality" in
relation to the succession Of States";

6. Recalls the importance for the International Law Commission
of having the views of Governments on the draft articles on State responsibility
adopted on first reading by the Commission at its forty-eighth session in 1996;4

2. Draws the attention of Governments to the importance, for the
International Law Commission, of having their view on all the specific issues
identified in chapter IIIof its report and in particular on:

7. Takes note of the decision by the International Law
Commission to proceed with its work on "International liability for injurious
consequences arising out of acts not prohibited by international law",
undertaking, as a first step, the issue of prevention, and to reiterate its request
to Governments to provide in writing, if they have not previously done so,
their comments and observations on the topic of international liability,including
the draft articles prepared by the Working Group of the International Law
Commission at its forty-eighth session in 1996,5 in order to assist the
Commission in its work on that topic;

(a) The draft articles on nationality of natural persons in relation to
the succession of States adopted on first reading by the Commission, and
urges them to submit their comments and observations in writing by 1 October
1998;

(b) The Preliminary conclusions of the International Law
Commission on reservations to normative multilateraltreaties, including human
rights treaties;

3. Recommends that taking into account the comments and

~.Official Records of the General Assembly. Fifty-first Session, Supplement No. 10
and corrigendum (A\51\10 and Corr.l ), chap. III, sect.D.
5. Ibid, annex I.



8. Endorses the decision of the International Law Commission
to include in its agenda the topics "Diplomatic protection" and "Unilateral acts
of States'"

15. Reaffirms its Previous decisions concerning the role of the
Codification Division oftheOffice of Legal Affairsof the Secretariat and those
concerning the summary records and other documentation of the International
Law Commission;

9. Welcomeswith appreciation the stepstaken by the International
Law Commissionin relationto its internalmatters, and encourages itto continue
enhancing its efficiencyand productivitytiling into considerationthe discussion
held by the General Assembly at its fifty second session,

16. Once again expresses the wish that seminars will continue to
be held in conjunction with the sessions ofthe International Law Commission
and that an increasing number of participants from developing countries will
be given the opportunity to attend those seminars, appeals to States that can
do so to make the voluntary contributions that are urgently needed for the
holding of the seminar, and requests the secretary-general to provide the
seminars with adequate services, including interpretation, as required;

10. Takes note of the comments of the International Law
Commission on the question ofa split session for 1998, as presented in
paragraphs 225 to 227 of its report;

11. Takes note also of the position of the International Law
Commission contained in paragraph 228 of its report on the duration of its
future sessions;

17. Reuests the Secretary General to forward to the International
Law Commission, for its attention, the records of the debate on the report of
the Commission at the fifty-second session ofthe General Assembly, together
with such written statements as delegations may circulate in conjunction with
their oral statements, and to prepare and distribute a topical summary of the
debate, following established practice;

12. Ruqests the International Law Commission to continue to pay
special attention to indicating in its annual report, for each topic, th~se sp.ecific
issues, if any, on which expressions of views by Governments, either I~ ~he
Sixth Committee or inwritten form, would be of particular interest in providing
effective guidance for the Commission in its further work;

18. Expresses its appreciation to the secretary-general for the
organization of a colloquium on the progressive development and codification
of international law which was held on 28 and 29 October 1997 in
commemoration of the fiftieth anniversary of the establishment of the
International Law Commission;

13. Takes note with appreciation of the Commission's ongoing
review of its cooperation and relationship with other bodies concerned with
international law, and requests the Commission, in consultation with the
Secretary-General, to consider further the implementation of article 16,
paragraph (e), and article 26, paragraph 2, of its statute;

14. otes that consultingwithnationalorganizationsand individual
experts concerned with internationallawmay assistGovernment in.considering
whether to make comments and observations on drafts submitted by the
Commission and in formulating their comments and observations;

19. Welcomes the decision of the International Law Commission
to hold a two-day seminar at Geneva on 22 and 23 April 1998 to celebrate
the fiftieth anniversary of the Commission;

20. Recommends that the debate on the report ofthe International
Law Commission at the fifty-third session of the General Assemblycommence
on 26 October 1998.

G Ibid .. Fifty-Second Session, supplement No. (A\52\lO), para.221.
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(i) Introduction

VI. THE LAW OF INTERNATIONAL RIVERS

The item "Law of International Rivers" was first taken up for
consideration by the Asian-African Legal Consultative Committee following
a reference made by the Governments ofIraq and Pakistan during the Eighth
Session (Bangkok, 1966) ofthe AALCC. The following year, at the Ninth
Sessionheld inNew Delhi (1967), the delegate of Iraq inhis statement indicated
the areas which necessitated a closer scrutiny,viz. (a) the definition of the term
"international rivers"; and (b) the rules relating to utilization of waters of
international rivers by the States concerned for agricultural, industrial and other
purposes, not connected with navigation. At the Tenth Session (Karachi,
1969) after extensive deliberations the AALCC decided to set up a Sub-
committee of allMember Governments to prepare a set of draft articles on the
Law of InternationalRivers, particularlyinthe lightof experienceof the countries
of Asia and Africa and reflecting the high moral andjuristic concepts inherent
in their own civilizations and legal systems.

The Sub-committee comprising the representatives of the Member
Governments of Ghana, India, Indonesia, Iraq, Japan, Jordan, Pakistan, Sierra
Leone and Sri Lanka met inNew Delhi in December 1969. At that meeting
the delegations of Pakistan and Iraq placed~beforethe Sub-committee a set of
draft principles consisting of21 articles. In the subsequent sessions of the
AALCC, the sub-committee could not finalize these draft articles due to a few
unclear provisions. However, the draft articles were referred to the Member
Governments for their consideration. The matter was thereafter discussed at
the Eleventh, Twelfth, Thirteenth and Fourteenth Sessions of the Committee.
At the Fcarteenth Session of the AALCC held in New Delhi in 1973 it was
decided that since the International Law Commission (ILC) was actively
engaged in considering this topic, its examination could be deferred.

At the request of the Government of Bangladesh the item was
reinstated on the agenda of the Twenty-third session ofthe Committee (Tokyo,
1983). The Government of Bangladesh, in its reference, had proposed that
the AALCC could resume the consideration of the item excluding the areas
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which were under consideration by the ILC. A view was expressed, on the
other hand, that the AALCC could initiate studies relating to regional system
agreements concerning the international rivers. However, some Member
Governments were of the view that the AALCC should await the finalization
of the ILC's work, in order to avoid duplication of work and they were also
keen to follow the progress of work in the ILC. In order to accommodate all
these views, the AALCC decided to continue the study in the following areas:
(a) to identify the areas which were not likely to be covered by the work of the
ILC and where it was deemed desirable for the AALCC to undertake a
study; (b) to examine the Articles provisionally adopted by the ILC; and (c) to
submit a tentative programme of work for the consideration of the Committee ..

analyzing the TLC draft. articles adopted by the Commission on first reading.
The Thirty- second Session (Kampala, 1993) considered a study entitled,
"The Law of International Rivers:A Preliminary Study Relating to River System
Agreements"The Committee then directed the secretariat to examine crucial
areas relating to the utilization offreshwater resources.

It may be recalled that the Commission adopted at its Forty eighth
session whilst adopting a set of draft articles on second reading also adopted
are olution concerning confined ground waters, that is groundwater not related
to an international watercourse" whereby it recognized the need for continuing
efforts to elaborate rules pertaining to confined transboundary groundwater
and expressed the view that the principles contained in its draft articles on the
law of non-navigational uses of watercourses may beappJied to transboundary
confined groundwater. The resolution recognized that confined groundwater,
was also a natural resource of vital importance for sustaining life, health and
the integrity of ecosystems. Accordingly, the AALCC Secretariat presented
to the Thirty-third Session held in Tokyo in 1994 a study, entitled, "The Law
of International Rivers: Normative Approaches to the Sustainability of
Freshwater Resources". That brief of documents had dealt with the legislative
measures both at the national and international level, to preserve freshwater
resources.

During the Twenty fourth session, in Kathmandu (Nepal, 1985) the
AALCC considered the Secretariat's preliminary report which inter
alia, indicated five areas for consideration, namely (i) an examination of the
draft articles after they were adopted by the ILC and to furnish comments
thereon for consideration of the Sixth Committee and possibly before a
diplomatic conference; (ii) development of norms and guidelines for the legal
appraisal of the validity or otherwise of any objection that may be raised by
one Watercourse State in relation/regard to projects sought to be undertaken
by another Watercourse State; (iii) study the matter relating to navigational
uses and timber floating in international watercourses; (iv) study of other uses
of international rivers such as agricultural and navigational purposes; and (v)
study of state practice in the region of user agreements and examining the
modalities employed in the sharing of waters such watercourses as the Gambia,
Indus, Mekong, Niger and Senegal.

The Committee at that session (1994) after consideration of the
Secretariat brief of documents expressed its concern at the growing misuse of
freshwater resources which constituted only 2 per cent of the global water
resources. It also noted with satisfaction the progress of work on the item
"Non-navigational Uses ofInternational Watercourses" during its second
reading in the ILC.The AALCC Secretariat continued to monitor the ILC deliberations

and presented a report on the ILC's progress of work for the consideration of
the Committee at its Twenty-fifth Session (Arusha, 1986).At that Session it
was decided that the consideration of this item be confined to the monitorinzo
of the work done by the ILC. At the subsequent Sessions held in Bangkok
(1987), Singapore (1988), Nairobi (1989) Beijing (1990) and Cairo (1991)
the AALCC Secretariat presented studies which were accordingly confined
to th~ examination of draft articles adopted by the ILC. During the Thirty-first
Session (Islamabad, 1992) the Committee considered the Secretariat study
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The Secretariaat brief for the 34th Session (held in Doha, Qatar) 1995
furnished a summary and comments on the draft articles adopted by the ILC
after completing the second reading: The major part of the ILC Is discussion
and disagreement stem from the extent and definition of "unrelated confined
groundwater" .

The Secretariat brief had also drawn attention to the resolution on
"Draft Articles on the Law of the on-navigational Uses ofInternational
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~atercourses" adopt~d by the General Assembly at its 49'" Session whereby
It had, among other things, taken note of the existence of a number of bilateral
treaties and regional agreements and also invited States to submit, not later
than 1 July 1996, written comments and observations on the draft articles
adopted by the ILC. Further, Resolution 49\52 of8 December 1994 of the
General Assembly had also decided that at the beginning of the 51 " session
the Sixth Committee should convene as a Working Group of the Whole, for
three weeks to elaborate a framework Convention on the Law of the Non-
Navigational Uses of International Watercourses on the basis of the draft
articles adopted by the ILC The Working Group of the Whole was to be
open t? States Members of the United Nations or members of Specialized
Agencies , and fulfilment of its mandate was, apart from the draft articles
adopted by the ILC, take into consideration the written comments and
observations of States and views expressed in the course of the debate at the
forty-ninth session of the General Assembly.

The Committee at that session took note of the Secretariat report.
At the request of the Delegate of Bangladesh the Committee directed the
Secretariat to continue to monitor the progress in respect ofthe Framework
Convention on the Non Navigational Uses OfInternational Watercourses as
adopted by the Working Group of the Whole established by the Sixth
Committee.

Thirty Seventh Session: Discussion

The AALCC at its Thirty-fourth Session inter alia. commended the
ILC on the adoption of the draft articles on the Non-navigational uses of
Internati?nal Wa~ercoursesand urged Member States to consider utilizing the
Secretanat Studies and commentaries in furnishing before July 1996 their
comments and observations on the draft articles to the United Nations. The
Committee requested the United Nations General Assembly to consider
adopting a Conventionon the Law of the Non-Navigationaluses of International
Watercourses on the basis of the draft articles adopted by the International
Law Commission and the comments made thereon by the Member States. It
also directed the AALCC Secretariat to report to the 36'" Session of the
Committee of the outcome of the consultations at the Fifty-first Session of the
General Assembly.

The Assistant Secretary General Mr. Asghar Dastmalchi introduced
the above topic and stated that the item "Law ofInternational Rivers" had
been on the agenda of the Committee since 1966, following a reference made
to the Committee at the Eighth Sessionby the Goveniments ofIraq and Pakistan.
Subsequently, a reference was made to outline the areas which needed closer
scrutiny namely (a) definitionof the terms "International Rivers", and (b) rules
relating to utilizatioinofwaters of International Rivers by the States concerned
for agricultural industrial and other purposes not connected with navigation.
A Sub-Committee had been constituted at the Tenth session to prepare draft
articles on this item in the light of experience of the countries of Asia and
Africa and reflecting the high moral andjuristic concepts inherent in their own
civilization and legal systems. However, these draft articles could not be
finalised due to lack of consensus on some of the provisions.Meanwhile, the
International Law Commission was actively engaged in considering this topic
and it was therefore decided that Committee defer the examination of the
topic.

The Secretariat study prepared for the Thirty sixth Session held in
Tehran, inMay 1997, among other things recounted the historyof consideration
of the item by the Committee and furnished an overview ofthe work of the
Working Group of the Whole on the Draft Framework Convention on the
Non Navigational Uses OfInternational Watercourses established by the Sixth
Committee.

Thereafter in 1983 at the Tokyo Session, this item was again placed
on the agendaof the Committeeat the request of the Government ofBangladesh.
In its request the Government of Bangladesh had suggested that the Committee
could resume the consideration ofthe item excluding the areas which were
under consideration by the ILC. Following this request, the AALCC
Secretariat undertook the preparation of a number of briefs of documents for
consideration at the sessions of the Committee.
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Upon a decision taken at the 25th Session ofthe Committee, (Arusha,
1986) the Secretariat confined itself to monitoring the progress of the
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At the 361h Session Ambassador Chusei Yamada, the Chairman of
the Working Group of the Whole had reported that the Working Group had
concluded its work and agreed on the text of the draft convention on the
subject. The Committee at that session took note of the report prepared by
the Secretariat and at the request of the Delegate of Bangladesh, directed the
Secretariat to continue to monitor the progress in respect ofthe Framework
Convention on the Non Navigational Uses ofInternational Watercourses as
adopted by the Working Group of the Whole established by the Sixth
Committee.

stated in this regard that the work of the Commission on the Inter~ational
Watercourses has had a major influence on the dev~lopment oflaw. lll.other
fields, in particular, the ongoin~ ~~rk ofth~ I~ternatlOnallaw Corn.m:s.sl~non

h b·ect of "International Liability for InJunous Consequences Arising Out
t e su ~ ." h d ft rti 1 th Nonof Acts ot Prohibited by InternatlOnal Law . T e ra a ICes on e

Tavigational Uses of Internation~l Watercourses a~ adopted by ~he
. 1L Commission have Influenced the drafting of such specificIntematlOna aw .

agreements as the 1995 Protocol on Shared Watercourse Systems In the
South African Development Community Region and the 1995 Agr~ement ?n
the Cooperation for the Sustainable Development ofthe Mekong River basin.

A tli .no some ofthe salient features of the Convention he stated that
U1l1lo ., h

the preamble to the Convention, inter ~l~a,~xpresses the convictton t ~t a
"framework convention will ensure the utilization, development, conservatl?n,
manaoement and protection of international watercourses and the promotion
of the optimal and sustainable utilization thereof for present and future

generations.."

ILC. Accordingly, the Secretariat prepared studies analysing the ILC draft
articles till the 31st Session.It may be mentioned that at the 32n<l Session of the
AALCC held in Kampala following the consideration of the brief on River
System Agreements the AALCC directed the Secretariat to examine crucial
areas relating to the utilization of freshwater resources.

He also said that the Convention governs the non-navigational uses
of international watercourses, as well as measures to protect, preserve and
manage them. "Throughout the elaboration of the draft Convention reference
had been made to the commentaries to the draft articles prepared by the
International Law Commission to clarify the contents of the articles. It may be
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The Convention defines the term "Watercourse" broadly as a system
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The item was also considered at the 36th Session of the AALCC held
in Tehran in 1997. The brief, among other things, recounted the history of
consideration ofthe item by the Committee and furnished an overview ofthe
work of the Working Group ofthe Whole on the Draft Framework Convention
on the Non Navigational Uses ofInternational Watercourses.

The Assistant Secretary General also stated that the Convention aimed
at guiding States in negotiating agreements on specific watercourses was
adopted by the General Assembly by its resolution 51\229 of21 May 1997.
By a vote of 103 for 3 against and the 28 abstentions the General Assembly
inter alia invited States and regional economic integration organizations to
become parties to it. The Convention shall be open for signature by all States
and by regional economic integration organizations until 20th May 2000 at the
United Nations Headquarters inNew York.

Viewed as a framework Convention, it provides general princip.les
and rules to guide States in negotiating future agreen:en~s on speCific
watercourses. It is understood, however, that the Convention IS to serve as a
guidelinefor future watercourse agreements an~unle.sssuch future w~~ercourse
agreements provide otherwise the ConventlOn Willnot. alter the ll~hts a~d
obligations provided therein. The concept of preservatlOn as refer r~d t,~I.n
Article 1 of the Convention, relating to the "Scope of the Convention .' IS

understood to include also the concept of conservation: The ~onven:lOn
addresses such issues as flood control, water quality, erosion, sedlmentatlOn,
saltwater intrusion and living resources' , One of the many statements of
understanding that the Chairman ofthe Working Group ofthe Whole took
note of during the course of elaboration ofthe Conven~ion on the Law of~he
Non-Navigational uses ofInternational Watercourses IS that .th~Conve~tlO~
is inapplicable to the use of living resources that occur In Intern~tlOn
watercourses, except to the extent provided for inPart IV and except Insofar
as other uses affect such sources.



of s~rface.water~ and ground waters constituting by virtue of their physical
relationship a umtary whole and flowing into a common terminus" and the
goes ~nto de~ne an ~nte:national watercourse to mean a "watercourse part~
of which ~e sttua~ed m different States". While this definition is in accord with
hydrological reality and calls the attention of States to the inter-relationship
am.ong all ~arts of the system of surface and underground waters that make up
an international watercourse and suggesting thereby that an affect on one part
oft~e wat.ercourse system would be transmitted to the other, two States cited
the inclusion of groundwater as a reason for abstaining from the vote on the
draft Convention.

and 33., Article 3 he felt had deviated from the principle offreedom of a~tono~y.
Article 5 had not been drafted in clear terms, and would thus present difficulties
. implemenationofthe Convention. Article 32 according to him presupposes
~conornic integration of States, and should not have b~en includ~d in the
Convention. His most substantive comment was on Article 33 which dealt
with the dispute settlement mechanism, according to him.the creati~n of a f~ct
f ding commission, curtailed to a large extent the option by which parties
in d i ff hild mutually agree upon who could settle their disputes an me ect t s
cou . h (h
third party dispute settlement would in effect be a settlement wt~ out t .e
consent of the States Parties to the dispute. On ground of Article 33 his
country had abstained from voting for the Convention. The Delegate expressed
the view that now when the United Nations had adopted the framework.
Convention, there was no need for tile AALCC to study the subject any

further.

Article 2 of the Convention defines the term watercourse State" to
mean a State Party to the Convention "in whose territory part of an international
water~o~rse i.s situated, or a Party that is a regional economic integration
or~amzatt~n, in the territory of one or more of whose Member States part of
~ international watercourse is situated". In the Working Group ofthe Whole
it was u~derstood that the term "watercourse States" is employed in the
Convention as a term ~f art: "It was recognized that although it is stipulated
that both States and regional economic integration organizations can fall within
the defi~ti.on not~ng in that paragraph could be taken to imply that regional
economic mtegration organizations have the status of States in international
law.

The Deleoate ofNepal congratulated the President and Vice President
on their election ~nd thanked the Government ofIndia for hosting the 37

th

Session of the Committee. He also paid tribute to Dr. M. Javad Zariffor his
excellent contribution as President for the 36th Session. While supportin~ the
views of the Delegate of India he said that the Convention had not gamed
wide support from the U.N. Member States and this was clear due t~ the ~act
that only 103 States had voted for the convention. The nu~ber of rati:ficatlO~s
required for the convention to come into force was 35 which meant only 1~ Yo
of the total membership of the UN. Thus he felt there was need for the ~tan
African States to be very cautions while becoming parties to the ConventlOn.. . Finally, he stated that, the adoption of the Convention, had made a

significant contribution to the progressive development of international law
and its codi~~ati?n. Such elements of the Convention as equitable and
reasona~le. utilization, no harm, and prior notification reflect the codification of
some existing norms.

The Delegate of Egypt supported the views expressed ~y Indian
Delegate and said that any framework convention \ agre.ement provtd~d only
guidelines to Member Countries to be able to conclude bilateral or multtlateral
agreements. He agreed witli the views e~pressed bytheDel~gate ofNe

pa!
and cited his country's reason for abstentlOn from the conventlOn, they wer
also based on Articles 3 5 and 33. He expressed the view that as the
Framework Convention had been adopted, for the present, he did not see
any further role for the AALCC. But if need arose in future, he felt, the
subject could always be studied again.

The Delegate of India while commenting on the framework Convention
on N~nNavigational uses ofInteniational Watercourses as adopted by the
Working Group on the Whole established by the Sixth Committee stated that
the .sta~s of ~heconvention can be compared at best with a Model Legislation
whtc.h is available for utilization according to each States own particular
reqUlreme~ts. In hi~ view this Framework Convention is not a properly
balanced piece of legislation. He specifically commented on Articles 3 5 32
204 ' ,
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b The Vice President while summing the debate on the item stated that
ecause a Fr~ewo~~ C~nvention had been adopted, it was for each Member

~tate to take Its position Individually. Therefore it was decided t h
Item from the agenda. 0 remove t e

(ii) Decision on the "The Law of International Rivers"
(Adopted on 18.4.98)

The Asian-African Legal Consultative Committee at its Thirty-
Seventh Session

Taking note ofthe Report ofthe Secretary General on the item "Law
ofInternational Rivers" set out inDoc. o.AALcC\XXXVll\New Delhi \98\

S.8;

Having heard the comprehensive Statement of the Assistant Secretary

General

Taking cognizance of the resolution of the General Assembly adopted
at its 51 st Session on the Convention on the Non-navigational Uses of

International Watercourses;

1. Commends the General Assembly for having adopted the Convention
on the NonNavigational uses ofInternational Watercourses;

2. Expresses appreciation for the work of the Secretariat on the item;

Decides to conclude the work on the subject.
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(iii) Secretariat Study: Law of International Rivers

The Working Group Of The Whole

Itmay be recalled that the General Assembly at its 49th Session noting
that the Il.C had, inter alia, recommended the elaboration of a Convention, by
the Assembly or by an international conference of plenipotentiaries, on the
basis of the draft articles on the law ofnonnavigational uses of international
watercourses, had decided that at the Fifty-first Session of the General
Assembly, the Sixth Committee should convene as Working Group of the
Whole for three weeks to elaborate a Framework Convention on the Law of
Non-Navigational Uses ofInternational Watercourses. It also decided that
the item be included in the provisional agenda of its fifty-first session.'

At that session the General Assembly also decided that the Working
Group of the Whole follow the methods of work and procedures outlined in
the Annex to its resolution .. The Annex to resolution 49\52 had stipulated that
the draft articles prepared by the ILC shall be the basic proposal before the
Working Group of the Whole (hereinafter simply referred to as the Group).
The Assembly had recommended that the Group start with a discussion of the
draft articles on an article-by-article basis, without prejudice to the possibility
of considering simultaneously closely connected articles, and to reserve its
decisions on draft article 2 "Use of terms" , for the concluding stages of the
work. The Group was to establish a Drafting Committee to which each article
or group of articles was to be referred for examination in the light of the
discussion. The Drafting Committee was to make its recommendations to the
Working-Group of the Whole in relation to each article or group of articles. It
was also to prepare, for approval by the Working Group, a draft preamble
and a set offinal clauses. The Working Group was to endeavour to adopt all
texts by consensus failingwhich itwas to take its decisions in accordance with
the rules of procedure of the General Assembly.

I. See General Assembly Resolution 49/52 of 9 December 199~.
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In accordance with paragraph 3 of resolution 49\52 the Sixth
Committee at its 51st session convened as a Working Group ofthe Whole,
open to States Members of the United Nations or Members of Specialized
Agencies to elaborate a framework Convention on the Law of Non-
Navigational uses oflnternational Watercourses on the basis of draft articles
adopted by the Il.C and in the light of written comments and observations of
States as well as views expressed in the debate at the forty ninth session.

The Working Group functioned for three weeks from 7th to 25th
October 1996. At its first meeting the Working Group inter alia elected
Ambassador Chusei Yamada (Japan) as Chairman and Ambassador Lammers
(Netherlands) as the Chairman of the Drafting Committee. Mr. Robert
Rosenstock who had been the Special Rapporteur when the Il.C had adopted
the draft articles on the topic had, in accordance, with General Assembly
Resolution 49\52, been invited by the Secretary General to takea place at the
Committee table as an expert consultant.

It may be stated that the divisionoflabour between the Working Group
and the Drafting Committee was quite clear. While the former was to establish
general principles the latter was to concentrate on drafting the provisions.
Following informal consultations with the representatives of the Permanent
Missions to the United Nations, convened by the Legal Counsel, it had been
agreed that to facilitate the work of the Working Group no simultaneous
meetings of the Working Group and the Drafting Committee should be held.

It may be recalled that the set of33 draft articles on "The Law of the
Non-Navigational Uses of International Watercourses" together with
commentaries thereto, adopted by the ILC on second reading had been
arranged in six parts. Part 1 of the draft articles entitled "Introduction"
comprised draft articles 1 to 4. Part II of the draft articles addressed the
"General Principles" of the Law of the Non-Navigational uses of
International Watercourses and comprised draft articles 5 to 10. Part Illof
the draft articles embodied the text of draft articles lIto 19 and addressed
the question of "Planned Measures". The provisions relating to the
"Protection, Preservation and Management" ofNon-Navigational Uses
of International Watercourses were set out in draft articles 20 to 26 and
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constituted Part IV of the draft articles. The text of two draft articles 27 and
28 addressed to "Harmful Conditions and Emergency Situations"
comprised Part V of the draft articles. Finally Part VI of the draft articles
comprising of draft articles 29 to 33 set forth the " Miscellaneous Provisions".

In the course of deliberations in the Working Group itwas pointed out
that draft article 1 on the scope of the articles (i) excluded the navigational
uses of such watercourses; (ii) did not establish rules on conservation and
management ofliving resources of international watercourses; and (iii) was
non-protective. However, though Article 1of the draft article rightly omitted
the question of navigational uses, paragraph 2 of draft article 1touched on the
issue by stipulating that the use of international watercourses for navigation
uses be included in the scope if"other uses affect navigation or are affected by
navigation". Such an approach gave priority to the draft articles in the
application of rules related to mixed uses involving both navigation and other
water uses simultaneously. To avoid complications it may be preferable to
either exclude the navigational issue altogether or to ensure that the problems
of mixed use stipulated in paragraph 2 did not fall solely within the scope of
the draft articles. It was proposed that the term "protection" be inserted
before the phrase "Conservation and management" in paragraph 1 of that
draft article to reflect the nature of the measures covered by Part IV of the
draft articles relating to the protection, conservation and management of
international watercourses

It may be stated in this regard that the AALCC Secretariat has
provided a commentary on these draft articles. Since Arusha Session of the
AALCC in 1986, apart from commenting on the draft ILC articles the
Secretariat has been preparing studies on the various legal aspects of the non-
navigational uses ofthe international watercourses. It has also provided as
and when necessary, detailed commentaries.'

The Working Group deemed it prudent to divide the draft articles into
clusters for the purpose of discussions in the Working Group. Accordingly,
the Working Group appears to have divided the 33 draft articles adopted by
the ILC into five clusters viz.;cluster I comprised of draft articles 1,3 and 4:
cluster II comprising draft articles 5 to 10; cluster III consisting of draft articles
11 to 19 and 33; cluster IV consisting of draft articles 20 to 28 and cluster V
comprising draft articles 29 to 32 and 2.

As regards draft article 3 on Watercourse Agreements it was pointed
out t~t while it took into account the possibility that "Watercourse states may
enter mto one or more watercourse agreements" the relationship between
such watercourse agreements and the draft articles i.e. the draft framework
convention remained unclear. It was unclear whether the framework convention
would apply only to watercourse agreements concluded prior to the-entry into
force of the proposed framework convention. The purpose ofthe framework
~nvention was not to supplement existing agreements but to facilitate their
unplementation. To eliminate any ambiguity in this regard it was proposed that
~ separate article entitled "Relation to other International Agreements" be
mcludedin the draft articles. The proposed article,would read "This convention
shallnot alter the rights and obligations of States that arise from other bilateral. 'regional or subregional agreements already in force between them".

Part I of the draft articles referred to as cluster I by the Working
Group addressed the question of the protection ofintemational watercourses
from the adverse effects of human activities. This cluster of draft articles
addressed the scope of the draft articles (Article 1), the "Use of Terms" (Article
2); "Watercourse agreements (Article 3); and "Parties to watercourse
agreements" (Article 4).

2. Following are the studies prepared by the AALCC Secretariat since the resumpation
oftheTo~~ (1983) session: The Law oflnternational Rivers: Nonnative Approaches to
Sustainability of Fresh Water Resources (Tokyo, 1994) The Law ofInternational Rivers:
A Prelil~inary Study Relating to River System Agreements (Kampala, 1993) The Law of
J nternational Rivers(lslamabad, 1992) The Law ofInternational Rivers: A Preliminary
Report and an outline on Tentative Programme of Work (Arusha, 1986)

As to conservation and management ofliving resources such as fish it
was pointed out that had the draft articles intended to establish rules on the
COnservation and management it would have included numerous regulatory
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provisions for such activities. The view was expressed that conservation and
management ofliving resources did appear to fallwithin the broad definitional
scope of article 1 paragraph 1. It was proposed that a paragraph be added to
draft article 1to clarifythe issue. The proposed addition read "This convention
does not apply to the conservation and management ofliving resources that
occur in international watercourses except to the extent provided for in Part
IV and except insofar as other uses affect such resources".

Part of the draft articles established some ofthe least burdensome obligations
in the field of environmentalla wand opposed attempts to further narrow the
scope of these provisions.

The spirit of compromise among watercourse States might not always
be present when a dispute arose, the draft ~ic~es should provi?~ for a system
of compulsory third-party settlement. Arbitration or other Judicial settlement
procedures should not be subject to further agreement between the States
concerned.As regards the Second cluster of articles, Articles 5 - 10, comprised

Chapter II on the General Principles of the draft articles as adopted by the
ILC it was stated that it was important to codify the most recent developments
in in~emationallaw in the area Of sustainabledevelopment and that the Principle
Of sustainable development should be set forth in that article. The delegates of
Finland, Germany, Hungary, Netherlands and Portugal, South Affica, and
Venezuela shared the view that thePrinciple Of sustainabledevelopment should
be incorporated into the draft articles.

The question of the peaceful settlement of disputes was considered to
be of vital importance for the codification and progressive development of
international law, especially in cases where States, because of geographical or
other reasons, shared a natural resource. Article 3, paragraph 2, and articles
11to 19 of the draft dealt with situations in which a new activity planned by
one ormore watercourse States threatened to cause significant harm to other
watercourse States. Several delegations had suggested that the fixed period
for notification in such cases should be replaced by a reasonable period of
time; an independent third party would clearly be in the best position to assess
whether a given period wa~ reasonable. That issue must be resolved rapidly
and satisfactorily; otherwise, a watercourse State could block the legitimate
uses of a watercourse by other States for an indefinite period.

As to Cluster IV (Articles 20 - 28) the articles had been drafted with
a view to both dealing with existing Pollution and Preventing pollution in the
future. Article 22 did not deal with the introduction of all alien or new species
into a watercourse, but only with those that might have a detrimental effect on
the watercourse ecosystem. In article 24, where the concept of Sustainable
Development was introduced, "management" was not obligatory. Articles 25
and 26 stressed the importance Of cooperation in regulating water flow and
Protecting installations.

Three-step procedure was proposed consisting of first, consultations
and negotiations; second, if such consultations and negotiations did not take
place within a fixed period of time, each State party could unilaterally initiate a
conciliation procedure; and third, ifthe conciliation procedure failed to resolve
the dispute within a given period, and if all States parties to the dispute had
accepted the jurisdiction of the International Court ofJustice, -the earliest
petitioner could submit the dispute to the Court. Otherwise, that same party
could unilaterally initiate an arbitration proceeding, the details of which would
be worked out at a later stage.

With regard to the third cluster of articles, (Articles lIto 32) intended
to ensure that there was a reasonable flow of information and reasonable
opportunities for consultation and negotiation, a view was expressed that the
Procedure outlined in Part III of the draft articles was too rigid. It was stated
in this regard that itwould benefitfrom being flexible,interactive and participotry
as agreements between watercourse States could not be expected to coincide
with the procedural steps outlined in the draft articles. Thus while one delegate
deemed the obligations laid down in that part to be inflexible as in his opinion
the obligations concerning notification and information could be. interprete.d
differently by different countries. others, however, were of the view that this
212

Despite its best efforts, the Working Group could not in the time
allocated to it complete its consideration ofthe entire set of draft articles and

213



submitted its report to the Sixth Committtee. Following consideration of the
Report of the Working Group the General Assembly inter alia decided to
convene a Second Session ofthe Working Group of the Whole of the Sixth
Committee for a period of2 weeks from 24 March to 4 April 1997 to elaborate
a framework convention on the law of non-navigational uses of international
watercourses.It also decided that on the completion of itsmandate the Working
Group of the Whole shall report directly to General Assembly.

economic integration organizations to become parties to it. The Convention
shallbe open for signature by all States and by regional economic ingration to
34 and 28 abstentions" the General Assembly inter alia invited States
and regionalorganizations until 20thMay 2000 at the United Nations
Headquarters in ew York"

Paragraph 1of Article 36 of the Convention stipulates that it will"enter
into force on the ninetieth day following the date of deposit ofthe thirty -fifth
instrument of ratification acceptance approval or accession with the Secretary
General ofthe United Nations. "Although this figure was settled upon after a
debate and indicative vote in the Working Group', a view has been expressed
that the number of35 represents a mere 18 per cent of the Organization's
current membership of 185 States and that it represented a figure that was
even lower ifregional economic integration organizations were taken into
accounts"

Pursuant to the aforementioned resolution ofthe General Assembly
adopted at its 51st Session the second session of the Working Group of the
Whole of the Sixth Committee was convened in New York from 24 March to
1997 to elaborate the framework Convention on the Law of Non-Navigatioial
uses of International Watercourses. It held 12meetings during the period and
the Drafting Committee held 6 meeting from 241hto 271hMarch 1997.

Convention on the Law Of the Non-Navigational Uses of
International Watercourses The set on 7 articlesand the Annex thereto comprisingthe Convention

on "The Law ofthe Non-Navigational Uses oflnternational Watercourses"
as adopted by the General.Assembly is arranged in seven parts. Part 1 of the
Convention entitled "Introduction" comprises articles 1 to 4. Part ITof the
Convention addresses the "General Principles" of the Law of the Non-
Navigational uses oflnternational Watercourses and comprises articles 5 to
10. Part III of the Convention addresses the question of "Planned
Measures"and embodies the text of articles 11to 19 .The provisions relating
4. The three States which voted against were Burundi, china and Turkey
s. Andorra, Argentina, Azerbaijan Bolivia, Bulgaria, Colombia, Cuba, Ecuador ..li.gylli
France,Ghana, Guatemala,India.Israel, Mali. Monaco, Mongolia Pakistan, Panama,
Paraguay, Peru,Rwanda, Spain, United Republic ofTanzania. Uzbekistan. The following
were absent Afghanistan, Bahamas, Barbados, Belize, Benin, Bhutan, Cape Verde,
Comoros,Democratic People's Republic of korea, DorninicanRepublic, El Salvador, Eriteria,
Fiji, Guinea, Lebanon, Mauritania, Myanmar.Niger, Nigeria, Palau, Saint Kitts and Saint
Lucia, Saint Vincent and the Grenadines, Senegal, Solomon Islands, Sri Lanka, Swaziland,
Tajikistan, former Yugoslav Republic of Macedonia, Turkmenistan, Uganda Zaire and
Zimbabwe
6 Press Release GN9248
7

The options before the Working Group were 22, 30, 350r 60 ratifications.• For details see the statement of the representative of the United Republic of Tanzania made at
the 99th Plenary Meeting of the 52nd Session of the General As embly on 21 May 1997.
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The Convention on the Law of the Non-Navigational uses of
International Watercourses aimed at guiding States in'negotiating agreements
on specificwatercourses was adopted by the General Assemblyby its resolution
5112290f 21 May 1997. By a vote of 1033

3. Albania. Algeria, Angola, Antigua and Barbuda, Armenia, Australia, Austria, Bahrain
Bangladesh, Belarus, Botswana, Brazil, Brunei Darussalam,Burkina Faso, Cambodia.
Cameroon, Canada, Chile, Costa Rica, Cote d'Ivoire. Croatia, Cyprus, Czech Republic,
Denmark, Djibouti,Estonia, Federated States of Micronesia. Finland, Gabon. Georgia,
Germany, Greece.Guyana, Haiti. Hondurass, Hungary.Iceland, Indonesia, Iran,
Ireland,Italy, Jamaica, Japan, Jordan, Kazakhstan, Kenya, Kuwait, Lao Peoples Democratic
Republic, Latvia, Lesotho. Liberia, Libya, Liechtenstein, Lithuania, Luxembourg,
Madagascar, Malawi, Malaysia, Maldives, Malta, Marshall Islands Mauritius,Mexico,
Morocco. Mozambique,Namibia, Nepal, Nehterlands, New Zealand, Norway, Oman,
Papua New Guinea,Philippines, Poland, Portugal, Qatar, Republic of Korea ..•
Romania,RussianFederation, Samoa, San Marino, Saudi Arabia, Sierra Leone, Singapore,
Slovakia, Slovenia, South Africa, Sudan, Suriname, Sweden, Syria, Thailand Trinidad
and Tobago, Tunisia, Ukraine,United Arab Emirates, United Kingdom, United States,
Uuguay, Venezuela. Viet Nam, Yemen and Zambia.
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to the "Protection, Preservation and Management" of Non-Navigational
Uses of International Watercourses are set out in articles 20 to 26 and constitute
Part IV of the Convention. The text of articles 27 and 28 address the issues
of "Harmful Conditions and Emergency Situations" and comprise Part
V of the Convention. Part VI ofthe Convention comprising articles 29 to 33
set forth the Miscellaneous Provisions. Finally Part VII sets out the "Final
Clauses" of the Convention on the Law of Non-Navigational Uses Of
International Watercourses. The Annex to the Convention makes provision
for resolution of disputes and sets forth procedures to be employed in the
event that the parties to a dispute have agreed to submit it to arbitration.

The Convention, based on the draft articles prepared by the
International Law Commission? governs the non-navigational uses of
international watercourses, as well as measures to protect, preserve and manage
them. It may be stated in this regard that the work of the Commission on the
International watercourses has had a major influence on the development of
law in other fields, in particular, the ongoing work: of the international Law
Commission on the subject of "International Liability for Injurious
Consequences Arising Out of Acts Not Prohibited by International Law."
The draft articles on the non navigational uses of international watercourses
as adopted by the International Law Commission have influenced the drafting
of such specific agreements as the 1195 Protocol On Shared Watercourse
Systems in the South African Development Community Region and the 1995
Agreement on the Cooperation for the SustainableDevelopment ofthe Mekong
River Basin10

The preamble to the Convention, inter alia, expresses the conviction
that a framework convention will ensure the utilization, development,
conservation, management and protection of international watercourses and

9. The ReporttotheWorkingGrouptothe GeneralAssemblypointsoutthat"Throughout
theelaborationofthedraftConvention,referencehasbeenmadeto thecommentariesto
thedraftarticlespreparedbytheto clarifythecontentsofthe articles."See Convention
on The Law of The Non- Navigational Uses of international Watercourses: Report of
!fIe Sixth Committee as the Working Group of the Whole, A/5J/869.
10 For the text oftheAgreementsee34InternationalLegal Materials (1995) p864
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the promotion ofthe optimal and sustainable utilization thereoffor present and
future generattions .."

Viewed as a framework Convention, it provides general principles
and rules to guide States in negotiating future agreements on specific
watercourses. It is understood, however, that the Convention is to serve as a
guideline for future watercourse agreements and unless such future watercourse
agreements provide otherwise the Convention will not alter the rights and
obligations Provided therein. The concept of preservation as referred to in
Article 1 of the Convention, relating to the "Scope of the Convention ", is
understood to include also the concept of conservations" It addresses such
issues as flood control, water quality,erosion, sedimentation, saltwater intrusion
and living resources. One ofthe many statements of understanding that the
Chairman ofthe Working Group of the Whole took note of during the course
of elaboration ofthe Convention on the Law ofthe Non-Navigational Uses of
International Watercourses is that the Convention is inapplicable to the use of
living resources that occur in international watercourses, except to the extent
provided for in Part IV and except insofar as other uses affect such sources".

The Convention defines the term" Watercourse" broadly as a system
of surface waters and groundwaters constituting by virtue of their physical
relationship a unitary whole and flowing into a common terminus 13 and then
goes on to define an international watercourse to mean a "watercourse parts
of which are situated in different States". While this definition is in accord with
hydrological reality and calls the attention of States to the inter-relationship
among all parts of the system of surface and underground waters that make up
an international watercourse and suggesting thereby that an affect on one part
of the watercourse system would be transmitted to the other, two States viz.
Pakistan and Rwanda cited the inclusiongroundwater as a reason for abstaining
from the vote on the draft Convention.

11 See Convention on The Non- Navigational Uses of''International Watercourses
Report of the .Sixth Committee as the Working Group of the Whole, A/5J/869.
12 Ibid.
13 SeeArticle2( a)of the Convention.
14 Seearticle2 (b)ofthe Convention.
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~Article2 (c) of the Convention defines the term "watercourse State"
to mean a State Party to the Convention "in whose territory part of an
international watercourse is situated, or a Party that is a regional economic
integration organization, in the territory of one or more of whose Member
States part of an international watercourse is situated." In the Working Group
of the Whole it was understood that the term "watercourse State" is employed
in the Convention as" a term of art. "It was recognized that although it is
stipulated that both States and regional economic integration organizations
can fallwithin the definition nothing in that paragraph could be taken to imply
that regional economic integration organizations have the status of States in
international law .

The adoption of the Convention, it is felt, makes a significant
contribution to the progressive development of international law and its
codification. Such elements oftheConvention as equitable and reasonable
utilization" no harm", 16 and prior notification" reflect the codification of some
existing norms. While paragraph 1of Article 5 on "Equitable and reasonable
utilization and participation" sets forth the cornerstone of the law on the subject
, the provisions of Paragraph 2 thereof reflect the acceptance of a new concept
of equitable and reasonable participation. IS

Although the Convention is, at the present time, the only Convention
of a universal character on international watercourses, the representative of a
number of States, who abstained or voted against the text of the Convention
drew attention to a lack of consensus on several of its key provisions. For
one, the representatives of some States were of the view that the Convention
does not adequately balance the rights and obligations ofthe upstream and
downstream riparian States. The view was expressed that while a framework

15 See Article Softhe Convention on Equitable and reasonable utilization and participation
16 See Article 7 of the Convention on the Obligation notto cause significant harm.
17 See Part III of the Convention in particular Articles 1 1 and 12
18 Paragraph 2 of Article 5 stipulates" Watercourse States shall participate in the use,
development and protection of an international watercourse in an equitable and
reasonable manner. Such participation shall includes both the right to utilize the
watercourse and the duty to cooperate in the protection and development thereof, as
prov idee! in the present Convention."
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convention should provide general principles, the present Convention had
deviated from that approach. In this regard attention was drawn to the
provisions governing dispute settlement. Secondly;itwas felt that a Framework
Convention should not incorporate compulsory rules regarding the settlement
of disputes, but should be left to the discretion of States concerned.
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VII. RESERVATION TO TREATIES

(i) Introduction

The item "Reservation To Treaties' was placed on the provisional
agenda of the Thirty seventh session of the AALCC in accordance with
Article 4 (d) of the Statutes of the Committee. At a meeting of the Legal
Advisors of Member States held in New York in October 1996, during the
Fifty first session of the General Assembly, a view was expressed that the
AALCC Secretariat consider convening a Seminar on the Law of Treaties.
The proposal was advanced in view ofthe consideration of the question of"
The Law and Practice Relating to the Reservation of Treaties" on the work
program of the International Law Commission(ILC). The Secretary General
had in hisReport on the Organizational, Administrative and Financial Matters
submitted to the 36th Session of the Committee, (Tehran) indicated that the
Secretariat proposed to convene a Seminar on the Question of Reservation
to Treaties.

The item was thereafter placed on the agenda of the Meeting of the
Legal Advisers of Member States of the AALCC convened at the United
Nations Office in New York on 29th October 1997. The Background Note
prepared by the Secretariat for that meeting pointed out that the Commission
at its 49th Session had adopted a set of Preliminary Conclusions on
Reservationsto normativeMultilateralTreatiesIncludingHumanRights Treaties.
In the course of the consideration ofthe Preliminary Conclusions a view had
been expressed that the Commission was faced with a contradiction in that it
was just commencing its work on the topic and did not know where that work
might take it.

The set of preliminary conclusions on Reservations to ormative
Multilateral Treaties including Human Rights Treaties adopted by the
Commission at its 49th session reiterates that articles 19 to 23 of the Vienna
Convention on Treaties of 1969 and 1986 govern the regime of reservation to
treaties and that the object and purpose of the treaty is the most important
criteria for determining the admissibilityof reservations. The Commission has
taken the view that the regime of the Vienna Conventions strikes a balance
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betwe~n the ~bjectives ?~pre~e~ation of the integrity of the text of the treaty
and universality of parncipation m the treaty. It accordingly considered the
flexibility of that regime to be suited to all treaties, of what ever nature or
object.

The views of Member States on the issue of reservation to treaties
expressed during the Special Meeting together with any report or recomme-
ndation that the Committee may adopt at its 37th Session could be forwarded
to the ILC which had invited comments on the preliminaryconclusions adopted
on the Reservations to Normative Multilateral Treaties, including human rights
treaties.At the Meeting of the Legal Advisers of Member States held in New

York in October 1997 one Legal adviser expressed the view that the Vienna
treaty regime was complete and flexible. The customary law of reservation to
treaties, itwas stated, provided sufficientbasis to append reservations to treaties
whe~ a ~overeign S~ateconsiders that its interests are affected. Apropos, the
morutonng mecharusm of human rights instruments the view was expressed
that while conducting periodical review appeared to be a reasonable and
effective system there was no apparent unacceptable or gross flaw.

A Historical Setting

The traditional rule was that a State could not make a reservation to a
treaty unless the same was accepted by the States which had signed or adhered
to the treaty. Thus generally speaking reservations could only be made with
the consent of other States involved inthe treaty making process. This was to
preserve the unity of approach and to minimize deviations from the text of the
treaty.An~ther Legal Adviser while expressing support for an in depth study

of the q~estIOnof reservation of treaties wondered why only the question of
reservanons to normative treaties including human rights treaties had been
take~ up by th~ ILC. There was general support for a seminar or special
meeting on subject of the reservation to treaties.

A reservation to a bilateral treaty is in effect a new proposal reopening
the negotiations between the two States concerning the terms ofthe treaty and
unless agreement can be reached about the terms of the agreement, no treaty
will be concluded. In the case of a multilateral treaty the problem is more
complicated since the reservation may be accepted by some States and
rejected by others.

Acc?rdingly the Sec.retariat proposed to convene a Special Meeting
on the quest~on of Reservations to Treaties during the course of the Thirty
seven~h se.ssIOnof the AALCC. The Special Meeting was proposed to be
org~zed Incollaboration with the Office of the Legal Counsel of the United
NatIon~, t?e Treaties Division of the United Nations and the International Law
Comn:llssIOn. It may be recalled in this regard that Special Meetings on the
Establishment of an I.ntemati~n.alCriminal Court and the Inter-related Aspects
Between the International Cnmmal Court and International Humanitarian Laws
wer~ o~ganized during the 35th and 36th Sessions of the AALCC held at
Maru~aIn(1996) and Tehran (1997) respectively and had been considered to
be quite useful.

In 1927 the League ofNations had adopted the following approach to
reservations with regard to multilateral treaties:

"In order that any reservation whatever may be validly made in regard
to a clause of the treaty, it is essential that this reservation should be accepted
by all the contracting parties, as would have been the case ifit had been put
forward in the course of the negotiations. Ifnot, the reservation, like the
signature to which it is attached, is null and void'?

2. See the Report of League of Nations Experts For The Progressive Codification
Of Intemational Law 8 L.N.O.J. (1927) p.880 and 881 quoted in D. J. Harris: Cases and
Materials on International Law 3rd edition p.586 (1983).

1 For Details see The Report of the Secretary General on the Meeting of the Legal
Advisers of Member States. Doc.No. AACCIXXXVIIINew Delhi/98/S3
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To begin with the Secretary General of the United Nations applied the
somewhat rigid system which followed the practice ofthe Secretary General
of the League of Nations. Where there existed an organ capable of determining
the effects of a reservation, the Secretary General referred the text to it for
interpretation. Thus, in 1948 the Secretary General informed the States Parties
to the Constitution of the World Health Organization (WHO), that he was
unable to decide whether the United States of America had become a party to
that Convention by depositing an instrument containing a reservation. He had
also pointed out that the World Health Assembly was competent to interpret
the Constitution ofthe WHO.3

The question of determination of the legal effects of reservations to a
treaty and the objections to reservations first arose when the Secretary General
of the United Nations found it difficult to determine whether or not the
Convention on the Prevention and Punishment of the Crime of Genocide"
would enter into force in accordance with the provisions of Article XIII thereof',
The Secretary General reported the difficulty to the General Assembly which
at its fifth session invited the ILC in the course of its work on the codification
of the law of treaties, to study the question of reservations to multilateral
conventions both from the point of view of codification and from that of the
progressive development of international law; to give priority to this study and
to report thereon, especially as regards multilateral conventions of which the
Secretary General is the depository. The report of the Commission was to be
considered by the General Assembly at its sixth session. The General Assembly
also requested the International Court ofJustice for an advisory opinion."

3 The Secretary General later announced that the United States had become a party to
the Convention since theWorld Health Assembly had unanimously recognized that
the reservation was not incompatible with the Constitution of the World Health
Assembly
.t The Convention "as adopted by General Assembly Resolut!on - of 9 December 1948.
5 The Convention was to have entered into force on the 19th day after the date of deposit
of the 20th instrument of ratification or accession. However, a number of the 20
instruments of ratification had contained reservations as to various articles of the
Convention to the substance of which
6 General Assembly Resolution -l78(V) of 16 November 1950. The text of the resolution
is reproduced in Annexure I
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It may be mentioned that the request of the General Assembly had been
posed in the following terms:

"In so far as concerns the Convention on the Prevention and
Punishment ofthe Crime of Genocide in the event ofa State ratifying
or acceding to the Convention subject to a reservation made either
on ratification or on accession, or on signature followed by ratification:
"I. Can the reserving State be regarded as being a party to the
Convention while stillmaintaining its reservation if the reservation is
objected to by one or more ofthe parties to the Convention but not
by others?
"II. Ifthe answer to question is in the affirmative, what is the effect
of the reservation as between the reserving State and:
"( a) The parties which object to the reservation?
"(b) Those which accept it?
"Ill. What would be the legal effect as regards the answer to question
I ifan objection to a reservation is made:

"( a) By a signatory which has not yet ratified?
"(b) By a State entitled to sign or accede but which has not yet done
soT;

In its Advisory Opinion of 28th May 1951 the International Court of
Justice' inter alia said that

In so far as concerns the Convention on the Prevention and Punishment
of the Crime of Genocide, in the event of a State ratifying or acceding to the
Convention subject to a reservation made either on ratification or on accession,
or on signature followed by ratification,

On Question I

That a State which has made and maintained a reservation which has
7 The Opinion was rendered by a vote of seven to five The Judges in the majority were
PreSident Basdevant: Judges Hackworth: Waniarski.Zoricie;deVisscher: Klaested and
Badawi Pasha. The dissenti ng judges were VicePresident Guerrero: Judges Alvarez: Sir
MeNair. Read and Hsu Mu.
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been objected to by one or more ofthe parties to the Convention but not by
others, can be regarded as being a party to the Convention ifthe reservation is
compatible with the object and purpose of the Convention; otherwise, that
State cannot be regarded as being a party to theConvention.

On Question II.

(a) that if a party to the Convention objects to a reservation which
it considers to be incompatible with the object and purpose of the Convention,
it can in fact consider that the reserving State isnot a party to the Convention;

(b) that if, on the other hand, a party accepts the reservation as
being compatible with the object and purpose of the Convention, it can in fact
consider that the reserving State is a party to the Convention;

On Question Ill:

(a) that an objection to a reservation made by a signatory State
which has not yet ratified the Convention can have the legal effect indicated in
the reply to Question I onlyupon ratification.Until that moment it merely serves
as a notice to the other State ofthe eventual attitudeofthe signatory State;

(b) that an objection to a reservation made by a State which is
entitled to sign or accede but which has not yet done so, iswithout legal effect.

Thus the traditional or "restrictive" approach to reservations was
rejected by the International Court ofJustice in its advisory opinion in the
Reservations to the Genocide Convention case, where the Court held that
"a State which had made and maintained a reservation which has been objected
to by one or more parties to the Convention but not by others, can be regarded
as being a party to the convention if the reservation is compatible with the
object and purpose of the Convention" otherwise, that State cannot be
regarded as being a party to the Convention.
k. Compatibility in the Court's opinion could be decided by States individually. since it
stated that "if a party to the convention objects to a reservation which it considers
incompatible with the object and purpose ofthe convention it can in fact consider that
the reserving State is not a party to the Convention".
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Thereafter the General Assembly by its resolution 598 (V I) inter alia
recommended that organs of the United Nations, specialized agencies and
States should, in the course ofpreparing multilateralconventions, consider the
insertion therein of provisions relating to the admissibilityor non-admissibility
of reservations and to the effect to be attributed to them. It also recommended
to all States that they be guided in regard to the Convention on the Prevention
and Punishment of the Crime of Genocide by the advisory opinion of the
lnternational Court ofJustice of28 May 1951; By its operative paragraph 3
the General Assembly requested the Secretary-General:

"(a) In relation to reservations to the Convention on the Prevention
and Punishment of the Crime of Genocide, to conform his
practice to the advisory opinion ofthe Court of28 May 1951

(b) In respect of future conventions concluded under the auspices
of the United Nations of which he is the depository:

(i) To continue to act as depositary inconnection with the deposit
of documents containing reservations or objections, without
passing upon the legal effect of such documents; and

(ii) To communicate the text of such documents relating to
reservations or objections to all States concerned, leaving it
to each state to draw legal consequences from such
communications."

Thirty-Seventh Session: Discussion
Report Of The Special Meeting On Reservation To Treaties
Held On 14th April, 1998

The Special Meeting on the 'Reservation To Treaties' was
convened during the Thirty Seventh Session of the AALCC. The Special
Meeting was chaired by the President Dr. P. S. Rao and it was understood that
the Bureau of the thirty seventh sessionwould also be the Bureau of the Special
Meeting. Thus, Mr.Martin AB.K Amidu, the Deputy Minister of Justice and
the Deputy Attorney General of Ghana, who had been elected the Vice
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President of the Thirty Seventh Session was theVice-President of the Special
Meeting. The Special Meeting appointed Deputy SecretaryGeneral, Dr.
W.Z.Kamil, as the Rapporteur.

The Secretary General welcomed the delegates and experts who in
response to the invitation of the Secretariat lent their consent to make
presentations and steer the discussions in the Special Meeting. He further
stated it was the third Special Meeting to be organized by the Secretariat
within the annual sessions of the Committee. He recalled that during the Thirty
fifth Session of the Establishment of an International Criminal Court and that
during the Thirty Sixth Session a Special Meeting had been convened to
consider the Interrelated Aspects Between the International Criminal Court
and International Humanitarian Law. A large number of delegates to the 35th

and 36th Sessions of the Committee had considered the two Special Meetings
to be useful.

The Secretary General stated that when the International Law
Commission, at its 49th Session, adopted a set of Preliminary' Conclusions on
Reservations to Normative Multilateral Treaties Including Human Rights
Treaties, the Secretariat proposed the convening of a Special Meeting on the
Law of Treaties in particular the question of Reservations to Treaties during
thecourse of the 37th Session of the AALCC. The Secretariat proposal to
convene a Special Meeting was considered at a meeting of the Legal Advisers
of Member States of the Committe,. heldduring the 52th session ofthe General
Assembly in ew York.

He stated that the Secretariat had prepared a Background Note on
the subject to facilitate the deliberations on the Preliminary Conclusions on
Reservations to Multilateral Treaties, and invited the Deputy Secretary
General,Dr. W.Z.Kamil, to introduce the Secretariat's Brief of Documents.

Inviting attention to the Note of the Secretary General prepared for
the Special Meeting the Deputy Secretary General Dr.Kamil, recalled that
the Special Meeting on the Establishment ofan International Criminal Court
and the Interrelated Aspects Between the International Criminal Court and
International Humanitarian Law organized during the 35 and 36 Sessions of
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the AALCC had been considered useful.

He pointed out that the Preliminary Conclusions on Reservations To
ormative Multilateral Treaties Including Human Rights Treaties adopted by

the ILC at its 49th Session reiterate that articles 19 to 23 of the Vienna
Conventions on Treaties of 1969 and 1986 govern the regime of reservation
to treaties and that the "object and purpose ofthe treaty" isthe most important
criteria for determining the admissibilityof reservations. The Commission has
taken the view that the regime of the Vienna Conventions strikes a balance
between the objectives of preservation ofthe integrity ofthe text ofthe treaty
and universality of participation in the treaty. It accordingly considered the
flexibility of that regime to be suited to all treaties, of what ever nature or
object.

The Commission is of the opinion that the twin objectives (i) of the
preservation of the integrity of the text of the treaty, and (ii) universality of
participation in the treaty are equally applicable in the case of reservations to
normative multilateral treaties including treaties in the area of human rights,
and consequently the general rules enunciated inArticles 19to 23 of the Vienna
Convention of 1969 and ]986 govern reservations to such instruments. It has
further taken the view that the establishment of monitoring bodies by many
human rights treaties had, however, given rise to legal questions that had not
been envisagedat the time of draftingthose treaties connected with appreciation
of the admissibilityof reservations formulated by States.The Deputy Secretary
General stated further that the Preliminary Conclusions adopted by the
Commission recognize that where human rightstreaties are silenton the subject
of the formulation of reservations the monitoring bodies, established by the
Human Rights Treaties, are competent to comment upon and express
recommendations with regard to the admissibilityof reservations by States in
order to carry out the functions assigned to their Several members of the
Commission had however disagreed with this principle as incorporated in
paragraph 5 ofthe preliminary conclusions.

The Commission, suggested that the competence ofthe monitoring
bodies does not exclude or otherwise affect the traditional modalities of control
by the contracting parties, in accordance with the provisions ofthe Vienna
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conv~ntion of 1969 and 1986 and, where apporpriate by the organs for settling
any ~Ispute that may arise concerming the interpretation or application of the
treaties.

The Commission has proposed providing specific clauses in multilateral
no.n~ative tre.aties, including human rights treaties, or elaborating protocols to
existmg t~eatJes ofState~ seek to confer competence on t he monitoring body
to a~pre~late or determine the admissibility of a reservation. It was pointed
out ~nt?is regard t?at the legal force of the findings made by the monitoring
bodies in the exercise of their power to deal with reservations cannot exceed
that resulting from the powers vested in them for the performance of their
general monitoring role. It has also called upon States to co-operate with
monitoring bodies and give due consideration to any recommendation that
they may make or to comply with their determination if such bodies were
granted competence to that effect.

Finally, he stated that the lLC had invited comments on the Preliminary
Conclusions adopted on the Reservations to Normative Multilateral Treaties
inclu~ing Human Rights Treaties and consideration could be given to forwarding
the views of Member States of the AALCC on the issue of reservation to
treaties expressed during the Special Meeting together with any report or
recommendation that the Committee may adopt at this Session.

The discussions during the Special Meeting revolved largely around
the presentations made by a group of experts specially invited to make
presentations. These included Mr. B. Sen (Member ofUNIDROIT Governing
Body and former Secretary General of The AALCC); Professor (Ms)
S.K.Varma (Dean, Faculty of Law, University of Delhi); Professor M.K.
Nawaz (Visiting Professor, National Law School, Bangalore);Professors R.P.
Anand; VS Mani and YK. Tyagi (all of the School ofInternational Studies,
Jawaharlal Nehru University). A paper on "Reservations to Normative
Multilateral Treaties and Human Rights Treaties" written by Professor M.K.
Nawaz was circulated during the Meeting.

It may be stated that Ambassador Chusei Yamada, Member of the
International Law Commission represented the Chairman of the Commission
and Special Rapporterur of the topic Professor Alain Pellet.
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Following the presentations by the six Special Experts, delegates of8
Member States, one observer State and two international organizations made
statements. These included China, Egypt, Ghana, India, Islamic Republic of
Iran, Kuwait, Sri Lanka and Sudan from among the Member States;Sweden
from among the Observer States; and the International Law Commission and
the Organization of Islamic Conference from among the International
organisations.

The Special Meeting considered the relevant provisions of the Vienna
Conventions of the Law of Treaties, 1 969 viz. Articles 19 to 23. It also took
note ofthe relevant provisions of the 1978 Convention and the 1986 Convention
on the subject. The Special Meeting also considered the Preliminary
Conclusions on Reservation to Multilateral Nonnative Treaties including Human
Rights Treaties adopted by the International Law Commission. The Meeting
also recalled that the General Assembly at its 52nd Session had drawn the
attention of Governments to the importance for the International Law
Commission, of having their views on the preliminary conclusions of the
International Law Commission on reservations to normative multilateral treaties
including human rights treaties.

The view was expressed that while the Vienna Regime of Reservations
to Treaties was based on the assumption that a multilateral treaty is in effect a
combination of several bilateral treaty relationships there were a certain category
of treaties which, by the very nature of the subject matter addressed by them
did not admit of any reservations. Treaties relating to the protection and
preservation of the Enviromnent , Disarmament Treaties and Human Rights
Treaties were identified as the category oftreaties which are applicable and
binding upon not only the States Parties but on all members of the international
society .. The United Nations Convention on the Law of the Sea, 1982 was
yet another example of a treaty which by the nature of being a "package deal"
did not admit of reservations.

The Special Meeting considered the functions and role as well as the
competence of the monitoring bodies to appreciate or determine the
admissibility of a reservation. The view of the Commission that the legal force
of the findings made by such bodies in.the exercise of their functions could not
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exceed those resulting from the powers given to them, met with approval.
However, the suggestion of providing specificclauses innormative multilateral
treaties o~elaborating protocols to confer competence on the monitoring body
to appreciate or determine the admissibilityof a reservation met with resistance.

(ii) The existingregime of reservations as incorporated in ~c1es
19 to 23 ofthe Vienna Convention on Law of Treaties, 1969 were sufficiently
flexibleand whilst recognizingthe inherent right of a State to make a reservation
merely restricted that right by stipulating that the reservation or declaration
made by a state be "compatible with the object and purp?s~ o~the trea~y
concerned". In this regard it was pointed out that the COmmISSIOnitself'had m
paragraph I of the Preliminary Conclusio.ns on Res~rvations to N~rmative
Multilateral Treaties including Human Rights Treaties had recogruzed that
"Articles 19 to 23 ofthe Vienna Conventions on the Law of Treaties of 1969
and 1986 govern the regime of reservations to treaties and that in p~rti~ular,
the object and purpose of the Treaty is the most important ofthe cntena for
determinina the admissibilityof reservations." It (the Commission) "considers
that, because of its flexibility, this regime is suited to the requirements of all
treaties, of whatever object or nature, and achieves a satisfactory balance
between the objectives of preservation of the integrity ofthe text of the treaty.
and universality of participation in the treaty."

Many of the participants addressed themselves, to the provisions of
the inte~ational instruments on human rights. The right to religion, the right to
work, nght ~ohealth and the right to compulsory education were among those
that ~~re Cited and debated. Several views were expressed on the specific
provisions of human rights treaties and the reservations thereto. While some
identified the lack of resources, unrealistically high international human rights
standards, among others, some participants listedthe differentsociol-economic
cultural and political backgrounds of the people and states as the reasons for
the formulation ofreservations to human rights treaties. It was pointed out
that the provisions of some of human rights treaties could be sub classified as
v= (i) req~iring intervention of States; and (ii) those not requiring any action
or mtervention by States parties.

Points of Convergence

One view was that a monitoring body lacked the competence to
adjudge the admissibility or legality of a reservation unless it had been
specificallyauthorized to do soby the treaty itself. The view was.also expressed
that a strict regime of reservations with a monitoring body at ItSapex would
impair the objective of universality of participation in t~e treaty. Th~ treaty
regime including the regime of reservations should aim at promotmg the
objective of universality of participation rather than hinder the process of
ratification.

. The de~iberationsin the Seminar revealed convergence of views on a
Widerange of Issues. These included:-

(i) The law of reservation ushered in by the Vienna Convention
has, by and large, served well the needs of the international community of
States. It may be unwise to derail the Vienna regime on reservations. The
provisions ofthe Vienna Convention on Treaties had been and continue to
~njoy wider acceptance. In as much as these provisions had stood the test of
time they should not be tampered with. There was no need to amend or alter
them.

The majorityof participants were ofthe view that the right to formulate
and express reservations to one or more provisions of a convention is an
attribute of State sovereignty and power to make or express reservation can
only be restricted by a treaty.

(iii) Although one expert had categorised treaties as (a)Treaties
valid erga omnes ; (b) constitutive treaties; (c) Humanitarian Conventions/
Treaties; and (d) Codification treaties, the majority view was that while such a
classification was useful no distinction needed to be drawn between Human
Rights Treaties and other Treaties with respect to the regime of reservatio~s.
One expert raised the question whether reservations to human rights treaties
were any different from reservations to other nominative treaties. Almost all
treaties stipulate normative and contractual obligations. The question was
also posed whether human rightstreaties deserveto be classifiedinthe category
of treaties which admit of no reservations. It was pointed out in this regard
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that the Human Rights Covenants had been adopted a good two years before
the Conference of Law of Treaties' was convened in 1968 and that the Vienna
Conference on the Law of Treaties had not deemed it necessary to differentiate
human rights treaties from any other set of normative treaties. It was stated in
this regard that what the conference of plenipotentiaries had not done the
International Law Commission could not do because what can not be done
directly can not be done indirectly.

(vii) Paragraph 10 ofthe Preliminary Conclusions was consi?ered
by some to be a "creeping" clause and one that may be amen~ble to r:ususe.
It was stated in this regard that the Commission should a:01d han?mg o~t
political handles which could result in the defeating the very object of uruversahty

of participation in a treaty.

(vi) The view was also expressed that while the monitoring bodies
ought not to make value judgements on the validity or otherwise of a reservation
to a treaty they could, however, make recommendations as to the effect of a
reservation.

Recommendations_

A number of recommendations were made in the course ofthe Special Meeting.

The proposal advanced included:

(i) One view suggested that the International Law Com~ssion
undertake an empirical study of state behaviour and study the reservahons to

ti d iffeasible the motives thereof. It could thereafter seek to develop
trea ies an . ification"
the reservation regime by way ofinterpretahve cod cation".

(ii) Another view emphasized the universal acceptability of the
existina reservation regime and proposed that the gaps and lacunae coul~ be
filled b~ commentaries on, the existing provisions ofthe ~enna Convenhon.
He favoured the preparation of a gUide to state practice rather than the
formulation of model clauses or a protocol.

(iii) It was recommended :ha~ ~he IL~ c~,nsider conclu~ing its
work on this topic not on the basis of"mtUlhve feeling but on the baSISof an
empirical study ofthe behaviour of States .

(iv) The Commission should approach its future work on ~h~
subject with due caution and not be guided by the European precedents w~c
may not always be relevant or appropriate to the universal cO.ntext . One. ,?e~
was that a realistic stance would require taking note oft~e different poht~ca ,
social economic and cultural milieu ofthe States and acceptmg some reservatton~
to treaties as the price to be paid for the promotion and achievement 0

universality.

The Secretariat reported the debate of the Special Meeti~g to the
International Law Commission. It also requested the Representative ofthe
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(iv) In so far as paragraph 3 of the Preliminary Conclusions
adopted by the Commission sought to differentiate between normative treaties
and treaties in the field of human rights the participants in the Special Meeting
could not agree with the formulation or text of paragraph 3.

(v) Most participants could not accept paragraph 5 of the
Preliminary Conclusions adopted by the International Law Commission relating
to the role of the monitoring bodies of human rights treaties. One expert took
exception to the use of term 'monitoring body' since the term monitor implied
an element of surveillance. He therefore proposed the use of the term
'" supervisory body" in lieu ofthe present term "monitoring body" employed
by the Commission .. Yet another expert was of the view that the proposed
role of the monitoring bodies was a dangerous proposition. It was stated in
this regard that the passing of value judgements on the admissibility of
reservations and the practice of States, by a monitoring body, would be
unr cceptable to States. A third expert characterised the proposed role and
function of monitoring bodies, as regards the admissibility of reservations to
human rights treaties, as the opening of Pandora's box. A participant from
one member state expressed the view that formulation of a reservation
constitutes sovereign right of the States and the provision embodied in paragraph
5 ofthe Preliminary Conclusions is in contradiction with this cardinal principle
of the Law of Treaties.
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International Law Cornrni . .
COth S . ssion to report his findings to the COrrl,.,.,;ss· .-' ession UUlll Ion at Its
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(ii) Decision on the 'Reservation to Treaties'
(Adopted on 18.4.98)

The Asian-African Legal Consultative Committee at its Thirty-
seventh Session

Having considered the Note of the Secretary General on the
Reservation to Treaties Doe. No AALCC/XXXVIIINew Delhil981 SP.] ;

Having considered also the Preliminary Conclusions on the
Reservations to Multilateral Treaties includingHuman Rights Treaties adopted
by the International Law Commission at its 49th session

Recalling General Assembly Resolution 521 156 on the report
of the International Law Commission on the work of its forty ninth session;

Recognizing the significance and complexity of Reservation to
Multilateral Treaties includingHuman Rights Treaties;

1 . Expresses its gratitude to the Government of the Republic
ofIndia for hosting the Special Meeting on the Reservation to Treaties; .••

2. Expresses its appreciation to the Secretary General for
the Background Note;

3. Also expresses Its appreciation to the experts for their
contribution in the consideration of the item

4. Requests the Secretariat to continue to monitor and study
developments in regard to the Reservation to Treaties;

5. Req uests the Secretary General to convey to the International
Law Commission the views of the Committee on the Preliminary Conclusions
on the Reservations to Multilateral Treaties including Human Rights Treaties.
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(ill) Secretariat Study : Special Meeting on the
Reservation to Treaties

The Work Of The International Law
Commission On The Law Of Treaties

~t v:ill be recalled that the General Assembly had by its resolution
478(.V) invited the ILC to inter alia "study the question of reservations to
multilateral conventions both from the point of view of codification and from
that of the progressive development of international law; to give priority to this
study and to report thereon especially as regards multilateral conventions "

. I~ its report to the General Assembly theCommission had stated that
the cnte~on of comp~tibility of a reservation with the object and purpose of a
con~entlOn - as applied .by the international Court of Justice in its Advisory
(;plI.,~on on Reser~)~tlOns to the Convention 011 the Prevention and
J lImSh~lent of the C nm.e (?f?enocide - would not be suitable for application
to .multiiateral.conventlOns In general. It also said that while no single rule
~mfonn1~ applIed could be wholly satisfactory, a rule suitable for application
ill the majority of cases could be found in the practice, with some modifications
therefore followed by the Secretary General. '

~e that as it may, .inthe opinion of the current Special Rapporteur ,
Mr. ~aIn .Pellet, the tOpIC has a long history starting in 1950 with the
co~slderatlOn ofthe first report ofthe then Special Rapporteur, Mr. Jaines
BnerI~y, and ending in 1986 with the adoption ofthe Vienna Convention on
TreatIe~ between States and International organizations or, between
International Organi~tions. In his opinion, the five important stages in that
process have been the (I) Advisory Opinion of the International Court ofJustice
\0 1951 on Reservation to the Convention on the Prevention and
Punishment of~he Crime of Genocide; (ii) first report of the then Special
Rapporteur, Sir+Iumphrey Waldock, in 1962 which had led to the
Commission's adoption of a flexible system; (iii) adoption in 1969 of article
2 Paragraph 1(d) and articles 19 to 23 of the Vienna Convention onthe Law
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of Treaties; (iv) adoption in 1978 of article 20 of the Vienna Convention on
theSuccession of States in respect OfTreatiesl (iv) adoption in 1978 of article
20 of the Vienna Convention on the Succession of States in respect of Treaties'
; and finally (v) adoption in 1986 Of articles oftheVienna Convention on the
Law of Treaties between International Organizations' which essentially
reproduced the corresponding Provisions of the Vienna Convention on the
Law of Treaties 1969.

The provisions of Articles 19-21 of the Vienna Convention on the
Law Of Treaties, 19694 while following the principles laid down by the ICJ in
the Genocide cases made a concession to the supporters of the traditional
rule by recognizing that every reservation is incompatible with certain types of
treaty unless accepted unanimously. Article 19 of the Convention stipulates
that reservations may be made when. signing, ratifying, accepting, approving
or acceding to a treaty, but they cannot be made where the reservation is
prohibited by the treaty or where the treaty provides that only specified
reservations may be made not including the reservations in question, or where
the reservations not compatible with the object and purpose of the treaty.
Article 20 provides that where a reservation is possible the traditional rule
requiring acceptance by all States would apply where "it appears from the
limited number ofthe negotiating States and the object and purpose of the

r. The Vienna Convention on the Law of Treaties. 1969 entered into force on 27th J<U1Uary
1980. As of31st December 1996 81 States including 15 member States ofthe AALCC

arc parties to that Convention.
2. The Vienna Convention onSuccession of States 111 Respect to Treaties, 1978 entered

into force on 61h November 1990. As of 31 ,I December 1996 15 States including 2
member States of the AALCC are parties to the Convention.

3'The Vienna Convention on the Law of Treaties between States and International
Organizations or between International Organizations. 1986 is yet to enter into force.
Cyprus is the sole member State of the AALCC among the 23 parties to the Conycntion.
The AALCC is a signatory to the Final Act of the United Nations Conference on the
Law of Treaties between States and International Organizations or between International
Organizations, held in Vielma in March L986.

-I. For the text of the relevant articles of the Convention on the Law of Treaties 1966 see
Annexure IV, infra.

5. IeJReports 1951 .
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treaty that the application of the treaty in its entirety between all the parties is
an essential condition of the consent of each one to be bound by the treaty:"

Paragraph 4 of Article 20 thereafter outlines the general rules to be
followed with regard to treaties not within Article 20(2) and not constituent
instruments ofintemational organizations.' The flexibleapproach was designed
to permit the maximum scope for reservations while preserving the binding
character of the treaty."

Article 21 of the Convention sets out the effect of reservations. A
reservation established with regard to another party modifies for the reserving
State in its relations with the other party the provision of the treaty to which the
reservation relates, to the extent of the reservation. The other party is likewise
affected in its relations with the reserving State. The reservation does not,
however, modify the provision of treaty for the other parties to the treaty as
between themselves.

In general reservations are deemed to have been accepted by States
that have raised no objections to them at the end of a period of twelve months
after notification of the reservation by the date on which consent to be bound
by the treaty was expressed whichever is later.9

6. Article 20 paragraph 2 of Convention on the law of treaties, 1969.
7. Article 20 paragraph -l of the Convention stipulates -l "in cases not falling under the
preceding paragraphs and unless the treaty otherwise provides: (a) acceptance by
another contracting State of a reservation constitutes the reserving State a party to the
treaty in relation to that other State if or when the treaty is in force for those States: (b)
an objection by another contracting State to a reservation does independent States
without addressing the question of the fate of the acceptances of the predecessor
States' reservations and objections that had been made to them or acceptances and
objections formulated by the predecessor State to reservations made by third States to
a treaty to which the successor State establishes its status as a party. not preclude the
entry into force of the treaty as between the objecting and reserving States unless a
contrary intention is definitely expressed by the objecting States. (c) an act expressing
a State's consent to be bound by the treaty and containing a reservation is effective as
soon as at least one other contracting State has accepted the reservation.
s. International Law. it has been said. has preferred increasing the number of parties to
international treaties to maintaining the unilateral consistency of the treaty itself. See
M. Shaw international Law.
2~6e Article

The Vienna Convention on Succession of States in respect of Treaties
1978 left numerous gaps and questions with regard to the problem on fate of
reservations, acceptance and objections in the case of Succession of States.
Article 20 of that Convention deals with only as concerns the case of newly
independent States without addressing the question of the fate of the
acceptances ofthe predecessor States' reservations and objections that had
been made to them or acceptances and objections formulated by the
predecessor State to reservations made by third States to a treaty to which
the successor State establishes its status as a party.

The Provisions of the Vienna Convention on the Law Of Treaties
between States and International Organizationsor between International
Organizations essentially reproduced the provisions ofthe Convention on the
Law of Treaties, 1969.

Solutionshad inthe ast, in the opinionof AlainPellet the current Special
Rapporteur,been arrived at the cost of "judicious ambiguities" and there had
been a clear development in favour of an increasingly strong assertion of the
right of States to formulate reservations to the detriment to the right of other
contracting States to oppose such reservations,even of the right of other
contracting States to oppose on an individual basis the entry into force of the
treaty between themselves and the reserving State was maintained. The
Convention on the Succession Of States in respect Of Treaties, 1978 by
express referral and the Convention on the Law of Treaties between States
and International Organizations or between International Organizations, 1986
by virtually reproducing the provisions of the Convention on the Law of
Treaties, 1969 had strengthened the system establishedby the 1969 Convention
and which given its many ambiguities and gaps had little that was systematic
about it.

PRACTICE RELATING TO RESERVATIONS

Various methods have been tried to overcome the complications caused by
reservations. These have included (i) the provision of a special clause in the
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Convention that no reservations at all are permissible," (ii) or none with regard
to certain important provision"; and (iii) the normal stipulation that reservations
and exceptions may be made provided they are not contrary or inimical to
the object and purpose ofthe treaty itself

Law ofthe Sea: The Geneva Convention on High Seas, 1958 made
no mention of reservation at all. The Geneva Convention on the Continental
Shelf allowed no reservation as to the provisions of Articles 1 to 3.

Article 309 ofthe United Nations Convention on the Law of the Sea,
1982 entitled 'Reservations and Exceptions' stipulates" NO reservations or
exceptions may be made to this Convention unless expressly permitted by
other articles ofthis Convention." ( Emphasis added) .Article 310 of that
Convention on Declarations and Statements however, provides that" Article
309 does not preclude a State, when signing, ratifying or acceding to this
Convention from making declarations or statements, however phrased or named
with a view, inter alia, to the harmonization of its laws and regulations with the
provisions of this Convention, provided that such declarations or statements
do not purport to exclude or modify the legal effect of the provisions ofthis
Convention in their application to that State."

The 1994 Agreement Relating to the Implementation of Part XI of the
Convention adopted by the General Assembly" does not contain a provision
relating to reservations.

Human Rights: Article 20 of the Racial Discrimination Convention
which States that a reservation is "incompatible or inhibitive if at least two
thirds of the contracting parties object to it, uses a "mathematical" test for
determining whether a reservation is incompatible with its object and purpose.

10Article 39 of the Convention on Damage caused by Foreign Aircraft to third parties on
the Surface, 1952.
11 The Geneva Convention on the Continental Shelf allowed no reservation as to articles
I to 3.
12 See General Assembly Resolution '+8/263 of July 28, 199'+. The Agreement entered
onto force on 28th July 1996.
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Genocide Convention: It has been suggested that the most
controversial reservations to the Genocide Convention are those made by a
number of States not accepting Article IX of the Convention which provides
for the compulsory jurisdiction ofthe International Court of Justice in disputes
arising under the Convention. Objections to such reservations have been
registered by a number of States.

In the field of International Environment Law many Conventions clearly
and explicity stipulate that no reservation may be made. The Vienna Convention
for the Protection ofthe Ozone Layer, 198513and the 1987 Protocol thereto':'
the Bamako Convention on the Ban of the Import into Africa and the Control
of Trans boundary Movement and Management of Hazardous Wastes within
Africa 1991;15 the Convention to Combat Desertification.vthe Basel
Convention on the Transboundary Control of Hazardous Wastes,
1989;17157the United Nat!ons Framework Convention on Climate
Change.Pthe Convention on Biological Diversity" fall in this category of
Conventions.

USee Article 18of the Convention which prides that no reservations maybe madetothis
Convention.
I.tSee the Montreal Protocol on Substances that Deplete the Ozone Layer. 1987. No
reservations may be made to this Protocol.
15Article 26. paragraph 1 of this Article does not preclude a State when signing, or
acceding to this Convention. [rom making declarations or statements, however phrased
or named" with a view. inter alia. to the harmonization of its lawsand regulations with the
provisions of this Convention. provided that such declarations or statements do not
purport to exclude or to modify the legal effects of the provisions of the Convention in
their application to that State.
16SeeArticle 37 "Reservations" No reservations may be made to this Convention.
17SeeArticle 26. Reservations and Declarations. No reservation or exception may be
made to this Convention.
\SSee Articlc.i'Reservations'' No reservations may be made to the Convention.
\9See Article 37. on "Reservations" No reservations may be made to this Convention.
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In the field ofInternational Trade Law While the United Nations
Convention on Contracts for the International Sale of Goods, 199420the United
Nations Convention on International Bill of Exchange and International
Promissory Notes, 1988,21 the United Nations Convention on the Carriage of
Goods by Sea, 1978,22 and the United Nations Convention on International
Multimodal Transport of Goods, 1980, 2Jadmit of no reservations.

Owing to the Special Character of the Conventions of the International
Labour Organization (hereinafter called the ILO), it is recognized that Labour
Conventions are incapaable of being ratified subject to reservations. These
conventions may in certain circumstances be conditionally ratified. Moreover,
a State while ratifying an !LO Convention may couple its ratification with
explanations of any limitations upon the manner in which it intends to execute
the convention.

A declaration by a signatory as to how the treaty will be applied,
which does not alter the obligations of that treaty vis-a-vis other signatories is
not a reservation properly so called. Thus in 1959 the Assembly of the Inter-
Governmental Maritime Consultative Organization (!MCO) agreed that India's
acceptance of the Convention establishing the Organization, subject to her
right to adopt measures aimed solely at developing her maritime industries
was not a reservation but a declaration of policy.

20The text of Article 98 ofthat Convention reads: No reservations are permitted except
those expressly authorized in this Convention.

21The text of Article 88 of that Convention stipulates, No reservations are permitted
except those expressly authorized in this Convention.

22The text of Article 29 ofthat Convention provides, No reservations may be made to
this Convention.

23The text of Article 35 of that instrument reads: No reservation may be made to this
Convention.
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Recent Work of the International Law Commission on
Reservation to Treaties

The General Assembly had by its resolution 47\33 inter alia requested
the ILC to consider planning of its activities and programme for the term of
office of its members bearing in mind the desirability of achieving as much
progress as possible in the preparation of draft articles. The Commission
acting in pursuance of that request had at its forty-fifth session proposed inter
alia to incorporate in its agenda the topic "The Law and Practice relating to
Reservations to Treaties". Thereafter the General Assembly at its forty-eighth
session had by its resolution 48\31 endorsed the decision ofthe Commission
to include in its agenda the above, understanding that the final form to be given
to the work on this topic shallbe decided after a preliminary study is presented
to the General Assembly. Pursuant to the aforementioned endorsement the
Commission at its forty-sixth session, among other things, appointed Mr. Alain
Pellet (France) SpecialRapporteur for the topic "The Law and Practice relating
to Reservations to Treaties."

FORTY SEVENTH SESSION OF THE ILC

At its forty seventh session the Commission considered the First Report
of the Special Rapporteur, Mr. Alain Pellet24. The report comprised an
introduction and three Chapters the first of which dealt with the Commission's
previous work on reservations and the outcome. Chapter II contained a brief
inventory of the problem of the topic and the third chapter discussed the
possible scope and form ofthe Commission's future work on this topic.

The introduction to the Report emphasized that it had no doctrinal
pretensions, and made an endeavour to enumerate the main problems raised
by the topic, without in anyway prejudging the Conirnission's possible response
regarding their substance. The Special Rapporteur outlined that in view ofthe
wish ofthe General Assembly to have a preliminary study to determine, the
final form to be given to the work on the topic, the report sought to furnish an
overview ofthe earlier work ofthe ILC and proposed solutions that would

USee NCNA/470 and Corr. 1. and 2.
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not jeop~diz~ earlier advances and yet .allowfor the progressive development
and codification of the law on reservation to treaties.

Inventory of the Problem of the Topic

. , Cha~t~r II ~fthe report entitled 'Brief Inventory of the Problem of the
TOpI.Cwas dlVlde~mto.two sections viz. (i) 'the ambiguities of the provisions
r~latIng to reservations In the Vienna Convention on the Lew of Treaties' . and
(ii) the 'gaps in the provisions relating to reservations in the Vienna Convention
on the Law of Treaties' . ~he Special Rapporteur began with the premise that
the three Vienna Conventions have allowed major uncertainties to persist with
regard ~o~helegal regime applicable to reservations and emphasized that such
uncertamties ~e well ?emonstrated by the often vacillating and unclear practice
o~Sta~es and international organizations, especially when they are confronted
with difficult concrete problems when acting as depositaries.

Permissibility of Reservations

On the.issue of permissibility of reservations the Special Rapporteur
posed the ~uestlon.wh~ther the permissibilityor impermissibilityof a reservation
can b~ de.clded objectively and in the abstract or does it depend in the end on
a subjective determination by th~ contracting State. By way of an example
the Rapp~rteur posed the question whether a reservation which obviously
clas~e~ with the object and purpose of the treaty or even a reservation
prohibIt~d by the t~eaty b~t ~ccepted by all the other parties to the treaty can
?e desc~b~d as an impermissible reservation. Obviously such a reservation is
Impe~ssible and the q~es~ionof opposability arises only at a later stage and
only In respect o~p~r~sslble reservation. There is thus a presumption in
fav.ourof the permissibility of reservations and this is consistent with the text of
artIcl~ I? ?~the Vienna Convention. However this presumption in favour of
pem:Is.sIbIhtyo~reservations is not invulnerable and fails if the prohibition is
pr~hibited explicitly or implicitly by the treaty or ifit is incompatible with the
object and purpose of the treaty. It remained to be seen, how to determine
whether these ~onditi?ns are met on the one hand, and what the effects may
be of a reservation which would be impermissible according to those criteria
on the other.
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Doctrinal Differences \ Conflicting View Points \ Permissibilists
vs. Opposabilists

In Chapter II of his report the Special Rapporteur had listed a long list
of questions which in his opinion, posed problems and had sought suggestions
on the order in hierarchical importance in which they might be placed. Many
ofthese problems have their roots in the opposing schools of permissibility
and opposability to reservations to treaties. The proponents of the
permissibility school consider that a reservation contrary to the object and
purpose of the treaty was void, ipso jacts and ab-initio regardless of the
reactions of the contracting States. On the other hand, the adherents of the
opposability school held the view that the sole test as to the validity o~ a
reservation consisted of the objections of the other States.' The Special
Rapporteur had argued that iftfie "permissibilists" were right the nullity of a
reservation incompatible with the object and purpose of the treaty could be
invoked before an international tribunal or even before a municipal court even
if the State causing the nullity of the reservation had not objected to it (the
reservation). If, on the other hand, the "opposabilists" were right a State
could not avail itself of a reservation contrary to the object and purpose ofthe
treaty even if the other States had accepted it.

Identification ofIssues

The Special Rapporteur raised "a number of thorny questions" related
to: (i) the effect of an impermissible reservation; (ii) the question of object~ons
to reservations; (iii) interpretative declarations; (iv) the effect of reservations
on the entry into force of the Convention; (v)the fate of objections ~o
reservations in the event of State succession; (vi) the specific objects of certain
treaties or provisions; and (vii) the rival techniques of reservation.

(i) Impermissible Reservations

Apropos the effect of an impermissible reservation the question was
posed whether it (an impermissible reservation) entailed the nullity of the
expression of consent of the reserving State to be bound (by the treaty), or
only nullity concerning the reservation itself. (It was pointed out in this regard
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that the case law ofinter~ational human rights protection agencies revealed
that the answers to these Issues had considerable effect.)

(ii) Objection to Reservations to Treaties

?n the matter of objection to reservations the question is whether in
formula~In~a reserva~i~~a St.ateshould be guided by the principle of its (the
reservatIon s) ~o~patIbllit~ Wlt~the object and purpose of the treaty or could
the State .e~erclseIts own discretIOn.On this question also the debate between
opp~sabIlI~y and p.ermissibility was obvious. The Rapporteur asked that
con.slderatlOn be given to the effects of an objection to a reservation if as
Artlc!e 21 paragraph 3 of the 1969 and 1986 of the Vienna Conventi~ns
permitted, the State objecting to the reservation had not opposed the entry
Into force of the treaty or between the reserving State and itself

(iii) Interpretative Declarations

!he Special Rapporteur drew attention to the distinction between
~eserv~tlOns and mterpretative declarations which States resort to with
Increas~~gfrequency and on which the Conventions are silent. He pointed out
~hatan. Interp~etativedeclaration" must be taken as a genuine reservation ifit
IS consistenr Withthe definitionaccorded to the latter term in the Conventions.
On ~h~other hand,.several otheIjudicial decisions however testify to the fact
that ItIS extremelydifficultto make a distinctionbetween "qualified' t tatid '" . In erpre atrve
eclaratlOns and mere Interpretative declarations". What is more the legal

effects of the latter remained unclear.

(iv) Effects of Reservations and Objections on the Entry
Into Force of a Treaty

Discussing the effect of reservations and objections on the entry into
fO.rceofa treaty the ~pecial Rapporteur observed that this "important and
Widelydebated questl~n has caused serious difficulties for depositaries and
has not b~en answered m the relevant Conventions". It was pointed out that
the practice follo.wed by the Secretary General in his capacity as depositary
had been the subject of rather harsh criticism. Attention was invited to the
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opinion ofthe Inter-American Court of Human Rights that a treaty entered
into force in respect of a State on the date of deposit of the instrument of
ratification or accession whether or not the State had formulated a reservation.
It was recalled that while this position was accepted in some circles, others
doubted whether itwas compatiblewith the provisionsof Articles20 paragraphs
4 and 5 ofthe Vienna Convention.

(v) Do Successor States 'Inherit' Reservations to Treaties?
Reservation Provisions ofthe Vienna Convention of
1978.

The Vienna Convention of 1978 was silent on the fate of reservations
in the event of State succession and called for consideration to be given to the
question whether the successor State inherited the objections form~lat~d by
the predecessor State and whether it could express its own new objections.

(vi) Issues and Problems arising from the specific object
and nature Of certain treaty

On the problems connected with the specifc object of cert~ trea~ies
provisions it was observed that because of their general nature Co.dIfica~lOn
Conventions neglect the particular problems driving from the specific object
and nature of certaintreaties. Thiswas particularytrue of constituent instruments
of internationalorganizations,human rights conventionsand codificationtr~ties
themselves. In the existingregime of reservations and objectionsto reservations
in these specific areas may need consideration. If the system provided for
under the 1969 Convention was deemed unsatisfactory the ways and means
of its modification would also need to be examined. Certain other areas, such
as environment and disarmament, needed to be recognized as callingfor special
treatment.

Rival Techniques Formulating Reservations to Treaties

Would it be deemed appropriate at some stage to consider rival
techniques of reservations whereby States parties to the same treat~ could
codify their respective objections by means of additional Protocols, bilateral
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arra~g~ments or optional declarations concerning the applicationof a particular
provisron.

Scope and form ofthe Commission's future Work on the Subject

Chapter III of the report of the Special Rapporteur dealt with the
scope and form of the Commission's work and constituted the essence of
what needed to be considered and discussed on the matter of scope of the
future work the Commission was not on ~erra incognito. Much had been
written on the subject and three, Conventions had been adopted - and they
had proved their worth. The debate inthe Sixth Committee on the inclusion of
the topic in the Commission's agenda had emphasized inter alia that a second
look at the three Vienna Conventions of 1969, 1978 and 1986, should be
taken before calling into question the past work of the Commission and to
which States were attached. What has hither to been achieved must be
preserved, regardless of possible ambiguities. The rules on reservations set
forth inthe ViennaConventions on Treaties operated fairlywell and the potential
abuses had not occurred and even if States did not always respect the rules
they regarded them as a useful guide. The rules in question had now acquired
customary force. The Commission, itwas hoped, would not begin questioning
what had been achieved and would, instead, seek to determine such new
rules as may be complementary to the 1969, 1978 and 1986 rules without
throwing out the old ones which were certainly not obsolete.

Were the Commission to adopt norms incompatible with articles 19
to 23 ofthe 1969 and 1986 Vienna Conventions on Law ofTreties or even
article 20 of the 1978 Vienna Convention on State Succession States which
~ad ratified, or would in the future ratify those Conventions would be placed
Inan extremely delicate position. Some of them would, perhaps, have accepted
the ~xisting rules and would be bound by them, while others would be bound
by the new rules that would be incompatible with the rules already adopted.
Yet others could even be bound by both. If recourse were had to a legal
fiction itwould be possible, of course, "to circumvent the situation exemplified,
almost caricatured", by the 1994 Agreement relating to the implementation of
Part XI ofthe United Nations Convention on the Law of the Sea, 1982. In the
case of reservations to treaties there was no need for such an upheaval in the
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law. In sum, it was proposed that the Provisions ofthe.exis~ing articles ofthe
Vienna Conventions be treated as sacrosanct unless dunng the cours~ of
work on the to ic the roved to be wholl im racticable.Where osslble
and desirable ambi uities should be removed and an attem t made to fill an
gaps, if only to avoid anarchic developments.

Apropos the form that should be given to the Commission's wO.rk:in
the opinion of the SpecialRapporte~r, the pos~ibi1itiesopen ~othe COmmIssI.on

included: (i) the treaty approach; (ii) the drawI~? up of a ~l1de on the practice
of States and international organizations; and (iii) propos1Ogmodel clauses.

(i) The treaty approach

The treaty approach could take two different forms including.d:afting
a Convention on reservations that would reproduce the relevant pro:ISlO~Sof
h 1969 1978 and 1986 Vienna Conventions subject only to clarifications:.n~com~letion where necessary. The second possibility was to a~0.ptone or
three protocols that would supplement, but not conflict with the eXl.stl?g1969,
1978 and 1986 Conventions. The mere fact of repeating ~heexistmg rules
would in either case, preclude any likelihood ofincompat!blhty and would ~ot
prevent the Commission from submitting draft articles together With

commentaries.

(ii) Drawing up of a guide on the practice of States and
International organizations

The second option listed was the drawing up of a guide?n the prac~ice
of States and internationalorganizations on the matter of re~ervatlonsto treatI~~
Such a guide could take the form of an article by article comment~ry
provisions on reservations in the three Vienna Conventions prepared 10 the
light of developments since 1969 an~ de~tined to pre.s~rve what had been
achieved, along with the requisite clanficatlOnsand addltlOns.

(iii) Formulation of Model Clauses

., ~ opose modelThe.third approach open to the Commission was LV pr
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clauses into which negotiators could delve and dr . . .
upon the purpose of a particular treat . aw msplfatl.on from depending
make for flexibility and be of y. ThIS approach, If adopted would

great use to States M d I CI 'advantaaes. First by fu . hi . . 0 e auses offered two
s» , rrus mg a vanery of I f

counterbalance the general trend t d c a~s.es 0 -derogation it would
flexibility. Second, there were at theo::e~ p:eclsl~n by providin? for more
were reflected in the challenging f p. . t tune f~ly str~ng tensIons which
particularly true of human rights aOde

th
X1stIngrules In certam areas. This was

. n ere was no ccrtaint h hwhich arose concerning the H Ri hilly t at t e problems. urnan g ts Con ti
Imply by interpreting the existin rules ven Ions could .be resolved

wou~d, therefore, in the OPinio~ of th~ ~Od~l clauses for human n?hts treaties
solution for the future. pecial Rapporteur, provide a viable

It would however be difficult to d
clauses relating to reservati raw u~ an exhaustive list of all the

IOns Incorporated I th "
conventions. A catalogue ofs hi' n e exrsting multilateral

uc causes It was s d
the basis of a sufficiently repres t ti uggeste could be made onen a rve sample ofth .
by Conventions such as those on h . . e vanous areas covered
trade etc. The drafting of model I uman nghts, dIsarmament, international
the Commission's basic task. causes could thus be a useful complement to

Having emphasized that there are several . .
objective consolidated draft articles . ways of ~chievIng the basic
International organizau'ons m d I I ' a guide to practIce of States and

o e causesoracomb' 1" f h
the Special Rapporteur had concluded b b m~ Ion 0 t ,7~e.approaches,
Commissign in close consultation with the S~o c~ervl?g that It IS ~p to the
are the most appropriate"25 mrruttee, to determine which

'5
- It may be stated that the Special Rapporteur had I .
the Commission on the fOllowing 4 '. soug lt urgent assistance and orientation from
tl . , questIons. (l ).Dld the C '.
l~ tOPIC to Reservations to Treatics" (Z) Did . 011l11llSSlOnagree to change the title of

art~cle 2 paragraph I (d) and articles 19'an-d'? I It agree not to challenge the rules contained in
artIcle 20 of the Vienna Convention of) 978-3 ~f the Vienna Conventions of 1969 and 1986 and
cl~rify and complete them only as necessary a;l (;~S~on~~er them as presently formulated and to
take the form of a draft convention a draft t I 10U. the result of the Commission's work
or something else?: and (4) Was the Corn pro oco .(s~ a guide to practice, a systematic commentary
P d mrssion 111ravou f d ft· ,
. ropose to States for incorporation in futUre multila r 0 ra I?g model clauses that could be
111which those conventions would be concluded? teral conventIons 111keeping with the field
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Forty Eighth Session of the Commission

At its 48th session the Commission had before it the Second Report
of the Special Rapporteur, Mr. Alain Pellet". The Report presented an overview
of the study of the question of reservation to treaties and formulated an overview
of the study in three sections. In the first section entitled "the First Report on
Reservation to Treaties and Outcome" the Special Rapporteur summarized
'the conclusions' that he had drawn from the debate both in course of the
consideration of that report in the Commission during its 48th Session as well
as the debate on the item in the Sixth Committee at its fiftieth session. He
recalled that the General Assembly had inter alia, noted the beginning of the
work on the topic and invited the Commission to "continue its work along the
lines indicated in the reports?" and had invited "States and international
organizations, particularly those which are depositaries, to answer promptly
the questionnaire prepared by the Special Rapporteur, on the topic concerning
reservation to treaties'?"

The second section of the Report addressed to the 'Future work
of the Commission on the topic of Reservation to Treaties'was divided into
three parts viz. (i) Area covered by the study; (ii) Form of study; and (iii)
General outline of the study.

26 See rl ICN -11-177In addition to the Second Report, the Special Rapporteur had also
preparednon exhaustive bibliography" on the question of reservation to treaties" ,
see AICNI-I78
27See General Assembly Resolution 50\45 of24 January 1996 '?perative paragraph 4.
28Twelve States viz. Canada, Chile, Denmark. Ecuador. Estonia, Finland, San Marino,
Slovenia. Spain. Switzerland,the United Kingdom and the United States of America had
sent their r.epJies to the questionnaire prepared by the Special Rapporteur, and sent to
States Members of the United at ions ,or of Special Agencies or parties to the Statute
of the International Court of Justice. A similar questionnaire was then proposed to be
sent to international organizations which are depositaries of multilateral treaties.
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(i) Area of Study

. . As regard~ the ~ea covered by the Study the Special Rapporteur
~dentIfied five tOPICSwhich required a careful study. The issues identified
mclud~ : ~a)the question ofthe.definition of reservation ; (b) the legal regime
g~vernmg interpretative reservations; (c) the effect of reservations which clash
WIththe purpose and object of the treaty; (d) objections to reservations' and
(e) t~e rules. appli~able, if need be, to reservations to certain categori~s of
t~eatles~d, mparticular, to human rights treaties. The Special Meeting could
give conslderatlOn to these issues.

(ii) Form of the Study

Addressing the issue of the form of the study, the Special Rapporteur
:.eca~ed that the.IL~ at its 47th Session had decided in principle to draw up a
GUide to practice In respect of reservations" and taken the view that there

:-,ere in~uffic~entgrounds for amending the relevant provisions of the existing
mternational mstruments. The COmmissionhad also decided that the guide to.

. . b

practice In respect of reservations would, if necessary, be accompanied by
model clauses.

The Special Rapporteur, Mr. AJain Pellet, in his Second Report
addressed the following issues, viz. (a) Preserving what has been achieved'
(b) ~raft articles accompanied by commentaries and (c) Model Clauses; and
(d) Final form of the Guide to practice.

(a) Preserving what has been achieved

T.he Special Rapporteur pointed out that the starting point i.e. the
preservation of what has been achieved by the Vienna Conventions of 1969
1976 and 1986 was a constraint in that the Commission must ensure that the
dra~ ~rticle~ eventually adopted, by it, conform, to in every respect, to the
proVISionsWithregard to which it should simply clarity any ambiguities and fill
In ~n~gaps. He.therefore deemed it advisable to quote the actual text of the
~XlStIngprovisions at the beginning of each chapter of draft guide to practice
In respect of reservations.
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Be that as it may,the Commission at its 49th Session inter alia reiterated
that articles t9-23 ofthe Conventions on Treaties of 1969 and 1986 govern
the regime of reservations to treaties.

(b)Draft articles accompanied by commentaries

The articlesshallbe followed by a statement of additionalor c1arificatory
gulations which would comprise the actual body of the Commission's work

on the subject and would be presented "in the form of draft articles whose
provisions would be accompanied by commentaries".

(c) Model Clauses

The Special Rapporteur proposed that the draft articles be followed
by model clauses phrased in such a way as to "minimize disputes in the future".
Emphasizing that the function of these. model clauses n~ed~d to be cle~rl~
understood, the Special Rapporteur, pointed out that the guide to practice
which the Commission intends to draw up would consist of general rules
designed to be applied to all treaties, regardless of their scope, in cases wh~re
the treaty provisions are silent. Like the actual rules of the ~enna Conven~lOn
and the customary norms which they enshrine, the rules relatmg to reserv~tl.ons
would be purely remedial where the parties concerned have no ~atro. positron.
These rules cannot be considered binding and the States Parties will alw~ys
be free to disregard them. The negotiators need only to incorporate the specific
clauses relating to the reservations into the treaty.

The sole aimand functions of the model clauses would be to encou~age
States to incorporate in certain specifictreaties clauses concerning reservatlO.ns
which derogate from the general law and are better adopted t~ the specI~1
nature ofthe treaties or the circumstances in which they are considered. ~his
approach would have the advantage of adapting the ~egalr~gime concerrung
reservations to the special requirements of these treaties or clrcu.mstances and
thus preserve its flexibility without calling in question the uruty of the law
applicable to reservation to treaties.
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(d) Final Form of the guide to practice

In the opinion ofthe Special Ra orteur "
of reservations which the Co "" p~ the guide to practice in respect
" " mmlsslon intends to p
into SIXChapters covering (i) iew of repare could be divided

C
a review 0 the relevant " "

onventions ofl969 1978 or 1986" C"") provisrons, of the Vienna
bringing out their meaning th " ' 11 commentary on those provisions
draft arti ' err scope and the ambiguiti d 'raft articles aimed at filling th lies an gaps therein.(iii)
(iv)commentary to the draft arti~e!aps or clarifying the ambigui;ies;
incorporated in specific treaties add' Cv) ~odel clauses which could be
(vi) commentary to the model clauses. erogatmg from the draft articles; and

Final Form of the Study

Unity or diversity of the legal regime for reservati "one of the general, question of d t "" rvations to multilateral treaties is
reservations, as established under;h e~mmg ~hether the legal regime for
applicable to all treaties regardless o;th~~:~~~~~ on the Law of Treaties, is

"The Special Rapporteur had enum d
a separate preliminary study vi "C") h erate three reasons for conducting

, iz : I t e term of the probl "
s~e regardless of the provisions in questio "Cll)" ~m are: partially, the
opportunity for inquiring into so basi n, ItSconsideration may be an
reservations which is preferabl mde aSI.cgl~n~ral aspects of the regime for

I d
' Y one tn tmtne and C""") thi "

re ate to reservations to hu " h "'" III ISquestion isman fig ts treaties which" ti fi I
emphasis on the consideration ofth ill ' JUs lies p acing thee spec ICproblems that concern them

Defination of Reservations:

(iii)

The question of the definition of reservatio " " "
between reservations and inter t 1" ns ISlinked to, the difference
for the latter and it seems use~rt~ ~i::~et~:clarat"ions ~nd to th~ legal r~gime
that of other procedures which whil con~lde~atlOn ofthis question to
the~, designed to and d~ enabl; State: ~~~O~StItUtl?g r~servations, are, like
which they are parties is a quest" fal ~dlfy obligations under treaties to, Ion 0 ternatives to res "
to such procedures may likel mak " " " ervations, and recourse256 y e It possible, In specific cases, to overcome

some problems linked to reservations.

The Special Rapporteur proposed to deal with reservations to bilateral
treaties in connection with the definition of reservations. The initial question
posed by reservations to bilateral treaties is whether they are genuine
reservations, the precise definition of which is therefore a necessary condition
for its consideration. Although consideration ofthe question relating to the
unity or diversity of the legal regime for reservations could have been envisaged,
it appears at first glance that the question relates to a different problem"

Formulation and withdrawal of reservations, acceptances and

objections

Save for some issues relating to the application of paragraphs 2 and 3
of article 20 of the 1969 and 1986 Vienna Conventions, this part does not
appear, to involve questions giving rise to serious difficulties. It is nevertheless
necessary to include it in the study as it is a matter of practical question which
arises constantly, and one could hardly conceive of a "guide to practice" which
did not include developments in this regard"

Effects of Reservations, Acceptances and Objections

Effects of Reservations, Acceptances and Objections is indubitably
the most difficult aspect ofthe topic" This is also the aspect with regard to
which apparently irreconcilable doctrinal trends have been expounded while
none denies that some reservations are prohibited, as is, clearly stipulated in
article 19 of the 1969 and 1986 Vienna Conventions. Disagreement arises
with regard to the effects of reservations, their acceptance and objections that
are made to them, as well as the circumstances in which acceptances or
objections are either premissible Cor impermissible), 'or necessary Cor
superfluous)" This is at the heart of the opposition between the schools of
"admissibility" or" permissibility" on the one hand, and "opposability" on the
other. In the opinion ofthe Special Rapporterur, it would be premature to

take a position at this stage.
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.The gen~ral outlin~ d.idnot take any position, even implicitly, on the
theoretical ques.tI~nsthat ~IVIdedoctrine. Assuming that there are, without
any doubt, perrrussibleand Impermissiblereservations, the SpecialRapporteur
fe~tthat the most '.'neutral" ~~ objective method would be to deal separately
with the reservatIOn when It ISpermissihls on the one hand and when it .

. ibl 1 ISnon~ermissl eon the.other ~ince it is necessary to consider separately two
specific problems WhICh,pnma facie, are defined in the same terms as a
reserva~lOn, whether permissible or not, and which concern the effect of a
reservatIon on the relations of the other parties among themselves.

V. Fate of reservations, acceptances and objections in the
case of succession of states

The Vienna Convention on Succession of States in respect of Treaties
1978 le~ numerous gaps and questions with regard to the problem on fate of
res~rvatlOns, acceptance and objections in the case of Succession of States.
~Icle 20 of that Conv.ention deals with only as concerns the case of newly
Independent States without addressing the question of the fate of the
acceptances of the predecessor States' reservations and objections that. had
been,made to them or acceptances and objections formulated by the
predecessor State to reservations made by third States to a treaty to which
the successor State establishes its status as a party. .

VI. The Settlement of Disputes linked to the regime for
reservations

Although the Commission does not provide the draft articles that it
elaborates with clauses rel~ting to the settlement of disputes, the Special
~pporte~r expressed the VIewthat there is no reason apriorito depart from
this practice In.most ca~es. In his opinion, the discussion of a regime for the
se~lement of disputes diverts attention from the topic under consideration and
-trictly speaking gives rise to useless debates and is detrimental to efforts to
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complete the work ofthe Comrrussion within a reasonable period. If States
deem it necessary, the Commission would be better advised to draw up draft
articles which are general in scope and could be incorporated in the form of an
optional protocol, for example, in the body of codification conventions.

FORTY NINTH SESSION OF THE ILC

Owing to the priority attached to the completion of the second reading
of the articles on the Draft Code of Crimes Against the Peace and Security of
Mankind as well as the first reading of the draft articles on State Responsibility
the consideration of the Second Report of the Special Rapporteur on
Reservations to Treaties presented at the 48th Session of the Commission had
had to be defered. The Commission at its forty ninth Session considered that
Report which presented an overview ofthe study of the question of reservation
to treaties.

At its 49th Session the ILC adopted a set of Preliminary
Conclusions on Reservations to Normative Multilateral Treaties." In
the course of the consideration of the Preliminary conclusions a view was
expressed that the Commission was faced with a contradiction in that it was
just commencing its work on the topic and did not know where that work
might take it.

Paragraph 1ofthe set of preliminary conclusions on Reservations To
Normative Multilateral Treaties Including Human Rights Treaties adopted by
the Commission reiterates that articles 19 to 23 ofthe Vienna Convention on
Treaties of 1969 and 1986 govern the regime of reservation to treaties and
that the object and purpose of the treaty is the most important criteria for
determining the admissibilityof reservations. The Commission considered the
flexibility of that regime to be suited to all treaties, of what ever nat~re or
object, as one that strikes a balance between the objectives of p~ese~at~on of
the integrity ofthe text of the treaty and universality of particrpation In the
treaty.

29. For the full text of the Preliminary Conclusions on Reservations to Normative
Multilateral Treaties i Including human Treaties as adopted by the Commission at its
49th Session see Annexure VlI, infra.
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. . The Commission considered the objectives, of the preservation ofthe
mte~nty of the te~ of the treaty and universality of participation in the treaty,
~pplic~bleequally ~nthe case of reservations to normative multilateral treaties
mclcdlng tr~atIe~ In the area of human rights, and consequently the general
rules enunciated In ~icles 19 to 23 of the Vienna Convention of 1969 and
198~ g~vem re.servatIOnsto such instruments. However, the establishment of
morutonng bodies by~y human rights treaties had given riseto legalquestions
th.at had no~b~en enVIsaged at the time of drafting those treaties connected
WIthappreCIatIOnof the admissibility of reservations formulated by States.

The Pr~liminaryPrinciples adopted by the COmmissionrecognize that
where ~uman fights. tre~ties are silent on the subject of the formulation of
reservations the morutonng bodies, established by the Human Rights Treaties
are compe.te~t .t? comment u~on and express recommendations with regard
to ~headrnissibiiityof reservanons by States in order to carry out the functions
as.sIgn~dto.th~m. Se:eral members of the Commission had however disagreed
WIththis principle as mcorporated inparagraph 5 of the preliminary conclusion

.The competen~~ of the monitoring bodies does not exclude or
?theIWlse affect t~e traduional modalities of control by the contracting parties
In accordance WIththe p~ovisions of the Vienna Conventions of 1969 and
1~86 and, w~ere appropriate b:r the organs for settling any dispute that may
anse concemmg the mterpretatIOn or application of the treaties.

.The C~rntn!ssion~as proposed providing specificclauses inmultilateral
no.~atIve tre.atI~s,including human rights treaties, or elaborating protocols to
existmg t~eatles If State~ seek to confer competence on the monitoring body
to.appreciate or determme the admissibility of a reservation. It was noted in
this reg~d that th~ legal force of the findings made by the monitoring bodies in
the exercise oftheir power to dealwith reservations cannot exceed that resulting
from the p0.w~rsto them for the performance of their general monitoring role.
The ~ommIssIon .hasc~led upon States to cooperate with monitoring bodies
and grve t?e con~IderatIO~to .any.recommendation that they may make or to
comply WIththeir determInatIOn If such bodies were granted competence to
that effect.
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The Commission has invited comments on the preliminary conclusions
adopted on the Reservations to Normative Multilateral Treaties, including
human rights treaties. It has also invited the monitoring bodies set up by the
relevant human rights treaties to comment on these conclusions.

VLWORKOF THEAALCC

A Sub-Committee on the Law of Treaties appointed at the Tenth
Session of the AALCC held in Karachi in January 1969 had proposed that
the definition of the term "reservation" in subparagraph (d) of paragraph 1 of
Article 2 as drafted by the International Law Commission may be maintained.
The Sub-Committee did not. find acceptable an amendment , moved by
Hungary at Vienna which "intended to include under the concept of
"reservation" a totally different category of legal acts which are mere
'declarations' ". The Delegate of the United Arab Republic pointed out that
declarations do not exclude or vary the legal effect of certain provision of a
treaty and that interpretative statements clarifyinga State's position cannot be
considered as "reservations" within the meaning of the original text".

Considering the important and complex questions raised by draft
Articles 16 and 17 (corresponding to Articles 19 and 20 of the Convention on
the Law of Treaties, 1969) and keeping in view the necessity of maintaining a
balance between the principleof integrity of treaties and the principleoffreedom
of State to make reservations, the Sub-Committee had agreed that:

(i) Article 16, (now article 19 of the Convention) as unanimously
approved by the Committee of the Whole at Vienna, was acceptable. The
Second Sub-Committee had considered an amendment submitted by Japan,
Philippines and the Republic of Korea proposing a collegiate system for
determining the compatibility of a reservation with the object and purpose of a
treaty as containing a useful innovation in the law of treaties. While the majority
had supported this amendment inprinciple,the Delegate of Indiawas, however,

JO'SeeReport of the Second Sub-Committee on the Law of Treaties in Asian African
Legal Consultative Committee ..Report of the Tenth Session, Karachi, 1969, P 357 at
361-62
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I

not clear as to how it will fiincri . .. Ion InVIewof the p "now artIcle 20 (4) (a)} 3)31. rovlslons of Article 17(4) (a)

(ii) With regard to Article 17 h
had expressed support for th d I . ,t e Second Sub-Committee

e e etion of the word" . .paragraph 1 as they introduce a bi . s or ImplIedly" from
uncertainties32 su ~ectIve element and could give rise to

(iii) The majority of the me b
moved at Vienna seeking to repla th m ers opposed the amendment
b h ce e words "the tr ty' h .Yt e words "a general multilateral treat ea. were It first Occurs,
exception of cases provided c:. y or other multIlateral treaty, with the

h lor in paragraphs 2 d 3"
sue formulation would re-introd th d . an on the ground thatb" uce e octnnal and . .etween general multilateral treaties" and " . unnecessary dIstInction

restncted multilateral treaties".

'. (iv) The Second Sub-Com . . ,
joint amendment tabled at Vi . mlttee was not in favour of the
Art, ' ienna , seekmg to I h "icle 17,paragraph 2 by an th f . rep ace t e ongmal text of
f" . 0 er ormulatIon refenin I' 't1o restncted . multilateral treaty" hi h ' g exp ICIy to the concept: W c reqwres inthto a bIlateral treaty, acceptance b all h ' as In~ e case of reservations

acceptance of thejoint French- ~ ,~ t e contractmg States. The non-
f h 1uruslan amendment wasalos:o ~ e aforementioned attitude of the Sub-Co ' as a ogical consequence

of Introducing a definition of the t " ~ttee regardIng the inadvisability
2. erm restncted multilateral treaty" in Article

(v) The majority of the b
Committee was not in favour ofth " mem ers of the Second Sub-
delete,paragraph 3 of Article 17 d ~!omt ~mendmen~ moved at Vienna to
are constituent inStruments of' tea. mg WIthreservatIOns to treaties which

In ematlOnalorganizat'
of paragraph 3 as suggested by the D fti Ions. The provisional text
the Committee of the Wh I' ra mg Committee and as amended byo e, ISacceptable,

3JIb 'd.I.p,
32 Ibid.
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(vi) The majority ofthe Second Sub-Committee did not favour
the proposed amendment to paragraph 4 of Article 17 embodying the principle
that a treaty enters into force between a reserving State and an objecting
State, unless the objecting State expressly declares to the contrary. In its
opinion the original text of paragraph 4 (b) prevented the creation of a complex
situation with regard to the application of treaties by assuming that the objection
to a reservation precludes, in principle, the entry into force of the treaty
between the objecting and reserving State"

(vii) The Second Sub-Committee unanimously approved the
amendment to insert the words "unless the treaty otherwise provides" in
paragraph 5 of Article 17. Ih'ls amendment introduces a certain flexibility
missing inthe International Law Commission's text, as it gave to the negotiating
States the power of stipulating in the treaty itself a period shorter or longer
than twelve month."

SUMMATION

The Special Rapporteur has observed that in its Advisory Opinion
regarding Reservations to the Convention on the Prevention and
Punishment of Crimes of Genocide '.the ICJ had, inter alia, noted the
disadvantages that could result from the profound divergence of views of States
regarding the effects of reservations and,objections and asserted that "an article
concerning the making of reservations could have obviated such disadvantages".
Attention was also drawn to the recommendation of the General Assembly
that the. organ of the United Nations, Specialized Agencies and States should,
in the course of preparing multilateral conventions, consider the insertion of
provisions relating to the inadmissibility of reservations and the effect to be
attributed to them."

33Ibid
34 Ibid.
351 CJ Reports (1 95 1) p.26
36 See General Assembly Resolution 598 (VI).
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Whilst introducing the Report of the International Law Commission
on the Work of its Forty Ninth Session at the recently concluded 52nd Session
of the General Assembly the Chairman of the Commission stated inter alia
that the preliminary conclusions on the reservation to treaties adopted by the
Commission were intended to help clarify the reservations regime applicable
to normative multilateral treaties, particularly in the area of human rights. The
Commission had also decided that the result of its work would be to adopt a
guide to practice on the topic of reservations to treaties in the form of a set of
draft articles with commentaries.

A number of issues arise from the preliminary conclusions on the
reservation to treaties adopted by the Commission. On the one hand it has
been stated that that the Vienna regime is rather deficient on a number of
subjects dealing with reservations to treaties in as much as clear and precise
criteria forjudging the admissibilityof reservations was wanting. In this regard
it is expected that the principles that the Commission had enunciated would
clarify the reservations regime applicable to normative multilateral treaties.
On the other hand. it has been pointed out that the Vienna legal regime was
universally applicable to alltreaties without any distinction aimed at excluding
a particular type, oftreaty, includinghuman rights treaties. It has been clearly
stated that there is no necessity for a separate regime for human rights treaties.
States alone are competent to freelydetermine the extent to which they would
be bound by international contractual obligations. It is a sovereign attribute of
every State to negotiate with other States and decide on the extent to which it
committed itselfto the obligations it would enter into with other States.

At the 52nd session ofthe General Asseynbly the view was expressed
that some of more important questions remained unanswered in the
Commission's conclusions or.in the Viennaregime,viz. (i) to which normative
treaties did the principlesapply;and (ii)did,the right oftreaty monitoring bodies
to judge a reservation apply when a treaty was silent on the role, of the
monitoring bodies or when it was silent on reservations as a whole?

Severaldelegatesemphasizedthat the competenceof treaty-monitoring
bodies to judge reservations could only be assessed with respect to the rights
given to them by State parties. If those bodies were established by State
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. d .ssibilityof reservations and they should
parties, they could not Judge the ~:t er would run counter to the rights
not be handed such powe~ now. a ~~~ admissibilityor inadmissibility of
of States to decide ?n their o~ ~cco~ dieswere allowedto make conclusions
reservationsto treatles. If momtonnd.gOd from becoming party to treaties

. S t might be Iscourageon reservatIons, ta es . f th ir competence would be counter
in general. Thus, any oversteppmg 0.. e
productive.

d t the 52nd Session of the General
Thus the view was exp~e~se a eral re ime could accommodate

Assembly that, insofar as the eXlstmgt~en for hugman rights treaties would
.me on reserva Ions l' .

changes, a separat~ re~ . B .des since several bodies and agencies
not be a viable op~IOnm ~r~ctlc: U:;ed Nations system,conferringadditional
dealtwith human ngh~SWl~hinth reservations could further complicate
powers on those bodIes WIthresp~ct to. It was suggested that the

. t reservatIOns regime.
matters in the pres en sal th ldhave States indicatethe parameters
Commissionstudythe propo. .s at amn .ghts treaty and define the exact

. . f rOVlSlonof a uman n
for non-apphcatlO?0 a P . . bodies. A system of collaboration between
nature ofhuman nghts mo~tonn~ hi panded framework of the Vienna
Sta~esa~d mOnitggoriens~:do~~I:~e: ;~;:able solution.
regime, Itwas su ,

" itorin bodies itwas pointed out, were solely
Human rights treaty-~om asc;ibed to'them by the States parties ~d

for the purposes for the functl~nsh fu tions that their constitutive treatles
" ld nly exerclse t e nc "tthose bodies cou 0 d ith the Vienna Conventions, Itwas up 0

h In accor ance WI "entrusted to tern. "determine whether its reservatIon was
the State that made the reservatl~n ~? t ofthe treaty. States parties should
consistent with the purposes an 0 jec s s of reservations and the kind of
be the ones that determined the consequence
treaty relationship between them.

d h hile treaty-monitoring bodies
The view was also expresse dt~t w ith regard to the admissibility

d ommen ations Wl "hcould comment an express rec " d to oversee the implementatIon oft e
of reservations made by States in or er take legal determinations on

h d 0 competence 0 m " dtreaties they how~ver an" nless otherwise specificallyauthonze
the validity of partlcular res~r:atIOn: t~ treaties. The basic rule of consent by
to do so by the express proVlslons0 e 265



ANNEXURE II

EXCERPTS FROM THE ADVISORY OPINION OF THE
INTERNATIONAL COURT OF JUSTICE ON THE
RESERVATIONS TO THE CONVENTION ON THE PREVENTION
AND PUNISHMENT OF THE CRIME OF GENOCIDE, 28TH MAY
19511

THE COURT IS OF OPINION

In so far as concerns the Convention on the Prevention and Punishment
of the ,Crime of Genocide, in the event ofa State ratifying or acceding to the
Convention subject to a reservation made either on ratification or on accession,
or on signature followed by ratification,

On Question 1.
by seven votes to five,
That a State which has made and maintained a reservation which has

been objected to by one or more of the parties to the Convention but not by
others, can be regarded as being a party to the Convention if the reservation is
compatible with the object and purpose of the Convention; otherwise, that
State cannot be regarded as being a party to the Convention.

On Question II.
by seven votes to five,
(a) that if a party to the Convention objects to a reservation which

it considers to be incompatible with the object and purpose of the Convention,
it can in fact consider that the reserving State is not a party to the Convention;

(b) that if, on the other hand, a party accepts the reservation as
being compatible with the object and purpose of the Convention, it can in fact
consider that the reserving State is a party to the Convention;

1 I.C 1. REPORTS, 1951 p.29
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On Question III.

by seven votes to ~ve~ tion made by a signatory State
(a) that an objectiOn to a.rese:ah~ve the legal effect indicated in

which has not yet ratified the conventtl?fin~tion Until that moment it merely
1 Q estion 1only upon ra 1 c . .

the rep y to ~ h St t fthe eventual attitude ofthe SIgnatory
serves as a notice to the ot er a e 0

State; (b) that an objection to a reservation ma~e b\~ St;~g~~~~t~
entitled to sign or accede but which has not yet done so, ISWl OU
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ANNEXURE III

GENERAL ASSEMBLY RESOLUTION 598 (Vl)
598.(Vl) Reservations to Multilateral Conventions

The General Assembly,

Bearing in mind the provisions of its resolution 478 (V) of 16
November 1950, which (1) requested the International Court ofJustice to
give an advisory opinion regarding reservations to the Convention on the
Prevention and Punishment of the Crime of Genocide and (2) invited the
International Law Commission to study the question of reservations to
multilateralconventions,

Noting the Court's advisory opinion! of 28 May 1951 and the
Commission's report,' both rendered pursuant to the said resolution.

1 . Recommends that organs of theUnited Nations, specialized
agencies and States should, in the course of preparing multilateralconventions,
consider the insertion therein of provisions relating to the admissibilityor non-
admissibility of reservations and to the effect to be attributed to them;

2. Recommends to all States that they be guided in regard to the
Convention on the Prevention and Punishment of the Crime of Genocide by
the advisory opinion of the International Court of Justice of28 May 1951;

3. Requests the Secretary-General:
(a) In relationto reservations to the Convention on the Prevention

and Punishment of the Crime of Genocide, to conform his practice to the
advisory opinion ofthe Court of28 May 1951;

(b) In respectof future conventionsconventionsunder the auspices
of the United Nations of which he is the depositary;
1 See document A\ 1 874.
2 See Official Records of the General Assembly, Sixth Session, Supplement NO.9.
272

C·) To continue to act as depositary in conne~ion with ~he
1 . bi thout passmgdeposit of documents containing reservations or 0 jecnons, Wl

u on the legal effect of such documents; and .
p C) To communicate the text of such documents relating to

ervati~ns or objections to all States concerned, leaving it to each State tores J . .

draw legal consequences from such commumcations

360th plenary meeting,
12 January 1952
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ANNEXURE IV

VIENNA CONVENTION ON THE LAW OF TREATIES,
1969 PART 1

INTRODUCTION
Article 2

USE OF TERMS

l.For the purpose of the present Convention

(a) "treaty" meansan internationalagreementconcludedbetween States
in written form and governed by international law, whether embodied in a
single instrument or in two or more related instruments and what ever its
particular designation;

d) "reservation" means a unilateral statement, however phrased or
named, made by a State, when signing, ratifying, accepting, approving or
acceding to a treaty, whereby it purports to exclude or to modify the legal
effect of certain provisions ofthe treaty in their application to that State;

PART 11

CONCLUSION AND ENTRY INTO FORCE OF TREATIES
SEC RION 2: RESERVATIONS

Aricle 19

Formulation of reservations

A State may,when signing,ratifying,accepting, approving or acceding
to a treaty, formulate a reservation unless:

(a) the reservation is prohibited by the treaty;
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(b) the treaty provides that only specified reservations, which do
not include the reservation in question, may be made; or

(c) in cases not falling under sub-paragraphs (a) and (b), the
reservation is incompatible with the object and purpose of the treaty.

Article 20
Acceptance of and objection to reservations

1. A reservation expresslyauthorized by a treaty does not require
any subsequent acceptance by the other contracting States unless the treaty
so provides.

2. When it appears from the limited number of the negotiating
States and the object' and purpose of a treaty that the application of the
treaty in its entirety between all the parties is an essential condition of the
consent of each one to be bound by the treaty, a reservation requires acceptance
by all the parties.

3. When a treaty is a constituent instrument of an international
organization and unless it otherwise provides, a reservation requires the
acceptance of the competent organ of that organization.

4. In cases not fallingunder the preceding paragraphs and unless
the treaty otherwise provides:

(a) acceptance by another contracting State ofa reservation
constitutes the reserving State a, party to the treaty in relation to that other
State if or when the treaty is in force for those States; .

(b) an objection by another contracting State to a reser:at~on
does not preclude the entry into force ofthe treaty as between the obJectmg
and reserving States unless a contrary intention is definitelyexpres sed by the
objecting State;
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(c) an act expressing a State's consent to be bound by the treaty
and containing a reservation is effective as soon as at least one other contracting
State has accepted the reservation,

5. For the purposes of paragraphs 2 and 4 and unless the treaty
otherwise provides, a reservation is considered to have been accepted by a
State if it shall have raised no objection to the reservation by the end of a
period of twelve months after it was notified of the reservation or by the date
on which it expressed its consent to be bound by the treaty, whichever is later.

Article 21
Legal effects of reservations and

of obiections to reservation

1 . A reservation established with regard to another party in accordance
with articles 19, 20 and 23 :

{a) modifies for the reserving State in its relations with
that other party the provisions of the treaty to which
the reservation relates to the extent of the reservation;
and

(b) modifies those provisions to the same extent for that
other party in its relations with the reserving State.

2. The reservation does not modify the provisions of the other
parties to the treaty inter se.

3 . When a State objecting to a reservation has not opposed the
entry into force of the treaty between itself and the reserving State, the provisions
to which the reservation relates do not apply as between the two States to the
extent of the reservation.

Article 22

Withdrawal of reservations and of objections to reservations
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1. Unless the treaty otherwise provides, a reservation may be
withdrawn at any time and the consent of a State which has accepted the
reservation is not required for its withdrawal.

2 Unless the treaty otherwise provides, an objection to a
reservation may be withdrawn at any time.

3. Unless the treaty otherwise provides, or it is otherwise agreed.

(a) the withdrawal of a reservation becomes operative in
relation to another contracting State only when notice
of it has been received by that State;

(b) the withdrawal of an obj ection to a reservation
becomes operative only when notice of it has been
received by the State which formulated the reservation.

Article 23

Procedure regarding reservations

1. A reservation, an express acceptance of a reservation and an
objection to a reservation must be formulated in writing and c~mmunicated to
the contracting States and other States entitled to become parties to the treaty.

2. Ifformulated when signing the treaty subject to ratification,
acceptance or approval, a reservation must be formally confirmed by the
reserving State when expressing its consent to be bound by the treaty. In such
a case the reservation shall be considered as having been made on the date of
its confirmation.

3. An express acceptance of, or an objection to, a reservati?n
made previously to confirmation of the reservation does not itself require
confirmation.
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~. The withdrawal of a reservation or of an objection to a
reservation must be formulated in writing.
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A NEXURE V

VIENNA CONVENTION ON SUCCESSION OF STATES I
RESPECT OF TREATIES, 1978

PART 1
GE ERAL PROVISIONS

Article 2
USE OF TERMS

1. For the purpose of the present Convention
(a) "treaty" means an international agreement concluded between

States in written form and governed by international law, whether embodied in
a single instrument or in two or more related instruments and what ever its
partie lar designation;

G) "reservation" means a unilateral statement, however phrased
or named, made by a State, when signing, ratifying, accepting, approving or
acceding to a treaty or when making a notification of succession to a treaty ,
whereby it purports to exclude or to modifythe legal effectof certain provisions
of the treaty in their application to that State,

PART III
NEWLYINDEPENDE T STATES

SECTION 2 MULTILATERAL TREATIES

Article 20
Reservation

1 When a newly independent State establishes its status as a
party or as a contracting State to a multilateral treaty by a notification of
succession under article 17 or 18, it shall be considered as maintaining any
reservation to that treaty which was applicable at the date ofthe succession of
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States in respect of the territory to which the succession of States relates
unless, when making the notific~tion o~succession, it expresses a contrary
mtention or formulates a reservatIon which relates to the same subject-matter
as that reservation.

2. When making a notificationof successionestablishingits status
as a party or as a contracting State to a multilateral treaty under article 17 or
18,a newly independent State mayformulate a reservationunlessthe reservation
is one the formulation of which would be excluded by the provisions of sub
paragraph (a), (b) or (c) of article 19 of the Vienna Convention on the Law of
Treaties.

3. When a newly independent State formulates a reservation in
conformity with paragraph 2, the rules set out in articles 20 to 23 of the Vienna
Convention on the Law of Treaties apply in respect of that reservation.

280

ANNEXURE VI

VIENNA CONVENTION 0 THE LAW OF TREATIES BETWEEN
STATES AND ITER ATIO AL ORGA IZATIONS OR
BETWEEN INTERNATIONAL ORGANIZATIONS, 1986

PARTl

INTRODUCTIO

Article 2
USE OF TERMS

1. For the purpose of the present Convention:

(a) "treaty" means an international agreement governed by
international law and concluded in written form :

(i) between one or more States and one or more international
organizations; or

(ii) between intematiomu organizations,

whether that agreement is embodied in a single instrument or in two or more
related instrwnents and what ever its particular designation;

(d) "reservation" means a unilateral statement, however ~hr~sed
or named made by a State or an international organization when sigmng ,
ratifying, formally confirming, accepting, approving or accedin~ to a treaty or
when making a notification of succession to a treaty, whereby it purp.orts t?
exclude or to modify the legal effect of certain provisions of the treaty in their
application to that State or to that organization;

PART 11
CONCLUSION AND ENTRY INTO FORCE

SECTION 2: RESERVATIONS
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Article 19

Fonnulation of reservation

A State or an international '.
fonnal1 c nfinni . orgaruzatIon may, when signing ratifyin
reserva~o~ Unless~g,acceptmg, approving or acceding to a treaty, f~nnu1ate ~

(a) the reservation is prohibited by the treaty;

~he treaty provides that only specified reservations which
o not mc1ude the reservation in question, may be ~ade; or

In cases not falling under sub-paragraphs (a) and (b
reservation is incompatible with th bi d ), the
treaty. e 0 ~ect an purpose of the

(b)

(c)

Artic1e20

Acceptance of and objection to reservations

1. A reservation expressly authori d b
any subsequent acceptance b th nz~ y a treaty does not require
organization or, as the case ma \e ~ c~ntractIng ~tates and contracting
the treaty so provides. y oe, y t e contractmg organizations unless

2. When it appears from th r . d
States and negotiating organ] ti e mute number of the negotiating

. . za Ions or as the cas b f .orgaruzatIOns and the object and ' e may e, 0 the negotIating
treaty in its entirety between alt~rpose ~f a .treaty that t~e application of the
consent of each one to be bound b the parties ISan ess~ntlal condition of the
by all the Parties. y e treaty, a reservatIOn requires acceptance

3 . When a treaty is a c tit .
organization and unless it oth .ons I uent Instrument of an international
acceptance of the compet t erwlse provides, a reservation requires the

4 en organ of that organization.
. In cases not falling und th .

the treaty otherwise provides. er e precedmg paragraphs and unless
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(a) acceptance of a reservation by a contracting State or by a
contracting Organization constitutes the reserving State or international
Organization a party to the treaty in relation to the accepting State or
organization if or when the treaty is in force for the reserving State or
Organization and for the accepting State or organization;

(b) an objection by a contracting State or by contracting
organisation does not preclude the entry into force of the treaty as between
the objecting State or international Organization and the reserving State or
Organization unless a contrary intention is definitely expressed by the objecting
State' or Organization;

(c) an act expressing the consent of a State or Of an international
Organization to be bound by the treaty and containing a reservation is effective
as soon as at least one contracting State or one contracting organization has
accepted the reservation.

5. For the purposes of paragraphs 2 and 4 and unless the treaty
otherwise provides, a reservation is considered to have been accepted by a
State or an international organization if it shall have raised no objection to the
reservation by the end of a period of twelve months after it was notified of the
reservation or by the date on which it expressed its consent to be bound by
the treaty, whichever is later.

Article 21

Legal effects of reservations and
of objections to reservations

1 . A reservation established with regard to another party in
accordance with articles 19, 20 and 23 :

(a) modifies for the reserving State or international organization
in its relations with that other party the provisions ofthe treaty to which the
reservation relates to the extent of the reservation; and
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(b) modifies those provisions to the same extent for that other party in
its relations with the reserving State or international organization.

2. The reservation does not modify the provisions of the treaty
for the other parties to the treaty inter se

3. When a State or an international organization objecting to a
reservation has not opposed the entry into force of the treaty between itself
and the reserving State or organization, the provisions to which the reservation
relates do not apply as between the reserving State or organization and the
objecting State or organization to the extent of the reservation.

Article 22

Withdrawal of reservations and of objections to reservations

1. Unless the treaty otherwise provides, a reservation may be
withdrawn at any time and the consent of a State or of an international
organization which has accepted the reservation is not required for its
withdrawal.

2. Unless the treaty otherwise provides, an objection to a
reservation may be withdrawn at any time.

3. Unless the treaty otherwise provides, or it is otherwise agreed:

(a) the withdrawal of a reservation becomes operative in relation
to a contracting State or a contracting organization onlywhen notice of it has
been received by that State or that organization;

(b) the withdrawal of an objection to a reservation becomes
operative onlywhen notice of it has been receivedby the State or international
organization which formulated the reservation.
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Article 23

.procedure regarding reservations

. express acceptance of a reservation and,
1 A reservatlOn, an . . . d. . b fi rmulated inwntmg and cornmumcate, . . t reservatlOnmust e 0 d

an obJectlOn o.a e and. contracting organizations and other States an
to the c?ntractmg ~tatt' s entitled to become parties to the treaty.
international orgaruza 10n

Ifformulated when signing the treaty subject to ~atification,
2. . e tance or approval, a reservatlon must be

act offormal conformatlOn, acc. p St te or international organization when
formally c0:m-rmedby the r~se:.;~ t:e treaty. In such a case the reservation
expressing 1tSconsent to b~ °b Yade on the date of its conformation.
shall be considered as having een m

An ex ress acceptance of, or an objection to, ~ reservati?n
3. p. f the reservation does not itself require

made previously to conformatlOn 0
conformation.

4 The wlthdrawal of a reservation or of an objection to a

reservati~n must be formulated inwriting.
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ANNEXUREVll

TEXT OF THE PRELIMINARY CONCLUSIONS OF THE
INTERNATIONAL LAW COMMISSION ON RESERVATIONS TO
NORMATIVE MULTILATERAL TREATIES INCLUDING HUMAN
RIGHTS TREATIES.l

The International Law Commission has considered, at its forty-ninth
session, the question of the unity or diversity of the juridical regime for
reservations. The Commission is aware of the discussion currently taking
place in other forums on the subject of reservations to normative multilateral
treaties, and particularly treaties concerning human rights, and wishes -to
contribute to this discussion in the framework of the consideration of the subject
of reservations to treaties that has been before it since 1993 by drawing the
following conclusions:

1. The Commission reiterates its view that articles 19 to 23 of
the Vienna Conventions on the Law of Treaties of 1969 and 1986 govern the
regime of reservations to treaties and that, in particular, the object and purpose
of the Treaty is the most important of the criteriafor determiningthe admissibility
of reservations;

2. The Commission considers that, because of its flexibility,this
regime is suited to the requirements of all treaties, of whatever object or nature,
and achieves a satisfactory balance between the objectives of preservation of
the integrity ofthe text of the treaty and universality of participation in the
treaty;

3. The Conunission considers that these objectives apply equally
in the case of reservations to normative multilateral treaties, including treaties
in the area of human rights and that, consequently, the general rules enunciated
in the above-mentioned Vienna Conventions govern reservations to such
instruments;

1 Reproduced from the Report of The international Law Commission on the work of
itsforty-ninth session 121v1ay-J8Ju~v1997N521l0. p.l25
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4. The Commission nevertheless considers that the establishment
of monitoring bodies by many human rights treaties gave rise to legal questions
that were not envisaged at the time of the drafting of those treaties, connected
with appreciation of the admissibility of reservations formulated by States;

5. The Commission also considers that where these treaties are
silent on the subject, the monitoring bodies established thereby are competent
to, comment upon and express recommendations with regard, inter alia, to the
admissibility of reservations by States, in order to carry out the functions
assigned to them; reservation so as to eliminate the inadmissibility, or
withdrawing its reservation or foregoing becoming a party to the treaty;

6. The Commission stresses that this competence of the
monitoring bodies does not exclude or otherwise affectthe traditionalmodalities
of control by the contracting parties, on the one hand, in accordance with the
above-mentioned provisions ofthe Vienna Conventions of 1969 and 1986
and, where appropriate by the organs for settling any dispute that may arise
concerning the implementation of the treaties;

7. The Commission suggests providing specific clauses in
normative multilateral treaties, including in particular human rights treaties, or
elaborating protocols to existing treaties if States seek to confer competence
on the monitoring body to appreciate or determine the admissibility of a
reservation;

8. The Commission notes that the legal force of the findingsmade
by monitoring bodies in the exercise oftheir power to deal with reservations
cannot exceed that resulting from the powers given to them for the performance
of their general monitoring role;

9. The Commission calls upon States to cooperate with
monitoring bodies and give due consideration to any recommendations that
they may make or to comply with their determination if such bodies were to
be granted competence to that effect;

10. The Commission notes also that, in the event of inadmissibility
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of~ reserv~tion., it is the res~rving State that has the responsibility of taking
acnon. This acnon may consist, for example, in the State either modifying its

. 11. . The Commissionexpresses the hope that the ahoye conclusions
will help to clarify the reservations regime applicable to normative multilateral
treaties, particularly in' the area of human rights;

12. . The ~o~ssion emphasizes that the principles enunciated
above are WIthoutprejudice to the practices and rules developed by monitoring
bodies within regional contexts.
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VIII. STATUS AND TREATMENT OF REFUGEES

(i) Introduction

I The Subject 'Status and Treatment ofRefugees' has been on the agenda
of the Asian African Legal Consultative Committee (AALCC) since its sixth
session held at Cairo in 1964. At its eighth session (Bangkok), the AALCC
adopted a set of Principles Concerning the Status and Treatment ofRefugees,
1966 (commonly referred to as the 'Bangkok Principles'). Subsequently in
1970 and 1987, the Committee adopted two addenda on the right of refugees
to return and the norm of burden-sharing respectively. The work of the
AALCC in these areas has been carried out in consultation and active support
of the Office of the United Nations High Commissioner for Refugees
(UNHCR).

At the Thirty-fifth Session of the AALCC held in Manila (1996), the
UNHCR Representative, recalled that the year 1996 marked the 30th

anniversary of the adoption of the Bangkok Principles. and felt that, the
commemoration of this occasion would afford a good opportunity for the
AALCC Member States to take stock of the experience acquired during
these thirty years. In this context, she expressed the willingness ofUNHCR
to co-sponsor with the AALCC a seminar or colloquium on refugee law whose
point of departure willbe a review of the Bangkok Principles. At the conclusion
of its deliberations, the Committee took note of this proposal and requested
the AALCC Secretariat, "to organize in collaboration with the financial and
technical assistance of the UNHCR a seminar in 1996, on the Status and
Treatiment of Refugees to commemorate the 30th Anniversary ofthe Principles
of Refugees adopted by the AALCC at its 8th Session in Bangkok in 1966.

In pursuance ofthat decision, a Preparatory Meeting of the
AALCC Member States was held inNew Delhi in September 1996 to consider
the agenda and other matters concerning the Commemorative Seminar. The
Preparatory Meeting proposed that the Seminar should be held from 11to 13
December 1996 at Manila, Philippines. The aim of the commemorative event
should be (a) the promotion of the knowledge ofthese principles, and (b) their
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re-examination in the light of developments in law and practice in the Afro-
Asian region since 1966, with a view to recommending further action. The
four subjects identified for focussed consideration at the Manila Seminar
included" (i) the definition of refugees, (ii) asylum and standards oftreatment,
(ill) durable solutions, and (iv) burden-sharing.

COMMEMORATIVE SEMINAR AT MANILA 1996

The Commemorative Seminar,held atManila, from 11 to 13 December
1996, was attended by representatives of26 Member States,' 2 Observer
States' officials of the AALCC Secretariat and the Office ofUNHCR. The
AALCC-UNHCR Joint Secretariat had prepared four background papers
on the four subjects identified at the Preparatory Meeting, which served as the
basis for discussions at the Seminar. The Seminar was inaugurated by
.Mr.Teofisto Guingona, Secretary of Justice, Government of Philippines, and
the then President of the AALCC.

In his address, the President recalled that the Bangkok Principles were
adopted at a time when the law of refugees was in its nascent stage, and
proposed that the Bangkok Principles be reviewed and revised in the light of
numerous international instruments dealing with refugees, as well as State
practices, which were evolved thereon during the last 30 years. Four Working
Groups were constituted to consider the four issues identified viz. definition
of refugees, asylum and standards of treatment, durable solution and burden
sharing. The working groups met in parallel sessions, and the deliberations
were guided by the Moderators. The Working Groups adopted reports on
their respective subjects, which were then presented to the Plenary Session.
The recommendations as adopted at the Plenary Session marked general
consensus on some issues includingsome textual changes inthe text ofBangkok
Principles. On some other issues, there was no convergence of the views.

1. Arab Republic of Egypt, Bangladesh, Botswana, China, Cyprus, India, Indonesia, Iran,
Iraq, Japan, Republic ofKorea, Malaysia, Myanmar, Nepal, Oman, Pakistan, Philippines,
Qatar, Saudi Arabia, Senegal, Singapore, Sri Lanka, Thailand, Turkey, Uganda and the
United Arab Emirates.
2. Canada and Holy See
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Thirty-sixth Session of the AALCC, Tehran,(1997)

At The thirty-sixth session of the Committee held in Tehran in May
1997, the AALCC Secretariat presented a report entitled "Report of the
Seminar to Commemorate the 30th Anniversary of the Bangkok Principles
held inManila, Philippines", which set forth a summary of the proceedings at
Manila; the text of the background notes prepared for the deliberations and
the recommendations of the Manila Seminar.

During the deliberationsat the Tehran Session, the delegates welcomed
the recommendations of the Manila Seminar. While reiterating the importance
of the Bangkok Principles, they called for focussed efforts towards addressing
certain specific issues. Some delegates were, of the view that a restatement of
the Bangkok Principles might start with a review of the refugee definition in a
manner as to be in conformity with the current developments and other
international instruments on this subject. While some delegates recognized
the need to encourage regional and subregional co-operation in resolving
refugee problems, others were of the view that where the magnitude ofthe
refugee crisiswas too complex andburdensome to be addressed within regional
contexts, the burden should be shared by all members of the international
community. In this context, the relevance of the concepts of international
solidarity and burden-sharing should be applied to all aspects of the refugee
problem in order to help the refugee-receiving States. The need for further
reflection on the responsibility of States in solving the refugee problem was
also emphasized. More particularly,the responsibilityof the refugee-producing
countries to pay compensation for refugees was mentioned as a key element
in this regard.

Recalling the useful work accomplished at the Doha Session on the
legal framework on the establishment of safety zones, a suggestion was made
that the concept of safety zones for displaced persons in the country of origin
could be re-examined by the Committee.

Following the proposal of the Representative ofUNHCR suggesting
the establishment of a Working Group to study the matter the Committee, in
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its resolution on the subject" acknowledged the importance of the
recommendations adopted at the Manila Seminar and requested the Secretary
General to convene as appropriate, a meeting of experts in order to conduct
an in-depth study of the issue, in light of the recommendations ofthe Manila
Seminar as well as the comments thereon at this session and report to the
thirty-seventh session."

Thirty Seventh Session: Discussion

The Deputy Secretary GeneraL Mr.Ryo Takagi while Introducing the
item Status and Treatment of Refugees stated that the36th Committee had
considered the reommendations of the AALCC-UNHCR Seminar to
commemorate the 30th Anniversary of the Bangkok Principles, held at Manila
inDecember 1996. Following its deliberations, the Committee had mandated
the Secretary General to "convene a meeting of experts in order to conduct an
indepth study of the issue, in light of the recommendations of the Manila
Seminar, as well as the comments thereon at the current session and report to
the Thirty-seventh Session." In fulfilment of this mandate, a two-day Expert
Group Meeting was convened at Tehran, on the invitation ofthe Government
ofthe Islamic Republic of Iran.

He thanked the Government of the IslamicRepublic ofIran for hosting
the Expert Group meeting. He also thanked the Government ofJ apan and t?e
Office of the United Nations High Commissioner for Refugees for the financial
and technical assistance towards the successful conduct of this initiative.

The Expert Group meeting was attended by 29 Member States. The
meeting discussed four broad themes: (i) definition of refugees; (ii) asylum and
standards of treatment; (iii) durable solutions; and (iv) burden-sharing. The
deliberations reviewed the Manila recommendations and focussed on specific
issues, with a view to carrying forward the process started at Manila.

, .

3. Resolution No. 36/3. For full text see Report of Thirty -Sixth Session held in Tehran
C'-7May 1997)pp.67~8
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He brieflystated the outcome of the Expert Group Meeting as follows:
"As regards the refugee definition there was consensus that the updat~g ~d
expanding of the refugee definitions on the basis of broader humanitarian
considerations would more appropriately reflect the nature of present day
refugee movements. It was agreed that any revision of the refu~ee de~tion
should reflect the characteristics offorced displacement expenenced m the
region of AALCC Member States."

As regards the topic, "Asylum and Treatment ofRefugees" the meeting
reviewed the recommendations ofthe Manila Seminar and suggested specific
textual changes to the Bangkok Principles. Special attention was also drawn
to the particular needs of vulnerable refugees such as women, children and the
elderly.

On the topic "durable solutions", the meeting reiterated the Manila
recommendations on 'voluntary repatriation' being the preferred solution to
the refugee problem. The role of' comprehensive approaches' towards effective
solutions for return of refugees was also acknowledged. The responsibility of
the country of origin to allow safe and dignifiedreturn of refugees and affording
ways and means for their long term and sustainable reintegration was also
highlighted.

The Deputy Secretary General also stated that on the subject of 'burden
sharing', the meeting reaffirmed the Maanila Seminar recommendations on
integrating the descriptions of burden-sharing as contained in the AALCC's
second Addendum to the 1966 Bangkok Principles. While recognizing the
need to tackle the root causes giving rise to forcible displacement, the meeting
recognised that the primary responsibility for refugee protection must rest on
the states of asylum.

The Expert Meeting asked the AALCC Secretariat to prepare an
indepth study of the refugee issue in the region and to formulate a dr~ft of
proposals for the Bangkok Principles to reflect the contempora.ry regl~nal
characteristics as expressed in the recommendations ofthe Manila Seminar
and the Tehran Meeting of Experts.
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The Deputy Secretary General also said that theSecretariat undertook
this work on the basis of the deliberations of the Session, and had submitted a
set of proposals for a revised version of the Bangkok Principles, incorporating
the recommendations of the Manila Seminar and of the Tehran Meeting. The
report of the Rapporteur and the summary proceedings of the Tehran Meeting
had also been presented in the Secretariat brief The Committee considered
these proposals and gave guidelines to enable the AALCC Secretariat to
undertake further work on the subject.
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(ii) Decision On "The Status and Treatment of Refugees"
(Adopted on 18.4.98)

The Asian African Legal Consultative Committee and itsThirty
Seventh Session

Having considered the item Status and Treatment of Refugees and
the Secretariat Document No AALCC\XXXVll\New Delhi \ 98\ S4

Recalling the Secretariat report entitled "Report ofthe Seminar to
Commemorate the 30th Anniversary of the Bangkok Principles held in Manila,
the Philipplines", submitted to the 36th Session;

Recalling also the Resolution adopted by the 36th Session which,
after taking note of the said Report, requested the Secretariat to convene a
Meeting of Experts in order to conduct an in-depth study ofthe issues covered
by the Report, in light ofthe recommendations ofthe Manila Seminar and the
comments thereon made at the 36th Session, and to report to the 37th Session;

Having considered also the report of the Secretary-General on the
Tehran Meeting of Experts together with its attachment which contains a
consolidation of proposals made to revise the 1966 Principles concerning
Treatment ofRefugees, known as the ''Bangkok Principles", this consolidation
having been prepared by the Secretariat at the request of the Meeting of
Experts to reflect the recommendations ofthe Manila Seminar as well as those
of the Meeting of Experts;

1. Expresses appreciation to the Secretariat for convening the
Meeting of Experts, to the Office of the United Nations High Commissioner
for Refugees for providing technical and material support to the Meeting of
Experts, to the Government ofthe Islamic Republic of Iran for hosting it, and
to the Government ofJapan for providing the necessary Financial support;

2. Takes note with interest the report ofthe Secretary General and
of the consolidated text of proposed revisions to the Bangkok Principles
prepared by the Secretariat:



3. Requests ~heSecretary General to undertake consultations with
Member States and WIth the Office of the United Nations High C "f R fu . . ornnusslOneror e gees. IIIparticular on the consolidated text with a view to b . .h 38thS . . ' 0 su mntmgto t e ession recommendation, on the revisionsto the Bangk k P' . Io nncrp es.

(iii) Secretariat Study: Status And Treatment ofRefugees

Expert Group Meeting Held At Tehran, The Islamic R'epublic
OfIran 11-12March, 1998

In partial fulfilment of the mandate and at the invitation of the
Government of the IslamicRepublic ofIran, aMeeting ofExperts was convened
with the financial and technical assistance ofUNHCR at Tehran form 11to 12
March 1998. Towards facilitating further deliberations at the expert meeting,
two background papers, one each by the AALCC Secretariat and the UNHCR
were prepared.

The Meeting was attended by 29 Member States besides officials
from the AALCC and UNHCR Secretariat and was inaugurated by Dr.
MJavad Zarif, Deputy Minister of Foreign Affairs for Legal and International
Affairs and President for the Thirty-Sixth Session of the AALCC. In his
inaugural address,he stated ,that the Bangkok Principles together with its
Addenda aptlyreflected the humanitarian traditions ofAsia and Africa inhosting
and protecting refugees.

The Secretary General of AALCC, Mr.Tang Chengyuan stated that
the Expert Group Meeting might consider what form the Manila
recommendations would take within the AALCC framework. The conclusions
reached at this meeting would provide the necessary feedback for the AALCC
Secretariat in its future work on the subject.

The representative ofthe Office ofUNHCR, Ms.Erika Feller in her
statement recognized that the Bangkok Principles have served as valuable
points of reference for states seeking to develop standards to apply in meeting
the refugee challenge. Though these principles remain essentially sound, she
underscored the need to include new reference points to achieve full relevance
to the problems of the present and flexibilityto deal witlh the problems of the
future. .
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The agenda for the expert meeting as adopted included four themes:

(a)definition of refugees, (b) 'asylum and standards of treatment, (c) durable
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solutions; and (d) burdensharing. The meeting held extensive discussions in
particular on the agenda item 'definition of refugees' in the light of
recommendations made at the Manila Seminar. As directed, the Secretariat
has prepared a comprehensive summary record of the discussions. The
'draft' willbe sent to the participants in the Expert Group Meeting with a view
to invite their comments. Once these comments are received, the Secretariat
will prepare the final record as well as an in-depth study as recommended by
the Expert Group Meeting. A paper containing revised proposals for the
Bangkok Declaration has also been included in this study. This has been
prepared taking into account the recommendations of the Manila Seminar and
the views expressed at the Expert Group Meeting in Tehran.

of refugees i.e. "persecution as result of colour ethnicity..." etc.

Proposals Submitted At The Experts Group Meeting In Tehran

4. Islamic Republic of Iran

I d b the Delegate of the Islamic Republic of IranProposa ma e y
concerning Article IV (right to return).

Taking into consideration that voluntary repatri~tionconstitutes.a right
f the refugee the importance of strengthening, extendmg and promotmg the

:ays and m~ans to facilitate conditions for voluntary return should be
emphasized.

Pri 'I »tRevised Proposals for "Bangkok mclP es -

The Delegation ofEgypt proposed that an expanded definition should
include in its "exceptions" part the "crime of terrorism" . Moreover, the crime
of terrorism should also be considered as one of the reasons for the loss of
status as refugee.

Article I
1. Egypt I. The Refugee Definition

2. Ghana

Definition ofthe term "refugee"

1 A refgee is a person who, owing to persecution or a wel~-
founded fear of persecution for reasons ofrace.' colour,~ationali~, ethmc
origin' , piolitical opinion' membership of a particular SOCIalgroup.

The Delegate of Ghana proposed a definition of refugee as follows:
'A. refugee is a person who .... is outside the country of his nationality and is
unwilling or cannot, for the time being, return to his home country because his
life, freedom or personal security would be at risk there; the risks emanating
from a pattern of persecution on account of race, religion, nationality,
membership of a particular social group or political opinion and/or from
generalized violence (international war, internal armed conflict, foreign
aggression or occupation, severe disruption of public order) or from massive
violations of human rights in the whole or part of the country of nationality".

The Delegate ofU ganda proposed to include' colour' inthe definition

f m the Bangkok Principles, their
1. In this draft, the parts in regular characters ar~: t xts in italics come from other
Exception,Explanations,Notes, ~nd ~d:e~a. 'la ;e:Unar or the Tehran Meeting of
sources, including recommendab~ns 0 t et, m:~nstruments All sources other than
E erts and provisions of other mterna iona I '

A~icles' of the Bangkok Principles are specified in footnotes. ded adding
. hr M ti fExnerts strongly recommen

2.Both the Manila Seminar and Te an ee ng 0 '1"' d d "ethnic
the ground of "nationality". The Tehran Meeting of Experts recommen e

origin" . . . d of
3. The ~erm "opinion" is used in all the other international refgee defimtlons, mstee

"belief. 299

3. Uganda
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4.
(a) leaves the State of which he" is a national, or the Country of his

nationality, or, ifhe has no nationality, the State or Country of which he is a
habitual resident; and"

The dependents of a refugee shallbe deemed to be retugees."

A erson having more than one nationality shall not be a
5. .. P .' t ail himself of the protection of any State orrefugee ifhe IS ill a p~sltlOn .0 av 9

Country of which he IS a national.

if 10A refugee shall lose his status as refugee .6.

(i) he voluntarily returns to the Stat.eof which he was a national, or
the Country of which he was a habitual resident; or

(ii) he has voluntarily re-availed himself ofthe protection ofthe State
or Country of his nationality;

it being understood that" at the loss of status as a refugee under
this sub" paragraph will take place only when the ~efug.eeh~s ~~~C;SSfullY
re-availed himself of the protection of the State of his nationality ,0.

G·") he voluntarily acquires the nationality of another State or
Countryand is entitled to the protection ofthat State' or Country; or

. []he does not return to the State ofwhich he is a national, or
to the c~ntry ;i'his nationality, or i~he has ~o nati?nality,~o~he S:~:~:
Country ofwhich he was a habitual resident, ~r ifhe failsto.av . iheb ame
protection of such State or C?untry after the CIrcumstancesill which e ec
a refugee have ceased to exist.

(b) being outside of such a State or Country, isunable or unwilling
to return to it or to avail himself of its protection. .

8 Explanation of Art. 1of the Bangkok Principles.
9 Exception (I) to Art. 1of the Bangkok Principles. . . I the

fu St tus ) of the Bangkok Pnnclp es,
10 This paragraph is Ar~. II (Loss of Re ge~.fi a tions derived from the Notes to the
latter's cessation provlslOns, WIth some mo mea
same Article and from the 1951 Convention.

11 Stylistic Addition.
12 Idem . .
13 This ~entence is derived from Note (ii) to Art. II of the Bangkok Pnnclples.

2. The term "refugee " shall also apply to every person
who, owing to external aggression, occupation foreign domination or
event seriously disturbing-public older in either part or the whole of
his country of origin or nationality, is compelled to leave his place of
habitual residence in order to seek refuge in another place outside his
country of origin or nationality. 6

3 A person who was outside of the State of which he is a
national or the Country of hisnationality.or ifhe has no nationality,the State of
which he is a habitual resident. at the time of the events which caused him to
have a well founded fear of the above-mentioned persecution, and is unable
or unwilling to return or to avail himself of its protection shallbe considered a
refugee.'

4. It may be preferable in these times to nse.whenever appropriate, the formulas "he/
she" and "his/her".
5. Recommended as a substitute for "or" in Note (iv) to Art. 1 of the Bankok Principles:
this is also consistent with all other international refugee definitions.
6. Art. 1 (2) of the 1969 OAD Convention governing the Specific Aspects of Refugee
Problems in Africa. This addition was recommended both at the Manila Seminar and at
the Tehran Meeting of Experts. This paragraph also reflectsNole (ii) to Art. 1of the Ban-
kok Principles which refers to "invasion" and occupying" of the State of origin, and
para. 1of the 1970 Addendum to the Bangkok Principles, which lists "foreign domination,
external aggression or occupation". In conformity with the discussions at the Tehran
Meeting of Experts, it does not include the formula of the 1983 Cartagena Declaration on
Refugees which refers to "generalized violence,[ ...] internal conflicts, massive violation
of human rights[ ...]" One participant at the Tehran Meeting ofExperts was unfavourable
to an expansion of the definition.
7. Note (vi) to Art. I ofthe Bangkok Principles.
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IT.Asylum a Id Treatment of RefugeesPrivided that this paragraph shall not apply to a refugee [. ..}
who is able to invoke compelling reasons arising out of previous
persecution fur refusing to avail himself of the protection of the country
of nationality."

ArticieID

Asylum to Refugee

7. A person" who, prior to his admission into the Country of refuge,
has committed a crime against peace, a war crime against humanity as defined
in international instruments drawn up to make provisions in respect of
such crimes" or a serious non-political crime out-side his country of the
refuge prior to this admission to that country as a refugee", or has
committed acts country acts to the purposes and principles of the United
Nations, shall not be a refugee.

1. Everyone, without any distinction of any Kind is entitled
to the right to seek and to enjoy in other countries asylum from
persecution. 18

2. A State has the sovereign right to grant or to refuse asylum in
its territory to a refugee in accordance with its international obligations
and nationallegis/ation. 19

3. The grant of asylum to refugees is a peaceful and
humanitarian act" It" shall be respected by all other States and shall
not be regarded as an unfriendly act.

4. Member States shall use their best endeavours consistent
with their respectivelegislations to receive refugees and to secure the
settlement of those refugees who, for well-founded reasons, are unable
or unwilling to return to their country of origin or nationality. 22

1-4 Art. 1 C(5) ofthe 1 95 1 Convention. This sub-paragraph usefully complements the
rest of the text, the core of which is protection, as repeatedly indicated at the Tehran
Meeting of Experts .. It is also consistent with the recommendation of a participant at the
Tehran Meeting that the chances justifying cessation of refugee status should be of a
fundamental nature.
15 This paragraph is derived from Exception (2) of the Bankok Principles. It is a set of
Exclusion clauses recommended at the Tehran Meeting of Experts. The text is modified
to correspond to the formulations of existing universal and regional instruments on
refugees, as specified below. One participant proposed a specific reference to terrorism
as a ground for exclusion. It was pointed out that, if properly applied, the exclusion
~lauses as stated in this paragraph and indeed in all the major international refugee
instruments, should exclude a terrorist. While the problem of terrorism is not to be
denied, it was deemed important to avoid giving the erroneous impression that all
refugees are terrorists, which would in turn undermine the institution of asylum.
16 Art. 1(5)(a) of the OAU Convention and Art. 1 F(a) of the 1951 Convention.
17 An I(5)(b) of tile OAU Convention and Art. 1F(b) of the 1951 Convention.
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18. Para. 23 ofthe 1993 Vienna Declarationon Human Right. Analternativefonnulation
might be: "Everyone has the right to seek and to enjoy in other countries asylum from
persecution[ ....]." (Art. 1-l(1) Universal Declaration of Human Rights).
19. This insert was reconunended by the Manila Seminar and amended by the Tehran
Meeting of Experts from "domestic" to "national". One participant also proposed
placing the word "its" in front of "national" .
20. Art. II (2) ofthe OAU Convention and the preamble of the United Nations Declaration

on Territorial Asylum ..
21. Stylistic substitution.
22. Art. II (1) ofthe OAU Convention. This proposed paragraph would indeed reflect the
positive State practice in the Afro-Asian region in the past three decades.
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Article III AU

Non- refoulentent

1. No one seeking asylun in accordance with these principles
shall be subjected to measures such as rejection at the frontier, return or
expulsion which would result in his life or freedom being threatened on
account of his race, religion, nationality, ethnic origin, 24 membership of a
particular social group orpolitical opinion. 25

2. The provision as outlined above may not however be
claimed by a person when there is reasonable ground to believe the
person spresence is a danger to the security of the country in which he is,
or whom having been convicted by a final judgment of a particularly
serious crime, constitutes a danger to the community of that country. 26

3. In cases where a State decides to apply any of the above-
mentioned measures to a person seeking asylum, it should grant provisional
asylum under such conditions it may deem appropriate, to enable the person
thus endangered to seek asylum in another country."

23 The Manila Seminar propose dremoving para. 3 from Art. ill of The Bankok Principles
and making it into a separate Article in two paragraphs, as per the first two paragraphs
below. The third paragraph below is actually para. 3 of Art. III of the Bannkok
Principles.
24 The addition of "ethnic origin" in the non-refoulement provision was recommended
at the Tehran Meeting of Experts. It is in any case consistent with the grounds in the
refugee definition.
25 Rephrasing.of Art. III as per footnote (22) above.
26 Idem.
27 Para 3 of Art. III as per footnote (22) above.
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Article VI

Minimum standards of treatment

1. A State shall accord to refugees treatment no less favourable
than that generally accorded to aliens in similarcircumstances, with due regard
to basic human rights as recognised in generally accepted international
instruments. 28

2. The standard of treatment referred to 'in paragraph p9
shall 'include the rights relating to aliens contained in the Final Report of the
Committee on the status, of aliens, to the extent they are applicableto refugees.

3. A refucee shall not be denied any rights on the ground that he
does not fulfill requirements which by their nature a refugee is incapable of
fulfilling

4. A refugee shall not be denied any rights on the ground that
there is no reciprocity in regard to the grant of such rights between the receiving
State or the Country of nationality of the refugee or, ifhe is stateless, the state
or Country of his former habitual residence.

18. Insert recommended by the Manila Seminar. At the Tehran 'Meeting of Experts, one
participant suggested substituting "as regards" for "with due regar~". No explan~tio?
was given. Another proposed substituting "international human nghts conven~ons
for "generally, accepted international instruments." One participant in the Meeting of
Experts complained that refugees were sometimes given a higher standard of~eatment
than nationals. Another doubted this, pointing out that the rules of operation were
precisely, not to give the refugees higher treatment than the locals. On the contrary, the
services made available to refugees in a given area are often extended, as necessary, to
internally, displaced persons and the local population as well.
29 As this is a restatement of para. 2 of this Art. VI, it had to be rephrased

accordingly.
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5. States undertake dertake to apply these principles to all
refugees without distinction as to race, religion, nationality, ethnic origin,
gender, membership of a particular social group or political opinions, in
accordance with the principle of non-discrimination. 30

6. States shall adopt effective measures for improving the
protection of refugee women and,as appropriate, ensure that the needs
and resources of refugee women are fully understood and integrated to
the extent possible into their activities and programmes. 31

7. States shall take appropriate measures to ensure that a
child who is seeking refugee status or who is considered a refugee in
accordance with applicable international or tiomestic law and procedures
shall, whether unaccompanied or accompanied by his parents or by any
other person, receive appropriate protection and humanitarian assistance
in the enjoyment of applicable rights set forth in the present principles
and in other international human rights instruments to which said States
are Parties. 32

8. States shall give special attention to the protection needs
of elderly refugees to ensure not only their physical safety, but also the
full exercise of their rights, including their right tofamily reunification.
Special attention shall also be given to their assistance needs, including
those relating to social welfare, health and housing.

30. Derived from Art. IV of the OAU Convention and Art. 3 (partially,) of the 1951
Convention. The grounds of "ethnic origin" and "gender" are added to reflect current
international standards, the latter reflecting Art. 18 of the Vienna Declaration on Human
Rights and foreshadowing the next paragraph. This clause reflects recommendation (d)
of the Manila Seminar under "Points for Further Review".
31. See para. (a) ofUNHCR Executive Committee Conclusion No. 64 (XLI) on Refugee
Women and International Protection. At the Tehran Meeting of Experts, during the
discussion of a possible provision on women, children and elderly refugees, one
participant proposed a general provision on vulnerable groups as an alternative to, a
separate one on each such group as in paragraphs 8,9 and 10.
32. Art. 22 (l) of the 1989 Convention on the Right of the Child.
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Article VIII

Expulsion and deportation

1 Save in the national or public interest or in order to safeguard
the population, 33 the State shall not expel a refugee.

2. Before expelling a refugee, the State shall allow him a
reasonable period within which to seek admission into another State. The
State shall, however, have the right to apply during the period such internal
measures as it may deem necessary and as applicable to aliens under such
circumstances. 34

3. A refugee shall not be deported or returned to a State or
Country where his life or liberty would be threatened for reasons of race,
colour, nationality, ethnic origin, 35 religion,politicalopimon." or membership
of a particular social group.

4. The expulsion of a refuge shall be only in pursuance of a
decision reached in ·accordance with due process of law. Except where
compelling reasons of national security otherwise require, the refugee
shall be allowed to submit evidence to clear himself, and to appeal to

33. This excerpt is taken from Art. 3 (2) of the UN Declaration on Territorial Asylum.
It substitutes for "on the ground of violation of the conditions of asylum". Another
alternative proposed in Note (I) to Art. VIII of the Bankok Principles would be:
"save on ground of national security or public order, or a violation of the vital or
fundamental conditions of asylum"; "national securit and public order" are the only
grounds.
provided for by the 1951 Convention in Art. 32 (1).
34. The phrase "as applicable to aliens under the same circumstances" is taken from
Note (2) to Art. VIII.
35. These additional grounds were recommended for the refugee definition by the
Manila Seminar and the Tehran Meeting of Experts respectively. See footnote (2)
above.
36. See footnote (3) above.

307



and be represented for thepurpose before competent authority or aperson
or persons specially designated by the competent authority. 37

ill. Durable Solutions

Article IV

Right of return

1. A refugee shall have the right to return ifhe so chooses to the
State of which he is a national or the country of his nationality and in this event
it shall be the duty of such a State or Country to receive him.

2. This principle should apply to, inter alia." any person who
because offoreign domination, external aggression or occupation has left his
habitual place of residence or who" being outside such place desires to return
thereto.

3. It shall [...]be the duty of the Government or authorities in
control of such place of habitual residence to facilitate, by all means at their
disposal, the return of all such persons as are referred to in the foregoing
paragraph, and the restitution of their property to them. 41

37 Art. 32 (2) of the 1951 Convention. This paragraph is consistent with the
recommendationofa participantoftheTehranMeetingofExpertsthat a refugeeshould
notbe expelledwithoutdueprocessoflaw. It is also in conformitywith Art. 13of the
1966InternationalCovenanton CivilandPoliticalRic,hts. In the nationalcontext,the
refugee's right to dueprocessoflaw in expulsioncaseswas reaffirmedin the January
1996decisionof the SupremeCourt ofIndia in the case of National Human Rights
Commission v. State of Arunachal Pradesh andAnother (1996 [1]Supreme295).
38 This and thenext twoparagraphsareparas. (1), (2)and (3)ofthe 1970Addendumto
the Bangkok Principles. The incorporation of this Addendum was understood as
appropriatein bothManila andTehran.
39 Stylisticaddition.
40 Idem.
41 1970Addendum,para.2.
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4. This natural right of return shall also be enjoyed and facilitated
to the same extent as stated above in respect of the dependants of all such
persons as are referred to in paragraph 142 above. 4J

Article V

Right to compensation

1 . A refugee shall have the right to receive compensation from
the State or the Country which he left or to which he was unable to return."

2. The compensation referred to in paragraph 1 shall be for such
loss as bodily injury, deprivation of personal liberty in denial of human rights,
death ofthe refugee or ofthe person whose dependant the refugee was, and
destruction of or damage to property and assets, caused by the authority of
the state or country, public officials or mob violence.

3.45 Where such person does not desire to return, he shall be
entitled to prompt and full compensation by the Government or the authorities
in control of such place of habitual residence as determined, in the absence of
agreement by the parties concerned, by an international body designated or
constituted for the purpose by the SecretaryGeneral ofthe United Nations at
the request of either party.

4. If the status of such a person is disputed by the Government
or the authorities in control of such place of habitual residence, or if any other

42. Modifieddueto changein paragraph numbering.
4J . 1970Addendum,para.3.
44. WhileaTehranMeetingofExpertsparticipantcalledcompensationautopia,another
called attention to its necessity when, for example, refugees' property has been
confiscated. He was probably referring to historical cases of compensation and
restitutionfrom,GermanyandfromUganda.
4S Thi. s paragraph and the next are paras. (4) and (5) of the 1970Addendum. See
footnote(37) abovefor explanation.
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dispute aris.es, such matter shall also be determined, in the absence of agreement
by the p.a:tle~ concerned, by an international body designated or constituted
asEpEC:if:i:rl n ~h (3)46 above. 47

disturbed and punished, and that the text of such appeal should be given
to refugees and clearly explained to them by their country of asylum.

Article V(A)48

Voluntary repatriation 49

1. The essentially voluntary character of repatriation shall be
respected in all cases and no refugee shall be repatriated against his will.

2. The county of asylum, in collaboration with the country of
origin, shall make adequate arrangements for the safe return of refugees
who request repatriation.

" 3. The country of origin, on receiving back refugees, shall
facilitate their resettlement and grant them thefull rights andprivi/eges
of nationals of the country, and subject them to the same obligations.

4. ~efugees who voluntarily return to their country shall in
no way be penalIzedfor having left it orfor any of the reasons giving rise
to refugee situations. Whenever necessary, an appeal shall be made
through national information media and through the relevant universal
and regional organizations 50 inviting refugees to return home without
risk and to take up a normal and peaceful life without fear of being

46 Numbering modified as per the new numbering of the paragraphs.
471970 Addendum, para. 5.

48 Under "Durable Solutions" the Manila Seminar made detailed recommendations on
voluntary repatriation which are reflected in this new Article taken from the OAU
Convention.

49Art. ~ of the OAU Convention. Similar provisions are found in UNHCR's EXCOM
Conclusion No. 40 (XXXVI) Voluntary Repatriation.
50 This phrase is substituted for" the Administrative Secretary-General of the OAU"
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5. Refugees who freely decide to return to their homeland,
as a result of such assurances or on their own initiative, shall be given
every possible assistance by the country of asylum, the country of origin,
voluntary agencies and international and inter-governmental
organizations tofacilitate their return. 51

Article V (B)S2

Other solutions

153 Voluntary repatriation, local settlement or resettlement, that
is, the traditional solutions. all remain viable and important responses to refugee
situations, even while voluntary repatriation is the pre- eminent solution, To
this effect, States should undertake, with the help of international governmental
and nongovernmental organizations." development measures which would
underpin and broaden the acceptance of the three traditional durable solutions.

51 This and the other paragraphs of this proposed Article should meet the requirements
of the Tehran Meeting of Experts participants who called for "ways and means to
facilitate return", for "the means of integration after return", and for "sustainable
reintegration" .
52 While the Manila Seminar expressed the sense that the international climate was not
ripe for a formal inclusion of local integration as a solution, it conceded that it had
provided some positive experiences. As for third country resettlement, while the Seminar
deemed it not a solution for the vast majority of refuges in the Afro-Asian region, it
nevertheless agreed that the resettlement option needed to be left open. (Report of the
Seminar, p. 6). At the Tehran Meeting of Experts, both views were expressed and
several participants called attention to the need to preserve these three traditional
solutions in light of positive experiences in specific refugee contexts. This proposed
Article reflects these views.
53 UNHCR's EXCOM Conclusion No. 61 (XLI) Note on International Protection, paras.
(iv) and (v).
54 Stylistic insertion.
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2. States shall promote comprehensive approaches, including a
mix of solutions involving all concerned States and relevant international
organisations in the search for, and implementation of, durable solutions to
refugee problems. 55

3 The issue" of root" causes is crucial for solutions and
international efforts should also be directed to the removal of the causes of
refugee movements" and the creation of the political, economic, social,
humanitarian and environmental conditions conducive to voluntary
repatriation.59

(iv) Burden Sharing

Article IX60

1. The refugee phenomenon continues to be a matter of global
concern and needs the support of international Communityas awhole for its
solution and as such the principle of burden sharing should be viewed in that
context.

2. The principleof international solidarityand burden sharingneeds to
be applied progressively to facilitate the process of durable solutions for [...]
refugees, whether within or outside a particular region, keeping inperspective
that durable solutions in certain situations may need to be found by allowing

55 Manila Seminar (see Report of the Seminar, p. 6). At the Tehran Meeting, of Experts,
one participant recommended the consideration of "regional approaches", which in fact
are not at all ~xcluded from the concept of "comprehensive approaches".
56 The word "issue" is substituted for "aspect" for stylistic purposes.
57 The word "root" is added to the text in order better to reflect the recommendation
made at the Tehran Meeting of Experts.
58 UNHCR's EXCOM Conclusion No. 40(XXXVI), para. (c).
59 Addressing the root causes of refugee movements by ensuring "sustainable
repatriation" was recommended at the Tehran Meeting of Experts.
60 The Manila Seminar recommended that paras. 1 to IV of the 1987 Addendum be
incorporated into the Bangkok Principles under the heading of "Burden Sharing and
become a new Art. IX.
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access to refugees in countries outside the region, due to political, social and
economic considerations.

3. The principle of international solidarity and burden sharing
should be seen as applyingto allaspects ofthe refugee situation, including the
development and strengthening of the standards of treatment of refugees,
support to States in protecting and as~istingre~gee~, the provi~i~~?f durable
solutions and the support of international bodies withresponsibilities for the
protection and assistance of refugees.

4. Internationalsolidarityandcooperationinburden sharingshould
be manifested whenever necessary, through effective concrete measures in
support of States requiring assistance, whether through financial or material
aid through resettlement opportunities.

561 In all circumstances the respect for fundamental
humanitarian principles is an obligation for all members of the
international community. Giving practical effect to the principle of
international solidarity and burden sharing considerably facilitates States'
fulfillment of their responsibilities in this regard.

61. This paragraph is added to ensure a more complete statement of the principle of
burden sharing and arises out of the discussions at the Tehran Meeting of Experts.
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VAdditional Provisions=

Article Xv
IX. DEPORTATION OF PALESTINIANS IN VIOLATION OF

INTERNATIONAL LAW PARTICULARLY THE FOURTH GENEVA
CONVENTION OF 1949 AND THE MASSIVE IMMIGRATION
AND SETTLEMENT OF JEWS IN THE OCCUPIED
TERRITORIES

Rights granted apart from these Principles=

Nothing in these Articles shall be deemed to impair any higher rights
and benefits granted or ehich may hereafter be granted by a state to refugees. (i) Introduction

ArticleXI65 The subject "Deportation of Palestinians inViolation of International
Law, perpendicularly the Fourth Geneva Convention of 1949" was taken up
by the AALCC consequent upon a reference made by the delegation ofthe
Islamic Republic oflran at the 27th Session of the Committee (Singapore).
During that Session it was pointed out by the delegate ofthe Islamic Republic
ofIran that: "the Zionist entity (Israel) had deported a number of Palestinians
from Palestine as a brutal response to the upheaval by the people in the occupied
territory. The deportation of people from the occupied territory, both in past
and recent times constituted a severe violation ofthe principles of International
Law and also violated the provisions of international instruments and
Conventions such as the Hague Conventions of 1899 and 1907, the UN
Charter, 1945 and the Geneva Convention relative to Protection of Civilian
Persons in time of war, 1949 all of which prohibited deportation as a form of
punishment of deterrent factor, especially in an occupied territory". After
preliminary exchange of views the Islamic Republic of Iran had submitted to
the AALCC Secretariat a memorandum and called upon to study the legal
consequences of the deportation of Palestinians from occupied territories.

Cooperation with international organizations

.St~tes shall co-operate wi~ the Office of the United Nations High
Co~mlsslO~er for Refugees and, In the region of its mandate, with the
United Nations Relief and Works Agency for Palestine Refugees in the
Near-East. 66

The topic was considered at the 28th and 29th Sessions of the
Committee held at Nairobi and Beijing respectively. The study presented at
the 28th Session concluded that the deportation of Palestinians did indeed
constitute a flagrant violation of customary international law of armed conflicts
as well as contemporary international humanitarian law, and hence the
occupying powers were acting in flagrant violation of international law. It also
affirmed the inalienable right of Palestinian people for self determination and
the right to return to their land and directed the Secretariat to undertake a
further study includingthe question of payment of compensation to Palestinians.
Pursuant to that decision the study presented at the 29th Session tried to
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62. Title added for clarity.

63. This is the former Art. IX. The Manila Seminar had recommended that a new Art. IX
~ ~serted under the rubric" Burden Sharing, " and that this text be renumbered Art. X.

. TItle added for clarity.

65.U.nde~,the headi~g of "C~~ration with international organizations", the Manila
Se~ e:'Pressed Its apprecranon to UNHCR as well as to UNRWA for their dedication
~ their duties on behalf of refugees." (Report of the Seminar, p.5)

. Oncooper~on with UNHCR, see Art. vm (1) of the OAU Convention, Art. 350ftlle
~915~Convention, and Art. IIof'the 1967 Protocol relating to tlle Status of Refugees.



establish that payment of compensation for deportation is both a matter of
customary international law as well as an explicit stipulation of contemporary
international law as codified in the Hague Convention of 1907, the Fourth
Geneva Convention of 1949 and the 1977 Protocols thereto. The study also
emphasised that not only had the Palestinian people been denied exercise of
their fundamental human rights and freedoms but grave injustice had been
perpetrated against them. After due consideration ofthe topic inBeijing (1990)
the Secretariat was directed to follow up the subject with consideration of
legal aspects, of the resettlement in violation of international law by the State
oflsrael, of a large number of Jewish migrants inPalestine.

The study presented at the 30th Session (Cairo 1991) focussed on
the Israeli Settlements in the occupied territories. Since 1967 through
expropriation ofPalestinian lands and the issue of massive immigration ofJ ews
from the former Soviet Union and their resettlement in the occupied territories
of Palestine. The right ofthe Palestinian people to return to their homeland
had also been discussed in the Secretariat study. During the Session concern
was expressed at the continuing denialand deprivation of the inalienablehuman
rights of the PalestinianPeople includingthe right to self-determination and the
right to return and establishment oftheir independent State on their national
soil. The committee requested the Secretary General to continue to monitor
the events and legal developments in the occupied territories of Palestine and
decided to include the item on the agenda of its 31st Session.

Thereafter, following the conclusion of a Co-operation Agreement
with the League of Arab States, the Secretariat convened in conjunction with
the office of the League of Arab States, a two-day workshop inNew Delhi on
the question of deportation of Palestinians and the Israeli policy and practice
of immigrationand settlement ofJews. The brieffor the 32nd session (Kampala
1993), reflecting the developments included a report ofthe aforementioned
workshop for which the Secretariat had prepared a working paper on the
legal aspects ofthe Palestine Question. The brief of documents prepared for
consideration at the AALCC's 32nd session established that the Hague
Conventions of 1899 and 1907 are applicable to the territories occupied by
the Israelis since 1967 as their occupation stems from acts of aggression and
invasion. It also demonstrated that the 1949 Geneva Conventions are also
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applicable to these occupied territories, particularly since Israel i~ ~Hi~h
Contracting Party to those conventions and that therefore the Pal~st~~ns in
the occupied territories are protected persons by virtue ofth~ applicabIlity of
the principles oflnternational Humanitari~ Law. Further,. It demons~r~~ed
that contemporary International Law prohibits the deportatlOn ~fthe civilian
population in occupied territories to the territory oft.he occupying po~e~ or
any other State. It also pointed out that the International La~ Corruruss~on
had in its Draft Code of Crimes Against the Peace and Secunty of Mankind
expressly stipulated that the dep~rtation o~ people, and the resultant
demographic changes, is a crime against humaruty.

The study prepared for the 34th Session (Doha) reflect.edthe.events
and developments following the Middle East Peace Process including the
principles on Interim selfGovernment Arrangement of September 19:B and,
the 1994 Agreement on the Gaza Strip and Jericho area. ~t tha~Ses~lon, t~e
Conunittee inter alia. decided that this item be considered in conjunction with
the question of the Status and Treatment ofRefugees. ~er due deliberati~ns
the AALCC at its 35th (Manila 1996) Sessiontook cogrnzance of the hardships
suffered by the Palestinian refugees and directed the Secretariat t~ conti~ue to
monitor the developments in the occupied territories from the VIewpoint of
relevant legal aspects. It also decided to place the item on the agenda ofthe
36th Session.

'The Secretariat monitored with great concern the important events
which occurred in Palestine and the occupied territory within the context of
this Agenda item-since Manila Session. It registered t~ou~ these ~vents and
through the specialized comments and analysis cont~ed m legal Joun:als of
international law the major developments concerrung the deportaion of
Palestinians and massive immigration ofJews topic.

The study prepared by the Secretariat had exposed to the ~~C
Member States the current serious developments in the occupied temtones
which could lead to deterioration of the situation in the region and to resumed
cycle of tension and violence, endangering peace and security not only in the
Middle East but throughout the world.
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Thirty Seventh Session: Discussion restore full respect and implementation of international instruments including
the Fourth Geneva Convention and rules of international law.

. The Deputy, Secretary General Dr. W. Z. Kamil while introducing
the Item "Deportation of Palestinians in Violation of International Law
Particularly the Fourth Geneva Convention of 1949 and the Massive
Immigration and Settlement ofJews in the Occupied Territories" stated that
the item was included on the agenda of the Comrnittee in 1988. It was
referred to the Committee in the 271lt Session held in Singapore by the
Government of the Islamic Republic of Iran. From that time, the Secretariat
has in its successive sessions monitored the subject, very carefully and added
that the subject has gone through three phases:

After due deliberations at that Session AALCC in the resolution
elated to this item underlined the hardships suffered by the Palestinian people

and directed the Secretariat to continue to monitor the developments in the
occupied territories, from the viewpoint of relevant legal aspects.

He observed that a glance of hope which marked,the second phase
almost vanished and third phase which set in, too soon, brought with it
disappointment. The 36th Session ofthe ~CC held in Te.hran, ~ast y~ar
was particularly important, because it was held In the wake of difficult~es being
experienced in the implementation of the peace process. It was noticed that
despite all documents, agreements and resolutions, the unlawful measures taken
by the Israeli armed forces against innocent Palestinians was a flagrant
contradiction to the principles of international law and needed to be strongly
denounced. Further the Secretariat briefhad brought to the knowledge of the
AALCC Member States the serious developments in the occupied territories
which could lead to a deterioration of the situation and to a resumed cycle of
tension and violence: endangering peace and security not only in the Middle
East, but throughout the world.

He noted that during the first phase, it was concluded that the
deportation ofPalestinians did indeed constitute a flagrant violation of customary
international law of armed conflicts as well as contemporary international law,
and hence occupying powers were acting in flagrant violation of international
law. The follow-up emphasized that not only had the Palestinian people been
denied the exercise of their fundamental human rights and freedoms but grave
injustice aimed at the destruction of these rights had been perpetrated against
them by Israel. The Secretariat also underlined the massive immigration of
Jews from the fornier Soviet Union and the Israeli practice of settlement of
Jews in occupied Palestinian territories.

During the second phase the,intemational community saw a ray of
hope, by virtue of the signing of agreements between the parties. The Study
presented at the 341lt Session held in Doha (1995) reflected the events and
developments following the Middle East Peace Process including the Principles
on Interim Self- Government Arrangements of September 1993 and the May
4, 1994 Agreement on the Gaza Strip and Jericho Area. At that Session, the
Committee, inter alia decided that this item be considered in conjunction with
the question of the Status and Treatment of Refugees.

The Secretariat had monitored the situation over the past one year
and that the situation was far from satisfactory. The Israeli Government
continues to evade the implementation ofthe agreements and commitments
that have been agreed upon thus endangering the whole Peace Process, through
building settlements, confiscating ofland and the Judiasation ofJerusal~~ by
imposing the policy of dictations and "fait accompli" on the ground, military
escalation and threatening to reoccupy Palestinian Authority areas.

The decision which was taken by the Israeli Government to build a
Jewish residential neighbourhood on Jabal Abu Ghneim, South of Arab
Jerusalem, is a step which is considered a flagrant violation ofthe principle~ on
which the peace process was based and of all international laws and resolutIons
in particular Security Council resolutions ?42 a~d 338 .. He was ?f~he firm
view that these Israeli measures, which are inconsistent WIth the principles on
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The Deputy Secretary General stated that during the 351lt Session
Manila( 1996) it was inter alia felt that the steps towards peace between the
conflicting parties would hopefully settle all pending issues including the
deportation of Palestinians in violation of International law, and would also
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which the peace process was based need to be strongly condemned. These
decisions are a violation of international law and are a threat to the peace
process and could plunge the region once again into struggle, tension and
instability. Furthermore, this systematic violation of the "Peace process"
compelled the international community to take some decisive decisions on
how to bring back peace to the region.

she said that the process that started at New Delhi in September 1996 towards
the updating of the Bangkok principles was indicative ofthe keen and abiding
interest of AALCC Member States in solving refugee problems. She cited
the recent efforts ofUNHCR to address refugee issues at regionallevel,more
particularly in CIS countries and South West Asia. The association of AALCC
and UNHCR in the updating ofthe Bangkok Principles, she felt, could ensure
uniformity, consistency and predictability on the protection of refugees in the
Asian-African region. Acknowledging the need for further reflection on the
Manila Seminar and Tehran expert group recommendations, she hoped that
the AALCC would endorse the recommendation for continued consultations
between AALCC and UNHCR, on updating the Bangkok Principles. She
also expressed the willingness ofUNHCR to support this process.

The General Assembly during its 52nd Session, in its resolutions 52/66
and 52/67 has expressed grave concern about the decision ofthe Government
ofIsrael to resume settlement activities, including the construction ofthe new
settlement in Jabal Abu Ghneirn, inviolation of international humanitarian law,
relevant United Nations resolutions and agreements reached between the
parties, as well as, about the dangerous situation resulting from actions taken
by the illegal armed Israeli settlers in the occupied territory, as illustrated by
the massacre of Palestinian worshippers by an illegal Israeli settler in AI-
Khalilon.

The Delegate of Palestine appreciated the work undertaken within
the Committee since 1964 on the suject of refugees. In the light ofthe special
problems faced by Palestinian refugees, he called for a reformulation of Article
IV paragraph 4 of the proposed revised version of Bangkok Principles
submitted by the Secretariat, to include the rights of dependents and a wider
scope for the term 'dependents'. Invitingattention to ArticleX of the Secretariat
proposals, he underscored the financial constraints that hindered UNHCR
assistance to Palestinian refugees, and appealed to AALCC Member States
to help UNECR financially with a view to ensuring effective Pliotection and
assistance for the Palestinian refugees.

The continuing violation of the human rights of the Palestinian people
by Israel was a cause of concern, especially the use of collective punisliment,
closure of areas, annexation and establishment of settlements and the continuing
actions by Israel designed to change the legal status, geographical nature and
demographic composition of the occupied Palestinian territory, including
Jerusalem.

He felt that due to the fast deteriorating situation there is an urgent
need to reach a final settlement Onthe question of Palestine that will allow
Palestinian people to attain their legitimate rights, inkeeping with international
law and with the fundamental principles established at the Madrid and Oslo
Conferences and subsequent Agreements which ensure security and stability
for all in the region.

Turning to the aspect of Deportation of Palestinians, he appreciated
the work undertaken by the Secretariat on this subject of vital importance.
He stated that even after fiftyyears of suffering just and durable peace evaded
the people of Palestine.

The Representative of the Office of United Nations High
Commissioner for Refugees (Ms. Irene Khan) conveyed the wishes of Mrs.
Sadaka Ogata, the United Nations High Commissioner for Refugees for the
success of the 37 th Session of the AALCC. Recalling the close relationship
that has endured for the {Jastfour decades between AALCC and UNHCR,
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Even though the Palestinian Liberation Organization adopted all
diplomatic ways and means on the path of peace, justice and rightness, the
beam oflight which appeared after the conclusion ofthe Madrid and Oslo
Agreements had vanished due to the policiesadopted by the Israeli Government.
The policies adopted by the Israelis were in contravention of established
principles of international law. Instead, Israel was attempting to place new
principles and rules which in effect nullifies all agreements and the 'land for
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The Delegaate of Ghana reiterating the importance of durable solutions
323

peace' formula. The practice of these new policies not only was the cause of
immense suffering for the Palestinian people but against the international
community as a whole which rejected these practices.

more focussed attention on 'burden-sharing' within the Bangkok
principles,framework was urged.

The AALCC in his view provided a forum for exchange of views on
this topic and could provide a united stance of justice and condemnation of
violence perpetuated against the Palestinians. He suggested that the AALCC
continue to monitor the developments to include all Israeli practices in violation
of international law. He also drew attention to the General Assembly
Resolutions adopted during the 52 nd Session which had called for the convening
of a Conference of the Contracting Parties to see how the four Geneva
Conventions could be applied to the Palestinian problem.

On the item "Deportation of Palestinians in Violation ofInternational
Law" he stated, that his country had, always considered that Deportation of
Palestinians and establishment ofJewish Settlements inPalestine, were violative
of the Hague Convention of 1907, the Fourth Geneva Convention of 1949
and 1977 protocols. He also condemned these and other acts that are in
violation of international law, UN Resolutions and international agreements
that denied the Palestinians their rights, including the right of self-determination.
He supported the retention of this item on the agenda ofthe Committee.

The Delegate of Pakistan drew attention to the fact that most of the
world's refugee population was hosted in third world developing countries of
Asia and Afiica. In this context, he emphasized the need for 'equitable burden
sharing' to ensure the high international standards of refugee treatment. Hence
322

The Delegate of Tanzania pointed out that certain types of refugee
situations are thrust on some states, by incidents that are not within the
control of such states. He cited the examples of refugees fleeing civil wars,
wars of external aggression, natural calamities such as drought, famine and
floods. He detailed the commitment and practice in Tanzania, where the
intricacies of refugee definition did not pose-any problem in the according of
protection to refugees from neighbouring countries. He also appreciated the
conduct of refugees in Tanzania, who had never claimed any privileged status
but readily integrated with the local community. However, he pointed out that
the scarce resources availablewas becoming a problem in according recognised
international standards oftreatment for refugees. He stressed the need to
develop inward looking approaches in determination of refugee status and
tackling mass exodus of refugees. Drawing a distinction between the refugee
policies in Europe and other developed countries, he said that the Asian-
African countries should develop responses to suit their special requirements.
In this connection, he called for elaborating on the concept of burden-sharing.
Possibly,the payment of compensation to the refugee victims could be explored.
This can be developed by imposing an obligation on the country of origin that,
wherever possible, it should share with the country of refugee the burden of its
nationals who are in refuge. He stated that the amount of contribution would
depend on the degree offault on the part of the country of origin and the
extent of its stability

The Delegate of the Islamic Republic ofIran was of the view that
refugee problems inthe present context warranted new approaches and devising
innovativeinstitutionalstructuresfor confrontingthe evolvingdynamicsof refugee
movements. Though the Bangkok Principles have served as valuable points
of reference for States seeking to develop standards in meeting the refugee
challenge. He highlighted the need to identify new reference points to achieve
fullrelevance of the present problems and the flexibilityto tackle future problems.
In this connection, he welcomed the recommendations ofthe Manila Seminar
and the Expert Group meeting at Tehran. His delegation was ofthe view that
'international protection' and 'burden sharing' were two pillars ofinternational
solidarity. On durable solutions, he acknowledged that 'voluntary repatriation'
was a right of the refugee, and emphasized the importance of strengthening
and promoting ways and means to facilitate voluntary, safe and dignified return
of refugees. On the item"Deportation of Palestiniansinviolation ofInternational
Law' he recalled that the item was taken up by the Committee at its Singapore
Session (1 988) upon the proposal of the Iranian Delegation. He said it was
unfortunate that Palestinian people still continued to suffer and supported the
proposal to continue to keep the item on the agenda of the AALCC.



The Delegate of Egypt reiterated the importance of the item for the
Committee and supported the suggestion of the Representative of Palestine
and the Delegate of Syria, that the Secretariat continue to monitor different
dimensions ofthe matter and expand the scope of examination ofthe study.

On the item of"Status and Treatment ofRe~~ees, he expr~ssed his
appreciation to the AALCC, UNHCR and the Government of the Islamic
Republic of Iran, for convening an Expert Group Meeting on Status and
Treatment ofRefugees. He characterized the Meeting as a good starting point
for concretising the unified aspirations ofthe Asian-African States towards
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The Delegate of India outlined the liberal traditions of Asian-African
countries inreceiving and treating huge refugee populations. Citingthe examp~e
ofIndia he stated that a consistent and voluntary protection extended by his
country: is well acclaimed and met the best known international sta?dards ~
this regard. He affirmed his country's stand that a universally recogrnzed ~asI~
for determining the status of refugees is the well founded 'fear of persecutIon
and the importance of the principle of non-refoulement. Both these aspec~s,
in his view were adequately reflected in the Bangkok Principles. Whil.e
appreciatit:g the work of the AALCC in the revie~ ofBan~ok ~rinciples, It
was his view that the review process should consider the, direction taken by
international refugee law, in particular and human rights law in general. The
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The Delegate from Syria highlighted the need to solve the Palestinian
issue. Expressing hope that there would be ajust and lasting solution to the
Palestinian issue, he condemned Israel for disrupting the peace process. In
this regard he mentioned the mandate of General Assembly Resolutions 242,
328 and 425 which had called for complete withdrawal of Jews from all
Palestinian territories. The non compliance of these resolutions, showed
disrespect and violation of established international law. The deportation of
Palestinians and resettlement of Jews in his governments view, tantamount to
violation of all international legal instruments applicable to the region. He
warned that the situation had international complications and West Asia should
be able to live as a zone of peace. He supported the view that the topic be
placed on the agenda of the 38th Session ofthe AALCC.

the issues of resolution of refugee problem. Welcoming the proposed chan~es
to the definitionof refugees, he stressed the need to distinguishbetween genume
refugees and terrorists. The updating ofthe Ban~ok Principles should exclude
persons alleged to have committed ~e.inous~nm~s. In th~sregard,. he called
for a clear definition of the term 'political cnmes . Drawmg attention to ~he
UN Declaration on Suppression oflnternational Terrorism, 1996 and Article
11 ofthe UN Convention on Suppression of Terrorist Bombing 1997,which
deals with political crimes, he suggested that an analogous provision could be
incorporated in the revised Bangkok Principles. His delegati.on concurr.ed
with the view expressed by many delegates that developmg countnes
experienced special difficulties, in complying with the higher standards of
treatment provided for in the 1951 Convention. In this context, he endorsed
the need for further elaboration of the concept of burden sharing. Furthermore,
he reiterated his country's understanding that voluntary repatriation was the
ideal solution for the Asian-Africanregion. Expressing hisappreciation towards
the Secretariat for the preparation of a comprehensive summary ofthe Tehran
proceedings, he enquired whether the Egyptian proposal sUb.mitted at the
Expert Group Meeting on 'definition of refugees' found place in the.Report
produced by the Secretariat.

The Deputy Secretary General, Dr. W. Z. Kamil clarified that the
proposal has been reflected in the Secretariat document. And -the Secretariat
is presently studying the proposal and would report on the same to the 38th

Session.

to refugee problems, expressed the view that States should create conducive
conditions in their territory to prevent any refugee outflows and enable return
of refugees in conditions of safety and dignity. Taking note of the views
expressed at the Tehran Expert Group meeting he appreciated the work done
within AALCC on the theme of "burden sharing" which in his view, required
more attention in any updating or revision of the Bangkok Principles. Recalling
the directives of the Tehran meeting he calledupon the Secretariat to undertake
an indepth study of the issues concerning the updating of Bangkok Principles
and make a report to the next session. He requested the Secretariat to continue
to monitor the situations in Palestine and to submit a report to the next Session
ofthe Committee.



~rocess shoul~ also take intu consideration the difficulties of States which
~~clUd~Ssca:~lty of resources, socioeconomic problems and the security
imension ansmg out of mass influxof refugees.

The Re resentativefrom the Or anisationoflslamic Conference OIC
lauded the efforts ofthe Deputy Secretary General for,presenting an excellent
background document onDeportation ofPalestinians. Recallingthat countries
are celebrating the fiftieth anniversary of the Universal Declaration of Human
Rights 1948, he bemoaned the fact that Palestinians are still suffering without
a homeland. The Middle East Peace process in his view had reached a
deadlock, as Israel refused to implement General Assembly resolutions
calling for complete withdrawal from Palestinian lands. In this regard, he
called for immediate cessation of hostilities, killingof women and children and
freeing of over 5000 prisoners, held by Israel. He appealed to the AALCC
and the internationalcommunityto force Israel to implement General Assembly
resolutions to ensure just and lasting peace in the Middle Eastern region.

. In his delegation's view the inclusion of elements drawn fr h
nght.s la~ and humanitari.an law, in the definition of refugees, wo~~ le~;:
d~phca~lOn and congestion of provisions, besides distorting the desired
o~entatIon. It was his beliefthat the definition of refugees was inter-linked
Withthe other three issues discussed at the Manila and 'T' hr .. I' Ie anmeetmgs. More
~artiCUarly, spe~ng on the relationship between the 'refugee definition' and
bur~en sha~~g , he ~tated that a view had been expressed at the Tehran
m~tmg that, international burden-sharing would not be availablefrom States
which have accepted the conventional definition of refugees to States which
have acc~pt~d the enlarged definition of refugees, because the perception of
re~ge~s ISdifferen~for those States. He called for a deeper consideration of
this pomt. It was hIS.government's position that voluntary repatriation is the
most preferred solution for refugee problems in the Asian-African region.

. The I?elegate of Uganda elaborating on the traumatic conditions of
eXIsten~ew~ch :efug~~ experienced in the countries of refuge, called for a
new ?nentatIOn m asSISt~~..and protecting refugee populations. He was of
the ~ew tha~the responsibility of solving refugee problems should shift from
the mt~rna:lO~al c~~munity to the refugee producing countries. These
~ountn.es, m his opll~llon,had an obligation towards their citizens and the
internationalco~~ty t? maintainand sustainconditionswhich are conducive
to p~ace and s:abIhty wI~hintheir territory. He urged that the Secretariat
contmu~ ~t~~ymgthe tOPICof refugees and include in its work a study on the
responsibilities of refugee producing States.

The Representative ofUNHCR (Mr. Fontaine) in his intervention
sought to clarify on some issues raised by the delegates. Regarding the
comments on terrorism by the delegate of Egypt, he sai~UNHCR shared his
concern about the need to combat terrorism and to prevent the abuse ofthe
asylumprocess to shieldterrorists. However, as indicated at the Tehranmeeting
UNHCR was also concerned that including a speciftc reference to terronsm
in the exclusion clauses might encourage people to equate refugees with
terrorists, thereby undermining the protection regime. It is better to deal with
that.in international instruments speciftcallyaddressing the terrorism issue, not
in the refugee definition of the Bangkok Principles. Indeed, the exclusion
clauses of the refugee definition are already quite adequate and if applied
properly, they will exclude a terrorist. Proper application of the inclusion
clauses is what is needed.

Referring to the statement by the Delegate of India on the capacity to
host refugees, he stated that the objective of refugee law is to identify :vho

needs international protection and under what conditions it should be gtv~n,
when and by whom. The capacity to host is a practical issue which is ~~Ite
satisfactorily dealt with under burden sharing, not under the refugee definitlon.

In connection with the views of the IndianDeligate as to the danger of
duplication between refugee law and humanitarian and human rights law, he
stated that the principles at issue here are already part of refugee law. It was
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!uming to the subject "Deportation of Palestinians in Violation of
InternatI?~al L~w" he observed that his Government had supported the rights
ofP~lest1mans m every fora wherever discussed. He urged the Secretariat to
contmu~ to ~onitor the plight of the Palestinian people and prepare an
appropnate bnefforthe next session.



therefore simply a question of updating the Bangkok Principles by including
them therein. made the following observations. As regards, the item "Status and Treatment

of Refugees" , he said the deliberation at this session seemed to indicate a
broad agreement on the need to review the Bangkok Principles. More
specifically, he stressed on the importance of ,burden-sharing' in addressing
refugee problems in the Asian African region. He stated that the Secretariat
should in furtherance of the Tehran recommendations, carry out an indepth
study on the proposed changes and present a working paper for consideration
of the thirty-eighth session of AALCC.

On the reference to burden sharing made by the Delegate ofIndia, he
pointed out that the Tehran Meeting of Experts had strongly endorsed the
recommendations of the Manila Seminar to incorporate into the Bangkok
Principles - the substantive paragraphs of the second Addendum to the
Bangkok Principles - UNHCR supports this, as this Addendum presents a
good set of provisions to update the Bangkok Principles.

As regards, the proposal by the delegate om ganda, that responsibility
should be shifted from the international community as a whole to the country
of origin, he said that UNHCR fully supports expanding responsibility from
the country of asylum to include the country of origin. This is precisely what
has been happening in the last decade or so and that countries in the Asian-
African region have given the example in this respect. In this connection he
drew attention to the Comprehensive Plan of Action (CPA) on Indo-Chinese
Refugees which put great emphasis on the responsibilities of the country of
origin. Under the CPA, the countries of origin fully co-operated with the
international community not only in receiving their citizens in dignity and safety,
but also in participating in drawing up the rules and regulations relating to the
whole undertaking.

On the item "Deportation of Palestinians" he recalled that the fact that
the item had been on the agenda of the committee for a decade was reflective
ofthe unfortunate conditions in which the Palestinian people had to exist. He
said that the item should be retained on the agenda of the AALCC for
consideration at its 38th Session. He reflected in his summary the views of
most ofthe Delegations that the monitoring made by the Secretariat should be
widened and sought the views ofthe delegates about modifying the item to
read: "Deportation of Palestinians and other Israeli Practices among them the
Massive Immigration and Settlement ofJews in the Occupied Territories in
Violation oflnternationallaw Particularly the Fourth Geneva Convention of
1949". When he did not notice or register any objection from the Assembly
he announced its acceptance for the new scope of monitoring assigned to the
AALCC Secretariat.

The Delegate of Egypt, While responding to the intervention by the
representative ofUNHCR, stated that the implication of his delegation's
statement was not to find fault with the 1951 Convention but to highlight the
discrepancies that have crept in while administering the 1951 Convention's
exclusion clause to concrete cases within the domestic legal systems. It was
the understanding of his delegation that the effect of the 1997 UN Convention
on the Suppression of Terrorist Bombings was to address the issue at the
fOllowing two levels: firstly, it prohibits the granting of asylum to a person
alleged of committing a crime and secondly, where asylum was granted to a
person, steps need to be taken to monitor that he does not abuse the right of
asylum by indulging in criminal activities.
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The Vice-President, while closing the deliberations on the two items



(ii) Decision on the "The Deportation of Palestinians In
violation of International Law Particularly The Fourth Geneva
Convention of 1949 and The Massive Immigration and
Settlement of Jews In The Occupied territories"

(Adopted on 18.4.98)

3. Decides to Place the item "Deportation of Palestinians and
other Israeli Practices among them the Massive Immigration and Settlement
of Jews inthe OccupiedTerritoriesinViolationoflntemational Law Particularly
the Fourth Geneva Convention of 1949" on the agenda of the Thirty eighth
sessjon.

The Asian African Legal Consultative Committee at its thirty-
seventh session

.'
Having considered Doc. No. AALCCIXXXVIIINew Delhi/98/S9;

Having heard the comprehensive statement of the Deputy Secretary
General; j

Having also heard with great concern the comprehensive statement
of the Head of Delegation of Palestine and other related statements;

Following with interest and hope the peace efforts being exerted for
the achievementof ajust andcomprehensivesolutionof the questionofPalestine
on the basis of Security Council resolutions 242 (1967),338 (1973) and 425
(1978) and the formula of "land for peace" and the legitimate rights of the
Palestinian people;

Mindful of the difficulties being faced in the implementation of the
peace process;

Taking cognizance of the hardships suffered by the Palestinian
people;

1. Expresses the hope that ajust and durable solution will allow
Palestinian people to attain their legitimate rights;

2. Directs the Secretariat to enlarge the scope of monitoring the
developments in the occupied territories from the view point of relevant legal
aspects; and
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II"
(iii) Secretariat Study: Deportation of Palestinians In Violation

of International Law particularly the Forth Geneva Convention of1949
and the Massive Immigration and Settle ment of Jews in the Occupied
Territories. "

Pursuant to the resolution adopted at the Tehran Session the ~\LCC
Secretariat monitored the developments on the subject. In the year that was,
not a single day passed without a home or more being demolished by the
Israeli occupation authorities in the occupied territories. Such a policYf,rimarilY
aims at displacing the indigenous Palestinian population from their Ian \ . These
acts of demolition and the expansion ofjewish settlements on Pa estinian
occ~pied land are clearly policies designed to undo the "peace pro\c\ess" and
continue to create a status quo. )

These policies of the Israeli Govermnent have been ado~;ed and
implemented to deliberately destroy the agreements, thus reversing th path of
Palestinian - Israeli reconciliation, and possibly bringing to an end th e whole
Middle East Peace Process. At the same time the perpetration of these acts
which occur in linewith the Government's policy are completely heterog'Feous
with the Declaration of Principles regulating all the steps to be taken du~~g the
transitional period. This Declaration should have .led to a permanent setttement
based on Security Council resolutions 242 and 338. These POliCifs-&!~
precisely at preventing such a final settlement through a total methodological
violation of allthe main components of the agreements on the transitional J:re. riod.
These main components can be summarized as follows: ,- L

(a) The first relates to the establishment and expansion of the
jurisdiction of the Palestinian National Authority and the Palestinian elected
council to all of the west Bank and Gaza, except Jerusalem, the Israeli
Settlements and military locations. Linked to this is the withdrawal and
successive redeployment of the Israeli army upto specified locati~ms, the
dissolution ofthe Israeli civiladministration, and the withdrawal ofthe military
Govemment.
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(b) The second relates to the territorial integrity of the West Bank
and Gaza, and linked to that, the safe passage between them, the freedom of
movement of all persons and goods, and the need to preserve the lawful
ownership ofthe land.

(c) The third relates to the improvement of livingconditions of the
Palestinian people, the development of the Palestinian economy, and co-
operation between the two sides in economic fields, as detailed in the Paris
Agreement.

(d) The fourth component relates to the postponement of
negotiations on specific issues, such as Jerusalem and settlement, to the final
status negotiations, which normally require that parties will not create new
"facts on the ground", prejudging the outcome of these talks.

All of these components, as well as many other detailed and important
elements of the agreements have been systematically and comprehensively
disregarded and violated by the Israeli side. For instance, Palestinian
Jurisdif,tion is still limited to a small percentage of the territory; Israeli
redeployment to specified locations has not taken place; allkinds of restrictions
on freedom of movement have been imposed; confiscation oflands and theft
of natural resources continue, the livingcondition of the Palestinian people has
sharply deteriorated; creation of new "facts on ground" has intensified, and
attempts to change the demographic conditions and legal status of Jerusalem
continues, as do illegal settlement activities. In addition, return of displaced
Palestinian'), totalling more than half a millionpeople has been stopped. Finally,
direct Israeli oppression against the Palestinian people goes on, including
assassinations and demolition of their homes. This systematic violation of the
"peace process" compelled the international community to take some decisive
decisions on how to bring back peace to the region, some steps taken in this
regard are mentioned below.

On 15 July 1997, the Tenth Emergency Special Session (ESS) ofthe
General Assembly on illegal Israeli actions in occupied East Jerusalem and
the rest of the occupied Palestinian Territory was resumed. A resolution (ES-
10/3), among the strongest ever, was adopted. The resumed tenth ESS was
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convened following the presentation of a report by the Secretary General of
the United Nations, in accordance with resolution ES-l 0/2. The report provided
additional information on the illegal policies and practices of the Israeli
government, especiallywith regard to Jerusalem and illegalsettlement activities,
as well as many, serious ramifications of these measures.

responsibilities, including personal, arising from persistent violations and grave
breaches ofthe Conventions.

Ministers Meeting in New York

The report indicated that Israel, in rejection of the provisions of
resolution ES- 10/2, has not ceased its construction of a new settlement at
Jabal Abu Ghneim and emphasized the dangers of that settlement for
demographic, economic and other reasons, as well as for its negative effects
on the peace process. It stressed the fact that Israel continues its overall
illegal settlement campaign, confiscating land, expanding existing settlements
and building bypass roads, contrary to Security Council resolutions. Further,
the Israeli government continues to implement illegal measures in Jerusalem
aimed at alteringthe city's character, legal status and demographic composition,
including attempts to deal with Palestinian Jerusalemites as "resident
immigrants", subject to discriminatory immigration controls, a practice now
threatening 60':80,000 Palestinian Jerusalemites.

In late September, 1997, the regular ministerial-level meeting of the
Arab Group, Organization of the Islamic Conference (OIC), Non-Aligned
Movement (NAM) and the Group of77 (G 77) were held parallel to the
general debate of the General Assembly, marking the start ofthe 52nd Session
of the UNGA, with foreign ministers present, all four groups adopted strong
positions in support of the Palestinian cause and the uNwork in this regard.

The ministers expressed, inter ali~ their deep concern over the serious
deterioration ofthe Middle East Peace Process and the increased tension in
the occupied Palestinian Territory, including Jerusalem and in the region as a
whole as a result of the policies and actions of the current Israeli Government.
The ministers also expressed their support for the recommendation contained
in resolution ES-1O/3 (lOth Emergency Special Session) to convene a
Conference of the High Contracting Parties to the Fourth Geneva Convention
on measures to enforce the Convention in the occupied Palestinian Territory,
including Jerusalem, and 'to ensure its respect.

The principle of territorial integrity, which was agreed upon in the
Declaration of Principles, has been fiustrated by the closure and severe Israeli. . h Irestnctions on t e movement of persons and goods, and that the government
ofIsrael has not accepted the de jure applicability of the Fourth Geneva
Convention ofl949 to allthe territories occupied since 1967, in contrast to all
other High Contracting Parties, who retain consensus on that applicability.

On 13 November, 1997 the 10th Emergency Special Session of the
General Assembly (uniting for Peace Formula) was resumed for a second
time to consider the continuation of illegal Israeli actions in occupied East
Jerusalem and the rest ofthe occupied Palestinian Territory. The resumption
was a follow up of the results of the previous meetings of the ESS and to
specifically consider the report of the Secretary General of the UN on the
issue of the convening of a conference of the High Contracting Parties to the
Fourth Geneva Convention of 12 August 1949, on measures to enforce the
Convention in the occupied Palestinian Territory, including Jerusalem. the
Session was also resumed in light of the complete non-compliance by Israel
with the demands made by the General Assembly regarding the cessation of
illegal settlements activities and illegal actions in Jerusalem, in particular the
construction of the settlement in Jabal Abu Gheim to the south of Occupied
East Jerusalem.

The practical elements of the GA Resolution ES-l 0/4 focussed on
the prevention of support for any settlement activities, recommending to
Member States that they activelydiscourage activitieswhich directly contribute
to any construction or development ofIsraeli settlements in the Occupied
Palestinian Territory, including Jerusalem, as these activities contravene
international law. Another element including, recommending the convening of
a Conference of the High Contracting parties to the Fourth Geneva Convention
to consider measures to enforce the Convention in the occupied Palestinian
Territory, including Jerusalem, and to ensure its respect in accordance with
common article 1 of the Convention. The resolution affirms also the
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The text ofthe GAResolution ES-l 0/4, entitled "illegal Israeli actions
in Occupied East Jerusalem and the rest of the Occupied Palestinian Territory"!
contains three main issues. The first included reiteration of all the demands
made in resolution ES-l 0/2 and ES-l 0/3, reiteration of the recommendations
made for collective measures and condemnation ofIsraeli non-compliance.
The second consisted of reiteration of the recommendation to convene a
conference of the High Contracting Parties to the Fourth Geneva Convention
and to take specific steps to convene the conference. The third included the
need for the Assembly to express determination in case of continuous Israeli
lack of compliance, to reconsider the situation and take additional appropriate
collective measures. All three issues were incorporated in the final text ofthe
adopted resolution, including the recommendation by the Assembly to the
government of Switzerland, in its capacity as the depository ofthe Geneva
Conventions, to undertake the necessary steps including the convening of a
meeting of Experts of States Parties to the Fourth Geneva Conventions, as
soon as possible with a target date not later then the end ofF ebruary 1998, in
order to follow up on the recommendation to convene a Conference. Both
the meeting of experts and the conference to follow will represent the first time
that such a meeting is convened since the Geneva Conventions entered into
force. (Text ofthe Resolution is Annexure 1to this brief)

Debate During the 52nd ession of the General Assembly

The 52nd Session ofthe United Nations General Assembly witnessed
an increase in positive votes on most resolutions related to the Questi~~ of
Palestine and the Situation in the Middle East, which had already ?een receivmg
overwhelming support in the past. Of the twentytwo resolutions adopted,
nineteen specifically concerned Palestinian issues.

ByalliDunts, tre ream ErllctESS was a tremendous success. This
success establishes the Session as a serious follow up process on the critical
issue of illegal Israeli actions in occupied East Jerusalem and the rest of the
occupied Palestinian Territory, particularly settlement activities. It puts us on
the road to the convening of the conference on the enforcement ofthe Fourth
Geneva Convention.

The content of the resolutions was based on the resolutions adopted
during the 51st Session, with changes made to reflect the current si.tuati?n in
the Occupied Palestinian Territory, including Jerusalem, and the Middle East
Peace Process due to Israel's illegal practices and policies. Fundamental
principles and positions contained in previous resolutions were rea~e~ by
the Assembly,includingthe right of the l?alestinianpeople to self-determmatton;
the applicability of the Fourth Geneva Convention to the occupied palestinian
Territory,includingJerusalem.the illegalityof allIsraeliactions aimedat changing
the character and Status ofJerusalem; the illegality ofIsraeli Settlement, the
right of Palestinian people to sovereignty over their natural resources; the right
of Palestinian refugees to their properties and their revenues; the need to
maintain the important and.necessary work ofthe UNRWA; the illegality of
Israelipractices and policiesviolating the human rights of the Palestinian people;
and the principles for the peaceful Settlement ofthe Question of Palestine.

For Palestine, the outcome of the work of the General Assembly in its
52nd Session is important as it reiterates a clear message to the Israeli
government about the unwavering positions ofthe international community
with regard to the question of Palestine and the situation in the Middle East in
all aspects. Such a reaffirmation by the General Assembly is an integral part
of the permanent responsibility of the UN towards the Question of Palestine
and in upholding international law and Security Council resolutions as well in
this regard. When the matter was discussed in the fourth committee on the 26
of November 1997 a draft resolution entitled "Israeli settlements in the
occupied Palestinian territory, including Jerusalem, and the occupied Syrian
Golan"2, was discussed and adopted by 122 votes against 2 with four

2. See annexure II "Draft Resolution on Israeli settlements in the occupied Palestinian
territory, including Jerusalem, and the occupied Syrian Golan

1. GAResolutionES- 10/4, was adopted on 13 November 1997 by a vote of 139 in favor,
3 against and 13 abstentions. The draft resolution was introduced by Jordan (Chairman
of the Arab Group for November) on behalf of its cosponsors, which included Algeria,
Bahrain, Bangladesh, Brunei, Darussalam, Comoros, Cuba, Djibouti, Egypt, Indonesia,
Jordan, Kuwait. Malaysia, Mauritania, Morocco, Oman, Pakistan, Qatar, Saudi Arabia,
Sierra Leone. Sudan, Tunisia, United Arab Emirates, Vietnam and Yemen.
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abstentions. (Text of the resolution is annexed in this chapter). GAResolutionES-10/4(13 November 1997)
=-

ANNEX I

Assessments "Illegal Israeli Actions in Occupied East Jerusalem and
The Rest ofthe Occupied Palestinian Territory"

The Secretariat inthis study on Deportation ofPalestinians in Violation
of International Law particularly the Fourth Geneva Convention of 1949 the
massive Immigration and Settlement of Jews in the occupied Territory has
exposed to the AALCC Member States the current most serious developments
in the occupied territories which could likely lead to a deterioration of the
situation in the region and to a resumed cycle of tension and violence, thereby
endangering peace and security not only in the Middle East but throughout the
world. There is therefore an urgent need to reach a final settlement of the
question ofPalestine that will allow Palestinian people to attain their legitimate
rights, in keeping with international law and with the fundamental principles
established at the Madrid Conference and in the Oslo and subsequent
Agreements and to ensure security and stability for all in the Region.

The General Assembly

Having received the report of the Secretary General, submitted in
accordance with paragraph 10 of its resolution ES- 10/3 of 15 July 1997.

Having received at an earlier date the report of the Secretary General
submitted in accordance with paragraph 9 of its resolution Es- 10/2 of 25
April 1997.

Determined to uphold the purposes and principles of the Charter of
the United Nations international humanitarian. law and allother instruments of
international law, ~swell as relevant General Assembly and Security Council
resolutions.In view of the deliberations and resolution of the 36th (Tehran 1997)

Session as well as the developments thereafter, the AALCC at its forthcoming
37th Session to be held inNew Delhi may wish to consider the future work of
the Secretariat on this topic.

Reiterating the demands made in resolutions ES-1 0/2 and ES-l 0/
3,namely:

(a)

(b)

(c)
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The immediate and full cessation of the construction in Jabal
Abu Ghneim and of all other Israeli settlement activities, as
well as of all illegal measures and actions in Jerusalem.

That Israel accept the de pure applicability of the Geneva
Convention relative to the Protection of CivilianPersons in
Time of War, of 12 August 1949, to all the territories
occupied since 1967, and that it comply with relevant
SecurityCouncil resolutions in accordance with the Charter
of the United Nations.

That Israel, the occupying Power, immediately cease
and reverse all actions taken illegally, in contravention
of international law, against Palestinian Jerusalemites.
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(d) with the provisions of resolutions Es-I 0/2 and ES/l 0/3, in
particular the continuation ofthe building of a new settlement in
Jabal Abu Ghneim to the south of Occupied East Jerusalem;

That Israel, the occupying Power, make available to Member
States the necessary information about goods produced or
manufactured in the illegal settlements in the Occupied
Palestinian Territory, including Jerusalem.

Aware that Israel, the occupying Power, has not heeded any of the
above mentioned demands and that it continues with its illegal actions in
Occupied East Jerusalem and the rest of the Occupied Palestinian Territory.

2. Reiterates its call for the cessation of all forms of assistance and
support for illegal Israeli activities in the Occupied Palestinian
Territory, including Jerusalem, in particular settlement activities;

Having been informed by the report ofthe Secretary General of the
responses by the High Contracting Parties to the Geneva Convention, and of
the collective responses transmitted through letters from the President of the
Coordinating Bureau of the Movement of Non-Aligned Countries, the
Secretary General of the League of Arab States and the Presidency of the
Council of the European Union, to the note sent by the Government of
Switzerland in, its capacity as the depository of the Convention,

3. Reiterates also its recommendation to the High Contracting
parties to the Geneva Convention relative to the Protection of
Civilian Persons in Time of War, of 12 August 1949, to take
measures on a national or regional level, in fulfillment of their
obligations under article 1 of the Convention, to ensure respect
by Israel, the occupying Power, of the Convention, as well as
its recommendation to Member States to actively discourage
activities which directly contribute to any construction
or development ofIsraeli settlements in the Occupied
Palestinian Territory including Jerusalem, as these activities
contravene international law;

Reaffirming the permanent responsibility ofthe United Nations with
regard to the question of Palestine until it is solved in all its aspects.

Having received a letter dated 20 August 1997 from the Permanent
Observer Mission of Palestine to the United Nations, informing about specific
cases ofassistance by individuals for illegal settlement activities.

4. Reiterates its recommendation that the High Contracting Parties
to the Geneva Convention convene a conference on measures
to enforce the Convention in the Occupied Palestinian Territory,
including Jerusalem, and to ensure its respect in accordance
with common article 1;Gravely concerned at the continuing deterioration of the Middle East

peace process and the lack of implementation of the agreements reached.
5. Recommends to the Government of Switzerland, in its capacity

as the depository of the Fourth Geneva Convention, to
undertake the necessary steps, including the convening of a
meeting experts in order to follow up on the above-mentioned
reconunendation, as soon as possible with a target date not
later than the end cfFebruary 1998;

Reafirrning that all illegal Israeli actions in Occupied East Jerusalem
and the rest of the Occupied Palestinian Territory,especiallysettlement activities,
and the practical results thereof, cannot be recognized irrespective of the
passage of time.

Rejecting terrorism in all its forms and manifestations, in accordance
with all relevant United Nations resolutions and declarations. 6. Requests the Government of Switzerland to invite the Palestine

Liberation Organization to participate in the above mentioned
conference and any preparatory steps for that conference;
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1. Condemns the failure ofthe Goveniment ofIsrael to comply
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7. Calls for reinjecting momentum into the stalled Middle East
peace process and for the implementation of the agreements
reached between the Government ofIsrael and the Pale t'Lib . s me
I. e~atlon Organization, as well as for the upholding of the

principles of the process, including the exchange ofland for
peace;

8. Decides that, in ca~e of the continuous lack of compliance
by Israel, the occupymg Power, with the provisionof resolution
ES-10/2 and ES-1 0/3, it shall reconsider the situation with
a view to making further appropriate recommendations to the
States Members of the United Nations in accordance with its
resolution 377 A(V) oD November 1950',

GAFifty Second Session (Fourth Committee)
Agenda Item 87

Annex II

9. Decides to adjourn the tenth emergency special session
temporarily and to authorize the President of the most recent
General Assembly to resume its meetings upon request from
Member States.

DRAFT RESOLUTION ill

Israeli settlements in the occupied Palestinian territory,
including Jerusalem, and the occupied Syrian Gloan

The General Assembly

Guided by the principles of the charter of the United Nations, and
affirming the inadmissibilityof the acquisition ofterritory by force,

Recalling its relevant resolutions, including those adopted at its tenth
emergency special session, as well as relevant Security Council resolutions
including resolutions 242 (1967) of22 November 1967,446 (1979) of22
March 1979,465 (1980) of! March 1980 and 497 (1981) ofl7 December
1981,

Reaffirming the applicabilityof the Geneva Convention relative to the
protection of Civilian Persons in Time of War, of 12 August 1949, to the
occupied Palestinian territory, including Jerusalem, and to the occupied Syrian
Golan,

Aware of the Middle East peace process started at Madrid and the
agreements reached between the parties, in particular the Declaration of
Principles on Interim Self-Government Arrangements of 13 September 19933

and the Israeli-Palestinian Interim Agreement on the West Bank and the Gaza
Strip of28 September 19954

Expressing gave concern about the decision ofthe Government of
Israel to resume settlement activities, including the construction of the new
settlement in Jabal Abu Ghneim, inviolation of international humanitarian law,

3. N-l8/486-S/26560. annex; see Official Records of the Security Council, Forty-eighth
Year, Supplement for October, November and December 1993, document S/26560
4. A51/889-SI1997/357,annex.
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~:~:,t United Nations resolutions and the agreements reached between the
X. EXTRA-TERRITORIAL APPLICATION OF THE

NATIONAL LEGISLATION: SANCTIONS IMPOSED AGAINST
THIRD PARTIES - REPORT OF THE SEMINER HELD IN
TEHRAN, ISLAMIC REPUBLIC OF IRAN, 24-25 JANUARY 1998

Gravely concerned inParticular about the d '. .
from actions taken by th ill al d . an?erous srtuationresultIng. e eg arme Israeli settlers mthe . d .
as illustrated by the massacre of Palestinian worshi boccu~Ie territory,
settler in Al-Khalil on 25 Februa 1994 ppers y an illegal Israeliry , (i) Introduction

Taking note of the report of the Secretary-General 5, The item "Extra-territorial Application of National Legislation:
Sanctions Imposed Against Third Parties on the work programme of the
AALCC following a reference made, in accordance with the Statute of the
Committee,by the Government ofthe IslamicRepublicofIran. The Explanatory
Memorandum accompanying the reference had requested the Secretariat to
carry out a comprehensive study concerning the legalityof unilateral measures,
taking into account the positionsand reactionsofvariousgovemments,including
the positions of the Committee's Member States.

. I di 1j Reaffi~s that Israeli settlements in the Palestinian territory
me u 109 erusaIem,and 10 the occupied SyrianGolan are ille al an '
to peace and economic and social develpment; g d an obstacle

2. ~alls up?n Israel to accept the de jure applicabilit of the
Geneva ConventIon relative to the protection of Civilian P , YT'
War of 12 A t 1949 ' ersons tn une of
J '1 :gUS , to the occupied Palestinian territory including
eru~a,em, an to the occupied Syrian Golan and to abide scru ulousl b

proVISIonsof the Convention, in particular article 49' p Y Ythe,

A preliminary study prepared by the Secretariat was thereafter
considered at the 36th Session of the AALCC held in Tehran in May 1997.
The preliminarystudy apart from referring to some more recent instances such
as the United States: Cuban Liberty and Democratic Solidarity (LIBERTAD)
Act, (generally known as the Helms - Burton Act), and the Iran and Libya
Sanctions Act, 1996 (commonly referred to as the D' Amato - Kennedy Act),
made an endeavour to provide an overview of the limits imposed by
international law on the Extra-territorial Application ofNational Law; and the
response or reaction of the international community to such actions. The brief
of documents inter alia recounted the various ways in which the international
community had expressed its concern about the promulgation and application
oflaws and regulations whose extra-territorial application effects affect the
sovereignty of other States, the legitimate interests of persons-both natural
and legal (companies, corporations etc.) within their jurisdiction as also the
freedom of trade and navigation.

settIem:~t in Ja~~mands co~plete cessation of the construction of the new
occupied Pal ti . Abu ?hne~ an~ of all Israeli settlement activities in the
Golan; es uuan temtory, mcludmgJerusalem, and in the occupied Syrian

4. Stresses the need for full implementation of Securi C il
resolution 904 (I 994) ofl8 March 1994' hi h ~ ounc
~o~ncil called upon !srael: the OCCUPYi~~np:w~r:::O!i~~~:~~~~;' :;~
~p em~nt~easures, mcl~dmg inter alia, confiscation of arms, with the aim of
p eventmg Illegalacts of VIOlenceby israeli settlers and called c:be take t ' lor measures ton 0 guarantee the safety and protection of the Palest" "1' ,the occupied territory. rruanCIVIians m

The Secretariat study had also sought to demonstrate that the question
of extra-territorial application of national legislation covered a wide spectrum
of international relations viz. political, legal and trade. It had pointed out that
the use of unilateral actions, in particular those, with extraterritorial effects can
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impede the efforts of the developing COuntriesin carrying out macro-economic
and trade reforms aimed at sustained economic growth.

cretariat in collaboration with the Iranian
pursuant to that ~andate the lvr ffered to host such a seminar, convened anment which generous yo
Gover :. Tehran in January 1998.two day Seminar In '. ,

' minent academics and distinguishedSenior Government officials, e fthe AALCC viz. Bangladesh,fr 16Member States 0
international lawyers om . I d esia Islamic Republic ofIran, Japan,
China Cyprus, Ghana, India, n ~n S', Thailand Turkey and Yemen;
Jord~ Pakistan, Sierra Leone, Su ani" ynCaa'nadaCuba France, Guinea,

' S iz Austra ra, '.,
and 8 observer, tates vni~edKingdom actively participated Inthe Seminar
Kyrgyzstan, Mexico and U T Chengyuan and Director Mr. K.J.S.R.t General Mr. ang ,
The secreeparryesentedth~ Secretariat at the Seminar.Kapoorr

. chaired by Dr. M. Javad Zarif, the Deputy
The objective of the Semmar, , IAm' of the Government of theI d I ternanona airsForeign Minister for Lega an n id t f the AALCC, was to promote

Islamic Republic ofIran and th~ then pre~ en b~ect
c. d frank exchange of views on t e su ~a rree an 11

M Javad Zarif observed interali~t?atIn his inaugural address, I?r. al' I ti s required collective decisionfl in intemation re a Ion ,
although the rule 0 aw, l~ In llective implementation yet there was a
making and as far as possible even c~1 States to insiston unilateralmeasures.
growing tendency among s~me.powe lication of n~tionallegislation in the form
He stated that the extraterntonal app hi d arties was ofthe extreme forms

' ions imoosed against t r p 'I' toof econorruc sanctions Imp , trument of foreign po ICY
d h t this becomes an InS dof unilateral measures an t ~ iceh hasized had not evolved around This practice e emp . ,advance national agen a. ld t create a legal norm or obligation

a consensus building proce~s and cou n? He described the criteria to test
for members ofthe international cO,~um~. J dicial and legislative acts of

' ial ff ts of'adrninistrative, u iversallythe extra-ternton e ec , . n is compatible with uruversat t S"whether or not the act In quesuos a es a , all "
accepted norms of'internation aw.

, the. ibilit of Extraterritorial Sanctions .Referring to the Imperrnissi I IhYR I and Principles relating to (I)
t ened t e u es , (iii)President stated that they con rav , f'States: (ii) Non-Intervention; 1I1

the Sovereignty and Ter~torial Integ~lty 0 ent . (v) Countermeasures; and (vi)
SelfDetermination;(iv) Rightto Deve opm , 347

In the Course of the debate on the subject at the Tehran session of the
AALCC several Members and Observer delegates pointed out that the extra
territorial application of national legislation interalia violated: (i) the Principles
of the Charter of the United Nations in particular the Principle of sovereignty;
(ii) the principle of non-intervention; (iii) the Friendly Relations Declaration;
(iv) the Declaration on the Right to Development; (v) the Vienna Declaration
on Human Rights; and (vi) the Charter of Economic Rights and Duties ofStates.

At the 36
th

Session of the AALCC a view was expressed that in as
much as the extra-territorial application of national legislation and sanctions
against a third party is a violation ofintemationallaw the AALCC as a legal
body of Asian-African countries, could have its Own legal opinion on this
issue. It was suggested, in this regard, that a comperhensive study concerning
the legality of such unilateral measures may be under taken by the AALCc.
The formulation and enunciation of an opinion on the subject would be in
keeping with the advisory and reCOmmendatoryfunctions of the AALCc. At
the Tehran Session a view was also expressed that an examination of the item
by the Committee should be based on legal analysis, and should not, to the
extent possible, delve into the political dimension or not duplicate work donein the political fora.

Report Of The Seminar On The "Extra-Territorial Application
Of National Legislation: Sanctions Imposed Against Third Parties"
held in Tehran the Islamic Republic OfIran, 24 and 25 January 1998.

The AALCC at its 36
th Session held in Tehran, the Islamic Republic

ofIran, in May 1997 inter alia recognized the Significance, complexity and
implications of "Extra TerritorialApplication ofNationaiLegislation : Sanctions
Imposed Against Third Parties" and requested the Secretariat to convene a
Seminar or Meeting of experts on the subject. I
LFOLde",ils see ExtraterritOrial AppucaHon of National Legislation: Sanctions Imposed.
Against Third Parties, ReSOlution36/6 00 May 1997 in Asian African Legal Consultative
r~gunittee Report of the thirty Sixth Session.



Dispute Settlement. He concluded b b .
community of states to the san t' . y 0 serv10g that the response of thec Ions Imposed agai t hi d .taken various forms of protection a d ~s t. n parties had,Witherto
of "blocking "statutes and "claw bn k~?unte~a~tIOn10cludingthe enactment
that the deliberations during the co:r~e O~~~VISIO~S.He expressed the hope
on these and allied issues. e semmar would shed more light

and environmental protection, particularly in developing countries.

The Background Note on the "Ext _ '. '.
Legislation: Sanctions Imposed A ain~a;~r:ntonal ~Pp!~catIonofNational
Secretariat for the seminar has b ? . hi ird Parties prepared by the
At the request of the participa~~~ ~~e~1OJ .. s.chapter as Secretariat Study.
Secretariat for the 36th Session of;he ~ Im1Oary.Studypre~ared by the
was also circulated as a Se""";narD CC held 10Tehran, 10May 1997

Uti ocument.

Introducing the Background Note the Secretary General stated,
among other things, that the AALCC had rightly taken the stance that it was a
vital question on which the Committee could formulate an opinion to take a
common position in opposing such unilateral measures as may affect their
economic systems and the riglit to economic and social development. While it
may perhaps be too early to gauge the over all effect and the long term
ramificationsof the extraterritorial applicationof national legislationthere could
be no denying that such measures could affect the process of development in
the Asian and African region. The emphasis on the Asian African region, it
was clarified was merely to underscore the fact that the membership of the
Committee spans these two continents andwas not intended to dilute or detract
from the effects of such measures in other regions of the world.Welcoming the participants from a b

MemberStatesoftheAALCCt th . mong oth Member and Non-
. 0 e semmar the See t Ghis appreciation to the Special Expert fc h .re ary eneral expressed

that they had prepared. He said that th~ eor t e ~or~ng pa~ers:presentations
legislation could be . b xtrat~mtonal applicatIon of national

. a major 0 stacle 10 th . 1 .
provisions of the Charter of the United N . e Imp ement~tlOn of the
msuumenn and isnot conducive to th atlOn~and several.other mternational
law in~ternational relations. He emph::~~~!~on of the pnn:ac~ of the .rul: of
of national legislation while n . the extra-temtonal applicatIon
p~rfo~ance of consular functionse~ret~:~n~~o~~~~~i~stances (su~h as the
, In an mcreasingly interdependent world dru.gtrafficking)could
countries alike. He stated that the im act ~;ffect developmg and developed
greater on the developing countries th~ it wasSUChmeasures was however, far
they could not always "Claw Back" R f . on the developed States because
basis of obligtions in internation~lla: e;:;:o the conse~~of States ~s the
consensus remained and would' served that consent, If not, remam the b . f bI' .principles and norms ofinternaf al I aSIS0 0 IgatlOnto observe the
legislation might be acceptable ~o~ inawand that the enf~rcement of national
interest ofthe international co ~ a small number ofmstances where the
out that the Nineteenth Sp=~y a~a whole was sub-served. He pointed
emphasized that "internatio I essI~n of the General Assembly had
should be avoided" inordert na coI operanon was needed and unilateralism

o acce erate economic wth, .348 gro poverty eradIcation

Inviting attention to the legalityof unilateral imposition of sanctions, in
particular against third parties the question was raised whether the unilateral
imposition of sanctions tenable? And if so, on what basis? Both the extra-
territorial applicationof national legislationaswell as the impositionof sanctions
are bad in law and quite apart from being violative of several provisions of
many international instruments, neither could be considered as being conducive
to the establishment and promotion of good neighborly relations between the
members of the international community.

It is somewhat difficult to reconcile the extra-territorial application of
national legislation and the imposition of sanctions with the duty of States to
cooperate in the various spheres ofintemational relations in order to maintain
internationalpeace and security,and to promote mutuallybeneficialcooperation
social and economic progress and the general welfare of nations. Nor does
extra-territorialapplicationof national legislationand the impositionof sanctions
conform to the duty of States to refrain from direct or indirect recourse to
political economic or any other type of coercion aimed at impeding the exercise
of sovereign rights by other States

Several international instruments adopted sincethe Declaration on the
Right to Development have reaffirmedthe right to development and the Vienna
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Declaration and Programme of At' d
Human Rights in 1993 h d i t alia Ion a opted by the World Conference ona In er a reaffirmed th " igh
a universal and inalienable human ri ht .e n t to development ... as
human rights. It had calledupon st t gt and an mte~ral part of fundamental
development and eliminatingobst ales °dcooperateWItheach other in ensuring

ac es to evelopment Th Vi .had also observed that the internall'o I .' e lennaDeclaratIon'. na commurutyshould .
mternatlOnal cooperation for the reali ti f he ri promote an effecllve
the elimination of obstacles to de I za IOn0 t e nght to development and
the Progress Achieved Toward ve op~e~b !'10re recently the Resolution on
adopted by th N' h s meetmg jectives of The Earth Summit ase meteent Spec' IS' f
provided that in order to accelera~: ec~slOn. 0 the General Assembly had
and environmental protection part' I t~~cgr0w.th, poverty eradication
need to establish macro econ~mi ICU~ ~ in evelopmg countries, there was
of instruments enabling all- t . c tob mons that favoured the development

coun nes to enefirfrom gI balizatiin this regard that "intern ti al 0 non . It had stated
be avoided." (Emphasis aadod:d~ooperationis needed and unilateralismshould

largelya;:~n~:S:r~~!~~~:~;:~;~:i~;:::!~:~:nllna;;evolved
member and nonmember states of the AALCC . wn om both
James Crawford (Australia)' Professor (M . T~~e had included Professor
Anthony Forson (Ghana) Pr~fessor V S M s.! Bn~lt~e Stem (France); Mr.
(Islamic Republic ofIran )Profe M h am (India), Dr. AAKadkhodaee
Iran); and Mr. David Stuart SelI:;~r 0 sen M. Sa?eghi (Islamic Repulic of
research paper sent in by the c: (UKs) . The Seminar also took note of the

rormer ecretary Gen I f hProfessor Frank X N' era 0 t e AALCC
Although Professo~ J~n:~enya), wh? was unable to attend the Seminar:
the debate in the COurseofth wa~ appOillt~dthe Rapporteur of the Seminar

. e semmar was informal . hereiPartIcipants spoke in their individ al . . illnature w erein all the
resolutions were adopted. u capaCItIesand no formal conclusions or

Professor James Crawf d i hi .for the exer . . o~ I~ .sp~esentatlOnreviewed the legal basis
prescriptive :~ ~~~ra-terr~to:la~ J~nsdlction and the distinction between
of the sanctions impocse~entJ~ns~ctlOn . The argument that the legal effects
Kennedy Act f e., un er t e Helms-Burton Act and the D' Amato
350 ,are renner measures which do not extend beyond the US

border was not tenable For inessence the conduct being regulated under both
Acts occurs outside and such prescriptive jurisdiction is clearly unreasonable.

either Act could rely on any of the traditional bases for exercising
extraterritorial jurisdiction such as those of nationality; passive personality;
protective principle; universality; and the effects doctrine. Referring to
countervailing measures it was pointed out that some States had taken steps
towards countering the extraterritorial effects of the law.

Professor Brigitte Stem in the presentation of her paper "Can the
United States set Rules For The World"stated that the Helms- Burton Act
was a secondary boycott, using economic sanctions in order to foster a political
objective. A secondary boycott isbased on extra-territorialjurisdiction contrary
to international law. It was pointed out that the US enactment can not be
justified in law or ethics and shatters the bases of international community.
She raised the question as to why should other countries respect international
law ifone State sets such a bad example? It was pointed out that the common
willof States rather than the unilateral act of a State has hitherto been the basis
of international law.

Professor V S. Mani in the presentation of his working paper entitled
"Unilateral Sanctions andExtra-territoriality ofDomestic Laws: APerspective
of Public International Law" observed that a sovereign State's competence to
make laws and enforce them is derived from its authority of domaine reserve
as recognizedby internationallaw. Itwas pointed out that where the international
validity of an act of a State is at issue, the relevant question is "whether the
impugned act is attributable to any organ or agency constitutes a violation of
international law." A national legislature, he pointed out, is not incapable of
violating or authorizing violation of international law. A piece ofiegislation
seeks to provide a legal framework for institutional action by State authorities.
He then went on to examine the international legality of enforcement of the
two 1996 United States enactments and stated that they violated three
peremptory norms of international law viz. (i) sovereign equality; (ii) non
intervention; and (iii)freedom of trade. In addition both the Helms Burton Act
and the D' Amato -Kennedy Act violated the law relating to peacetime
countermeasures.
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Professor Mohsen Sadeghi in his presentation "Liability for
Extratenitorial Applicationfor EconomicallyHarmfulLegislation" in addressing
the question whether a State was liable, under general international law, for
the injurious consequences of the measures that it adopts against another State,
expressed the view that a State engaged in harmful economic activities against
another State was liable to that State and/or its nationals for any damages
inflicted upon them resulting from those activities. Such liability,in his view,
arises out ofthat State's breach of its international obligation vis a vis both the
affected State and its nationals, as well as the third States whose trade with
the affected State has been restrained. He emphasized that transnational
economic activities of a harmful nature were violative of the acquired rights of
both the affected State and its nationals. Such activities also impinge upon the
sovereign rights of third States, affect basic human rights and run counter to
the "multipolarized institutionalization embedded in the Charter ofthe United
Nations."

Dr. AA Kadkhodaee in his paper"Legal Aspects of USA Sanctions
on Foreign Companies: Violation of the Conventional Obligations" pointed
out that while trade and economic related international organizations - such as
the WTO and its forerunner the GATT - required their member States to
ensure that all necessary steps were adopted in order to give effect to the rules
establishedby the provisionsoftheir constituent instruments,unilateraleconomic
and trade embargoes continue to be the most common infringements of trade
obligations, even though it has been established that economic sanctions should
not be used in order to dictate political aims or cause economic changes in the
target countries. It was pointed out that 'unlateral imposition of economic
sanctions were incompatible with the GATTIWTO provisions relating to the
liberalization of trade in goods and services. It was argued that the Helms-
Burton Act and the D' Amato-Kennedy Act infringe such GATT provisions as
Articles I, II, III, V, XI and XXII. In the context of the MFN Clause it was
pointed out that" any embargo not mentioned inthe fieldof General Exceptions
set forth in GATTIWTO will be regarded as the infringement of its rules and
provisions and consequently distorting freedom of trade."

Mr. Anthony Forson in his presentation "Extra-territorial Jurisdiction
of National Legislation: Sanctions Imposed Against Third Parties" furnished
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.ew of extraterritorial application of national legislation and thean overvl . . . b h "1 d
ntial exercise of'J'urisdiction by municipal courts 10 ot CIVIanconseque .' .

. . Icases.As regards the latter i..e the assumption of extraterntonalcnmma . . "'1' .. . d' t' n in criminal cases he drew attention to cnmes agamst ClVlaviation.Juns lC10 . . . . .., f' I
He pointed out that the topic of extra-terntonal Junsd~ctlOnISon 0 .inter-p ay
or interaction between Public International Law andPnvate Internauonal Law.

The former Secretary General ofthe AALCC, Professor Frank Xavier

N. in his paper emphasized that jurisdiction was an attribute of stateJenga, . . .
eignty and inter alia examined the bases on which a State may exercise

sever . . .' I (iii) hJurisdiction viz. (i) the territorial principle; (ii) t?e n~tlO~ahtypnncip e ; 111~ e
protective or securityprinciple;(iv) the universalityprinciple;and.t v) the ?ass~ve

. . le He pointed out that extra-territorial application of n'atlOnallegIslatlonpnnClp . .' .' I f
contravened such principles ofintematlOnallaw as the ( 1) pnncip e 0 no~-
intervention; (ii) principle prohibiting the use of coercive measures or ~oO?tl~m
economic objectives; (iii) act of state doctrine; and (iv) extra-terntonahty
principle.

Mr. David S. Sellers in his prefatory remarks observed that the "~ain
aim ofthe AALCC is, of course, to consider the legal issues raisedby ~anctlOns
and inparticular sanctions which are purported to have extra-temtonal effect.
It is right that the legal aspects ofthese issues be a~,dressed, by the AALC~
and in due course the ILC." In his presentation of Recent Development~ .
The Kennedy -D' Amato and the Helms Burton A~ts " he s~idt~at three m~1O
objections apply to both the Acts. These inc~ud~d~I) the obiecnon to.sanctl?~
in general; (ii) an objection to the extraterntonality ofthe san~tlO~s, and (111)
an objection that the sanctions violate the US free trade obhgatlOns u~der
NAFTA GATT And WTO. As regards the first it was stated that sanctlOns
in general are unfocussed and do not really work b~cause there. can be no
nexus between the sanction and the alleged acts at which they are directed '. In
hisview the European Union opposes sanctions in general essentially.on~olicy
and self-interest grounds rather than on legal grounds. As to the ObjectIonto. . . d t whythe extra territorial nature of sanctions the question was raise as 0 .
should a State be permitted to sanction economic activities between foreign
companies and third States which are perfectl~ legal under the la:-r oft~e
places where the investors are situated, and which have no connection WIth
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the s~cti?ning State. T~e Eur~pean Union it was said is ready to recognize
sanctIO~slmpo~edby the international community pursuant to Security Council
ResolUti.onwhich necessarily affect other States but not unilateral acts which
affect third States.

. ,From the foregoing account it would have been discerned that the
?lSCUSSlonsat the Seminar revolved around a broad srectrum of politico-legal
Iss~es . ~he Rapporteur, Professor VS. Mani, in his report' said that the
deh?eratIOns focussed on a broad range oflegal and policy aspects ofth
subject mainly in relation to two US enactments, namely the Cuban Libert e
and Domocratic Solidarity (LIBERTAD) Act, 1996 (commonly referred t~
as the Helms-Burton Act), and the Iran and Libya Sanctions Act 1996
(generally referred to as the Kennedy D' Amato Act) although references were
also made to some of the earlier US laws such as the anti-trust legislation, the
US Re~la~ions concerning Trade with USSR, 1982, and the National Defence
AuthonzatIon A~t, 1991 (i.e. the Missile Technology Control Regime (MTCR
La~). The le~alit~ of the two 1996 US enactments was examined in terms of
their conformityWIththe peremptory norms of internationallaw; the law relating
~ocoun~ermeasures; the law relating to international sanctions; principles of
international tra~e,law; th~ law ofliability of States for injurious consequences
of acts not prohibited by mternationallaw; impact of unilateral sanctions on
the basic human rights of the people of the target state; and issues of conflicts
oflaws suc~ as ,non-recognition,jorum nonconvenience and other aspects
of extra-temtonal enforcement of national laws,

,Th~deliberations touched on a range of State responses to counter
the poss,IbleImpactof the US legislationinparticularand the unilateralimposition
of sa~ctIOnsthrough extra territorial application domestic legislation ingeneral.
In t,hi~regard references were made of the response ofthe Inter-American
Juridical Committee and the European Union. The measures discussed
encompa~s~ 'blocking' legislation, statutes with 'claw -back' provisions and
!awsprovidingfor compensat~onclaims,~tthe nat~onallevel.At the international
evel the responses noted mcluded diplomatic protests negotiations for
settle~en~ of ~isputes, use of WTO avenues and measures to influencedrafting
~flegiSlation m order to prevent its adverse extra territorial impact.
.For the full text of the Report of the Rapporteur see Annex in this Chapter
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The deliberations revealed a general agreement that the validity of any
'I t ral imposition of economic sanctions through extra territorial application

uOlae ' d nri 'Iof national legislation must be tested against the ,accepted norms an pnn~lp es
of international law. The pri~ciples d~scusse~mclude~ those ofsove~el~ty
and territorial integrity,sovereign equality,non-mtervention, self-determmatlon,
and the freedom oftrade. It was generally agreed that the Helms-Burton A~t
and the Kennedy D' Amato Act in many respects contra~ened these baSIC
norms. The right to development and the permanent sovereignty over natural
reSOurceswere specifically mentioned.

While discussing the law relating to counter measures, it was generally
agreed that the rules of prohibited counter, measures as formul~t~~ by the
International Law Commission in its draft articles on State ResponSIbilitymust
be applied to determine the legality of counter measures p,urpo~ed to be
effectedby the extra- territorial applicationof the two afore~entlOned Impugned
statutes. These rules include the prohibition of injury to third states; the rule of
proportionality; and the rules relati~g to prohibited cou,n~~rmeasures
incorporated in Article 13 of the draft articles on State ResponSIbilItyas framed
by the International Law Commission.

While considering the issue of countermeasures, it was emphasized
that the presiding peremptory norm must be the peaceful settlement of disputes.
The discussion also highlighted the inter play between counter measures and
non-intervention, and between counter measures and unilateral imposition of
economic sanctions.

There was general agreement that counter measures could not ?e, a
facade for unilateral imposition of sanctions in respect of matters that fellWIthin
the purview of Chapter vn ofthe Charter of the United Nations or the sanctions'
competence of other international organizations. It was argued that the
differences between counter measures and sanctions of the nature of
international sanctions should be recognized.

The discussion in the seminar also revealed a divergence of views on
three main issues viz. (i) whether the subject should be confined to second~
sanctions through extraterritorial application of national laws; (ii)the distinction
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between the prescriptive jurisdiction d h .
state; and (iii) the applicability fWTO~. t e enforcement Jurisdiction of every
disputes relating to Helms-Bu~on Act ~~~~: ~ettlement ~rocedure to ~esolve
extra-territorial application. ennedy D Amato Act in their

The Seminar of the gro f
the future work to be undertak up nd experts also addressed the question of

by the participants for the cons~~:ti~nn~~~:~~~o~~s were advanc.ed
regard to the future work on the subject incl d. . e proposals with
of the subject and (ii) the formul ti f. u .e (I) further study on all aspects

a IOn 0 pnnclples.

Apropos further study of the bi
application of national legislation it was su~~e:t:~tth°a~ AALextrac-Cterrditorial
a study of un ertake

0) unilateral sanctions, counter measures and disputes settlement
procedures offered by the WTO group of agreements;

the concept of ~~use of rights in international law, preferabl
unde~ the presiding norm of good faith, in the context of y
exerc~sed ext~a territorial application of national laws in
pursuit of national policy objectives; and

the impact of unilateral sanctions on trade relations between
States.

(ii)

(ill)

On the question of the for Iff . .
the question ofthe extra-territO~~ia Ion 0 ~rmclpl~ \ r~les ~elating to
alia proposed that: ty of national legislatIOn It was inter

0) the AALCC along with the International Law Commission
undertake th~ for~ulation of principles and rules relating
~o ~xtr~-t~rntonal application of national laws in all
Its implicationg ; and
there is need for a second look at the ILC C I'. . I. lormu anon of
pnncrp es concenung counter measures vis-a-vis sanctions.

(ii)
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As regards the examination of the principles concerning
countermeasures vis a vis sanctions it was suggested that the lLC formulation
of the provisions relating to counter measures seems to leave this aspect open.
A State, it was stated, may violate (a) an obligation elga omnes or (b) an
obligation erga omnes but injuring another state, or (c) an obligation vis-a-vis
another state. Which of these situations would give rise to counter measures?
A clasification on this issue will help determine the permissible counter measures,
and the relationship between them and sanctions. The view was also expressed
that the relationship between counter measures and other peremptory norms
of international law such as non-intervention and peaceful settlement of
international disputes needs to be further examined.

In his closing remarks the President of the Committee, Dr. M. Javad
Zarif expressed his appreciation for the participants, particularly the Experts,
for their contribution. He was of the view that the some very important issues
had been raised and discussed in the course of the seminar. The discussion
had clearly shown that extra-territorial application of national legislation by
way of imposing sanctions involved an element of intervention and coercion.
The debate had also brought home the point that the subject required careful
study and that the member States of the AALCC needed to play an active
role in the further, study of the matter.

In his closing statement the Secretary General said that a detailed
Report ofthe Seminar would be presented to the 37th Session of the AALCC
scheduled to be held in New Delhi in April 1998 and that the Committee at its
Session would, on its part, find the deliberations of the Seminar very useful in
the determination of its future work on the subjects. The Secretariat would
like to continue to be associated with the Experts, and their further work on
this complex topic. The Secretary General further stated that the suggestions
and the recommendations made at the Seminar would be duly communicated
to the Committee at its 37th Session. This report of the seminar together with
the views of the AALCC at its forthcoming session would thereafter be
transmitted to the International Law Commission. Finally. recalling that the
item "Cooperation Between the AALCC and the United ations" was due
for consideration at the 53rd Session of the General Assembly, he stated that
he proposed to mention the work of the AALCC on the "Extraterritorial
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~pplication Of National Legislation' Sanctio .m particular the suggestions ad' d ns Imposed Agamst Third Parties"

d
" vance at the semi d '

ecision ofthe Committee at its S " mmar an the subsequent
General Assembly. ession m New Delhi, in his report to the

The Secretary General said th bi
the AALCC Secretariat will strive in t~ su ject to the availability o~fimds
proceedings ofthe Seminar together with ~h~ourse of the year to publish the
the presentations made thereat.' text of the papers presented and

Thirty-Seventh Session: Discussion

The Assistant Secretary Gener I M A ' ,
the topic" Extra-Territorial A I' ,a r. ~ghar Dastmalchi introducedI pp icatron ofNational Le 'I ' ,
mposed Against Third Parties" Whil ' , giS anon : Sanctions

subject he stated that the item . fi e ~troduc1Og the Secretariat brief on the
AALCC following a reference made rst p aced on the work programme of the
of Iran. The Explanatory M bydtheGovernment of the Islamic Republic

emoran urn accompanyi h
requested the Secretariat to car ~y1Ogt e reference had
legality of unilateral measures t~ut, a comperhensive study concerning the
of various governments in;ludin g ~~to acc?~nt the ~ositions and reactions
preliminary study pre ared b th g e p~SItIOn of Its member states. A
the 36th Session oftte AAL2C ~ ~de~retanat ,:as there after considered at

e in Tehran in May l Sv".

, The Secretariat study apart from r f '
mstances such as the United States' C b C: ernng to some more recent
(LIBERTAD) Act, and the United' u an 1 erty ~d Democratic Solidarity
had made an endeavour to ,:tates Iran ~d LIbya Sanctions Act, 1996
international law on the Ext Ptrov~ e ,aalnoverview of the limits imposed by
L ra- emton Applicatio fN' al

reaction ofthe international ' , n 0 anon Law; and the
inter alia recounted vari commu~ty to,such acnons. The brief of documents

ous ways 10which the int ti I
expressed its concern about th ,erna iona community had
regulations whose extra-territ :fro~Ulg,atlOn and application oflaws and
:- o_n app ication effects affect the sovereignty of

3. The detailed Report fth ' ,o e semmar ISunder process ofp , ti358 nn mg.

other States, the legitimate interests of persons both natural and legal
(COmpanies, corporations etc.) within their jurisdiction as also the freedom of
trade and navigation. The Secretariat study had demonstrated that the questIon
of extra-territorial application of national legislation covered a wide spectrum
ofinternational relations viz. political, legal and trade and had pointed out that
the use of unilateral actions, in particular those, with extra-territorial effects
can impede the efforts of the developing countries in carrying out macro-
economic and trade reforms aimed at sustained economic growth.

The Assistant Secretary General recalled that in the course of the
debate on the subject at the 36th Session ofthe AALCC several Member and
Observer delegates pointed out that the extra territorial application of national
legislation inter alia violated: (Q the Principles of the Charter ofthe United
Nations in particular the Principle of sovereignty; (ii) the principle of
nonintervention; (iii) the provisions of the United Nations Declaration on
Friendly Relations; (iv) the Declaration on the Right to Development; (v) the
VIenna Declaration on Human Rights; and (vi) the Charter ofEconomic Rights
and Duties of States. The AALCC at its 36th Session inter alia recognized the
significance, complexity and implications of "Extra Territorial Application of
National Legislation: Sanctions Imposed Against Third Parties" and requested
the Secretariat to convene a seminar or a meeting of experts on the subject.
The Committee at its 36th Session had requested the Secretary General to
table a report of the seminar or meeting of experts at the 37

th
session of the

Committee.

Pursuant to that mandate the Secretariat in collaboration with the
Government ofthe Islamic Republic ofIran, which generously offered to host
convened a two day Seminar in Tehran in January 1998. Senior Government
officials, eminent academic and distinguished international lawyers from 16
Member States ofthe AALCC participated in the seminar chaired by Dr, M,
Javad Zarif, the Deputy Foreign Minister for Legal and International Affairs of
the Government of the Islamic Republic ofIran and the then President ofthe
AALCC. The objective of the Seminar, was to promote a free and frank
exchange of views on the subject. The Report ofthe two day seminar on the
Extra-territorial Application ofNational Legislation Sanctions Imposed Against
Third Parties held in Tehran in January 1998 , is set out in the brief of
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documents. The discussion at the Seminar revolved largely around the
presentations made by a group of experts drawn from both Member and non-
member States of the AALCC. The Seminar took note of the research paper
sent in by the former Secretary General of the AALCC, Professor Frank X.
Njenga (Kenya), who was unable to attend the Seminar. Although a Repporteur
was appointed, the debate in their course of the seminar was no formal in
nature wherein all the participants spoke in their individual capacities and, no
formal conclusions or resolutions were adopted.

The discussions at the Seminar revolved round a broad spectrum of
politico-legal issues and focussed on a broad range oflegal and policy aspects
of the subject mainly in relation to two US enactments, namely the Cuban
Liberty and Democratic Solidarity (LIBERTAD) Act, 1996 (commonly
referred to as the Helms-Btirton Act), and the United States Iran and Libya
Sanctions Act 1996, (generally referred to as the Kennedy D' Amato Act)
The Background Note prepared by the Secretariat for that seminar included
an overview of the United States: Iran and Libya Sanctions Act of 1996.
Although references were also made to some ofthe earlier US laws such, as
the anti-trust legislation, the Regulations concerning Trade with USSR, 1982,
and the National Defence Authorisation Act, 1991 The legality of the two
1996 US enactments was examined in terms of their conformity with the
peremptory norms of international law; the law relating to counter-measures;
the law relating to international sanctions; principles of international trade law;
the law ofliability of States for injurious consequences of acts not prohibited
by international law; impact of unilateral sanctions on the basic human rights of
the people of the target state; and issues of conflicts oflaws such as non-
recognition,jorum non-convenience and other aspects of extraterritorial
enforcement of national laws.

The deliberations had also touched on a range of State responses to
counter the possible impact of the US legislation in particular and the unilateral
imposition of sanctions through extra territorial application domestic legislation
in general. References were made to the response of the Inter-American
juridical Committee and the European Union and the measures discussed
included 'blocking' legislation, statutes with 'claw-back' provisions and laws
providing for compensation claims, at the national level. At the international
360

level, the responses noted included diplomatic protests, negotiations for
e"emptions \ waivers in application of the projected sanctions, negotiations
for settlement of disputes, use ofWTO avenues and measures to influence the
the drafting oflegislation in order to prevent its adverse extra territorial impact.

The deliberations revealed a general agreement that the validity of any
unilateral imposition of economic sanctions through extra territorial application
and national legislationmust be tested against the accepted norms and principles
of international law. The principles discussed included those of sovereignty
and territorial integrity, sovereign equality, nonintervention, self-determination,
and the freedom oftrade. It was generally agreed that both the Helms-Burton
Act and the Kennedy D' Amato Act contravened such basic norms. The right
to development and the principle of permanent sovereignty over natural

resources.
As regards counter measures, it was agreed that the rules of prohibited

counter measures as formulated by the International Law Commission in its
draft articles on State Responsibility must be applied to determine the legality
of counter measures purported to be effected by the extra territorial application
of the two afove mentioned impugned statutes. These rules include the
prohibition of injury to third states; the rule of proportionality; and the rules
relating to prohibited counter measures incorporated in Article 13 ofthe draft
articles on State Responsibility as framed by the International Law Commission.
While considering the issue of countermeasures, it was emphasized that the
presiding peremptory norm must be the peaceful settlement of disputes. The
discussion also highlighted the inter play between counter measures and
nonintervention, and between coWlter measures and unilateral imposition of

economic sanctions.

Participants agreed that counter measures could not be a facade
unilateral imposition of sanctions in respect of matters that fell within the
purview of Chapter vn ofthe Charter ofthe United Nations or the sanctions
competence of other international organizations. It was argued that the
differences between counter measures and sanctions of the nature of
international sanctions should be recognized The seminar also revealed a
divergence of views on three main issues viz. (i) whether the subject should be361



confined to secondary sanctions through ".
laws; (ii) the distinctionbetween the ~xt:a-~en:tonalapplicationof national
. . di . prescnptIvejunsdiction and th .;«:juris cnon of every state; and (iii) the a licabili . e elllorcement
p~ocedure,to resolve disputes relating f:Helms~ ofWTO disputes settlement
D Amato Act in their extraterriton'al li . urton Act and the Kennedyapp canon.

The Seminar also addressed th .
undertaken and a number of al e questIon of the future work to be
h' propos s were advanced b th . .t e consIderation of the AALCC The r . y e partIcIpants for

work on the subject include (i) furth Pdoposals with regard to the future
(ii) the formulation ofprinci I er stu yon all aspects of the subject andpes.

Apropos further study of the sub' ct f '.
national Legislation the Assistant S ~e GO extratemtonal application of
undertake a study of, (i) unilate al ecret~ eneral suggested that AALCC

. r sanctIOns Counterm d .settlement procedures offered b th WT' easures an dIsputes
concept of abuse of rights on . t y.e 0 group of agreements; (ii) the

in ematlOnallaw preferabl d hnorm of good faith, with context of e .' ~u~ er t e presiding
national laws in Pursuit of national ~~:cIse~ ex~ratemtor~~l application of
unilateral sanctions on trade relan sb y objectIves; and (Ill) the impact of

IOns etween States.

On the question of the formulatio f P' .
question of the extra territorialit of na~io nncI~les : rul~srelating to the
proposed that : (i) the AALCC r . onal legIslatIon It was inter alia
undertake the formulation of pr;c~nlg WIt~Intematio.nal Law Commission
application of national laws in all it:i~s ~ ~les relatI~? to extra-territorial
second look at the ILC f I' f ~ canons ; and(u) there is need for a. ormu anon 0 pnnciples co .VIs-a-vissanctions. ncerrungcounter measures

Referring to the examination of th '.
countermeasures vis a vis san ti h e prIncIples concerning
LLCformulationoftheProvisi:nIon~ / stated that it was suggested that the
this aspect opens A St te i s re a.mg to counter measures seems to leave

. a e It was said ma . I () .
omons or (b) an obligation er a om 'b ~ :10.ate a an oblIgation erga
obligation vis-a-vis another sta~eWhi~~sof~~mjur~ng~nother state, or (c) an
counter measures?A clarif . . " ese SItuatIonswould give rise to
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counter measures, and the relationship between them and sanctions. The view
was also expressed that the relationship between counter measures and other
peremptol}' norms of international law such as non-intervention and peaceful
settlement of international disputes needed to be further examined.

The report ofthe Seminar was expected, Mr. Dastmalchi stated, to
furnishan input not only in the consideration of the subjectand the Committee's
future work thereon, but also in the crystallisation of the opinion of the Asian
African Legal Consultative Committee on the subject. The Committee at its
37th Session after consideration of this Report of the Seminar held in Tehran,
the Islamic Republic ofIran, may direct the AALCC about future work of the
Secreteriat on the subject.

The Delegate of China expressed the view that the topic was a complex
one with legal, political and technical implications. Dwelling on the effects of
globalization, he felt States not only apply measures against third States but
also for their nationals, companies and trading and entities of such third States,
which amounted to indirect sanctions. Furthermore, these coercive measures
took the form of restrictions on trade practices and investments, which in turn
have global ramifications. Recal1ingvarious international legal instruments and
arrangements for facilitatingfree trade, he was of the view that sanctions would
impede relationsbetween states. The settlementof disputes, inhisgovernment's
view shouldbe inaccordance with the principlesofmutual respect for upholding
sovereignty of States and non-interference in each others internal affairs.

The Delegate of the Islamic Republic oflran expressed the view that
extraterritorial application of national legislation in the form of economic
sanctions had become an instrument offoreign policy of some powerful States.
He added that the HeIms-Burton Act and the Kennedy D' Amato Act which
apply coercive sanction against Cuba, Libya and Iran respectively, had no
basis in international law. These unilateral acts with extra-territorial effects,
disrupt peaceful trade relations amongst States and have been denounced by
States and regional organizations, like the European Community. He recalled
the Seminar in Tehran on the topic, which had revealed a general agreement
amongst States that unilateral imposition of economic sanctions undermined
accepted norms of international law. Concluding his statement, he supported
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the proposals of the Tehran seminar and called upon the AALCC and other
international fora such as the ILC to attempt a formulation of principle and
norms on this important issue.

The Delegate of Japan expressed the view that the topic of
extraterritorial application of national legislation , should be dealt on a more
general and broader basis without confiningonly to the two US Acts of Helms-
Burton and Kennedy-D' Amato. Furthermore, he expressed the view that
although this topic has linkages with other topics of intentional law such as
countermeasures, State responsibility and dispute settlement mechanism the
AALCC should focus upon finding and establishing a principle on the exercise
of prescriptivejurisdiction. The AALCC, she asserted, could make a significant
contribution by studying the legal effects and not 'political effects' of this,
topic.

The Delegate of Sudan recalled that the Tehran Seminar
had reached consensus that unilateral imposition of sanctions, through extra
territorial application of national legislation, violated norms of customary
international law. Furthermore, condemning the Helms-Burton and Kennedy
D' Amato Acts of US Government, he was of the view that a similar sanction
was imposed on Sudan on 4 November 1997. The Executive Order, which
imposed this sanction, had frozen all assets and property of Sudanese and
also blocked import of Sudanese goods inUSA and exports from Sudan. He
was of the firm view that the AALCC should study the topic of Extraterritorial
application of national legislation as a sub-item entitled "Executive Orders
Imposing Unilateral Economic Sanction on Targeted States".

The Delegate ofIndia expressed the view that the subject was of
topical importance involvingeconomic, legal and politicalimplications.Recalling
the Seminar on the topic held in Tehran in January 1997, he felt that
extraterritorial effects could be dealt at two levels. Firstly, judgements of
municipal national courts and secondly, the evolution of unilateral acts which
could include doctrinal aspects deduced from judgements oflCJ, General
Assembly resolutions and state practice. In the latter context, he mentioned
the judgement ofICJ in the AngloNorwegian Fisheries Case, which had dealt
with the validity/invalidity of unilateral measures. Expressing his personal
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h could be undertaken with
opinion, he felt at the natio~al ~evelff::t:s~~~ational legislations. At the
examination of extra - terntfoflhale. that principles such as permanent

. 11 1 he was 0 t e view .' 1internatlOna eve, d ther related issues of mternatlOna
sovereignty of natural reso~rces, l~n. 01examination As regards national

ld reqUlre a c mica . dcustomary law: wou .' ff cts he was of the view that the stu y
legislation hav~ng~xtra t~fl~:~ :at~n~ legislation within the.territory of a
could focus on. b~SIC~tan ar. eo ra hicallocus beyond temtory of State
state, nationallegtslatlOn havfmg~ ~ l:gislation with extra territorial effects.
and the object and purpose 0 nanona

The Delegate ofthe Arab Rep~bliCof!:h:~~~1~~~o:~~
importance of the subj~ct e~press~~ t aeVlli::tionof extraterritorial legislation '
only the specificlegal dImensIOns. e pp d the UN Charter.' . fhis Government contravene
on third parties, in t~e view ~ and non-interfe~ence in the internal affairs of a
principles of sovereign equahty de i rtainin. g to dispute settlement

h he felt that tra e Issues, pe . .State. Furt ermore, hich are related to imposltlOn of
under the WTO and counter measures w .
economic sanctions, should be further looked mto.
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. (ii) Decision on the Agenda Item : "The Exrta-
Territorial Application of National Leg· I t i .
S . IS a Ion.ancrions Imposed Against Third Parties"

(Adopted on 18.4.98)

The ~ian- AfiricanLegal ConsultativeCommitteeat its Thirty-Seventh
Session

.Recalling the reference made by the Government of the Islamic
Republic ofIran and its Resolution 36/6 of May 7, 1997;

Express~s its appreci~tionto the Government ofthe IslamicRepublic
ofI~an ~or hosting ~he seminar on the Extra-territoriality of National
LegIslatIOn: Sanctions Imposed Against Third Parties' ,

Appreciative of the Report of the Secretary General on the seminar
on the subject as set out inDocument No.AALCC\XXXVrn New Delhi \98\
S.5;

Having heard the statement of the Assistant Secretary General as
well as the interventions of the delegates of Member States and representatives
of Observer States',

Recognizing the significance, complexity and the implications of the
Ext~a-territorial Application of National Legislation: Sanctions Imposed
Against.Third Parties',

1.
Requests the Se~re~ariatto ~o~tinue to st.udythe legal issues relating
to the Extra-temtonal Application of National Legislation: Sanctions
Imposed Against Third Parties and to examine the issue of executive
orders imposing sanctions against target States;
Urges Member States to provide relevant information and materials
to the Secretariat; and
Dec.ides.toinscrib~the item "Extra-territorial Application ofNational
LeglslatJ~n:S~ctIons Imposed Against Third Parties" on the agenda
of the Thirty-eighth session of the Committee.

2.

3
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(iii) Secretariat Study : "Backgroun~ No~e on the E~tra-
Territorial Application of National Legislation: S.anctlOns
Im osed Against Third Parties, Prepared for the Semmar held
t ~ehran Islamic Republic of Iran on 24-25 January, 1998a .

The item"Extra-territorialApplicationofNational Legislation:Sanctions
Imposed Against Third :arties:' was first placed on.the provis.ional(~~Co)f
h 36th sessionofthe AsianAfiicanLegal Consultative Committee

following upon a reference made by the Government ofthe Islamic Republic
ofIran in accordance with Article 4 (c) oft~e Statutes and sub- Rule 2 of
Rule 11 ofthe Statutory Rules of the Committee. In an Explanatory No~e

bmitted to the Secretariat of the AALCC , the Government of the Islarruc
~epublic oflran had enumerated four major reaso~s fo~the inclu~ionof this
item on the agenda ofthe AALCC. The reasons so IdentIfie?~d l~st~d~~r~:
(i) that the limitsof the exception to the princi?leof extra-te.mt?nal jurisdiction
are not well established; (ii) that the practIce of States indicates that they
oppose the extraterritorial application of National ~egisla~ion; (iii) that
extraterritorial measures infringe various principles of intemational law; and
(iv) that extraterritorial measures, on the one hand, affect tr~de and ~conomic
cooperation between developed and developing countnes and interrupt
cooperation among developing countries, on the other.

Having identifiedand enumerated the reasons for the inclusion of the
item on agenda of the 36th session, the Explanatory Note ~ter alia requ~sted
the AALCC "to carry out a comprehensive study concerrung the legallt!' of
suchunilateral measures, tiling into consideration the positions and reactions
of various governments, including the positions of its Member-States".

4. For the full text of the Explanatory Note of the Government of the Islamic Republic of
Iran on the "Extraterritorial Application of National Legislation :Sanctions Imp~sed
Against Third Parties" see Report and Selected Documents of The Thirty-Sixth SeSSIOn,
Tehran, Islamic Republic ofIran (3-7 May 1997)
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. The ~ationale for calli~g a com~rehensive study of the legality of
urulateral actions was that National Legislation with Extraterritorial Eff t
Vi?lates t~e pri~~iples of International Law including the impermiSSibilitye~f
urulateral ~POSItIO~of sanctions. In its Explanatory Note the Government of
th~ Islamic Repubhc of Iran had maintained that" the actions of States to
urulaterally exert coercive economic measures against other States had no
foundation in international law. Various resolutions adopted by United Nations
Org~s ~~ this point." It alsodemonstrated that the impositionof 'unilateral
sanct~onsI~ge upon the right to development" and that "the imposition of
sanctIons VIolated principle of non intervention."

THE SECRETARIAT PRELIMINARY STUDY

A preliminary study prepared by the Secretariat was considered at
the 36th Session ofthe AALCC. Introducing the item at the Tehran session
held in May 1997 the Assistant Secretary General Mr. Asghar Dastmalchi
obs~rv~d ~hat although jurisdiction in matters of public law character was
temtonal m nature some States were however, known to give extraterritorial
effect to their municipal legislationwhich had resulted in conflict ofjurisdictions
~n~ r~se.ntment on the part of other States. Civil Law countries exercise
JU:IsdIctton over their nationals for offenses committed even while United
Kingdom law allow such jurisdiction in select cases. The United States of
America exercise jurisdiction in a wide variety of cases.

It has been suggested in some quarters that the exercise of such
extraterritorial jurisdictions was desirable and, indeed inevitable, and claims
and counter-claims as to the acceptability or reasonableness of exercise of
extraterritorial jurisdiction were often pressed. Conflicts had arisen in the
co~text ?f ec~nomic issues when States sought to apply their laws outside
their temtory m a fashion which precipitated conflicts with other States.

. The ~reliminary study prepared by the Secretariat had pointed out
that m the claims and counter claimsthat had arisen with respect to the exercise
of.e~ra-territorial Jurisdiction the following principles had been invoked (i)
pnncI~les concerning jurisdiction ;(ii) sovereignty -in particular economic
sovereignty - and non-interference; (iii) genuine or substantial link between
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the State and the activity regulated; (iv) pub~icpolicy , na~io~al.in~er~st.;(~)
k of agreed prohibitions restricting States nght to extend ItsJunsdictIon, (VI)

lac .procity or retaliation' and (vii) promotion of respect for law.
reci ' . h dotwithstanding the national interests ofthe e~act~ngState gr.a~econ~rn .a
been expressed on the promulgation and apphcat~on ofmuruclpallegislatlOn
whose extraterritorial aspects affected the sovereignty of other States.

While a growing number of other States have applied their national
1 and regulations on extra-territorialbasis, such fora as the General Assembly
~~~e United Nations, the Group of 77, ~e Org~atio~ oflslamic Countries,

d the European Economic Commumty have m vanous ways expressed
~~ncern about promulgation and application oflaws and re~~ation~ whose
extraterritorial effects the sovereignty of other States and the legitimatemterests
of entities and persons under their jurisdiction, as well as the freedom of trade
and navigation.

The preliminary study prepared by the Secre~ari~t,apart fro.mreferring
to some recent instances of extra-territorial apphcatlOn of national laws,
(without resolving the other questions, including the ques~io~ o.feconomic
counter measures), sought to furnish an overview of the limits lmpose~ by
international law on the extraterritorial application of national laws, and mter
alia spelt out the response ofthe international community to such act~ons. It
recounted how invarious, ways express concern about the promulgatIon and
application oflaws and regulations, whose extraterritorial ~f!ects affect the
sovereignty of other States and the legitimate interests o.fen~It1eSand persons
on their jurisdiction as well as freedom oftrade and navigation.

The study prepared by the Secretariat also drew atten~on to the.op.~on
of such august bodies, as the Inter-American JuridicalComrrutt~, the JundIcal
Body of the Organization of American States" and the InternatIonal Chamber

of'Commerce".

5 For details see 35 International Legal Materials (1996) p. 1322
6 Dieter Lange And Gary Borne (Eds:') : The Extraterritorial Application of National

Laws ICe Publishing SA 1987) 369



The preliminary study prepared by the Secretariat sought to
demonstrate that the topic covered a broad spectrum ofinter-State relations
that is to say, political, legal, economic and trade. It recalled in this regard that
the AALCC Secretariat study on the ''Elements ofLegal Instruments on Friendly
and Good-Neighbourly Relations Between the States of Asia, Africa and the
Pacific" had inter alia listed 34 norms and principles of international law,
conducive to the promotion offriendly and good neighbourly relations. The
34 principles enumerated inter alia had included: (i) independence and state
sovereignty; (ii) territorial integrity and inviolability of frontiers; (ill) legal equality
of States; (iv) non-intervention, overt or covert; (v) non-use of force; (vi)
peaceful settlement of disputes; (vii) peaceful coexistence; and (viii) mutual
cooperation.'

The Secretariat study had pointed out that the use of unilateral action,
particularly those with extraterritorial effects, can impede the efforts of
developing countries in carrying out trade and macro-economic reforms aimed
at sustained economic growth. It can hardly be over emphasized that the use
of such unilateral trade measures pose a threat to the multilateral trading system.
Even where there is a case for exercising jurisdiction, the principles of comity
suggest that forbearance is appropriate. Under these principles (of comity)
States are obliged to consider and weigh the legitimate interests of other States,
when taking action that could affect those interests.

The Declaration" and Programme? of Action adopted by the Sixth
Special Session of the General Assembly the Charter of Economic Rights and
Duties of States, 197410 the United Nations Convention on Law of the Sea,

7. AALCC Secretariat Study on "Elements of a Legal instrument on Friendly and Good
Neighborly Relations Between States of Asia, Africa and the Pacific" Reprinted in
AALCC Combined Reports of the Twenty Sixth to Thirtieth Sessions (New Delhi, 1992)
p. 192
s.Resolution 3201, of May 1, 1974 Sixth Special Session
9'Resolution 3202, of May 1,1974 Sixth Special Session.
10'Resolution 3281 XXIX Session
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and several other international' instruments r~tain many ~f.the traditional
1982 s of sovereignty. The economic sovereignty ~rovlslons of these
aspect -affirmations ofthe rights and interests 10natural resources
. struments are re .
~thin the expanded definition of State's temtory.

The preliminary study prepared by the Secret.ariat. ha~ submi~ed that
. a erhaps. be necessary to delimit the scope of 1Oq~IT?'mto the Issue of
It ma:t~rritorial application of national legislation in determ10mg the pa:amet~rs
extr k fth Committ ee on this item. It had asked for consideration

fthefuturewor 0 e . f
~obe given to the question wheth~~ it sho~ld ~e a bro~d survey of quesno~~ 0

extra territorial application of muruclpallegtslanon and, in th~ pro~, exammmg

1 ti hip and limits between the public and private mternatlOnallaw onthe re a IOns .. 11
the one hand and the interplay between international law and murucl~a aw on
the other. It recalled in this regard that, at the Forty fourth SeSSIOn of the
International Law Commission, the Planning Group of the Enlarged Bureau of
the Commission had established a Working Group on the long-term 'pr~gr~e
to consider topics to be recommended to the General Assembly f~r l~cluslOn
in the programme of work ofthe Commission and that one ~fth~ topics mcl~ded
in the pre-selected lists wa~ the Extra-territorial Application of National

Legislation.

An outline on the topic Extra-territorial Application ?fNational
Legislation prepared by a Member of the Commission.had inter alia suggested
that "it appears quite clear that a study of the subject of~~ratemtonal
Application ofN ationallaws by the International Law ComrruS~lon would be
important and timely. There is an ample body of Sta~e. practice, case la:-"
national study on international treaties and a vanety of critical scholarly studies
and suggestions. Such a study could be free of any ideological overtones and
may be welcomed by States of all persuasions. Su~h a study could furt~er
complement the efforts of the Commission in the.c~~lficatlOn and p~O~~sslve
development oflaw in other areas, like Responslbll~ty of States, Liability for
Transnational Injury, Draft Code of Crimes and Establishment of an InternatIOnal
Criminal Jurisdiction". 11

11.See AlCNA/454,p71
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The Secretaiat study had proposed that in determining the scope of
the future Work on this subject, the Committee may recall that the request of
the Government of the IslamicRepublic of Iran is to carry out a comprehensive
study concerning legality of such unilateral measures' i.e. sanctions imposed"
against third Parties, "taking into consideration the position and reactions of
various governments, including the Position of its Member States." It was
proposed that in considering the future work of the Secretariat on this item
Member-States may wish to consider sharing their experiences, with the
Secretariat, on this matter.

THIRTY SIXTH SESSION OF THE AALCC

In the course of deliberations on the item at the 36th session of the
AALCC one delegate expressed the view that sanctions can only be imposed
by the Security Council after it had determined the existence of a threat to
peace, breach of peace and act of aggression' and that unilateral sanctions are
violative of the Vienna Declaration and Programme of Action of 199)12which
inter alia, recognized the right to development. It was pointed put that unilateral
sanctions are violative of the principle of non-intervention.

The view was also expressed that national laws having extra-territorial
effect had no basis in international law and that such laws, primarily aimed at
individualsor legal persons, were violative of the principle of non- intervention,
political independence and territorial sovereignty enshrined in several treaties.
Such acts it was observed are aimed at weaker developing countries.

One delegate expressed the view that extra-territorial application of
national legislation would affect international trade. Another delegate was of
the view that in a changing scenario of globalization of trade and privatization
of economies extra-territorial application of national laws would affect
interdependence.

12. The world Conference on Human Rights had reaffirmed the right to development as
established in the Declaration on the Right to Development, as a universal and inalienable
right and an integral part offundamental human rights.
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One delegate, stated that extra territorial ~pplication = n.ational
.slatation infringed the sovereign right of states, ~~lated th~ principles of

leg! . ti and affected the economic and political relations amongston-tnterven Ion . S hit' hn El borating that sanctions would disturb the North- out re a Ions, estates. a . .
called upon the AALCC states to VOIcetheir protest.

One delegate recalled the United Nations General Ass~mbly :Friendly
. D laration' and stated that although no State has the nght to mtervene

R:elatlons .ecd· tl in the internal or external Affairs of any other State and
dIrectly or In trec y . . . .' al d
every State has an inalienable right to c~oose Its political econorruc, SOCt an
cultural systems without interference In any form ~y another state, lar~e and

owerful States are using it as a weapon. He p,oInted out that a ~artlcular
~ountry had within a short span of four y~ars Imposed ~round slxty-f~ur
unilateral sanctions against thirty-five countnes. In the present era, th~ n~tIOn
of inter-dependency among states had become quite ,ob~ous and the principles
of non-intervention and non-aggression, the two principles ofthe well kn?wn
five principles of peaceful co-existence have become all t~e more ObVIOUS
and are universally accepted by all nations, big ?r small ~lch or poor, He
stated categorically that extra-territorial application of n~tIOnallaws has no
basis whatsoever, legal moral or political. It blatantly vIOla~es:he rules of
international law and the rules of civilized law and amounts to infringement of
internal affairs of other countries.

One delegate observed that the Helms-Burton Act relating to trade
with Cuba. Kennedv-D' Amato Act relating to Libya, Iran and Iraq ~re
examples of extra territorial application of national ~awin,the form of san~tlon
againstthirdparties. Even though superficiallyone rrugh:think~ these natl?nal
laws relate to actions by individuals, their object is the imposmon of sanctIOns
against States. This is so if one looks to the ~ub~tancer~the: than the form of
the Acts or national laws having extra terntonal apphcatIOn. These extra
territorial national laws are contrary to international law, they usurp the role
entrusted to the SecurityCouncil for imposing sanctions ag~instMember Sta~es.
They are unilateral, they affect the principles of sov,erelgnty, th~ soverel~~
equality of States, they go against the principle of non mterference ~ the affairI
of other States, and non-intervention. Indeed they go agaInst, se~era
instruments and declarations of the UN and other international organIZatIOns,
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This development affects not only domestic economies of developing
countries but also South-South Cooperation and relation between themselves
and the developed countries. In his opinion AALCC States should present a
unified position which could demonstrate member countries' rejection of such
national lawswhich constitutes unilateral economic and politicalsanctions against
other States.

It was pointed out that extra-territorial application of national legislation
is not entirely a new thing, but has deep roots. It is the legacy of the colonial
period. While the AALCC as a legal consultative body is not in a position to
talk about political issues, underlying the extra-territorial application of national
legislation it is however, in a position to consider the legality of such actions.
Under the United Nations Charter and international law, the Member-States
of the United Nations have the obligation to support and implement the sanction
measures taken by the Security Council against the law-breakers, in accordance
with Chapter VII of the United Nations Charter. But States do not have
obligations to observe and implement national laws of any State, with sanctions
against any third party.

The view was expressed that extraterritorial application of national
legislation and sanctions against a third party is violation of international law.
AALCC, as a legal body of Asian-African countries, could have its own legal
opinion on this issue. For this purpose, a comprehensive study concerning the
legality of such unilateral measures, be considered by the Committee. The
AALCC should keep this issue under review and could support the inclusion
of the item, Extra Territorial Application of National Laws, or Unilateral Acts
and their Legal Effects in the future programme of work of the International
Law Commission.

One delegate pointed out that the aspect of unilateral ism is slightly
different from extraterrioriality and though they appear to be identical they are
not. Extraterritoriality of nationaljurisdiction, in terms of exercisingone's criminal
jurisdiction over one's own nationals while abroad is a very ancient one,
otherwise well established, and not debatable as a negative aspect oflaw. He
advised caution against hastening to conclude that unilateral acts, which are
different from extraterritoriality, on the basis on which we are working. Ifwe
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. .al .urisdiction issues, there is good room to
want to deal with extra-ternton J. n But unilateral acts essentially are
deal with it technically and.p~?feSsl~::s~~tiallY pertain to a different field ?f
pertaining to state resp?nslb1hty ~nmeans that a country pronounces cert~m
study altogethe~. A unilat~rhal~c body endorsing it,without anybody havmg
commitments unilaterally,Wit ?u .any
to agree with it or disagree With it. .

of action to be followed by the ~~C, rt
As to the future course I' ofthe topic of extraterritonality, an

was pointed out that d~e to the::r o:~ 0 this end, itwas felt that organizing
overall study ofthe sU~Jectv.:as , . al period would be very useful.
one or two seminars in the mter -seSS10n

• . 'M 1997 the AALCC inter alia
At its 3601 Session held m Te~ran 1dn, aYI'lcationsof "Extra Territorial

, nifi compleXity an unp , drecognized the sig ,cance, 'I' . Sanctions Imposed Against Thi~
Application of NatlOnal Legis at,lOn . it r and study developments m
parties". It requested the secretarl,tat ~omOfNlliaOt1'onalLemslation: Sanctions

it 'al App 1catlOn0 0° hregard to the Extratern on , d M mber States to share suc
Imposed Against Third Part1es a~d ~~tg~ethe ~ork of the Secretariat. The
information and materials th~t may aC1-neral to convene a seminar or meeting
AALCC also requested theS~~~~i: in-depth discussion, to invite a cross
of experts and, to ~nsure a sc T:e AALCC further requested the Sec:etary
section of profess10nals thereto, t' g of experts on the subject at

rt fthe semmar or mee mGeneral to table a repo 0 , . d d 'ded to inscribe the item "Extra-
the next sessio,n o~the co~t~e~ ~ 1 ti~~: Sanction Imposed Against Third
territorial Applicat10nof Nat10nhi gis a th Session of the Committee.
Parties" on the agenda of the T rty-seven

h Secretariat ofthe AALCC proposed in
Pursuant to that mandate t ef h I I 'Republic ofIran to convene
, ' h h G vernment 0 t e s armc , ' d

collaborat1on ':It t, eo, n Janu 1998 .A group of experts was invite
a two day Sermnar in Tehran 1 arys fthe AALCC to present papers
from both Member and Non-member tates 0
thereat.

OBSERVATIONS AND COMMENTS

The application of unilateral measures is at variance with numero~~ 5



international instruments includin~ntemational Law concer~ing Frie;d:h~ ~eclaration on the Principles of
tates" and the Charter ofEconomic Ri y e ations ~nd Cooperation among

of the use or resort to counte gh~s~d Dunes of'States". The legality
di rmeasures IS link d I Iispute settlement procedures and .d e c ose y to the recourse to
work of the International Law C ~n~1 ered as a core issue in the current
had taken the view that count ommission on State Responsibility. The ILC

f
ermeasure cannot b tak .

o. all available dispute settlement r d e en pn~rto the exhaustion
circumstances. p oce ures, except in certain specific

. The topic "Extra Territorial A licati .Sanctions Impose Against Thi d P . ~~ ication of National Legislation'
. If ames clear! .
inter-state relationsi.e. politi I al . Y covers abroad spectrum of

.. uCO eg ,econorruc a d tr dactions, particularly those with ext t . . U1 a e. The use of unilateral
th develoni . Mra emtonal effect .e eveloping countries in ca . scan impedethe efforts of
. d at sustai rrymg out trade and m .aime at sustained economic growth I acro economic reforms

that the use of such unilateral t d . t can need hardly be over emphasized
trading system. ra e measures poses a threat to the multilateral

To delimit the scope of the . .. .
application of national Iezislati mq~dlryI~to the Issue of extraterritorial

• I:Y on consl eration reoui .question whether it should be b d requires to be given to the

Ii
. a roa survey of the .app cation of municipallegislati d . question of extra territorial

d 1
. . uon an mthe process . .an muts between public and . t . exarrurungthe relationship

the inter play between interna~:~:l ~mternation~ ~awon the one hand and
w~uld be gainful to carry out a com r:w an~ municipal law on the other. It
uml~teral measures (i.e. sanctions i~ henslve.surve~ of the legality of such
consideration the positions and . posed agamst third parties) "taking into

. reactions of .econorrucgroupings. vanous governments" and regional

13.GAResolution2625(XXV)
14·G.A.Resolution3281 (YXIX)Article32 fthof States, adopted by the General A 0 e Charter of Economic Rights and Duties
encourage the use of economic p sl~eti~bllY,also stipulates that no State may use or

th ' , 0 1 ca or any oth 'ano er State, in order to obtain from it th b . .er ~e of measures to coerce376 e su ordination of Its sovereign right.

In 1996, two legislations by the United States Congress, extended
the jurisdiction ofthat State beyond its territory, by imposing sanctions against
third States that invest in, or enter into business with Iran, Libya and Cuba.
First, In March 1996, the Cuban Liberty and Democratic Solidarity Act of
1996 (generallyknown by the names of its principalco-sponsors as the Helms-
Burton ActY6was signed by the United States President. The Act inter alia
codifies the existing economic sanctions previously imposed against Cuba

pursuant to executive orders.
15.It was also proposed that the AALCC should keep this issue under review and could
support the inclusion of the item, Extra Territorial Applioation of National Laws, or
Unilateral Acts and their Legal Effects in the future program of work ofthe Intemational
Law Commission. See the statement of the Delegate ofthe People's RepubliC of China
made during the Fourth Plenary Meeting in the Verbatim Record o/Discussions of the
ThirtySixthSessiono!theAsianAfricanLegal Consultativecommittee,TehnlD,IslaInic
Republic Of Iran, May 1997.16.For the full text of the Cuban Liberty and Democratic Solidarity (LIBERTAD ) Act see

3S International Legal Materials (1996) p.397

It is recalled that a view had been expressed at the 36
th

session of the
AALCC that the extraterritorial application of national legislation and sanctions
against a third party is a violation ofintemationallaw and that the AALCC as
a legal body of Asian-African countries, could have its own legal opinion on
this issue. For this purpose, it was suggested that a comprehensive study
cott

ceming
the legality of such unilateral measures may be considered by the

Committee. IS

The view was also expressed that an examination of the item by the
committee should be purely technically, based on legal analysis, and should
not , to the extent possible, step into the political arena. The United Nations,
the non-aligned forum and other fora could delve into the political dimension
ofthe matter and the AALCC should not duplicate their work The work of
the AALCC it was emphasized required a different type of perspective to
dealwith this issue and that is the reason that the seminar of a group of experts
from Member and non-Member States ofthe AALCC had been convened.

THE IRAN AND LffiYA SANCTIONS ACT OF 1996: AN

OVERVIEW
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1\gain, on ~ugust 5, 1996, the United States President signed thelran-
LIbya Sanctions Act of 1996 (generally known as the D' Amato Ke dA ) . . . . . nne y

c~ , lmpos.mgsanctions against foreign companies that make investments
which contnbute to Iran's ability to develop its petroleum resources.

The Preamble to the Iran and Libya Sanctions Act of 1996 (hereinafter
~a1ledthe Act! describes i~as.anAct to "im~ose sanctions on persons making
m~~stments directly and SIgnificantlycontnbuting to the enhancement of the
ability .0fIran ~r ~ibya to develop its petroleum resources, and on persons
exportmg certam Itemsthat enhance Libya's weapons or aviation capabilities.
or enhance Libya's ability to develop its petroleum resources, and for other
purposes. "17

. In a memor~d~ circulatedat the 51st sessionofthe GeneralAssembly
the Umted States mamtamed that the Act willhelp to deprive both the Islamic
Republic ofIran and the Libyan Arab Jamahiriya from a source of income
which, it claimed, could be used to finance internationalterrorism and procure
weapons of mass destruction. The memorandum had affirmed that with the
Kennedy D' Amato Law, it aimed to put pressure on Libya to comply with
Security Council resolutions.

The Act defines both Iran and Libya in identical terms as "including
any agency or instrumentality" of Iran of Libya. It requires persons both
natur~ or legal, ~ssociation of persons, governmental and non-governmental
agencies to refram from investing either in Iran or Libya any amount greater
than US $ 40 million during a 12 month period. To that end the Act defines
the term "investment" to mean :

(i) hT e entry into a contract that includes responsibility for
the development of petroleum resources located in Iran or
Libya or the entry into a contract providing for the general
supervision and guarantee of another person's performance
of such a contract.

(ii) The purchase of a share of ownershi p, including an equity
interest, in that development.

17 See text of the Iran and Libya Sanctions Act, 1996
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(iii) The entry into a contract providing for the participation in
royalties, earnings,' or profits in that development, without
regard to the form of participation. The term investment does
not include the entry into, performance, or financing of a

. hn I 18contract to sell or purchase goods, services, or tee 0 ogy.

It may be stated that investments under contracts existing prior to
August 5, 1996 are beyond the pale of the Act ari.dare e~empted. The term
"petroleum resources" is to have a large connotation and mcludes petroleum
and natural gas resources.

Section 3 of the Act sets out the Declaration of Policy Paragraph (a)
of Section 3 called "Policy WithRespect to Iran" reads:

"The Congress declares that it is the policy of the United
States to deny Iran the ability to support acts of international
terrorism and to fund the development and acquisition of
weapons of mass destruction and the means to deliver them by
limiting the development of Iran's ability to explore for, extract,
refine or transport by pipeline petroleum resources of Iran"
This Decla~ation of Policy with respect to Iran is based on the
Congress findings as set out in section 2 of the Act.

19

To further the objectives of the Act Section 4 inter alia urges the
President of the United States to "commence immediately diplomatic efforts,
both inappropriate internationalfora suchas the United Nations, ~d bilaterally
with allies of the United States, to establish a multilateral sanctions regime
against Iran, including provisions limiting the develop~~~t of petr.oleu~
-resources that will inhibit Iran's efforts" to carry out activities deSCrIbedIII
section 2 ofthe Act.

18 See Section 14 (9) of the Iran and Libya Sanctions Act, 1996.
19 The Policy with Respect to Libya is set out in paragraph (b),ofthe same sec~ion in the
following terms "The Congress further declares that it is the policy of the Untted States
to seek full compliance by Libya with its obligations under Resolutions 731,748, and 883
of the Security Council ofthe United Nations. including ending all support for a~ts 0,:
international terrorism and efforts to develop or acquire weapons of mass destructlOn.379



Section 4 of the Act entitled "Multilateral Regimes" it has been
suggested "provides for the integration of coercive economic measures into
multilateral systems. "20 Section 4 (e ) of the Act required the President to
present, an interim report monitoring multilateral sanctions, Dotlater than 90
days after the enactment of the Act to the Appropriate Congressional
Committee;" on :

(1) whether the member States of the European Union, the
Republic of Korea, Australia, Israel or Japan have legislativeor administrative
standards providing for the imposition oftrade sanctions on persons or their
affiliates doing business or having investments in Iran or Libya;

(2) the extent and duration of each instance of the applications of
such sanctions; and

(3) the disposition of any decision with respect to such sanctions
by the World Trade Organization or its predecessor organization."

The President is thereafter to report to the "appropriate congressional
committees" on the extent that diplomatic efforts, referred to above, have
been successful. Each report is to include (i) the countries that have agreed to
undertake measures to further the policy objectives with respect to Iran,
together with a description of those measures; and (ii) the countries that have
not agreed to undertake measures.

A. SANCTIONS

Section 6 of the Act called the Description of Sanctions stipulates that
the sanctions to be imposed on a sanctioned person are;

1 . Export-Import Bank Assistance For Exports to
Sanctioned Persons

20. See the statement ofthe Representative ofIraq at the 67" PLENARY meeting of the 51
" Session of the General Assembly.
21. Section 14 (2) of the Act defines the term Appropriate Congressional Committee to
mean the Committee on Finance, the Committee on Banking, Housing, and Urban
Affairs, and the Committee on Foreign Relations of the Senate and the Committee on
Ways and Means, the Committee on Banking and Financial Services, and the Committee
on International Relations of the House of Representatives.
22. Section 4 (e) of the Act.
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2. Export Sanction;
3 . Loans from Financial Institutions;
4. Prohibitions on Financial Institutions;
5. procurement Sanction; and

6. Additional Sanction.
1. Export -Import Bank Assistance For Exports to

Sanctioned Persons

Under Section 6 paragraph 1 the President may dir~ct the Export
rt Bank ofthe United States not to give approval to the Issuance ~f anyImpo ., . . th xt f

tee insurance extension of credit, or partlCIpation10 e e ension 0guaran, , .' d
credit in connection with the export of any goods or services to any sanctione

person.
2. Export Sanction

Section 6 paragraph 2 stipulates that the President may order the
United States Government not to issue any specific license and not to grant
any other specific permission or authority to exp0:t.any ~oods ortechnolo~
to a sanctioned person under (i) the Export AdrrurustratlOnAct of 19:9, (11)
the Arms Export Control Act; (iii)the Atomic Energy Act of 1954;.or (IV)any
other statute that requires the prior review and approval of the Uruted S~ates
Government as a condition for the export or re-export of goods or services.

3. Loans from Financial Institutions

Pursuant to Section 6 (3) of the Act the United States ~overnment
prohibit any United States financial institution from making loans or

may·dm·gcreditsto any sanctioned person totaling more than US $10,000,.000provi . .., t lieve
in any 12 -month period unless such person is en~aged 10 aCtlVItle~.~re
human suffering and the loans or credits are provided for such actlVltles.-~

4. Prohibitions on Financial Institutions

It may be stated at this 'juncture that under the Act the term "financial
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instituti~n' inclu~:s (a) a dep~sito~ institution" including a branch or agency
ofa foreign ba~ ,(b) a credit uruon; (c) a securities firm , including a broker
or dealer; (d) an insurance company, including an agency or underwriter and
(e) any other company that provides financial services.

Par~graph 4 ofS~ction 6 oft~e Act envisagestwo kinds of prohibitions
that may be Imposed against a sanctioned person that is a financial institution
These are

(a) Prohibition on Designation As Primary Dealer; and

(b) Prohibition On Service As A Repository Of Government Funds.

As regards the prohibition on designation as primary dealer it is
stipulated that neither the Board of Governors of the Federal Reserve System
nor ~heF~deral Rese:ve Bank of New York may designate, or permit the
contm~atlo~ of any pnor designation of, such financial institution as a primary
dealer in Uruted States Government debt instruments.

.. . As to the prohibition on service as a repository of Government Funds
It ISstipulated that a financialinstitution may not serve as an agent ofthe United
States Government or serve as repository for United States Government funds.

~e subsectiongoes on to clarifythat the impositionof eitherprohibition
on a ~anctJonedperson that is a financial institution shallbe treated as a single
sanction and that the imposition of both shall be treated as two sanctions for
the purposes of Section 5 of the Act.

5. Procurement Sanction

c The United States Government may not procure, or enter into any
ontract for the procurement of, any goods or services from a sanctioned

person.

23. As defined in section 3 (c) (1) of the Federal Deposit Insurance Act.
2-1. As defined in section 1 (b) (7) of the International Banking Act of 1978.
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6. Additional Sanction

Finally, the President may, in accordance with th~ I~ternatio~al
Emergency Economic powers Act, impose sanctions to restnct imports With
respect to a sanctioned person.

The European Union has identified the measures taken by the United
States President, to limit imports into USA, prohibition of de~ignation as
rimary dealer or as repository of USA Government funds, derual of access

fo loans from USA institutions, export restrictions by USA, or refusal of
assistance by Export - Import Bank, as damaging to its interests.

Be that as itmay,the impermissibilityunder internationallawofunilateral
sanctionsisuniformlyrecognizedby the internationalcommunity. The adoption
of coercive economic measures lies only within the mandate ofthe United
Nations in particular instances where there exists a threat to peace or breach

of peace .

B. Ratione Personae

The ratione personae of the Act is set out in Section 5 (e) which
identifies the Persons Against Which the Sanctions Are to be Imposed. The
sanctions described in the Act are to be imposed on (i) any person, the
president determines, has carried out the activities described; (ii) successor
entity to the person referred; (iii) a parent or subsidiary ofthat person, ifthat
parent or subsidiary, with actual knowledge, engaged inthe activities referred
to; (iv) or an affiliate ifthat affiliate,with actual knowledge, engaged in those
activities and if the affiliate is in fact controlled by the person.

Section 14 paragraph 14 stipulates that the term person means (a) a
natural person; (b) a corporation business association, partnership, society,
trust, any other non governmental entity, organization, or group, and any
other governmental entity operating as a business enterprise; and (c) any
successor to any entity- described above.
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C Rationae Temporis

.The Iran and Libya Sanctions Act of 1996 entered into force on th
date of ItSenactment viz. 5th August 1996 It '11" . e

aft
. WI cease to be effective 5

years er the date ofthe enactment ofthe Act."

Th~Iran Libya Sanctions Act goes beyond previous sanctions imposed
by th~ Un.lted Stat~s against other States and is not limited to regulatin
~encan u:terests In th~se countries. Rather, like the LIBERTAD Act it i~
des.lgnedto unpose sanct1~nson companies or individuals located outside the
U~ted States that trade With~ranan~ Libya and these sanctions are targeted
~tmvestments o~non-US busmes~es m the oil industries of Iran and Libya i.e.
mvestments havmg no necessary link with the United States.

In the course of the debate at the 36th session ofthe AALCC 't. d h ' . , 1 was
po~te out t at the imposition of sanctions is permissible only by the United
Nations und~r Ch~pter VII of the Charter. Article 41 of the United Nations
Cha~er ~~oV1desmte~alia for complete or partial interruption of economic
rel~t1o~s. in order to ~v~ effect to Security Council decisions with respect to
m~nta1mng or restonng ~ternational peace and security. Sanctions can only
be Imp?Se~ by the Secunty Council against a lawbreaking State after the
determ~at,l,on of the exi,stence of "threat to peace, breach of peace or act of
aggression . The Secunty Council has followed this procedure over the past
half a ce~~u~. Although the sanctions policies ofthe United Nations remain
un~er ~ntlcIsm, the power ofthe United Nations to enforce sanctions and the
obligation of the Member States to abide by such decisions continue to remain
as part and parcel of contemporary international law.

, The General Assembly on its part has repeatedly denounced economic
co~rcIO~as a me~s of achieving political goals. Among these the resolution
entl,tled Econo,m1cMeasures as a means of Political and Economic Coercion
agamstDevelopm~Countries" has stronglyurged the industrialnations to abstain
~o~ the use of their s~peri~rposition as a means of applyingeconomic pressure
WItht~e purt:0,seof mducmg changes in the economic, political, commercial

and SOCialpolicies of other countries."
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The unilateral imposition of sanctions infr: .ige upon the right to
development. The Vienna Declaration and Programme of Action ofJune'1-5,
1993 has delineated that the Right to Development has become a "universal
and inalienable right and an integral part of fundamental human rights.'?" The
Declaration on the Right to Development describes this principle as "an
inalienable right by virtue of which every human person and all peoples are
entitled to participate in, contribute to, and enjoy economic, social, culrural
and political development, inwhich allhuman rights and fundamental freedoms
can be fully realized. "26

Another inherent flaw is that the unilateral imposition of sanctions
violates the principle of non-intervention. The principle of non-intervention, a
customary norm of international law, is backed by established and substantial
state practice and has been incorporated in various internationally binding
instruments as well as the General Assembly resolutions. The resolutions of
the General Assembly and the proceedings ofthe International Court ofjustice"
provide ample evidence that the non-intervention principle encompasses the
rejection of intervention and interference inbdth internal and external affairs of
other states. Consequently, imposition of secondary sanctions, which interrupt
economic cooperation and trade relations oftraget States with third parties,
violates the universallyaccepted principleof non-intervention inthe international
and external affairs of other States.

250p.cit.note9
26 See Article 1, paragraph 1 of General Assembly Resolution 411128 of 4 Dec. 1986.
27 The International Court of Justice in the Case concerning the Military and
Paramilitary Activities in Nicaragua against the Unites States of America has established
that: "The principle of non-intervention establised the right of every sovereign State to
rule it's affairs without foreign interference; although examples of violation of such
principle are not rare, the Tribunal states that it's part of the customary internaional
right. The existence ofthe No intervention principle is backed by a very important and
well established practice. On the other hand, this principle has been introduced as
corollaries of sovereign equality of all States"
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GENERAL ASSEMBLY OF THE UNITED NATIONS

An it~~ entitled "Elimination of Coercive Economic Measures as a
Means ofPolitical and Economic Compulsion" was inscribed on the agend .-
of the ~~thsession of the General Assembly at the request oftheLibyan Ara~
Jam~ya. In the course of deliberations on the item it was pointed out that
the United Sta~es ha? e~acted legislation that punishes foreign non-United
States co~p~es which mvested more than $40 million to develop petroleum
resources m either the Islamic Republic of Iran or the Libyan Arab Jamahiri
It was recalled that the United Stats had often employed sanctions to bring
pressure on what it termed "rogue" States"

. The e~a~tment oflaws which contravene the principle of territoriality
?attonallaws significantly affects the sovereignty of other States and the legimate
mterests of companies and persons within their jurisdiction.

The view was expressed that on the threshold of the new millennium
the emergence of unilateral coercive measures of an extraterritorial nature
~ntails yet another serious danger in the context of an increasingly
mter?ependent wO:ld . The risks posed by a country in unilaterally reserving
th.e nght to un.dermne the discipline of multilateral trade for reasons totally
~hen to. trade Issues, must be confronted appropriately and resisted by the
international community.

In .the co~:se of the debate on the item it was inter-alia pointed out
tha~ th~ imposrtion of coercive measures and the approval of domestic
legislation for the horizontal escalation of such actions with extraterritorial
implications contradicts established international trade law including the
regulations of the World Trade Organization."

28 Th U . d S ..e rutc tates of Amenca has SInce 1941 either unilaterally or in concert with
others- has invoked sanctions more than 70 times. The overall success of sanctions has
largely been limited For details see The wall Street Journal November 25, 1996.

29 The Understanding of Rules and Pocedures Governing Settlement of Disputes, adopted
asan.Annex to the Agr~e~ent Establishing the World Trade Organization (WTO), inter
alia Incorporates restncuons on the use of individual counter measures. A similar
provision can also be found in the "North American Free Trade Agreement" (NAFTA)
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Speaking on behalf of the European Co~unity at the 51thsessi~? of

G ral Assembly the Permanent Representative of Ireland stated: the
the ene ' .. . I . 1ean Union wishes to reiterate Its rejection of attempts to app y natlOn~
EU~°iation on an extra-territorial hasis." He concluded : "Measure~ of'this
:: violate the general principles of international law and the sovereignty of

independent States."

At that session the Assembly by its Resolution 51/22 of2,?November
1996 guided by the principles ofthe Charter ofthe United ations, pa:ticularly

th which call for the development of friendly relations among nations, and
ose . d ial

the achievement of cooperation in solving problems of an econo~c an S~Cl
character recalled its resolutions in which it had called upon th~ mternatlOn~1
community to take urgent and effective steps to ~nd. coercl,,:,e econo~c
measure;30 Concerned over the enactment of extratemtonal coer~lv~ econOffilC
laws in contravention of the norms of international law and believing that the
prompt elimination of such measures is consisten~ ~th the aims and purposes
of the United Nations and the relevant prOVISIOns of the ~or1d Trade
Organization, the General Assembly reaffirmed the "inalienab~e.nght of ever:
State to economic and social development and to choose the political, econOffilC
and social system which it deems most appropriate for the welfare o~its pe~ple
in accordance with its national plans and policies," and called for "the lffiffiedl~te
repeal of unilateral extraterritorial laws that imposed sanctions on compa~es
and nationals of other States". It also called upon all States not to recogruze
unilateral extraterritorial coercive economic measures or legislative acts
imposed by any State", and decided to include in the agenda of its 52

nd

session an item entitled Elimination of Coercive economic Measures as a
means of Political and Economic Coercion."
30 See General Assembly Resolutions 47/19,48/16 and 4919 ofthe General Asse.mbly of
the United Nations." A similar resolution, calling upon all States to. refrain from
promulgating laws and regulations the extraterritorial effects of which affect t1~e
sovereignty of other States, the legitimate inter~sts. of entities or persons under thei~
jurisdiction and the freedom of trade and navigation was also adopted at the 50

session of the General Assembly.
31 Earlier by its resolutions 47/19 and 50/10, General Assembly had called upon ~ll
States to refrain from promulgating and applying such laws and measures in conform

1
ty

with their obligations under he Chart of the United Nations and intemationallaw wlllCh,
inter alia. reaffinn the freedom of trade and navigation. These resolutions call upon

States to revoke such laws. 387



By its resolution 51122 the General Assembly had requested the
Secretary General to prepare a report on the implementation ofthe resolution
in the light ofthe purposes and principles of the Charter ofthe United Nations
and international law and to submitthe same to the Assemblyat its 52nd Session. ~
Pursuant to that request to Secretary General invited Governments to furnish
any infirmation that they may wish to contribute to the preparation of that
report. In response to that invitation of the Secretary General the Government
of Belgium stated that like its partners in the European Union it was" oPposed,
to the extraterritorial application of national legislation, more particularly the
unilateral imposition of commercial measures, especially sanctions. "32The
Government ofIraq in its reply to the Secretary General stated inter alia that
the coercive measures taken by some States constitute a real threat to
international peace and security and a flagrant violation of human rights
principles. It went on to suggest that "the international community, as
represented by the United Nations, must increase the resolute and effective
measures it takes with a view to dissuading States from taking such action and
in order to block any attempts to apply pressure on the United Nations or any
multilateral body, or to use them as a means to legitimize such practices,
which conflict with the Provisions and Precepts of international law."33

The Government of the Islamic Republic ofIran observed that the
"consideration of this very issue in all recent major internationa1 conferences
and summits is a manifestation of the international concern about the
multidimensional character of unilateral coercive economic measures which
adversely affect all countries and the world economy as a whole"

The outcome of the debate, during the recently concluded 5200 session
of the General Assembly, at the time of preparing this Background Note was
not available to the Secretariat.

32. It went on to state that the European Union had confirmed this position in its explanation
of vote when the General Assembly. voted on resolution 51122,. See Elimination of
coercive economic measures as a means ofpolitical and economic compulsion. Report
ofthe Secretary General. N52/343 dated 15 September 1997.
33 Ibid
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EUROPEAN ECONOMIC COMMUNITY

The European Economic Community too a~se~s an extraterritorial
lication of its own competition laws and the application ofthese ~les to

app ti nal trade and economic relations has been equally controverSIal. As
intema 10 d h "(i) I .lativeards the European Community it has ?een state ~ at ~ e~Is
~e~sdictionmay not be extended to acts outsI?e Commumty temtory ~ s~ f~
JU hibitive rules of international law stand in the way of such extension; (11)
as.~r~l'en11entJ'urisdiction is strictly limited to community territory, unless the
enJor" .' f hird S "34rules of international law permit an extension to the temtory 0 t tates.

Be that as it may, it has been and continues to be th~ po~icyof the
E opean Union to oppose national legislation with extra-temto~al effe~ts.
~: 1982 Amendments to the US Export Administration Regulations w~ch,

ded the US control on the export and re-export of goods and technicalexpan ., Th E
data to USSR was objected by the European CommISSIon: e .uropean
Commission called these amendments "unacceptable under imernational law
because oftheir extra-territorial effects."

The European Union stronglyopposed the en~ct~e~t ~f the legislati~n
and termed the extraterritorial application of US jurisdiction baseless I.n
international law. The essence ofthe European objection to D' Amato Act IS
summarized in the following extract from a letter addressed by EU to Senator
D' Amato on 12February 1996:

" We findit unacceptable that companies incorporated in and.operating
from European Community willbe threatened by unilate~alUS sanct~onswhen
maintaininglegitimate business relations with Iran and LIbya. W,erelter~te our
opposition that the US has no basis in international law to claim the nght to
regulate in anyway transactions taking place outside the US."

The European Union Demarches Protesting the Cuban Liberty and
Democratic Solidarity (Libertad) Act of March 15, 1995, had inter alia

34 PJ.Kuyper "European Community Law and Extra-territoriality: Some Trends and

New Developments" 33 ICLQ(1984) p.1013
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pointed out that the European Union had consistently expressed its oppositi
as ~matter oflaw ~d policy to extra-territorial application of US jurisdictioon

which would restnct European Union trade in goods and services with C ba
It hasi h cc- u aemp asizes t at It cannot accept US unitateral determination and rest' .EU . d nct. .economlc an trade rel~tions with third countries. "35 The Council of
~ste~s oft~e Euro~ean Uruon adopted a regulation declaring the Act to be
m violation of mternational law and decreeing that any company established'
E hat i b' Inurope t at ISsu jected to aju.dg.m~ntunder the Act may "claw back" against
the assets of the Amencan plaintiffin any of the Union's States.

The Council of the European Union has by its Regulation No. 2271/
96 of2~ November 1996 emphasized that extra-territorial application oflaws
regulations' and other legislativeinstruments whichpurport to regulate activities
?f natur.aland legal persons under the jurisdiction of its Member States violate
mternatlOnallawand impede the attainment of the objective offree movement
of capital between its Member States and third countries. It further states that
SUC?la:vs , regulations and other legislative instruments, which by their extra
;,emtonal apph~atIon purport to regulate activities of natural and legal persons,
affect or are likely to affect the established legal order and have adverse

effects on the ~t~rests. of the Community and the interests of natural and legal
persons exercismg nghts under the Treaty establishing the European
Community."

.Articl~ 1of the Regulation adopted by the European Council provides
protect!?n aga.mstand counteracts the effects of extra-territorial application"
of the (I) National Defense Authorization Act for Fiscal Year 1973' Title
X~II "~uban Democracy Act 1992'; (ii) Cuban Liberty and Demo~ratic
Solidanty Act o~ 1996; (iii) Iran and Libya Act of 1996 ; and (iv,) Code of
Federal Regulations Chapter V (7.1.95 edition) Part 515 - Cuban Assets
Control Regulations, subpart B (prohibitions), E (Licenses, Authorizations
and Statements of Licensing Policy) and G (Penalties)"

35. See the text of the European Union Demarches Protesting the Cuban Liberty and
~emocratic Solidarity (Libertad) Act in 35 international Legal Materials (1996) p. 397.

F~r the full text of the European Council: Regulation (EC) NO.2271 /96, Protection
Ag.amst The Effects. of the Extra-territorial Application of'Legislation Adopted by A
~~d Country of November 22, 1996 see 36 International Legal Materials (1997) p. 125

GROUPOF77

The Ministerial Declaration ofthe Group of77 adopted at Midrand.
South Africa on 28 April 1996 during the inth Session of the UNCTAD
{nteralia observed that although the Uruguay Round Agreements and the
establishment of the World Trade Organization (WTO) had boosted confidence
in the multilateral trading system, its credibility and sustainability are being
threatened by emerging recourse to unilateral and extra-territorial measures.
The Declaration emphasized that environmental and social conditionalities
should not constitute new obstacles to market access for developing countries.
That Declaration had also expressed concern at the "continuing use of coercive
economic measures against developing countries, through inter alia, unilateral
economic and trade sanctions which are in clear contradiction with international
law?"

The Group of 77 had at Midrand objected to the new attempts aimed
at extraterritorial application of domestic law, which "constitutes a flagrant
violation ofthe United Nations Charter and of WTO rules."

NON-AJ.,IGNED COUNTRIES

The Eleventh Conference of the Heads of State or Government of
the NonAligned Countries held in Cartagena de India's, Colombia, in October
1995 had inter alia "condemned the fact that certain countries, using their
predominant position in the, world economy, continue to intensifytheir coercive
measures against developing countries, which are in clear contradiction with
internationaIlaw, such as trade restrictions, blockades, embargoes and freezing
of assets with the purpose of preventing these countries from exercising their
right to fully determine their political, economic and social systems and freely
expand their international trade. They deemed such measures unacceptable
and called for their immediate cessation."

37. See the Ministerial Declaration of the Group 0[77, Midrand, South Africa, 28th April
1996 in the Report of the United Nations Conference on Trade and Development on its
Ninth Session, held in Midrand , South Africa, 27th April- 11th May 1996. Dec. TD/3 78
p. 89 at 90.
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The Eleventh Conference of the Heads of State or Government ofthe
Non-Aligned Countries had called upon the developed countries "to put an
end to allpoliticalconditionalities to international trade, development assistance
and investment, as they are fully in contradiction with the universal principles
of selfdeterrnination national sovereignty and non-interference in internalaffairs.'

The Eleventh Conference of the Head of State or Government of the
NonAligned Countries had also called upon the Government ofthe United
States of America to "put an end to the economic, commercial and financial
measures and actions which in addition to being unilateral and contrary to the
Charter and international law, and to the principles of neighborliness, cause
huge material losses and economic damage."

More recently, the Twelfth Conference ofthe Foreign Ministers ofthe
NonAligned Countries held in New Delhi in April 1997, inter alia called upon
all States to refrain from adopting or implementing extra-territorial or unilateral
measures of coercion as means of exerting pressure on non-aligned and
developing countries. They noted that measures such as Helms-Burton and
Kennedy-D' Amato Acts constitute violations of international law and the
Charter of the United Nations, and called upon the international community to
take effective action in order to arrest this trend.

ORGANIZATION OF ISLAMIC CONFERENCE.

Like the Non-Aligned Movement, the Organization of Islamic
Conference (OIC) has rejected extra-territorial application of domestic law
as illegal and unacceptable. The Preparatory Meeting for the 24th OIC
Ministerial Conference adopted a similar position. The 8th Islamic Summit
Conference held in Tehran in December 1997 declared its firm commitment
to the rejection of unilateral and extra-territorial law. The Final Declaration of
the 8th OIC Summit held in Tehran inter alia rejected unequivocally the
"unilateralism and extra-territorial application of domestic law" and urged all
States to "consider the so-called D' Amato Act as null and void."
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Annex
Re ort Of TheRa orteur Dr. V.S. Mani On The Seminar
On Extra Territorial Application Of National
Le islation: Sanctions 1m osed A ainst Third Parties
Tehran 24-25 January 1998

Control Regime - MTCR - Law).

5. The legality of the two 1966 US enactments were examined
in terms of their conformity with the peremptory norms of international law,
the law relating to countermeasures, the law relating to international sanctions
principles of international trade law, the law of liability of States for injurious
consequences of acts not prohibited by international law, impact of unilateral
sanctions on the basic human rights of the people ofthe target state, and issues
of conflict oflaws such as non-recognitionJorum nonconveniens and other
aspects of extraterritorial enforcement of national laws.

6. At least two of the presentations expounded the policy
implications and foundations of the Helms-Burton Act and the D'Amato Act.
They also analyzed the major provisions of these statutes examined their
international legal validity.

m. BROAD AREAS OF AGREEMENT.

7. There was general agreement that the validity of any unilateral
imposition of economic sanctions through extra-territorial application and
national legislation must be tested against the accepted norms and principles
of international law. The principles discussed included those of sovereignty
and territorial integrity, sovereign equality, non- intervention, self-determination,
and the freedom of trade. It was generally agreed that the Helms-Burton Act
and the D'Amato Act in many respects contravened these basic norms. The
right to development and the permanent sovereignty over natural resources
were specifically mentioned, and it was argued that the two enactments
impinged these principles as well.

8. While discussing the law relating to counter measures, it was
generally agreed that the rules of prohibited counter measures as formulated
by the international law Commission in its draft articles on State Responsibility
must apply to determine the legality of counter measures purported to be
effected by the extra territorial application of the two impugned US statutes.
These rules include the prohibition of injury to third states, the rule of
proportionality, and also the other rules relating to prohibited counter measures
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Mr. President,,

1. I thank you for giving me this privilege of being the Rapporteur ofthis Seminar.

1INTRODUCTION

2. The Seminar was participated by delegations from 16Member
countries of the AALCC seven Observer delegates and seven experts three
of whom are from non-member countries. One expert could not attend but
sent his paper for the Seminar, while the seven experts who attended made
presentations at the Seminar.

3. The present report seeks to portray an overview of the Seminar
in terms oftbe major issues raised, broad areas of agreement, the few points
of disagreement, State responses to unilateral sanctions imposed through extra-
territorial application of national legislations, and the further work to be pursued
in study and elaboration of rules.

ll. THE ISSUES.

4. The deliberations at the Seminar focused on a range oflegal
and policy aspects of'the subject mainly in relation to two US enactments,
namely the HelmS-Burton Act, 1966 and the D' Amato Act, 1996, although
references were also made to some of the earlier US laws such as the anti-
trust legislation, the US Regulations concerning Trade with USSR, 1982, and
the National Defence Autborization Act, 1991 (i.e. the Missile Technology394



incorporated in Article 13 of the ILC draft articles.

9. While discussing counter measures, it was emphasized that
the presiding peremptory norm must be the peaceful settlement of disputes.
All States have an obligation to seek settlement of their international disputes
through peaceful means, an obligation to continue to seek such settlement, an
obligation not to aggravate the dispute pending peaceful resolution, and an
obligation not to resort to counter measures until after all reasonably possible
methods of peaceful settlement have failed.

10. The ensuing discussion also highlighted the inter play between
counter measures and non-intervention, and between counter measures and
unilateral imposition of economic sanctions.

11. There was also general agreement that counter measures could
not be a facade for unilateral imposition of sanctions in respect of matters that
fellwithin the purview of Chapter vn of the Charter of the United Nations or
the sanctions competence of other international organizations. A State could
not take the law in its own hands where an organization had competence to
decide whether or not sanctions should be issued. The differences between
counter measures and sanctions of the nature of international sanctions should
be recognized, it was argued.

IV. POINTS OF DISAGREEMENT

12. The seminar revealed mainly three points of disagreement..
First, whether the subject should be confined, to secondary sanctions through
extra territorial application of national laws. There was a view held by an
overwhelming majority ofthe participants that the delegate should encompass
alllegalaspects of unilateraleconomic sanctions imposedthrough extra territorial
application of national legislation. The reasons in support of this proposition
were given' at two levels. First, it was pointed out that some ofthe Member
States were themselves targets for such legislation. Second it was also
contended, the distinction between the target state and the third State was
often not maintainablein terms of the basic legalityofthe sanctioning legislation.
The opposite view was that the subject should be confined in terms of the
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laws providing for compensation claims, all at the national level. At the
internationallevel the responsesnoted includeddiplomaticprotests, negotiations
for exemptions \ waivers in application ofthe projected sanctions, negotiations
for settlement of disputes, use ofWTO avenues and measures to influence the ¥

drafting oflegislation in order to prevent its adverse extra territorial impact. It
was also suggested,as a lego-political response that an old agenda item calling
for a study of the distinction between acts in pursuance of the right of self-
determination and terrorist acts.

VI. FUTURE WORK TO BE UNDERTAKEN

16. A number of proposals were made by the participants for
AALCC to pursue. The Rapporteur takes the liberty to reformulate some of
them and add some of his own.

17. The proposals would include formulation of principles, and
sponsorship of studies.

A. FORMULATION OF PRINCIPLES \ RULES

18. The Rapporteur proposes that:

(i) AALCC along with ILC undertake formulation of principles \
rules relatingto extra-territorial application ofnationallaws inallits implications.

(ii) There isneed for a second look at the ILC formulationof principles
concerning counter measures vis-a-vis sanctions. The ILC formulation of
counter measures seems to leave this aspect open. A State may violate (a) an
obligation erga omnes or (b) an obligation erga omnes but injuring another
state, or (c) an obligation vis-a-vis another state which of these situations
would give rise to counter measures? A clarification on this issue will help
determine the permissible counter measures, and the relationship between
them and sanctions.

398

. . between counter measures and other
Similarly the relatlO~ship h n-intervention and peaceful

fintematlonallaw sue as no .
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PROPOSALS FOR STUDIESB.
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(i) A study on unilateral sanctions counter measures and
disputes settlement procedures offered by the WTO
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19.

(ii)

(ill)

.f d by the Members
20. No doubt the above proposals, ~ approve bers with the

of the AALCC, would require close co-operatlOn of the Mem
AALCC Secretariat.

Rapporteur
(VS.Mani)

Tehran
25th January 1998
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XI. U ITED ATIO SCO FERE CEO
ENVIRONMENT AND DEVELOPME T: FOLLOW UP

(i) Introduction

The topic "United Nations Conference on Environment and
Development: Follow Up"has been considered by the Committee at its 32nd
(Kampala, 1993), 33rd (Tokyo, 1994), 34th (Doha, 1995), 35th (Manila,
1996) and 36th (Tehran, 1997) Sessions. The Secretariat studies prepared
for these Sessions focussed on matters concerning implementation of Agenda
21 in general, and the UN Conventions on Climate Change, Biological
Diversity and Desertification in particular.

At the 36th Session, the Committee taking note of the General
Assembly Resolution 47\190 of22 December 1992 which had decided to
convene a special session on Environment for the "Purpose of an Overall
Review and Appraisal of the Implementation of Agenda 21", directed the
Secretariat to "continue to monitor the progress in environmental matters,
particularly towards the implementation of Agenda 21 and the follow-up work
to the recent environmental Conventions. The Secretariat briefforthe New
Delhi Session furnishes an overview of: (1) The special session of the General
Assembly for the Purpose of an Overall Review and Appraisal of the
Implementation of Agenda 2 1; (ii) The United Nations Framework Convention
on Climate Change, COP-III held in Kyoto; (iii) The Convention on Biological
Diversity; and (iv) The first session of the Conference of Parties to the United

ations Convention to Combat Desertification.

Thirty Seventh Session: Discussion

The Deputy Secretary General Mr. Ryo Takagi introduced the
Secretariat Document and recalled that the item had been on the agenda of
the Committee since the Kampala session( 1993). He added that at that session
the Secretariat had been directed to monitor the developments related to the
implementation of Agenda 21, and in particular the United ations Conventions
on Climate Change, Biological Diversity and Desertification. He also recalled
the Special Session on General Assembly for the Purpose ofan Overall Review
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and Appraisalof the Implementationof Agenda 21. Making a specialreference
to the United Nations Framework Convention on Climate Change, he said
that the third Conference of Parties to the Convention met at Kyoto, Japan
from 1-10 December 1997. This Conference, he added, after contentious
bargaining adopted a protocol on 9 December 1997 towards quantified
emissions limitations reductions objectives by Annex-I Parties. He also said
that the Ad hoc Working Group on Bio-safety (BSWG) has prepared a draft
text of a protocol which would be adopted by the fourth session of the
Conference of the Parties to the Convention on BiologicalDiversity scheduled
to meet from 4-15 May, 1998 in Bratislava, Slovakia. He stated that in a
rapidlychangingworld, a numberof environmentaltreatieshad been concluded.
The AALCC, he felt, could serve the Member States with information and
material on state practice in the implementation of environmental treaties. He
also suggested that the Secretariat would like to organise a programme or
training course on environmental law incooperation with some agencies ofthe
United Nations especially the UNEP in the course ofl998.

The Representative ofUNEP expressed the view that strengthening
ofintemationallaw called for integration of environment and development.
He said that this could be done in two areas which include dissemination of
information on materials on environmental law and capacity building in
environmentallaw,alongwith training. Referringto hisorganization's expertise
in the field for the last twenty five years, he felt this could be used for
strengthening closer co-operation between UNEP and AALCC. In this regard,
he suggested some key areas involving, environmental convention processes,
environmental impact assessments, internationaleconomic instruments and the
role of the judiciary in promoting sustainable development. He pledged the
support of his organization to the compilation of an "AALCC handbook on
Environmental Law," by the AALCC Secretariat.

The Delegate of Tanzania highlighting the importance ofthe subject,
wholeheartedly supported the suggestion of the UNEP Representative to
convene a programme for training on environmental law and also the
compilation of an AALCC Handbook on Environmental Law.

The Delegate of India stated that he would like to dwell on the two
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(ii) Decision on the "The United ations
Conference on Environment and Development:

Follow up"
(Adopted on 18.4.98)

The Asian- African Legal Consultative Committee at its Thirty-
seventh Session

Having considered Doc. No. AALCC/XXXVII /New Delhi 198/
S.12 on matters concerning the follow-up to the United Nations Conference
on Environment and Development held in Rio in June 1992;

Taking note of the outcome of the Special Session of the General
Assembly for the Purpose of an Overall Review and Appraisal of the
Implementation of Agenda 21;

1 . Urges the Member Governments which have not already
done so to consider ratifying or acceding to the Framework Convention on
Climate Change, Convention on Biological Diversity and the Convention to
Combat Desertification and other relevant environmental conventions;

2. Directs the Secretary General to organize a workshop in the
fieldof EnvironmentalLaw incooperation with the United ationsEnvironment
Programme and other international/ regional organizations and in collaboration
with the United ations Environment Programme to publish a Handbook of
Environmental Law for AALCC' Member States, for their practical use in the
field of environment and development;

3. Appreciates the voluntary contributions made by the
Government of Saudi Arabia and Myanmar to the AALCC's Special Fund
on Environment. and urges Member Governments to make voluntary
contributions to that Fund to enable the Secretariat to play an effective role in
raising issues relating to emerging norms and principles of environmental law
and examining them from the perspective of Member States; and

4. Directs the Secretariat to continue to monitor the progress in
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· (iii) Secretariat Study: United Nations Conference on
Environment and Development: Special Session of The General
Assembly For The Purpose of An Overall Review And Appraisal of
The Implementation of Agenda 21.

!he General Assembly by its resolution 44\228 of22 December 1989
had decided to convene a United ations Conference on Environment and
Development (UNCED). The UNCED was held at Rio de Janeiro from 3 to
14June 1992. It resulted inthe adoption of the Rio Declaration on Environment
and Development,' Agenda 212and the on-Legally Binding Authoritative
Statement. of Principles for a Global Consensus on the Management,
Conservation and Sustainable Development of All Types ofForests.' The
Gener~l Assembly in its resolution 47\ 190 of 22 December. 1992 while
endorsing the Report of the Rio Conference also decided to convene a special
session for the Purpose of an Overall Review and Appraisal of the
Implementation of Agenda 21, not later than 1997.

The General Assembly further decided' that the special session should
be convened at the highest possible level of participation and also determined
the organizationalmo~t~es for the preparation for the specialsession, including
the role of the ~O~lsslon on Sustainable Development (CSD) and other
relevant orgaruzanons of the United Nations System. The Ad Hoc Open-
ended Inter-sessional Working Group of the UN Commission on Sustainable
Development (CSD) which met in ew York from 24 February to 7 March
199~ f~cu~ed its attention on the format and contents ofthe documents for
consideration at the special session. There were differences in key areas
between the developed and developing countries concerning the structure of
the .dra~ on the "proposed out come of the special session". The CSD met
again pnor to the convening of special session to sort out the divergent views.

l.Report of UNCED. UN Doc. No.A\CONF. 151 \26\Rev. 1 (VoLl and Vol I\Corr 1
Vol. 11,Vol.III and Vol. fII\Corr. . . ,

2. Ibid, Annex II.
3. Ibid., Annex III.
.t. General Assembly resolutions 50\113 of20 December 1995 and 51\181 of 16 Dec.
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AN OVERVIEW OF THE SPECIAL SESSION

It was against this backdrop that the nineteenth special session of the
General Assembly was held at the United ations Headquarters from 23 to
27 June 1997. Also known as Earth Summit+5, it was attended by 55 Heads
of States or Governments 178 Ministers of various rank, executive heads and
high level officials of a large number of international organizations, both from
within and outside the United ations system and representatives of a large
number of non-governmental organizations.

The Special Session unable to reach an agreement on adoption of a
declaration, adopted aProgramme for the Further Implementation of Agenda
21. ThisProgramme which would be ablue print for implementation of Agenda
until the next review in 2002, contains: (a) a statement of commitment; (b) an
assessment ofthe progress made since UNCED; (c) implementation in areas
requiringurgent action;and (d) financialmechanismand internationalinstitutional
arrangements.

A. Statement Commitment

The Statement recognized that the UNCED was a landmark event
which launched a new global partnership for sustainable development, founded
on a global consensus and political commitment at the highest political level. It
"re-affirmed that Agenda 21 adopted at Rio remained the fundamental
programme of action for achieving sustainable development, along with all the
Principles contained inthe Rio Declaration on Environment and Development
and the Forestry Principles".

B. Assessment of Progress made since UNCED

It was acknowledged that the global environment has continued to
deteriorate since Rio, due to rising levels of green house gas emissions, toxic
pollution, solid waste and the continuous depletion of renewable resources
such as freshwater, forests, top soiland marine fish stocks. Although economic
growth on account of globalization, was discernible it was felt, that the gap
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between the rich and the poor was ever increasing.

As regards the significant achievements since UNCED the assessment
noted the entry into force of the United Nations Framework Convention on
Climate Change (UNFCCC), the UN Convention on Biological Diversity, the
UN Convention to Combat Desertification in those Countries Experiencing
Serious Drought and/or Desertification, Particularly in Africa; the conclusion
of an Agreement on Straddling and Migratory Fish Stocks; the adoption of
the Programme of Action for the Sustainable Development of Small Island
Developing States and the elaboration of the Global Programme of Action for
the Protection ofthe Marine Environment from Land-based Activities' and
the entry into force of the United Nations Convention on the Law ofthe'Sea.
It was stressed that the implementation ofthe commitments, provided in these
instruments by all States' Parties was of fundamental importance for achieving
sustainable development.

It was recognized that some progress had been made in incorporating
the principles contained in the Rio Declaration on Environment and
Development, including the principle of common but differentiated
responsibilities, which embodies the concept and basis for international
partnership; the precautionary principle; the polluter pays principle; and the
principle of environmental impact assessment, in a number of national and
international environment instruments.

C. Implementation in areas requiring urgent action

Emphasizing a comprehensive approach to achieve sustainable
?evelopment it was stressed that all sectors covered by Agenda 21 are
Imp~rtant and deserve attention by the international community on an equal
footmg. Recommendations were made on each of the sectors taking into
a~c~unt the need for international co-operation in support of national efforts,
WIthin the content of the principles ofUNCED, including inter alia, the principle
of common but differentiated responsibilities. It was however agreed that
these recommendations would not in any way prejudice the work accomplished
under existing legally binding conventions. The important sectors listed in the
assessment inter alia, include: (i) fresh water; (ii) climate change (atmosphere);
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(iii) forests;(iv) desertific~~~on:(v) o~ans. and ~eas; (vi) energy; (vii) small island
developing states; and (viii) biological diversity.

D. Financial Resources and international institutional
arrangements

It was recognized that financial resources and mechanisms ~lay a key
role in the implementation of Agenda 21. The ?eed for de~el~pl~g ~ore
concessional mechanisms of funding through multilateral fin.anc~almStItutl?nS,
in order to fully implement the sustainable development objectives contamed
. Agenda 21 was also emphasized. Donor countries were urged to engage
m , 1 . hm
in providing "new and additional resource.s", through satisf~ctory rep ems =
ofthe GEF. Recognizing, that private capital could be a major tool for econorruc
growth in developing countries, it was suggested t?at Governme~t~ should
aim at providing economic stability, open trade and mvestment pO~lcles ~nd a
favourable legal framework for encouraging higher levels of foreign pnvate

investment.

It was reaffirmed that developing countries need greater access to
environmentally sound technologies, if they are to meet the obligations agreed
at UNCED and other relevant conventions. Stressing upon the need for urgent
fulfillment of all UNCED commitments by developed countries, it was agreed
that such technologies should be transferred on a preferential basis. In ~his
context it was felt that UN bodies and other mechanisms, such as TechnIcal
Co-ope~ation among Developing Countries (TCDC), Economic Co-operation
among Developing Countries (ECDC), UNCTAD, UNIDO, UNEP and other
regional Commissions, could provide technical expertise.

Renewed commitments and support from the international community
to support national efforts for capacity building in developi~g coun~ries and
countries with economies in transition was considered essential. In this reg~rd
reference was made to the Capacity 21 programme of the UNDP, which
could provide assistance for infrastructural development, using local talent, on
the basis of a participatory approach.
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It was also recommended that environmental policies should bel
integrated with appropriate legal and regulatory policies and judicial and
administrative enforcement mechanisms at the national, state, provincial and
local levels. Also, mindful of the provisions of Chapter 39, paragraph 1 of
Agenda 21, continued efforts towards the progressive development and when
appropriate codification of international law related to sustainabledevelopment
was considered necessary.

It was affirmed that the institutional framework outlined in Chapter
38 of Agenda 21, will continue to be fully' relevant in the period after the
special session as there was need for greater coherence in the functioning of
various intergovernmental organizations and processes, to facilitatebetter policy
co-ordination.

Follow-Up Work Of The Special Session

As regards the follow-up action on the decisions and recommendations
of the nineteenth special session, the Economic and Social Council at its
Substantive session in July 1997 approved the "Programme of Work of the
CSD for the period 1998-2002" and invited the CSD to adjust its future
methods in accordance with "paragraphs 132 and 133" of the Programme for
the Further Implementation of Agenda 21. The Council also established,
under the aegis of the CSD, an Intergovernmental Forum on Forests which
would report to the CSD. at its eighth session in the year 2000.

The General Assembly at its 52nd Session considered the Report of
the Special Session including the Programme for the further implementation of
Agenda 21. It considered that along with the already existing framework
provided in Chapter 38 of Agenda 21, it was necessary to strengthen the
Administrative Committee on Co-ordination (ACC) and the Inter-Agency
Committee on Sustainable Development and its system of task managers,
with a view to further enhancing system-wide inter-sectoral co-operation and
coordination for the implementation of Agenda 21.

410

To facilitatenationalimplementationof nationalAgenda 21, the Gen~ral
Assembly also stressed that all organizations and .progr~~es o~th~ ~ruted
Nations should strengthenwithintheir area of expertiseandjointlyor individually,
extend support for implementation of Agenda 21.

UNITED NATIONS FRAMEWORK CONVENTION ON
CLIMATE CHANGE (UNFCCC)

The UnitedNations Framework Convention onClimate, Changewhich
was adopted in May 1992 was opened for signature at t~e Rio Conference
from 4 to 14 June 1992 and thereafter at the United N anons Headquarters
until 19 June 1993. It came into force on 21 March 1994. As of 30 September
1997, there are 170 States parties to the Convention. 5

The first Conference of Parties (COP-I) met inBerlin from.28 March
to 4 April, 1995. Among its main decisions included: (a) the es~abhshment of
a Ad-hoc Group on BerlinMandate (AGBM) entrusted to ~egotlate a protocol
or any other legal instrument containing additional commitments of ~~e~ I
Parties provided in Article 4.2; (b) initiation of "Joint .Acti~ties" or activities
implemented jointly (AIJ) on a pilot basis; (c) des.IgnatlOn o~the Global
Environmental Facility (GEF) as an interim financial mechan~sm; and (d)
constituting a multilateral consultative process, pursuant to Article 13 ofthe
UNFCC.

At the second Conference of Parties (COP-2) which was held in
Geneva from 8 to 19 July 1997, discussions continued on the mandate of
AGBM and itswork towards substantive negotiation, following 70 proposals
received by the AGBM Secretariat. An important event during the Conference

5. The AALCC Member States that are Pa~ties to this. Conven~ion ar~~
Bahrain Bangladesh Botswana China Egypt, Gambia, Ghana. India, Indonesia, Isl~

, , " , . bli fK Repubhc
Republic of Iran, Japan, Jordan,Kenya, Democratic People s Repu IC 0 .orea. man
of Korea, Kuwait, Malaysia, Mauritius, Mongolia, Mya~mar, Nepal, Nlgena~, 0 Arab
Pakistan, Philippines. Qatar, Saudi Arabia,Senegal, Sr.1Lanka, Sudan, . Synan
Republic Tanzania Thailand Uganda, United Arab Emirates and Republic of Yemen., , , 411



AGBM and its work towards substantive negotiation, following 70
proposals received by the AGBM Secretariat. An important event during the
Conference was adoption of a Ministerial Declaration which highlighted the
political importance ofthe implementation ofthe objectives and commitments
provided in the Convention. Despite dissatisfaction expressed by some
Ministers and other Heads of delegations; the declaration; (1) reaffirmed the
over reaching importance of the principles of equity, common but differentiated
responsibilities and the precautionary approach in mitigating the effects of climate
change; (ii) endorsed the Second Assessment Report of the IPCC as currently,
the most comprehensive and authoritative assessment of the science of climate
change although some uncertainties do exist; (iii) called upon Annex-I Parties
to strengthen their commitments by implementing their national policies and
measures and making additional efforts to stabilize their emissions of greenhouse
gases; (iv) instructed the representatives to accelerate negotiations on the text
of a legally binding protocol or any other legal instrument to be completed for
adoption at COP-3; (v) affirmated quantified legally binding emission limitations
(QELROS) objectives and significant overall reductions within specified time
frames such as 2005,2010 and 2020 with respect to their anthropogenic
emissions by sources and remarks by sinks 0 f greenhouse gases; (vi) welcomed
the efforts of the developing country .Parties in implementing the Convention
and called upon Annex-l l Parties to fulfil their commitments to provide
environmentally sound and benign technologies towards meeting the incremental
costs; and (vii) called upon the GEF to provide timely support to developing
country Parties and initiate work towards a full replenishment in 1997.

During the inter-sessional period, the Subsidiary bodies met four times.
The Subsidiary Body for Implementation received a number offirst and second
national communications from Annex-l Parties, as well as the financial
mechanism of the UNFCe. The Subsidiary Body for Scientific and
Technological Advice (SBSTA) defined its co-operation with other relevant
international organisation, in particular, the lPCe. SBSTA considered a uniform
reporting pattern for AJJ projects. The Ad hoc Group on Article 13 considered
a number of proposals on a multilateral consultative process.
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COP-3

The third Conference of Parties (COP-3) met in Kyoto, Japan from
1-10 December, 1997. Among the issues before the Conference were the
drawing up of an international framework by way of a protocol o~ any other
legal instrument, containing additional ~~t~~nt~ by Annex-l P~les, ?ey?nd
the period 2000 and the quantified emissions hrrutatIO~~d redu~l~n objectives
(QELROS) of a 20 percent reduction in carbon dioxide ermssion by 2005
A.D. to 1990 levels, as proposed by the Alliance of Small Isla~d S~ates
(AOSIS). After ten days of negotiations, especially on the contentious issue
ofQELROS, a Protocol was adopted on 10 December 1997.

6

The main elements ofthe protocol include: (i) commitment towards
QELROS (Article 3); (ii) a commitment offive percen~ reduc~ion in t~e t.ime
frame of2008 to 2012; (iii) commitment towards AU; (iv) tradmg of er:ussIO~s
targets\quotas amongst Annex-I Parties; (v) volunt~ opt -i~ mec~arusm; (Vi)
new additional resources and transfer of technologies, (vn) setting up ofa
clean development fund; and (viii) methodologies for estimation of
anthropogenic emissions.

QELROS

As regards quantified emission limitation and reductions (QELl~.oS),
Article 2 of the protocol provides that each Annex-l Party sha:l stnve to
promote sustainable development. Towards this end, theP~rty sh~llffiplement
and elaborate policies and measures in accordance with national clfcum~tances
such as: enhancement of energy efficiency in relevant sectors; protection and
enhancement of sinks and reservoirs of greenhouse gases (GH.G:'s) not
controlled by the Montreal protocol; promotion of forestry policies and
sustainable forms of agriculture; promotion ofR&D and use ofrenewable
forms of energy and environmentally sound technologies; and progressive
reduction or phasing out of market imperfections, fiscal

6. FCCaCP\1997\CRP.4.
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exemptions or subsidies in GHG's emitting sector that run counter to the
objectives of the UNFCC.

Article 2, paragraph 3 further provides that Annex 1 Parties shall
implement the above mentioned policies, bearing in mind the adverse effects
of climate changeon international trade, environmental and socioeconomic
impact on other Parties, especially developing country Parties.

Commitment Period (2008-2012)

Article 3 ofthe Protocol provides for a commitment period wherein
Annex-II Parties would reduce their collective aggregate anthropogenic carbon
dioxide equivalent emissions of carbon dioxide, methane and nitrous oxide,
listed in Annex A, by five percent in the period 2008-2012. Annex-I Parties
would also individually or Jointly ensure their "assigned amounts pursuant to
Annex of the Protocol" as calculated in accordance with paragraph 3 of Article
3.

Article 3 further stipulates that the Conference of Parties (COP-4) to
be held in Buenos Aires in 1999 could consider adoption of an annex to this
Protocol which could establish emission limitation and reduction commitments
for Annex- I Parties with respect to hydro fluoro-carbons, perfluoro carbons
and sulphur hexafluoride. Besides these commifnents, the net changes of
GHG's from sources and removals by sinks, resulting from human induced
land-use change and forestry activities since 1990, which will be measured as
verifiable changes in stocks in each commitment period which would be used
to meet the commitments mentioned in Article 3, by the Annex -1 Parties.

Activities Implemented Jointly (AIJ)

Article 4 of the Protocol provides for joint implementation or AIJ
wherein the Annex -1 Parties have agreed to jointly fulfill their commitments
under Article 3 of the Protocol. Such a commitment would be deemed to
have met those commitments provided their total combined aggregate
anthropogenic carbon dioxide equivalent emissions ofGHG's listed in Annex
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A do not exceed their assigned amounts in Annex B. It further stipulates that
all parties desirous of such AU should notify the Secretariat oftheir terms of
agreement on the date of deposit of their instruments of ratification, acceptance,
approval or accession.

When the Parties undertake AD within the framework oftheir regional
economic integration organization any alteration in the composition ofthe
organization would not affect their individual ~~t~ents u~der the Protocol.
In the event of the regional economic organization itself being a Party to the
protocol, each member ofthe organization individually and together with the
regional economic integration organization in accordance wi~ ~icle 25, v.:0uld
in case of failure to achieve the total combined level of elTIlSSIonSreductions,
be responsible for its level of emissions, as provided in Article 4.

Trading Of Emissions Reduction Targets\Quotas

Article 6 provides that the Conference of Parties under the UNFCC,
would serve as the meeting of Parties to the Protocol. Such a COP of the
Protocol at its first session to be convened after the date of its entry into
force, shall decide upon the modalities, rules and guidelines for an international
framework for emissions trading. Annex-I Parties can transfer their assigned
amount to any other Annex-I Party as provided in Article 3 of the Protocol.
Furthermore a Party may also authorize "legal entities", to participate under its
responsibility for transfer or acquisition of any assigned amount. In the event
of excess emissions by an Annex-I Party in any commitment period such
amount may be acquired, but not transferred. All emission trading shall be
supplemental in nature to domestic actions required of Parties under Article 3
of the Protocol.

Voluntary Opt-in Mechanism

Article 10 of the Protocol states that" Any Signatory Party this protocol
not included in Annex -I may at any time, notify the depository that it has opted
to be bound by this Article". The party so choosing to be included in Annex-
I will have to notify: (i) its intention with the support ofan inventory ofGHG
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emissions ~ot con~rolledby the Montreal Protocol; and (ii) the historical base
year ?~penod for Implementation of emissions reduction commitments. This
provision ensures that a large: number of non Annex 1Parties are co-opted in
Annex 1to enableburden shanng. However, developing countries have resisted
attempts by Annex-I Parties for a compulsory time frame for opting in clause.

ew Additional Resources And Transfer Of Technologies For
Developing Countries\Non Annex I Parties

Article 12 -of the Protocol calls upon all Parties to formulate to the
extent possible,. cost effective, national and where appropriate, regional
pro.gram.mes to I~prove the quality oflocal emissions and preparation of
n.atlOnalmventones of anthropogenic emissions by sources and removal by
SInk~ofGHG'~ not control.led by the Montreal Protocol.While doing this,
special emphasl~ m~st ~e laI~ on the socioeconomic conditions of the Party
conc~me~, beanng Inrrud their common but differentiated responsibilities, as
provld.ed "' the UNFCC. In carrying out these programmes and furthering
the obJ.ectives of Protocol non Annex-I Parties and especially developing
countnes .are guaranteed transfer of and access to environmentally sound
technologies: ~ow-how ~ractices and processes pertinent to climate change,
new an? additional financial resources to assist them in meeting the costs of
ad~p~atlon~d hum.anand institutional capacity building byway of educational
trainmg and impartmg technical expertise, by Annex II Parties. Article 13 of
the Protocol further reiterates the commitments by Annex II Parties to the
UNFCC to ~rovide new and additional financial resources to developing
country Parties, through the operating entity (financial mechanism of the
UNFCC).

Clean Development Fund (CDF)

The Brazilian proposal for a CDF finds place in Article 14 of the
Protocol. It provides for a CDF which would assist Parties not included in
~ex. I in achieving sustainable development and thereby contribute to the
objective of the UNFCC and also assist Annex I Parties in achieving
4]6

compliancewith their QELROS commitments under Article 3. The CDF would
thuS have a two fold purpose: (a) it would benefit non-Annex IParties from
various projects undertaken which are certified emission reductions; and (b)
these certificates can be used by Annex 1Parties towards their compliance
with QELROS commitments as decided by the meeting of Parties to the
Protocol. The CDF would operate under the guidance and authority of the
Conference of Parties serving as the meeting of Parties to this Protocol and
decide the elaborate procedures for the operation of the CDF, participation
of private entities, user fees for certified project activities, auditing and
verificationmechanisms.

In addition to these main elements, the Protocol provides for a
Conference of Parties which would serve as the meeting of Parties (Article
15); establishment ofa Secretariat i.e. the UNFCC Secretariat shall serve as
Secretariat ofthe Protocol (Article 16); SBI and SBSTA of the UNFCC to
serve as SBI and SBSTA ofthe Protocol (Article 17);a multilateral consultative
process or dispute settlement mechanism as provided in Article 14 of the
UNFCC (Article 20); amendment procedures (Article 21); Annex of Protocol
i.e. Annex A and B form an integral part,ofthe Protocol (Article 22); each
Party has one vote (Article 23); Secretary General of the United ations to
be the Depository (Article 24); ratification, acceptance or approval clause-
open for signature at UN Headquarters in ew York from 16March 1998 to
15March 1999 (Article 25); entry in force on ninetieth day after the date on
which 60 Parties have deposited their instruments of ratification, acceptance
or approval or accession (Article 26); no reservation allowed under the protocol
(Article 27); and withdrawal clause (Article 28).

In conclusion, it may be stated that the COP-3, saw the completion of
~hetask of the AGBM process, and thereby adopted aworkable compromise
in the form of a protocol for controlling emissionsofGHG's byAnnex-I Parties.
It is hoped that COP-4 to be held inBuenos Aires, Argentina in 1999 would
see a successful implementation of emission trading albeit a partial fulfilment of
larger UNFCC objectives.

CONVENTION ON BIOLOGICAL DIVERSITY
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The Convention on Biological Diversity (CBD), negotiated under the
auspices of the United Nations Environment Programme (UNEP), was opened
for signature on 5 June 1992 and entered into force on 29 December 1993.
The first meeting of the conference of Parties (COP-I), took place in Nassau,
Bahamas from 28 November to 9 December 1994. Some of the important
decisions taken by COP-1 were: adoption ofa medium term work programme;
designation of a permanent secretariat; establishment of a clearing house
mechanism (CHM) and the establishment subsidiary Body of Scientific,
Technical and Technological Advice (SBSTTA) and designation ofthe Global
Environmental Facility (GEF), as the interim (institutional structure for the)
financial mechanism. The second session ofthe COP, met in Jakarta, Indonesia
from 6 to 17 ovember, 1995. Among the key decisions taken by COP-2
included: location of the permanent secretariat of the CBD in Montreal, Canada;
an agreement to develop a protocol on the safe transfer, handling and use of
living modified organisms (LMO's); operation ofthe CHM and consideration
of substantive issues of marine and coastal biodiverstiy.

The third Conference of Parties (COP-3) to the CBD met in Buenos
Aires, Argentina from 4 to 15 November 1996. The discussion focused on:
(a) clearing house mechanism; (b) financial mechanism; (c) agricultural
biodiversity; (d) access to genetic, resources and transfer of technology; (e)
intellectual property rights; and (f) the protocol on biosafety.

As regards the adoption of a protocol on Blosafety, the COP
considered the report of the First Meeting of the Open Ended Ad Hoc Working
Group on Biosafety (BSWG) and the progress report on the elaboration of a
protocol on Biosafety. The Committee of the Whole (COW) had before it
the work of BSWG-1, which had considered the matters concerning legislations
on safe transfer, handling, use and disposal ofliving modified organisms and
recommended the setting up of a ten-member Bureau. The developing country
Parties, however, expressed concern and called for stricter liability measures,
risk assessment structures and increased assistance for capacity building.
Although, accepting and endorsing the pioneering work done by UNEP
International Technical guidelines for Safety in Biotechnology, delegates felt
this was only an interim mechanism, which should not prejudice efforts for a
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future protocol.

The second session ofthe Open-ended ad hoc Working Group on
Biosafety was held in Montreal from 12 - 16 May .19~7. The discussion

ontinued on the elaboration of a Protocol on Safety mBIOtechnology based
c n aide-memoirs submitted by the Chairman. The issues discussed included:
~bjectives of the proposed protocol, procedures for transfer of living mo~i~ed
organisms; advance informed agreement (AlA!, competent a~th.ontl~s,
information sharing and a clearing house mechanism; capacity building nsk
assessment and risk management. At the end ofthe session, some progr~ss
was made in identifying the main elements of the protocol and th~ te~tatIve
structure by a number a Contact Groups established for addressing Issues
relating to definitions and annexes. However divergent views were expressed
on the key issue concerning the scope of the protocol.

The third session of the Open-ended ad hoc Working Group on
Biosafety (BSWG-3J met from 13-17 October 199? in Montreal. It
established two sub-working Groups to address core articles of the Pro~~col
and delegates besides extending the mandate of the Contac~ Group on definitions
created another Contact Group on institutional mecharusm and final clauses.
The elements identified as outstanding issues included: socioeconomic
consideration; liability and compensation; illegal traffic; nondiscrimination; and
trade with non-parties.

The main task before BSWG-3 was preparation of a draft text on
biosafety, on issues relating to socioeconomic considerations an? liability a~d
compensation. Some delegates were of the view that SOCI~~conomlc
consideration should be included in the risk-assessment proviston of~he
Protocol, to provide sufficient safeguards for biotechnology importing countnes.

It is against this backdrop that the BSWG-4. met in Montreal f:om 9-
17 February 1998. Delegates met in two sub Working Groups (SWG s).and
two Contact Groups (CG's). The draft protocol con~idered b~ W 0 r kin g
Groups included main provisions relating to: definatIOn.s (Article I!; us~ of
terms (Article 2); application ofthe AlA procedure (~rtIcl~ 3,); not~ficatlo~
procedure for AlA (Article 4); response to AlA notification (Articles 5),
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decision by the Party ofImport (Article 6); review of decisions under AlA
(Article 7); n~tification of transit (Article 8); simplifiedprocedure (Article 9);
subsequent Imports (Article 10); bilateral and regional agreements
(Articlel l ); riskassessment(Article 12);riskmanagement(Article 13);minimum
national standards (Article 14);unintentional transboundary movement (Article
15); emergency measures (Article 16); handling, transport, packaging and
labelling(Article 17);competent authority\ focal point (Article 18); information
sharing\biosafety clearing house (Article 19); confidential information (Article
20); capacitybuilding(Article21); publicawareness\publicparticipation(Article
22); non-parties (Article 23)., nondiscrimination (Article 24); illegal traffic
(Article 25); socioeconomic consideration (Article 26); and liability and
compensation (Article 27).

Other provisions considered at the BSWG-4 include Secretariat
(Article 29); subsidiary bodies and mechanisms relating to them (Article 30);
Conference of Parties (Article 31); Jurisdiction and scope (Article 32);
relationshipwith the convention (Article33); relationship~th other conventions
(Article 34); monitoring and compliance (Article 35); signature (Article 37);
accession (Article 39); entry in force (Article 40); withdrawal (Article 42);
and authentic text (Article 43).

It appears that there are still differing views on the key contentious
issuesof socioeconomicconsiderations,liabilityandcompensation, illegaltraffic,
non-parties and non-discrimination. It is hoped that it would be possible to
resolve these outstanding issues and prepare a draft text to be approved by
the fourth Conference of Parties to the Convention on Biological Diversity
before the convening of an extraordinary session of the COP for the adoption
of a Protocol in December 1998.

UNITED NATIONS CONVENTION TO COMBAT
DESERTIFICATION IN THOSE COUNTRIES

EXPERIENCING SERIOUS DROUGHT AND\OR
DESERTIFICATION, PARTICULARLY IN AFRICA,

The Convention on Desertification was adopted on 17 June 1994
along with Annex-Ion Regional Implementation Annex for Africa.The
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Convention entered into force on 26 December 1996' The first session ofthe
Conference of the Parties to the Convention was held in Rome from 29
September to 10 October 1997. It was attended by 102 States Parties and
a large number of observers for Governments, UnitedNations and its agencies,
intergovernmental and non-governmental Organizations. As considerable
progress had already been made at the Intergovernmental Negotiating
Committee's (INCD) Sixth Session in August 1997, on the issues for
consideration at the COP-I, the session achieved its objectives in a smooth
manner. The consensus achieved on the location of the permanent secretariat
at Bonn (Germany) and the designation of the International Fund For
Agricultural Development (IFAD) as the organization to administer the Global
Mechanism bear testimony to the success of the session. Following the
recommendation of the Committee on Science and Technology (CST), the
COP agreed to establish an Ad Hoc Panel to carry out the process of surveying
benchmarks and indicatorswhichwould help consideration oflinkages between
traditional knowledge and modern technology, which is the key factor in the
bottom-up participatory approach adopted by the Convention.

The Convention 'is a watershed in the consistent efforts of the
international community against drought and desertification. Some notable
elements of the Convention are (i) it gives priority to the African region, which
is the worst affected; (ii) it provides for a participatory, bottom-up approach,
ensuring use oftraditional knowledge by local population; (iii)it adopts a long
term approach, that includes the socioeconomic dimeision of desertification
and; (iv) it also details out precise commitments by Country Parties, in the
form of national, sub-regional and regional action programmnes.

t. There are 113 country Parties to the Convention, of which the 28 AALCC Member
States are: Bahrain, Bangladesh, Botswana, China. Egypt, Gambia, Ghana, India, Islamic
Republic of Iran, Jordan. Kenya. Kuwait. Libyan Arab Jamahiriya, Malaysia. Mauritius,
Mongolia. Myanmar. Nepal. Nigeria, Oman, Pakistan. Saudi Arabia, Senegal, Sudan,
Syrian Arab Republic. Uganda. United Republic of Tanzania and Yemen.
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General Comments of The AALCC Secretariat

T~e Special Session of the General Assembly for an Overall Review
and Appraisal of the Implementation of Agenda 21 was an honest assessment
o~the p:ogress made since UNCED 1992. It may be stated that the focused
?ISCUSSlOn~n the ways and means to accelerate and streamline the
Implemen.tatIOnof Agenda 21, in a comprehensive manner along with the
reaffi.rmatIOnof Agenda 21 being the fundamental programme for achieving
sustainable development, was timely.

. . In the light of the decision by special session to recommit itselffor
building a ren~we~ global partnership for meeting the needs of present and
future generations, Itmay be added, that developed countries should fulfiltheir
international obligations made under various multilateral environmental
agr~ements to make available additional financial resources, access to sound
environmental technologies and enhanced capacity building measures to
developing countries.

The Pr?gr.amme for the Further Implementation of Agenda 21 in
paragraph 13,highlightedthe entry into force of the United Nations Framework
Conve~tion on ~limate Change, the Convention on Biological Diversity and
the .Untted N~tI.ons Co~vention to Combat Desertification, as important
achievements m international environmental law for further strengthening the
UNCED process. b

The pro~ectionof the global climate for present and future generations
has been .rec.ogruzedas the common concern of mankind. The adoption of a
legally bl~dmg Protocol is a first step towards building a genuine global
partnership for mitigating the harmful effect of greenhouse gases and other
anthropogenic emissions.

~he Protocol recallingUNFCC obligationsreiterates the strengthening
of ~mmttments by Annex I Parties and providingnew and additionalresources,
envlro~entally sound technologies to developing country Parties, by Annex
II Parties. A novel inclusion in the Protocol, the Clean Development Fund
can prove to be an added incentive by increased burden sharing and
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implementation ofthe commitments by developed country Parties, as provided
in Annex B ofthe Protocol.

The QELROS and emissiontrading amongst Annex I Parties represent
quantitativefulfilfinentofUNFCC objectiveswhichwould require governments,
civil society and the private sector to joint efforts to protect common
environmental resource.

As regardsConvention on Biological diversity, among the main issues
for consideration is the proposed protocol on biosafety. At the fourth session
ofthe Open ended Ad Hoc Working Group on Biosafety (BSWG-4) which
met inMontreal from 9-17 February 1998 there were differingviews on issues
relating to socio-economic considerations, liability and compensation and
number of other issues. It is hoped that these outstanding issues are resolved
to enable the adoption of a protocol in December 1998, at an extra ordinary
session of the COP to be convened for this purpose.

The first session of the Conference of Parties to the Convention on
Desertification was able to reach a consensus on the location of the permanent
secretariat to be at Bonn; Germany. It is a matter of satisfaction that the
International Fund for Agricultural Development (IFAD) has been designated
to house the Global Mechanism of the Convention. However, it may be stated
that, for the effective implementation of national, sub regional and regio~al
programmes initiated under the Convention would require increased finanCIal
and administrative support from developed country parties and bodies within
and outside the United ations system.

Work Programme Of The Asian-African Legal Consultative

Committee

As regards AALCC's work programme inthis field,the Unit~ Natio~s
Institute for Training and Research (UNITAR) has shown keen mterest in
organising a Joint Training Programme on Environmental Law. T~e Worl~
Wildlife Fund (WWF - India) has also evinced a desire for cooperatIOn. It IS

suggested that a work programme focussing upon the United Nations
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Framework Convention on ClimateChan
may wish to direct the Secretariat u ge :ufuldbe taken up. The Committee
regard. pon t e ture Course of action in this

The implementation of a Programme of "
Law can only be undertaken with th . Training for Environmental
fr I e active financial d .om Member Governments I thi . an matenal suPPOrt
C . . n IS regard It m b Iommlttee established a Special Fund '. ay e re.ca led, that the
Governments of Saudi Arabia and M on EnvIronment In 1991. The _
$ 25, 000 and US $ 500 resp ti I yanm~ had generously contributed US

. . ec rve y to this fund A hi
utilizedfor meetingthe expensesofpart' . . bv/ s t ISamount has been. ICIpatIOnyAALCC S .
at envIronmental conferences an I . ecretanat officials
for launching new initiatives U; theufirgledntfrep~rushmentof the Fund is needed
fc· e 0 envrronmsm Furth he thiourth SeSSIOnof the AALCC h Idi D h . er, at t e thirty-e In 0 a the Co itt h dGovernments to make voluntary c t ib . rnmr ee a urged Member
Environment. on n utions to the Special Fund on
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XII. LEGAL PROTECTION OF MIGRANT WORKERS

(i) Introduction

The item "Legal Protection of Migrant Workers was taken up by the
AALCC at its 35th Session held in Manila (1996) upon a reference made by
the Government of Philippines, in which the Government of Philippines had
invited attention to the plight of migrant workers and the denial and abuse of
their basic human rights. A preliminary study prepared by the Secretariat had
outlined some basic issues concerning migrant workers in Asia and Africa.
Reference was also made to available legal framework within the UN System
and initiativestaken therein. At itsManila Session, the AALCC after exchange
of views, urged Member States to transmit their views to the Secretariat as to
how legal protection to migrant workers could be effectively implemented.
The study prepared for the 36th Session held in Tehran focussed on some
international trends inmigration, the proposal for an International Tribunal and
the UN Convention on the Protection of Migrant Workers.

The AssistantSecretaryGeneralDr. Ahmed AI Ga' atriwhileintroducing
the item at the Thirty-Sixth session stated that during the 35th Session, Mr.
Fidel V Ramos, President of the Republic of Philippines, while calling for a
'more sensitive approach by governments of their host countries' proposed,
in order to facilitate a comprehensive programme of implementation and
adherence to the international conventions and standards, had proposed the
following: (a)survey oflaws and mechanisms in receiving countries to protect
migrant workers with a view to harmonizing them at a later stage; (b) bilateral
arrangements; (c) system of legal assistance to migrant workers; and (d)
constitution of an impartial international or regional tribunal with petitioning
mechanism and procedures specific means by which an aggrieved migrant
worker may seek redress of his grievances.

These proposals he stated, could be deliberated upon, so that a general
consensus emerged among AALCC Member States, and a suitablemechanism
or mechanisms brought into existence for offering, willing and effective legal
assistance and protection to migrant workers, by both sending and receiving
countries. These proposals he felt, had an important key to reorienting policies

425



both to make international migration more m
efficiencyin the world econom anageable and to promotey.

It was observed that as a first ste M b
may consider the possibility ofratifyin th~' em ~r States ofth~ AALCC
Protection ofthe Rights of AllMi t ~ k International Convention on the
(1990). The proposed basic r~~s tr~~u~:landMembers of their Families
thorough consideration As oint d ' on the other hand, needed
the 35th Session ofthe AAL~C .: outldbb

ythe delega~eof Philippines during
hani . ,I wou e worthwhile to examin I d

mec arusms inreceiving countries with a view to h . . e aws anarmoruzmgat a later stage.

It was stated that the AALCC consid .. .
appropriate mandate to draft a model I . I . er givmg the Secretanat an

S
. egis anon among AALCC M b

tates so as to protect the rights f . . em er
within the framework of the exi f 0 mlgra~t workers, If not more, at least
would go a longway infaCilita:i~~gt::~:::n~:;:ommendations. This
particularly in the countries ofthe Asian Afri R' grant workers, more- can eglOn.

At the Tehran Session the Secretariutility of drafting a mOdellegisl f ~cr.eanat was man~ated to study the
migrant workers within the frar:e~:r~:r~t:~~~~~~t~ct~on ofthe rig~ts of
and recommendations' of the I a our Conventions'
and the International Con f re eva;t UN ?eneral Assembly Resolutions'
_________ ve_n_l_onon rotection of the Rights of allMigrant

1. Some noteworthy International Labour C .
Member States are (1) Convention No 97 onven~lOns ?pen. for ratification by
(revised 1949)' (11) Convent' «N' ) concernmg nugrauon for employment

C
..' ion o. 1·+3) concerning M' . .

onditions and the Promotion ofE lit f igrauons in Abusive
Workers, 1975; (iii) Convention (~~a ~i8~gpportunity and Treatment of Migrant
(Social Security), 1962. . oncerrung the Equality of Treatment

2. Some important International Labour Recomm dati .
guidelines but which may guide National Polic en atl?ns wl~lc.hare non binding
(No.86) concerning Migration for Em 10 I Yand practice are . ~~)Recommendation
(No. 151) Concemin Migrant work~rs y~;;i.(revised 1949); (11) Re~ommendation
Concerning the Maintenance of S 't' . ,(111) Recommendation (No. 167)
100) Concerning the Protection of~~n y Ri~lts, 1983; (iv) Recommendation (No.
1955. igrant orkers m Underdeveloped Countries

GAResolutions 51/85 and 51/65 dated 12 December 1996 '
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workers and Members of their Famalies. At the same time the Secretariat
was cautioned that there should be no duplication ofwork.ln pursuance of
the mandate the Secretariat had urged Member States to transmit to the
AALCC Secretariat their comments and revelent national legislation on the
protection of migrant workers.

Thirty Seventh Session: Discussion

The Assistant Secretary General Dr. AhmeCl AI-Ga'atri while
introducing the Secretariat report on the item stated that the item had been
included in the agenda at the Thirty-fifth session ofthe AALCC, in response
to a reference made by the Government of the Republic ofPhilippinnes. He
further stated that at the thirty-sixth sessionheld inTehran, the Secretariat was
mandated to study the utility of drafting a model legislation aimed at the
protection ofthe rights ofthe migrant workers withinthe framework of of the
InternationalLabour ConventionsandRecommendations, relevantUN General
Assembly resolutions and the International Convention on the protection of
the rights ofthe Migrant Workers and Members of their famalies. He drew
attention to the resolution addopted during the 52nd Session of the General
Assembly,which had encouraged, where relevant, interregional, regional and
sub-regional mechanism to continue to address the question of international
migration and development. It further states that"in-spiteof the existence of an
already established body of principles, there is a need to make further efforts
to ensure the human rights and dignityof allmigrants and their familiesand that
it is desirable to improve the situation of all documented migrants and their
families. He noted that the Secretariat was cautioned that there should be no

duplication of work.

He stated that though the Secretariat had proposed a framework as
well as a draft structure, yet itwas very important to study the local conditions
affecting migrant workers in as many States as possible. Unless this was
done, it would be difficult to prepare a text which will meet the common
minimum agenda of each Member State and be generally acceptable.

Astime availableduring the sessionwas not enough to study the topic,
he was ofthe view that an "open ended working group" be established. This
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I

would give an opp rtuni ,o uruty to diSCUSSthe subject in greater detail

The Delegate of Ghana com men
documentation on the subject and b ded, the Secretariat for its
t~day's time required due attentiono b:erved that mtern~tional migration in
view of technological develo ,c~use the world ISgetting smaller in

pment. His delegati
expressed during the 36" S ion th Ion supported the view
AAL ession t at as a first ste M b

CC may consider the possibility f tifyi p, em er States of the
P:otection of Migrant Workers and th~r ~a:ruling the UN Convention on the
view that Member States send thei I es. Nonetheless he was of the

err re evant leg' I ti
He supported the idea of the G ' IS a Ions to the Secretariat, overnment of Phil' ' "
of a tnbunal with direct petitioni hani ippmes on the estabhshmentng mec arusms from migrant workers,

The Delegate of the Peo I ' '
observed thatthemodellegislation co t' ~,e s Republic of China
the essential aspects oflegal prot ti n aI~e ,10 the Secretariat study covered
deliberation could be don d ec Ion 0 migrant workers on which further

e, an responses from th M b
would help in advancing the work. e em er Governments

As far as migrant workers is concern d h
find themselves falling into diff e ,'s e stated that countries may, , itterent categones of ith '
recelvmg States or both "\T. ' d si el er sending States or, ' vane situations and' t '
attitude to the issues But 10' th " f h 10 erests could Influence their, ,e spint 0 t e protect' f h '
~nd In accordance with international I th Ion 0 t e migrant workers
Issue, aw ere could be agreement on this

, The delegation supported the suzzesti ,
an 'Open-ended working group" as tim~:~~n of the ~ecretanat t? constitute
enough to conduct an in-depth t d ' ,able dunng the session was nots u y on this Issue,

The Delegate of Singapore n d
Session was mandated to st d th :1'ote tha~ the Secretariat at the 36

th

, , U Y e UtI rty of drafting a d II ' ,
ISImportant that Member States' hei mo e egislation and it

d
grve t elf comments fr h '

an report can be prepared fo th " om t em a conclusion
protection of migrant workers' r e nextbsesslon, The delegate considered

Important ut was fth '
be no duplication of work on thi bi 0 e VIewthat there shouldISsu uect
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The Delegate of Sudan informed the Committee that the Sudanese
work and labour laws did not distinguish or discriminate between nationals
and migrant workers and provided adequate protection to them, She supported
the idea of a model legislation on the subject.

The Delegate of Japan expressed his gratitude to the Secretariat for
useful background documents, He supported the view ofthe Delegate of
Singapore that the utility of drafting a model legislation must first be looked
into, He was of the view that the setting up of the "Open ended Working
Group" as suggested by other delegations might produce some good study on
this subject. Furthermore, the UN Convention on Migrant Workers was, in
his view, too stringent. Many governments, including his own find it difficult to
ratify the Convention, The Committee, he felt, could look into the reasons as
to why, so few States had ratified the Convention and make a realistic and

pragmatic approach on the subject.

The Deleagate ofindia said the idea for legal protection of migrant
workers first came up in 1972 and later in 1990's when the UN Convention
on the Protection of Migrant Workers and their Families was adopted, In his
government's view the item was oftopical importance and the AALCC could
contribute a lot by undertaking a comprehensive study, However, he said his
Government had reservations on the definitional aspect as to who is a 'legal'
or 'illegal' migrant worker, The AALCC, in his opinion, could study the issue
further, He said the study should also take into consideration human rights
aspects, as provided in the International Covenant on Civil and Political Rights,
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(ii) Decision On "The Legal Protection OfM· Wrgrant orkers"(Adopted on 18.4.98)

TThh~Asian African Legal Consultative Committee at its
rrty seventh Session

" Having consid~red Doc. o.AALCC\XXxvn ew Delili\98 _
7 on The Legal Protection of Migrant Workers;" \S

General.Having heard the comprehensive statement of the Assistant Secretary
,

Mindful of the difficultiesfaced by the migrant workers',

. h M~ndfuI also of the crucial issue of the protection of the basic human
ng ts ofrrugrant workers',

U . d NRe~aIJi~gG~neral Assembly Resolution 51\ 148 and the work of the
rute anons Inthe Implementation thereof,

1. Urges the Member States to transmit to the AALCC S .
:e text

t
ofthkeirrelevant laws and mechanisms concerning the pro::;t~~~l~~

gran wor ers;

S 2. Directs the Secretariat to seek written comments from the Memb
tates on er

(i) the ~?lityof draftingaModel Legislationon theProtection ofMi
Workers; and (11) the constitution of "Open Ended Working Gr "Co gr~tdepth '. . oup lor an 10-exarrunatIon of the Issue; and

on th 3. Ddecidf~sto place the item "Legal Protection of Migrant Workers"
e agen a 0 Its thirty eighth Session.
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(iii) Secretariat Study: Legal Protection of Migrant
Workers

The Secretariat is grateful to the five Member States i.e. People's
Republic of China, Kuwait, Philippines, Qatar and Sri Lanka who have
responded by sending their relevant national legislations and comments to the
AALCC Secretariat and have appreciated the idea of a model legislation to
protect migrant workers.

The Government of China while appreciating the work of the AALCC
in the sphere of promotion and protection of the legitimate rights of migrant
workers, supports the AALCC in the work to collect comments of Member
States in respect to the protection of migrant workers. In furtherance of this
objective the Government of the People's Republic of China has sent to the
AALCC's Secretariat, the "Labour Law of the People's Republic of China"
and "the Rules for the Administration of Employment ofF oreigners in China".

The State of Kuwait has sent in the' "Labour Law no 28 ofthe year
1969 (oil sector); Labour Law no 38 of the year 1964 (private sector);
Ministerial Ordinance no. 617 of the year 1992 Regarding the Rules and
Regulation of Employment Offices; Law no 40 of the year 1992 Regarding
the Regularization of the Work ofthe Employment Offices and Ministerial
Ordinance no 115 of the year 1996 regarding the Organising of the Private
Employment Offices.

The Government of Philippines has reiterated the positive utility for
Member States to have a draft model legislation aiming at the protection of
migrantworkers inconsonance to internationalinstruments, because upholding
the rights ofthese workers willmaximize their economic contributions to the
host countries and minimizesources offiiction and discord among the sending
and receiving states. They have transmitted to the Secretariat the "Republic
Act 8042 entitled "Migrant Workers and Overseas Filipinos Act" as well as
pertinent provisions of the Philippine Labour Code and Immigration Act on
the Employment of Alien Workers.

The State of Qatar in a note on the "Situation of Foreign and Migrant
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workers in the State of Qatar" states that the policy with regard to migrant
workers isbased on principlesaimingto diversifythe sources of national income
through expanding industrial and agricultural production bases. Apart from
these projects, Qatar is among the major leading oil producing nations. The
State has been opening the corridors for large number of migrant workers
from differentoriginsand of numerous categories, inrecognitionof man powers'
importance to the process of building the nation, '!I1das an important factor in
implementing the States' plans. It has sent to the AALCC Secretariat "Law
no 141 of 19923 which concerns bringing. foreigners to work for other
employers. Immigration laws; "Law no 15 of 1997" by which foreigners
working in Qatar can bring in their families, and "Labour law no(3) of 1962
which regulates the rights and duties in any contractual relationship existing
between an employe and a workman in the State of Qatar.

In view of the Government of the Democratic Republic of Sri Lanka
drafting of aModel Legislation aimed at the protection of the rights of migrant
workers, will help them to gain recognition of their rights and alleviate
considerable hardships that migrant workers are undergoing at present. Sri
Lanka has acceded to the UN Convention on the Protection of Migrant
Workers. Further the drafting ofa Model Legislation will help formulate a
framework for their protection in the labour recipient countries. It would also
generate greater awareness ofthe UNConvention among the recipient countries
and help to accelerate the process of ratification to bring the Convention into
force.

The migrant worker is not a product of the twentieth century. Women
and men have been leaving their homelands in search of work elsewhere ever
since payment in return for labour was introduced. The difference today is
that there are far more migrant workers (legal and illegal)than in any period of
human history. Mi1Iionsof people now earning their living- or looking for paid
employment - came as strangers to the States where they reside. There is no
continent, no region of the world, which does not have its share of migrant
workers.

It is a fact universally acknowledged that migrant workers, be they
documented or undocumented, do need protection as a matter of right so that
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they are not exploited by unscrupulous elements ~ the sending coun?y as also
. the receiving country. International Convention on the Protection of the
~ghts ofAll Migrant Workers and Members o~their Families de~nes the term
, . ant' worker as referring to a person who ISto be engaged, ISengag.edor
:S~een engaged in a remunerated activity in a State of which he or she ISno!
a national.

The Proposed Framework ofthe AALCC Model Legislation

Some States encourage their citizens to go abroad to work; others
activelyrecruit foreign workers. There are, i~~ertaincases,bil.ateral~eements
between states covering migrant labour. It ISImportant, subject to bilateral ~r
multilateral agreements between member countrie~, migrant workers remam
adequately protected. It is thus necessary that sUIta~lerule~ and .norms are
incorporated in the proposed AALCC modellegi.slatIOnwhich will not only
have universal appeal, but will appeal to local requirements ofMemb.er States
and will even extend to addressing the questions of fmances for funding these
efforts to protect migrant workers and their families.

Though member countries are willing to express general agreement
with the position that there should be a model legislation to meet at least the
basic minimumrequirements for, protecting the migrant workers, there should
be some concrete proposals in this behalf.

Mizrant workers, whether under contract or other for.mal
b . . ... h ld be gIvenarrangements, or simply setting off on their own uutianve, s ou ..

basic understanding of the language, culture and legal, social a~d pohtIc~1
structures of the State to which they are going. They shoul??e mforn:~d 10

advance of the wages and working conditions and general living conditions
they can expect to find on arrival.

Migrant workers are aliens. They may, on this accoun~ alone, be the
targets of suspicion or hostility in the communities where they h~e and .work.
In most cases financially poor, they share the handicaps econorruc, SOCialand
cultural of the least favoured groups in the society.
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Discriminationagainst migrantworkers inthe fieldof employment takes
many forms. These include exclusions or preferences as regards the types of
jO?Swhich are open to migrants, and difficultyof access to vocational training.
Different standards are many a times applied to nationals, on the one hand,
and migrants, on the other, as regards job tenure, and contracts may deprive
migrants of certain advantages.

Living conditions for migrant workers are often unsatisfactory. Low
incomes, high rents, housing shortages, the size of the migrants families, and
local prejudice against foreign elements in the community are the main factors
which cause serious accommodation problems. The integration of migrant
workers and their families into the social environment of receiving States
without loss of their cultural identity is another problem. The education of
children of migrant workers is another area which needs attention.

Migrant workers face the gravest risk to their human rights and
fundamental freedoms when they are recruited, transported and employed in
defiance of the law. Mass poverty, unemployment and under employment in
many developing countries offer a fertileground of recruitment to unscrupulous
employers and private agents; in some cases, the undercover transfer of workers
taken on the character of a criminal operation.

The illegalmigrant is a target of exploitation. He or she is at the mercy
of employers and may be obliged to accept any kind of job, and any working
and living conditions. Illegal migrants rarely seek justice for fear of exposure
and expulsion, and in many States have no right of appeal against administrative
decisions which affect them.

Taking the aforementioned into consideration, the local conditions
affecting migrant workers in each Member State have to be studied, unless
this is done it will be difficult to prepare a text which will meet the common
minimum agenda of each of the Member Countries and will, as such, be
generally acceptable. The text to be, generally acceptable must, for instance,
address the definition of a migrant workers and the categories of the migrant
workers, socialand culturalhandicapsof migrantworkers, must not onlyprovide
to them a right to return home, but also must ensure prevention of arbitrary
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expulsion. The text must also give parti~l~ attention to the educational needs
[the children of migrant workers. Again It must also address, apart from the

~tegration of migrant workers and their families in regular situati?ns, hum~
cerns ofillegal and clandestine migrants who face the gravest nsks to their

oon 'ed edhuman rights and fundamental freedoms when the~ are recruit ,transport
and employed in defiance of the law. Still further It should cl~~ly c0.ver the
oonditions of employment, the conditions of work, labour administranon and
management, social security, legal remedies and fiscal matters.

The Proposed draft Structure of Model Legislation

1. Preamble

2. Definition of "Migrant workers" and categories of migrant
workers.

3. Procedure for "Migrant Worker" status determination.

4. Principle offamily unity and dependency status.

5. Non-discrimination.

6. Human Rights.

7. protection of women migrant workers.

8. Conditions of employment.

9. Conditions of work.

10. Employment policy.

11. Social security.

12. Education.
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13. Conditions of return.

14. Legal remedies.

15. Taxation and financial issues.

. T~s is in fact the initialframework, which can have options of covering
either a wide or narrow range ofissues to be decided by the Committee and
which if approved by the Committee will be further elaborated, after a stud;
of allexisting international and national legislationon Migrant workers, in order
to present a comprehensive piece oflegislation which could be of immense
benefit to the Member States. There is an urgent need for international legal
instruments to be implemented at national level and further be supplemented
and enforced through national legislation. ~

Initiatives to be Considered by the 37th Session of the AALCC

As suggested during the 36th Session, as a first step member States
of the AALCC may consider the possibility of ratifying the UN Convention on
the Protection of Migrant Workers and their Families. This Convention is a
vitallyimportant international instrument "providing the foundation" for migrant
workers protection around the world.

The proposed AALCC Model Legislation still needs to be studied
and deliberated upon thoroughly. Member Governments may consider to
send their National Legislations concerning Migrant Workers. At the same
time the Secretariat will highly appreciate ifMember States could send their
comments on the aforementioned framework and draft structure of the Model
legislation suggested by the AALCC Secretariat. These comments could
among other things possibly tackle the establishment of a tribunal with direct
petitioning mechanisms from Migrant Workers, as was suggested by the
Government ofthe Philippines.
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During the recently concluded 52" Session ofthe General Assembly,
the representative of Tanzania, on behalf of the States Members of the Group
of77 and China, (A/52/628/ Add.4 dated 2 December 1997) intr~duce? a
draft resolution entitled "International Migration and Dev~lopme~t, including
the convening ofa United Nations Conference on tnrernational Migration and
Development." The General Assembly while recalling its resolution 51/148 of
13 December 1996 has encouraged, where relevant, interregional, regional
and sub-regional mechanismto continue to address the question of international
migration and development. It further states that inspite ofthe existence of an
already established body of principles, there is a need to make further efforts
to ensure the human rights and dignity of allmigrants and their familiesand that
it is desirable to improve the situation of all documented migrants and their
families.

Keeping the relevance of the topic in mind and as time available during
the Session might not be enough to study. in depth, the issues involved, it
would be desirable to constitute an "Open-ended Working Group". This
Group could meet at a convenient time prior to the next AALCC ~ession.
This would give an opportunity to examine the proposed Secretanat Draft
Structure ofthe Model Legislation on the Legal Protection ofMigrant Workers
in detail. The Committee may wish to consider this Secretariat proposal and
give necessary directions in this regard.
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XIII. INTERNATIONAL TRADE LAW

A. Legislative Activities of the United Nations. and Other
Organisations Concerned with International Trade Law

B. World Trade Organisation (WTO)

(i)Introduction

The AALCC Secretariatpresents a report on the "LegislativeActivities
of the United Nations and other international Organisations concerned with
International Trade Law" at its annual sessions. Such reports, are intended to
keep Member Governments abreast of the recent developments in the field of
international trade law. The Committee takes note of the Secretariat report
and inter alia "request the Secretary-General to continue to monitor the
developments in the area and present the same to its next session"

The Secretariat at its thirty-fourth session (1995) held at Doha, Qatar
presented a brief of documents on the then concluded Marrakesh Agreement
entitled, "The New GATT Accord: An Overview with Special Reference to
World Trade Organization (WTO), Trade-Related Investments Measures
(TRIMS} and Trade-Related Aspects ofIntellectual Property Rights (TRIPS)lt
focussed on the salient features of this Agreement on three crucial areas, viz.,
WTO, TRIPS, and TRIMS. Besides outlining the major policy initiatives
which had actually shaped the Final Agreement, the Secretariat brief called
for a closer scrutiny of the implicationsarisingout ofthe agreements inthe light
of the practices that they may establish .. The Committee took note of the
Secretariat document and "requested the Secretary- General to continue to
monitor the developments in the area and to report thereon to its thirty-fifth
session".

Accordingly, the Secretariat at the thirty-fifth session(1996) held at
Manila, presented a comprehensive brief of documents on "WTO as a
Framework Agreement and Code of Conduct for the World Trade" During
the course ofthe deliberations on this item at the thirty-fifth session, a view
was expressed that the issues raised in the Secretariat brief were extremely
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important and complex. It was proposed that the Secretariat shouldconcentrate
on some select issues arising from the WTO and prepare studies for discussion
either by a group of experts or in the Trade Law Sub-Committee. In a resolution
adopted on this item, the Committee directed the Secretariat "to continue to
monitor the developments related to the code of conduct for the world trade"
and decided to place the item on the agenda of its thirty-sixth session."

The Secretariat at the thirty-sixth session (1997) held at Tehran,
reported on the,outcome of the WTO Ministerial Meeting held at Singapore
between 9-13 December 1996. The Committee taking note of these
developments reiterated the importance and complexity of the issues raised in
the Secretariat study for the Member States. In a resolution adopted on this
subject, (Res. No. 36/10) the Committee directed the Secretariat ".to continue
to monitor the developments related to the code of conduct for the world
trade, particularly the relevant legal aspects of dispute settlement machinery"

In fulfilment ofthis mandate, the brief of documents for New Delhi
Session prepared by the Secretariat provides a comprehensive overview of
the 'Understanding on Rules and Procedures Governing the Settlement of
Dispute' as reflected in the Final Act Embodying the Results of the Uruguay
Round of Multilateral Trade Negotiations. This document will focus on the
substantive and procedural aspects of the WTO dispute resolution mechanism,
in the light ofthe experience gained by the Dispute Settlement Body (DSB),
since its establishment. Besides analysingthe comparative merits of the WTO
mechanism vis-a-vis the GATT dispute resolution system, particular emphasis
is laid on the Special Procedures involving the Least Developed Countries.

The Thrity Seventh: Discussion (A)

The Assistant Secretary General Dr. M.Al'Gaa'tri introduced the
Secretariat Document and said that the main objective ofthisReport was to
keep the Member Governments abreast ofthe legislative developments in the
field of international trade law. As regards, the work ofUNCITRAL at its
thirtieth session in 1997, he elaborated on the Model Law on Cross Border
Insolvency as adopted by the General Assembly of the United Nations. He
also referred to the progress made by UNCITRAL in the preparation of a
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. . financed infrastructure projects, electronic
'draft legislativegUide' on privately- bl f cing: and the Commission's
commerce and assignmen~s ~~~~v~e ~~i~~~~armi~ersaryofthe 1958 New
proposal to commemorate I~. 'dEnforcement off oreign Arbitral Awards.
York Convention on ReCOgnItIonan

. . . . ndertaken by UNCTAD and UNIDO for
He outlmed the actIvItIes u k fUNIDROIT he drew attention to

97 With regard to the wor o· .'the year 19 ." I. I . t rnational interests in mobile eqUIpment
the preparatlOn of um~ormru ~son1frme hising As regards the activities of the

al .d on mternatlOna anc . .and the leg gur e . In f nal Law he appraised the Committee
Hague Conference on.Pnvate t:~~~ of a pr~liminary draft convention on
ofthe p~ogress ~a~e '" the ~r~p Effects of Foreign Judgements, scheduled to
International Junsdictlon an t e
be adopted in the year 2000.

sident reflected that rapid changes leading to creation of n~w
~he Pre . in the field of international trade law. Expressmg

legal regImes wer~ ~cc~mng . countries inthe process was woefully
regret that the PartlclPdathlo~fd~:;~I~~s to actively associate themselves in
inadequate, he urge teem
the internationallaw-maki~g process.

. . ti to the Assistant
The Delegate of India expressed hi~_:.rprec~a Ion ort presented on

h St' at for the mformatrve rep
Secretary General and t .e ecr~ ~ d 1Law on Cross-Border Insolvency,
this subject. Commentmg on t e 0 ~ ted a realisticcompromise between
he was ofthe view that the !"10del Law re ec d would contributeto meeting
the preferredposition~of differentleg~listems ~ern and efficient insolvency
the objective of settmg out a mode ~r a mo ther salient features of this

. ifi d anner Elaboratmg on 0 . '1'system m a urn ec rnannei. h fth Model Law lay in its fleXlb11ty,
legislation, he observed ~at the strengt 0nd :doption by enacting States. In
which paved way for WIdera~ce?tance a ncements by the Indian courts on
the light ofthe existing auth~ntatlve ~o:udel Law needed to be assessed as
this subject, he was of the ~ew that t e 0
to its compatibility with Indian enactments.

1· . elusion ofthe Working Group
While agreeing with the pre lrmn~ con .._:~ I s on 'digital

. t the preparatIon of draft unnorm ru e
on Electromc Commerce as 0 .., h roposed that the future work on
signatures' and"Certification authontles, e P 441



t e s~bject should also include issues rei' '.
and dIspute settlement mechanisms. atmg to Junsdiction, applicable laws

Refening to the work of the COmmissi .
observed that one outstandi ,on.on receivahls finanCing h

, mg ISsuerelatmg to ffi f . ' epartIes, especially on creditors and d " e ect 0 assIgnments on third
al~ called for a closer examination ~f~m.lstrators ne~ds to be resolved. He
basis for the determination oft' f e,ldea that regIstration should be the

irne 0 assIgnment H' d '
ap~roved the line of work proposed b th UN' IS elegatlOn generally
tOPICof "privately financed infr t y e ~ITRAL Secretariat on the
S' as ructure proje ts" Hecretariat efforts towards monitorin the i J C s: e appreciated the
Convention on Recognition and Enf g e Implementa~lonofl958 New York

orcement of ForeIgn Arbitral Award s.
Finally he r it d hi, el erate hIS count '

UNCITRAL and said that Indi ,ry s support to the work of the
, ia, upon. ItSre-elect' f h

CO?structJvelycontribute to the work of UN Ion ~r t e next term, would
ofIntemational trade law. CITRAL Infurther development

The President welcomed the D
Affairs of the Commonwealth Secreta ~puty Sec~e,taryGeneral for Political
address the Committee He st t d h bnat,Dr. Sfllllvasan and invited him to
d I ' . a e t at oth the AALCC d Cea t WIthmany similar subjects a d h an ommonwea1th
two bodies could be intensified in t~e fu~r:~ that cO-operation between the

" TheDe u Secret General ofth C
Snruvasan observed that th C e ommonwealth Secretariat Dr

d' , e ommonwea1th See tari ' , .as rscussed WIthinthe AALCC fr re at pursued SImIlarissues
Commonwealth in areas like mutuan;ew~rk. He,enumerated the work ofthe
criminality and exchange of ri a aS~lstance In ~xtradition. trans-border
assistance in legal matters ari .P ~oners, preservatIon of cultural heritage
law, money laundering and ~~~r~:~~ law of the,sea, ~O, ICC, refuge~
expressed by the President, he looked f:r:c., RecIprocatIng the sentiments
AALCC on matters of mutual interest. ard to closer cooperation with

, Th~ Deledate of Ghana acknowled ' ,
In the evolving liberalization process, said t~nghthe role o~the pnvate sector
442 at t e preparatIon of a legislative

~ide on privately financed infrastructure projects is one that needs to be
completed on a priority basis. He expressed the hope that the UNCITRAL
Model Law on Cross Border Insolvency will help to deal effectively with
instances of crossborder insolvency and promote the objectives as set out in
the preamble to the Model Law. His delegation was of the view that the
interests of developing countries would be well served with the enunciation of
definitiverules on : (i) the obligationof the private investor to transfer technology
and managerial skillsto local personnel; and (ii)matters relating to competition
policy and monopoly in provision of services. He also stressed the importance
of extending increased training and technical assistance, in matters relating to
international trade law, for lawyers in developing countries.

The Delegate of the IslamicRepublic oflran informed that hiscountry's
membership in UNCITRAL had been renewed by the General Assembly at
its 52nd session in 1997. He stated that, following the 36thsession of the
Committee, the Iranian Consultative Assembly had ratified the UNCITPAL
Model Law on International Commercial Arbitration in Septeinber 1997. This,
in his view, could provide legal safeguards to resolve commercial disputes and
also encourage foreign traders to conclude commercial agreements with Iranian
nationals,

The Deputy Secretary General Ambassador Dr. W, Z. Kamil
introduced the Secretariat brief on WTO and stated that the Secretariat
document focussed on the substantive and procedural aspects ofthe WTO
Understanding on Rules and Procedures Governing the Settlement of Disputes,
in the light of the experience gained by the Dispute Settlement Body (DSB),
since its establishment. He informed the meeting that the WTO Understanding
had introduced may innovative proceedings which would render the dispute
settlement process more effective, timely and automatic. In this regard, he
drew attention to the negative consensus rule for decision making, stringent
time limits for various stages of dispute resolution process interm review and
appellate review procedures. He made a reference to paragraph 24 of the
Understanding which laid down the general rule that "at all stages ofthe
determination ofthe causes of the dispute and of dispute settlement procedures
involving a least developed country Member, particular consideration shallbe
given to special situation ofleast developed countries."
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He called for an exchange of individual .WTO dispute settlement bod H b country expenences with they. e 0 served that .
could be focussed during the Commi ' . . ' one, particular area that
by which both the WTO M b ttee s deltberattonswere the specificmodes

.. em ers and the pan 1h d d .
differential treatment contemplated for de. a exten ed specIal and
countries. eveloping and least developed

The President underscored the im rt .
African States and wished that more ti po ance.ofthe sub~ectfor the Asian-
Besides the dispute settlement mechanism.: available to discuss the subject
Important areas within the WTO fr k' the~e were some other equallyamewor bearing pot tial i li .
the trade interests of the AALCC' M b en I Imp canons 00
and meaningful exchange ofvie s emher Sta~es. To ensure a comprehensive

. ws on t ese topics he p d h .
of an inter-sessional meeting of the AALCC d ~ ropose t e converungunng the current year.

The Delegate of Pakistan while affirmi h ..
the subject, expressed his appreciation f th mg t e practical Importance of
the Secretariat in presenting the sali t f or e commendable work done by
mechanism. The procedure invol ~en eatures of the WTO dispute settlement
Settlement Body (DSB) he felt hv;~ p~els, appellate ~dies and the Dispute
resolution otinz the'l·ncre '. a evebopeda streamlined system of dispute
. . 0 asmg num er of di t b

dispute settlement forum, he declared that the ~pu es rough~ to ~heWTO
confidence than its predecessor the GATT 0 framework inspired more
of the General Agreement on i d . S s~stem. With the entry into force
TradeReiatedIntellectualPro ra ~n ervices (GATS) and Agreement on
the Committee in taking up t:ertyb. ghts (TRIPS), he lauded the initiative of

e su ject ofWTO as timely.

He proposed that this b· .AALCC's work programme HesUalt~~ need.s to be given priority in the
by the Secretariat towards ide~tify~ 1: al°~~ mdepth study t~ be undertaken
resolution. Emphasisingthe utilit g fg es ~ndnorms applicableto dispute. . I I Y0 a co-ordinated resp b d .
countnes m protecting their trad . t onse y eveloping
arrange for exchange ofintloe t.m ebrests,he felt that the Secretariat could

rma IOn etween AALCC M b
also supported the President's pro osal fl. . em er St~tes. He
expert group meeting on the subject. or a inter-sessional meetmg or an
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He said the successful outcome of the dispute in favour of India
regarding the grant of patent in respect of certain plants in USA, which were
traditionally grown in India was a heartening development for the countries in
this region. He also informed the meeting as to the efforts of India and Pakistan
in challenging the grant of patent in the United States to M\s. Ricetech Inc. in
respect of basmati rice. In this context, he stated that the underlying philosophy
of a grant of patent was to ensure exclusive economic exploitation of an
invention for the inventor for a specified period oftime, and not to ensure him
the exclusive rights to exploit the name of a well-known, naturally -grown
product ofa specific region other than that ofthe.inventor. In his view, such a
course would amount to "~assing off'which was a tortuous act under common

law.

The Delegate of People's Republic of China thanked the Secretariat
and the Secretary General for the three valuable reports on WTO. Dispute
Settlement Mechanism; Legislative Activitiesof ON Agencies relating to Trade
Law and on the AALCC's Regional Centres for Arbitration.

He informed the Committee that though China is not a member of
WTO, and is now inthe process of acceding to WTO, his delegation welcomed
the opportunities including the AALCC forum, to exchange views and
information,on WTO'with other countries. He characterised the' dispute
settlement mechanism' as the key element in.the WTO legal framework,
towards ensuring that the obligations under WTO agreements are fully
honoured. He said that China was the tenth biggest country in terms oftrade
in goods and twelfth in terms of trade in services. Highlighting the fact that
China as a developing economy is also one of the biggest emerging markets in
the world, he underscored the significance of China's joining the WT 0 as a
Member. In the light of the fact that China is one ofthe biggest developing
countries in terms of people living under poverty line, it was his delegation's
view that the objectives ofWIO i.e. promoting economic growth and raising
the standards ofliving, including those inLDCS, would be impaired and rule-
making in the WIO would not be soundly based, unless full account is taken
ofthe experience and practices of China which has more than one-fifth ofthe
world population.
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As regards the topic of AALCC's Scheme on Regional Centres for
Arbitration, he welcomed the efforts of AALCC in promoting the effective
functioning of the regional arbitration centres and the establishment of new
centres. providing an overview of the efforts made in his country, he stated
that China had acceded to the New York Convention in 1986~ The Law of
Arbitration in China had taken effect in 1994, from then on, more than 100
local arbitration commissions have been established. He also recalled the role
of the Chinese International Economic and Trade Arbitration Commission
(CIETAC) in promoting arbitration as a mode of dispute resolution, since its
establishment in the early 1950s. With the growing pace of economic
globalization, he foresaw the emergence of complex commercial disputes
requiring speedy, informal and convenient methods of dispute resolution. In
this regard, he drew attention to the mechanism of'alteniative dispute resolution"
(ADR) and urged the Committee to study the role that ADR can play in the
Asian-African region.

The Delegate ofIndia thanked the Secretariat for the informative brief
of documents on the subject. Referring to the salient features ofthe WTO
dispute settlement process, which includes: an integrated dispute settlement
framework, automaticity of decisions, and strict deadlines for various phases
of the dispute resolution procedures, he stated that the WTO dispute resolution
mechanism marked a sharp deviation from the GATT practice.

Offering an overview ofIndia's experience with the WTO dispute
settlement mechanism, more particularly with the TRIPS regime, he identified
certain aspects which might be of concern to all Asian- African States. Firstly,
he underscored the ambiguity of the WTO provisions concerning how the
dispute resolution panels received and treated municipal law. In a recent
dispute before WTO involving India, the panel and appellate panel reports
had held that the consistency of certain administrative measures regarding the
grant of patent protection with the Indian laws could be examined by the
WTO dispute settlement bodies. Rejecting the arguments by India, it was
held that it was open to the WTO dispute settlement body to interpret the
nationalla ws for the purpose of examining the consistency of any measures.

Secondly, he informed that the principle of 'res judicata' was not
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being applied by the WTO bodies. In this c?nnhection, .~e refefrthredTtRIPothse
dis ute between US and India on compliance Witht e prOVISions0 e.

~eement. Following the panel's finding that Indi~ ~ad to com~ly With the
Ag ent India undertook to implement the decision. At this stage the
agreem , . h bi t ttEuropean Communities (EU) had filed a complaint on t e same su ~ec ma: er,
which was opposed by India.

Thirdly, he felt that the stricter time limits in the dispute r~solu.tion
rocess posed difficulties for developing countri~s i~ presentmg their ~~ten

~tements within a short period. Moreover, t.OpICSlike ~S are sensmve,
requiring wider consultations among develop1Ogcountnes before they could
present their position to the WTO panel.

Fourthly, he pointed out that the WTO Understanding provid~d for
representation from developing countries in the, panels, where the dispute
involved a developed and developing country Member. ~e .stated that It was
unfortunate that no similararrangement existed inthe constltutlon of an appellate

body.

The President, in this context, referred to the practice. of ~he
International Court of Justice, wherein ad hoc judges chos~n by th~ dispuung

. ." h b hf hean·ngapartlculardlspute. He
Parties were appointed to Sit10t e enc lor id d . hi th WTOsuggested that a similar arrangement could be consr ere Wit. 10 e
dispute resolution framework. With refere~~ t~ th~ obs,erv~tl?nS ~ade by
the delegate ofIndia, he said that the role of res Judicata pnnclple 10W!O
needs to be examined, as multiplicity of complainants on the ~ame subject
would impose heavy financial burdens on the developing countnes.

The Delegate of SriLanka expressed his appreciation to the Secretariat
for the admirable briefs of documents relating to the WTO dispute settlement
mechanism, legislative activities of UN bodies concerning trade ~awand the
report on AALCC's regional arbitration centres. He was of the VIew~hat the
recent developments in international trade law, particularly the est~b.hshment
of the WTO has shifted the focus of international trade pohcles fr?m
protectionism to a more tight-knit partnership among countries. The growmg
interdependence among States on trade issues is manifested by the effects of
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the Asian financial crisis on the Western economies. In this context, he said
that the AALCC had an important role to play in facilitating regional cooperation
between and among Asian and African States. He proposed that the AALCC
could undertake the following tasks: (i) publish a handbook setting out treaty
provisions, GATT rulings and local legislation concerning international trade
Law; (ii) publish a regular journal aimed at dissemination of information and
views on trade law; and (iii) convene seminars and workshops on matters
related to international trade law.

He expressed appreciation for the wide range of activities undertaken
by the AALCC's regional arbitration centres. He endorsed the suggestion of
the President for convening an intersessional meeting on the subject ofWTO.

The Delegate of Somalia stated that it was his view that with many
new institutional-regimes being created, States must be fully aware of the
effects and consequences of acceding to such bodies. He felt that AALCC
could serve as a forum for discussion and exchange of views for enabling
Member States to study the implications of various multilateral treaties which
are constitutive in nature.

Referring to the current work being undertaken by the OECD for
concluding a Multilateral Agreement on Investments (MAl), he felt that it could
have a pronounced effect on developing countries, and hence need to be
considered by the Committee.
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(ii) Decision on A."The Progress Report Covering the
Legislative Activities of The United ~ations and ~ther
International Organisations concerned With In t ern a t Ion a I
Trade Law"

(Adopted on 18.4.98)

The Asian-African Legal Consultative Committee at its Thirty-
seventh Session

Having taken note of the Report concerning ~e Legislative Activit~es
of the United Nations and other International OrgaruzatlOns concerned wlt~
International Trade Law contained in Doc. No. AALCC/XXXVlIlNew Delhi!
98/S 10;

Having heard the comprehensive statement of the Assistant Secretary

General;

Having heard aiso the statement of the Observer for UNIDROIT
and views of member delegations;

1. Expresses its appreciation for the brief of documents pre~ared
by the Secretariat on the recent developments in the field of InternatlOnal

Trade Law;

2. Also expresses its appreciation for the.continued c?-oper~tion
witl\~e various international organizations co~pete~t m th~ fiel~ of mterna~e~nal
trade law and hopes that this co-operation will be intensified m the futu ,

3 Urges the Member States ofthe AALCC to favourably consider
the UNciTRAL Model Law on Cross-Border Insolvency, as they reform or
enact their legislation on cross-border aspects of insolvency ;

Also urges Member States to consider adoptin~, ratifying or acc~ding
to the other texts prepared by the United Nations CommiSSion on International
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Trade Law (UNCITRAL);

5. Requests the Secretariat to continue to monitor the
developments inthe area of internationaltrade law and present a report thereon
to its thirty-eighth session.

B. "The World Trade Organisation: Dispute Settlement
Mechanism"

(Adopted on 18.4.98)

The Asian-African Legal Consultative Committee at its Thirty-
seventh Session

Having taken note of the Secretariat study on "World Trade
Organization:Dispute SettlementMechanism" contained inDoc. No. AALCC/
XXXVIIlNew Delhi/98/S 11;

Having heard the comprehensive statement of the Deputy Secretary-
General;

Acknowledging the importance ofthe issues raised in the Secretariat
study for the Member States;

1. Calls upon the Secretariat to intensify co-operation with
international organizations and specialized agencies, working in the field of
international trade law;

2. Directs the Secretariat to continue to monitor the
developments related to the working of the WTO dispute settlement
mechanism, with particular attention to the specialrequirements of developing
countries

3. Directs the Secretariat to monitor the developments relating
to the Second WTO Ministerial Meeting, scheduled to be held at Geneva in
May 1998;
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4 Directs the Secretary General to convene an inter-sessional
. .fthe AALCC with a view to enable an indepth study of the matters

ll1~tlllgg:utof ~he establishment and the functioning of the World Trade
anslO
organization; and

Decides to place the item on the agenda of the its thirty-5.
eighth session.
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(iii) Secretariat Study: A. PROGRESS RE
COVERING THE LEGISLATIVE ACTIVITIES o:~:T
UNnEDNATIONSAGENCIESANDOTHER~RN E
ORGANIZATIONS AllONAL

I. Report on the work done by the United Nations Com . .
o Internan mIsSIonn n ernatlOnaJ Trade Law at its Thirtieth Sessi VlEN1997 ion, NA,

Introduction

t bl' h d Th~ Gener~ Assembly, by its resolution 2205 (XXI) in 1966
es a .IS e the United Nations Commission on International Trad L '
(heremafter referred to as UNCITRAL or 'the C ission') ~ awf h . omrmssion as the pnmary
orga~ 0 t e Umte? Natio?s system to harmonize and develop pro ressive
~Ies "' th~ area oflOt~rnatlOnaltrade law. This resolution also manJates the

ommlSSlOn~osubm~tan annual report to the General Assembly, as to the
tasks acco~plished at Itsyearly sessions. The thirtieth session ofUNCITRAL
was held In Vienna from 12 to 30 May 1997 It h d .

b tanti . . a on Its agenda fivesu s antrve tOPICSfor consideration:

(i) Cro.ss-~order Insolvency: draft UNCITRAL Model
LegislatIveProvisions',

(ii) Privately-Financed Infrastructure Projects;

Electronic Commerce',(iii)

(iv) Assignments in Receivables Financing: draft UNCITRAL
Convention, and

(v) Monitoring of the Implementation of 1958 Ne Yi k
C . w or

onventJon on Recognition and Enforceme t fF .
Arbitral Awards n 0 oreign
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Although the Commission considered all these items, its major
accomplishment at this session was in the area of cross-border insolvency.
The Commission completed its consideration of the draft text ofthe Model
provisions!, prepared by the Working Group and adopted the UNCITRAL
Model Law on Cross-Border Insolvency. A detailed consideration of the
Model Law is provided in Part ,11 ofthis document.

On the topic "Privately -Financed Infrastructure Projects", the
Commission had for its consideration a table of contents setting out the
proposed topics to be dealtunder the" Draft LegislativeGuide" and annotations
concerning the issues to be discussed therein'. This document was prepared
by the Secretariat in response to the Commission's decision in 1996 to prepare
a legislative guide to assist States in preparing or modernising legislations
relevant to implementation of privately-financed infrastructure projects. The
Commission generally approved the line of work proposed by the Secretariat,
and invited the co-operation of Governments to identify experts who could be
of assistance to the Secretariat in the accomplishment of its further work
programme. An overview of the deliberations at the current session on this
topic is found in Part III of this document.

As regards the subject of "Electronic Commerce", the Commission
considered the report of the Working Group on Electronic Commerce', which
had been'mandated to provide the Commission with sufficient elements for a
decision to be made as to the feasibility and scope of preparing uniform rules
on issuesof digital signatures and certificationauthorities. The Working Group
had reached a consensus on the importance and feasibility of undertaking
such harmonization measures. Besides, the Working Group also identified a
host of related areas of study that could possibly be addressed in its future
work, which includes: issues of technical alternatives to public-key
cryptography; general issues of functions performed by third-party service
providers; and electronic contracting. After due consideration of the Report,

t NCN.9/435.
2 NCN.9/438
3NCN.9/437

453



the Commission endorsed the conclusions of the Working Group and entrusted
it with the preparation of uniform rules on the legaI issues of digital signatures
and certification authorities. The Commission stressed the need for the uniform
rules to be prepared to be consistent with the media-neutral approach taken
in the UNCITRAL Model Law on Electronic Commerce.

On the subject of "Assignment in Receivables Financing", the
Commission considered the reports of the twenty fiftlr' and twenty-sixth-
sessions of the Working Group on International Contract Practices, which
had been mandated to prepare uniform law on assignment in.receivables
financing. The Working Group had reached agreement on a number ofissues
including, the validity of bulk assignments of present and future receivables,
the time oftransfer of receivables, no-assignment clauses, representations of
the assignor and protection of the debtor. The main outstanding issues were
the effects of the assignment on third parties, viz., creditors of the assignor and
the administrator in the insolvencyof the assignor, as well as scope and conflict-
of-laws issues. The Commission was ofthe view that the draft Convention
had aroused the interest of the receivables financing community and
Governments, since it had the potential of increasing the availabilityof credit at
more affordable rates. Hence, the Commission expressed its hope that the
Working Group would proceed with its work expeditiously, so as to submit
the draft Convention for consideration by the Commission at its thirty-second
session in 1999.

While considering the item "Monitoring ofImplementation of 195 8
New York Convention on Recognition and Enforcement of Foreign Arbitral
Awards", the Commission reviewed the progress made in monitoring the
legislative implementation of the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, and called upon States parties to
the Convention that had not yet replied to the questionnaire of the Secretariat,
to do so. In the light of the special commemorative meetings to celebrate the
fortieth anniversary of the 1958 New York Convention, scheduled to be held
during the next session of the Commission, in June 1998 a number of

4 AlCN.9/432
S AlCN/9/434
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. ~to be deliberated therein, were proposed
suggestions as to the sp~cific~pect ssible work towards a new conventl?n
These ranged from a dISCUSSIono~o d 1Law on International CommercIal
or additions to the ~CIT~ of~h: 1927 Geneva Convention; ~d a few

A ..hitration ;the possIble revlslo. . written form reqUlrments,
f\J v Y k ConventIon concermng .
additions to the New or. d court assistance for the taking of eVIdence.
interim measuresofprot~~IO~, an ered b the AALCC in formulating tfie
In the backdrop ofthe mnanve off!. iCommercial Arbitration and also
UNCITRAL Model ~aw o.nInternatl~n~h these organisations on this subject,
the close working relatIonshipbetween 0 ro riate agenda for the AALCC' S
it would be worthwhile to formulate an app Ptowards contributing to the

f the current year, .work programme or. . fthe 1958New York ConventIOn.
commemoration of the fortieth annIversary0

. fElectronic Commerce and Assignments
Sinceth~wor~ on the tOi~I~~~e formative stages, the following note is

inReceivables Fmancmg, are st C B der Insolvency and Privately-
focussed only on Model L~W on ross- or
Financed Infrastructure Projects..

Il. Model Law On Cross-Border Insolvency

. . . dertake work on cross-border
The Commission's decision to un . d t the UNCITRAL

. onse to suggestIOns ma e a ,
insolvency was taken in resp . iallaw inthe twenty-firstcentury'

h h "Uniform cornmerCI . '1'Congress undert et erne, . th desirability and feaslbllty
b tly in order to assess e kheld in 1992. Su sequen , . t 1 the scope of the wor ,

of work in this area and to define appr~p;la e ~Insolvency Practitioners
UNCITRAL and the International ~SSOCIalondM

O h 1995 The outcome. . A I 1994 an arc .
(INSOL) held two ColloqUla in pn c. the Commission to provide a

. general consensus lor . . 1
of these CoUoqUlawas a of model legislative provisions, for jUdICIa.~o-
lezislative framework, by way. . I dministrators and recognttlon

0'" c. foreIgn mso vency a .operation court access lor .' t its twenty-eighth sesson'. din s The Comrmsslona . h
of foreign msolvencypro~ ~'. d entrusted the task of prepanng sue
in May 1995, endorsed this optruon a~. , three intergovernmentalWorking
uniform provisionsto one of~e Comrmsslodnsh n.T rking Group on Insolvency

. hi ectwasnarne t e vvO . h hGroups, which, for t s, proJ. h UNCITRAL at its twenty-elg t
Law. Reviewing the procee~mghs°dft .et d outthat the incidence of cross-
session, the AALCC Secretanat a pom e 455



border insolve?cy is l~ely to increase appreciably on account of the emerging
trend towards mtegr~tl?~ o.fnational economies with the world economy, and
hence welcomed the nutiatrve of the Commission, to be in the right direction.

The Working Group devoted four two-week sessions to the work on
the subject. At its eighteenth session(3 o October- 1 0 ovember 1995) th
W~rkin~ Group considered possible issues to be covered under the propose~
legls~atlve framework. At its nineteenth session (1-12 April, 1 996), it
considered the question on the form of the instrument to be prepared and
finallyde~ided to work on a draft Model Provisions. At the close of its twenty-
first session (20-31 January 1997), the Working Group noted that it would
have wished to have some more time available for completing its review of the
d~aft. Yet,.in deference to the hope expressed by the Commission at its twenty-
ninth seSSIOn,the Working Group decided to submit the draft UNCITRAL
Model Provisions on Cross-Border Insolvency to the Commission at its thirtieth
session in 1997.

After the twenty-first session ofthe Working Group, the UNCI1RAL-
INSOL Multinational Judicial Colloquium on Cross-Border Insolvency was
held from 22 to 23 "March1997 in conjunction with the Fifth World Congress
of the International Association of Insolvency Practitioners (INSOL). The
Colloquium recognised the high degree of cooperation achieved within the
Working Group on Insolvency Law during the preparation of the draft.
Participants hailed the draft Model Provisions for providing the necessary
legislativebasis for foreign insolvency administrators to have easier and quicker
acce.~sto courts; and the provisions for granting statutory authority to judges
for enhancing judicial co-operation - where each jurisdiction would defer to
the concerns of others.

After its substantive consideration ofthe draft Model Provisions the
Commission reviewed the draft articles prepared by the drafting group.It
approved the suggestion that the draft text should bear the title "Model Law"
rather than "Model Provisions", in linewith the other pieces of model legislation
prepared by the Commission. At its meeting on 30 May 1997, the Commission

_ finally adopted the UNCITRAL Model Law on Cross-Border Insolvency.
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The Model Law: An Overview

The UNCI1RALModel Law on Cross-Border Insolvency (hereinafter
referred to as "Model Law") consists of a Preamble and 32 Articles, placed
under five chapters.

Chapter I - General Provisions (Articles 1to 8)

Chapter IT - Access of Foreign Representatives and Creditors to
Courts in the State (Articles 9to 14)

Chapter III- Recognition of a Foreign Proceeding and Relief (Articles
15 to 24)

Chapter IV - Co-operation with Foreign Courts and Foreign
Representatives (Articles 25 to 27)

Chapter V - Concurrent Proceedings (Articles 28 to 32)

The Preamble states the purpose of the Law is, to provide effective
mechanisms for dealing WIth cases of cross-border insolvency, so as to
promote, inter alia, the objectives of co-operation between States on matters
of cross-border insolvency; ensuring fair and efficient administration of cross-
border insolvenciesthat protects the interests of allcreditors, and the protection
and maximisation of the value ofthe debtor's assets

Chapter I, (Articles 1 to 8) sets out the general provisions on scope of
application; definitions and rules of interpretation: designating the competent
court and authorisation of a person or body to administer liquidation under the
law of the enacting State to act in a foreign State ;and public policy exceptions.
Article 1 on 'Scope of Application' states that this Law is applicable where:
(i) assistance is sought in the enacting State, by a f~reign c~urt 0: forei~n
representative in connection with a foreign proceeding, or (ii) assistance IS
sought in a foreign State in connection with a proceedmg u~der.the laws of~he
enacting State, or (iii) a foreign proceeding and a proceeding m t~e ena~tm~
State are concurrently taking place, as regards the same debtor, or (IV) credItor
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or other interested parties in a foreign State have an interest in requesting the
opening of or participating in a proceeding under the insolvency laws of the
enacting State. Paragraph 2 ofthe article provides for the enacting State to
exclude from the application of this Law, any types ofdesignated entitles such
as banks or insurance companies, which may be subject to a special insolvency
regime under its national laws. The exclusion was generally acceptable,
because insolvencies offinancial services institutions usually required prompt
and discrete action, and hence were administered under special regulatory
regimes in various States. To ensure transparency, it was considered that all
such exclusions should be expressly mentioned by the enacting State under
paragraph 2.

Article 2 an 'Definitions' defines the terms, "foreign proceeding,
"foreign main proceeding", "foreign non-main proceeding", "foreign
representative", "foreign court" and "establishment". "Foreign proceeding"
for the purposes of this Law means a collective judicial or administrative
proceeding including a proceeding opened on an interim basis, pursuant to a
law relating to insolvency in a foreign State inwhich proceeding the assets and
affairs of the debtor are subject to control or supervision by a foreign court,
for the purpose of reorganisation or liquidation. A "foreign main proceeding"
taking place in the State where the debtor has the centre of its main interests.
A "foreign non-main proceeding" is defined as a foreign proceeding, other
than a foreign main proceeding, taking place in the State where the debtor has
an establishment. The term "establishment" in this context, is defined to mean
any place of operations where the debtor carries out anon-transitory economic
activity with human means and goods or services. A "foreign representative"
is a person or body, authorised in a foreign proceeding to administer the
reorganisation or the liquidation ofthe debtor's assets or affairs or to act as a
representative ofthe foreign proceeding. "Foreign court" means ajudicial or
other authority competent to control or supervise a foreign proceeding ..

Article 3 on 'International obligatons of this State' explicitly provides
that wherin the obligations imposed on a State under this Law conflicts with
any other obligations, arising out of a treaty or an agreement to which the
State may be party, then the requirements of such treaty or agreement would
prevail.
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Article4 entitled 'Competent court/authority' provides for designating-
a court or any other authority in the enacting State to perform the functions
referred to in this Law relating to recognition offoreign proceedings and co-
operation with foreign courts. This would increase the transparency and ease
the use of insolvency legislation, for the benefit of foreign representatives and
foreign courts. Article'S calls for the enacting State to authorise a person or
body administering a liquidation under its laws, to act in a foreign State on
behalf of a proceeding in the enacting State, as permitted by the applicable

foreign law.

Article 6 on 'Public policy exceptions' enables the courts of the enacting
State from refusing to take an action contemplated by this Law, if such action
would be manifestly contrary to the public policy of the State. Bearing in mind
the possibility of the domestic courts, attempting to give a broad interpretation
ofthe term 'public policy' - which would undermine the achievement ofthe
objectives ofthis Law, the Commission emphasised that the use of the term
'manifestly' in Article 6 was intended to convey the meaning that the public
policy exceptions should be interpreted restrictively and are meant to be
invoked under exceptional circumstances concerning matters offundamental
importance for the enacting State.

Article 7 on 'additional Assistance under other laws'provides that,
this Model Law does not limit the power ofthe courts to render additional
assistance to a foreign representative, under laws of the enacting State. Article
8 on 'interpretation' ) lays down a rule of construction that in the interpretation
of the Model Law, courts might bear in mind the international origin of the
Law and the need to promote uniformity in its application and the observance

of good faith.

Chapter II, (Articles 9 to 14) deals with the substantive and procedural
aspects, as regards facilitating access offoreign representatives and creditors
to the courts of the. enacting State. Article 9 on 'Right of direct access',
entitles a foreign representative to apply directly to a competent court in the
enacting State for the purpose of obtaining any relief available under this Law.
The main purpose of this provision is to ensure direct access by the foreign
representative to the courts, without having to meet the formal requirements
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SUch as lice. . " nces or consular actio .
lunsdlctlon'porovidesthatthesolefactth tns. ArtIcle 10 on 'Limited
the .courts of the enacting State is made ba : ~eq~est,pursuant to thisLaw, t-;
subject the foreign representative 0 th f y. orelgn representative does not
to the Jurisdiction ofthe courts ofthr e oreign assets and affairsof the debtor
of the request. This limitation on ju~:~~c~~g ~tate, other than for the purpOse
unde~the laws of the enacting State I~ Ion ISnot a?solut.e. Other grounds
resultmg liabilityof the foreign ' sue . as the pOSSIblerrusconduct and the

representatIve are not affected b thi I' . .y s UTIltatlon.
Article lIon 'a Iication b a f '.

Qroceedi~g' .• entitles a foreign represen~~~~e~:e resentative to commence a
a proceedmg under the laws ofth . apply for commencement of
for opening such proceedings ar e e~~mg State, provided other conditions
national insolvency leaislations ehislaIS ed. H!ther to it had been noted that

o- ,w e emImeratmgp - h
commencement of proceedings often did f ersons w 0 may apply for
The explicit reference to the f '. I not re er to a foreign representative

d· orergn representative d A . .to ispel this ambiguity Furth . . ,un er rticle 11is intended
th fc . . er, as recogmtlOn was th de orelgn representative was . . . e proce ure by which
S f given standIngbefore th ftate or the purposes of the M d IL . . . e courts 0 the enacting
11 forei 0 e eglslatlOn the bia ow a oreign representative to ap I f h ,re were 0 ~ectlOns to

before he was formally accorded p y or t. ~commencement of proceedings
C '. recogruno-, by the c rt H ',0mmISSlOnwas of the view th thou. owever thea sue an arrangement ' I' 'urgent need for preserving th was crucia In cases ofe assets of the debtor.

, Article 120n' artici ationofaforei . .
entitles a foreign represent at . re resentattve Ina Proceedin '

. . Ive, upon recognition of f .
partICIpate in a proceeding concernin th . a oreign proceeding, to
expression 'participate' is intend d tg. eldebt~r In the enacting State. The
heard in an insolvency proceedi oe dOme ude nghts such as the right to be

no an to make proposals therein.

Article 13 on 'Access of forei n di
for access offoreign creditors to g ~:e Itors to a proceeding'provides
State. Paragraph I embodie tha pr?c~e mg under the laws of the enacting
f . s e pnnclple of nondi " ,
oretgn creditors have equal rights as the loc I . sC:ImlOatlOn,whereby

as regards the commencement and rti ~ cr~dltors Inthe enacting State
P h pa IClpatlOnInan insol 'aragrap 2 makes it clear that the equality ft vency proceeding.
460 0 reatment embodied inparagraph

1, does not affect the provisions on the ranking of claims in insolvency
proceedings. Nevertheless, it provides a minimumranking for claimsof foreign
creditors. Hence, the claims offoreign creditors shall not be ranked lower
than unsecured non-preferential claims. An alternative provision to paragraph
2, allows discrimination against foreign tax and social security claims.

Article 14 'Notification to foreign creditors'lays down the procedure
for issuing notification to foreign creditors of an insolvency proceeding under
the laws of the enacting State. Paragraph 1provides that, whenever under the
laws of the enacting State, notification is required to be given to creditors in
that State, then such notification shall also be given to "known creditors that
do not have addresses" in this State. As in many cases, the deadline for filing
claims was not established upon commencement of the proceedings, but at a
later stage, the Commission opted for an uniform requirement that notification
to foreign creditors be made 'whenever' the law ofthe enacting State required
notification to be given to all creditors. Such notification shall be made
individually,unless the court deems that some other form of notification would
be proper. Paragraph 2 also dispenses with the cumbersome and time-
consuming formal procedures like, letters rogatory - used by many States to
effect notification in a forign jurisdiction. Paragraph 3 lays down the
requirements of a notification of commencement of a proceeding, which shall
(a) indicate the time and place for filingof -claims; (b) indicate whether secured
creditors need to filetheir secured claims;and (c) contain any other information,
as required by the laws of the enacting State or the orders ofthe court.

Chapter IIIentitled' Recognition of a Foreign Proceeding and Relief,
(Articles 15to 24) addresses itself to rules concerning recognition of a foreign
proceeding in the enacting State and the nature and procedures towards the
granting of relief, consequent, to the recognition. Article 15 on 'Application
for recogniton of a foreign proceeding', lays down the rules regarding the
application fdr recognition of a foreign proceeding Paragraph 1 states that a
foreign representative may apply to the court for recognition of the foreign
proceeding inwhich he is appointed. The application for recognition shall be
accompanied by: (a) a certified copy of the decision commencing the foreign
proceeding and appointing the foreign representative or; (b) a certificate from
the foreign court affirming the existence of the foreign proceeding and the
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appointment offoreign representative. In the absence of such evidence stated
in (a) and (b), any other evidence to that effect, which is acceptable to the
court may be produced. A statement, identifying all foreign proceedings in
respect of the debtor, as known to the foreign representative, shall also be
attached. As regards the admissibility of these documents, Article 16 lays
down a set of presumptions which acknowledge the authenticity of the
documents, until proof to the contrary is produced.

Article 17 on 'Decision to recognise a foreign proceeding' elaborates
the criteria for recognition of a foreign proceeding. Subject to the public
policy exception provided for in Article 6, a foreign proceeding shall be
recognised if (a) it is a proceeding within the meaning of Article 2 (a); (b) the
application has been submitted to the competent court; and (c) the application
meets the requirements of Article 15(2). The foreign proceeding shall be
recognized as a foreign main proceeding ifit takes place in the State where the
debtor has the centre of its main interests or as a foreign non-main proceeding,
if the debtor has an 'establishment' within the meaning of Article 2(f). Such an
application for recognition shall be decided upon at the earliest possible time.
Further, the court retains the power to modify or terminate the recognition, ifit
is shown that the grounds for granting it were lacking or have ceased to exist.

Article 18 on 'Subsequent information', obligates the foreign
representative, following the time of his filing the application for recognition, to
promptly inform the court about: (i) any substantial change in the status of the
recognized foreign proceeding or the foreign representative's appointment;
and (ii) any other foreign proceeding regarding the same debtor, that becomes
known to the foreign representative.

Article 19 on 'Relief that may be granted upon application for
recognition of a foreign proceeding' .provides that upon the request of a foreign
representative, seeking relief urgently needed to protect the assets of the debtor
or the interests of the creditor, the competent court may grant relief of a
provisional nature. Such relief may be granted at any time after the filing ofthe
application for recognition sby the foreign representative and until the application
is decided upon by the court. The grant of relief is discretionary and does not
flow automatically from the presentation of an application. Following are the
462

v~rious types of reliefs that can be gra~ted , ssets:
(i) staying execution agamst the debtor sa,

(ii) entrusting the administration of the debtor's.assets located in
v ti State to the foreign representative or any othertheenac mg

person designated by the court;

d· the n'ght to transfer encumber or dispose of any(iii) suspen mg ,
assets ofthe debtor;

.di cor the examination of witnesses or taking of
(iv) provi mg 11 • biliti d. . gthe debtor's assets or lia Imes; aneVidence concernm

any other additional relief as available under the laws ofthe

enacting State.

. d Article 21 (1) (f) when the relief grantedB rring the exception un er
b e~ended the provisional relief generally terminates when thefucoutrt

may e exieuucc, . , M reover the court may re se 0
decides on the applica~ion for ~e~og~tIon. h r~lief w~uld interfere with the
grant relief under this provision I su~
administration of a foreign main proceedmg.

Art' Ie 20 la s down the 'Effects of a forei n main roc~edin.'.
IC, nee of the recognition of a foreign main

Paragraph 1 descnbes the conseque . tion of individual actions
. llows: () mmencement or contmua I ,

proceedmg, asfo ows: ,a co. d: b execution against the debtor s
concerning the debtor s asset~ IS st?he '.(h~ to transfer, encumber or dispose
assets is stayed and; (c) suspenSIOn 0 tbe ng t d that while the relief granted
of any assets of the de?tor. ,It must h e ~.o e t' n ~f the courts, the effects
under Articlel9 or 21 IS subject to t .e ticle 10 mandatory i.e. they flow

. , der this arnc e are "
attendant upon recogmnon un . . fth main proceeding. However,
automatically from the fact of rec.ogmtlOn

0d bove. are subject to exception
the scope ofthe stay andsu~p~nslOn referr~t:e enacting State. Paragraph 3
or limitation that might exist m the law 0 .' fi di 'dual actions

. f ncement or continuation 0 m Vl
stipulates that, the staying 0 comme .d d i graph 1 does not affect the

min the debtor's assets as provi e in para ,
c?nhctet gmmence individual actions or proceedings, to the extent necessary
ng 0 co 463
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to prese~ve a cl~m a~ainst the debtor. This is intended to protect creditors
fro~ losm~ their claims because of a stay, pursuant to the recognition of a
foreign main proceeding. Similarlythe effects of recognition as enumerated '
paragraph I~oes not bar t~e right of a creditor to request the commenceme~
of a proceeding under the msolvency laws ofthe enacting State.

~rticle 21en~;rates the 'Reliefthat may be granted upon recognition
of a forel,gnproceedmg The court may, following the recognition of a foreign
procee~mg a~d upon the request of the foreign representative, grant any
appropnate rehef, mcluding:

~a) stayingthe commencement or continuationof individualactions
concerm~g the assets of the debtor, to the extent they have not been stayed
under Article 20(1)(a);

(b) staying execution against the debtor's assets to the extent it
has not been stayed under Article 20( 1) (b);

(c) suspendingthe right to transfer, encumber or otherwise dispose
of any assets of the debtor to the extent this right has not been suspended
under Article 20( 1)( c);

, (d) pr~viding ~or the examination of witnesses, the taking of
evidence or the dehvery of information concerning the debtor's assets;

(e) entrusting the administration or realisation of allor part of the
debtor's assets located in this State to the foreign representative or another
person designated by the' court;

(t) extending relief granted under Article 19(1); and

(g) granting any additional relief available under the laws of
theenacting State.

,Paragraph 2 authorises the court, following a specific request from
the foreign representative, to entrust the distribution ofthe debtor's assets
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located in the enacting State to the foreign representative or another perso,n
designated by the court. Such action can be taken only after the court. IS

satisfied that the interests of creditors in this State are adequately protected.
In the event of granting relief to a representative of a foreign non-m~in
proceeding, paragraph 3 requires that the court be sat~sfiedthat the rehef
relates to assets that, according to the laws ofthe enacting State, should be
administered in the foreign non main proceeding or concerns information
required in that proceeding.

Article 22 on 'Protection of creditors and other interested persons
enables the court to adopt the following measures: (a) The court may, at the
request of a person affected by the relief granted under Article 19 or 21, or
suo motu, modify or tenninate such relief. (b) While doing so, the court must
satisfy itself that the interests ofthe creditors and other interested persons,
including the debtor are adequately protected. (c) To ensure this, the court
may while granting relief impose such other conditions it deems appropriate.
The power of the court to 'modify or terminate the reliefis regulated by Article
20(2) which states that "the scope of reliefgranted is subject to the laws of the
enacting State" .

Article 23 titled' Actions to avoid acts detrimental to creditors',
provides that, upon recognition of a foreign proceeding, the foreign
representative had "procedural standing" to initiate actions (also referred to as
'Paulian actions') to avoid or render ineffective, legal acts detrimental to the
creditors. Strong opposition was expressed in the Working Group on the
inclusion of this provision, as it had the potential of creating uncertain~ about
concluded or performed transactions, thus affecting third parties W?o 10 g~od
faith were unaware that a concluded transaction would be rendered meffectlve.
However, the, provision was retained on the understanding that it only confers
standing to bring actions for consideration and not to specify whi~h law ~as
applicableto a claimthat a transaction shouldbe avoided or rendered meffecttve.

Article 24 on 'Intervention by a foreign representative' enables the
foreign representative to intervene in any proceeding in which the debt~r is a
party, subjectto other requirementsof the laws ofthe enactingState are satIsfi~.
Such a 'right to intervene' is intended to givethe foreign representative standmg
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to appear in court and make representations in individualactions by the debtor
against a third party or by a third party against the debtor.

Chapter-IV on "Co-operation with Foreign Courts and Foreign
Representatives", consisting of Articles 25 to 27 lays down the legal basis for
enabling court and other competent authorities in the enacting State to
communicate directlywith, or to request informationor assistancefrom foreign
COuttsor foreign representatives. A non-exhaustive list ofthe various modes
of implementing the co-operation requirements, is also provided. Article 25
laysdown a general rule and mandates the court to co-operate to the maximum
extent possible with foreign courts or foreign representatives, either directly or
through a person or body administering a reorganisation or liquidation under
the law of the enacting State. More specifically,this provision empowers the
court to communicate directly to request information or assistance directly
from foreign courts or foreign representatives. It is interesting to note that in
the discussion ofthe Working Group some States had expressed doubts as to
whether a workable framework for judicial co-operation could be established
exclusivelyby way of a national statute, since it was difficultto incorporate the
concept of reciprocity in this Model Law. This view was not accepted, as the
Commission felt that many States considered themselves to be ina position to
provide a meaningful cross-border judicial co-operation in a national statute.
To that extent, the Commission felt that Article 21 offered an opportunity for
making the principle more concrete and adaptable to the particular
circumstances of cross-border insolvency. In this context, it isworth recalling
the conclusion reached by the Working Group at its earlier session "on the
possibilityof undertakingwork towards model treaty provisionsor a convention
onjudicial co-operation in cross-border insolvency, if the Commission at a
later stage so decided'".

Article 26 authorises a person or body administering a reorganisation
or liquidationunder the law of the enacting State, to cooperate to the maximum
extent possible with foreign courts or foreign representatives. Such co-
operation measures, in the discharge of its functions, shall be subject to the
supervision ofthe court.

6 NCN. 9/433, paragraph 20.
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Article27 on 'F~rm~of co-~p~r~tion'~en=~~~~es::~:~~~:~=:
ofimplementing the obligation of jUdICIalc~o~~ to act ~t the direction of the
25 and 26: (a) app?in~ment ~fa pers.on~r anymeans considered appropriate

(b) mmumcatlon ofinformaoon Y ., f h
court; co di tion ofthe administration and supervlslon 0 t e
by the court; (c) co-or l~a 1 1or implementation by courts of
debtor'S assets and affaIrs, (d) ad~prt~vaof proceedings . (e) co-ordination

. g the co-or ma Ion 'agreements concemm . d' the same debtor; and (1) any other
of concurrent proceedmgs r~gar mg .ded under the laws ofthe enacting
additional forms of co-operatIOn as provi
State.

d 1i ith 'Concurrent Proceedings' consists of Articles
Chapter V ea ng wi ment and co-ordination of concurrent

28 to 32 deals with th~ co~mence. t the debtor and also seeks to regulate
proceedings in the enactmg tatde.agamsArticle 28 on 'Commencement of a
h t f payment to the ere Itors. . .

t e ra e 0 f h f nz State provides that upon recogmtlOn
Proceedingunder th~ laws 0 t e enac~0=en ~ insolvency p~oceeding against
ofaforeignproceedmg, th~c~urtca fthe enacting State(hereinafter "local
the same debtor, u?de~, t ;t::;e~tor has assets in that State. This is in line
insolvency pr~ce~dmgs ), Article 28 also restricts the effects of that
with the pra~t1cem many States. fthe debtor located in the enacting State;
that proceedmg to (a) the assets 0 h xtent necessary to implement co-
and (b) to other assets ofthe debtor, t~ tee .' . aimed at removing

d Ch pter IV This provls10n IS
operation un er a . forei esentative who believes that
any,jurisdictional obstacles for the ~:el~n. r~h best interestsofthe creditors.
openingof anlocal insolvencyproce mg1Sill e

Article 29 lays down the rules for co-or?ination of, co~current
~==-=~, din and a fore1gnproceedmg).proceedings (local msolvency, procee g

di is taki place in the enacting1 When a concurrent procee mg IS ng , M d ILaw
State the'court shall seek co-operation under Chapter IV ofthis 0 e ,,

di is t king place at the
2 When a local insolvency procee mg Isd,a , fil d then'

. forei cee mg IS e .time the application for recognition ofthe orelgn pro '

, d d Article 19 or 21 must be consistent with the
(a) anyrehefgrante un er 467



local insolv~ncy proceeding; and
(b) ifthe foreign proceedin is recozni ,the Article 20 does not apply, g cogrused as a foreign main proceeding,

3" When a local insolvency proceedin
or after the filing of the application ofth f ,g comrnen~es after recognitione oreign proceeding, then:

(a) ,anyreliefgranted under Article 19 or 21 ' ,
found to be inconsistent with th I I shall be reviewed.and If
inconsistency be modified or te~n~~e~,proceeding - shall to that extent of,

(b) if the foreign proceeding is a forei nmai ,
and suspension referred to inArticle 20( 1) shall g main proc~e~mg, the stay
be modified or terminated, ,to the extent of ItSinconsistency

4, In granting extending or dif ' ,
representative of a foreign' non' m~ I ymg reh ef granted to a-mam proceeding th
that the reliefrelates to assets that d hi' e court ~ust be satisfied
be administered in the foreig , un ,er t e aw of the enactmg State, should

, n nonmam proceedi 'required in that proceeding, ng or concerns information

Artiele 30 covers the rules concernin th 'C "
than one foreign Proceeding B id ' ~ e o-ordmatIOn of more_' eSI es rerteratmg the reoui fi
co-operation as outlined in Cha ter IV' ,qUlrement 0 judicialP - ,Article 30 directs the court that:

(a) following the recognition of a for " ,
granted to a representative of a fo ' ,elgnmain proceedmg, any relief
with the foreign main proceedin~,~Ignnon-mam procee~mg must be consistent

(b) if a foreign main proceed in i 'a foreign non- main proceedin th g s r~cogruzed after the recognition of
1, t? the extent of its inconsist;~CY:t~~:ei~~~rante? under ~icle 19 or 2
reviewed and accordingly be modified' gn mam proceeding - shall be,

(c) wherein after recognition of a fo . ,
another foreign non-main proceeding is re r~lgn non-rnam proceeding,468 cognised , the court shall grant,

Jllodify or terminate relieffor the purpose offacilitating the co-ordination of

proceedings,
Article 31 lays down the presumption that, in the absence of any

other evidence, the fact of recognition of a foreign main proceeding, is proof
ofthe debtor's insolvency for the purpose of commencing a local insolvency

proceeding,
Article 32 lays down the 'Rule of payment in concurrent proceedings'

A creditor who had received part payment in respect of its claim in a foreign
proceeding may not receive a payment for the same claim under a local
insolvency proceeding, if the payment to other creditors ofthe same class is
proportionately less than the payment already received by the creditor, This
provision does not affect the ranking of claims under the laws of the enacting
State, but is solely intended to establish the equal treatment of creditors ofthe

same class,

Guide to Enactment ofthe UNCITRAL Model Law on Cross-

Border Insolvency

The Commission had earlier decided to formulate a Guide to Enactment
ofthe UNCITRAL Model Law on Cross-Border Insolvency, The proposed
guide, which would contain background and explanatory information to the
Model Law as a whole and to individualarticles, isprimarilyintended to assisting
States in enacting and applying the Model Law. At the current session, the
Commission had before it the draft Guide prepared by the Secretariat(AI
CN ,9/436), but owing to paucity oftime could not give active consideration
to the subject. However, since much ofthe requisite material was to be found
in the report of the current session and, other travaux preparatoires, the
Commission mandated the publication ofthe final version ofthe Guide to be
prepared by the Secretariat together with the text of the Model Law, as a

single document.

Adoption ofthe Model Law

At its meeting on 30 May 1997, the Commission finally adopted the
469



UNCITRALModelLawonCross-Borde In I
La:" t~e Commission recommended "t~at so vency. In a?opting,the Model
legislation on cross-border asp t f'i all States review their national
I 'I ' ec s 0 insolvency to d t '
egis atron meets the objectives of a modem ' e ~rm1Oewhether the
and that, in that review give favourable con 'd an~ efficient insolvency system,
Law on Cross-Border Insolvency". SI eration to the UNCITRALMode!

As to the future course of work on h '
proposal that it should prepare mod I ' ,t e tOPIC,'the Commission the
judicial co-operation and a ist e ~roV1sIon for an international treaty on

SSISance 10 cross bord 'I '
~uggestions were made to explore the f 'b'~' er mso vency. Besides,
like: legislative treatment of cross-b d insob 1 rty ?f work on various topics, or er mso vency m th bankin
servrces sector, preparation of m die g sand financial
operaation in reorganisations of', 10 e agree~ent, for cross-border co-
, mso vent enterpnses nfli f
10cross-border insolvency cases and th ff ,~Ict-O -laws solutions
on arbitration agreements and a~b't lee ect~ of insolvency proceedings
C "Ira proceedings Afte di ,

ornrrussron decided that it would be oref ,r ISCUSSIon,the
Model Law on Cross,Border Insolv:::e ~r~ble to evalua~e the impact of the
treaty or any other above mentioned t ,y, ~ ore undertaking work towards a
prop~sed ~hat the Secretariat should c~K:~'inf~war~s this end, t~e Commiss~on
practices In the use of national I b d rmation and momtor developing. aws ase on the UNCITRAL Model Law.

The Sixth (Legal) Committee ofth G
second session recommended all St t ,e e~eral Assembly, at its fifty-, a es review their legislati
aspects ofinsolvencyto determine whether "on on cross-border
of a modern and efficient in I the l~gtslatlOn meets the obj ectives

J so vency system and m that ' ,
consideration to the Model La b ' , " review, grve favourable
harmonzed legislation go ~',eanng 10mmd the need for an internationally

vernmg instances of cross-border insolvency,

Comments

The significance of the Model L r '
furnish the requisite statutory bas' C'. h aw res 10 the fact, that it seeks to, ISlor t e courts to '
information or assistance directly fr C'.' commumcate and request

G
' om roreign courts 0 f ' '
iven the contemporary trend " r oreign representatives.

" s wrtnessmg a gr wth i h
international trade and the lib li ' 0 10 t e volume of470 I era isation of national economies, such an

arrangement for enhanced 'judicial co-operation' could be deemed to be a
sine qua non for ensuring greater legal certainty in trade and investments,

Apart from building on the existing practice, the Modcl Law embodies
certain progressive elements like, dispensing with formal procedures of
communication through letters rogatory and the legalisation of documents.

The importance ofthe Model Law is that it effectively consolidated
and streamlines the existing State practice on the administration offoreign
insolvency proceedings and the co-ordination of concurrent proceedings. Thus,
it provides a single integrated framework, harmonising the diverse practices
on the subject, thereby offsetting the difficulties faced by national jurisdiction
in administering fragmentary and disparate elements offoreign insolvency laws.
The fact that, the Model Law aims to provide only the skeletal framework
containing the bare minimum requirements - offering sufficient room for the
application of the national law - is evidence of the flexibility ofthe document.

ID. Privately.;Financed Infrastructure Projects: Preparation of
a draft Legislative Guide

Backgrqund

Following the review of recommendations made by many States and
a report by the Secretary-General containing information on work being
undertaken by other organisations, the Commission at its twentyninth session
in 1996, decided to prepare a 'Legislative Guide' on BuildOperate- Transfer
(BOT) and related types of projects. Subsequently, the Commission requested
the Secretariat to review issues for being dealt with in a legislative guide and to
prepare draft materials to enable the Commission to make an informed decision
on the proposed structure of the draft legislative guide and its contents. In
response to this, the Secretariat submitted for the consideration of the
Commission at the current session, a table of contents setting out the topics
proposed to be covered by the legislative guide, followed by annotation
concerning the issues suggested to be discussed therein). The commission
also had for consideration the initial drafts' of Chapter I: Scope, purpose and471



!erminoiogy ofth~ Guide, ChapterII Parties and Phases of privately-financed
mfrastructure projects and Chapter V: Preparatory Measures.

!n.pursua~ce of the recommendation by the UNCITRAL Secretariat
to the t~~eth session ofth~ Commission, it was decided to henceforth use the
words pnvately-financed mfrastructure projects" to refer to its work in this
field, rather than the words "build-operate-transfer" (BOT) which had been
so far used.

Privately -Financed Infrastructure Projects: Its Significance

In the case of privatelyfinanced infrastructure projects, the Government
engages a private entity to develop, maintain and operate an infrastructural
facility in exchange for the right to charge a price, whether to the public or to
the government, for the use ofthe facility or the services or goods it generated.
Such projects are considered to be significantlyadvantageous in two ways: (i)
They would enable States to achieve substantial savirigs in public expenditure
and to reallocate the resources that otherwise would have been invested in
infr~structure in order to meet more pressing social needs; (ii) Since these
projects are built and, during the concession period, operated by the project
comp~ny, the State b~nefits from private sector expertise in operating and
managmg the relevant infiastructural facility.

As any successful implementation of privately-financed infrastructural
project requires a favourable legal framework that fostered the confidence of
potential investors, while protecting public interest. It is against this backdrop
that the Commission mandated the Secretariat to review issues' suitable for
being dealt with in a legislative guide.

Structure ofthe draft legislative guide and issues to be covered

At the current session, the Commission engaged in a general discussion
on the proposed structure of the draft legislative guides, as set out in the
Secretariat document AlCN. 9/438. It was noted that indealing with individual

7 NCN.9/438/Add.1-3
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pies the draft legislative guide should distinguish among the following
to teg~ries of issues: general legal issues under the laws ofthe host cou.ntry~
~aues relatingto legislationspecificto privately-financedinfrastructure projects;
~::ues that might be dealt with at the regulatory level;and issues of a contractual

nature.

As a general comment on the subject matter~ to be covered b~ the
draft legislative guide, the Commission observed that.1Ofrast~~ture pro~ects
increasinglyinvolvedthe combined participation of publicauthorities and p~vate
sector entities _a development which needed to be adequately reflected 10the
Secretariat's future work. Furthermore, itwas pointed out that the ~overnmental
decision to opt for private participation in infra~tru~ture proJec~s may ~e
influenced by many factors, not limited to the ob~ectlve o~reducmg public
expenditure. It was noted that issues pertaimng to pnvately-financed
infrastructure projects also involved issues of market structure and market
regulations. Hence, consideration of these issues is important for the t:eatment
ofa number of individual topics proposed to be covered by the guide. The
Commission made several proposals as to the contents of the future chapters
and requested the Secretariat to:

(a) To elaborate in Chapter-III (~ener~l Legislati~e
Considerations), on the different legal regimes goverrun~ the 1Ofrastruc~ure10
question, as well as on the services provided by the project company - issues
inwhich there were significant differences among legal systems.

(b) To emphasise in Chapter-VI (The Project Agreement), ~he
obligations ofthe project company to transfer technology and also issues relat10g
to competition policy;

(c) To consider in Chapter-VII (Gove~ent support), P?ssible
ways in which privately-financed infrastructure projects could be facilitated
with a minimum involvement of governmental guarantees.;

(d) To give particular attention in Chapter -?G (Expiry, Extensi~n
andEarly Terminationof the Project Agreement), .t~~uestlO,nssuc~~ ?~ership
of infrastructure and related properties; responSibilityfor dual liabilitiesofthe
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project company and terms of transfer ofinfrastructure to the host Government
in BOT projects; and

(e) To elaborate in Chapter-XII (Governing Law), on the
possibilityand limitationsof choice- of-law clauses and arbitration agreements
taking into account the specificnature of the various contractual arrangements
involved.

Consideration of draft chapters

The Commission considered the initialdrafts on Chapters I,ll and V,
as prepared by the Secretariat and made the following recommendations as
to the future work on the subject:

As to Chapter Ion the' Scope, purpose and terminology of the guide',
the Commission.suggestedthat the guide shouldavoidgeneratingthe impression
that it dealt only with infrastructure projects exclusively financedwith private
funds. Hence, the need to highlight the role oflocal capital providers and
investors in the development of infrastructure projects was stressed upon. It
was also suggested this chapter must make it clear that infrastructure projects
could also be carried out byentities inwhich the host Government participated,
as long as these entities were subject to substantially the same legal regime
that applied to the operations of private entities. With reference to projects
related to construction and operation of power plants, there were instances
where project companies were granted the right to exploit some natural
resources - as an ancillary activity for producing fuel for operating the
concession. Such transactions, it was suggested should not be excluded to
the extent it was ancillary to amain, infrastructure project.

As a general comment on Chapter -II, relating to 'Parties and phases
of privately-financed infrastructure project''' the Commission suggested that
more emphasis should be given to the implications of internal approval and
licensing requirements of the host Government and the need for co-ordinating
with all agencies involved in the process. It might also address the legal risks
faced by prospective concessionaires during the pre-contractual phase (eg.
unsuccessful negotiations; subsequent avoidance of contract, etc.); and
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. . f tiating of the terms of concession or as aconsider issues ansmg out 0 renegona .
result of its transfer to another concesSlOnaire.

, d altwith in Chapter -V the Commissiono 'Preparatory Measures e . f
n fl ible approach to meet the requirement 0

stressed the need to ~do?t a .exlth eparatory stepsfor the implementation
. di .d al .ects whilediscussmg e pr . Co h
10 Vl u proJ ' ste s involves: the acquisitlOnofland lor t e
ofthe pro~ects. The pr~~~ato~blis~ment of the consortium that would build
constructlOn ofthe ~~clh~y,est £licenses and approvals and ensuring co-
and operate the facility; Issuancale0 tities for necessary for carrying out the

.' ng government en 1 ,ordmatlOn amo . 't' of a site for the project company. .ti As regards the acquisr ron fproject acnvi les.. . the osition and interests of the owners 0
itwas suggested to give atten~lO~~ th~purpose ofbuildingthe infrastructure.
property thatmightbe expropnat or

Future Work

" roved the line of work proposed by the
The ComrrusslOn ~ppo seek the assistance of outside experts, as

Secretariat and requested It t hi bi ct Governments were invited
'li ' th work on t s su ~e .required, for faci tatmg e f'assi t e to the Secretariat in this task.

to identify experts who could be 0 aSS1Sanc

Comments
, henomenon of liberalization,

Willithe changesusheredby the ongomg,P , development
la amajor role 10 the econorruc ,

the private sector has come to P Y did and developing econorrues,
F many under eve ope "of a number of States, or , ' t makes it anmnovatlve

'1 t with the pnvate see or ,
their relativelyrecentmvo vem~n " t rnational trade warrants actlVe

, c. h As the mcrease m m e hexpenment lor tern. '1' d mies it is imperative that t ey are, ' fhith rto margina Ise econo , ' tparticlpatlon 0 , e, odalities of seeking capital from p~lva e
sufficiently acquamted with t~ m ds preparing a legislative gulde on
sources. In this context, the e orts ,tow~ t orthy of being considered
rivately-financed infrastructure projects, IS,a,sep w

~n a priority basis and accomplished expedltiously.

, ' lved the varied requirements /
Besides the wide range of Issuesmv~ d ~s not easily lend itself to

of States at different levels of developmen 0 475



formulating uniform legislative and . '.
the decision t~ opt for a legislative ;~~~~~~practl.ces In this area. Hence,
and offers vanous alternatives has th di proVIdes room for flexibility
b - e isnncr utilit f .ecome conversant with the k" . I yo enablIng States to
projects. wor Ing of pnvatelyfinanced infrastructure

In the view of the AALCC See .
at the current session is a good b . re~ana.t, t.hework of the UNCITRAL
. ,eglOnmg In d 'fy' .
Incorporated in the draft legislative uide B .I enti 109 ~he Issues to be
legal framework to assist Stat ~ . . esides developlOg a favourable
infr es in Implement ti .

. astructure projects. The interests of develo in a Ion pnvately financed
With the enunciation of definir I p g States would be well served

. . e ru es 011 such Issues a . C') h bl' .
pnvatemvestortotransfertechn I d . S. I. t eo IgatlOnofthe
and Cii)matters relating to comp~t~r an ~anagenal skills to local personnel'
of services. ,Ion po ICYand monopoly in the Provisio~

II. UNITED NATIONS CONF
DEVELOPMENT(UNCTAD) ERENCE ON TRADE AND

Introduction

The United Nations Conference on T
(UNCTAD) was established in 1964 to r . rade .and Development
trade and development and . p omote mternatlOnal cooperation in
I . econOmIC developm t fd .t IScomposed of 187 b . en 0 evelopmg countriesmem er States Its ti . .
Conference, the Trade and D I . ms itutional set-up comprises the
subsidiary bodies serviced b eve opment Board CTDB) and a number of

y a permanent Secretariat.

Held every four years the C f .
policy-making body _ It c. 'Ion e:ence ISthe organization's highest

. , rorrnu ates polic id I'programme of work N' C _C". Y gur e mes and decides on the. me Olllerences ha b h INew Delhi(1968) S . ve een edsofar:Geneva(1964), antlago(l972) N' b' ,
B~lgrade(l983),Geneva(l987) Carta' arro 1 ~1976), Manila(l979),
Midrand(l996). ,gena de IndIas, Colombia(l992) and
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UNCTED IX : FINAL DOCUMENT

It might be recalled that the Ninth session of the United Nations
Conference on Trade and Development(UNCTAD IX) was held at Midrand
(South Africa) in 1996. The outcome ofthe session is reflected in the Midrand
Declaration and the final document titled" A Partnership for Growth and
Development", adopted by the Conference. The final document sets priorities
for development action in a globalizing world economy. The Conference
reiterated the comparative advantages ofUNCTAD as a focal point for tackling
trade-related development issues, viz., trade, finance, technology, investment
and sustainable development. Towards this end, it was agreed that UNCTAD
should continue to facilitate the integration of developing countries and countries
in transition with the international trading system. Its work should be action-
oriented and provide guidance on national policies, with special focus on LDCS.

Outlining the priorities for UNCTAD, until the next session, the
Conference decided to pay more attention in its analytical and deliberative
work on the following areas:-

- Globalization and development;
- International trade in goods and services, and commodity issues;
- Investment, enterprise development and technology; and
- Services infrastructure for development and trade efficiency

In the process of restructuring and streamlining the organisation, the
UNCTAD-IX established the following subsidiary bodies of the Trade and
Development Board: (i) the Commission on Trade in Goods and Services.
and Commodities; (ii) the Commission on Investment, Technology and Related
Financial Issues; and (iii) the Commission on Enterprise Business Facilitation
and Development. These Commissions will adopt a integrated approach in
their respective areas of competence and will meet once a year, unless
otherwise decided by the Board. In order to benefit from higher level of
technical expertise, each Commission may convene exper meetings of short
duration. Technical matters discussed at the expert level would be reported
to the relevant parent body, which may transmit them to the Board as
appropriate.
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m Working of the Commissions;_

,With the advent ofWTO, the focus of the UNCTAD work proBrnmme
has shifted from the traditiOnally specific themes like primary commodities,
transfer of technOlogy, competition policies, etc. to a broade and integrated
approach. The UNCTAD is currently working incoordination with the WTO
on issues like investments and competition policy. The emphasis ofiJNCTAD
following its Midrand Session is mostly in terms of analysing the impact ofthe
Uruguay Round Agreements on development and working out modalities fur
enhancing capacities of developing COuntriesfor Participation in the multilateraltrading, system.

This part seeks to provide an overview of the activities of the threeCommissions.

Commission on Trade in Goods and Services, and
Commodities:_

In consonance with the decision ofUNCTAD-IX, the Trade and
Development Board at its thirteenth executive session held inJuly 19% adopted
the agenda for the first session of the Commission on Trade in Goods and
Services and Commodities. The follOwingtwo items Weretaken up at the first
session of the Commission held on 19-21 February 1997:-

(1) Enabling countries to respond to the oPPortunities arising from the
Uruguay Round Agreements so as to derive maximum available benefit by:
analysing the impact of Uruguay Round Agreements on development and
enhancing capacities for participation in the multilateral trading system; and

(2) Integrating trade, environment and development: Recent Progressand Outstanding issues.

The first session of the Commission discussed the issues relating to
tourism, environment and development; role of direct foreign investment in the
transfer of environmentally friendly technology; ecolabelJing, etc. Pursuant to
the decision ofthe Commission to convene two expert group meetings, the478

following meetings were held: . nd

n Strengthening the Capacity a(a) Meeting of Experts 0 . . the Services Sector: Health. fDeveloping Countnes mandmg Exports 0
ExP. s(16-18June 1997).
ServiCe .. d

. n Vertical Diversification m the Foo
(b) Experts Mee:mg 0 ntries (1 -3 September 1997).ing Sector in Developmg CouProcessl .

. ted b the two expert group meetingsThe recommendations adop y.. held in November 1997.. fthe Commission
f rwarded to the second session 0 dations of the two expert group
o . d d the recommen c. 11 .The Commission en orse . rt meetings on the 10 OWIng. d decided to convene three expemeetmgs, an

topics, in 1998:- .

. s and usefulness for commodity
(a) Examination ofthe ~ffec:~:e~ity markets: risk managementdependent countries of new tools m co

and collateralized finance;

. aci for expanding the tourism sec~or(b) Strengthening t?e cap ty t operators, travel agencies. ith articular focus on ourin developing countnes, WI p
and other suppliers; and

.. loci ountries to develop(c) Strengthening capacities m deve opmg c
" tal services sector.theIr environmen

, I nd RelatedCommission on Investment, Techno ogy a
Financial Issues:-

the Board for the first session o~ the
The agenda as adopted by d Related Financial Issues contamedt Technology anCOmmission on Investmen ,

the following items:

. t: Interaction between(I)Developments in InternationalI~vestm;n .
investment and trade and its impact on deve opmen .

B.
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(2) Issues related to competition law of particular relevance to
development.

,
It may be recalled that UNCTAD has been active in the field of

competition and restrictive business practices since the early 1970s. As of
date the Set of Multi Iter ally Agreed Equitable Principles and Rules for the
Control of Restrictive Business Practices as formulated by UNCTAD and
adopted by the General Assembly in its resolution 35/63 of5 December 1980
is the only multilateral instrument on competition in existence. Recalling the
past work ofUNCTAD on this subject, an Expert Meeting on Competition
Law and Policy which met from 13 to 15 ovember 1996 recommended that
the Commission at its first session should consider convening expert level
meeting On the subject in 1997.

The first session of the Commission held from 18 to 22 November
1996, endorsed the recommendations ofthe Expert Meeting OnCompetition
Law and Policy. Besides, the Commission recognised the need expressed by
many developing and least developed countries for empirical studies to shed
further light on the impact on development ofliberalising domestic investment
regimes. Following the conclusion adopted at the first session of the
Commission, the below mentioned meeting of expert groups were convened:

(a) Expert Meeting OnExisting Agreements on Investment and
their Development Dimensions, 28-30 May 1997.

(b) Expert Meeting on Investment Promotion and Development
Objectives, 24-26 September 1997; and

(c) Expert Meeting On Competition Law and Policy, 24-26
ovember 1997

The report of the expert level meetings held in May and September
1997 were forwarded to the Commission which met at its second session in
29 September - 3 October 1997. Taking note ofthe reports by the expert
meetings the Commission called for work to elucidate the elements of
appropriate competition policy and the modalities of achieving coherence
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. .. d olicy and competition policy. The
between FDI hberaltzatl.an, tra .e p. rtant to continue work on the
commission was of the view tha~ It wal~sImtmPOentagreements and accordingly

. . f'i t matron mvesdevelopment dimension 0 in e h f 11 wing meetings at the expert level be
recommended to the Board that t e. 0 0

held:
.. d . of existing regional and multilateral

(i) Exarrunatlon an review . . .
. nts and their development dimensions;mvestment agreeme

(ii) Environmental accountin~;
C) Competition law and pohcy., ...
;) The growth of domestic capital market.s, partlcu1~rl~ in developing

countries, and its relationship with foreign portfolio investment

The work of this Commission assumes more signi~l~anc~ in the l~ght
. db he WTO Singapore Mimstenal Meetmg,

of the interlink~~~~li:: wi~to Jointly study the issues ofinve.st.me~ts
1996 betw~~n . .. recalled that the Singapore WTO Mimsten~
and comoenuoo poh~. It might be. rou s: one to study the relationship
Meeting had establ~shed two work~nt~; oth~r ~o study issues relating to the
between trade and mvestments an ti ti policy Such a coordinated
interaction between trade a~~ c~mie; ~c;upon the specific expertise and
approach, it is hoped, would effective y r WTO
complementary mandates ofUNCTAD and .

c.Commission on Enterprise, Business Facilitation and

Development:

. f h Commission on Enterprise,
The agenda for the first session 0 d et d by the Board in July 1996,

'Business Facilitation and Development as a op e
included the following items,

. d lent. . I relatins to an enterpnse eve opmEnterpnse. ssues I;;)

strategy. d T d efficiency
Sef'(ices Infrastructure for Development an ra e
Assessment.

. 97 the Commission recognised
At its first session held 10 January 19 , 481
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I

~heimportancefordevelopingcountriesmto account the changin g natu f ' to ~evelop enterprisestratezies Tn 1~_

1
.. re 0 enterpnses d h . e- . ~a.l\l.llg

po ICYenvironment the C .. an t e importance of a coh.. ,0mmlSSlon felt th f erent
required in promoting effective i fi at urther analytical workd h . ive inter- rm coonerati was
an t e pnvate sector increating a h operation; roles of govemmeco erentpoli fr nt
measures for development of small and m ~y ~ework; effective SUPPOrt
short and long-term impacts ofmacr edl~m Sized enterprises (SME)"
of enterprises 0 econorrucreform on the develop ,. ment

As regardsthe item"Servi .nITefficiency" the Commission was :~~ ~structure for development and trade
Secretariat in the areas of tel e.vle:, that the work of the UNCTAD

d
. ecommurucations tan msurancetrade facilitation busi ._c: ,ransport, customs bankingd I ' usmess lJuorm ti . '

eve opment and legal issues should b ~ ron, == humanresource
to maximise the synergies and eco e p.ursuedm an integrated fashion, so as
between these areas. norruesof scale which may be identified

. The Commission at its first session d .d
meetmgs to facilitateindepthstud ifi . eCI ed to convene expert level
meetings were convened: yon spec c Issues. Accordingly,the following

(a). Expert Meeting on the Use of'Inf .
Make Transit Arrangements Mo Effecti ormation Technologies tore ectrve, 5-7 May 1997;

(b) Expert Meeting on Gove .Interactions for SME De I mment andPnvate Sector Roles and
ve opment, 23-25 July 1997; and

(c) ExpertMeeting on Telecornmunicati .and Trade Efficiency 8-10 S t b rucanons, Business Facilitation, ep em er, 1997.

The recommendations of the ex ert r .to the second session of the C .. p g. oup meetings were forwarded
1997. Takinz note ofthese omrmssion which met from 1 to 5 December
th . ~ recommendations th C .e mtemationalcommunityto pr . e ommission called upon
and d I . omote cooperationbetw firms i
d eve opmg countries. International finan . l i .een s indeveloped

evelop and support specific p CIamstitutions were urged to482 rogrammes to build private sector lending

capacities to small and medium sized enterprises.

On the item "Services Infrastructure for Development - and Trade
Efficiency Assessment", the Cornmission acknowledged the significant impact
of micro-finance in poverty alleviation It recognised the importance of
expanding financial services in the area of micro-enterprise development, as
they contribute to providing the basic means for empowering individuals,
especially women to launch micro enterprise activities. The commission
directed the UNCTAD Secretariat to continue to promote practitioners and
governments, includingamong developing countries.

IV. REVIEWOF THE INTERNATIONAL CONVENTION
FOR UNIFICATION OF CERTAIN RULES
RELATING TO THE ARREST OF SEA-GOING
SHIPS, 1952.

In May 1993, the UN/IMO Conference of Plenipotentiaries on
Maritime Liens and Mortgages, having adopted the International Convention
on Maritime Liens (MLM'Convention) and Mortgages, recommended that,
"the relevant bodies ofthe Conference, reconvene the .Ioint Intergovernmental
Group (JIG) with a view to examine the possible review of the International
Convention for the Unification of Certain Rules relating to the Arrest of Sea-
going Ships, 1952". Accordingly, the JIG ofu CTADIIMO met from 1994
to \ 996 to deliberate on a revised set of articles prepared by the secretariats
ofUNCTAD and IMO. A Working Group was established with the task of
ensuring that all claims with maritime lien status under the 1993 MLM
Convention areincluded in the list of maritimeclaims.

The JlG completed consideration of the draftarticlesfor a convention
on arrest, of ships at its ninth session. It also recommended to the IMO Council
and the Trade and Development Board ofUNCTAD, ,that they consider
favourably, on the basis ofthe useful work done so far, proposing to the
General Assembly of the United Nations the convening of a diplomatic
conference to consider and adopt a convention. The Trade and Development
Board at its fifteenth executive session held in June \997 endorsed this483



recommendation.

Draft Articles for a Convent'
Overview: IOnon Arrest of Ships - An

, The draft Convention com ri .
Definitions' defines the terms' . ~ ses?f rune articles. Article 1 on

. mannme claim ar t
court. The term' maritime claim" d fi ,res, person, claimant and
was divided within the no t Ihs e ned comprehensively. But opinion
has 0 wether the d fi . .

s ould be based on providing an xh . . e mltlon of'maritime claim'
more flexible approach of retai . e austrve, list or whether it should adopt a
to be decided at a later stage byrun~~nlopen~ended list. The question was left

a tp ornanc conference.

Article 2 on "powers of Arrest" .
only in respect of a maritime claim I p~oV1desthat a ship may be arrested
C exc usivelv by 0 d hourt of the Contracting State i hi h h . run er t e authority of a
th n w c t e arrest IS m d The arrest or release of a ship sh II b a e. e procedure for

hi h h a e governed by the I fw c t e arrest was made Arti I 3" aw 0 the State in
h . IC e on Exerclseof . h f
t e pre-conditions for effectina th f' . ng t 0 arrest' enumerates
claim is arrested. 0 earrest 0 a ship m respect of which a maritime

. ~icle 4 on "Release from arrest" la s do
ship which has been arrested sh IIb I Y wn the general rule that a
been furnished in a satisfactory f a eAn eased when sufficient security has
upon security being provided sh °U

rm
. b y request for the ship to be released

nt ofliability nor as a waiver of a def e construe~ as an acknowledgement
provision also describes th ffec e ence or any nght to limit liability. This

he e ect of arrest eff t d .w en security as regards th . ec e 10 a non-party State
C e same claim has b . . ,onvention. een given In a State, party to the

Article 5 0 "Ri hn g t of re·arrest and I . I

Article 6 on "Protection of Owners and demise charterers of arrested
ships" elaborates on the powers of the court to impose upon the claimant who
seeks to arrest a ship the obligation to provide security. The imposition of such
an obligation is to recompense any loss which may be incurred by the defendant
as a result of the arrest, and for which the claimant may be found liable .

Article 7 titled "Jurisdiction on the merits of the Case" provides the
general rule that the courts of the State in which an arrest is effected or security
given shall have the jurisdiction to determine the case upon its merits.

evertheless, a State may refuse to exercise that jurisdiction where refusal is
permitted by thelaw of that State and a court of another State accepts
jurisdiction. In such cases, the refusing court may upon request, order a period
oftime within which t~e claimant shall bring proceedings before a competent
court or arbitral tribunal.

Article 8 on "Application" lays down the scope and coverage ofthe
Convention. The Convention shall apply to any sea-going ship within the
jurisdiction of any State party, but not to ships owned or operated by a State
and used only on government non-commercial service. Article 9 on
'Reservations' entitles a State to reserve the right to refrain from applying the
Convention to ships not flying the flag of a State party.

III. UNITED NATIO S INDUSTRIAL DEVELOPMENT
ORGANIZATIO (UNIDO)

Pursuant to resolution (2152- XXI) ofthe UN General Aqsembly, the
United Nations Industrial Development Organization (UNIDO) was established
as its subsidary body in 1966. Subsequently in 1979, it became an autonomous
organization and started functioning as a specialized agency from August 1985.
The primary objective ofUNIDO is the 'promotion and acceleration of the
industrial development in the developing countries with a view to assisting in
the establishment of anew international economic order.

The work programme ofUNIDO in the area of international trade
law appears to be focused on the preparation of guidelines, manuals and
checklists of contractual clauses so as to assist parties from the developing
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countries in concl d· . d .
b I· u mg m ustrial contracts. These m be ow. ay e enumerated as

. . (I) Guidelines on the purchase .
basic msurance coverage for p . ' ~amtenance and operation of

rocessmg plants rn developing countries. ,
(2) UNIDO Model form of a e f .

and know-how in the petrochemical ind f ~m~nt .or the licensing of patents
commentary and alternative texts f us ryl'me udmg annexes, an integrated

o some causes;

(3) Items which could be in I d d i
for the setting up of a t k cue m contractual arrangements
drugs(phannaceutical chemi~~~) ~~ i~tlant fid~r.th~ production of bulk
list; erme lanes mcluded in the UNIDO

(4) UNIDO Model form oflic· ..
agreement for the construction ofa f rtili enIsing and engmeenng services

e I izer pant;

(5) UNIDO Model form oft k I
construction of a fertilizer plant; urn ey ump-sum contract for the

(6) UNIDO Model form of .
construction ofa fertilizer plant; semI-turnkey contract for the

(7) UNIDO Model form of cost-rei b
construction of a fertilizer plant; os -reun ursable contract for the

(8) Guidelines for Infrastructure thr h .
Projects: The BOT Guid I· oug BUlld-Operate- TransferI e ines prepared by UNIDO .
of financial and legal iss c. d b cover the entire spectrum

ues Lace y xovernm t horirimanagers in the devel f /::) en aut onties and project
opment 0 BOT pro· t hile offe-i Jcountries the basic orientation d d d ~ec s, w I e offenng developing

G· . nee e to esign effect· BOT .
uldelInes inter alia contain chapters on h . rve strategies. The

to the BOT concept· the gov ,t ~ followmg aspects: mtroduction
, ernment srole in idi f

concept; transfer of technology and bili ProVI mg or successful BOT. capa I ity buildi . .
and selectIOn of sponsors· financial structuri mg; procurement Issuesf ' ctunng of BOT .
orrns of agreements relating to constructi . projects; and standard

on, operatIon and maintenance.
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(9) The UNIDO Manual on Technology Transfer Negotiations:
This Manual, is primarily intended to serve the purpose of a teaching tool for
technology transfer negotiation courses for enhancing the negotiation skills of
the developing countries.

IV. INTERNATIONAL INSTITUTE FOR THE
U IFICATIO OF PRIVATE LAW (.UNIDROIT)

The 76th session ofthe Governing Council of the UNIDROIT met at
the seat Of the Institute in Rome from 7 to 12Apri11997. During the course
ofthe session a number of important issues were discussed which inter alia
include:

(i) Study group for the preparation of uniform rules on
international interests in mobile equipment;

(ii) Study group on franchising;

(Ui) Principles ofInternational Commercial Contracts;

(iv)
activities;

Civil liability connected with the carrying out of dangerous

(v) Legal issues associated with computer software; and

(vi) Creation of a database on uniform law.

Some briefs comments on these agenda items are supplied below:

(i) Preparation of uniform rules on International interests
in mobile equipment

The main effort ofUNIDROIT in this direction is towards development
of uniform international rules designed to address legal problems arising out of
the everyday use of high value mobile equipment across frontiers. Following
the Canadian proposal made at the 67th session, a study group was constituted
under the Chairmanship of'Dr; Roy. Goode which had undertaken a preliminary
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examination of the subject. Cons uentl a .
and later, a Draft Committee O~h GY Sub-comrrutteeof the Study Group
completed by the Drafting Group o;th;~uP dwere established. A draft was

tu y group on 5December 1995.

The areas covered by the first draft includ .
of the proposed Convention, th tti . ed the sphere of appltcation
conditions which should gov e tShemg up ~~an mternational register and the
S· em e recogrutlOn by thtates of International interests' bil . e courts of contracting
with the proposed convention SIn~°al I elequIpment created in accordance
. d . . pecl ru es were IIn ustnes by the Aviation Wiorl.: Gr a so proposed for aircraftK.mg oup.(AWG)

The Third sessionof the Stud Gro .
1997 considered the draft rul y up whichmet from 15to 21 January

es proposed by the Dr: fti Gr
Group had suggested revision of certai . a mg oup. The Drafting
including inter alia, assignms t f·e am I~sues~hatwould result in the text

. . n s 0 InternatIOnal int t d . .speedy Intenm relief The AWG h d I eres s an ProVISIonsfor
registration of national non-con a al~omade representations pertaining tcsensua mreresi, und th fuand another rule permitting States t d I er e ture convention

. 0 ec are as to which f thei .consensual mterests should h d 0 eir nanonat non-
ave prece ence over the international interest.

Other decisions of the Stud G .
proposal tabled jointly by the Awl ;u~ Included .the acceptance of a
Association(IATA)tosplitthefutur' an .t e I~ternatlonal Air Transport

. . e mternatIonalInstru t .contammggeneral rulesapplicablet alldiff men Intoa Convention
failing within its sphere ofa I' 0 . erent categoriesofmobileequipment

. . pp rcation and one 0 .
contauung such additional special I . r more specific Protocols

ial . ru es as wereJudged t bspec, requIrements of a part' I 0 e necessary for the
ICUar category of equipment.

Elaborating furth h fu .. er on t e ture conventi al .
specific Protocols (as regards a . ti , on ongWlthmore equipment
f h S VIaIon and rail transp rt ti )o t e tudy Group stated th thO a Ion , the Chairman

approach followed he said i a muc p~ogress had been made. The basic, I InCOrporatedIde fr h "
I~wsystems. Theprovisionaltext of the fu as om t, e ClvIlI~wand common
list of the items to be covered th k f ture conv~ntlO~provided an indicative
value; (ii)ofakindnormallym'o ~ efryeatures being: (I) equipment is of high
di vmg om one Stat t her ior rnary, business; and (iii) and is u ' . , e 0 anot er In the Courseof

488 ruquely IdentIfiable. Identifiability would

help an asset based future international registration systemwhich would include
equipments such as airframes, aircraft engines, satellites and ships.

The Chairman stated that the subject matter ofthe future convention
would bemobileequipment. He added that three differenttypes of international
interest were provided for inthe future conventionwhich include:those granted
under a security agreement, those granted under a title reservation agreement
and those vested in a person who was a lessor under a leasing agreement.

Other specific aspects of the proposed convention are as provided.
Chapter 111 sets out the basic default remedies, Chapters IV and V contain
registration rules of various international interests. Chapter VI deals with the
effects of an international interest as against third parties. Chapter vn contains
a set of provisions on assignments and Chapter VIII provides for registrable
national interests,

The Governing Council expressed satisfactionat the progress achieved
by the Study Group and the Drafting Group and approved albeit provisionally
the approach adopted in the preparation ofthe rules ofthe future Convention.
Furthermore with a view to enable Members of the Council to have a full
discussion of the text ofthe future convention, it decided to convene a special
session if need arose in early 1998 to consider the preliminary text and the
draft protocol on aircraft equipment established by the Aircraft Protocol
Working Group.

(ii) Study Group on Franchising

This item has been on the agenda ofthe UNIDROIT since its 65th
session (1986). It may be recalled that at its 72nd session the Governing
Council ofthe Institute had decided to set up a Study Group on Franchising to
examine the different aspects of franchising and in particular the disclosure of
information between the parties before and after a franchise contract has been
concluded and the effect of a master franchise agreement on sub-franchise
agreements.

At its first session, held inRome, from 16 to 18May 1994 the Study
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Group hadconsidered both intemati
thAleformer~heGrouphadfocussed it~~~e:l.dodomesticfranchising. As regards

so exarruned h n on masterfran hiand sub-if hiweret e natureof the relationship bet c seagreements.
anc se agreements th li ween such agreement

of disputes and the problem~ a:s~J~~able law and Jurisdiction; selllemen:
~elatlonshipbetween franchisor sub-if e! with the tnpartite nature of the
10 connection with termination~d di anIc sor andsub-franchisees,especiallysc osure.

With respect to domestic franchi .
ntrate~ its efforts on the question of di sing the S~d~ Group had conce -
countries which had, or had attem te;closure, exammmg the experience of
the role offranchising association ~nd t~o~e form of regulation in this area
adopted by these associations. e Importance of the codes of ethic;

. ~he Study Group furthermore had d idguide to mternationalfranchi . h eCI ed to prepare an elaborat. SlOgrat er thanwork t d e
recommendations of the Study Gr owar s a convention Thewith d oup on the need for Le IG . .regar to master franchise a ga uide, especially
Go . C agreements was dverrung ouncil ofthe Institut h ld i ' en orsed by the 7

4
the e 10 March!April 1995.

. . At the 74th session of the Institupreliminarydraft Guide to International F te, the Study Group produced a first
way Itconsisted ofthree chapters d ran~hinsmgProduced in a rudimentaryan required furtherediting and recordinzo·

At the 75th session or th G .
pr~nted thefullEngliShtextofr~vis~ o:ernmg .Co~ncil the Study Group
guide along with a second draft was tgwde as anmtenmreport. The complete
Secretariat of the Institute also added ~hbe rea?y by May 1997. The staff of
sent to the International Bar A .. at copies ofthe draftguide had been
Fran h. . ssocration (IBA) C .c. I~mg which met in New Delhi in ommittee on International
franchismg associations and lawy . No:ember 1997 and to national
recommendations of the IBAM e~sWithparticularinterest in this field Th
the St d Gr eetmg along with dif . . eu y oup would bring out a fi I . mo I cations suggested by
for submission to the Governing cou:a .~ex~which was expected to be readyCIat ItS1998 session.

TheG .overrungCouncil took note of the k .490 wor on the Itemanddecided

to set up a Sub _Committeeto,undertake a detailedconsiderationof the English
andFrench revision ofthe draftat its next session to enable publication.

On the work on the guide being finalized, the Secretariat expressed
hope that the Study Group would examine the possibility of preparing a model
law on the subject as it would lead to greater harmonization on the subject.
The work of the UNIDROlT in the Secretariat's view had also influenced
drawing up of domestic legislations on franchising in France (I 989), Brazil
(1994), Mexico (1994), Spain (1996) andRussia (1996).

(iii) Principlesoflnternational Contracts.

The work on this item was completed in 1994 with the adoption of
the final text ofthe UNIDROIT Principles oflnternational Commercial
Contracts. The Principles consist of a preamble and 119 articles divided into
seven chapters(Generalprovisions;formation;validity;interpretation;content;
performance; and non-perfonnance). Each article is accompanied by a
oommentary includingillustrations.which form an integralpart of the principales).
These principles oonstitute a system of rules of oontract law specificallyadopted
to meet the specialrequirement ofmodern oomrnercialpractice. The Principle~
have been published in five officiallanguages oruNIDROlT (English, French,
Geonan, Italian and Spanish). At the same time, the Institute has authorized
the preparation by leading scholars oftranslations ofthe Principles into other
language versions such asArabic,Bulgarian. Chinese, Japanese,Dutch, Russian,
Hungarian, portuguese, Serbian and Slovakian.

To enable wider dissemination of these Principles, the Governing
Council ofthe Institute requested the Secretariat to conduct an inquiry as to
the use of the Principles in actual practice and prepare a paper containing
proposals for new topics to be dealt in the second enlarged edition. As a
follow-uP to this request, the Secretariat prepared a questionnaire which was
circulated to around 1000 individuals who had shown keen interest in the
UNlDROlT Principles. The questionnaire met with an overwhelming response
as 226 repli es were received from, around forty countries of the world in a

short period oftime.
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The ... questionnaire referred to th . .~nnclples i.e, for study and/or t h' e SIX different uses ofthe UNIDROITt . eac mg Purpose .
10 ~rnatlonallegislation' as a guid . s, as a model for national \h ' I emcontract n .. or
t e contract, in support of a part' I egouanons; as the law governing
I . ICU ar argument d I .

c aim or defence; and in support of a arti I e~e oped in a statement of
award or a court decision. p cu ar solution adopted in an arbitral

Appreciating the good response receiv das regards the Principles the Go . C . e from a number of countries
ofthe Principles by:' verrung ouncil called for further dissemination

. (i) requesting the President ofth In . .
arbitral centres enabling the Secretari e sntute to negotiate with leading
the Principles, with a view to pee~t:~t t~bhliave.access to aw~rds referring to-
any problem, in application; 0 p cation by the Institute and identify

(u)
UNlLEX' ,

having th D ibille easi I ty Of supporting th bli ..e pu ication within the

a study designed to identify issues that might serve as a basis for possible
measures designed to ensure compensation for personal injury to the victims

of industrial accidents.

The 74th session ofthe Institute had reviewed the mandate and asked
the Secretariat to conduct the study within the foHowing parameters:

(i)
It should be confined to the question ofliability for personal

injury;

(iii) working towards the bli .
of the Principles on a priority basis; a:du ication of second enlarged edition

(IV) .converung ofa smaller drafti .
Group to prepare the preliminary d ft kIng committee by the Working
termmological difficulties. ra ,ta mg 1OtOaccount linguistic and

(iv) Civil liability connected with th .d e carrymg out of
angerous activities

This item was included in the workupon a reference made by the G programme of the UNIDROIT

h
. overnment of'Indi . h

met yl iso-cyanate gas from a It" ia 10t e wake ofleakage ofmu inational po I
consequent disaster that claimed th lif wer p ant at Bhopal and the
permanently incapacitated It m I ebl e of thousands and leaving others
f he Insti . ay a so e recalled th tth G .~9~ e Institute at its 73rd session (1994) h d k d a e ove~ng Councila as e the Secretanat to prepare

(ii) It should not cover nuclear accidents or accidents occurring
in the transport of goods; and

(ill) Any action that might be authorized in the light of such a study
should be undertaken on a stepby step basis.

At the 76th session of the Institute the subject was not debated as
there was not much progress due to lack of funding. However the Secretariat
is continuing to collect documentation on the subject. There was also a
suggestion that the subject be deleted ftom the agenda ofthe next session, as
the work programme for the 1999-2001 triennial period would expire at the
77th session. The President clarified however this topic could be taken up
again in the framework of the new work programme.

(v) Legal issues associated with computer software

A study by the Secretariat ofUNlDROIT had suggested an initiative
in the area of specific commissioning of software programmes and the rights
to use this programme,by the party commissioning the programme and the
party developing it. Agreements concluded with a view to the preparation of
such programmes are usually tailor-made from one agreement to another and
their terms differ according to the experiences of the parties and their respective
bargaining power It had also been proposed by the Secretariat that the
UNIDROIT might usefully consider the drawing up of guidelines regarding
the negotiation of such agreements, their purpose being to make the parties
more aware ofthe differing legal consequences flowing from their choice of493



contractual provisions.

The Governing Council at its 72nd session (1993) h
note ofthe Secretariat study but in view of th d b ad takenmembers h e ou ts expressed by certain

. as to t e us~fulness of the exercise, deferred the takin u
::c7 ~~t~~a~;~c)cessIvesessions of the Council i.e 73rd (1994), 7:th

P
( ~~~~~

, on account oflack of financial and human
Progress has been made, on the subject. resources no

(vi) Creation of a Database on Uniform Law

At its 75th Session (1996) the Governin C .
project for setting up of an UNIDROIT Data b g oUUncI~:adendorsed a. . f hi ase on mrorm Law The
:~~~~~a: ~~ ~~~:~assoefwthi?~~dcbe pr~viding information on diverse ar~as of

. s mtormation not only through
retrieval such as title and date but also through .kev-wormeans of
elaborated after a thorough analysis of the materi~~~ncePt ey-word system

would in~~~~~oject would inter alia involve a three stage progression which

(i)
(ii)
(iii)

The insertion of certain basic materials'
the ins.ertionof case law and bibliogra~hic references' and
analysis of the materials and extrapolation of the concept
keywords.

Besides this other prep t k .
of the instruments th~t the datab;as~Z~or w~uld mvolve t~e identific~tion
of the authoritativetext of the . trum . cont~ for each subject, the retnevalins entsmEnglishandFre h d ..
of texts in computer form. Small databa e .. nc an memonzmginterest r C' s s contammg addresses of various
chambe~ ~~~;n:.:~rnatlOdn.aldorganizations, specialized research institutes,

ce an m ustry and law firms) were also being prepared.

A decision was also taken to fu di ...and the preparation of a draft d t b pursue ~ mg facilities for the software
the next session a a ase on umform law to be placed before

V. HAGUE CONFERENCE ONPRlVATE INTERNATIONAL

LAW

On the basis of an earlier request made by the United States and the
terms of reference assigned, the Secretary General of the Hague Conference
on Private International Law convened a Special Commission, which met
from 17to 27 June 1997 at the Hague, etherlands. The Meeting was attended
by thirty five Member States, nine non-Members, five inter-governmental
organization and sixinternational non-governmental organizations.

The main item on the agenda of the Special Commission at its first
session was the preparation of a preliminary draft Convention on international
jurisdiction and the effects of foreign Judgements, to be submitted to the
nineteenth Diplomatic Session of the Conference to be convened in 2000.
The proposed Conventionwillapplyto matters relatingto internationallitigation.
i.e. in cases between parties who are all subjects of private law, or who are
acting for private activities. This would exclude all cases between a State or a
State entity, or any other entity acting on behalf ofthe state in public service

mISSIOns.

On the basis of the discussion and Preliminary Document No.7 of
April 97, prepared by the Secretariat of Conference entitled "International
Jurisdiction and Foreign Judgements in Civil and Commercial matters", the
Chairman of Special Commission called upon the delegates to identify the
objectives of future convention. Whereupon, the delegates reached a consensus
that the proposed convention must be: ( 1) adapted to the technical economic,
sociological and legal developments ofthe twenty-first century: (11) simple,
effective and pragmatically drafted to be understood by lawyers, judges and
lay public; (iii) be able to identify and solve questions pertaining to international
litigation without duplication; (lv) in the form of a mixed convention, although
most delegates preferred to negotiate a double convention; (lv) truly global in
nature whereby elements of all legal and judicial systems are taken into
consideration; and (v) able to respect the balance between the plaintiff and the
defendant.

The Special, Cornmission discussions on the Preliminary Doc. No.7

essentially focused on the rules of direct jurisdiction. However within the
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broad~r fr~ework of general Jurisdiction under the proposed convention the
fol1o~ng.Issues figured: (a) foundation ofJurisdictional rules in general and
specific CIrcumstances; (b) criteria for jurisdiction should include national
person~, companies and legal persons; (c) criteria to decide fora for jurisdiction
:,ould mc~ude place of headquarters, principal place of business place of
incorporanon and place of central management and control; (d) issue of party
autonomy; (e) formal validity and material validity for choice of court; (f) tacit
~cceptance of court; (g! jurisdiction in matters relating to legal persons,
Imm?vable property and intellectual property rights; (h) Jurisdiction in matters
relating to enforcement of judgements; (i) jurisdiction in matters of contract
jurisdiction in matters relating to tort, wherein specific case of traffic accidents'
products liability and environmental torts were considered; (k) competition
laws; (I) nationality and domicile of parties; and (n) protective measures.

. All~elegations were of the unanimous view that not only is an exchange
of information on the application and implementation of the Convention
essential, but also that a uniform interpretation of the future Convention would
ensur~ the o~jective of the Convention of good international management
ofjustice and Improved efficiency.

It may be stated that the nineteenth session of Hague Conference
noted that as globalization of world economies posed increased difficulties in
dea~ng with .matters relating to international litigation, especially where private
parties are Involved it require adoption of a new convention to ensure
jurisdictional equality among plaintiff and defendants. In furtherance of this
need, the Special Commission of the Conference decided to commence work
fr~m Ma~ch 199~ ?n Chapter III of the Preliminary Document No.7, dealing
with. foreign decisions. Matters relating to protective measures, lispindens
multiple defence warranty and guarantee of third party proceedings andfarum
non conveniens, would also be discussed.

As regards the meeting of Special Commission in November 1998
the task would be to prepare a preliminary draft convention, as far as complete:
to ~nabl~further consultation before the Special Commission meeting in 1999,
w~ch Willprepare the preliminary draft Convention ready for adoption at the
Diplomatic Session in 2000.
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(iii) B.Secretariat Study: World Trade Organisation:
Dispute Settlement Mechanism

OVERVlEW OF GATT PRACTICE

A. Institutional mechanism

Paragraph 3:1 ofthe WTO Understanding on Rules and Procedures
Governing the Settlement of Disputes [hereinafter 'Dispute Settlement
Understanding' or 'Understanding'] commits the Members ofWIO to adhere
to dispute settlement principles as provided under Articl~ XX!I and XXII~ of
GATT 1947. Taking into account this arrangement which alms at ensunng
legal continuity ofthe GATTIWfO dispute settlement: this part shallendeavour
to provide an overview oftheworking of the GATT dispute settlement system.

The General Agreement by itself contained no explicit provisions
concerning dispute settlement panels. The right to dispute settlement ,:as
usually attributed to ArticlesXXII and XXIII of the General A~reement. Art~cle
XXII directed parties to consult with other party requestmg co~sultatlOn
regarding "all matters affecting the operation of this Agreement". Article XXIll
directed parites to give sympathetic consideration" to claims that "a benefit
accruing directly or indirectly to a complaining party p~rsuant to the Gener~
Agreement was being nullified or impaired by some actlo~ ofanoth~r party .
If consultations did not yield a satisfactory agreement, Article X?GII .allowed
the aggrieved party to request the GATT Contracting Parties to mv~stlgate ~e
matter and make recommendations to the parties concerned or give a ruling
on the matter, as appropriate.

Apart from Articles XXII and XXIII, 'international procedure~ for the
settlement of disputes among GATT Contracting Parties are set out m a few
special GATT provisions, such as Article XVIll: 12 (disputes over balance-of
payments restrictions) and Article sXXIV:7 (disputes over the GATT
consistency of interim agreements for a customs union or free trade area),
which do not exclude resort to the general GATT dispute settlement===
in Article XXIII. Besides, the GATT regulates the resolution oftrade disputes
both at the national and the international levels. Article X:3(b) requires that:

497



"Each contracting party shall maintain, or institute as soon as
practicable, judicial, arbitral or administrative tribunals or procedures for the
purpose, inter alia, of the prompt review and correction of administrative
~ction relating to customs matters. Such tribunals or procedures shall be I

mdependent ofthe agencies entrusted with administrative enforcement and
their d.ecisionsshall be implemented by, and shallgovern the practice of, such
~g~n~le~ unl~ss. an appeal is lodged with a court or tribunal or superior
jurisdiction within the time prescribed for appeals ..."

.Thus, cu.stomsduties and non-tariff trade barriers can be reviewed by
domestic courts in most GATT Contracting Parties.

Under Article XXIII complaints may take three forms.

(i) The first is a 'violation' complaint, which consists of a claim
that one or more GATT disciplines has been violated (e.g. most-favoured-
nation treatment).

(ii) Second, is a 'non-violation' complaint wherein Members may
argue that although no specificGATT rules are violated, a government measure
nonetheless nullifiesa previously granted concession. Three conditions need
to be met in order to bring such a non-violation complaint.

(a) . the measure must be applied by a government-,
(b) it must alter the competitive conditions established by the

agreed tariffbindings; and
(c)the measure must be 'unexpected' in that it could not have been

reasonably anticipated at the time the concessions were negotiated.

(iii)Thethird possibilityis a so-called' situation' complaint, under which
a Member may argue that 'any other situation' not captured by the violation
or non-violation options has led to nullification or impairment ofa negotiated
benefit.

. ,In the earl~ years of GATT: the Contracting Parties set up -working
parties to handledisputes under ArticleXXIII. These working parties included
the parties to the dispute, and hence exhibited a predisposition towards
498

negotiation. As of 1952, "panels" composed of three or five independent
experts from third GATT Contracting Parties had become the preferred mode
of dispute settlement. Panel procedures have thus evolved over a period of
time 'and the dispute settlement procedures progressively codified and
supplemented by a number of decisions and understandings adopted by the
GATT Contracting Parties. This includes:

(i) Decision of5 April 1966 on "procedures under ArticleXXIIT'
applying to disputes between a developing contracting party and a developed
contracting party;

(ii) Understanding Regarding Notification, Consultation, Dispute
Settlement and Surveillance of28 November 1979;

(iii) Decision on "Dispute Settlementprocedures" of29 November

1982;
Decision on"Dispute Settlementprocedures" ono November(iv)

1984; and

(v)Decision on "Improvements to the GATTDispute SettlementRules
and Procedures" adopted on 12 April 1989.

This transition from working parties to panels was a strategic choice
to cultivate a more rule-oriented process for settling disputes.

After receiving submissions and hearing oral arguments, th~ panel
deliberated for an unspecified period oftime. Following its ~eli~eratlo~ the
panel issued a report, which need not be unanimous, announcmg Its findmgs,
the reasons and if necessary making recommendations as to the future course
of action to be taken by the disputing parties. A panel report had no legal
effect by itself. Panel reports were submitted to and voted upon by the
Contracting Parties (General Council). Reports could only be adopted by
consensus of allvoting parties, including the parties to the dispute. Consensus
meant that no party present at a vote objected to the adoption of a re~ort: A
losing party could therefore prevent adoption ofa panel report by obJectmg.
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GATT Article XXIII:2 provides for three kinds of remedies. rulings,
recommendations and suspension of obligations' . The adoption by the
Contracting Parties, acting through the General Council, of a dispute settlement/
report is regarded in GATT practice as a 'ruling'. The power to give a ruling
includes the power to decide on the GATT -consistency of disputed trade
measures and, in this context, to decide on the interpretation and application
of GATT provisions that are relevant for the dispute settlement. It also includes
the power to determine the legal responsibilities of a contracting party that has
violated GAIT law. 'Recommendations' relate to the implementation of,rulings'
and differ from them by their non-binding character. Recommendations need
to be consistent with GATT law and applicable general international law. For
example, in case of a discriminatory tax on imported products in violation of
Article III :2 , the recommendation must respect the range oflegal options
which GATT law grants to the defaulting country to remove the GATT -
inconsistenty( e.g. reduction of the higher tax on imports, increase in the lower
tax on domestic products, abolition of the tax, etc), In such cases, the dispute
settlement body will only request the defendant to bring the inconsistent measure
in conformity with GATT law by appropriate means of the country's own
choice. The last resort which Article XXIII provides to the country invoking
this procedure is the possibility of suspending the application of concessions
or other obligations on a discriminatory basis vis-a-vis the other contracting
party, subject to an authorisation to that effect by theContracting Parties.

Like many other international agreements, GATT does not define the
legal responsibilities of a contracting party that has violated its obligations, But
it has long been recognized in 0ATT dispute settlement practice and in
"secondary GATT law" that:

"the first objective of the Contracting Parties is usually to secure the withdrawal
of the measures concerned if these are found to ' be inconsistent with the General
Agreement. The provision of compensation should be resorted to only if the immediate

1 For an elaborate discussion on remedies, see E.U. Peterssmann, The GATTIWTO Dispute
Settlement System - International Law, International Organizations and Dispute
Settlement, Kluwer Law International Ltd., pp.74-81. (1997)
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withdrawal of the measure is impracticable and as a temporary measure pending the
withdrawal ofthe measures which are. inconsistent with the General Agreeinent":

B. Working ofthe GATT dispute resolution mechanism -
Evaluation

For the limited purpose of this study and considerations of brevity,
this part avoids a comprehensive analysis, but focuses on pr~viding a broad
outline ofthe working of the GATT dispute settlement mechamsm. Compared
with other international dispute settlement mechanisms, the GATT system
includes many unique features such as: the large number of complaints file,by
governments (more than 250 under GAIT Article XXIll and the corresponding
dispute settlement provisions in the 1979 Tokyo Ro~nd Agreement~); the
large number of disputes on which a panel was establIshed and submitted a
report (more than 130), the average speed of panel procedurys~le~s than ~o
months between the estabrishment of the panel and the submlss~on O,f Its
report)" the regular adoption of panel.reports by the GATT Council until the
beginning of the Uruguay Round., and the regular implementation of adopted
panel rulings within a reasonable period of'time.'

Until the start of the Uruguay Round negotiations in 1987, virtually all
panel reports submitted to the GATT Council under Article XXIIl:2 had been
adopted. But also in the, case of the four GATT panel reports'not adopted
under Article XXIII between 1948 and 1987 , the disputing parties settl~d
their dispute on the basis ofthe panel report. The GATT Director-General in
his annual report to the GATT Council in 1989 stated:

. . t be
"Overall the experience with the adoption of panel reports. contmues 0

good. There has so far been no instance in which a panel report was neither adopted n~r
implemented merely because the party complained against refused to accept the panel s

recornmendations'"
2 Understanding Regarding Notification, Consultation, Dispute Settlement and

Surveillance, adopted on 28 November 1979.
3 Petersmann, supra n. 5, at p. 87
4 These were the Soyabeans Panel Report (LIS 142), the EEC Canned Fruit Panel Report
(Ll5778). the EEC Citrus Preferences Panel Report (Ll5776)and the Gold Coins Panel
Report (L/5863) ..
5 GATT documents C/RMIOV/latp.7 501



otwithstanding such significantfeatures, the following developments
fuelled. the need for a more resilient and fool-proof mechanism of dispute
resolurion. T~e successful GATT dispute settlement practice under Article
xxrll as mentIoned above contrasted, since 1983 with a number of unadopted I

panel :eports elaborated by panels established by the Subsidies Cod
Comrruttee u~derthe ~pecialSubsidiesCode and the Anti-Dumping COmmitte:
under the AntI-DumpIng Code. Since the 1980s, the Political pressures at the
U~guay Round ~egotiations induced the European Communities (EC) and
Uruted States ~olink t?e adoption of certain panel reports under Article XXIn
to the conclUSIonand Implementation of the Uruguay Round results.

. Under the GAIT dispute settlement system,the European Communities
Uruted States and Japan were involved in the majority of the proceedings.
Thoug~ the Gene!"al Agreement was replete with special provisions for
de~elopIng c~unt~es and the Decision of 5 April 1966 on "Procedures under
Articlexxnr entitled developing countries to the good officesofthe Director-
Gen~ral an~ a panel procedure with shorter time limits, it is interesting to note
that I~was Invoked only a handful of times, and in each of those few instances
the disfutants sett!ed or ,:ithdrew the complaint before a panel could issue a
report . Also the mcreasmg recourse to unilateral trade sanctions by some
States on.ground~ that the existing dispute settlement system was too slow
and unrehable, raised concerns leading to the desire to establish a genuine
system of enforceable rules and remedies.

WTO UNDERSTANDING ON RULES AND PROCEDURES
GOVERNING THE SETTLEMENT OF DISPUTES

A. INTRODUCTION

The Uruguay Round of Multilateral Trade Negotiations launched in
1986, c?ncluded on 15 April 1994 in Marakesh (Morocco) with the signing
~:the FInal ~ct.Embodying the Re~uItsof the Uruguay Round ofMuItilateral

ade NegOtIatIons and opening for signature the Agreement establishing the

6 PM Nichols GAIT Doctrine, 36 Virginia Journal ofInternational Law (1996) p. 451.
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WTO'. The WTO came into existence on 1 January 1995.

The subject-matter ofthis study - the 'Understanding on Rules and
Procedures Governing the Settlement of Dispute' (hereinafter 'Understanding'),
is appended as Annex- 2 to the Final Act. The Understanding, which contains
27 paragraphs and four annexes, provides an integrated dispute settl~~~nt
mechanism linkingtrade ingoods, services and intellectualproperty. Exhibiting
a conscious deviation from the ambivalent approach under the GATT, the
WTO Understanding seeks to provide a firm legal basis for the settlement of
disputes. The preference for such a rule-oriented dispute settlement process
finds manifestation in the elaborate and assiduously constructed provisions for
an institutional framework and detailed procedures, as embodied in the
Understanding.

The Understanding is administered by a Dispute Settlement Body
(DSB). The Agreement Establishing the WTO (Article IV3) provides that its
General Council, consisting of representatives of all contracting parties, shall
convene as appropriate to discharge the responsibilities of the Dispute
Settlement Body. For this purpose, the membership ofthe DSB would be the
same as that of the General Council, but it may have its own Chairman and
shall establish such rules of procedure as it deems necessary for the fulfilment
of those responsibilities. The DSB would administer all dispute settlement
procedures, including establishment of panels, considerati?n of panel.reports,
providing for appeals, surveillance of implementation of ruling and
recommendations, and authorization of retaliatory measures as a last resort.

B. DISPUTE SETTLEMENT MECHANISM - AN
OVERVIEW

1. Rule-oriented adjudicative system:

Paragraph 23 ofthe WTO Understanding constitutes the basis of a
legally binding dispute settlement mechanism. Paragraph 23.1 declares ..
, For full text. see 33 International Legal Materials (1994), p 1140. For a more detailed
study on the Final Act see AALCC Secretatial brief on 'WfO as a Framework Agreement. ,
and Code of Conduct for the World Trade', supra n. 2
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When Members seek the redress of a violation of obligations or other
nullification or impairment of benefits under the covered agreements or an impediment
to the attainment of any objective of the covered they shall have recourse to and abide
by, the rules and procedures of this Understanding.

Recourse to unilateral retaliatory measures is prohibited under
paragraph 23.2(a) which states, "...Members shall not make a determination
to the effect that a violation has occurred, that benefits have been nullified or
except through recourse to dispute settlement in accordance with the rules
and procedures of this Understanding". Towards this end, the Members are
obliged to ..

(a) make a determination consistent with the panel or Appellate
Body report adopted by the DSB or an arbitration award;

(b) to follow the procedures set out in paragraph 21 of the
Understanding, in determining the reasonable period of time for the
implementation; and

(c) to follow the procedures set out in paragraph 22 of the
Understanding for determining the level of suspension of concessions and to
obtain authorization from the DSB for retaliation.

The legalistic character of the Understanding isreaffirmed in paragraph
3.2 , wherein Members of the WTO recognise that it [Understanding]serves
to preserve the rights and obligations of Members under the covered
agreements, and to clarify the existing provisions of those agreements in
accordance with customary rules of interpretation of public international law".

2. Continuity with the GATT regime

To ensure legal continuity and build upon the existingjurisprudence on
the subject, the WTO Agreement and the Dispute Settlement Understanding
explicitly provides that in its operation, consideration would be given to past,
GATT, practices and procedures. According to paragraph XVI. I of the WTO
Agreement, "the WTO shall be guided by the decisions, procedures and
customary practices followed by the Contracting Parties tp GATT 1947 and
the bodies established in the framework of GATT 1947"
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Similarly, under paragraph 3. I of the WTO Understanding, "the
Members of the WTO affirm their adherence to the principles for the
management of disputes heretofore applied under Articles XXII and XXIII of
the GATT 1947, as further elaborated and modified therein". It can be expected
thatthe interpretation and application ofWTO dispute settlement mechanism
will therefore be. strongly influenced by the past evolution ofthe GATT dispute
settlement system since 1948.

Scope and Coverages:
According to Article II.2 ofthe WTO Agreement, the Understanding

is an "integral part of this Agreement, binding on all Members". Thus the
Understanding constitutes a single binding framework integrating various
multilateral and plurilateral agreements and unified dispute settlement
mechanism.

coverage ratione materiae : Paragraph 1 of the Understanding styled
"Coverage and Application lays down the material jurisdiction of the WTO
dispute settlement mechanism. Paragraph 1. 1provides that the Understanding
shall appiy to disputes brought pursuant to the consultations and dispute
settlement procedures of the agreements listed in Appendix 19 of this
Understanding (hereinafter referred to as 'covered agreements). The covered
agreements include .. the WTO Agreement. Agreements on Trade in Goods.
the General Agreement on Trade in Services (GATS), the Agreement on Trade
-Related Aspects of Intellectual Property Rights and the WTO Dispute
Settlement Understanding. That apart, the dispute procedures of the
Understanding also covers disputes between WTO Members concerning their
rights and obligations under the WTO Agreement and the WTO Understanding
taken in isolation or in combination with any ofthe other covered agreements.

Secondly, many multilateral agreements forming part ofthe covered
agreements such as the Agreement on Implementation of Article VI of GATT

S For detailed analysis on the scope and coverage of the DSU, see Norio Komuro. 7he
WTO Dispute SeUiement Mechanism - Coverage and Procedures of the WTO
Understanding, 29 Journal of World Trade(l995), pp 5-96
9 For text see Appendix-I,
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199410, Agreement on Technical Barriers to Trade" Agreement on Subsidies
and Countervailing Measures" Agreement on Implementation of Article VII
of GATT 199413, Agreement on Sanitary and Phytosanitary Regulations'rand I'Agreement on Textiles" - quite independent of the dispute settlement
procedures under the Understanding contain special dispute settlement rules
and procedures". The rules and procedures ofthe Understanding applies to
these agreements subject to such special or additional rules and procedures
on dispute settlement. Paragraph 1.2 states that, "to the extent that there is a
difference between the ... Understanding and the special or additional rules
and procedures, the special or additional rules shall prevail".

Coverage ratione temporis: Coverage of the WTO dispute
settlement mechanism, as per paragaph 3.1 1, is strictlylimitedto new disputes
between WTO Members for which requests for consultation are made after
the entry into force ofWTO. As regards disputes, for which the request for
consultations was made under GATT 1947 or where the panel reports were
not adopted or fullyimplemented, the pre-WTO dispute settlement mechanism
will continue to apply.

Article II.4 of the WTO Agreement provides that GATT 1947 and
GATT 1994 (which forms part of the WTO Agreement) are "legally distinct",
and co-exist after the entry into force ofthe WTO Agreement. The WTO
Understanding is silent regarding disputes arising during the transitional
coexistence of the WTO and pre-WTO regimes. This aspect is covered by
the Transitional Arrangements of8 December 1994.17

1017.4 to 17.7
11l-U to 14.4 Annex 2

12 4.2 to 4.12, 6.6,7.2 to 7.10,8.5,25.3 to 25.4, 28.6,Atmex V
13 19.3 to 19.5, Annex II.2(f), 3, 9, 21
1436
15 2.1-U.21.4.~.5.2.5A,5.6,6.9 to 6.11,8.] to 8.12.
16 Appendix -II of the Understanding.
17See the Transitional Coexistence ofthe GAIT 1947 and the WTO Agreement (pC/12,
L/7583, 13 December 1994)as adopted by the Preperatory Committee for the WTO and
the Contracti ng Parties to GAIT 19.•7 on 8 December 1994,
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4. Settlement of disputes - Violation complaints

, . th three categories of complaints as it existed
Th WTO regime retams e 'I'de . viz violation complaint, non-violation comp amt an

under the GATT regune, ., d 'I ti n complaint paragraph 3.8 ofthe
situations complaint. As regar s, a VIOa 10 ,

Understanding states that:
. . . in ement of the obligations assumed under a

"In cases where there ISan infr . g . facie to constitute a case of
ti is conSidered pnma .

covered agreement. the ac Ion. tl t there is normally a presumptIOn that a
. . . t TillS means la . dnullificatIOn or llnpalflnen '. tl er Members parties to that covere

breach of the rules has an adverse impact o tl0 Member against whom the complaint
agreement. and in such cases, It shall ~e up to ie
has been brought to rebut the charge .

" kin ofthe dispute settlementmechanism
This section discussesthe wor d g d' The procedure as outlined

, ' work of the WTO Un erstan mg. ,
WIthinthe frame . I b r able to violation complamts.
herein willmore particular y e app IC

(i) Consultations
, ' hen "measures affecting the operation of

ConsultatIOns take place w . f a Member" are at stake.
any covered agreement taken within ~heterrhallitoryt°ifythe DSB andthe relevant

, ch consultatIOnss no c.TheMemberrequestmg su t Where such a request lor
d C ittee about the reques . dCouncils an omml, hi h the request is made shall accor

, ' de theMembertow c . d f
consultatl~n ISm~ " d hall enter into consultations within a peno 0
sympathetiCconSideration an s Wherein the ;equested party does not enter
30 days from the date of request dti 'fthe consultations do not result
into consultations within the stipulate tunI~~rt party may under paragraph 4
. f h di pute the camp ammg, .in a settlement 0 ~ e IS - blishment of a panel. The timeframe IS
ofthe Understandmg, request t~e estd~ those that concern perishable goods.
accelerated in cases of urgency, inclu mg

, iders that it has a 'substantial trade
Whenever a third-party consi , ' ' a consultation under the

interest' in such consultations, such party may jom in
followingconditions:

. if its desire to join the consultations to the(a) thethirdpartynotl est 507



consulting Members and the DSB, within 10da saft .
ofthe request for consultations y er the date ofthe circulation,

(b) the consulting Member to which hwas addressed concurs with s h t e request for consultations
.. uc a request.

(11) Good Offices, Conciliation and Mediation

Paragraph 5 of the Understandin . '. .
"voluntarily undertake good offi 'Ii?~enmts the parties to a dispute toces, concr anon or mediati ' if h
Good offices conciliation or medi ti b on, t ey so agree., ta Ion may e req t d .
party to a dispute They ma beai . ues e at any time by any. . y egm at any time and b termi .
Unhkethe 1979 Understand' h' h . e erminated at anytime.
failed consultation, the WTO UmgdwIC d~rovldes for conciliation in case of

n erstan mg allows .
offices, unconditionally This arr . a request at will for good. angement IS a refle ti f he i .
drafters to promote a negotiated sol ti cion 0 .t ~ intention of the
even after a formal process has co~~~~~:~~er than an adjudicative solution,

When good offices con T ti . .
60 days after the request f~r co~sl~l:~~ or m~lat1on ar~ entered into within
period of60 days afterthatre ons, t e c~mplamants must allow a
panel. If the parties ag quest'dbefore requestmg the establishment of a

. . ree, proce ures for good +l-": •• •
mediation may continue while th eI ornces, conciliation ore pan process proceeds

. '

(iii) The Panel Process

The panel process can be discus d i hr . .. .
operational phase and adopt' f se in t ee stages: mmation stageIon 0 panel reports. '

(a) Initiation stage

Establishment of a panel: Para r h
:~~rms the right of a complainin g ap 6 of the WTO Understanding
initiated. On the request of a co g p~ to have a panel process expeditiously
by the DSB. The Underst di mp aml~g party, a panel shall be established

an mg provides for a ti fr . .
whereby a panel must be established at th I ime- ame m this regard,
that at which the-request first appear e at~st at the DSB meeting following
508 s as an Item on the DSB's agenda. The

setting up ofa panel cannot be blocked, as was the case under GPJT, unless
the DSB by consensus decides not to establish a panel. This rule of 'negative
consensus' for decision making by the DSB has the advantage of securing the
automaticity of dispute settlement procedures by excluding a veto by the
defendant party. Paragraph 7 lays down the standard terms of reference of
panels unless the disputing parties agree otherwise wit in 20 days from the

establishment ofthe panel.

Composition ofa panel: Paragraph 8 of the Understanding lays down
the qualificational requirements to be met by panellists. Panels shall be
composed of "well qualified governmental and/or non-governmental
individuals" with a wide experience. With a view to ensure the independence
of the members, they must be selected from a sufficiently diverse background.
However, panellists shall not be citizensofthe disputing parties or third parties,
unless the parties to the disputes agree otherwise.

Panels shall be composed of three panellists, unless the parties to the
dispute agree to a panel offive panellists. If there is no agreement on the
composition of panellists, the Director-General ofthe WTO, in consultation
with the Chairman oftheDSB and the parties to the dispute, shall form the
panel by appointing the panellists whom hel she considers more appropriate,
in accordance with any relevant special or additional procedure ofthe covered
agreement. In case, where the dispute is between a developing country
Member and developed country Member, the panel. shall include at least one
panellist from a developing country Member.

Procedures for multiple complaints: Where more than one Member
requests the establishment of a panel related to the same matter, paragraph 9
warrants that to the extent feasible, a single panel should be established to
examine such complaints. However, ifmore than one panel is established, to
the greatest extent possible, the same persons shall serve as panellists on each
of the separate panels and the timetable for the panel process in such disputes

shall be harmonised.

(b) Operational phase
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. Function of~anels: Paragraph 11 of the Understanding states that the
function of panels ISto assist the DSB in discharging its responsibilities.
Towards this end, the panels primary task is to:

. (~) make an objectiveassessment of the matter before it, including
an objective assessment of the facts ofthe case and the applicability of and
conformity with the relevant covered agreements,

(b) . m~e s~c~ other findings as will assist the DSB in making the
recommendations or mgIVIDgthe rulingsprovided for inthe covered agreements·
and '

(c) consult regularly with the parties to the dispute and give them
adequate opportunity to develop a mutually satisfactory solution.

Panels procedures: Panels shall follow the Working Procedures
append.ed to the Understanding as Annex-J'funless the panel decides
otherwise. Paragraph 12 mandates the panellists to fix the timetable for the
panel proces~, in consultation with Parties to the dispute. The understanding
set~ out detaI.le~rules of procedure regarding the time periodfor deposit of
written submissions by the parties to the panel.

The findings of a panel shall be submitted in the form of a report.
Where a settlement the matter among the parties to the dispute has been
found, the report of the panel shall be confined to a brief description of the
case and to reporting that a solution has been reached. In instances where
parties fail to d~velop a mutually satisfactory solution, the panel report shall
set ?ut t~e findings offact, the applicability of relevant provisions, and the
baSICrationale behind any findings and recommendations that it makes.

. .As a general rule, the duration of the panel proceedings - from the
time of I~Sco~position to the time when the finalpanel report ismade available
to the dlsputmg p~rties - shall not exceed six months. Should the panel find
the duration to be madequate, it shall inform the DSB of the reasons for the
delay together, with an estimate of the period within which it will submit the
report ..In no case, shallthe duration for panel proceedings exceed ninemonths.
Exceptionally, the panel may, following a request from the complaining party

18 For full text, see appendix 3
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suspend itswork for a period not exceeding twelve months, beyond which the
authority for establishment of the panel shall lapse.

Where one or more of the parties is a developing country Member,
the panel shallaccord sufficienttime for such Members to pr~~are.an~ present
its argumentation. In addition, the panel report shall ex.p~lcltlym~lcate t~e
form inwhich account has been taken of the relevant proViSionson differential
and more-favourable treatment for developing country Members.

Panels have the right to seek information and technical advice from
.ndividual or body which it deems appropriate. With respect to a factual

any I .. d b art to a
issue concerning a scientific or other techmcal m~tter ~a~se yap y
dispute a panel may request an advisory report 10 wntmg from an expert
review 'group.(Appendix 4 to the Understanding)19 . Besides, the panel
deliberations shallbe confidentialand the panel reports shallbe drafted Without
the presence ofthe parties to the dispute.

Interim Review: Paragraph 15 provides for an interim review stage.
Following the consideratio~ of the submissions of the disputing p~ies. the

I hall submit the descriptive (factual and argument) sections of ItSdraftpane s .. h ., t
report to the parties, for their comments. After :ec~IVIDg~ e parties ~mm~n s,
the panel shallissue an interimreport to the parties,mcludmgthe ~anel.s findmgs
and conclusions. Ifa party requests a review of parts ofthe mten~ rep~rt
within the period set by the panel, the panel should hold a furt~er mee~m~With
the parties to discuss the issue. If no commen~s are submitted within the
comment period, the interim report shallbe consld~red t~e final panel report.
The findings ofthe finalpanel report shallinclude a discussion of the arguments
made at the interim review stage.

(c) Adoption of panel reports

After the interim review stage, the final panel report is issued to the
parties within two weeks and to the WIO mem?ers wit~in th~ee weeks.
Paragraph 16 lays down that with a view to provide sufficient time ~or the
WIO Members to consider panel reports, the reports shall not be considered

19 For Full text see Appendix 4 511



for adoption by the DSB until 20 days after their circulation to the WTO
Members. If Members have objections to a panel report, they shall give
written reasons to explain their objections for circulation at least 10 days prior
to the DSB meeting at which the panel report willbe considered. The disputing
parties have the right to participate fully in the DSB 's consideration of the
panel report and their views shall be fully recorded.

The report shallbe adopted by the DSB, within 60 days of the issuance
of the panel report to the Members, unless one of the disputing parties formally
notifies the DSB of its intention to appeal or the DSB decides by consensus
not to adopt the report. Where a party has notified its intention to appeal the
panel report shall not be adopted until the appeal process is completed.

(iv) Appellate Review

Standing Appellate Body - Composition and Functions: Paragraph
17 provides that a standing Appellate Body shall be established by the DSB
to hear appeals from the panel cases. It will be composed of seven members.
Members shall be appointed for a four -year term, and each person may be
reappointed once. As regards the qualifications of such members, they shall
be persons of recognised authority, with demonstrated expertise in law,
international trade and the subject matter of the covered agreements generally.

Only parties to the dispute may appeal a panel decision. Third parties
which have notified the DSB of a substantial interest in the matter, may make
written submissions and given an opportunity to be heard by the Appellate
Body. An appeal shall be limited to issues oflaw covered in the panel report
and legal interpretation developed by the panel. The report ofthe Appellate
Body may uphold, modify or reverse the legal findings and conclusions of the
panel. Rules of confidentiality and transparency governing the panel
proceedings are mutatis mutandis applicable to the Appellate Body.

As a general rule, the appellate proceedings shall not exceed sixty
days from the date a party notifies its intention to appeal to the date the Appellate
Body issues its decision. If the Appellate Body finds the duration to be
inadequate, it shall inform the DSB of the reasons for the delay together with
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an estimate of the period within which it will submit the report. In no case,
shall the duration for appellate proceedings exceed ninety days.

Adoption of Appellate Report: An appellate report shall be adopted
by the' DSB and unconditionally accepted by the parties to the dispute, unless
the DSB decides by consensus not to adopt the appellate report within thirty
days following its issuance to the Members. The WTO Members have the
right to express their views on-an appellate report,

The WHOUnderstimding sets stringent time periods for-each phase
of the panel and appellate proceedings. Paragraph 20 provides that the period
from the establishment ofthe panel to the time until the DSB considers the
panel or appellate report for adoption shall, as a general rule, not exceed ni~e
months where the report is not appealed or twelve months where the report IS
appealed.

(v) Implementation

The DSB oversees the implementation ofthe recommendations. The
WTO Understanding sets out a three-fold system of remedies, which inclu~es
: prompt compliance with recommendations. compensation, and suspension
of concessions.

(a) Prompt compliance with recommendations or rulings of the DSB
is essential to ensure effective resolution of disputes to the benefit of all
Members. Hence, paragraph 21.3 directs the defendant party to inform the
DSB meeting, within 30 days ofthe adoption ofthe panel or Appellate Body
report, of its intentions in respect of implementation ofthe recommendatIOns
of the DSB. Ifimmediate compliance is not feasible, then the defendant. party
shall be given a reasonable period of time to do so. The reasonable period of
time shall be

(i) the period oftime proposed by the defendant party and approved
by the DSB;or

(ii) in the absence of such an approval, a period oftime mutu~llyagreed
by the parties to the dispute within 45 days after the adoption of the
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recommendations and rulings; or
(iii) in the absence of such agreement, a period oftime determined

through binding arbitration within 90 days following the adoption of the
recommendations and rulings.

In case, there is a disagreement on the consistency ofthe measures
taken by the defendant party with a covered agreement, such dispute shall be
decided through recourse to these dispute settlement procedures, involving
resort to the original panel wherever possible. The panel shall issue its decision
within 90 days ofreferral of the matter to it.

The DSB shall, under paragraph 21.6, keep under surveillance the
implementation ithe recommended measures. Any Member may raise the
issue of implementation at the DSB following the adoption of recommendations.
The issue of implementation shall be placed on the agenda of the DSB meetinz
after six months following the establishment of the reasonable period oftim:
and shall remain on the DSB 's agenda until the issue is resolved. The defendant
pa.rty shall provide a status report of the progress in implementation, ten days
pnor to each such DSB meeting.

J Differential treatment is provided for monitoring a developing country
~ember that has brought a dispute settlement case. Under paragraph 21.8,
In cases brought by a developing country Member, the DSB while consider
what appropriate action might be taken is required to take into account not
only the trade coverage of impairing measures, but also their impact on the
economy of developing country Members concerned.

(b) Com ensation and the Sus e sion of Concessions: In the event
that the recommendations and ruling are ot implemented within a reasonable
period oftime, paragraph 22.1 of the Understanding prescribes compensation
and suspension of concessions or other obligations, as alternate remedies.
The Understanding characterizes compensation and suspension as 'temporary
measures' and declares that neither is preferred to full implementation ofa
recommendation to bring a measure into conformity with the covered
agreements. Compensation is voluntary and, if granted, shall be consistent
with the covered agreements.
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If the defendant party fails to ensure prompt compliance with.the
recommended measure, it shall, no later than the expiry of the reasonable
period oftime, enter into negotiations with the other party, with a view to
developing mutually acceptable compensation. Wherein no satisfactory
compensation has been agreed upon within 20 days after the expiry of the
reasonable period of time, any party which had invoked the dispute settlement
mechanism may seek authorisation from the DSB to suspend the application
to the defendant party, of concession or other obligations.

Principles governing suspension of concessions: In considering what
concessions or other obligations to suspend the complaining party shall apply
the following principles and procedures:

Parallel retaliation - The general principle is that the complaining party
should first seek to suspend concessions or other obligations with respect to
the same sector(s) as that in which the panel or Appellate Body has found a
violation or other nullification or impairment.

Cross-sector retaliation - If the party considers that parallel retaliation
is not practicable or effective, it may seek to suspend concessions or other
obligations in other sectors under the same agreement.

Cross-agreement retaliation - If the party considers that it is not
practicable or effective to seek cross-sector retaliation, it may seek to suspend
concessions or other obligations under another covered agreement.

Where the complaining party decides to seek authorization to suspend
concessions, either cross-sector or cross-agreement retaliation, then it shall
state the reasons therefor. At the same time as the request is forwarded to the
DSB, it shall also be forwarded to the relevant Councils and sectoral bodies.

In applying the above principles, the complaining party must take into
account two elements, viz.,

- trade in the sector or under the agreement under which nullification
or impairment has been found, and the importance of such trade to that party;
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· . - the broader economic elements related to the nullification or
ImpaIn~ent and the broader economic consequences of the suspension of
concessions or other

Authorization by DSB: When a request seeking authorization is made
the DSB shall.suspe~d concessions within thirty days of the expiry ofth~
reasonable penod of time, unless the DSB decides by consensus to reject the
request. ~ this context, it is important to note that the level of the suspension
of concessions or other obligations authorised by the DSB shall be equivalent
to th~ ~evelof the null~fication or impairment. Where a covered agreement
prohibits such suspension, the DSB shall not authorize suspension.

In.the event ofa dispute - where a defendant party objects to the level
of suspensl?nFroposed or claims that the principles and procedures for seeking
cross-retaliation has not been followed by the complaining party - the matter
sh~l~be referred to arbitration. Such arbitration shall be carried out by the
original panel or by an arbitrator appointed by the Director-General and shall
be comp~eted within 60 days of the expiry of the reasonable period of time.
The parties shall accept the arbitrator's decision as final and shall not seek a
second arbitration.

The sus~ension of concession or other obligations shall be temporary,
and shall be applied until such time.

- the inconsistent measure is removed' or,
- the defendant party that must implement the recommendations

provides a solution to the nullification or impairment of benefits; or
- a mutually satisfactory solution is reached.

5. Settlement of disputes - 'Non-violation' and 'Situations'
complaints:

Non-violation complaint: The WTO Agreement confirms the
c?ntinued availability of non-violation complaints, more notably in the specific
dispute settlement provisions of the WTO Subsidies Agreement (Art.4), the
Agreement on Agriculture (Art. 13), the General Agreement on Trade in
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Services (GATS) [Art. XXIIIl, and in the Agreement on TradeRelated
Intellectual Property Rights (TRIPS) [Art.64I. More specifically, paragraph
26 of the WTO Understanding codifies and develops the relevant rules on
non-violation complaints as described in GATT Article XXIII: I (b).

Paragraph 26.1 postulates the applicabilityofthe WTO Understanding
and requires a panel or Appellate Body to make rulings or recommendations,
in a dispute that involves a non-violation complaint, on the fulfilment of the
following two conditions:

1. The non-violation provision as laid down under Article xxm:
1(b) is applicable to the relevant covered agreement. and

2. A party to the dispute.considers that any benefit accruing to it
directly or indirectly under the covered agreement is being nullifiedor impaired,
or the attainment of any objective of that agreement is being impeded as a
result of the application by a Member of any measure, whether or not it conflicts
with the provisions of that agreement.

Wherein a pane! of Appellate Body determines that a case concerns
non-violation complaints, the procedures ofthe WTO Understanding apply,
subject to the following four conditions:

(a) the complaining party should present a detailed justification in
support of its nonviolation complaint;

II

(b) even when there is a determination made that the measures
complained against nullifies or impairs a benefit arising out of a covered
agreement, but if such measures do not violate the agreement, there is no
obligation to withdraw the measures. In such cases, the panel or Appellate
Body may however, may recommend that the defendant party make a mutually
satisfactory adjustment.

(c) In case parties resort to the arbitration procedure, as set forth
in paragraph 21.3, the resulting arbitral determination may clarify the level of
benefits which have been nullified or impaired and also suggest ways and

517

J



means of reaching a mutually satisfactory adjustment H h. . . . owever, suc
suggestions shall not be binding upon the parties.

. (d) Compensation may be part of a mutually satisfactory
adjustment as a final settlement of non-violation disputes.

. It must be noted that the ~bove four conditions, substantially varies
with the normal procedure prescnbed for a violation complaint.

. Situation c~mp~ain~. Par~graph 26.2 states that a panel may make
rulings/recommendationsina disputemvolvinga 'situation' complaint,provided:

1. . The.situation complaints provision as laid down under Article
XXIII-.1(c) IS applicable to the relevant covered agreement; and

. 2... A party to the dispute considers that any benefit accruing to it
directly or,~ndIrect1yunder th~co.veredagreement isbeing nullifiedor impaired,
or the attam~ent of any ob~ectl.veof that agreement is being impeded as a
result ofth~ eXl~tenceof any situationother than violationof covered agreements
and non-violation measures.

.Wherein a panel determines that a case is covered by situation
compl~mts, th~procedures of the WTO Understanding apply, subject to the
followmgconditions:

(a). th~ co~plaining party should present a detailed justification in
support of ItSsituation complaint,

. (b).the proce?ur~s of the WIO Understanding shall apply' only up to
~nd mcludmg the pomt m the proceedings where the panel report has been
Issued to the Members'.
. (c) t~e procedures for adoption recommendations, surveillance and
Imple~en~atlOn are governed by the dispute settlement rules and procedures
contained inthe GATT Decision of 1989, and not by the WTO Understanding'
and '

(d) if a panel finds that cases also involve dispute settlement
518

matters other than those of a situations complaint, then the panel shall issue a
report addressing such matters and a separate report on matters concerning
the situation complaint.

6. Special procedures for Least-Developed Countries

Paragraph 24.1 ofthe WTO Understanding lays down the general
rule that, "at all stages ofthe determination of the causes of a dispute and of
dispute settlement procedures involving a least-developed country Member
(LDC), particular consideration shallbe givento the specialsituationofLDCs".
In this regard, Members ofthe WTO are obliged to exercise due restraint in
raising matters under these procedures involving a least-developed country.
More specifically,ifnullificationor impairmentisfound to result from a measure
taken by a LDC, then complaining parties shallexercise due restraint in asking
for compensation or seeking authorization to suspend the application of
concession or other obligations, pursuant to these procedures. Besides,
paragraph 24.2 mandates the DirectorGeneral or the Chairman of the DSB,
on a request from the least-developed country Member andwhen consultations
have not yieldeda solution,to offertheir good offices,conciliationand mediation
with a view to assisting the parties to settle the dispute .

Apart from paragraph 24, the Understanding contains a host of other
provisions concerning specialprocedures for developing countries, Following
is a checklist of such provisions ..

3.12 _ if a complaint is brought by a developing country member, as
an alternative the procedures under the Understanding, choose to apply the
provisions ofthe GATT 1966Decision which entitles developing countric# to
the good otices of the Director-General and a shorter time limit for panel
procedures.

4.10 _WTO Members shall give special attention to the particular
problems of developing countries during consultations.

8.10 _ in a dispute involving a developed and developing country
Member, the composition ofthe panel shall at least include one, panellist from
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a developing country, if the ifthe developing country Member so requests.

12.10- the panel examining a complaint against a developing country
shall grant sufficient time for the developing country to prepare and present its
arguments.

12.11 - in disputes involving a developing country, the panel report
shall explicitly indicate how special and differential provisions raised by the
developing country has been taken into account.

21.2 and 21.8 - While keeping the implementation of recommendations
under surveillance, particular attentions shall be paid to matters affecting the
interest of developing countries. If the case has been brought by a developing
country Member, the DSB while considering what appropriate action might
be taken is required to take into account not only the trade coverage of impairing
measures, but also their impact on the economy of developing country Members
concerned.

C. General Comments

The WTO Understanding, which constitutes a single integrated system
of dispute settlement covering trade in goods, services and matters arising out
of the TRIPS Agreement constitutes a significant advancement, as against the
legally fragmented GATT system. The wider coverage of the WTO
Understanding has the distinct advantage of not only reducing the scope for
'forum shopping', but also enables Members to benefit from the DSB's
authorization of''cross-retaliation' when suspension of concessions in the same
sector is not practicable.

The edificeof the WTO dispute settlement mechanism is fundamentally
constructed on the following three basic premises: (i) the right to seek
establishment of a panel; (ii) the general application of a panel's
recommendations., and (iii)the prohibition of resort to unilateral measures for
vindication oftrade interests. Such a rule-oriented approach andjudicialization
of dispute settlement process would lead to increased recourse by Member
States to the WTO's dispute settlement procedures. More particularly, the
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Understanding would meet the special requirements ofsmall and marginalized
economies, who can look up to an effective multilateral dispute settlement
system as the final guarantor oftheir rights.

The Understanding also offers the widest possible alternatives for
arriving at a negotiated settlement within an adjudicative framework. Given
the scope for less formal procedures like consultations; good offices, mediation
and conciliation; and arbitration it may be hoped that many disputes could be
settled, without progressing to the panel stage, by mutual agreement between
parties.

Guided by thelessons learnt from the GATT dispute settlement regime,
the Understanding has introduced many innovative procedures which could
render the dispute settlement under WTO more effective, timely and automatic.
The introduction of 'negative .consensus' rule for decision-making by the DSB
brings an element of automaticity to the decisions of the DSB. The stringent
time frame governing all stages of the dispute proceedings, would ensure
timeliness and certainty of the outcome. Moreover, the inclusion of procedures
concerning 'interim review' and' appellate review' could function as some
kind of quality control, thereby strengthening the legal authority of panel reports.

Ideally, the introduction of special procedures for disputes involving
least-developed countries, should lead to their increased participation in the
dispute settlement proceedings. It is true that the Understanding is replete
with such special provisions warranting due consideration of the interests of
LDCs in the administration ofthe dispute settlement procedures. But, it is too
early to speculate on the specificmodalities by which, either the WTO Members
or the panels, would extend the contemplated special and differential treatment
for the LDC' S.

THE WORKING OF THE WTO DISPUTE SETTLEMENT
SYSTEM SINCE ITS ESTABLISHMENT - A SURVEY

Since the entry into force ofthe WTO Agreement on 1 January 1995,
and until the end of August 1997 the DSB was notified of almost 100 requests
for consultations pursusant to paragraph 4 of the WTO Dispute Settlement
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Understanding. In comparison with the GAlT's dispute resolution mechanism
(which dealt with some 300 disputes - an average of six disputes a year) the
record of the WTO dispute setlement mechanism (averaging 40 disputes
annually) has been hailed to represent a vote of confidence by WTO Members
in the improved dispute settlement procedures of the new organization. This
part of the ~rief endeavours to provide a preliminary survey ofthe working of
the WTO dispute settlement system since its establishment.

Adoption of reports by the DSB: The DSB, which is the final
decision-m.akingbody on alldisputes within the WTO framework, has adopted
the followmg seven reports (covering the period between January 1995 to
September 1997) :

1. United States - Standards for Reformulated and
Conventional Gasoline, complaints by Venezuela and Brazil. A single
panel established to consider both complaints, found the regulation to be
inconsistent with GATT Article 111:4 and not to benefit from an Article XX
~xception. Fo.ll~wingan appeal by United States, the Appellate Body issued
Itsreport, m~di:fyingthe panelreport on the interretationofGAlT ArticleXX(g),
?ut ~oncludmg that the exception provided by Article XX was not applicable
111 this case. The Appellate Body Report, together with the panel report as
modified by the Appellate Body Report, was adopted by the DSB on 20
May 1996.

2. Japan - Taxes on Alcoholic Beverages, complaints by
the European Communities (EC), Canada and the United States. A
joint panel was established by the DSB on 27 September 1995. The panel
report found the Japanese tax system to be inconsistent with GATT Article
III :2. Following an appeal by Japan, the Appellate Body reaffirmed the
panel's conclusion, but pointed out the areas where the panel had erred in its
legal reasoning. The Appellate Body Report.jogether with the panel report
as modified by the Appellate Body Report, was adopted by the DSB on 1

ovember 1996.

3. United States - Restrictions on Imports of Cotton and
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Man-Made Fibre Underwear, complaint by Costa Rica. The panel found
that the US restraints were not valid. On 11 November 1996, Costa Rica
notified its decision to appeal against certain aspects ofthe panel report. The
Appellate Body allowed the appeal. The Appellate Body Report, together
with the panel report as modifiedby the Appellate Body Report, was adopted
by the DSB on 25 February 1997. On 10 April 1997, the US informed the
DSB that the measure had expired on 27 March 1997 and not renewed.

4. Brazil - Measure Affecting Dessicated Coconut,
complaint by Philippines. The report of t~e panel c~nclud.ed that the
provisions of the agreements relied on by the claimant were inapplicableto the
dispute. Following the appeal byPhilippines, the Appellate Body upheld the
findings of the panel. The Appellate Body Report, together with the panel
report as upheld by the Appellate Body Report, was adopted by the DSB on

20 March 1997.

5. United States - Measures Affecting Imports of Woven
Wool Shirts and Blouses, complaint by India. The panel established on 17
April 1996 found that the US safeguard measure violated the provisions of the
Agreement on Textiles and Clothing and the GATT 1994. On 24 February
1997 India notified its intention to appeal. The Appellate Body upheld the
panel's decisions on those issues oflaw and legal interpretations that were
appealed against. The Appellate Body Report, together with the panel report
as upheld by the Appellate Body Report, was adopted by the DSB on 23

May 1997.

6. Canada - Certain Measures concerning Periodicals,
complaint by the United States. The panel established on 19 June 1996
found that the measure applied by Canada to be in violation of GATT rules.
Following an appeal by Canada, the AppellateBody upheld the panel's findin~s
and conclusions on the applicability of GATT 1994 to Part V. 1 of Canada s
Excise Tax Act but reversed the panel's finding that Part V. 1ofthe Act was
inconsistent with the first sentence of Article III:2 of GATT 1994. The
Appellate Body further concluded that Part Y. 1 of the Excise Act was
inconsistent with the second sentence of Article III:2 of GATT 1994. The
Appellate Body also reversed the panel's conclusion that Canada's funded
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postal rate scheme was justified by Article 111:8(b) of GATT 1994. The
Appellate Body Report, together with the panel report as modified by the
Appellate Body Report, was adopted by the DSB on 30 July 1997.

7. European Communities - Regime for the Importation,
Sale and Distribution of Bananas, complaints by Ecuador, Guatemala,
Honduras, Mexico and the United States. The panel established on 8
May 1996, found that the EC's banana import regime, and the licensing
procedures for the importation of bananas in this regime, are inconsistent with
various provisions of the GATT, the Import Licensing Agreement and the
GATS. Following an appeal from theEC, the Appellate Body upheld most of
the panel's findings that the EC regime Wasinconsistent with the WTO rules.
The Appellate Body Report, together with the panel report as modified by the
Appellate Body Report, was adopted by the DSB on 25 September] 997.

Negotiated settlements: An interesting feature of the WTO
dispute settlement practice is that about one quarter of the disputes have not
progressed to the adjudicatory phase but were resolved by the parties
themselves at the consultation stage. This outcome amplyjustifies the decision
of the drafters that the interpolation of a negotiation Outcome amply justifies
the decision of the drafters that the interpolation of a negotiation mechanism
along with formal adjudicatory process would render the dispute settlement
mechanism more effective. The instances of such negotiated settlements are
listed below"

Compl~~---Su~ectofcomplmnt------St~s-
T Singapore - Malaysia: Prhibition ofimportsof -complaint withdrawn

polyethylene
2. United States Korea: Measures concerning the

shelf-lifeof products
US: imposition of import duties on
autos from Japan
EC: Trade description of scallops
EC: duties on imports ofcereals
EC: Trade description scallops

3. Japan

Bilateral solution
notified
Bilateral solution
notified
Solution notified
Appears settled
Solution notified

4. Canada
5. Canada
6. Peru
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EC: Trade description of
scallops
Japan: Measures affecting purchase Appears settled
oftelecom equipments
Poland: Import regime for
automobiles
Korea: Measures concerning
bottled water

12. United states Japan: measures concerning protec-
tion of sound recordings
US: Measures affecting imports of Measures removed
women's wool coats

14. Argentina . .
Australia, Canada,}Hungary: Export SUbSIdIesof

ew Zealand, agriculturalproducts
Thailand, US }
15.United States Pakistan: Patent protection for

pharmaceutical and agricultural
chemical products

16. United States Portugal: Patent protection under
Industrial Protection Act
US: The Cuban Liberty and
Democratic Solidarity Act
US: Tariffincreases on products
fromEC
Turkey: Taxation offoreign
filmrevenues
US: Anti-dumping investigations
on fresh and chilled tomates
Australia: Textile, clothing and
footwear import credit scheme
Japan: procurement ofa navigatioal Bilateral solution
satellite notified-------------------------

7. United States EC: Duties on imports of grains

8. Chile

9.EC

10. India

11.Canada

13. India

,
17. EC

Panel request
withdrawn
Solution notified

Bilateral solution
notified
Bilateral solution
notified
Bilateral solution

18. EC

19. US

20. Mexico

21. S

Solution notified

Bilateral solution
notified

Bilateral solution
notified
Panel suspended on
notified
Measures terminated

Bilateral solution
notified
Appears settled

Appears settled
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. lnc.reased Participation by developing countries: At much
vanance with the GATT ti. prac Ice, a new legal development in the WTO
dls~ute settlement system .is its frequent use by developing countries. As of
Aub-:,ust1997, the de~elopmg countries have file 31 cases and have been the
su ject of3 7 complaints. Amon a the AALCC M b S .. . t» em er tates, Japn, India
and Thailand have been the leading Complainants. The list of disputes wherein
anb~CC Memb~r S.tat~ was involved whether as a complainant or as a
su ject of a Complaint IS given below":

Participation of AALCC Member States in WTO dispute

Settlement Process

Subject of the complaint

- Malaysia:prohibition of imports of polyethylene and
polypropylene
Korea: Measures cocerning the testinc and inspection
of agricultural products ~
Korea: M~~ures ~ncerning the shelf-life of products
US: Imposition of Import duties on autos from Japan
Japan: Taxes on alcoholic beverages
Japan: taxes on alcoholic beverages
Japan: Taxes on alcoholic beverages
EC: Import duties on rice
Poland: import regime for automobiles
Kor~a: measures concerning bottled water
Brazil: Measures affecting dessicated coconut
Japan: Measures concemingprotection of sound
recordings

.Turkey: Restrictions on imports of textiles and clothing
products ~
Brazil: Measures affecting dessicated coconut and
coconut milk powder
US:Measures affecting imports ofwomen's and girls'

20 wool coats
WTO Focus August 1997.
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Complainant

1. Singapore

2.United States

3.United States
4.Japan
S.EC
6.Canada
7.United States
8.Thailand
9. India
IO.Canada
II.Philippines
12.United states

13 .Hong kong

14.Sri Lanka

15.India

16.India US:Measures affecting imports of women's and girls'
wool coats

17.India Tukey:Restrictions on import of textiles and clothing
products

18 :Thailand and others Hungary: Export subsidies of agricultural products

19. United States Pakistan: Patent protection for pharmaceutical and
agricultural chemical products
Korea: Laws,regulations and practices in the
telecommunication sector
Korea: Measures concerning inspection of agricultural

products
Japan:Measures concerning sound recordings
Tukey: Taxation offoreign film revenues
Japan: Measures affecting consumer photographic
film and paper
Japan: Measures affecting distribution services
Turkey:Restrictions on imports oftextiles and clothing

products
India: Patent protection for pharmaceutical and
agricultural chemical products
Brazil: Certain automotive investment measures
Indonesia: Certain measures affecting the automobile
industry
Indonesia: Certain measures affecting the automobile
industry
US: Import prohibition of certain shrimp and shrimp
products
Indonesia: Certain measures affecting the automobile
industry
US: Import prohibition of certain shrimp and shrimp
products
Indonesia:Certain automotive industry measures
Japan: Measures affecting import ofporks
Japan:Procurement ofa navigational satellite
Philippines: Measures affecting pork and poultry
Korea: Taxes on alcoholic beverages

20.EC

21.Unrted States

22.EC
23.US
24.US

2S.US
26.Thailand

27. United States

28.Japan
29.EC

30Japan

31.Malaysia, Thailand
India,Pakistan
32.US

33.Philippines

34.Japan
35.EC
36.EC
37.US
38.EC 527



39.US
40.EC

Japan: Measures affecting agricultural products
India: Patent protection for pharmaceutical and
agricultural chemical products
Korea: Taxes on alcoholic beverages
US: imposition of anti-dumping duties on imports of
colour television receivers
India: Quantitative restrictions on imports of
agricultural, textile and industrial products
India: Quantitative restrictions on imports of
agricultural, textile and industrial products
India: Quantiative restrictions on imports of
agricultural, textile and industrial products
India: Qunatitative restrictions on imports of
agricultural, texile and industrial products
India: Quantitative restrictions restrictions on
imports of agricultural, textile and industrial
products
India: Quantitative restrictions on imports of
agricultural, textile and industrial products
US: Measures affecting government procurement
Korea: Definitive safeguard measure on imports of
certain dairy products
US: Anti-dumping duty on dynamic random access
memory semiconductors originating from Korea

41.US
42. Korea

43. US

44.Australia

45. Canada

46. New Zealand

47.Switzerland

48. EC

49. Japan
50.lEC

51.Korea

Other Aspects:

Moreover, it is worth noting that the WTO Members are actively
using a new feature of the TO procedures - the appellate review process. All
the panel reports so far issued has been brought on peal to the Appellate
Body for a final ruling. The review of the panel's rulings by an Appellate Body
Ifills the aspirations of a legalised and rule-oriented dispute settlement
mechanism and estops the losing rty from claiming that the dispute.settlement
process was unfair, erroneous or incomplete.
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APPENDIX!

AGREEMENTS COVERED BY THE UNDERSTANDING

A) Agreement Establishing the Multilateral Trade Organization

B) Annex 1A
Annex 1B
Annex1C

Annex2:

C) Annex 4.

Agreememts on trade in goods
General Agreement on Trade in Services
Agreement on Trade-Related Aspects of
intellectual property Rights
Understanding on Rules and Procedures
Governing the Settlement of Disputes
Agreement on Trade in Civil Aircraft
Agreement on Government Procurement
International Dairy Arrangement Arrangement
Regarding Bovine Meat

The applicability of this Understanding toAnnex 4 Agreements shall
be s~bject to the adoption of a decision by the Signatories of each Agreement
settmg out the terms for the application ofthe Understinding to the individual
~greement, including any special or additional rules or procedures for inclusion
10 Appendix 2, as notified to the Dispute Settlement Body.
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APPENDIX 2

SPECIAL OR ADDITIONAL RULES AND PROCEDURES
CONTAINED IN THE COVERED AGREEMENTS

Rule and ProceduresAgreement
Anti-Dumping 17.4 to 17.7
Technical Barriers to Trade 14.2 to 14.4, Annex 2.
Subsidies and Countervailing Measures 4.2 to 4.12,6.6, 7.2 to 7.10,

8.5,footnote 33,25.3 to
25.4, 28. 6,Annex V.

Customs Valuation 19.3to 19.5,Annex
II.2(t),3,9,21

Sanitary and Phytosanitary Regulations 36
Textiles 2.14,2.21,4.4,5.2,5.4,5.6,

6.9,6.10,6.11,8.1 to 8.12

XXllJ, xxms
4.1
4
1 to 5

General Agreement on Trade in Services
Financial,Services
Air Transport Services
Ministerial Decision on Services
Disputes

The list of rules and procedures in this Appendix includes provisions
where only a part of the provision may be relevant in this context.

. . d . ANNEX 4 AgreementsAny special or addItionalrules or proce ures 10 .

as determined by the competent bodies of each Agreement and as noutied to
theDSB.
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APPENDIX 3

WORKING PROCEDURES

1. In.its proceedings the panel will follow the relevant provisions
o~the Understan.d~ngon Rules and Procedures Governing the Settlement of
Disputes. In addition, the following working procedures will apply.

~. The panelwillmeet inclosed session. The parties to the dispute
or other mterested parties, Will be present at the meetings only when invited
by the panel to appear before it.

. . 3. The deliberations of the panel and the documents submitted
to It Willbe.kept confid~ntial., Nothing in the Understanding shall preclude a
party to a dispute from disclosing statements of its own positions to the public.
Members shall tr~t as confidential, information submitted by another Member:
to the pan~l which tha~ Member has designated as confidential. Where a
party to a ?ISpute subrruts a confidential version of its written submissions to
the panel, It shall also, upon request of a Member, provide a non-confidential
summary of the information contained in its submissions that could be disclosed
to the public.

4: Bef~re the first substantive meeting of the panelwith the parties,
bot,h parties to the dispute shall transmit to the panel written submissions in
which they present the facts of the case and their arguments.

5- ~t its first substantive meeting with the parties, the panel will ask
the pa:ty which has brought the complaint to present its case. Subsequently,
and still at ~he same meeting, the party against which the complaint has been
brought will be asked to present its point ofview.

6. All third parties which have notified their interest in the dispute to
the DSB shall be invited in writing to present their views during a session of the
fi~st subs~antive meeting of the . panel set aside for that purpose. All such
third parties may be present during the entirety of this session.
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7. Formal rebuttals will be made at the second substantive
meeting of the panel. The party complained against will have the righ~to take
the floor first to be followed by the complaining party. Both parties shall
submit, prior to that meeting, written rebuttals to the panel.

8. The panel may at any time put questions to the parties and
ask them for explanations either in the course of a meeting with the with the
parties writing.

9. The parties to the dispute and any third party invited to pr~sent
its views in accordance with Section 8 ofthe Understanding shallmake available
to the panel a written version of their oral statements.

10. In the interest of full transparency, the presentations, reb,uttals
and statements referred to in paragraphs 5 to 9 above wil~b~ ma?e 10 ~he
presence of both parties. Moreover, each party's written submissions, including

comments on the descriptive part ofthe report and responses to questionsany .. ,
put by the panel, will be made available to the other party.

11. Any additional procedures specific to the panel.

12. The panel proposes the following timetable for its work:

(a) Receipt offirst written submissions
ofthe Parties:

(1) complaining Party:
(2) Party complained against:

3-6 weeks
2-3 weeks

(b) Date, time and place of first
substantive meeting with the Parties;
Third Party session: 1-2 weeks

(c) Receipt of written rebuttals of
the Parties: 2-3 weeks

(d) Date, time and place of second ,
substantive meeting with the Parties: 1-2 weeks

(e) Submission of descriptive part of
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the report to the Parties:
(f) Receipt of comments by the Parties

on th~ d~scriptive part of the report: 2 weeks
(g).SUb~ssIon of the interim report,

mcludmg the findings and conclusions
to the Parties: '

(h 2-4 weeks) Deadline for Party to request review
. ofpart(s) of report:

(I) Peri.od of re.v!ewby panel, including
. possIble addItIOnalmeeting with Parties' 2 k

(j) S b . . . wee su missron offinal report to Parties
to dispute:

(k) Circulation of the final report to the
Members:

2-4 weeks

1 week

2 weeks

3 weeks

The above calendar may be chan ed i h .
developments. Additionalmeetinoswith th P g. m .t e light of unforeseen

o e ames willbe scheduled ifrequired.
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APPENDIX 4

EXPERT REVIEW GROUPS

The following rules and procedures shallapply to expert review groups
established in accordance with the provisions of Article 13.2.

1. Expert review groups are under the panel's authority. Their terms
of reference and detailed working procedures shall be decided by the panel,
and they shall report to the panel.

2. Participation in expert review groups shallbe restricted to persons
of professional standing and experience in the field in question.

3. Citizens of parties to the dispute shall not serve on an expert
review group without the joint agreement of the parties to the dispute, except
in exceptional circumstances when the panel considers that the need for
specialized scientific expertise cannot be fulfilled otherwise. Government
officials of parties to the dispute shallnot serve on an review group. Members
of expert review groups shall serve in their individual capacities and not as
government representatives, nor as representatives of any organization.
Governments or organizations shall therefore not give them instructions with
regard to matters before an expert review group.

4. Expert review groups may consult and seek information and
technical service from any source they deem appropriate. Before an expert
review group seeks such information or advice from a source within the
jurisdiction of a Member, it shall inform the government of that Member. Any
Member shall respond promptly and fully to any request by an expert review
group for such information as the expert review group considers necessary
and appropriate.

5. The parties to a dispute shallhave access to allrelevant information
provided to an expert review group, unless it is of a confidential nature.
Confidential information provided to the expert review group shall not be
'released without formal thorization from the government, organization or
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person providing the information. Where such information is requested from I!
the expert review group but release of such information by the expert re
view group is not authorised, a non-confidential summary of the information
will be provided by the government, organization or person supplying the
information.

6. The expert review group shall submit a draft report to the
parties to the dispute with a view to obtaining their comments, and taking them
into account, as appropriate, in the final report, which shall also be circulated
to the parties to the dispute when it is submitted to the panel. TIle final report
of the expert review group shall be advisory only.
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