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Preface

The Thirty-fourth Session of the Asian-African Legal Consultative
Committee was held in Doha, Qatar, from 17th to the 22nd April 1995.
The six-day session was attended by delegations from more than 35
Member States, observers from non-member States, international and
regional organizations and the United Nations including its subsidiary
bodies and specialized agencies.

A number of Justice Ministers attended the session which was held
under the chairmanship of H.E. Dr. Najeeb Bin Mohamad Al-Nauimi, the
then Minister Legal Adviser at the office of the H.H. the Heir Apparent
and Defence Minister now Minister of Justice of the State of Qatar.

At this session the delegations discussed various legal issues and
stressed for support to formulate the views of the Asian and African
States on these issues to enable them to participate in the deliberations
of international and regional organizations.

Most of the subject items on the Agenda were taken up for discussion
at the Doha Session. The present Report provides detailed background
information, deliberations of the Thirty-fourth Session and the decisions
adopted at that Session.

The papers prepared for the session, highlighted the undisputed common
denominator of indispensable international and regional approaches to
relevant international law. The AALCC’s work in the above mentioned
field is designed to project the subjects more adequately and fully appraise
its Member States. There was prolific discussion during the high-level
meetingS. The ensuing decisions have been structured to express an overall
vision and wider applicability of the basic principles of international law.

On the ‘Status and Treatment of Refugees’ the Committee appealed
to Member States to take all possible measures to eradicate the causes
and conditions which force people to leave their countires and cause
them to suffer unbounded misery, and urged those states who have not
already done so to ratify or accede to the Convention relating to the



Status of Refugees, 1951 and the 1967 Protocol thereto. It also requested
the member governments to send their comments and observations on the
proposed legal framework for the establishment of safety zones for displaced
persons in their country of origin and model legislation on the status and
treatment of refugees prepared by the Secretariat, and directed the Secretariat
to study further the two concepts of safety zones and the model legislation
in light of the comments received.

On the ‘Report on the work of the International Law Commission
(II.C)’ the Committee expressed its appreciation for the study and monitoring
of progress at the International Law Commission at its 46th Session. The
Committee commended the adoption of the draft articles on the non-
navigational uses of interntional watercourses as adopted by the International
Law Commission on second reading. The committee urged Member States
to consider utilising the Secretariat studies and commentaries while furnishing
comments on the draft articles before July 1996 to the United Nations.

On the “Establishment of International Criminal Court’, it was pointed
out that equal emphasis should be placed on the completion of the work
on the Draft Code of Crimes against the Peace and Security of Mankind
as it might eventually be applied by the Court. The Code forms an integral
part of the proposed international criminal jurisdiction. Consideration
should also be given to the issues arising out of complementary jurisdictions
which might become optional once the ICC is established. A widely
accepted view was that pre-trial procedures concerning the international
crimes within the national boundaries should be governed by the relevant
domestic laws. Also, provisions concerning the relationship of the ICC
with the United Nations needed consideration. Special emphasis would
need to be laid on the possible implications which might flow from the
role of the Security Council. It is the view of the AALCC that the role
given to the Security Council in this context should in no way affect the
independent functioning of the ICC.

On the ‘Law of the Sea’, the Committee urged the Member States
who have not yet ratified the Convention on the Law of the Sea to
consider doing so. It urged the full and effective participation of the
Member States in the International Seabed Authority so as to ensure and
safeguard the legitimate interests of the developing countries; and for the
development of the principle of common heritage of mankind. The
Committee reminded member states to give timely consideration to the
need for adopting a common policy and strategy for the interim period
before the commercial exploitation of the deep seabed minerals becomes
feasible, and, for this purpose urges Member States to take an evolutionary
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approach especially to the “initial function™ of the authority so as to
make the International Seabed Authority useful to the international
community and developing countries during this initial period.

On ‘Deportation of Palestinians in violation of International Law
particularly the fourth Geneva Convention of 1949 and the massive
immigration and settlement of Jews in the occupied territories’, the
Committee directed the Secretariat to continue to monitor the developments
in the occupied territories and to take cognizance of the hardships suffered
by Palestinian refugees.

On the “United Nations Conference on Environment and Development:
Follow-up”, the Committee, while recognising the importance of the work
of the Commission on Sustainable Development towards the implementation
of Agenda 21 programmes, invited the United Nations Environment
Programme to collaborate with the AALCC in the follow-up on the United
Nations Conference on Environment and Development and to continue to
participate actively in the work of the AALCC in the future. The Committee
also underscored the need to participate actively in the relevant meetings
on environment and urged member governments to make voluntary
contributions to the special fund on environment.

On the “United Nations Decade on International Law’, the Committee
reaffirmed the importance of strict adherence to the principles of international
law as enshrined in the charter of the United Nations and reiterated that
many of the political, economic and social problems which riddle the

member states of the international society can be resolved on the basis
of the rule of law.

On the subject ‘International Trade Law’, the Secretariat presented a
;c/:lport on the recent legislative developments in this field, to enable
ember States to keep informed with the latest developments. The

Organizations covered include UNCITRAL, UNCTAD, UNIDO and
UNIDROIT. A Report of the seminar entitled:

(19 &
. lnter.natlonz.ll Seminar on Globalization and Harmonization of
-ommercial Arbitration Law” has also been included.

i lz;xgs;eiards thf: f.ollow-up of the decision taken at the Kampala Session
. a OLft shl‘ftmg the headquarters of the AALCC from New Delhi
B » Qatar, a ‘Headquarters Agreement’ has been signed between the

C and the Government of the State of Qatar. Details relating to

S};lﬂmg are to be worked out between the AALCC and the Government
of the State of Qatar in due course.
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I believe this volume would contribute to the development of new
legal frameworks and mechanisms at national, regional and international
levels for the purposc of achieving dissemination, study and wider
appreciation of international law especially during the United Nations
Decade of International Law.

New Delhi Tang Chengyuan
10 August 1995 Secretary-General
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I. Asian-African Legal Consultative
Committee

(i) Introduction

The Asian-African Legal Consultative Committee, an inter-governmental
organization was constituted on 15 November 1956. The founding members
included: Burma (Myanmar), Ceylon (Sri Lanka), India, Indonesia, Iraq,
Japan and the United Arab Republic (Now Arab Republic of Egypt and
Syrian Arab Republic). The Committee has at present a membership of
forty-four governments*, comprising almost all the major States from
Asia and Africa. The Committee’s annual sessions are generally attended
by about fifty observer delegations representing governments and
international organizations from all regions consistent with the global
impact of its work in various fields.

A. Basic Purpose

The purposes of the Committee, as originally envisaged, were to serve as
an advisory body to its member goverr.merts “1t" 2 “1e'd .f 't “ernational law

and as a forum for Asian-African <o - _r 1on.n ef  atter nnion
concern. Its activities have, however bee 1broadened. ro ...metot metokeep
pace with the needs and recuirernents . ~ 3 men ver rcvernments an- this has
been especially so inrece © ~ i1 fieic - ono- .c .aml s, L

Committee as the or /organizat 1at overnmental level emoracing . le two
eontinents of Asia and Africa has also or_ :ni d its activities to comp’ * nent the

Arab Republic of Egypt, Bangladesh, Bahrain, China, Cyprus, Gambia, Ghana, India, Indonesia,
Islamic Republic of Iran, Iraq, Japan, Jordan, Kenya, Democratic People’s Republic of Korea,
Republic of Korea, Kuwait, Libya, Malaysia, Mauritius, Mongolia, Myanmar, Nepal, Nigeria,
Oman, Pakistan, Philippines, Qatar, Saudi Arabia, Senegal, Sierra Leone, Singapore, Somalia,
Sri Lanka, State of Palestine, Sudan, Syria, Tanzania, Thailand, Turkey, Uganda, United Arab
Emirates and Yemen Arab Republic. Botswana is an Associate Member.

Australia and New Zealand have the status of Permanent Observers.



work of the United Nations in several areas. In the light of the Committee’s
growing involvement in this field, the General Assembly by a Resolution,
adopted at its thirty-fifth Session in 1980 decided to accord the Committee
Permanent Observer Status at the United Nations, a distinction which it shares
with eleven other inter-governmental organizations. The Committee holds a
meeting annually by rotation in its Member countries on the basis of invitations
received. In addition, consultations and special meetings related to specific
topics are held throughout the year.

B. The Secretariat

The Committee’s Secretariat is located in New Delhi and is headed
by an elected Secretary-General. He is assisted by Deputy Secretaries-
General and Assistant Secretaries-General who are senior officers of
Member Governments sent on secondment besides the regular staff of the
Secretariat in professional and administrative categories. The Committee
also maintains Permanent Observer Missions to the United Nations both
at New York and Vienna.

C. Procedure for Membership

Membership of the Committee is open to Asian and African
Governments which desire to participate in the Committee in accordance
with its Statutes and Statutory Rules. Any such government desirous of
membership has to address a written communication to the Secretary-
General of the AALCC to participate in the Committee as a full or an
associate member and stating its acceptance of the Statutes and Statutory
Rules. The communication when received is circulated among the Member
Governments with a request for submission of their comments within a
period of six weeks. Unless objections are received from not less than
one-third of the total membership of the Committee, the government
concerned is declared admitted as a Member. The only distinction between
Full Members and Associate Members is that the Associate Members pay
a fixed contribution and do not participate in the policy or organisational
matters.

D. Functions of the Committee

The Committee and its Secretariat work very closely with its Member
Governments, particularly in the context of its advisory role, resulting in
frequent consultations between the Secretary-General of the Committee
and the Member Governments at ministerial and official levels.
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E. AALCC’s Co-operation with the United Nations, its Agencies and
other International Organizations

Almost simultaneously with the establishment of the Committee on
a regular footing, the United Nations had evinced considerable interest in
the Committee’s activities and close collaboration has been developed
not only through inter-Secretariat consultations but also through the
Committee’s participation in a number of plenipotentiary conferences
convoked by the United Nations. In the year 1960 the Committee entered
into official relations with the International Law Commission (ILC) in
pursuance of which the Commission is traditionally represented by its
Chairman at the Committee’s regular sessions. The Committee is also
represented by its Secretary-General at the Annual Sessions of the ILC.
In 1969 the Committee was accorded the status of a participating inter-
govemmental organisation with the UNCTAD and in 1970 ofticial relations
between the Committee and the UNCITRAL were established. In addition,
the Committee has been working in close co-operation with the United
Nations High Commissioner for Refugees (UNHCR), the United Nations
Environment Programme (UNEP), the International Maritime Organization
(IMO), the United Nations Industrial Development Organisation (UNIDO)
and the International Atomic Energy Agency (JAEA). The Committee
also maintains relations with the Commonwealth Secretariat, the Hague
Conference on Private International Law, the UNIDROIT, the Organisation
of African Unity (QAU), the League of Arab States and other regional
inter-governmental organisations.

F. Work Programme of the Committee

During the first ten years of the Committee’s establishment its work
programme centered on consideration of international law topics referred
to the Committee by its Member Governments. Some of the topics so
referred were of considerable importance to the region where uniformity
of approach was desirable.

The subjects considered by the Committee during this period included
Diplomatic Immunities and Privileges; Immunity of States in respect of
Commercial Transactions; Extradition of Fugitive Offenders; Status and
Treatment of Aliens; Dual or Multiple Nationality; Legality of Nuclear
Tests and the Rights of Refugees.

Since the year 1968 the main emphasis of the Committee’s work has
been on rendering assistance to the Member Governments to prepare
themselves on some of the major international questions before the United
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Nations and especially those which become the subject matter of
Plenipotentiary Conferences. In this connection, mention may be made of
the Vienna Convention on the Law of Treaties and the Negotiations on
the Law of the Sea spread over a period of eleven years. More recently,
the Committee actively involved itself in the World Conference on Human
Rights held in Vienna in 1993 and its follow-up and the follow-up work
related to the United Nations Conference on Environment and Development
held in Brazil in June 1992.

The Committee’s activities have also been devoted to the field of
international economic relations and trade law and in this area the Committee
has been working closely with various United Nations other inter-
governmental organisations including the UNCITRAL. In addition, special
items of importance to Member Governments have been taken up such as
preparation of Standard/Model Contracts for use in internationa! trade
transactions relating to commodities and model bilateral agreements on
promotion and protection of investments and Legal Guidelines for
Privatization Programmes, formulation of schemes for industrialisation
and organization of dispute settlement system in economic matters through
establishment of Regional Centres for Arbitration and development of
national arbitral institutions.

G. Current Work Programme

The current work programme of the Committee comprises the following:

— Preparation of notes and comments on agenda items before the
Sixth Committee and items hav ¢ ¢ al implications for the annual
session of the Generi Assembly;

— Follow-up of the work ~ ., UNCIT AL, UNIDO and UNCTAD,
Hague Conference and UNIDROIT on legal issues and preparation
of notes and comments as may be necessary;

— Periodic meetings of Legal Advisers of member governments;
—- Training Programme;

— Rendering of assistance by the Committee’s Secretariat to a Member
Government on any Subject of particular interest to that government
upon request;

— Preparation of Studies on Agenda items;
— Decade of International Law;

— Status and Treatment of Refugees;

__ International Rivers;

_ Law of the Sea;

__ Mutual Co-operation on Judicial Assistance;
— Legal Framework of the Zone of Peace;

__ Indian Ocean as a Zone of Peace;

__ Environmental Protection;

__ Criteria for the distinction between Terrorism and People’s Struggle
for Liberation;

— Deportation of Palestinians as a violation of international law,
particularly the 1949 Geneva Convention;

— Responsibility and Accountability of former colonial powers;

__ Debt Burden of Developing Countries.

H. Publications

The emphasis in the work programme of the UN Decade of International
Law has encouraged the AALCC to publish its studies on the basis of
which various topics are discussed and debated. To attain the objective
of encouraging study, dissemination and wider appreciation of international
law, the Committee has been bringing out the study-oriented Reports of
its annual sessions for the last few years. Also a very useful publication,
‘Quarterly Bulletin’ is being brought out on regular basis. The Bulletin
contains information on the preceding quarter about the Committee’s
activities, activities of the United Nations, regional and international
organizations and multilateral and bilateral agreements and conventions.

L. The Statutes

The original statutes of the Asian-African Legal Consultative Committee
were drawn up in 1956. Efforts have been made from time to time,
especially since 1972, to revise the Statutes to bring them into conformity
with the changed structure of the Organization. At the Twenty-Second
Session of the Committee, held in Colombo in May 1981, action was
initiated to revise the Statutes on an urgent basis which culminated in the
Préparation of a revised text of the Statutes by an inter-sessional meeting
held in New Delhi in September 1985. The matter was discussed at the
Arusha Session in February 1986 and thereafter a communication was
sent to all member governments for their acceptance of the text drawn up
at the inter-sessional meeting.
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The text of the Statutes as drawn up at the inter-sessional meeting
held in New Delhi in September 1985 was thereafter approved at the
Twenty-sixth Session of the Committee held in Bangkok in January 1987,
The Statutes were adopted on 12th January 1987 and have since abrogated
the Statutes drawn up in 1956.

J. The Statutory Rules

The Statutory Rules of the Committee which were drawn up in April
1957 remained unaltered over the years in spite of major changes in the
functioning of the Committee. A decision was taken at the Colombo
Session, held in 1981, that the Rules should be revised to conform to the
pattern suited to an international organization. At the Kathmandu Session,
held in February 1985, it was decided to entrust the task of revision of
Statutory Rules to an inter-sessional Meeting. The meeting was held in
New Delhi in September 1985 which was able to adopt the revised version
of the Rules 1 to 3. That meeting had also requested the Liaison Officers
to prepare a revised text of the remaining provisions of the Rules for
consideration of the Committee at its Arusha Session. At that Session it
was pointed out that the Committee itself would have to undertake the
task of revision of the Rules.

A Working Group of the Whole established at the Twenty-sixth Session
of the Committee held in Bangkok in January 1987, substantially improved
upon the text of the draft statutory rules drawn up by the Liasion Officers.
The report of the Working Group of the Whole was considered at the
Twenty-seventh Session of the Committee held in Singapore in 1988.
During that Session Rule 20 relating to the Secretary-General was adopted.
Thereafter at the Twenty-eighth Session held in Nairobi in February
1989, the text of the Rules was adopted and the Rules were brought into
force w.e.f. 1st May, 1989.

K. Arbitration Centres

Three Regional Centres for Arbitration have so far been constituted
under the auspices of the Committee which are located in Kuala Lumpur,
Cairo and Lagos.

These Regional Centres for Arbitration were intended to function as
international institutions under supervision until they became autonomous

institutions with their own governing bodies. The tasks entrusted to the

Centres in the light of the overall objectives of the AALCC’s dispute
settlement scheme included:
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(i) Providing for arbitration under the auspices and rules of the
Centres;
(ii) Assistance and provision of facilities for holc.iing.of proceedings
in ad hoc arbitrations under UNCITRAL Arbitration Rules 1976;
(iii) Assistance in the enforcements of awards;

Rendering of advice and assistance to parties who might approach
the Centres;

(v) Rendering of administrative services and secretarial assistance
upon request to other institutions with which appropriate

arrangements may have been made in regard to arbitral proceedings
under the auspices of those institutions; and

(iv)

(vi) Promotion work in association with the AALCC Secretariat.

Promotional Work concerning the Centres

Although in the beginning the promotional activities in regard to the
Regional Centres for Arbitration were primarily carried on by the AALCC
Secretariat in view of its established contacts with Governments,
governmental agencies and international institutions, over the years such
activities have been left to be carried out by the Centres themselves so
as to build up their image and prestige. At the inception of the Dispute
Settlement Scheme, the foremost task was publicising the establishment
and functioning of the Centres worldwide and this naturally required
preparation and wider dissemination of promotional literature. Monographs
and leaflets about the aims and activities of the Centres were prepared
Jomntly by the AALCC Secretariat and the Cairo and Kuala Lumpur Centres
and distributed widely. An international panel of arbitrators drawn not
only from the Afro-Asian region, but also from countries with which the
region has close trading and commercial links, was prepared and circulated
to chambers of commerce and business associations worldwide. Articles
were contributed by the AALCC Secretariat as well as by the Directors
of the Centres to eminent arbitral journals and yearbooks. These efforts
helped in making the Centres internationally known.

To make Kuala Lumpur an attractive venue for international cases in
the South-East Asian region, the AALCC recommended to the Government
of Malaysia to amend its Arbitration Act of 1952 to exclude arbitrations
under the auspices of the Kuala Lumpur Centre from the supervision of
the local courts and to accede to the 1958 New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards. Responding to
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these requests, the Government of Malaysia amended its Arbitration Act
in 1980 and adhered to the 1958 New York Convention in 1985.

The AALCC Secretariat has been periodically organising Seminars
and International Conferences aimed at publicising the role and functions
of the Regional Centres for Arbitration. In March 1984, the Secretariat
in collaboration with the United Nations Commission on International
Trade Law (UNCITRAL) and the Indian Council of Arbitration organised
a Regional Seminar on International Commercial Arbitration in New
Delhi. At this Seminar the activities of the Kuala Lumpur and Cairo
Centres were highlighted. In October 1989, the Secretariat in collaboration
with UNCITRAL, UNCTAD, UNIDROIT and the Indian Council of
Arbitration organised a Regional Seminar on International Trade Law
which included the subject of International Commercial Arbitration as
one of the topics. A presentation on the role and activities of the Regional
Centres was made at the Seminar.

The Secretariat in co-operation with the Indian Council of Arbitration
and with the technical support of UNCITRAL, UNIDO, WIPO and the
World Bank, recently organised an International Seminar on “Globalization
and Harmonization of Commercial Arbitration Laws” in New Delhi from
March 31 to April 1, 1995. The Directors of the Cairo and Kuala Lumpur
Centres were invited to make presentations on their Centres. A report of
this Seminar has been reproduced in this Report under the subject
“International Trade Law”.

L. AALCC’s Data Collection Unit

During the Twenty-eighth Session of the AALCC held in Nairobi
(1989) the Government of the Republic of Korea proposed the establishment
of a Centre for Research and Development entrusted with the task of
attempting a possible harmonization of legal regimes applicable to economic
activities in the Afro-Asian region to function under the auspices of the
AALCC. The Government of the Republic of Korea requested the Secretary-
General to initiate a feasibility study for the establishment of the proposed
Centre and placed a sum of US $ 25,000 at the disposal of the AALCC
for that purpose.

Thereafter, a computerized Data Collection Unit was set up as an
integral part of the AALCC Secretariat for an initial period of two years
as from 1 February 1992 to serve as a storehouse of information on the
economic laws and regulations of the Member States. Operational expenses

of the Unit were met from the grant extended by the Government of the
Republic of Korea.
A Working Group was constituted consisting of the Liaison off_icers
of Egypt, Malaysia, the Philippines, Republic of Kore_a and India to
e ;e and advise on the technical aspects of the operations of the Unit
9\:S il 1992, pursuant to the decision of the Heads of Delegations taken
:: thzrislamal;ad Session (February 1992) that the operations of the Unit
should be overseen by the Liasion officers. Mr. Asghar Dastmalchi, Assistant

Secretary-General, was designated as the official overall incharge of the

Unit.

The Secretariat approached certain regional and international institutions
which had indicated their willingness to provide to the Unit materials
available with them and to cooperate with the Unit through conclusion of
mutual co-operation agreements. These institutions included the United
Nations Secretariat, UNCTAD, UNCITRAL, UNCTC (which has now
been reorganised as the Transnational Corporations and Management
Division (TCMD) of the UN Department of Economic and Social
Development, the regional Economic Commissions of the United Nations,
(in particular ESCAP, ECWA and ECA), the World Bank, the IMF,
UNIDO, WIPO, UNIDROIT, the Hague Conference on Private International
Law, the Commonwealth Secretariat and the Preferential Trade Area of
the Southern and Eastern African States. Most of these institutions have
forwarded valuable materials to the Secretariat.

As for conclusion of cooperation arrangements, the AALCC has already
concluded such arrangements with the OAU, UNIDO and the Commonwealth
Secretariat. IMF has expressed an interest in concluding a cooperation
agreement once the Unit becomes fully operational.

At the Tokyo Session (January 1994) the Committee expressed its
satisfaction at the progress made by the Unit and decided to absorb the
Unit in the AALCC Secretariat, its operational expenses being met from
the regular budget of the AALCC. The AALCC, once again, urged the
Member States to cooperate with the Unit by promptly furnishing the
information and materials sought by it in English language which is the
official language of the AALCC including copies of bilateral or multilateral
agreements concluded, ratified or acceded to by them in the field of
International trade and economic relations as well as national legislations
enacting such agreements. The Committee also directed the Secretariat to
take active measures to publicise the existence of the Unit so that the
S€rvices available in the Unit could come to the knowledge of the private
€Ompanies in the Member States.

. 9
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Methodology adopted in indexing the available information/
documentation and formulation of the initial database.

The information/documentation received from the Governments in
the Afro-Asian region and collaborating institutions as well as those
which were available in the AALCC Secretariat have been arranged under
the following Classification:

Legal Framework for International Trade

A. Standard/Model Contracts for use in International Trade.
B. Legal Guides, Guidelines and Model Laws.
C. Legal Framework for Foreign Investment in Asia-Africa
I. Multilateral Instruments;
II. Bilateral Treaties for Promotion and Protection of Investments.
III. Investment Codes and Legislation.

IV. Legislation for export processing zones, free zones and special
economic zones.

D. Trade Expansion, Economic Cooperation and Integration:

I. Multilateral instruments concerning trade expansion, economic
cooperation and integration in Asia and Africa.

II. Bilateral Agreements concluded by Asian and African
Countries.

E. Intellectual Property Rights
I. International and Regional Conventions;

II. National legislation regulating inventions, industrial designs,
trademarks and other industrial property rights.

F. Exchange Control Arrangements and Exchange Restrictions.
G. Countertrade:
I. Legal Guides

II. Bilateral Countertrade agreements concluded by Asian and
African Countries.

H. Arbitration

1. International Legislative Instruments;

10

[I. National Laws and

[II. Arbitration Rules.

L. International Conventions in the field of International Trade and

Transport.

The abovementioned scheme of classification is intended to be revised
and expanded in the light of the fur?her information that may be received
from the Governments in the Afro-Asian region and collaborating institutions.
As already mentioned, the Unit has already completed the task of indexing
the documentation received and gathered indicating the source of the
information, but this is an ongoing work. However, the present focus has
been on the establishment of a database on Legal Framework on Foreign
Investment in Asia and Africa.

M. AALCC Headquarters Agreementsigned with the Government of the
State of Qatar on 22nd April 1995 at Doha, Qatar

In pursuance of the Decision of the Kampala Session (1993), an
Agreement concerning the relocation of AALCC Headquarters was signed
between the Asian-African Legal Consultative Committee and the
Government of the State of Qatar on the 22nd April 1995, at Doha.

The Agreement was signed on behalf of the AALCC by the Secretary-
General, Mr. Tang Chengyuan and for the Government of the State of
Qatar by Sheikh Jassim Bin Nasser Al Thani, Director of the Legal

Affairs Department, Ministry of Foreign Affairs, the Government of the
State of Qatar.

The text of the Agreement is as follows:

Headquarters Agreement between the Government of the State of
Qatar and the Asian-African Legal Consultative Committee

g hg:fire?s the ésian-Africa}n Legal C'onsultative Committee (referred
eid inl}l;a ter as “the Committee”) decided at its thirty-second session
Govern ampala from 1st to 6th February 1993 to accept the offer of the
GOvemment” of the State of Qatar (referred to hereinafter as “the
ment”) to host the Headquarters of the Committee at Doha;

Whereas Article 6 of the Revised Statutes of the Committee provides
the conclusion of the Headquarters Agreement and the establishment
he Permanent Secretariat at the Headquarters of the Committee;

for
of ¢
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Desiring to conclude an agreement to establish the Permanent
Headquarters of the Committee (referred to hereinafter as “the Secretariat™)
at Doha and to regulate matters arising as a result thereof;

The Government and the Committee hereby agree as follows:

Article 1
Use of Terms

For the purpose of this Agreement:

(a) “the Committee” means the Asian-African Legal Consultative
Committee;

(b) “the Secretariat” means the Secretariat of the Asian-African
Legal Consultative Committee;

(c) “the Secretary-General” means the Secretary-General of the
Committee.

Article 2
Juridical Personality

The Committee shall possess juridical personality and shall have the
capacity to contract, acquire and dispose of immovable and movable
property and to institute legal proceedings in its name.

Article 3
Seat of the Committee

The Committee shall have its permanent Headquarters at Doha.

Article 4
Premises of the Secretariat

The Government shall provide suitable land to build the premises of
the Secretariat and other facilities at no cost to the Committee.

The Government shall also arrange with a local bank the necessary
loan without interest for the purpose of building the premises of the
Secretariat and other facilities.

Article 5
Property, Funds and Assets

(1) The Committee, its property and assets in the territory of the
State of Qatar, shall enjoy immunity from every form of legal process,

except in SO far as in any particular case the Committee has expressly
waived its immunity. It is, however, understood that no waiver of immunity
shall extend to any measure of execution.

(2) The premises of the Committee, its property and assets as well
as its archives in the territory of the State of Qatar and in general all
documents belonging to it. wherever located and b){ .w.homsoev_er hf:ld
shall be inviolable and be immune from search, requisition, confiscation

and expropriation.

(3) The Committee may hold funds or currency of any kind and
operate accounts in any currency. It shall be free to transfer its funds or
currency from the State of Qatar to another country or to convert any
currency held by it into any other currency.

(4) The Committee, its assets, income and other property whether
owned or occupied shall be:

(a) exempt from all direct taxes. It is understood, however,
that the Committee shall not claim exemption from taxes
which are, in fact, no more than charges for public utility
services;

(b) exempt from customs duties and prohibitions and restrictions
on imports and exports in respect of articles imported or
exported by the Committee for its official use. It is understood,
however, that articles imported under such exemption shall
not be sold in the State of Qatar except under conditions
agreed with the Government;

(c) exempt from customs duties and prohibitions and restrictions
in imports and exports in respect of its publications.

Article 6
Public Services and Utilities
The Government shall assist the Committee in obtaining for its premises,

the Necessary public services and utilities.

Article 7
Flag and Emblem

The Committee shall be entitled to display its flag and emblem on its
Prémises. The Secretary-General shall be entitled to display the Committee’s
flag on the vehicles used by him.
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Article 8
Facilities in Respect of Communications

(1) The Committee and its Secretariat shall enjoy in the territory of
the State of Qatar freedom of communication and no censorship shall be
applied to the official correspondence of the Committee certified as such
and bearing the official seal of the Committee.

(2) The Committee shall, subject to the approval of the Government,
have the right to use codes and to dispatch and receive its official
correspondence by courier or in bags, which shall have the same immunities
and privileges as couriers and bags of the specialized agencies of the
United Nations.

Article 9

Privileges and Immunities of the Secretariat Staff
(1) International category officials of the Secretariat shall:

(a) be immune from legal process in respect of words spoken
or written and all acts performed by them in their official
capacity;

(b) be exempt from taxation on the salaries and emoluments paid
to them by the Committee on the same conditions as are
enjoyed by diplomatic envoys of comparable ranks;

(c) be immune from national service obligations;

(d) be immune, together with their spouses and children, from
immigration restrictions and aliens registration;

(e) be accorded the same privileges in respect of exchange facilities
as are accorded to officials of comparable rank of diplomatic
missions;

(f) be given, together with their spouses and children, the same
repatriation facilities in time of international crises as officials
of comparable rank of diplomatic missions;

(g) have the right on their first arrival to import free of customs
duties, taxes and other levies, furniture, other personal and
household effects to establish residence in Qatar, and the
right to export with similar privileges goods thus imported at
the termination of their duties with the Secretariat.

(2) The Secretary-General shall hold the rank and status of Ambassador.
In addition to the privileges and immunities specified in paragraph 1 (a)
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) of this article, he shall be accorded in respect of himself, his
to (ge and children such other privileges and immunities as are accorded
spotlil]i heads of diplomatic missions accredited to the Government.
to

(3) Inte ate
Statés shall enjoy' privi
rank through their res
Government.

rnational category officials on secondment from the Panicipatin.g
Jeges and immunities commensurate with their
pective diplomatic missions accredited to the

1 ternational category officials other than those mentioned in

4 hns (2) and (3) shall enjoy such privileges and immunities comparable

f’af&gof:: granted to diplomatic envoys of comparable rank in the State of
o

Qatar. ) ]

(5) Officials who are nationals of, or permanent residents In the
State of Qatar shall be immune from legal process in respect of words
spoken or written by them in their official capacity.

(6) The Secretary-General shall communicate the names of the
Secretariat staff included in the aforesaid categories to the Government
in accordance with the Statutory Rules of the Committee.

Article 10

Privileges and Immunities of Representatives of the
Participating States, Associate Participating States
and Observers

(1) Representatives of the Participating and Associate Participating
States, including Members, Alternate Members and experts (as referred
to in Article 2 of the Statutes of the Committee) as well as observers
from non-participating States and International Organizations shall,
during their stay in the State of Qatar for the purposes of attending
sessions, other meetings and consultations of the Committee, enjoy the
following; ‘

(a) Immunity from personal arrest or detention and from seizure
of their personal baggage and immunity from legal process in
respect of words spoken or written and all acts done by them
in their official capacity;

(b) Inviolability of all official papers and documents;
(c) The right to receive papers or correspondence in sealed-covers;

(d) Exemption in respect of themselves and their spouses from
immigration restrictions, aliens registration or national service
obligations;
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(e) The same facilities in respect of currency or exchange restrictions
as are accorded to temporary official missions;

(f) The same immunities and privileges in respect of their personal
baggage as are accorded to diplomatic envoys;

(g) Such other privileges and immunities and facilities not
inconsistent with the foregoing as the diplomatic envoys enjoy,
except that they shall have no right to claim exemption
from customs duties on goods imported (otherwise than as

part of their personal baggage) or from excise duties or sales-
taxes.

Provided always that the immunities specified in the foregoing clauses
can be waived in any individual case in regard to a Member, Alternate
Member, expert or observer by the government of the respective Participating
or Associate Participating State or by the Government of the Observer or
the concerned international organization. '

(2) The competent authorities in the Government shall take all necessary
measures to facilitate the entry into and sojourn in the territory of Qatar
and shall place no impediment in the way of departure from the host
country of the persons referred to in paragraph 1 of this Article.

(3) Visas which may be required by persons referred to in paragraph
1 of this Article shall be arranged and granted without charge as promptly
as possible. '

(4) It is understood that persons referred to in paragraph 1 of this
Article shall not be exempt from the application of the internationally
accepted rules governing quarantine and public health.

Article 11
Purpose of Privileges and Immunities

Privileges and immunities accorded in this Agreement are in the
interests of the Committee and not for the personal benefit of the individuals
themselves.

Article 12
Waiver of Privileges and Immunities

The Committee has the duty to waive immunity in any case where the
immunity would impede the course of justice and can be waived without
prejudice to the purpose for which the immunity is accorded.
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Article 13

Cooperation between the Committee and the Government to
Facilitate the Administration of Justice

(1) The Committee shall cooperate at all times with thc_: fipprc?priate

_rias of the Government to facilitate the proper administration of
?u[h.ontle re the observance of local laws and regulations and prevent
JuStlZi’uZZCSf the privileges, immunities and facilities granted under this
any ¢

Agreement-

(2) If the Government considers that there has been abu§e of any
privilege or immunity conferred by this Agree’ment, consultz.itlons shall
be held between the Government ?nd the CommltFee to determine whether
any such abuse has occurred and if so, the Committee shall tal'«’a necessary
measures to remedy the situation and to ensure that no repetition occurs.

Article 14
Identity Cards

The Secretariat staff shall be provided by the Government with a
special identity card certifying the fact that they are officers or staff
members of the Committee, enjoying the privileges and immunities specified
in this Agreement.

Article 15
Interpretation

This Agreement shall be interpreted in the light of its primary objective
and sole purpose of only enabling the Committee at its Headquarters at
Doha to fully and efficiently discharge its responsibilities and fulfill its
purposes and functions.

Article 16
Settlement of Disputes

(1) The Committee shall, by agreement with the Government, make
provision for appropriate modes of settlement of :

(a) disputes arising out of contracts or other disputes of a private
law character to which the Committee is a party;

(b) disputes involving any official of the Committee, who by
reason of his official position enjoys immunity, if immunity
has not been waived by the Committee.

17



|
I
.

(2) All differences arising out of the interpretation or application of
the present Agreement shall be settled by mutual consultations between
the parties unless in any case it is agreed by the parties to have recourse
to another mode.

Article 17
Supplementary Agreements

The Government and the Committee may enter into such supplementary
agreement (s) as may be necessary to fulfill the purposes of this Agreement.

Article 18
Entry Into Force

(1) This Agreement shall enter into force on signature.

(2) This Agreement may be terminated by agreement between the
Government and the Committee.

In witness whereof the respective representatives of the Government
and the Committee have signed this Agreement.

Done in duplicate at Doha this day Saturday 22nd of April 1995 in
English and Arabic languages. In case of doubt the English text shall
prevail.

(i) Cooperation between the United Nations and the Asian-African
Legal Consultative Committee

The General Assembly, by its resolution 35/2 of 13 October 1980,
invited the Asian African Legal Consultative Committee (AALCC) to
participate in its sessions and its work in the capacity of observer. A
Permanent Observer Mission to the United Nations was thereafter established
in New York. On the occasion of the commemoration of the Committee’s
twenty-fifth anniversary the Assembly, in its resolution 36/38 of 18
November 1981, requested the Secretary-General of the United Nations
to carry out consultations with the Secretary-General of AALCC with a
view to strengthening further and widening the scope of cooperation
between the two organizations. In its resolution 39/47 of 10 December
1984, the Assembly commended AALCC for orienting its programme to
strengthening its supportive role to the work of the United Nations in
wider areas. The item had been considered by the Assembly annually
until its forty-first session and then at its forty-third, forty-fifth and forty-
seventh sessions.

18

In its resolution 47/6, the General-Assembly, inter alia, noted with
satisfaction the continuing effor.ts of AALCC towards strengthening the role
of the United Nations and its various organs, including the International (?ourt

f Justice, through programmes and initiatives undertaken by the Committee;
tohe commendable progress achieved towards enhancing cooperation
between the United Nations and {\ALCC in wider areas; and thé decnslop of
AALCC to participate actively in the programmes of thc. United Nat.lons
Decade of International Law. The Ass'embly (.1601ded to mcluc_ie the item
entitled “Cooperation between tbe United .N.atlons and the Asnan-Afrlican
Legal Consultative Committee” in the provisional agenda of its forty-ninth

session.

Consultations on Matters of Common Interest

Pursuant to the cooperation framework agreed upon by the two
organizations, consultations have routinely been held on matters of common
interest, in particular, regarding representation at meetings and sessions,
exchange of documentation and information, and the identification of
areas where the supportive role of AALCC might be most productive.
During the period under review, meetings were held between the Secretary-
General of the United Nations and the Secretary-General of AALCC.
Pursuant to those consultations, AALCC has tried to orient its work
programmes to accord priority to matters that are of current interest to
the United Nations and to initiate actions with a view to strengthening
the role of the United Nations. The areas of cooperation now cover
matters in the economic and humanitarian fields as well as in the field
of international law.

Representation at Meetings and Conferences

During the period under review, AALCC was represented at various
meet.ings and conferences held under the auspices of the United Nations
and its organs and agencies, including the regular sessions of the General
Assembly, the International Law Commission, the United Nations
Commission on International Trade Law (UNCITRAL), the Preparatory
Cqmmission for the International Seabed Authority and for the International
Tribunal for the Law of the Sea, the informal consultations on the Law
of the Sea, the Preparatory Committee for the World Conference on
Human Rights, the United Nations Conference on Straddling Fish Stocks
and Highly Migratory Fish Stocks, the Inter-governmental Negotiating
Committee for the elaboration of an international convention to combat
desertification in those countries experiencing serious drought and/or
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descrtification, particularly in Africa, the Inter-governmental Committee
for a Framework Convention on Climate Change, and the Commission on
Sustainable Development.

At its thirty-second session held in 1993 at Kampala, AALCC established
an open-ended Working Group on Human Rights with the mandate of
preparing a draft declaration on human rights, which was subsequently
adopted as the Kampala Declaration on Human Rights. The text was
circulated at the fourth session of the Preparatory Committee for the
World Conference on Human Rights.

The thirty-third session of AALCC was held in Tokyo in January
1994 and was attended by a representative of the U.N. Secretary-General,
the Chairperson of the Sixth Committee of the General Assembly, the

Chairman of International Law Commission and representatives of UNHCR
and the World Bank.

Consideration of the item at the 49th Session of the General Assembly
(1994)

On October 25, 1994, the 43rd Plenary Meeting of the Forty-ninth
Session of the General Assembly of the United Nations reviewed the
Agenda item 20 entitled “Co-operation between the United Nations and
the Asian-African Legal Consultative Committee”. The Report of the
Secretary-General of the United Nations (Document A/49/262) and Draft
Resolution (A/49/L.4) on this itemn had already been circulated to the
delegates.

The representative of Japan made a statement in the course of which
he introduced draft resolution (A/49/L.4) which was sponsored by China,
Cyprus, Egypt, India, Indonesia, Japan, Kenya, Nigeria, Pakistan, Philippines,
Qatar, Sudan and Uganda. Statements were also made by the representatives
of Germany (on behalf of the European Union and Austria), Indonesia,
Sri Lanka, Egypt, India, Pakistan and China.

In accordance with General Assembly resolution 35/2 of 13 October
1980, the Secretary-General of the Asian-African Legal Consultative
Committee made a Statement.

Mr. C. Yamada (Japan) stated that since the granting of observer
status to the AALCC, co-operation between the two organizations had
grown. Currently, 44 countries were members of the Consultative Committee.
He reviewed the AALCC’s work on refugees and displaced persons, and
in other areas. The Member States of the AALCC hoped for future growth
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and expansion of co-operation with the United Nations. He hoped the
draft resolution would receive unaninious approval.

Mr. Ernest Martens (Germany) speaking on behalf of the European
ria, welcomed the activities of the AALCC in regard to
Sixth Committee (Legal) and the United Nations Decade
Law. In his view, the Committee’s regional arbitration
Lumpur and Cairo had contributed to the settlement of
¢ and commercial transactions. He supported the opening
of another centreé in Nairobi. He was also of the view that.many other
aspects of the Committee’s work, such as that connected with refugejes.
were directly relevant to the work of the United Nations and its agencies.
He looked forward to the forthcoming AALCC study on Modular Legislation
on the Rights and Duties of Refugees.

Union and Aust
the work of the
of International
centres in Kuala
disputes in economi

Mr. Gatot Suwardi (Indonesia) stated that the AALCC undertook
work that was supportive of the United Nations in areas of the ratification
of major conventions and treaties, and rendering assistance to the developing
countries concerning items before the Sixth Committee. Indonesia, attaching
great importance to the Law of the Sea, had suggested that the item be
included on the AALCC agenda. The AALCC’s initial work in that area
had been to assist developing countries in their efforts relating to the
United Nations Conference on the Law of the Sea. Since then it had
focussed on the exclusive economic zone, breadth of the territorial sea,
archipelagos, straits used for international navigation, marine population
and scientific research. It had also supported the ratification and entry
into force of the Convention on the Law of the Sea.

Generally, the AALCC had broadened its objectives to provide a
forum for co-operation in trade and economic relations, he continued. In
the field of economic and commercial transactions, two regional centres
had been established, one in Kuala Lumpur and another in Cairo. Reviewing
the AALCC’s work in areas such as refugee problems and the control of
narcotic drugs and psychotropic substances, he said that the AALCC had
Peneﬁted the countries of the Asian-African Region, and had also had
Impact in projecting the interests of the international community.

Mr. Stanley Kalpage (Sri Lanka) said that the AALCC had developed
as an invaluable forum for its members to discuss contemporary issues
of international law and to provide an Asian-African dimension in the
Progressive development and codification of such laws. The AALCC’s
greatest impact had been made through its work relating to the Conference
On the Law of the Sea; the Committee had a continuing crucial role to
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play in that field. Noting the work undertaken in co-operation with the
United Nations; he said, the work on the preparation of model legislation
on the status and treatment of refugees, the examination of the novel
concept on the establishment of a safety zone for displaced persons in
their country of origin, would have a positive impact on the emerging law
in those areas. Continuing co-operation between the United Nations and
the AALCC was imperative if the Committee was to continue to discharge
its invaluable task.

Mr. Karem Mahmoud (Egypt) said his country had always worked in
close co-operation with the AALCC. The regional centre for arbitration
in Cairo had made a great contribution. Egypt reaffirmed its full support
for the work of the Committee.

Mr. Bhubaneswar Kalita (India) said the AALCC acted as a forum to
project the views of Asian and African States in the evolution of new
international legal regimes to suit the needs of the developing countries
and the changed character of the international society. At a recent ministerial
meeting of the Non-Aligned Movement, ministers had called upon the
Secretariat to assist in reviewing ongoing codification and changes in
international law in different spheres. He suggested that the co-operation
between the United Nations and the AALCC should cover, as a matter of
priority, the request made by the Non-Aligned Movement to the Secretariat.
The Committee’s work on International Economic Co-operation for
Development was an area of special interest. The AALCC played a useful
role in promoting the understanding by developing countries of developments
in international law.

Mr. Khalid Jawed Khan (Pakistan) supported the draft resolution and
noted with satisfaction the continuing efforts of the Committee towards
strengthening the role of the United Nations and its various organs. The
areas of co-operation between the two organizations had significantly
widened and now covered matters in economic and humanitarian fields,
as well as international law. His country attached importance to the
active participation of the Committee in the sessions of the General
Assembly, the International Law Commission, the United Nations
Commission on International Trade Law (UNCITRAL) and in matters
pertaining to the Law of the Sea. It also commended promotion by the
Committee of wider recourse to the International Court of Justice. The
establishment of two regional arbitration centres at Kuala Lumpur and
Cairo for the settlement of disputes in economic and commercial transactions
was a welcome step. Bilateral agreements for promotion and protection
of investments generated wider flow of capital and technology to the
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ntries in the Asian-African region. Pakistan also welcomed
the Committee to prepare a legal guide on joint ventures,
prepared by UNCITRAL on drawing up international
trial works.

developing cou
the initiative of
similar to the.one
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Li Zhaoxing (China) said that the AALCC had in(.:rea.sed its
e in the international arena and made important contributions to

sive development and codification of international law. Since
the proErezo_o peration between the United Nations and the AALCC had
1980},tc1i)scr. The AALCC had adjusted its work programme to give high
gr.ow.t to matters of immediate concern to the United Nations and attached
pm;?ifnpomce to its co-operation with the International Law Commission.
f‘rnesuppon of the decision by the General Assembly to hpld a Dec.ade of
International Law, the AALCC had identified issues involved in and
possible activities for the Decade. With the Government of Qatar, the
AALCC had held a meeting on international law in Doha, in March 1994,
to promote the Decade. The AALCC had also urged its members to
accede to or ratify as soon as possible the United Nations Convention on
the Law of the Sea. It continued to give priority to the international
instruments adopted at the United Nations Conference on Environment
and Development (UNCED), especially the implementation of Agenda
21. The AALCC had attended many international meetings in the field of
environment and development, especially the meetings of the Inter-
governmental Negotiating Committee to elaborate an International
Convention to Combat Desertification. China hoped that the effective co-
operation between the United Nations and the AALCC would be further
strengthened.

Mr.
influenc

Mr. Tang Chengyuan, Secretary-General of the AALCC, said the
Committee had co-operated with the International Law Commission since
1ts inception. It had provided assistance to the delegations of its Member
States attending diplomatic conferences convened by the United Nations.
In the context of the Third United Nations Conference on the Law of the
Sea the Committee had also emerged as a global forum for the dialogoue
between the industrialized and developing countries. Such concepts of
the Convention on the Law of the Sea as the exclusive economic zone
and archipelagic states had originated in its deliberations. The activities
of the AALCC in the sphere of economic relations and trade law had also

€N complementary to the work of the United Nations, to the United
Natfons Conference on Trade and Development (UNCTAD) and to United
Nations on International Trade Law (UNCITRAL). A Special Meeting on
Vatization, convened by the AALCC in Tokyo in January, 1994 had
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produced a text for legal and institutional guidelines for privatization
programmes.

Lately the AALCC had focussed attention on the efforts of the United
Nations in such areas as the Agenda for peace, Environment and Sustainable
Development, international protection of refugees and the human rights.
Referring to the Conference on International Legal Issues organised in
co-operation with Qatar in March 1994, he said it had deliberated on
such matters as the protection of the environment, peaceful settlement of
disputes, the new international economic order and humanitarian law.
The AALCC had also participated in the UNCED which had culminated
in the adoption of Agenda 21, and the international conventions on climate
change and biological diversity. It had attended the World Conference on
Human Rights in Vienna in 1993 and had also been working with both
the United Nations High Commissioner for Refugees (UNHCR) and the
OAU for the development of international refugee law. At present, it was
focussing on the establishment of safety zones for displaced persons and
on the formulation of model legislation on refugee protection.

The Assembly then adopted, without a vote, the resolution 49/8 on
co-operation between the United Nations and the AALCC, as orally amended.
By the terms of the resolution, the General Assembly noted with satisfaction
the continuing efforts of the AALCC towards strengthening the role of
the United Nations and its various organs, including the International
Court of Justice, through programmes and initiatives undertaken by the
Consultative Committee. The Assembly also noted with satisfaction the
progress towards enhancing co-operation between the two organizations
in wider areas. The Assembly noted with appreciation the decision of the
Committee to participate actively in the programmes of the United Nations
Decade of International Law and of Environment and Sustainable
Development. While requesting the Secretary-General to submit a report
on continued co-operation at its fifty-first session, the Assembly decided
to include in the provisional agenda of that session the item on co-
operation between the United Nations and the AALCC.

Co-operation between the United Nations and the Asian-African Legal
Consultative Committee, Resolution 49/8 adopted on 25 October 1994

The General Assembly

Recalling its resolutions 36/38 of 18 November 1981, 37/8 of 29
October 1982, 38/37 of 5 December 1983, 39/47 of 10 December 1984,
40/60 of 9 December 1985, 41/5 of 17 October 1986, 43/1 of 17 October
1988, 45/4 of 16 October 1990 and 47/6 of 21 October 1992.
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sidered the report of the Secretary-General on co-operation

; con .
gavine nited Nations and the Asian-African Legal Consultative

petween the U
Committee.
ing heard the statement made by the Secretary-General of the
-Ha::frfcan Legal Consultative Committee on the steps taken by the
ASlan_ltative Committee to ensure continuing, close and effective co-
Consu

peration petween the two organizations,
(o)

1. Takes note with appreciation of the report of the Secretary-General.

5. Notes with satisfaction the continuing efforts of the Asian-African
Le al. Consultative Committee towards strengthening the role of the United
Na%ions and its various organs, including the International Court of Justice,

through programmes and initiatives undertaken by the Consultative

Committee;

3. Notes with satisfaction the commendable progress towards enhancing
co-operation between the United Nations and the Consultative Committee

in wider areas;

4. Notes with appreciation the decision of the Consultative Committee
to participate actively in the programmes of the United Nations Decade
of International Law and of environment and sustainable development;

5. Requests the Secretary-General to submit to the General Assembly
at its fifty-first session a report on co-operation between the United Nations
and the Consultative Committee;

6. Decides to include in the provisional agenda of its fifty-first session
the item entitled “Co-operation between the United Nations and the Asian-
African Legal Consultative Committee”.

(iif) AALCC’s Legal Adviser’s meeting, New York : 27th October 1994

The AALCC Legal Adviser's Meeting was convened at the United
Natl_ons Headquarters in New York on 27th October 1994, under the
Chalrmanship of Mr. Chusei Yamada, Ambassador of Japan to India and
the then President of the AALCC. The representatives from the following
member and associate Member States participated in the meeting:—
Bangladesh, China, Egypt, Ghana, India, Indonesia, Japan, Jordan, Libya,
Malaysia, Myanmar, Nigeria, Pakistan, Philippines, Qatar, Republic of

Orea, Saudi Arabia, Senegal, Uganda, Yemen and Botswana.
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Permanent Observer: Australia

Non-Member States: Algeria, Canada, France, Malawi, Mexico,
Morocco, Mozambique, Namibia, South Africa, Togo, Tunisia, United
Kingdom, Zimbabwe.

Mr. Hans Corell, the Legal Counsel of the United Nations spoke on
the topic ‘Law of the Sea’. He stated that the entry into force of the
Convention on the Law of the Sea would have impact on the activities
of the United Nations in two major areas, one being the establishment of
new institutions under the Convention, and the other being activities and
functions to be carried out by the Secretary-General in direct response to
and in accordance with provisions of the Convention. He said in the past,
the Secretary-General of the United Nations had emphasized that the
Law of the Sea was a specialized field of international relations on a
global scale, encompassing important aspects of international law, political
considerations and economic and social dimensions. This fact remained
as true and valid as ever. He expressed the hope that AALCC would
continue to support the implementation of the Convention on the Law of
the Sea and fully carry out the mandate of the Secretary-General in that
regard.

The President of the International Court of Justice, Mr. Mohammed
Bedjaoui made a reference on some problems relating to the implementation
of the decisions of the International Court of Justice. He said that it was
no use wasting capital and energy if the final decision of the ICJ in
general and in the peaceful settlement of disputes was not executed through
the legal system. The decisions often were in the nature of advice,
consultative opinions, which could be binding or decisive.

In this regard, he referred to the Headquarter’s Agreement between
the U.N. and the U.S.A. (Section 21) and the Convention on Privileges
and Immunities of the U.N. (Section 30). He also touched upon the
awards and ordinances of the Court and made mention of Articles 59, 60
of the Court’s Statute. Speaking about the implementation of the Court’s
decisions he touched upon Article 93 of the Charter of the U.N. dealing
with Member and Non-member States, Parties to the U.N. Charter and/
or to the ICJ and those not Parties thereto. He also referred to the territorial
and border disputes and cited examples of Libya and Chad; Burkina Faso
and Mali. Implementatior. difficulties were found in the case of Military
and para-military activities in Nicaragua (Nicaragua versus US).

The Charter offered a mechanism through which a State with the help
of the Security Council can obtain the implementation of the Court’s
order but there too the veto power intervened.
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The Chairman of the International Law Commission, Prof. Vereschetins,
ing the relationship between the ILC and AALCC introduced
h development of a new constitutional law in Russia.

the

The Deputy Director of UNHCR liaison office at the UN Ms. Pirkko
aid the long standing co-operation between the AALCC and

i Sh d always been most fruitful. She expressed “there is a
UNHCR » d to develop legal norms and establish new standards for
contmued ;:;,e rotection of uprooted populations and for searching durable
addressmgto tfné)ir plight, we have no doubt that the AALCC'’s contribution
fg lltl}tlleondsevelopment of such norms and standards will continue to be

significant.
The Chairman of the Sixth Committee informed the meeting about
the work carried out by the Sixth Committee and pointed out the documents

being recommneded for adoption.

while stress

The Legal Advisers of India and China also addressed the meeting.
They emphasised upon the significance and benefit of the meeting as
well as the important role played by AALCC in respect of its efforts to
popularise the rule of law in the Member States. They asked some questions
relating to the recent development in the Russian Constitutional Law and
the Convention on the Safety of United Nations and Associated Personnel.

The Secretary-General of the AALCC in his statement referred to the
important legal issues on which the AALCC was presently focussing.
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II. Law of the Sea

(i) Introduction

The topic ‘Law of the Sea’ was first taken up for study by the
AALCC in 1970 at the initiative of the Government of Indonesia and has
thereafter remained a priority item at the regular Sessions of the Committee.
It has also been the subject of discussion at inter-sessional and working
group meetings. Initially conceived as a programme of rendering assistance
to Asian-African governments to prepare themselves for the Third United
Nations Conference on the Law of the Sea through preparation of background
papers and provision of opportunities for indepth discussions, the Committee
has® gradually emerged as a useful forum for a continuing dialogue on
some of the major issues on this subject. Subsequent to the adoption of
the United Nations Convention on the Law of the Sea 1982, the Committee
at its Twenty-thjird Session held in Tokyo in May 1983, approved the
future programme of work on this subject. This included a comprehensive
set. of broad issues such as (1) The encouragement of taking steps towards
r_atlfication of the Convention; (2) Undertaking of studies from time to
time on specific matters or issues of practical importance to member
goveml'.nents for the purposes of the implementation of the Convention;
g) AS§ls_tance to Governments in regard to the work of the Preparatory

ommussion; and (4) The examination of the question of promoting regional

:;gllb-regioﬂa‘l co-operation taking into account the interests of landlocked
geographically disadvantaged States.

Worll(: :‘;;Sgeclfic topics were subsequently included in the programme of
on the ba. e ot the Kathmandu (1985) and Arusha (1986) Sessions
the four tsns' of.prehmme.lry papers prepared by the Secretariat. Among
‘Report OOP‘CS included in the programme of work was an item entitled
accord i tl}e Progress of Work at the PREPCOM’, established in

ance with the Resolution I of the Third United Nations Conference

on the S .
e, Law of the Sea. This item had been considered at successive
SS10nS of the Committee.
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The item was last considered at the Thirty-third Session of the Committee
held in Tokyo in 1994 whereat the Committee considered the Secretariat
brief on the progress of work in the Preparatory Commission for the
International Seabed Authority and the International Tribunal for the
Law of the Sea and the informal consultations under the auspices of the
Secretary-General aimed at promoting dialogue and at addressing issues
of concern to some States in order to achieve universal participation in
the Convention. The Committee at that Session inter alia decided to
inscribe on the agenda of its Thirty-fourth Session an item entitled
“Implementation of the Law of the Sea Convention, 1982”. The latest
brief seeks to furnish an overview of some developments in the matters
relating to the Law of the Sea.

This subject matter is one in which all the Member States of the
AALCC are deeply interested and the significance of ratifying the Convention
on the Law of the Sea cannot be over emphasized. This endeavour has
hitherto been a modest step in the AALCC Secretariat’s resolve to underscore
the unified character of and to promote the universal adherence to the
UN Convention on the Law of the Sea, 1982.

Thirty-fourth Session : Discussions

Introducing the item the Deputy Secretary-General (Mr. Essam Abdel
Rehman Mohammed) recalled that the Committee at its Thirty-third session
had inter alia decided to inscribe on the agenda of the Thrity-fourth
session an item entitled “Implementation of the Law of the Sea Convention,
1982 and that the brief of documents ptepared by the Secretariat Doc.
AALCC/XXXIV/95/5 and SA furnished an overview of developments
relating to the entry into force of the United Nations Convention on the
Law of the Sea, the establishment of the International Seabed Auhtority
and the establishment of the International Tribunal for the Law of the
Sea. Recalling that the Convention had entered into force on November
16, 1994, he pointed out that the General Assembly had in July 1994
adopted the Agreement Relating to the Implementation of Part XI of the
United Nations Convention on the Law of the Sea, 1982. Pointing out
that the July Agreement and Part XI of the Convention on the Law of the
Sea were to be interpreted and applied together as a single instrument
and that in the event of any inconsistency between the Agreement and
Part XI of the Convention the provisions of the former instrument are to
prevail, he said that the Agreement relates to nine matters viz. (i) Costs
to State Parties and institutional Arrangements; (ii) The Enterprise; (iii)
Decision-making; (iv) Review Conference; (v) Transfer of Technology;
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(vi) Production Policy; (vii) Economic Assistance; (viii) Financial Terms
of Contracts and (ix) the Finance Committee.

Turning to the International Seabed Authority he said that th_e first

ion of the Authority held in November 1994 to coincide with the
e into force of the Convention was largely ceremonial. The second
e of the International Seabed Authority held in March 1995 concluded
se_ss}:c;;:e adoption of the rules of procedure. Although the issue of election
wf}tthe 36 members of the Council of the Seabed Authority had generated
Z lot of debate no consensus was reached.

The Observer for the International Ocean Institute (Mrs. Mann Borgese)
said that the entry into force of the UN Convention on the Law of the
Sea, 1982 was surrounded by developments which pose new challenges.
In her view the Agreement relating to Part XI of the Convention was
seriously flawed and did not conform to the highest standards of international
law. The Agreement of July 1994 had created an International Seabed
Authority which was not viable mainly because the Agreement generated
contradictions and weaknesses. The difficulties expressed in the election
of the members of the Council in March 1995 demonstrated their infirmity.
She pointed out in this regarde that although the category of States to be
included in the Council is taken from the Convention these categories of
States are now treated as Chambers not only with regard to voting but
even as regards the mode of their election. The chambers are in fact self-
elected, since each group of States that qualified for each ‘chamber’ is
allowed to nominate only as many candidates as will constitute that
chamber. All the Assembly can do is, not to elect the members of the
Council, but to rubber-stamp a self-clection by the States that are to
constitute the chambers. She emphasized that the danger on the horizon
is that the Seabed Authority may come to be considered dysfunctional
and die a quiet death. The Seabed Authority she stated is the only existing
institutional embodiment of the principle of the Common heritage of
Mankind. Advocating an evolutionary approach she said that the plan for
.the Joint exploration of a first mine site for the Enterprise should be
implemented if the Seabed Authority is to survive.

Referring to the dangers to the Law of the Sea Convention particulalry
Part V thereof she proposed the strengthening of regional fisheries
Organizations within the context of regional co-operation and organization.

Mrs. Borgese stated that the process of ratification and implementation
of the Law of the Sea Convention had been overtaken by the UNCED
and.that the confluence of UNCLOS and UNCED had not only reinforced
each other but also begin to transform the UN system. The UNCLOS and
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the annual fixed fee and the obligation of the three registered pioneer
investors and of their certifying States to carry out stage I of the exploration
work; and (iv) report of the Group of Technical Experts to the General
Committee on the application of the Government of the Republic of
Korea for registration as a pioneer investor.

On matters arising from the imminent entry into force of the Convention
the issues before the PREPCOM included (i) consideration of the provisional
agenda for the first session of the Assembly and of the Council of the
Authority; (ii) consideration of the budget for the first financial period
of the International Seabed Authority; (iii) date of the first session of the
Assembly of the Authority; (iv) proposed meeting of the States parties to
the Convention relating to the practical arrangements for the establishment
of the International Tribunal for the Law of the Sea; and (v) final report
of the PREPCOM to the Assembly of the International Seabed Authority
at its first session.

It may be recalled that paragraph 3 of Article 308 of the Convention
on the Law of the Sea provides that the Assembly of the Authority shall
meet on the date of entry into force of the Convention and shall elect the
Council of the Authority, which is the executive organ of the Authority
comprising 36 members. Accordingly the Secretary-General of the United
Nations Mr. Boutros-Boutros Ghali opened the first session of the
International Seabed Authority in Kingston on 16 November 1994 to
coincide with the coming into force of the Convention. The Three-day
Session which was largely ceremonial in nature decided to convene a
resumed session between 27th February and 17th March 1995. It may be
stated that the Secretariat of the AALCC was represented at the resumed
session of the Seabed Authority by the Assistant Secretary-General Mr.
Asghar Dastmalchi. The report of that session has been reproduced herewith.

Report on the work of Assembly of the International Seabed Authority
during the second part of its first session held in Kingston, Jamaica,
27th February-17th March 1995

The second part of the first session of the Assembly of the International
Seabed Authority was convened in Kingston, Jamaica from 27 February
to 17 March 1995. The first part, which was primarily of a ceremonial
nature, had earlier been held in Kingston from 16 to 18 November 1994
to commemorate the establishment of the International Seabed Authority,
which coincided with the entry into force of the United Nations Convention
on the Law of the Sea. The third part of the first session is scheduled to
be held in Kingston from 7 to 18 August 1995.
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The Assembly was attended by delegates from 87 Member-States and
one entity, the European Community. 15 states and 5 Internﬂational
Organizations took part in the Session as Observers. The AALCC was
represented by the Assistant Secretary-General Mr. Asghar Dasmalchi.

Mr. Hans Corell, Under-Secretary-General for Legal Affair_s and LFgal
Counsel of the United Nations, acting as the Temporary Prgmdent f)t.l.he
Assembly, opened the second part of the first s_cssion. During the 1n1t1a~l
meeting the Assembly decided to commence its work un_der the draft
rules of procedure recommended by the Preparatory Commission f‘or the
International Seabed Authority and for the International Tribunal for the
Law of the Sea until such time as it adopted its own rules of procedure.

The Assembly had on its agenda the election of the President, the
adoption of its rules or procedure, election of members of the Council of
the Authority, the nomination and election of the Secretary-General of
Authority and election of members of its other major organs (the Legal
and Technical Committee and the Finance Committee). Consideration of
the final report of the Preparatory Commission for the International Seabed
Authority and for the International Tribunal for the Law of the Sea, and
also the organization of a Secretariat, a provisional budget and other
financial matters, and the transfer of property and records from the
Preparatory Commission to the Authority were also on the agenda of the
meeting.

The Assembly elected by acclamation, Dr. Hasjim Djalal (Indonesia)
as President of its first session. On the election of Vice-Presidents for the
Assembly, discussions generated on whether regional groups as well as
special interest groups should be represented on the Bureau of the Assembly.
Finally, four Vice-Presidents Algeria, Mexico, Russian Federation and
Canada were elected by acclamation from the list of candidates drawn up
by the President of the Assembly after consultations with regional Groups.

“The four Vice-Presidents represent all the regional groups except Asia,

which holds the presidency.

The Assembly, following informal consultations held by the President,
appointed the following 10 members to a Working Group assigned to
develop the Assembly’s rules of procedure Egypt (Chairman), Germany,
United Kingdom, Russian Federation, Poland, Brazil, Jamaica, Republic
of Korea, Indonesia and Senegal.

The Preparatory Commission for the International Seabed Authority
and for the International Tribunal for the Law of the Sea had recommended
to the Assembly for its consideration draft rules of procedure contained
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in document LOS\PCN\WP.20\Rev.3. In addition, and in the light of the
adoption by the United Nations General Assembly on 28 July 1994 of the
Agreement relating to the implementation of Part XI of the United Nations
Concention on the Law of the Sea, the Secretariat had prepared document
ISBA\A\WP.| containing suggestions for revising the draft rules of procedure
of the Assembly issued by the Preparatory Commission taking into account
the provisions of the Agreement. At the request of the Assembly, the
Secretariat then prepared a working paper by merging these two documents,
and the new document (ISBA\A\WP\.2) was then considered by the Working
Group. Following discussions, the working group submitted to the Assembly
an updated version of the draft rules of procedure (document ISBA\A\W .3).

The Assembly in the course of discussing the draft rules of procedure
recognized the difficulties and lack of agreement on the provision of
Rule 85 on the terms of office of some Council members, which calls for
determining by lottery which Council members will serve an initial two-
year term. But finally the Assembly adopted the Rules of Procedure and
decided that the determination of the members of the Council whose
terms were to expire at the end of two years, should as a general rule,
be left to the agreement of each group. It no agreement could be reached,
the members whose terms were to expire at the end of two years should
be chosen by lots to be drawn by the President of the Assembly immediately
after first election.

The complexity of determining the criteria for membership in the
various groups of States in the Council, caused great difficulties and
consumed almost the entire time of the session. According to the Agreement
Relating to the implementation of Part XI of the United Nations Convention

on the Law of the Sea, the Council shall consist of 36 members from five
groups of States.

Group I would have four members from among those parties which,
during the last five years, have either consumed more than 2 per cent in
value terms of total world consumption or have had net imports of more
than 2 per cent in value terms of total world imports of the commodities
produced from the categories of minerals to be derived from the international
seabed area—the “Area”. Of those four, one should be the State with the
largest economy in eastern Europe in terms of gross domestic product,
and the other having the largest economy in terms of gross domestic
product on the date of the entry into force of the Convention.

Group II would have four members from among the eight parties
which have made largest investments in preparation for and in the conduct
of activities in the Area. Group Il would consist of four States parties
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which, on the basis of production in areas under their jur.isdiction, are
major net exporters of the categories of minerals to be derived from the
Area, including at least two developing Stat.es whose.exports of such
minerals have a substantial bearing upon their economies.

Group 1V would have six membgrs 'from among developing States,
representing special interests. The specnial interests to be represented \yould
include those States with large populations, lanq-locked or geggraphlcally
disadvantaged States, island States, States which are major 1mpor.ters of
the categories of minerals to be derived from the Area, States which are
potential producers of such minerals and least developed States.

The last group, Group V, would have 18 members elected on 'the
basis of equitable geographical distribution, provided that ea.ch geographical
region shall have at least one member elected. For this purpose, t.he
geographical regions shall be Africa, Asia, Eastern Europe, Latin America
and the Caribbean, and the Western Europe and other States.

Different formulae and several criteria for membership in the Council
were discussed in the Assembly. The President of the Assembly was
asked to draw up a list of countries for applying for membership in the
Council under specific interest categories defined by the Conventipn gnd
the Aereement, to enable those States to start negotiating on nomination
for the Council. As the number of potential candidates in each interest
group exceeded the number of seats allotted for that group, so it seemed
necessary that the principle of rotation, as mentioned in the Agreement
should be applied as a general rule. States in those groups should themselves
determine how to apply the principle. There was no doubt that a State
could be nominated from only one group, even if that State met the
criteria for membership in more than one group.

During the debate, it appeared that the questions of equitable
geographical distributions of seats in the Council would be problematic.
Many speakers said that the Council should provide both for representation
among interest groups and for equitable geographic distribution. As both
are important so it should be determined which countries fell into which
categories, with countries specified for more than one category being
listed in only one. It was argued by some developing countries that
equitable geographical distribution must be an essential part of the final
make-up of the Council. Out of the 36 members of the Council, the
appropriate representation for each regional group had to determined. To
some degree the allocation in Group I (a), II (b) and III (c) would affect
membership in Group IV (d) and V (e).
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In determining the appropriate representation in the Council there
were divergent views, whether distribution of Council seats among the
regional groups should be in proportion to their membership in the Assembly
of the Authority or other criteria including the “so called North-South
balance”, the principle of fairness and flexibility to be considered economic
weightage in determining seat allocations which measured the financial
contribution of States to the Authority, the seriousness of members candidacy
and the idea that distribution of seats should be forward-looking with no
reference to past formulae were discussed extensively.

The representative of Sudan proposed that by dividing the number of
members in the Assembly 139 by the 36 Council seats, each Council seat
would represent 3.86 Assembly members. By dividing the number of
member States in each region by that figure he calculated the following
formula for proportional representation. Africa which has 44 members,
would have 11.39 seats; Asia with 38 members, should have 9.84 seats;
Eastern Europe, with 13 members States, should have 3.76 seats, Latin
America and the Caribbean with 23 members, should get 5.96 seats, and
the Western European and other States, with 21 members, would get 5.44
seats. Several representatives of developing countries explained that the
Convention and the Agreement on the implementation of Part XI, provided
clear guidance on how Council seats were to be allocated. The letter of
those agreements should be adhered to. If the Assembly pursued the
concept of “weighted voting”, it would be opening up a Pandora’s box
and, in effect, going backwards.

The industrialized countries of the West believed that the principle
of equitable geographical representation on the Council should not be
based on proportionality, in other words, simply the number of members
in each group. Although their group was small, it included powerful
consumer and producer interests that should be adequately reflected on
the Council. So the need to seek a proper balance between industrialized
countries on the one hand and developing countries, on the other, should
be properly adhered. The aim was that the majority of the South would
not be in a position to automatically achieve a decision with a two-thirds
majority, only to be voted in one of the chambers on the Council. The
North-South “balance would aiso prevent a minority from constantly
blocking decisions”.

The representative of France speaking on behalf of the Western European
and other States Group, said that he agreed that the Assembly must abide
by the letter of the agreement which sopke of equitable geographical
distribution. His Group was not trying to go back on the Agreement,but
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the last category of members described in the Agreement dealt specifically
with equitable geograp.hica}l representati-on. There was no case for equitable
geographical distrib.utlon in the Councﬂ_ to bf: based solely on the number
of States in each reglon.al group. P.ropomonalxty was noF th.c sovle pararpetc_—:r
for applying the criterion of equitable geograph¥cal d‘lstnbut.lon. Crl.terla

her than numbers should be used. The councils .ot other international
e such as the Food and Agriculture Organization (FAQO), had strong
organs,'btherefore, the Council of the International Seabed Authority would
powers,very important character. The Assembly should take a closer look
havﬁea ositive arguments in favour of the two ideas of his Group. The
?,trstt w:s the question of partnership in the exploitation of the deep seabed
to ensure that products were extracted and distributed. Partners sl?ould be
equal and the notion of blocs should not be emphasized excessively. If
that were to be the case, then the industrialized countries, which were in
a minority, would not be keen to accede to the Convention. If the

industrialized group were relegated to a minority, they would be frustrated.

The Assembly should base its decisions on real, international, objective
criteria. For example, in the United Nations Development Programme
(UNDP) and the United Nations Children’s Fund (UNICEF), the Western
European States had the largest number of seats. Those were facts that
had meaning in the capitals of those States. The Western States would
prefer to avoid the use of blocs and a North-South dichotomy. No party
should be put in an uncomfortable, minority position.

Other representatives of the industrialized countries while endorsing
the views put forward by France indicated that the composition of the
Council should inspire confidence in those capitals where ratification of
the Convention was still being considered. The application of equity in
the present context required a political decision, taking into account a
multitude of factors to achieve a balanced cooperation, not confrontation.
It was mentioned that the Authority was not a political international
organization like others, it was an economic body, dedicated to exploiting
resources of the deep seabed. States such as the Western States should
be able to bring to bear their economic weight in the work of the Authority.
There was reference to other bodies in the United Nations system, in
which proportionality had not been the basis for determining equitable
geographical distribution of seats. The UNDP and the UNICEF governing
bodies had distributions that were consistent with the desire of the Western
States, to ensure the positive engagement of the Industrialized Countries
to develop the technology for the mining of the deep seabed. If those

S}tlates failed to undertake the work, there would be no benefits to be
Shared.
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In essence, it was mentioned that, there were only two groups of
States; those which undertook activities and those that did not do so,
Partnership between both the groups was needed. The West had not put
forward exaggerated proposals, because the Convention had made
clear that there could be at least nine Council members from developed
countries.

The developing countries surprised by the new demands of the
industrialized States reminded that the North was not in danger of being
swamped in the Council, in a manner similar to that of the United Nations
Conference on Trade and Development. In fact many industrialized
developing countries such as the Republic of Korea which were neither
in the South nor in the North, were likely to be major operators in the
International Seabed Area. There could not be any rigid dichotomy
between two supposed categories of countries in respect of deep seabed
mining. Many so called developing countries were more industrialized
than countries in Europe and they were in fact in a state of a “in-betweenity”.
Many speakers from “the Group of 77 were of view that the Assembly
should adhere to the clear formula dealing with the composition of the
Council as contained in the Agreement and not reconsider the criteria for
determining Council membership. It should work with the legal text before
it, remembering that it was enacting legislation of a permanent nature.
States that might lack the capability or technology today might develop
those abilities in the future, and their interest should not be frustrated
today.

The representative of Brazil proposed that the Assembly should try
to evaluate the real interests of States and regions by assessing their
presence at the current session, the very first of The International Seabed
Authority. Based on the list of participants, there was a total of 75 States
taking active part in the Assembly; 23 from Africa; 19 from Asia, 15
from Latin America and the Caribbean, 15 from Western European and
other States; and 3 from Eastern Europe. That was a ratio of 2.08 Assembly
member to each Council seat. based on a division by 2.08, therefore, 11
Council seats should be allotted to Africa; 9 to Asia; 7 to Latin America
and the Caribbean, 7 to Western Europe; and 1 to Eastern Europe, for a
total of 35 seats. The one seat outstanding in the Council could be allocated
later.

Some developing countries recalled that they had made several
concessions to ensure universal participation in the Convention by
recognizing the interests of nations that had not ratified the Convention.
Equitable geographical representation was necessary to secure cooperation
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by all sides. No group of States should be allowed to exercise hegemony
over the Council.

The comparison of the Authority with other International Organizations
was odious as the Authority was different from other bodies. The Council
should not elevate the interests of some groups above those of others to
such an extent that they would dominate the Council at the expense of
those who had ratified the Convention. The Authority was to govern a
Corﬁmon Heritage of Mankind that was why all interest must be kept in

balance.

The President, after several lengthy discussions, proposed a formula
for allocating the seats in the Council in respect of each regional group.
His proposal took into account the concept of proportionality and the
need to maintain a balance in the representation in the Council. The
President made the following suggestions that:

(a) The distribution of seats among the geographical regions for this
election of the members of the Council shall be without prejudice
to the distribution of seats among the geographical regions for
the next election of the members of the Council, which shall have
to take into account the new membership of the Authority at that
time:

(b) Representation by a member in the present Council of a particular
group of States referred to in paragraph 15 (a) to (d) of section 3
of the Annex to the Agreement, shall, whether or not the principle
of rotation is applied in that Group, be without prejudice to its
representing other groups of States in the future; at the same
time, the representation by members in the present Council of the
various groups of States does not preclude the rights of other
States to represent these groups in the future;

(¢) The general balance of seats established in the present Council

petween developing and developed countries shall be maintained
in the future.

Th.e President’s proposal regarding the allocation of seats in the Council
was 'dlscussed extensively in meetings of regional groups. Since no
unanimous decision emerged from the discussions of the proposal it was
NOt possible to reach consensus on this 1ssue.

# The meetings of the group of States referred to in paragraph 15 (a)
wh'the Ag_ree.mem, “States parties which, during the last five years for
ich statistics are available, have either consumed more than 2 per cent
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in value terms of total world consumption or have had net imports of
more than 2 per cent in value terms of total world imports of the commodities
produced from the categories of minerals to be derived from the Area”,
known as Group A or group I were attended by Belgium, Brazil, China,
France, Germany, Italy, Japan, Republic of Korea, Russian Federation,
United Kingdom and United States (Coordinator). The Group met to
discuss the nomination of four States meeting the criteria contained in
that paragraph for election to the Council.

The Group decided not to recommend a list of States meeting the
criteria of paragraph 15 (a). Members of the Group held different views
on the interpretation of the criteria. Some expressed the view that the
criteria require that a consuming or importing State must meet the 2 per
cent threshold for the value of each of the four minerals (manganese,
copper, cobalt and nickel). Others expressed the view that the criteria
require that States meet the threshold for the combined value of all four
minerals. Without prejudice to the resolution of this question in regard
to future elections, the Group decided to take a flexible and inclusive
approach to its deliberations.

The Group took note of the fact that the United States, the United
Kingdom, the Russian Federation, Japan, Germany, Belgium and Italy
informed the President of the Assembly of their interest in being nominated
for election to the Council. Belgium, Italy and Germany decided to withdraw
their requests to be nominated by the Group on the understanding that,
without prejudice to the interests of other States meeting the criteria in
paragraph 15 (a), the application of the principle of rotation in future
elections would provide opportunities for their election to the Council as
representatives of the Group.

The Group agreed to the nomination of Japan, the Russian Federation,
the United Kingdom and the United States. The Group agreed to nominate
the Russian Federation and the United States for election for a two-year
term and to nominate Japan and the United Kingdom for a four-year
term. It should be noted that the acceptance by the Russian Federation
and the United States of two-year terms is on the understanding that the
Assembly will affirm, at the time of election, that paragraph 15 (a) requires
the inclusion of one State from the Eastern European region having the
largest economy in that region in terms of gross domestic product and of
the State, on the date of entry into force of the Convention, having the
largest economy in terms of gross domestic product, should those States
seek re-election to the Council under that paragraph, and upon the
understanding that the principle of rotation would apply to Japan and the
United Kingdom after four years.
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After the initial meetings of the group of States referred to in paragraph
15 (b), or Group IT “which have made the largest investments in preparation
for and in the conduct of activities in the Area, either directly or through
their nationals”, known as Group B or Group II, the coordinator of the
Group, Canada, informed the President that after considering information
provided by delegations with respect to investments by their States in
preparation for and in the conduct of activities in the Area, the delegations
unanimously agreed that the following States constitute the eight largest
investors for purposes of paragraph 15(b): China, France, Germany
(Coordinator), India, Japan, the Netherlands, Russian Federation and the

United States.

The Group of the eight largest investors proceeded to discuss the
nomination of the four candidates to represent the Group in the Council.
Five States, China, France, Germany, India and the Netherlands, declared
their intention to represent the Group in the Council. In consultations
between the interested States as well as between them and the coordinator,
it was not possible to reach agreement on which four States shall be
nominated. It was also not possible to decide which of the candidates
will be nominated to serve on the Council for a two-year term or for a
four-year term. Also unresolved is the question of the application of the
principle of rotation.

The meetings of the group of States referred to in paragraph 15 (c),
or Group III, “States parties which, on the basis of production in areas
uqder their jurisdiction, are major net exporters of the categories of
minerals to be derived from the Area”, known as Group C, were attended
by Australia (Coordinator), Brazil, Canada, China, Chile, Cuba, France,
Gabo.n, India, Indonesia, Mauritania, Mexico, Namibia, Philippines, Poland,
Russmn Federation, South Africa, United States and Zambia.

i ai:jx cc(;untrie§ from this Grou.p—Au.stralia, Chile, Gabon, Indonesia,
B e aGn Zambia—presented their candidatures for the four seats available
i roup. Although some delegations indicated a willingness to be

1ble, at this stage—and particularly in the light of the fact that other

issues stj .
: es Stll% need to be resolved—there has been no final agreement on the
Our candidtes.

Clec:ito‘;v-.:s z;lso agreed that the principle of rotation should apply to future
a mean'o candidates fpr the Group, and that this should be interpreted

. Ing that there is a general expectation that members of this
| P Will move on and off the Council. This would not preclude the
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possibility of individual countries making informal arrangements between
themselves, such as reciprocal support arrangements. Nor would it preclude

countries having consecutive terms on the Council, if this was agreed by
the Group.

It was further agreed that at this stage it was not appropriate to make
a definitive list of countries eligible for election to the Group. However,
some delegations suggested that this was something which should be
considered in the future. Reference was made to an informal understanding
reached at the Third United Nations Conference on the Law of the Sea
that the Group should reflect an equal balance between developing and
developed countries. But some delegations challenged it and questioned
the logic and reason to maintain an equal balance between the North and
the South in this group exclusively. The issue of which candidates would
be nominated for a two-year term and which would be nominated for a
four-year term was not discussed.

The meetings of the group of States referred to in paragraph 15 (d),
of the Agreement “developing States parties, representating special interests”,
which include those “States with large populations, States which are
land-locked or geographically disadvantaged, island States, States which
are major importers of the categories of minerals to be derived from the
Area, States which are potential producers of such minerals and least
developed States”, known as Group D, were attended by Argentina,
Bangladesh, Brazil, Burkina Faso, Cameroon, China, Costa Rica, Cuba,
Egypt, Fiji, Gabon, India, Indonesia (Coordinator), Jamaica, Kuwait,
Malaysia, Malta, Marshall Islands, Mauritania, Mexico, Mozambique,
Myanmar, Nigeria, Oman, Paraguay, Philippines, Republic of Korea, Sudan,
Trinidad and Tobago, United Arab Emirates, Viewtnam and Zambia.
Several States declared their intention to seek nomination to the Council
within this Group, and other States also expressed their interest interest
in being nominated in either Group D or Group E. In view of the discussions
taking place in other Groups, no definitive list of candidates of this
Group has been drawn up.

The President, at the concluding meeting expressed the hope that
during the third part of the first session of the International Seabed
Authority which would be held in Kingston from 7 to 18 August 1995
the matter of the election of the Council members would be resolved.
Some delegates, however, could not conceal their dissatisfaction, as

no business was accomplished, except the adoption of the Rules of
Procedure.
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d hoc meeting of states parties to the United Nations Convention on

':he Law of the Sea

i :shment of the International Tribunal for the
s quzut(:; (glflztlfglcl)sl:l at its session held in August 199‘4 had
hfied that the Secretary-General convene an ad. hoc meeting ]?f
arties to the Convention soon after the entry into force of t e
e St 2 Following this recommendation of the PREPCOM relaqng
Conventlol;-. hment of the International Seabed Tribunal an ad hoc meeting
R = l§ s to the Convention on the Law of the Sea was convene 1n
e Pal.tleNovembcr 1994. That meeting of the State Parties to the
ded on 22nd November 1994 inter alia that: (i) there will
f the first election of the Members of the Tribunal. Thp
d f the first election of the 21 Members will be 1 August 1996. This
a.te b ne-time deferment; (ii) Nominations would open on 16 May
= be,A,aS(:ate in the process of becoming a party to the Convention may
z?)?nsi.nate candidates. Such nominations shall remain provisional and shall
not be included in the list to be circulated by the Secretary-General of the
United Nations in accordance with Article 4(2) of Apne.x VI, unless _the
State concemned has deposited its instrument of ratification or acc':essmn
before 1 July 1996; (iii) nominations will close on 17 June 1996; (iv) The
list of the candidates will be circulated by the Secretary-General. on 5
July 1996; (v) Subject to the above decisions alll proce.dures relatmg. to
the election of the members of the Tribunal as provided for in the Convention
shall apply; and (vi) no changes shall be made to this schedule unless the
States Parties agree by consensus.

Law of ¢
recommen

New York in N
Convention decl
be a deferment O
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III. The United Nations Decade of
International Law

(i) Introduction

The topic entitled “The United Nations Decade of International Law”
was first placed on the agenda of the Twenty-ninth Session of the Asian-
African Legal Consultative Committee held in Beijing in 1990 following
upon the adoption by the General Assembly of resolution 44/23 declaring
the Decade of the Nineties as the United Nations Decade of International
Law. The main objectives of the Decade are:

(1) to promote acceptance of and respect for the principles of
international law;

(ii) to promote methods and means for the peaceful settlement of
disputes between States, including resort to and full respect for
the International Court of Justice;

(iii) to encourage the progressive development and codification of
International Law; and

(V) to encourage the teaching, study, dissemination and wider
appreciation of international law.

Introducing the item at the Twenty-ninth Session of the Committee
the Secretary-General observed, inter alia, that it was appropriate that
the Committee address itself to and respond to the resolution 44/23 of the
Gem‘fral Assembly, The Committee at its Twenty-ninth Session after due
consideration of the Secretariat Note mandated the Secretariat to prepare
a4 comprehensive study on the United Nations Decade of International
Law. Subsequently, the Secretariat prepared and forwarded to the office
?}fetl; Legal Cqunsel of the United Nations its observations and views on
o thzci}je'wmh were reproduce.d in the Report. of the Secretary-General

nited Nations on the item “The United Nations Decade of
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International Law”. At that session the Committee had also decided to
include the item on the agenda of its Thirtieth session. The item has
thereafter been considered at each successive session of the Committee
as well as at the meeting of the Legal Advisers of the Member States of
the Committee.

Introducing the item at the Thirty-third Session of the Committee
held in Tokyo in 1994 the Secretary-General stated inter alia that the
General Assembly Resolution 48/30 had invited all States and international
organizations to provide, update or supplement information on the activities
that they had undertaken in the implementation of the objectives of the
Decade, and that the AALCC Secretariat had accordingly furnished to
the Office of the Legal Counsel of the United Nations some notes and
comments in that regard. He pointed out that the Committee at its Thirty-
second Session held in Kampala in 1993 had accepted the offer of the
Government of the State of Qatar to host an International Conference on

the International Legal Issues Arising under the United Nations Decade
of International Law.

At the Tokyo Session the Committee inter alia reaffirmed the importance
of strict adherence to the principles of international law as enshrined in
the Charter of the United Nations and requested the Member States to
continue to give serious attention to the observance and implementation
of the Decade and requested the Secretary-General of the Committee to
apprise the Secretary-General of the United Nations of the initiatives
taken by the Committee in that regard. Whilst taking note with appreciation
of the efforts of the Government of the State of Qatar to convene on
International Conference on the International Legal Issues Arising under
the United Nations Decade of International Law in March 1994 the
Committee strongly recommended that all Member States participate therein
at high level. The Committee directed the Secretariat to continue its
efforts towards the realization of the objectives of the United Nations
Decade of International Law and decided inter alia that the item be given
serious attention and that it be placed on the agenda of the meeting of
the Legal Advisers of member States of the Asian-African Legal Consultative
Committee to be convened at the United Nations office in New York
during the Forty-ninth Session of the General Assembly.

The Secretariat of the AALCC in active cooperation with the
Government of the State of Qatar organized an International Conference
on the International Legal Issues Arising under the United Nations Decade
of International Law in Doha in March 1994,

Pursuant to the General Assembly resolution 48/30 entitled “United

\.

Nations Decade of International Law”, and. the mandate given at the
Thirty-third Session held in Tokyc the Secretariat of the AALCC fom{ar.d.ed
to the office of the United Nations Legal C9unse1 a report on the activities
of the Committee since its Kampala Session.

In furtherance of the decision of the Committee at its Tokyo Ses§ion
a meeting of the Legal Advisers of Member States of ‘the As¥an-
African Legal Consultative Committee was conver.led at the_ United Nations
office in New York in October 1994. The United Nations Deca_de of
International Law was one of the items on the agenda 9f tl?e meeting of
the Legal Advisers of Member States of the 'AALCC. which inter qlta was
addressed by the Legal Counsel of the Umtc?d Nations, the Beglstrar of
the International Court of Justice; the Chairman of the Sixth (Legal)
Committee of the Forty-ninth Session of the General Assembly,.the
Chairman of the International Law Commission anFi the Representatives
of the Office of the United Nations High Commissioner for Refugec?s. It
may be stated that the question of the Establishment of an Intematlf)nal
Criminal Court was the focus of attention both with the Sixth Committee
and the abovementioned meeting of the Legal Advisers of Member States.

The Legal Counsel of the United Nations Mr. Hans Corell addressed
the issue of recent development in the field of the Law of the Sea. He
emphasized in his address that the entry into force of the Unite_d Nations
Convention on the Law of the Sea, 1982 marked the beginning rather
than the end of the road in matters relating to the Law of the Sea. He
pointed out in this regard that the entery into force of the Convention will
have a significant impact on the activities of the United Nations in two
major areas viz. the establishment of new institution and the functions of
the Secretary-General of the United Nations in direct response to and in
accordance with the provisions of the United Nations Convention on the
Law of the Sea, 1982.

The Registrar of the International Court of Justice Mr. Ospino Valencia
in his statement at the meeting of the legal advisers of Member States of
the AALCC addressed himself to the issues concerning the implementation
of the decision of the International Court of Justice. He stated inter alia
that “one can thus note with satisfaction that States have complied with
the judgments of the International Court of Justice”. He however, pointed
out that the “speed with which States implement the judicial decisions,
of course, is not always exemplary.”

Thereafter the Secretariat of the Asian-African Legal Consultative
Committee organized two Seminars in New Delhi. A Seminar in collaboration
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with the office of the United Nations High Commissioner for Refugees
was organized in September 1994 to consider the matter relating to the
establishment of Safety Zones for Persons Displaced within their own
country. The President of the Committee Ambassador Chusei Yamada of
Japan chaired the Seminar. A report of the Seminar has been given in the
brief of documents on the Establishment of Safety Zones (Refugees).

Reference was made above to the interest that the Legal Advisers of
Member States of the AALCC had, in the course of meeting convened in
October 1994, evinced in the Establishment of an International Criminal
Jurisdiction. Mindful of the significance that the Member States attached
to the Establishment of International Criminal Court and the draft statutes
prepared by the International Law Commission the Secretariat organized
a Seminar on the International Criminal Court. It may be stated that both
the President, Ambassador Chusei Yamada, and the Vice-President Dr.
Najeeb participated in the Seminar. The Secretariat has prepared and
circulated a report of the proceedings of the Seminar.

It may be recalled that Paragraph 3 of Section V of the “Programme
for the activities for the second term (1990-94) of the United Nations
Decade of International Law” as adopted by General Assembly Resolution
47/32 had directed the United Nations Secretariat to draw up a preliminary
plan for a possible United Nations Congress on Public International Law,
based on the proposal that the Congress should be held in 1994 or 1995,
and submit it to the Sixth Committee for consideration by general agreement
at the Forty-eighth Session of the General Assembly. Paragraph 7 of the
aforementioned Resolution called upon the Secretary-General to submit
to the Assembly at its Forty-eighth Session a report containing the above-
mentioned plan. Pursuant to that request informal consultations were
held with the members of the Sixth Committee on a draft preliminary
operational plan for a possible United Nations Congress on public
International Law and a report thereon was submitted by the Secretary-
General to the General Assembly at its Forty-eighth session. The report
of the Secretary-General on a preliminary operational plan for a possible
United Nations Congress on public international Law' was considered by
the Working Group of the Sixth Committee on the United Nations Decade
of International Law. Following the recommendations of the Sixth Committee
and its aforementioned working group on the United Nations Decade of
International Law the General Assembly by its resolution 48/30 had inter
alia decided that a United Nations Congress on Public International Law

1. AJ48/435.

66

_—

i rdinely a United Nations Congress on Fubtic
> convt‘:gfl(;lll:lgvgSv‘v:;c;(z‘odpofe)é to be held at the United Nati(?ns
. rters in New York from March 13th to March 17th 1995 during
Headqllfll) ation of the United Nations Fiftieth Anniversary. The therr}e of
e celeols-ed Congress was “Towards the Twenty-first Century: International
:]:vfrgs a language for International Relations”.

proposed to be convened to .a.ffor(.i the participapts

ortunity to exchange views on Fhe cod.lflcatlon, progressnve
B t and implementation of public international law both in theory
deve.lopmef:ice as well as on its dissemination and teaching. The purpose
- ose,d Congress was to assist the international community 1n
Of;:::alpzig the legal profession, in particular, to meet the challenges and
ge

expectations of the contemporary world.

The Congress was

Within the broad parameters of the theme, viz. “Towa.rds the TWf:nty,-,
first Century: International Law as a language for International Re.latlons
the proposed Congress on Public International Law would consider the

following five sub-themes:

(i) The Principles of International Law: Theo.retical and Practical
aspects of their problems and Implementations;

(i) The Means of Peaceful Settlement of Disputes bejtween States,
including resort to and full respect for the International Court of

Justice;

(iii) Conceptual and Practical Aspects of the Codification and
Progressive Development of International Law, New Developments

and Priorities;

(iv) New Approaches to Research, Education, and '_I‘rz.lining in the
Field of International Law and its wider appreciation; and

(v) Towards the Twenty-first Century: New Challenges and
expectations.

The Secretariat of the Asian-African Legal Consultative Corrllmit'tee
proposes during the year ahead, apart from having made its contribution
to the United Nations Congress on Public International Law held at the
United Nations Headquarters in New York during 13th March anfi 17th
March 1995 to continue its modest endeavours to contribute to the attainment
of the objectives of the United Nations Decade of International _Law. Tbe
views of the Member States and the directive which the Committee at its
Doha Session may wish to give would determine the course of the future
Programme of work on this item.

h
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Thirty-fourth Session : Discussions

Introducing the item the Secretary-General stated that the item “United
Nations Decade of International Law™ had been on the agenda of the
Committee since its Twenty-ninth Session held in Beijing in 1990 and
had thereafter been considered at successive sessions and a report of the
activities undertaken by the Secretariat was to be found in Doc. AALCC/
XXXIV/Doha/95/8 prepared by the Secretariat. The item had also been
discussed at the meeting of Legal Advisers of Member States convened
at the UN Headquarters in New York. As in the previous years the
Secretariat had in May 1994 forwarded a report, on its activities related
to the objectives of the Decade, to the Office of the United Nations Legal
Counsel and that report was annexed to the brief of the documents prepared
by the Secretariat. Referring to the Public Congress on International Law
held in New York in March 1995 he said that the Secretariat had been
represented thereat. He further said that in the period since the Tokyo
Session the Secretariat had convened three Seminars, one each on (i) The
Status and Treatment of Refugees; (ii) The proposed International Criminal
Court; and (iii) Globalization and harmonization of Commercial and
Arbitration Laws. More recently, the Secretariat had been approached by
the Registry of the International Court of Justice to organize a Seminar
on the Role and Work of the International Court of Justice to Commemorate
the Fiftieth Anniversary of the Sitting of the World Court. The Seminar
on the International Court of Justice was proposed to be convened in
September in collaboration with the UNITAR. He invited the views of
the Member States on the subject.

The President recalled the contribution of the Secretariat in the
International Conference on the Legal Issues arising out of UN Decade
of Intemational Law which was convened on Doha in March 1994.

The Delegate of the Islamic Republic of Iran stated that in his view
it was imperative that all members of the AALCC endeavour to promote
the objectives of the Decade and to facilitate the successful implementation
of its programme of activities and uphold the supremacy of law in
International relations. He further stated that the proposal to convene a
Congress on Public International Law, advanced by his delegation at the
Sixth Committee of the General Assembly in 1992 had received widespread
support and that the Congress had been successfully convened at the
Headquarters of the U.N. in March 1995. He pointed out that his delegation
had proposed the convening of the Congress to enrich the programme of
activities of the Decade. The Congress had attracted representatives of
many institutions, academicians and interested individuals from every
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' mer of the world from the various sectors involved in Public International
co

Law, t0 help spreading the objectives of the Decade throughout the world.
aw,

He observed that the convening of the Congress h’fld p.rovi.ded a unique
rtunity for the AALCC as the main legal organization in the_ region
0 icise various activities it has undertaken in implementing the

of the Decade. His delegation to the Cpngress of Public of
| Law shared the view with other delegations tlllat the Congrfess
omoting the objectives particularly 1n strepgthemng
le of law among nations. The Congress was an effort. to 1ntroduf:e,
e d evaluate innovative ways and means for worldwide promotion
Cons}derlarr]mantation of the objectives of the Decade that is: International
ir;i,“:sp:Language for International Relations in the 21st Century.

He emphasized the role of the AA.L.CC_ as a regional (_)rganization 13
the progressive development and cod'lflcat.lon of International Lz?w ar}:
observed that the Committee had fulfilled its mandate by Persuadmg t e
Member States to give serious attention to the observance and 1mplementat(;og
of the Decade, and by assisting those Merpber States whp have not acce 13
or ratified the key multilateral international conyentlons to do so. He
ressed the hope that these efforts would continue.

to pUbl
programme

[nternationa :
had a pivotal role in pr

exp
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(ii) Decision on the United Nations Decade of
International Law

(Adopted on 22nd April 1995)

The Asian-African Legal Consultative Committee at its Thirty-fourth
Session:

Having taken note of the Report of the Secretary-General on the
United Nations Decade of International Law contained in Doc. No. AALCC/
XXXIV/DOHA/95/8.

L. Reaffirms the importance of strict adherence to the Principles of
International Law as enshrined in the Charter of the United Nations;

2. Reiterates that many of the political, economic and social problems
which riddle the Member States of the international society can
be resolved on the basis of the rule of law;

3. Welcomes the various initiatives taken by Member States of the
Committee in the implementation and observance of the Decade;

4. Requests Member States to continue to give serious attention to
the observance and implementation of the Decade;

5. Requests the Secretary-General to apprise the Secretary-General
Qf the United Nations of the initiatives taken by the Committee
in this regard;

6.

Decides that the item be given serious attention and that it be
placed on the agenda of the Meeting of the Legal Advisers of
Member States of the Committee to be convened at the UN
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10.

Office in New York during the Fiftieth Session of the General

Assembly;

Request the Secretary-General to consider in consultation with
Liaison Officers the relevant means for ratifying or acceding to
the relevant Multilateral Conventions;

Notes with appreciation the efforts of the Secretary-General, in
collaboration with the International Court of Justice and the United
Nations Institute for Training and Research, towards organizing
a seminar on the Role and Work of the International Court of
Justice and strongly recommends that all the Member States
participate in the proposed seminar;

Directs the Secretariat to continue its efforts toward the realization
of the objectives of the UN Decade of International Law; and

Decides to place the item the “U.N. Decade of International
Law” on the agenda of the Thirty-fifth Session.

(iii) Secretariat Brief
The United Nations Decade of International Law

The present report has been prepared p.ursuant t<? Gener'clll Assembly
Resolution 48/30 of December 9, 1993 entitled “Umt'ed‘ Ngtlons Decade
of International Law” whereby the Assembly inter alia ¥nv1ted all States
and International Organizations and institutions referred toin the programme
to provide, undertake, update or supplement information on the activities
they have undertaken on the implementation of the programme as well as
to submit their views on possible activities for the next term of the
Decade.

Following upon the adoption of the United Nations Decad(.e of
International Law the Asian-African Legal Consultative Committee
(AALCC) has considered this item at its successive sessions sir.lce 1990
and proposes to do so at its Thirty-fourth session to be hel.d in Dohla,
Qatar, in early 1995. The AALCC at its Thirty-third session h(?ld in
Tokyo in 1994 requested its Member States to give serious attention to
the observance and implementation of the Decade. It requested the AAL(;C’s
Secretary-General to apprise the Secretary-General of the United Nations
of the initiative taken by the AALCC in that regard and directed .the
Secretariat of the AALCC to continue its efforts towards the realization
of the objectives of the United Nations Decade of International Law. The
Secretary-General of the AALCC held consultations, during the forty-
ninth session of the General Assembly, as in the preceding years, with
the legal advisers of the Member States of the United Nations.

The Secretariat of the AALCC in cooperation with the Government
of Qatar organized an International Conference on the International Leg?ll
Issues Arising under the United Nations Decade of International Law in
March 1994. The Conference held in March 1994 was designed to promote
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the objectives of the United Nations Decade of International Law. The
Conference furnished a forum for an informal exchange of views on such
matters of public international law as the law of the Sea, the Peaceful
Settlement of Disputes, the New International Economic Order and the
New International Humanitarian Legal Order—including the question of
the establishment of Safety Zones.

During the second term of the United Nations Decade of International
Law the AALCC continued to urge Member States which have not already
done so to consider ratifying or acceding to multilateral conventions. The
Secretariat of the AALCC in fulfillment of its advisory and recommendatory
functions pursued further its endeavours to promote the acceptance of
and respect for the principles of international law by urging that they
ratify or accede to such international instruments as the Convention on
the Law of the Sea, 1982, the Convention on Climate Change, 1992, the
international instruments on Human Rights and the Basel Convention on
the Control of Transboundry Movement of Hazardous Wastes and Their
Disposal, 1990, the Bio-diversity Convention 1992, the Refugee Convention,
1951 and the 1967 Protocol thereto, to name a few.

In the sphere of international economic and trade law matters, the
AALCC, at its Thirty-third session held in Tokyo, urged Member States
which have not already done so to consider adhering to the United Nations
Convention on the Carriage of Goods by Sea, 1978 (the Hamburg Rules)
since a wider acceptance of the Hamburg Rules would result in a better
protection of shipper’s interests and an early replacement of the Hague
and Hague-Visby Rules by the Hamburg Rules would promote uniformity.
The Committee also urged its Member States to consider the UNCITRAL
Model Law on Procurement of Goods and Construction when they enact
or amend their national law on procurement.

The AALCC continued and shall continue to furnish assistance to the
Member States of the Committee to facilitate their participation in the
process of multilateral treaty-making, their adherence thereto and the
implementation of multilateral treaties in accordance with their national
legal systems. The Secretary would strive to render whatever assistance
it can in preparing for and participating in the United Nations Congress
on Public International Law proposed to be held in 1995. To that end the
Secretariat is examining the viewpoints of the member States of the
AALCC on the purpose and object of the propsed Congress. In view of
the material significance that the Member States attach to the proposed
Congress the AALCC Secretariat will endeavour to make its modest
contribution to the identification, development, and codification of legal
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les and norms that will govern harmonious inter-State relations 1n
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. illenia.

ming M |
B AALCC has always attached great significance to the gardmal
B he peaceful settlement of disputes and shall during the
f the Decade of International Law inter alia undertake. an
and detailed consideration of the proposals of the United

rinciple of !
second term ©

i d\, M M 13

m_d‘epth ggz:rétary-General contained in his report entltleq Agenda fgr
Nano?’s The AALCC at its Thirty-second session held in Kampala 1n
Peace -

d inter alia appointed an open ended Working Group to consider
1893 ha' the Secretariat in the preparation of a study based on tl?e
Apd adv1sed tions of the United Nations Secretary-General as set out in
re_commen atitled “Agenda for Peace”. During its Tokyo Session held 1n
- reporth?fn ear the AALCC also endorsed the preparation of a draft
Januarg’ \ lSIn);ernational Convention governing Safety and Security'of
;iﬁr:atiir:lal Personnel engaged in Peace Keeping and other Humanitarian

Activities. |

The Secretariat of the Committee has been follow:mg and, from time
to time commenting on, the work of the Special C.ommlttee on the Charter
of the United Nations and on the stengtheqmg of the 'Role of th]e;
Organization. The Secretariat proposes to continue to monttor th.e wor
of the Special Committee with regard to the pe.aceful. settlement of dlsputesé
As regards the ways and means of encouraging wider use of the role o
the International Court of Justice and its wider use in the peaceful settlem....t
of disputes, the Secretariat of the AALCC proposes to update and expa..ld
its earlier study on the wider use of the International Court of Justice
including the séttlement of environment disputes.

With regard to disputes stemming from international economic and
trade law matters the Secretariat of the AALCC shall during the second
term of the Decade continue to exhort and urge Member States to resolve
their differences in accordance with the arbitration and/or conciliatory
rules framed by the UNCITRAL. The AALCC shall also endea\.four. to
expand and enlarge the activities of its Regional Centres of Arbitration
functioning at Cairo and Kuala Lumpur. Steps have been taken to establ%sh
and make operational a similar centre at Nairobi for serving the countries
in Eartern and Sourthern Africa.

The Secretariat of the AALCC shall continue to study the progress
of work of the International Law Commission (ILC) and to comment
thereon as part of its modest contribution to the progressive development
and codification of international law. The AALCC attaches great significance
to the items currently on the agenda of the ILC as they are of particular
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relevance to its Member States. In pursuance of the mandate of the
Thirty-third session the Secreatary-General of the AALCC recently brought
to the attention of the International Law Commission the views of the
member Governments on the work of the International Law Commission
at its previous session.

In the matters relating to Environment and Development the Secretariat
while engaged in the analysis of the international instruments adopted by
UNCED at Rio in June 1992 has now undertaken a study of the draft
Convention on Combating Desertification and Mitigation of Drought as
adopted by the Inter-governmental Negotiating Committee at its meeting
held in Paris in June 1994. The proposed study is expected to assist and
facilitate the representatives of the Member States in the adoption of the
purposed Convention.

During the second term of the UN Decade of International Law the
Secretariat of the AALCC studied, inter alia, the legal issues involved in
Privatization of Public Sector Undertakings and liberalization of economic
activities as a means to increasing economic efficiency, growth and
sustainable development in the context of economic restructuring
programmes. A Special Meeting on Developing Institutional and Legal
Guidelines for Privatization and Post-privatization Regulatory Framework
was convened during the Thirty-third session of the AALCC held in
Tokyo last year. The World Bank rendered assistance in the convening
of the Special Meeting and deputed two experts to facilitate the deliberations
of the Special Meeting.

In the field of refugee law, the Secretariat’s work on model legislation
on refugees aimed at enlarging the definition of the term “refugee” to
conform to fresh perceptions and existing realities was intensified. Early
this year the AALCC at its session examined a report on ‘Model Legislation
on Refugees’ and following the offer of the UNHCR seconded on officer
to work at the Headquarters of the UNHCR. The Secretariat of the AALCC
is drafting a detailed modular legislation on the rights and duties of
refugees in the light of the codified principles of international law and
the practice of States in the region. The modular legislation is proposed
to be transmitted to all Member States for their consideration and comments
prior to its consideration at the next annual session of the AALCC. The
Secretariat of the AALCC is also working in close cooperation with the
Organization of African Unity in this matter.

In connection with the objective of encouraging study, dissemination
and wider appreciation of international law, the AALCC continues to
print the reports of its annual sessions and the verbatim records thereof.
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puring the period under review the Sec_retariat of the AALCC has pubc:ishejg

report of its Thirty-second session held in Kampala (Ugap a) i
the93 The report of the thirty-third session held in Tokyo (Japan) in 1994
}11?15 a.lso been published. A noteworthy feature of th.ese volumes 18 tha(;
he research studies prepared by the AALCC Secretariat on some selecte
topics have been reproduced therein.

The AALCC has also published the outcome. anfi proceed.ing.s of the
g on Developing Legal and Institutional Guzde.lmes for
d Post-Privatization Regulatory Framework, held in Tokyo
:n January 1994. The Report contains the text of thfa dfaft legal and
‘nstitutional guidelines on privatization and post—prlvatlzatlpn regulat.ory
lframework. The Secretariat has taken steps to ensure the w1de.st poss.1b16
dissemination of the aforementioned reports in the AfroTAs1fm .reglond.
The Secretariat’s in-house training programme under \yhlch JuﬂlOl: an
medium-level officials of Member States are imparted in-house training
would also lend support to this objective.

Finally, it may be stated that the Secretariat of Fhe AALCC s‘hall
d cooperate with other competent regional (_)rgamzatlo.ns
and specialized agencies of the United thions in thfa .fulfllmen't of its
proposed activities and programme of work z.nmed at realizing the objectives
of the United Nations Decade of International Law.

Special Meetin
Privatization an

continue to liaise an
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ANNEX

United Nations Decade of International Law

Report of the Sixth Committee

Rapporteur : Mrs. Silvia A. Fernandez de Gurmendi (Argentina)

I. Introduction

The item entitled “United Nations Decade of International Law” was
included in the provisional agenda of the forty-ninth session of the General
Assembly pursuant to paragraph 15 of Assembly resolution 48/30 of 9

December 1993.

At its 3rd plenary meeting, on 23 September 1994, the General Assembly,
on the recommendation of the General Committee, decided to include the
item in its agenda and to allocate it to the Sixth Committee.

In connection with the item, the Sixth Committee had before it the
following documents:

(a) Report of the Secretary-General (A/49/323 and Add. | and 2) on
the implementation of the programme for the second term (1993-
1994) of the Decade during the past year, containing also views
on possible activities for the next term of the Decade and, as an
annex, the revised guidelines for military manuals and instructions
on the protection of the environment in times of armed conflict,
prepared by the International Committee of the Red Cross;

(b) Letter dated 3 May 1994 from the Permanent Representative of
the Russian Federation to the United Nations addressed to the
Secretary-General (A/49/151/8/1994/537);

(¢) Letter dated 18 November 1994 from the Permanent Representative
of t.he Democratic People’s Republic of Korea to the United
Nations addressed to the Secretary-General (A/C.6/49/5).

At Its previous session, the General Assembly, in paragrpah 1 of its
SZOIZHOH 48/30, h.ad requested the Working Group on the United Nations
Ty chz Zf Intemz_mol?al Law to continue its work at the forty-ninth session
fequestr tzlilnce.wuh its me_mdate aqd methods Qf work. Pursuant to that
elected’M e Sixth Committee, at its 6th mc_eetmg, on 5 October 1994,
p I. Emst K. Martens (Germany) Chairman of the Working Group

lor the session. The Working Group held three meetings between 2 and
1 November.
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Was annexed th
1994) of the Decade,
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resolution 44/23,

At the 34th meeting of the Sixth Committee, on 15 November, the

Chairman of the Working Group introduced the report of the Working
Group (A/C.6/49/L.IO).

€ summary records of those meetings contain the
views of the representatives who spoke durin

g the Committee’s consideratjon
of the item (A/C.6/49/SR/34-37 and 41).

II. Recommendation of the Sixth Committee

The Sixth Committee recomm
of the following drafy resolutio

United Nations

ends to the General Assembly the adoption
n:

Decade of Internationaj Law
The Genera] Assembly

Recalling aiso that the main purpo

ses of the Decade, according to
should be, inser alia:

(a) To promote acce

ptance of and respect for the principles of
internationa] law;

(c) To €ncourage the pr.

ogressive development of international Jaw
and its codification;

(d To €ncourage the teach

ing, study, dissem;j
appreciation of internatio

nation and wider
nal law,

Recalling Jurther its reso

lution 47/32 of 25 November 1992, to which
€ programme for the activities for the second term (1993-

A/49/323 ang Add. 1 and 2.

"

H‘[ Cretary—Generdl,
nsiaere t n loned CpO (6]
d d he abOVCIIle t I It f Se
Vlng con

juding the annex thereto,
inc

i i ittee established
lling, that at its forty-fifth session the Sixth Cofmlr:tematiomll thed
. 'mg‘Group on the United Nations Decade o rnational Law
men
e WOflf”:f to preparing generally acceptable recom
3 a vic “pdl
i amme of activities for the Decade,
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prog

-eighth and forty-
i -Si forty-seventh, forty-eig !
] t at its forty-sixth, nd forty-
Nmmg' thsa tl?e Sixth Committee reconve.ned the Y)Vorfk;;gNovergber
nint|.1 Sesslol:,vork in accordance with resolutions 45/40 o
coggnl;%/l;; of 9 December 1991, 47/32 and 48/30.
1990,

i i for the elaboration,
] jation to the Sixth Committee .
esses its appreciation ( o aation.
'thli;l ﬁp;ramework of its Working Group lc])n th(:' ‘Iig;t:(tio anons Decace
i mme for the acti :
ional Law, of the progra s the Working
. I'mermm(l)llilrd term (1995-1996) of the Decade anq request; he Working
i ntinue its work at the fiftieth session in accorda
Group to co .
mandate and methods of work;

jati and international
] reciation to States rna :
o0 expresses ilts app mernational
azr;izAal:ions l;nd institutions that have undertaé(legng}lg%) o
'orgl entation of the programme for the secopd teml; (19950008 of the
Des ?im including sponsoring conferences on various subjec
Decade, inclu
law;

. 5.
ivities for the third term (199
ogramme for the act1v1t1.es ! >
96) 3.f Slzolljilsit:e}:iel\?;tiins Decade of International Law as an integral p
o - - . .
of the present resolution, to which it is annexed;

i izati d institutions
i tional organizations an - .
ites all States and interna i
refe‘:r'eént‘:)”ien the programme to undertake the relevant gctlv;tt::y N
N r )
therein and to provide information in this resp.ect to 'thi Se:SSion e
for transmission to the General Assembly at its fiftiet
latest, its fifty-first session;

i sis of such

3. Requests the Secretary-General to submit, qn_tt_l;tz 2? e United

infror.nation as well as new information on the activiti e
Nations relevant to the progressive development of intern

2. A/C.6/49/L.10.
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its codification, a report to the General Assembly at its fiftieth session
on the implementation of the programme;

6. Encourages States to disseminate at the national level, as appropriate,
information contained in the report of the Secretary-General,

7. Appeals to States, international organizations and non-governmental
organizations working in the field of international law and to the private
sector to make financial contributions or contributions in kind for the
purpose of facilitating the implementation of the programme;

8. Requests the Secretary-General to bring to the attention of States
and international organizations and institutions working in the field of
international law the programme annexed to the present resolution;

9. Also requests the Secretary-General to proceed with the 6rganization
of the United Nations Congress on Public International Law, to be held
from 13 to 17 March 1995, within existing resources and assisted by
voluntary contributions, taking into account the guidance provided at the
forty-eighth and forty-ninth sessions of the General Assembly, and to
keep the Member States informed of the status of the preparations;

10. Recognizes that international humanitarian law remains an area
of particular relevance, and in this connection notes that an inter-
governmental meeting of experts will be convened by the Government of
Switzerland in January 1995 in order to prepare a report on practical

means of promoting full respect for and compliance with international
humanitarian law;

11. Invites all States to disseminate widely the revised guidelines for
military manuals and instructions on the protection of the environment in
times of armed conflict® received from the International Committee of the
Red Cross and to give due consideration to the possibility of incorporating

them into their military manuals and other instructions addressed to their
military personnel;

12. Invites the International Committee on the Red Cross to continue
to report on activities undertaken by the Committee and other relevant
bodies with regard to the protection of the environment in times of armed
conflict, so that the information received may be included in the report
to be prepared pursuant to paragraph 5 of the present resolution;

13. Decides to include in the provisional agenda of its fiftieth session
the item entitle “United Nations Decade of International Law”.

3. A/49/323, annex.
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efforts under way to facilitate
Instruments in this field.

II. Promotion of Means and Methods for the Pe
Disputes between States, including Resor¢ to
the Internationa] Courtof J ustice

aceful Setteemt of
and Full Respect for

States, the United Nations system of organizations and regional

organizations, including the Asian-African Legal Consultative Committee,
as well as the Institute of International Law,

law, are invited to study the meang and methods fo
of disputes between States, including resort to and full respect for the

International Court of Justice, and to present suggestions for the promotion
thereof to the Sixth Committee .

e
4. A/47/277-8/2411 1.
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izati i ing the United Nations system and
Intemationfil ?irog:sn lziri:(i)::\sl’it::idtl(l)d;uimit to tpe Secretary-Ger:s;aL ;)(;'
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A Tnllglys l;tasolution 684 (VII) of 6 vaember 1.9.525, c1)tfsaclc;c;l;l llnaturi

i ith respect, inter alia, to the drafting of-prf)wsmns. G
TOI:; ";’ll conslzster,lt use of legal terminology in 1.ntemat10na 1t o rosals
a?i tt :’i by the General Assembly. States are invited to present p
adopte . .
in this regard to the Sixth Committee.

i i d on

The Special Committee on the Charter of_ the? United l\fgtlco;nstiell]l:l o
the Strengpthening of the Role of the Orgam_zatlons §hou contiue 10
study possible measures to strengthen the Q:llt(;d tl:;attl:):nst :,Zt fhe Speca

: n ,

] f international peace and security. In't : -
g];:;]:ﬁri]t?::es(l:ould bear in mind the debate within the UnllltedS :if;gfy_
particularly within the General Assembly, on the report of the
General entitled “An Agenda for Peace’’.

i inati ider
IV. Encouragement of the Teaching, Study, Dissemination and W
Appreciation of International Law

. i e of

The Advisory Committee on the United Nat10n§ Prograr:;?ation

Assistance in the Teaching, Study, Dissemination and Wldgr Apcﬁ:tinue o
of International Law should, in the context of the Decade, ¢

20/Rev. 15).
5 See'anncx 11 to the rules of procedure of the General Assembly (A/5
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military manuals and instructions prepred by the International Committee

of the Red Cross.
Cooperation among developing countries, as well as between developed
and developing countries, in particular among those persons whc_> are
involved in the practice of international law, for ex_changmg experience
and for mutual assistance in the field of international law, including
assistance 1n providing textbooks and manuals of law, is encouraged.

In order to make better known the practice of international law, States,
and international and regional organizations should endeavour to publish,
if they have not done so, summaries, repertories or yearbooks of their

practice.
States and international organizations should encourage the publication

of important international legal instruments and studies by highly qualified
publicists, bearing in mind the possibility of assistance from private sources.

The Secretary-General of the United Nations, in cooperation with the
Registry of the International Court of Justice, is encouraged to update the
publication Summaries of the Judgements, Advisory Opinions and Orders
of the International Court of Justice (1949-1991), in all the official languages
of the Organization and within the existing overall-level of appropriations.

Other international courts and tribunals, including the European Court
of Human Rights and the Inter-American Court of Human Rights, are
invited to disseminate more widely their judgments and advisory opinions,
and to consider preparing thematic or analytical summaries thereof.

International organizations are requested to publish treaties concluded
under their auspices, if they have not yet done so. Timely publication of
the United Nations Treaty Series is encouraged and efforts directed towards
adopting an electronic form of publication should be continued. Timely
publication of the United Nations Juridical Year-book is also encouraged.

V. Procedures and Organizational Aspects

The Sixth Committee, working primarily through its Working Group
on the United Nations Decade of International Law and with the assistance
of the Secretariat, will be the coordinating body of the programme for the
De.cade. The question of the use of an intra-sessional, inter-sessional or
ex1st-mg body to carry out specific activities of the programme may be
considered by the General Assembly.

The Sixth Committee is requested to continue to prepare the programme
of activities for the Decade.
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The Secretariat should proceed with the organization of the United

Nations Congress on Publjc International Law to pe held from 13 to 17
March 1995, within existing resources and assisted by voluntary contributions
taking into account the guidance provided at the forty-eighth and forty-
ninth sessions of the General Assembly, and keep the Member States
informed of the status of the preparations.

All organizations and institutions referred to and invited to submit
reports to the Secretary-General under sections I to IV above are requested
to submit interim or final reports preferably at the fiftieth Session but not

later than the fifty-first session of the General Assembly.

States are encouraged to establish, as necessary, national, regional
and Sub-regional committees which may assist in the implementation of
the programme for the Decade. Non-governmental organizations are

encouraged to promote the purposes of the Decade within the fields of
their activities, as appropriate.
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IV. Status and Treatment of Refugees

(i) Introduction

he instance of the Government of the Arab Bepublic of Egypt, the

'At t‘e , s and Treatment of Refugees’ was first taken-up for study

S StIzitCuC in 1963. It was observed that the AALCC’s' views would

- t'he ?Able in reflecting upon the refugees problem. Since then' the

e lﬂV?ttl; has regularly been taking-up this subject at its annual sessions
gnodmcrili]scussing the progress of work in this field.

The Thirty-first Session (1992) mandated the Secretariat hto com'mencz
islati . The topic wa
i draft model legislation on refugees
ey i ion held in Kampala (1993). The
-up at the Thirty-second Session he .
;?)ll(li:wlil:g two studies prepared in accordance w1t'h the mz?nd;tek v:)e;le;
presented for consideration of the Thiry-third Session held in Toky

January 1994,
A. Model legislation on the Status and Treatment of Refugees.

B. Establishment of “Safety Zones” for the Displaced Persons in the
Country of Origin.

A. MODEL LEGISLATION ON THE STATUS AND
TREATMENT OF REFUGEES

The Asian-African Legal Consultative CommitFee at its Twenty-elgh}tlh
Session held in Nairobi in 1989 decided to organize a Wo.rkshop ondt e
refugee problems in Afro-Asian region with the c.ooperatlon_ of an fm
association with the Office of the United Nations ngh Commissioner for
Refugees (UNHCR) to commemorate Twenty-five years of Wo:.lillng
Telationship between the two organization§. The \_Norks}Top ;n it e’
International Refugees and Humanitarian Law in the Asian-African egnor:
Was held in New Delhi in October 1991, with an objective to promo&;
general awareness and wider acceptability, among the Member States o
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the Committee, of the Geneva Convention Relating to the Status of Refugees,
1951 and the 1967 Protocol thereto.

The workshop’s proceedings were thereafter presented at the Thirty-
first Session of the Committee held in Islamabad in 1992. While presenting
the report, the attention of the Committee was drawn, inter alia, to two
of the recommendations made by that workshop. The first recommendation
urged the Committee “to consider the possibility of preparation of a
model legislation” with the objective of assisting Member States in the
enactment of national laws on refugees”. The other recommendation urged
the Asian-African States to move a step forward by considering adherence

to the 1951 Convention Relating to the Status of Refugees and/or the
1967 Protocols” thereto.

During the course of deliberations on the Report of the Workshop,
the Representative of the UNHCR stated that the Office of the UNHCR
would cooperate with the AALCC Secretariat in the “elaboration of such
a model, whether as a text, or principles to be considered in any such
legislation or a combination of both”. He added that the representatives
of the UNHCR in the capitals of Member States would also be ready to
assist. One delegate in supporting the formulation of model legislation of
refugees by the secretariat expressed the view that the definition of the
term “refugee” as stipualted in the Geneva Convention Relating to the
Status of Refugees, 1951 and the 1967 Protocol thereto be amended so
as to incorporate other qualifications and criteria such as those enumerated
in the OAU Convention Governing the Specific Aspects of Refugee problems
in Africa, 1969 and the Cartagena Declaration on Refugees, 1984.

The Committee at its Thirty-first Session adopted the aforementioned
recommendations of the AALCC-UNHCR Workshop and approved of

the suggestion to prepare a model legislation in cooperation with the
office of the UNHCR.

At its Thirty-second Session in Kampala, in 1993, the Committee
considered a “Preliminary Study on the proposed Model Legislation on
Refugees” which presented an overview of the features of contemporary
refugees law and a draft structure of the proposed model legislation on
refugees. While introducing the brief prepared by the Secretariat the
Deputy Secretary-General had stated inter alia that a comparative study
of the definitions incorporated in the existing various international
instruments did make out a case for the need to expand the scope of the
term “refugee” to conform to the contemporary developments. The existing
international instruments are: the Refugee Convention of 1951 and the
1967 Protocol thereto; the OAU Convention of 1969; the Cartagena
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tion of 1984 and the Committee’s Bangkok Principles of 1966
DCCIZISdendum 1 of 1970 thereto.
. .o the Thirty-second Session, the representative of the UNHCR
urmghat the initiative taken by the Committee in preparation o_f a
Observed t lation on refugees would certainly contribute to t_he effe?tlve
e n of refugee law. In his view the incorporation of mtematlon?l
- lememzfmotreatment of refugees into municipal law through domestic
standart_is e uld be an appropriate method and in some legal systems,
- WOnl method of according international protection to refugees.
B th; t(;'laty during the Arusha Conference on Refugees held in 1.979
& reca_lle States had recommended that the Organization of Affncan
the. Afrlc/illlj) in cooperation with the UNHCR should elaborate a national
Um_ty ((') to serve as a guideline for African States. He also reiterated
lengliIIlI(—)II(ljR’s offer to cooperate with and assist the Secretariat of the
t,txh‘eAA,IEJCC in the elaboration of a model legislation or refugees.

At that Session a view was expressed that since the. 1951 Cc;nvcntlo.nt
on the Status of Refugees does not cover all categtories of rtla ugies, vlv
may be useful to formulate a comprehgnswe .framework to de'a W(ljt p;ed
refugee situations. The Committe at 1ts Thirty-second Sess.mn ( ecll -
inter alia to “continue with the study of th.e rr}odel leglslatlonfm clo
cooperation with the UNHCR and OAU V\{hlch mcl.ude;s study‘o vaglc:;]ls
legislations on refugees in the Asian-African Region” and directed the
Secretariat to include the item “The Status and Treatrpent of.Refugees
and Displaced Persons” on the agenda of the Thirty-third Session of the
Committee.

Pursuant to that decision the AALCC Secretary-General hel(-i inforrr'lal
consultations with the representatives of the Organisation of Afncan Unity
(OAU) and the UNHCR, in February 1993. At that meeting it was agreed
(i) to reactivate the OAU/UNHCR Working Group on refugees and to
include therein the AALCC and (ii) to reactivate the study of a Model
Legislation.

A round-table meeting of the representatives of the AALCC and ‘the
UNHCR was held in June 1993. The focus of discussions at that me.etm'g
was the proposed model legislation on refugees. During that meetlpg it
was observed that the model legislation would be much more meaninful
If it was incorporated into national laws because these are far more

effective than international law principles, which may lack enforcement
procedures.

It was also observed that the lack of willingness to accept _intemational
Standards has been well illustrated by the unfortunate Bosnian example,
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which has shown that the principles of international protection and non-
refoulement have at best been reduced to good intentions. The national
legislation would be more respected since being law of the land, there
were better chances of its implementation.

Therefore, a national legislation, keeping all the factors in mind,
would be useful. Of-course, the question of the incorporation of the
existing principles could be left to individual States. It was agreed inter
alia, to evolve ways and means of elaborating the concerning Treatment
of Refugees, 1966 (hereinafter called the Bangkok Principles) and to
continue work on the model legislation which would help States desirous

of doing so to incorporate flexible principles on refugees into their existing
legal instruments.

The Secretary-General also held consultations with several senior
representatives of the Office of the UNHCR in Geneva in June 1993
whereat it was agreed to continue to study further and to identify Islamic

Law principles which could help in promoting existing principles of
refugees law.

Thereafter at a tripartite meeting of the representatives of the AALCC,
OAU and the UNHCR the view was expressed that it was necessary to
update the OAU/UNHCR guidelines on the national refugee legislation
prepared in 1980. This could be done by appointing a consultant or
consultants, if necessary. The goal should be to formulate flexible principles
which could be incorporated into existing national legislation and priorities
would have to be set as to what is to be dealt with first. What could be
done, was to “build on” the existing African model. It was suggested that
the model legislation could be drafted in “Blocks”.

At its Thirty-third Session held in Tokyo in 1994 the Committee
considered inter alia a draft structure of the ‘Model Legislation on refugees’,
which the Secretariat had been called upon to prepare. The document
prepared for the Tokyo Session had invited the Committee to give
consideration to the extent and scope of the key term ‘refugees’ around
which the proposed model legislation was to be drafted.

It was pointed out in this regard that in recent times the terms ‘refugees’
and “displaced persons” had come to be used almost as synonyms and
whether the scope of the proposed model legislation should extend to
displaced persons. In sum, that document had examined the complexities
of a generally acceptable definition of refugees and displaced persons.
After due deliberations, in the course of which several delegates approved
the establishment of a legal mechanism to gover the status and treatment
of refugees, the Committee at its Thirty-third session decided inter alia
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- inue with the task of the preparation of a model legislation 1n
i

to Cont

g coope :
Cl(')sciples of international law a
prm

o Session the Secretary-Gene.ral
Pursuaml\ltot::hSeTt?;liatf t(l)lfe Tdeer’flzt)r', States of the Committee seeking
addressed o n and to ascertain the policies of their govc?rnme-nts on
e cooperatlfo refugees. Annexed to the Note was a questlonn‘alire the
the proble™ 0h'ch wgould. give essential information about the opinion of
B wSiates and would assist in the formulation of the Model
e II\S/{Z:?:: ron the Status and the Treatment of Refugees.
Leg}

. mber States who are parties to the

of the Ijén?:::noﬁ? L;fi 1;Itztes in Asia have so far ratified the

o Relgating to the Status of Refugees, 1951* and its 19.67 Protocol.

S iding principles apart from the 1951 Convention and the

o gl:)l thereto are Bangkok Principles, 1966 and 1970 addendgm

1h9 iztzrz;oizh are recommendatory in nature. Therefore a regional solution
the

this problem is necessary.
e Thepproposed model legislz‘ltion could be pa'rticulzflrlly: ursr,e::sl rfeofru ;l:::
Asian region and could deal with both tl?e questlon o ht e e
status determination and individugl ciietfi_nmlx:aft(l)(rn:m(i)lr‘llclzg l:a;e ;rsons T king
of refugee is allowed it will not be difficu /idua o et
individual refugee status to do so. The mode_l leg1§lat10n w el
aninful if it is incorporated into natlo.nal Jlaws as interna

E\?vri)rrir:liiples lack enforcement procedures. It is hoped' that‘ r:fttil;g)ﬁelellz‘xyv\;
principles will be incorporated as part of .the alien orhlmr;ug a on o
already in existence. The national leglslatlon-would t ere ore gl waniee
better chances of implementation of international prm.c1ples rela .ght
the status and treatment of refugees including the question of their rights
as well as their concommitant obligations.

in light of the codified
i ‘th the UNHCR and the OAU 1n lig . .
e nd the practice of States In the region.

res

B. ESTABLISHMENT OF “SAFETY ZONE” FOR THflN
DISPLACED PERSONS IN THE COUNTRY OF ORIG

The topic “The Establishment of Safety Zones for thc.: disPlaced pertsczsz
in their country of origin” was taken up for the first time 1n 19§5 a ¥
suggestion of the delegation from Thailand, who felt tha_t this WOltlh
lessen the burden imposed upon the international community under the

B — - o .

* Botswana, China, Cyprus, Egypt, Ghana, Iran, (Islamic Repubhc of) Japan, Se'né:, Rli‘g:t:?é
Philippines, Republic of Korea, Senegal, Sierra Leone, Somalia, Sudan, Turkey,’ .’nlt e Tr;:a“_es
of Tanzania, Uganda and Yemen. See U.N. Document ST/LEG/SER.E/12, The Multilate
Deposited with the Secretary-General, Status as on 31 December, 1993.
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broader principle of “Burden Sharing”.! It was discussed at the Twenty-
sixth (Bangkok) and Twenty-seventh (Singapore) sessions of the Committee.
At the Twenty-eighth session held in Nairobi the Secretariat presented 13
principles? which provided a framework for the establishment of Safety

Zone. It was however decided in 1989 to defer the consideration of the
item to a future session.

During the Thirtieth Session the delegate of Thailand refered to the
earlier proposal made by his Government on the question of establishment
of Safety Zones for the displaced persons in the country of origin and
suggested that bearing in mind the recent developments, the topic on
Safety Zones should be put on the agenda of the next session of the
Committee for further study. The topic was further discussed at the Thirty-
first and Thirty-second sessions. The Thirty-third session mandated the
secretariat to study further the concept of Safety Zones and to analyse the

role played by the United Nations and UNHCR in particular in the recent
past in that context.

The concept of “Safety Zone” in refugee law is relatively more recent
as compared to the parallel concepts of “hospital and Safety Zones”,
“neutralised zones” and “demilitarised zones” under humanitarian law.
But the basic objective of all these concepts is the same i.e.; to provide
protection and assistance to persons affected by violent conflicts. While
the humanitarian law concepts relate more to conduct of war and the
protection of civilians in areas engulfed in an armed conflict, the safety
zone concept in refugee law is primarily aimed at protection of persons
who are displaced by conflict and are likely to seek or remain in refuge
abroad unless they are protected in safe areas elsewhere in the country
itself. Depending upon the nature and extent of the conflict, however, the
two concepts are, more often than not likely to be overlap.

For the Thirty-fourth Session the Secretariat has formulated a
“Framework for the Establishment of a Safety Zone for Displaced Persons
in their Country of Origin.” This draft incorporates basic principles enshrined
in international humanitarian laws and the decisions of international
organisations. The framework adopts a simple and uncomplicated structure
to outline a solution to a complex issue and comprises twenty (20) provisions
arranged under seven broad headings. The framework stipulates (i) the
aim of the establishment of a Safety Zone: (ii) conditions in accordance
with which a Safety Zone may be established; (iii) the supervision and

1. Burden sharing principles were adopted in 1987 by the AALCC, they were, an addition and
improvement on the Bangkok Principles of 1966.

2. Doc. No. AALCC/XXVIII/89/3. Annexure I
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. h
ent of the proposed ZOne; (iv) duties of the Qovernl;lel:jti:ﬂgéez
anage™ parties concerned; (V) the rights and duties of tIet mgtional
ConﬂlCt'm%he Safety Zone; (vi) protection of the officials of the fnte
rSonisszir:ionS' and (vii) the closure of the Safety Zone.
Orgaﬂ ’

isi ed under the seven subjects or titles

e Odilpr?l\éji?ll;s(?;r?l?egthirteen principles that the A/.\LCC

" ab'OWEI‘r e)rllt -eighth session held in Nairobi in 1989 (hereinafter

g’ ltstheWNai)r/obi Principles). A careful reac'iing. of. the twen;)(/i

B ?Sthe resent framework and the Nairobi I?rmc1ples would

- fpthe thirteen propositions that comprised the Nairobi
e (;)een elaborated in the aforementioned framework.

mcntio
conslde

inciples have ‘
Prm'crl:e framework proposes the establishmfant of a Safety Zor;e to .pr;)rt(e):cr:rtl
' d property of displaced persons in their country of origin rom
e of armed conflicts by placing them under a UN Qrotec io
CODS,?quenceS “considerable number of displaned persons arises as a
o d conflicts or civil wars and their life and property are
e ;”m’ll‘ehese two provisions (1.1 and 2.1) read together fum1§h. the
thfeaten? . f the proposed Safety Zone. However the latter provisions
. dbetre ?2 1) expands the purpose of the establishment of the propc?sed
czl,lc;ﬁ::e?oapr(;\;?de 'safety and security from non-International Armed Conflicts.

The views expressed at the informal Seminar o'rganised by the Sbecrreltggzg
in collaboration with the UNHCR in New Delhi on 23 Septembe
is given as an Annex with this Chapter.

Thirty-fourth session : Discussions

Introducing the item the Deputy Secretary-Qeneral (Mr. Tohru Kum:;ig():
said that the Secretariat had prepared two studies addressed to terc‘) sp:, -
aspects of the subject: (i) Model Legislation on the Status and brlgshzent
of Refugees (Doc. No. AALCC/XXXIV/DOha!?S/?.); and Esta. 1 Doc
of Safety Zones for the Displaced persons in their country of origin .
No. AALCC/XXXIV/Doha/95/3).

The Model Legislation had been prepared by t.he Secretariat 1n clct;se
co-ordination with UNHCR, and had been circulated to Mem e(;
Governments. It followed, by and large, the structure of the propose
legislation presented at the Kampala Session and the. debate on the te(rir:l
“Refugee” at the subsequent session held in Tokyo in 1994. The mo

R @200 . ed
3. Summary Record of the Seminar on the “Establishment of a Safety bi?“fggf;" “:n:;i“:]r:cu_
persons in their country of origin™ held in New Delhi on 23rd Septem .

95



legislation comprises a preamble and thirty-six sections arranged in three
parts viz. General Provisons; Rights and Obligations of Refugees; and,
Organizational Arrangements; Read together they set out the ratione personae
and ratione materiae of the proposed legislation and also provide for the
establishment of an administrative/executive organ to deal with matters
relating to the determination of refugee status as well as the rights and
duties of refugees in the receiving state. The last part also makes provision
for quasi-judicial review of decisions in matters relating to the status and
treatment of refugees. The Secretariat had fulfilled its mandate and it was
now for the Member Governments to give consideration to this model

legislation and to make known to the Secretariat their comments and
views thereon.

Turning to the subject of establishment of safety zones for displaced
persons in their country of origin he said that the item had been taken up
at the request of the Government of Thailand. At the Twenty-eighth
Session (Nairobi) in 1989 the Secretariat had presented a set of 13 principles
which provided a basic framework for the establishment of safety zones.

The study prepared for the current session focussed on the basic
principles to establish the Safety Zone for the internally displaced persons
during armed conflict. It dealt with the circumstances, under which a
Safety Zone could be established, the involvement of the United Nations

in the management of safety zones and the status of safety zones in
international law.

The framefork formulated by the Secretariat incorporate basic principles
enshrined in international humanitarian laws. The framework adopts a
simple structure to outline a solution to a complex issue and comprises

a total of twenty provisions arranged under seven broad headings. The
framework stipulates:

(1) The aim of the establishment of a safety zone; (ii) Conditions in
accordance with which a safety zone may be established; (iii) The supervision
and management of the proposed zone; (iv) duties of the Government and
the conflicting parties concerned; (v) The rights and duties of displaced
persons in the safety zone; (vi) Protection of the officials of the International
organizations; and (vii) the closure of the Safety Zone.

This framework was substantially built upon the 13 principles that

the AALCC had considered at its Twenty-eighth Session held in Nairobi
in 1989.

The Representative of the UNHCR observed that of the world’s total
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i 24 million, the overwhelming fna!omy
trefugeetﬁzp:ciitli?r?e(s)fri(;rrr;esented in the AALCC.. The majomg.l :Sf
1d’s inlt]emally displaced population were also found 1n Ptht?:i izl;?on t(.)
= imperative for the countries of the A.fro-. si egion e
R thetr:f:\:givle :common approach to the humamtarflan frtcl:e:]m
e ' d persons which continued to confron .
refugees and displaced p

it is 1 xt that the efforts of the AALCC 1n
H? Stated1th?itn::ti;Telsna:lhdatn:\(:vn:;proaches in dealling w.ith the refugie
B 'lega pAfrican-Asian region assumed particular importance. nt
probl_e B d for a legal basis in relation to the sta.tus and treatmen
e the' net‘faad of ad-hoc approaches, which exist in many countrlﬁs
e ISSC could not be overemphasized. He pointed out that t ;31
OthIt—lIeCQevI;s involved in the elaboration of background papers on bot
U

the subjects under consideration.

resen .
were found 1

iat in elaborating the model
ding the efforts of the Secretariat 1 :
.Clot'n:,nr:e?\eld%ew attention to the difficulties 1n gtter.nptmg to.pro;dil:lz:
g acliiffzarentiated model text for use in all countries in the. feglor;nd e
- utnies differed in their domestic norms and legal tradltlconsvemion
C((;lclll'lt'ron may or may not be signatory to the 1951 Refugfae -on o te(.l
len hl1; view, it was therefore preferable to have a rrll_;)del leglslgté:?agnsﬁing
™ i d concerns. He propose
ific legal or regional system an . o 2
tao vst:)er(lz(ing g%oup comprising the AALCC Secreta_rlat, tt;\e lljglili s
Member States including both parties and non-parties to the
Convention.

Finally, he stated that the UNHCR attached a great deal g):rlr:f[?gi;zz
to the AALCC since its membership included large mt]\me co-operation
producing and refugee-receiving countres and wnt.hogt w ots e
the refugee problem could not be solved. .A sngn@cgn t gnl 2 arge
Afro-Asian region, he pointed out was that it contained no Cozwention
number of countries which were parties to the 1951 Refugte; had always
but also many, particularly those from Asia, who were not. o countries
been the hope that more exchanges between these two grotp tion
would lead to more accessions to the 1951 Refugee Convention.

The Delegate of Egypt stated that the Seminar .on the que?g:cl; :i
Establishment of Safety Zones held in New Delhi had pr:ries and
opportunity for an exchange of views among membér-C}(:_u Co1d was
academicians. In his view codification of legal norms 1in this “a ol
premature. he was of the view that reconciliation of legal and hpman; 21\? o
aspects is necessary as practice does not reflect a commotr)l rrilsm;r:g . v%as
content. The practice hitherto had been on a case to case basis,
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Premature to codify ad hoi .
. ¢ practices. In hj L . -
to bring safety to people rather than " his opinion the idea should be safety ZOnes for the displaced persons in their countries of origin. He was
; beop of the view that the main problems involved in the establishment of the

Safety 7Zones included those related to the conditions for the establishment
f the Safety Zones, breakdown of the Central Government, the geographical
Zrea of the zone, State sovereignty etc. He wished more discussion on the

topiIC.
The Delegate of the Islamic Republic of Iran observed that keeping
in view the scope of the refugee problem for the world in general and the
Asian-African countries in particular the effort of the AALCC’s Secretariat
in providing the model legislation was commendable. It had been sent to
the concerned authorities of his Government for consideration and comments,
but a brief review of its contents showed that many concerns of Asian
and African countries in connection with the refugee problem had been
taken into account and received proper attention of the Secretariat. He
hoped that the studies provided by the Secretariat would provide better
prospects for the Asian/African countries in dealing with the Refugee

problems and help in its elimination.

The Delegation of Sudan was of the view that the study on the
establishment of the Safety Zone should consider carefully as to whose
consent was needed in establishing the Safety Zone, especially where a
decision by the Security Council would have to be invoked. In such cases
it would be preferable if the Security Council decision was invoked after

consultations with the concerned parties.

The Delegate of Palestine commenting on the refugee problem felt
that unless the requirements of the UN resolution 149 dealing with
compensation to Palestinian refugees, and the restoration of family unity
were not met the refugee problem in that area would remain unsolved. He
felt that the AALCC was an important body which should espouse the
Cause of its member states, and voice them at the appropriate fora.

The Delegate of Japan considered it essential that States become
Parties to the Convention Relating to the Status of Refugees, 1951 and
Its Protocol of 1967, and take appropriate domestic legislative measures
to implement them. The model legislation would be more helpful if it
Included more detailed provisions concerning refugee recognition procedures.
He.was of the view that the wider definition of refugees in the model
legislation did not seem realistic, as it might lead to imposing additional
burden on neighbouring countries, which provided protection and assistance
to refugees, along with UNHCR.

He urged a more careful study of the proposed legal framework for
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(i) Decision on “Status and Treatment of Refugees”

(Adopted on 22nd April 1995)

The Asian-African Legal Consultative Committee at its Thirty-fourth

Session:

Having considered the Secretariat briefs on Model Legislation on the
Status and Treatment of Refugees Doc. No. AALCC/XXXIV/Doha/95/2

and the Establishment of Safety Zones for the Displaced Persons in their
Country of Origin Doc. No. AALCC/XXXIV/Doha/95/3;

Appreciative of the statement and assistance of the Representative of
the United Nations High Commissioner for Refugees;

Noting the proposals advanced by the Representative of the Office of
the UNHCR.
1. Appeals to Member States to take all possible measures to eradicate
the causes and conditions which force people to leave their countries
and cause them to suffer unbounded misery;

2. Urges Member States who have not already done so to ratify or
+  accede to the Convention relating to the Status of Refugees, 1951 and
the 1967 Protocol thereto;

3. Commends the Secretariat for having prepared the Model Legislation
on the Status and Treatment of Refugees in cooperation with the
Office of the UNHCR.

4. Also commends the Secretariat for revising the Nairobi Principles of
1989 and for formulating the “Legal Framework for the Establishment
of a Safety Zone for Displaced Persons in their Country of Origin”.
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7. Directs the Secretariat to stu

5. Requests t
&4 he M_ember-Govemmems to send in their observations and

questionnaire sent by the Secretary-General in

March 1994 angd (ii) Model islati i
XXXIV/Doha/QS/z; el Legislation set out in Doc. No. AALCC/

e dy further t
in light of the comments recei}:/ed; an:i re concept of Safety Zones

Decides to include the item “S
. tatus and Treatment of Ref; 7
the Agenda of the Thirty-fifth Session of the Committeee e

(iii) Secretariat Briefs
A. Model Legislation on the Status and
Treatment of Refugees

TRUCTURE

The Model Legislation on the Status and Treatment of Refugees
pposed by the Secretariat comprises a preamble and Thrity-one sections
ranged in Three Parts viz. General Provisons; (Sections 1-9); Rights
1 Obligations (of Refugees)—(Sections 10-24); and Organizational
ngements (Section 25-31). Read together they set out the rationae
onae, and rationae materiae, of the proposed legislation and also
rovide for the establishment of an administrative/executive organ to
eal with matters relating to refugee status determination and the rights
d duties of refugees in the receiving State. The last part also makes
rovision for quasi-judicial judicial review of decisions in matters relating
D the status and treatment of Refugees. The text of the Model Legislation
n the Status and Treatment of refugees prepared by the Secretariat has
ready been circulated amongst Member States and has been annexed
th this study.

). GENERAL PROVISIONS (Sections 1-9)

Part 1 of the Model Legislation comprising nine sections addresses
to such matters as (i) title, purpose and scope fo the proposed Act
1-3); (ii) Definitions or use of terms (Section 4) (iii) the basic
IncCiples of the treatment of refugee (Section 5); (iv) Meaning of the
“refugees” (Section 6), (v) determination of a class of persons as
igees (Section 7); and (vi) exclusion and cessional clauses (Sections
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of the proposed legislation are self-explanatory and require no comment.

Section 2 of the proposed legislation in setting out the purpose seeks
to reinforce and fortify the norm identified in the preamble of the proposed

legislation i.e. the protection of persons who seek refuge. One criticism
hitherto levelled against the legislative approach adopted by States to
regulate refugees has been that the issue of refugee protection is approached
as one of defining not the rights (of the refugees) themselves but rather
the powers vested in refugee officials. It has been argued in this regard
that the protection of refugees rights becomes an exercise of powers and
discretion of those officials rather than enforcement of specific rights
identified and generalized by law. In other cases, it is further argued, the

realization of refugee rights is left to depend ultimately on the Ministerial
descretion.

Mindful of this lacuna in some of the existing national legislations
the AALCC Secretariat has proposed the couching of the purpose of the
Act as establishing “a procedure for granting of refugee status to asylum

seekers, to guarantee to them fair and due treatment and to establish the
requisite machinery therefor”.

(i) Basic principles

Section 5 of the Model Legislation whilst enumerating the basic
principles of the treatment of refugees seeks to ensure that an asylum
seeker receives fair and due treatment from state officials engaged in
relief and assistance work for the refugees. The other principles enumerated

in this section are non-refoulement non-discrimination, and the principle
of family unity.

(a) Non-refoulement

The principle of non-refoulement has been incorporated in all regional
and international instruments relating to the status and treatment of refugees,
including the AALCC Bangkok Principles and thus requires no explanation
or justification for its inclusion. It may be stated, however, that the
principle of non-refoulement is neither absolute nor universal. The clauses
allowing exceptions to the principles of non-refoulement are incorporated
in the 1951 Convention, the 1967 Declaration on Territorial Asylum as
well as the Bangkok Principles of 1966 are a pointer that this principle
is not absolute. In Japan—which has acceded to the 1951 Convention—
the Courts are known to allow refoulement when the Minister of Justice
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Non.Discrimination

() | | .
inci _discrimination has hitherto been incorporated
Th? pgz;:gtl:ilﬁal:i%?] cci>1fslcflrllllrrr11an Rights, 1948 ancli the QAXch:;vegg;n
" ific Aspects of Refugee problems in Alrica, 9.
ttti,cfn:lpg:;f]lserﬁign on the Elimination of all. ff)rms of li.af:lzi
o I.nte.ma. 1965, the International Covenant on Civil and Pc.> 1t.1c
Discrlmlnagéon;]d the i)ractice of States more than affirm that Fhe prmf:lplel
e 1'9 'fnination is a generally accepted principle.oif internationa
o non-dlscrzl'scriminatory practices of States are not permissible. However,
- e ttlxe reference to a “membership of a particular social group
- mu(':h aS1 inions” found in Article IV of the OAU. anventlon is
= Polltl_ca 5 esent clause the principle of non-discrimination incorporated
gnm'tedrrlllz:;htfépcronsidered as narrow and restricted in its scope and therefore
erein

may require further consideration.

the Unt?
Governing

(c) Family Unity

As regards the principle of family unity, it draws its strength from the

Universal Declaration of Human Rights, 1948, th.e p.ractlci::: ?rfs ca(;n:\?:ltlegz
international organizations in tl;le f';eld of :::;?ngzl:::aﬁt z; T e e
from the practice of States. The Interna Covenant o iom on the
i d Cultural Rights 1966; the Internationa (?nv or

i?:):tl:::t::n of all Migrant Workers and Members of their Farlml:;s,sl(?l?tg
and the 1984 Declaration of Cartagena adopted by Centra la’ o
American States and the African Charter on Hur.nan and Pe(l))[; ¢.=:S t; tedgtha;
1981 all incorporate the principle of family .umty..It ma7y e e
the coni:ept of family unity may be found in {\mcle 3 0 e ows
Convention on Diplomatic Relations, 1961, which admits :,1 ey
immunity in respect of the family of a diplomatic agent.h  recently
the Convention of the Rights of Child, 1990 reaffirmed the princip

family unity.
(if) Definition of Refugee (Sections 6 and 7)

Sections 6 and 7 define the rationae personae of the prop9@ leg:)Sktllt:c;?l
and are at the core of the matter of refugee status determm;tlon -oation
respect of individuals and—in the event of a large mﬂux_tllf' tet:i::llll;’ the
of the status of a group or class of persons as refugees. Histo .
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term refugee was used in various instruments prior to 1951 to refer to the
ethnic or territorial origins of different uprooted groups, and to their loss
of national protection. There was in those instruments no reference to
persecution in the sense that this term is currently employed.

The first formal reference to persecution as part of the refugee definition
came in the 1946 Constitution of the International Refugee Organization
(hereinafter called the IRO), a temporary specialized agency of the United
Nations and the predecessor of UNHCR. Paragraph 7 (a)(i) of Section C
of the Constitution of the IRO referred to a “persecution or fear, based
on reasonable grounds owing to race, religion, nationality or political
opinions”* as being a valid objection to repatriation. Paragraph 3 of
Section A of Part I extended IRO’s competence to the “victims of Nazi
persecution” still within their country of origin. IRO’s Constitution also
made reference for the first time to “displaced persons” as well as refugees—
a concept which came to be extensively applied to UNHCR’s mandate.

Thereafter the United Nations Declaration of Human Rights in 1948
alluded everyone’s right to seek asylum from “persecution,” without further
defining the term, and the General Assembly employed the term “well-
founded fear of persecution” for specified reasons as the central criterion
in determining the ambit of UNHCR’s Statute.

This definition was essentially repeated in the 1951 Convention relating
to the Status of Refugees while its application was limited to victims of
persecution as a result of events occurring before January, 1951. The
extent and scope of the term “refugee” was, however, expanded in as
much as it included “membership of a social group” as one of the possible
causes of persecution. States parties could also, if they desired, restict the
causative events to those occurring in Europe. The 1967 protocol to the
Convention removed both the temporal limitation as well as the optional
geographic limitation from this definition.

The definitions of the term “refugee” in the Convention and Protocol
have, since 1967, remained unchanged, although it may be recalled that
Recommendation E of the Final Act of the Conference of Plenipotentiaries
which adopted the Convention in 1951, urged all States parties to extend
its benefits as far as possible to persons who did not fall within its strict
ambit. While this, of course, is not binding on States it is indicative of
the general agreement, at that time, of the need for a liberal interpretation

of the term refugee, by States in determining as to who should receive
international protection.

* Section B
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This need also became very apparent in regard to the UNHCR’s
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i eneral Assembly resolutions,
S Sequemltieﬁ:g:t ‘:,\::)edz;cs:dr:: zf'nifh formally endorsed the High
extendmg_ over, involvement with a much broader category .of. exiles.
i 10;1; rtlfe lGeneral Assembly requested the High Commissioner to
. ‘39 d offices” to transmit contributions to “refugees nf)t within
i e of the United Nations” (without defining this phrase
the competeanrom 1961 to 1963 a series of General Assembly r_e.so.lutlol}s
further)-d TS;IHHCR activities for refugees within the High Commissioner’s
en::;:fe-“or those for whom he extends his good offices”.
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Governing the Specific Aspects of
added to the statutory refugee defini

nforced in 1969 by the OAU Conventi.on
f Refugee problems in Africa, which
tion an important expansion of the

s it applied in Africa, viz., that:

This liberalizing trend was rei

term in so far a

i 1
“Refugee” shall also apply to every person who, owmgt stosz)r(it:):lr]l:y
1 i foreign domination or even

aggression, occupation, 10r¢ e S

i i 1 i rt or the whole of his ry
disturbing public order in either pa ' |
of origin or nationality, is compelled to leave his place of h.i:jbltl;‘i.i;
residence in order to seek refuge in another place outside ni

country of origin or nationality”

e most formal extension of the

ts, and has, following proposals
Africa in 1979, been

UNHCR’s activities in

This expanded definition remains th
refugee concept accepted by Governmen .
made at the Arusha Conference of Refugees n
endorsed by the General Assembly as applying to
the African continent.

Sections 6 and 7 of the model legislation are based on these
considerations. An additional factor in the favour of the term refugee
adopted in section 6 is that most of the African States that have during
the 1980s enacted legislation relating to the status and treatment of refugees

have adopted somewhat similar definitions.

(iii) Exclusion clause (Section 8)

seeker is a significant input in the

: t of an asylum : ;
The previous conduct o y he point of automatically excluding

1sion concerning his refugee status to t
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him from the protective umbrella of the international instruments. Thus,
where a person has committed a crime against peace, a war crime or a
crime against humanity or a serious non-political crime outside the country
of refuge prior to his admission to that country as a refugee, or has been
guilty of acts contrary to the Purposes and Principles of the United Nations,
he can not claim refugee status under the proposed Act. Nor can the
benefit of the principle of non-refoulement be claimed by a person who
on reasonable grounds is regarded as a danger to the security of the
country in which he is, or who having been convicted by a final judgment
of a particularly serious crime, constitutes a danger to the community of
that country. Such serious offences as the Unlawful Seizures of Aircraft,

the Taking of Hostages and murder are just and fair grounds for extradition
or expulsion of the individual.

This exclusion clause as incorporated in Article 1 (F) of the 195]
Convention has since been adopted in several national laws, for instance
Article 8 of the Malawi Refugee Act, 1989; Section 3(4) of the Zimbabwe
Refugee Act, 1983 and Section 3(2) of the Lesotho Refugee Act 1989.
Article 33 paragraph 2 of the 1951 Convention, Article 3 of the General
Assembly Declaration on Territorial Asylum 1967 and the 1966 Bangkok
Principles are among the instruments which affirm the exception to the
rule of non-refoulement. In sum, the principle of non-refoulement is not
absolute and the term “refugee” excludes fugitives from justice.

Among the primary duties of a refugee is not to have committed a
common crime. For if he has, he can be excluded from the country of
refuge. The aim of the exclusion clause Article 1 F of the 1951 Convention
1s to protect the community of a receiving country from the danger of
admitting a refugee who has committed a serious common crime and to
ensure that he does not enjoy the benefit of refugee status so as to
exonerate himself from justice. It also seeks to render due justice to a
refugee who has committed a common crime of a less serious nature or
has committed a political offence. Only a crime committed or presumed
to have been committed by an applicant “outside the country of refuge

prior to his admission to that country as a refugee” is a ground for
exclusion.

A refugee committing a serious crime in the country of refuge is
subject to due process of law in that country. Article 32 of the 1951
Geneva Convention provides that a refugee lawfully in the territory of a
contracting State shall not be expelled “save on grounds of national
security or public order”. Such a refugee shall be expelled only in pursuance
of a decision reached in accordance with due process of law. Except
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¢. RIGHTS AND OBLIGATIONS OF REFUGEES (Sections 10-24)
(i) Rights of Refugees

Part II of the Model Legislation comprising fifteen secnonsh'(ll(t) fl Zt:i
addresses itself to the Right and Obligations of Refugees W 1; o
territories of the State affording them protection. The fl_rst of t elset.ons.
section 10 addressed to the rights of refugees offers alten)atnve formu a! 1 thé
Option A is based on the express recognition of all r1ght§ set ou:—t in the
regional and universal conventions t0 which the SEate is a ’pa‘n ythose
recognizes and accepts the references o the term rf:',fugef:',st dmb o
instruments as references to refugees recognized aqd p.rote.c et ionyfmm
under the proposed Act. This formulation draws its Inspira
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Section 12 imb:

it that(;fitthheer tZl]lmPab»yc Refugee Act, 1983. This alternative would

be given offect be s:tspem'ﬁc provisions of the instruments which are to

o toutina schedule or annexed to the proposed
ntified and included in the corpus of the Statute i

The Second alternative i.e. option B i
scope of icati s somewhat restrictive in its
discprimina?ilc))ﬁhrz::;;::: a:d apart from fair and due treatment Sviltr}lrolltrbl
accorded to alier;s - s the rights of the refugees to those that are generally
o for assets. and t}1521rrt1}clular such ma‘tters as right to property, right t();
be recalled in t’his o dli ts to engage in agriculture industry etc. It may
of Refugees adopte 5 br :hat the Bangkok Principles concerning Treatmen)r
of treatment andp ot }An.e AALCC had included the minimum standard
s hall accord t1cle VI of those Principles provided inter alia
than that accorded to ali © refugees treatment in no way less favourablé
include the rights relagnlents) ar;ri that the standard of the treatment shali
B s, g to aliens to the extent that they are applicable

A refu e
el iﬁtet;ewhetrler hes 1s in the territory of the State of asylum
' , receiving State for resettle ; . P
richts. Arti ) ment enjoys certain basic civi
- éveryonel;cr 14(1) of the Universal Declaration of Human Rights sti ulC:vll
from persecri-s th,? right to seek and to enjoy in other countries Ias alue .
Ll ion . The Preamble to the 1951 Convention relating tg tl:n
oo b fre:dgees reafflrms.that “human beings shall enjoy fundament ei
ol e oms wlr]thout discrimination” and the Convention endcavoua
! gees the widest possible i r
rights and freedoms. P exercise of these fundamental

The ri .
o : ;lriht)sbp'nd protection to be afforded or granted to a refugee b
customary interrlistory not only under the Convention but alsogunde}r
T dronal 'law and general principles recognized by nations
the AL LK ?9612 ::15 regard that the Bangkok Principles adopted b);

cognizes this princi
1951 G . i principles and a State, part
s thee;:(;/ti thnventrpn and its 1967 Protocol thereto ispob{i t:duzs
SN Gc ion and rights to the refugees as described in ;he instru%n t
international zﬁztvoamca(r):jv;z:onlpri-marily codified the then eXiS?i]nsg.
; eral princi . .
legal rights and obligations of refﬁge:sl.ples of law on the intemational

(ii) Established Standards of Treatment

While th i
as is accord:dct(c))nVl'??ml0n on Refugees 1951 envisages the same treatment
some specific righ i generally, it goes a little further with respect to
rights, in respect of which refugees are granted more favg bl
e
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lity of the country (Article 17, paragraph 2); (d)

rationing (Article 20) (e) elementary education (Article 22, paragraph 1)
(f) the right to public relief and assistance (Article 23); (g) matters of
Jabour legislation and social security (Article 24) and (viiD) taxation (Article
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(b) The stan
residency

generall
ligion and the religiou
e 4); (b) access to courts (Article 1
ployment of refugees who

This standard 18

to practice their re

(Articl
wage-eaming em
residence in the count
possessing the nationa

dard of treatment accorded to nationals of habitual

accorded to refugees with regard to (a) the protection

operty, such as inventions, trade marks and trade
rtistic and scientific works (Article
sistance and (d) exemption from
hat of their habitual residence

This treatment 1S
of their intellectual pr
names, and of their rights in literary, a
14), (b) access to courts, (c) legal as
cautio judicatum solvi in countries other than t

(Article 16, paragraph 3).

(c) Most-favoured-nation treatment

their right to form
s and trade unions
loyment, if the
r the enjoyment

This treatment is granted to refugees as regards ()

and join non-political and non-profit making association
(Article 15), (b) the right to engage in wage-earmning emp
refugees concerned do not fulfil the conditions necessary fo
of national treatment (Article 17, paragraph 1).

(d) Treatment not less favourable than that accorded to aliens

e as possible and in any

atment as favourabl
liens is applied to refugees

i The principles of tre
hen that accorded to a

‘event not less favourable t
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with regard to (a) acquisition of movable and immovable property, property
rights and interests (Article 13); (b) the right to engage on their own
account in agriculture, industry, handicrafts and commerce, and to establish
commercial and industrial companies (Article 18), (c) to practice liberal
professions (Article 19); (d) to obtain housing (Article 21); and (e) to

benefit from higher education (Arfticle 22, paragraph 2).

(iii) Obligations of Refugees (Section 12)

The principle of national sovereignty requires that all persons including
refugees, conform to the laws and regulations of the country of asylum
as well as to the measures taken for the maintenance of public order.
Section 11 of the Model Legislation draws its strength from Article 2 of

the 1951 Convention and Article 3 of the OAU Convention of 1969.

(iv) Provisional Measures (Section 14)

Article 8 of the 1951 Convention stipulates that in time of war or
other grave and exceptional circumstances a State may take provisional
measures essential to national security in the case of a particular person
pending a determination that the person is in fact a refugee and that the
continuance of such measures is necessary in his case in the interest of
national security. The stipulation of Article 8 of the Convention Relating
to the Status of Refugees, 1951 should be read together with Article 44
of the Fourth Geneva Convention relating to the Protection of Civilian
Persons in Time of War, 1949. Article 44 of the Fourth Geneva Convention,
inter alia stipulates that in applying the measures of control the power
in whose jurisdiction protected persons find themselves shall not treat
refugees as enemy aliens, exclusively on the basis of their nationality.

d. ORGANIZATIONAL ARRANGEMENTS (Sections 25-36)

States generally determine their own policies regarding the admission
of refugees and displaced persons and there are no international conventions
which require the admission of refugees and displaced persons. States are
free to enact their own laws and regulations governing such admissions.

In deciding whom to admit, States are often guided by generally acceptable
humanitarian principles of international law.

Several States are also known to screen refugees at the border and
many reject refugees without any procedural review. The right of refugees
to appeal, adverse or negative refugee status determination is unevenly
available. According to a UNHCR report on the procedures employed by
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ASIAN AFRICAN LEGAL CONSULTATIVE
COMMITTEE

Model Legislation on the Status and Treatment of Refugees

An Act for the recognition and protection of persons who seek

refugee status within the territory of this country.

Be it enacted by (as, for example, the Parliament, or the President
and Parliament, etc of the concerned country) as follows:

GENERAL PROVISIONS
1. Short title—This Act/Law shall be called the Refugees (Recognition

and Protection) Act, (year of enactment).

2. Purpose of the Act—The purpose of this Act is to establish a
procedure for granting of refugee status, to asylum seekers, to guarantee
to them fair and due treatment and to establish the requisite machinery

therefor.
3. Scope of the Act—This Act shall apply throughout the territory
of this State or in such areas of the State as the Government may notify.

4. Definitions—In this Act, unless the text otherwise requires—

(1) Asylum seeker’ means an alien who in need of protection, seeks
recognition and protection as a refugee.

(2) Member of his family’, in relation to a refugee includes—

(a) the spouse (s) of the refugee;

(b) any unmarried child of the refugee under the age of
majority;

(c) the father and mother of the refugee who, by reason of age
or disability, are, mainly dependent upon the refugee for
support; and

(d) any other person related to the refugee by blood or marriage
who is solely dependent upon him;

(3) ‘Identity Card’ means a document issued under the provisions
of this Act to a recognized refugee.
(4) ‘Refugee’ means a refugee as defined in Article 6;

(5) ‘Refugee Committee’ means the Committee established as an
administrative organ by and under the provisions of this Act.
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5.
applicati

appeals against orders passed b
provided under the rules fram
this Act;

‘Voluntary repatriation’ means the voluntary
to their country of origin on their own free and

‘Travel document’
Refugee Committee
travel outside this
established by
this Act.

return of refugees
voluntary decision;

means a document which is issued by the
for the purpose of enabling a refugee to
country in accordance with the procedure
the rules framed by and under the provisions of

‘Country of origin’ signifies, as appro
of nationality, or, if he has no nation
habitual residence.

priate, the refugee’s country
ality, his country of former

Basic Principles for the Treatment of Refugees—In the
on of this Act due regard shall be had to the following principles;

(a) A refugee shall neither be expelled nor returned to the frontiers

(b) A refugee shall not be discri

of territories where his life or freedom would be threatened,

minated against on the basis of
his race, religion or nationality.

(c) A refugee shall have the right to receive fair and due treatment

(d) As far as practicable, the

6.

Subject to the
as a refugee if :

(a) owing to a well-founde
for reasons of race, rel
particular group or pol
of his nationality and is
to avail himself of the

by the officials of the Government or jts agencies who are
eéngaged in relief and assistance work for the refugees.

principle of family unity shall be

preserved and due consideration shall be given to the refugee

women and children.

Meaning of refugee—
OPTION A

provisions of this section a person shall be regarded

d fear of being persecuted or prosecuted
igion, nationality, sex, membership of a
itical opinion, he is outside the country
unable or, owing to such fear, is unwilling
protection of that country, or

Y the Refugee Committee as
ed by and under the provisions of

(©)

1 i well-
former habitual residence, he is unable or, owing toajOns "
founded fear of being persecuted or prosec.uted for re ons o
1 religion, membership of a particular social group or p
race, . 1 ic
opinion is unwilling to return to it;

. . ination,
owing to external aggression, occupation, forelg'n :ommz:)t:}c])er
i iolati ts or
i i ive violation of human rig
internal conflicts, mass_ ' fuman rights or other
i i ting public order in ei par
events seriously disrup . P aonone
i igin, he is compelled to leav .
of his country of origin, ; !
habitual residence in order to seek refuge in another place outsid
his country of origin;

(d) he has been considered a refugee under any other law in force

at the time of commencement of this Act.

OPTION B

The term ‘Refugee’ shall mean a person who owing to a well-f()lgnfied
fear of being persecuted or prosecuted for reasons of race, re }g_loll:,
eE:ionality membership of a particular social group or pOllth-al oplmoc};
?saoutside ;he country of his nationality and is unable ;)r,howmg t?r;u oh
; il hi i that country;
i illi himself of the protection o '
fear, is unwilling to avail . [ Sountry; o
i i i d being outside the country o
who, not having a nationality an : . er
habitual residence as a result of such event, is unable or, owing to su
fear, is unwilling to return to it.

7. Declaration of class of persons as refugees—

(1)

(2)

Notwithstanding anything above, the Refugee Committeedma};
declare a class of persons under clauses ‘(a), (b), (c) or (d) lc()e
section 6 to be refugees and may at any time amend or revo
such declaration,

Provided that no such amendment or revocation sha.ll affect tt)hc:
right of any asylum seeker or any other person who is a mem t:
of the class of persons concerned and who en‘tered this c.oun y
before the date of such amendment or revocatlon: to continue to
be regarded as a refugee for the purposes of this Act.

The Refugee Committee shall cause any declgration in terms tc))f
this section, and any amendment or revocation thereof, tq e
publicized in a manner as it considers will best ensure that it is
brought to the attention of authorized officers and persons to
whom it relates.
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8. Persons not regarded as refugees—A person shall not be regarded
a refugee for the purposes of this Act if—

(a) he is alleged to have committed a crime against peace and
security of mankind, a war crime or a crime against humanity,
regardless of the time it was committed; or

(b) he is alleged to have committed a serious non-political crime

outside this country prior to his admission to this country as
a refugee.

9. Persons who shall cease to be refugees—A person shall cease
to be a refugee for the purposes of this Act if :

(a) he voluntarily re-avails himself of the protection of the country
of his nationality; or

(b) having lost his nationality, he voluntarily re-acquires it; or

(c) he becomes a citizen of this country or acquires the nationality

of some other country and enjoys the protection of the country
of his new nationality or

(d) he can no longer, because the circumstances in connection
with which he was recognized as a refugee have ceased to
exist; provided that the provisions of this clause shall not
apply to a person who satisfies the Refugee Committee that
he has compelling reasons, arising out of previous persecution,

for refusing to avail himself or so to return as the case may
be.

(e) he is alleged to have committed a serious non-political crime

outside this country after his admission into this country as
a refugee.

RIGHTS AND OBLIGATIONS
10. Rights of Refugees—
OPTION A

The rights of refugees stipulated by International Conventions to
which this State is a party and those customarily recognized by States
will be respected and guaranteed as far practicable as possible.
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' OPTION B

ithi i have
Every refugee till the time he stays within this country, shall
V L
e right-_—_ - . . - - e
¢ to a fair and due treatment, without dlscrlmmatlor} 2.15 to race,
o religion, sex or political opinion, or country of origin;

(b) to receive the same treatment as is generally accorded to aliens
relating to— N -
(i) movable and immovable property, other similar rights
pertaining thereto, and also to leases and other contracts

relating to movable and immovable property;

(i) education, other than elemer.nary education and, n pfar;w\;gax;;
as regards access t0 studies, the recognition of tor gf
school certificates, diplomas and degrees, t'he remission o
fees and charges, provided however he 18 flccorded the
same treatment as is accorded to nationals with respect to
elementary education;

(iii) the right to transfer assets held and declared by a rc.fugee
at the time of his admittance into the country, subject to
the laws and regulations;

(iv) the right to engage in agriculture, indpstry, hgndxcraftsl
and commerce and establish commercial and mdustrlad
companies in accordance with applicable laws an
regulations;

(c) have the same right as nationals of this country wit-h respect to
practicing their religion and the religious education of their
children;

(d) to have free access to courts of law, including legal assistance
and exemption from cautio judicatum solvi;

11. Obligations of refugees—
(1) Every refugee shall conform to the laws of this country.

(2) A refugee shall not engage in activities which may en_danger the
State security, harm public interests or disrupt public order.

(3) A refugee is prohibited from engaging :m activities contrary to
the principles of United Nations in ;_aamcular from undertal<'1n‘g‘
any political activities within the territory qf this country againt
any country including his country of orgin.
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12. Personal status—

(1) The personal status of a refugee shall be governed by the law

of the country of his nationality or domicile or by the law of the
country of his residence.

(2) Rights acquired by a refugee and dependent on personal status,
more particularly rights attaching to marriage, shall be respected
by this country, subject to compliance, if this be necessary, with
the formalities required by the law of this country, provided that
the right in question is one which would have been recognized
by the law of this State had he not become a refugee.

13. Exemption from exceptional measures—
OPTION A

With regard to exceptional measures which may be taken against the
person, property or interests of nationals of a foreign State, this country
shall/may not apply such measures to a refugee who is a national of the
said State solely on account of such nationality.

OPTION B

With regard to exceptional measures which may be taken against the
Person, property or interests of nationals of a foreign State, this country
shall in appropriate cases, grant exemptions in favour of such refugees.

14. Provisional measures—Nothing in this Act shal] prevent the
émment, in time of armed conflict or other grave and exceptional
circumstances, from taking provisionally measures which it considers to
be essential to the national security in the case of a particular person,
pending a determination by the authority concerned that that person is in

fact a refugee and that the continuance of such measures is necessary in
his case in the interests of national security,

15. Industrial Property and artistic rights—In respect of the
protection of industrial property, such as inventions, patents, designs or
models, trade marks, trade hames, and of rights in literary, artistic and

scientific works, a refugee shall be accorded the same protection as is
accorded to nationals of this country.

16. Right of association—As regards the right of association refugees
lawfully staying in the territory of this country shall/may be accorded the
most favourable treatment accorded to aliens, in the same circumstances.
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. 17 Liberal professions—Refugees who hold degrees or diplomas

ized by the competent authorities of this country and ar;: des1rci)tlxz
nl.Zcing a liberal profession, shall be accorded treatment as avouraes
Ctlble as is accorded to aliens generally in the same circumstances.

reCOg
of pra

ossi |
S . . . S
ad g. Rationing—Where a rationing system exists, which regulate
18.

. o cos
eral distribution of essential commodities in short supply.,brlefugS S
e %e[r;: accorded the same treatment as practicable as possible a
shall be

ccorded to nationals/aliens.
a

Housing—As regards housing, refugees shall be accorded treatnllent
flx?c;urable and/or as practicable as possible, as is accorded to aliens
a .
;Znerally in the same circumstances.

20. Identity cards—An identity card shali be issued to any person
gn.ized as a refugee in accordance with sections 6 and 7 of this Act.
reco

21. Travel documents—A refugee lawfully staying in this c.ountry
hall t;e issued travel documents for the purpose of tre.wel out51d.e the
ferritory of this country unless compelling reasons of national security or

public order otherwise require.

22. Fiscal charges—No duties, charges or taxes of any descrq;]tlon
whatsoever, shall be imposed on refugees, other or higher than those
which are levied on nationals in similar situations.

23. Transfer of acquired assets—Favourable consideration may be
accorded to an application of a refugee for permission tq tran.sfer assets
which he has acquired by lawful means during his stay in this country.

24. Families of refugees—

(1) The members of the family of a refugee sh?l.l be perml_tted to
enter this country and, subject to the provisions of this Ac-t,
shall be entitled to remain herein as long as the refugee is
permitted to remain, and necessary documents be issued to them.

(2) Where a member of the family of a refugee within this cogntry
ceases to be a member of such family by reason of marriage,
attaining the age of majority or the cessatiop of depend.en(':e
upon the refugee, he shall be permitted to continue to‘remam in
this country subject to the relevant laws and regulations.

(3) Upon the death of a refugee, or upon his divorce from any
Spouse, every person who, immediately before such dea.th or
divorce was within this country as the member of the fan.nly of
such a refugee, shall be permitted to continue to remain and

121



regularize his status in acco i
rdance with the provisi i
; ions o S
Act or any other applicable law. ° o

4)

Notlfung in this section shall prevent a member of the family of
a3re Egee, or a person who has, in terms of sub-sections (2) and
(3), been permitted to continue to remain in this country from

himself applying for recogniti i
gnition and protection as
under the provisions of this Act. " refuecy

ORGANIZATIONAL ARRANGEMENTS

h l25. In qrder tq imp!ement the provisions of this Act, the Government
shall establish or identify, [by notification in the Official Gazette]

OPTION A

() A []?wi'sion/Bureau/Department/Unit] to receive and consider
applications for refugee status and to make decisions; and

2 A quasi judicial Authority vested with the power to revise or
review the above decisions and to make final orders thereon

OPTION B

(1) A Refugee Committee as the principal executive organ; and

(2) an appellate authority to b
Authority. y to be known as the Refugee Appellate

26. Composition of Refu i
; gee Committee—The R i
shall consist of the following members, namely: " Refugen Comming
(a) a high ranking official designated by the Minister-in-charge of

refugee affairs i i
andg airs in the Government who shall be its Chairman;

() :uch numper 'of other officials from the immigration social welfare
aw and justice and other relevant departments. r

27. Functions of the Refi :
ugee Committee—T :
Refugee Committee shall include: RSN -t

(1) to dgmgnate s_ucb officials as may be necessary to receive and
consider applications for refugee status and to grant (or refuse)

asylum seekers refugee status j
3 according to the re s
of this Act; g levant provisions

122

\

(2) to supervise the observance of the refugees rights and duties as
stipulated in this Act;

(3) to propose the refugee policy and make appropriate proposals
and recommendations to the Government concerning the refugee

matters; and

@) to coordinate the activities or policies of the various Government
ministries and departments relating to refugees.

28. Consideration of applications by the Refugee Committee—

e Refugee Committee shall consider every application referred to it in

terms of Article 27 within a reasonable time (sixty days) of the application

being SO referred. It may, within that period of time make such inquiry
or investigation as the Committee may consider necessary.

29. Withdrawal of refugee status—

(1) If at any time the Refugees Committee considers that there are
reasonable grounds for believing that a person who has been
recognized as a refugee for the purposes of this Act, should not
have been recognized on account of such person having made
his application for recognition based on fraud, false and deliberate
misrepresentation or any other abusive grounds, the Committee
shall cause a written notice to be served upon the person whose
status as a refugee is under reconsideration:

(a) informing such person of the fact that his status as a refugee
is to be reconsidered; and

(b) inviting such person to make written representation to the
Committee within a period of fourteen days from the date
of service of the notice, regarding his status as a refugee.

(2) The Committee shall consider every written representation made
before it and where appropriate the views of the representative
of the UNHCR and, may cause such inquiry or investigation to

be made as it thinks necessary.

(3) Upon receipt of the report on the inquiry or investigation and
after giving an apportunity to the person against whom proceedings
are taken, the Refugee Committee may withdraw the recognition
of the person concemed as a refugee; and shall cause the person
concerned to be notified of the decision in the matter.

(4) Any person who is aggrieved by the decision of the Refugee
Committee withdrawing his recognition as a refugee may, within
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fourteen days of being notified of such
the Refugees Appellate Authority.

(5) If a decision 1s taken to withdr
be given an opportunity to
to get his status regularized under ap

30. Expulsion of refugees—

(2) Before making an order j

(3) Before ordering expulsion of any refu

gee under sub-section ¢))
the representative of the UNHCR sha

Il be informed.

APPELLATE AUTHORITY

as it may specify an appellate authorit
Appellate Authority,

- 32. Composition of the R

efugee Appellate Authority—(l) The
Refugee Appellate Author

ity shall consist of’

(@) an eminent person preferably 4 Jurist (judge of the Supreme
Court) who shall be ijts President

(b) four other members who
€Xperience of dealing with ma
affairs and national security,

33. Jurisdiction of the Refugees Appellate Authority—

(1) The Refugee Appellate A
Over all matters arisin
implementation of th

uthority shall have exclusive jurisdiction

g out of the application, interpretation and
€ provisions of this Act,

(2

Any asylum secker or, as the case may be, any refugee aggrieved
by any order made by the Refugee Committee in respect of
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35. Finality o
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B. Establishment of ‘“Safety Zones” for t‘hc'a
Di;placed Persons in their Country of Origin

i i ine in all
People have been uprooted by persecution, conﬂlct.and fz;rlr; A
i i is the massive sc
i i sent time is ;. Sueh
t 1s unique at the pre ne 1 . 17 million,
B Wh?s The wctl)rld’s refugee population is estimated to betries o
| i i f their own coun
i i i the borders o _
he displaced within ; doned their
w?llllif)l: eoplg largely women and children, who .havi a::d lecation,
lrlr:)mes iﬁ searc,:h of food and water. Armed conflict, tor SRS
i i system
i d ecological disasters, :
communal violence, natural an : : of persecution
of human rights, as well as traditionally recognized sourceesmS I:,vithin o=
combine to produce these massive involuntary movertnhiS Ny
outside state borders. There is nothing to suggest that
feversed in the immediate future.

. seen
The problems faced by the internally displaced Pﬁ,rsﬁnlf):;estlopﬁfessed
in the larger context of the post-cold war period mc:v- lcmany parts of the
ethnic and religious conflicts have been unlqasﬁe in o the part of the
Wworld. At the same time, there is a greater willingness o try and develop
international community to address these problems and to try

i 3, para 5.
ML ECOSOC, Commission on Human Rights, E/CN. 4/1992/23, p.
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for the internally displaced persons standards and mechanisms comparable
to those that assist and protect refugees.?

The crisis of the internally displaced persons from the perspective of
the international community is that they fall within the domestic jurisdiction
and are therefore not covered by the protection normally accorded to
those who cross international borders and become refugees. International
responses to emergencies involving them have been taken up by agencies
like UNHCR, UNICEF or the ICRC, but in the absence of a clear mandate
and an international body with special responsibility for the protection of
internally displaced, the international response has been ad hoc in the
appointment by the Secretary-General in 1991 of an Emergency Relief
co-ordinator to improve the provision of relief and assistance to those
caught up in humanitarian emergencies.?

Principles of existing law : Human rights and humanitarian law may
be seen as the principal sources of existing protections for the internally
displaced persons; along with refugee law, they also may be the foundation
for articulating a basis for further protections. While these bodies of law
are conceptually distinct, they have influenced and informed each other
and also contributed to a general corpus of laws capable of application
to the problems experienced by the internally displaced.

Unlike refugee law, which largely applies only when a border is
crossed, or humanitarian law, which applies to situations of armed conflicts,
human rights law proclaims broad guarantees for fundamental rights of
all human beings. The International Bill of Human Rights, composed of
(a) Universal Declaration of Human Rights; (b) International Covenant
on Economic, Social and Cultural Rights; and (c) International Covenant
on Civil and Political Rights, represents the basic body of human rights
law, which recognizes the inherent dignity and equality of all human
beings and setting a common standard for achievement of their rights.
Although human rights law provides a basis for protection and assistance
for internally displaced persons, it does not directly address some of the

situations affecting the internally displaced, such as forcible displacement
and access to humanitarian assistance.

Since the UN has established protected areas or Safe Zones in time
of armed conflicts such as in Cambodia, Bosnia, Rwanda, Somalia, the

There is adequate legal protection provided to refugees by virtue of the 1951 Convention and the
1967 Protocol, the 1969 OAU Convention, 1984 Cartagena Declaration as well as the Bangkok
Principles, 1966.

3. U.N. ECOSOC Commission on Human Rights (Res 1991/25), 1991.
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to develop the idea of the Geneva Conventions for the Protection
of War Victims (1949) and the Protocol (1977).

)

2. Conditions

(1) The Safety Zone shall be established when a considerable number
of displaced persons arises as a result of armed conflicts or civil
wars, and their life and property are threatened as the consequences.

The Safety Zone shall be established by the decision of the
Security Council of the United Nations with the consent of the
Government concerned and of the parties to the conflicts.

(2

An agreement should be signed between the U.N. and the
Govemment concerned or among the U.N. and conflicting parties,
in case of the lack of unified government, to secure a specified

geographical area for the Safety Zone.

(3

(4) The area should be demilitarized and be immune from hostile
activities. The armed forces of the state and the conflicting
parties should be withdrawn from the area.

(5) The establishment of the Safety Zone should not violate the
sovereignty of the state concerned. It should not threaten the
territorial integrity of the State.

3. The supervision and the management

(1) The Safety Zone should be placed under the supervision of the
U.N.

(2) The Security Council will designate an international organization
to manage the Safety Zone.

(3) A UN-designated international organization should be responsible
for the supply of the shelter, food, medical care and other essential

basic civic amentities for the displaced persons. It will cooperate
with other international organizations and member states for the

implementation of its work.

(4) The U.N. may provide multinational security forces, if necessary
and practicable, for the protection of the displaced persons in

the Safety Zone.

(5) The cost of the maintenance of the Safety Zone should be met
by voluntary contribution of:

(a) the Member States of the U.N.
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4.
(hH

(2)

5.
(1)

()

(b) the U.N. Agencies

(c) the Inter-governmental and Non-governmental Organizations
Duties of the Government and the conflicting parties concerned

The Government of the State and the conflicting parties should

have duties to cooperate with the international organizations to
establish and to manage the Safety Zone.

The life and property of the displaced persons should be guaranteed

and be strictly protected by the Government and of the conflicting
parties concerned.

Rights and Duties of the Displaced Persons

The rights of the displaced persons for receiving fair and just

treatments by the officials who supervise and manage the Safety
Zone should be respected.

The rights and duties of the displaced persons in the Safety
Zone should, as practicable as possible, be in accordance with
those which are applied to the nationals in the state.

6. Protection of the officials of the International Organizations

The Safety and Security of the officials of the International Organizations

engaged in supervising and managing the Safety Zone should be guaranteed
by both the Government of the State and the conflicting parties.

7. Closure of the Safety Zone

The establishment of a Safety Zone should be of temporary nature

and should be closed down by the decision of the Security Council. In

the case of the closure all the displaced persons should be returned safely
to their permanent places of residence.
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“Safety Zone” by the UN in the armed conflicts
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AALCC’s principles which were presented at the Nairobi Session
in 1989

(1)

(i)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

(x)
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The Safety Zone shall be established with the consent of the state
of origin, through a resolution or recommendation of the United
Nations;

The Safety Zone should be akin to demilitarized zone or a neutral
zone immune from hostile activities and a specified geographical
area could be demarcated as such by a government notification;

The Zone should be under international supervision, control and
management to provide among others international protection to
the persons residing therein;

The United Nations may designate and authorise an international
organization or agency for administration and supervision of the
Safety Zone;

The State of origin and the neighbouring state which might receive
the mass exodus could also be associated with the designated
international organization or agencies in the supervision of the
Safety Zone;

The designated international organization or agency shall be
responsible for co-ordination and supervision of supply and
distribution of food and other essential items and ensure facilities
like drinking water, civic amenities and medical care. The cost of
operations' can be met through voluntary contributions by states,
governmental and non-governmental humanitarian organizations;

The armed forces of the state of origin should withdraw from he
Safety Zone and the status of the zone should be respected by
civilian as well as military machinery of the State of origin;

The authority in control of the Safety Zone shall provide international
assistance/protection to the individuals therein seeking asylum;

The United Nations may provide a multinational security force for
the purpose of maintaining law and order within Safety Zone.

Persons seeking asylum in the Safety Zone shall be disarmed and
will not be permitted to participate in any military activity or
guerilla warfare against any State. Similarly asylum seekers shall
not be a military target for any state;

ii) The Safet

esiding in the Safety Zone shall be provided with

individuals r
Ebe indi any other country;

the facility to seek and erjoy asylum in
origin and the imema?iopal
in charge of the Safely.Zone is sallsfu;d
that the conditions are favourable and con.ducwe‘ tho {ftft;rcr;,mtiez
ons residing in such zones shall be pr'ov1ded with a

nt place of residence.

If normalization is restored in the state of

organization or agency

pers :
to return to their permane

y Zone thus established shall be of temporary nature.
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r ANNEX 11

SUMMARY RECORD OF THE SEMINAR ON THE
«ESTABLISHMENT OF A SAFETY ZONE FOR DISPLACED
PERSONS IN THEIR COUNTRY OF ORIGIN” HELD IN NEW
DELHI ON 23rd SEPTEMBER, 1994

The Secretariat of the Asian-African Legal Consultative Committee
in collaboration with the office of the United Nations High Commissioner
for Refugees (UNHCR) orgnized a seminar on the Establishment of a
Safety Zone for Displaced Persons in their country of origin, in New
Delhi on the 23rd of September 1994. The seminar chaired by Mr. Chusei
Yamada, the President of the AALCC, had for its objective the discussion
of the legal guidclines for the establishment of safety zones for the internally
displaced by armed conflict or internal disturbances. The seminar was
informal in nature, wherein all the participants spoke in their individual
capacities, and no formal conclusions or resolutions were adopted. First
the panelists gave their presentations followed by General Discussions.

The seminar was attended by participants from 27 member States of
the AALCC, viz Arab Republic of Egypt, China, Cyprus, Ghana, India,
Indonesia, Islamic Republic of Iran, Iraq, Japan, Kenya, Republic of
Korea, Myanmar, Mongolia, Nepal, Nigeria, Oman, Philippines, Qatar,
Saudi Arabia, Sri Lanka, Sudan, Syria, Tanzania, Thailand, Turkey, Uganda
and Republic of Yemen. In addition, Mr. B. Sen the former Secretary-
General of the AALCC, and the officials of the United Nations High
Commissioner for Refugee, International Committee of the Red Cross,
were also present. Some eminent professors of the Jawaharlal Nehru
University and the Delhi University also participated in the seminar.

In his welcome address the Secretary-General of the AALCC Mr.
Tang Chengyuan observed inter alia that in view of the number of armed
conflicts, which the world has unfortunately experienced in the recent
years, the problem of refugees and internally displaced persons has assumed
serious dimensions. Establishment of Safety Zones has been initiated and
used as a temporary and partial solution to tackle this problem. However,
such a move involves complex legal and political considerations. He
Stated that the main purpose of organizing the Seminar was to discuss
legal issues related to the Safety Zone in an informal manner.

Mr. Chusei Yamada in his address stated that the reason behind the
Proposal for the establishment of a Safety Zone was that it would be
easier and more effective to protect displaced persons in their country
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rather than outside. Though the proposal entails many difficult problems,
it was indeed a farsighted proposal while considering the events which
followed. The concept of a Safety Zonc originally referred to by the
Government of Thailand has relevance not only to alleviating the burden
of the refugees reaching neighbouring countries but also to extending
humanitarian assistance to displaced persons who have not crossed the
border. He cautioned that the compatibility of this concept with the right
to seek asylum and free movement, what should be the relationship to the
sovereignty of the State where such a zone is to be established? Could
the neutrality of international humanitarian assistance be maintained. Legal
principles for the protection of the internally displaced are not clear and
that is the area which should be focussed by the AALCC.

Mr. Toru Iwanami, Deputy Secretary-General of the AALCC presented
the basic working paper, which while dealing with the background, proposed
a legal framework for the establishment of a safety zone for displaced
persons in their country of origin. The guidelines were given under seven
headings namely (1) the aim of establishing a safety zone; (2) conditions;
(3) supervision and management of such a zone; (4) duties of the government
and the conflicting parties concerned; (5) rights and duties of the displaced
persons; (6) protection of the officials of the International organizations
and (7) the closure of the safety zone.

Dr. K. Cheluget, the Acting High Commissioner for Kenya presented
a broad overview of the refugee situation in Kenya. He observed that
unrest in Somalia and Rwanda had brought great difficulties and suffering
upon the population of the country. The creation of a Safety Zone in
Somalia would have definitely helped the fleeing people and would also
not have imposed a heavy burden on Kenya. The critical question which
needed attention was that in the case of Somalia no government existed,
but in a situation where a government does exist, the question of sovereignty
would have to be dealt with very carefully. On the other hand in the case
of Rwanda the concept of a Safety Zone could prove effective. But if
such zones were created they would contradict the principle of non-
refoulement as governments would be tempted to send back the fleeing
persons to their countries, where perhaps they would not be secure.

Mr. Minabere Tom-George, Minister from the Nigeria High Commission
stated that the Fourth 1949 Geneva Convention relating to the protection
of civilians in time of war recognizes the protective umbrella of States
during belligerency. He was of the view that it was the obligation of thf
State of origin to create a Safety Zone, but where the State of origin
failed to declare a Safety Zone during armed conflict, that State shall be
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d to have abdicated its sovereign responsibility by failing tq take
= .« necessary for the protection of life, liberty and security of
g -tsthus viélutmg Article 3 of the UN Declaratioln of Human Rights,
er..sOHS., -orporates the right to life liberty and security of every person.
Wthhﬂ lrrl: G%vcrnment failed to establish a Safety Zone the United Nations
Where‘ll jxs‘s‘cmbly can by a resolution establish a Safety Zone for the
G-encm d “erson in any territorial area of the State of origin it deemed
e g p‘r Awhcre there was grave threat to “peace and security” during
g HO\v:\l/t'l’rlned conflict in 6r around the State of origin i.e. in that
i tlhe LUnited Nations Security Council can direct the UN Sc.crctury—
ggrllz?ﬁu to establish a Safety Zone in the country of origin of displaced
e s

measur

a nation

persons.

Citing the examples in Somalia, t'ormgr Ygg_oslavia and Rwunda hg:
stated that experience had shown th.al during civil war. e“ﬂpc.cmlly‘whvc‘rt
the Government becomes involved with one of the warring factions, (.O‘n.\‘(.nl‘
for humanitarian intervention had normally been _delayed for purposes o(;
political or military scores. Where such a dela_y situation arose thg ‘world
community which guarantees global human rights and right to life an
security, should on humanitarian grounds assure a ngety Zone authf)rll]t_v
and act expeditiously. He regretted the frequent violation of }_Iuman‘ ng tql
and emphasized the necessity of creating a Permanent Intejmanonal (_.rlm.m;:
Tribunal having jurisdiction over crimes against humanlty s vthat it mig ‘t
have a meaningful impact on those who intend to commit crimes against
humanity and war crimes.

The Chief of Mission of the UNHCR Mr. S. Bari stated tha(' the basic
objective behind the emergence of the concept of Safety Zone in refugee
law is to find an alternative to asylum and protection ab'road. The UNHCR
had increasingly assumed greater responsibilities for the 1ntcmally dlsplacgd
at the behest of the international community. UNHCR's involvement in
Sri Lanka, Irag, Former Yugoslavia and Afghanistan are examples of its
comprehensive approach.

How should the international community proceed on the §ubject'? It
would appear from recent experience that the existing internz‘monrgl legal
order is not ready to accept the humanitarian concept of Safety Zone asl
a full-fledged legal concept yet. It conflicts with too many other lega
concepts of contemporary international law. The best course wou!d be. to
agree on some operational criteria and apply the conc.ept in any situation
where the criteria are met. Where conditions are suitable, safety zones
€an indeed provide a humanitarian alternative to displacement abroad.
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The UNHCR has adopted the following criteria for its own involvement
with any internally displaced situation:

(a) UNHCR’s involvement must not in any way detract from the
possibility to seek and obtain asylum;

(b) UNHCR must have full unhindered access to the affected
population;

(c) adequate provision must be made for the security of staff of
UNHCR and its operating partners and for acceptable operating
conditions; and

(d) UNHCR’s involvement should have the consent of all concerned
parties and enjoy the support of the international community.

Mr. Studer Meinrad, the Deputy Regional Director of ICRC, New
Delhi, in his statement on behalf of the International Committee of the
Red Cross observed that the creation of a protected zones within the
framework of International Humanitarian Law must be contemplated first
and foremost as an instrument serving the general requirement of providing
the best possible protection and assistance to populations during arms
conflicts. To that effect the creation of a protected zone must in no way
lessen the protection of the populations not in those zones. He observed
that practice has demonstrated the importance of remaining very flexible
as to the form and definition of such zones, which must be adopted to the
requirements of the moment. In his view the misgivings of States with
regard to the preparation in peacetime of places which might serve as
protected zones in wartime are therefore understandable. He pointed out
that while the express agreement of the parties in conflict may be difficult
to secure it must nonetheless be understood that such agreement is essential
for obvious security reasons. Those seeking to set up a protected zone
bear a heavy responsibility in that respect. He further emphasized that the
creation of protected zones must be accompanied by clear information to
the potential beneficiaries, who must not be misled by false hopes, In
particular, refuge in a Safety Zone does not bestow any right to amnesty;
and whenever populations have been caught up in a process of mutual
hatred, the possibility of creating protected zones must be considered
with special attention to their political implications and security.

Mr. B. Sen the former Secretary-General of the AALCC was of the
view that the proposal of the Government of Thailand for the establishment
of a Safety Zone in 1986 before the United Nations and then to the
AALCC was essentially then seen in the context of preventing refugee
situations from arising, and was linked in a way to the doctrine of State
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ing 1ssues
followIng ‘ ) N N
.y What are the objectives and purposes for which the establishme
N QO 9
3 of a safety zone may be deemed necessary’
Lt Te > »,l
1y In what situation could a state be expcctcd. to' establish saftl’);
X zone within its territory having regard to the objectives and purpose:
for establishment of such zones?

(iii) What modalities should be adopted in the establishment of a
i)

safety zone; and

What kind of a legal regime should be applicable to the
administration of a safety zone.

(iv)
Prof. P.K. Das of the Jawaharlal Nehru University addrcssgd hlr.ns_elf
the \'Jes.tion as to how safe were these Safety Zopcs.’ In' i'us oplmonl
tt(})1e Safctlety Zones themselves were controlled by warring polmcaldpfz;gmﬁ
iti ifferences were settled it would be as difhicu
and unless the political di ' D ey
¢ hin them or outside. Secondly, unless
for refugees to stay w1th1n. them ndly, L oree the
is politically neutralized, it would be very di
iogr;‘:n:(ff SafetyyZone. He favoured the establishment of a perman.cn‘t[
International Criminal Tribunal having jurisdiction over Crimes agains

humanity.

Dr. P.S. Rao, Joint Secretary, Ministry of Extejrnal Affairs, Govetr)rll.m}:a:(;
of India, pointed out that the Safety Zone.s which had tzeen estal 19 o
so far had been created on individual basts, hence no tmfl conclusion
should be drawn as to the status of the concept of S.atf':ty Zgne's lm
International Law. Any attempt towards codiﬁcatio.n. of (.3x1stmg grmc;{) EZ
would be fraught with difficulties, and such codification could we b
detrimental to the cause of the suffering people. What was actually require
was to have an extremely cautious view on the legal front. Safety Zones
did serve a humanitarian need but in the creation of Safety Zone. it lwells
absolutely necessary to have the consent of the state concerned part‘lc.u ar yf
where a Government was in a position to do so. On the questlofl 0
establishment of an international criminal court, he expressed thf: views
that it was necessary to have a court as the 'mstz.mce of genocide \h(/;.lS
increasing as is illustrated by the examples of Bosnia, Rwanda, Cambodia
etc.

Dr. Salama, First Secretary from Egyptian Embassy in New Delh::
agreed with Dr. Rao and stated that the legal framework for a safety zon
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should not be confused with the humanitarian needs of people in distress,
International Law does not recognize the status of Safety Zones and what
exists is only the protection of the 1949 Geneva Convention. In the post-
cold war period what i1s required is flexibility and not rigidity and the
consent of the State is the cornerstone of the establishment of the Safery
Zone and what 1s actually required is to bring Safety to people and no-t
people to Safety.

Mr. Tom George. Minister from Nigeria High Comnussion emphasize
the relevance of the work of the AALCC in the progressive developmen
of international refugee law relating to the establishment of Safety Zones
The AALCC had all along held the view that displaced persons were
different from refugees. A safe Place was required for persons displaced
by armed conflicts. An international criminal court was necessary to
ensure that the perpetrator of genocide would not go unpunished.

Mr. I.B. Ojobo, First Secreatary of Nigeria High Commission, New
Delhi, observed that just as the 1951 Refugee Convention, 1969 OAU
Convention and the 1984 Cartegena Declaration, had been adopted and
cnforced to protect refugees, similarly displaced persons who were victims
of armed contlicts required Safety Zones. The principles applicable to
the Safety Zones should be recognized and regularized. The needs of the
internally displaced persons had to be safeguarded.

Mr. Paitoon Songkaco. Second Secretary from Embassy of Thailand
stated that it was at the request of his Government that the topic was
taken up at the Kathmandu Session of the AALCC and that at present
there were no refugees in his country as all of them had voluntarily
returned to their own country.

Mr. Bari, Chief of the Mission, UNHCR, reiterated that though the
time was not yet ripe to codify the principles on the creation of a Safety
Zone, but there was a recognized need to consider the application of the
idea in various situations which present themselves. In his view what was
required were operational guidelines similar to those which had been
adopted by the UNHCR, and that the Safety Zones should not be used for
ulterior purposes.

The delegate of ICRC stated that it was necessary that existing
international humanitarian law be applied and respected in a better manner.
Pending the codification of the principles and rules applicable to Safety
Zones, there was a need to ensure better respect for existing international
law.
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~ Agenda for Peace : Convention on the
Safety of United Nations and
Associated Personnel : An Overview

(i) Introduction

~ The item Agenda for Peace: Convention on the Safety of the United
itions and Associated Personnel has been on the agenda of the Committee
ce the Kampala Session (1993). At the Tokyo Sesson (1994) the
ommittee approved the Secretariat’s proposal to initiate preparation of
stailed studies on two specific issues raised in the United Nations Secretary-
neral’s report entitled “Agenda for Peace” namely, (i) examination of
2gal issues in the context of demining and (ii) developing the framework
of an International Convention on the Protection of personnel engaged in
)eace-making, peace-keeping and other humanitarian activities undertaken
the United Nations.

With regard to the second issue, it will be recalled that on 9th December
1994, the General Assembly on the recommendation of the Sixth Committee
dopted and opened for signature the Convention on Safety of United
Nations and Associated personnel. The Convention will enter into force
30 days after the deposit of the twenty-second instrument of ratification
ot accession. The Secretariat Brief prepared for consideration at the Doha
sion contains a note on this Convention including its legislative history
nd brief comments on its substantive provisions.

m.rty-fourth Session: Discussions

- The Assistant Secretary-General (Mr. Asghar Dastmalchi) introducing
the Document AALCC/XXXIV/Doha/95/9 stated that this item has been
under consideration of the Committee since the Kampala Session. Against
the background of the recommendations made in the United Nations
Secretary-General study “Agenda for Peace” submitted to the 47the Session
Of the General Assembly, the Committee at its Kampala Session established
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a Working Group to consider and advise the Secretariat in the Preparation
of a Study, which, it was envisaged, could be a contribution of the
AALCC to the Commemoration of the Fifticth Anniversary of the United
Nations. The Working Group mct only once and held preliminary discussion.

At the Tokyo Session, the Committee directed the Secretanat to prepare
studies on two specific issues namely (i) examination of legal issues in
the context of demining and (i1) developing the framework of an
international convention on the Protection of Personnel engaged in Peace-
making, Peace-keeping and other humanitarian activities undertaken by
the United Nations.

With regard to the first item, the Secretariat prepared a detailed note
which was included in the Brief submitted for the consideration of the
AALCC’s Legal Adviser’s Meeting held in New York on 27th October
1994.

As for the second item, the Secretariat, taking into account the
discussions at the Sixth Committee during the 48th Session of the General

Assembly, prepared a note which was also included in the Brief for the
AALCC’s Legal Advisers Meeting.

Subsequently, in the light of the developments at the 49th Session of
the General Assembly, which culminated in the adoption of the “United
Nations Convention on Safety of United Nations and Associated Personnel”,
the Secretariat prepared an Overview of the Convention. This could be
found in the Document referred to earlier.

As for the Preparation of a Study for submission on the occasion of
the Fiftieth Anniversary of the United Nations, the Secretariat proposed
that a study entitled “AALCC’s Supportive Role to the United Nations’
be undertaken. In that study besides a compilation of the AALCC’s various
initiatives over the last 15 years in relation to the work of the United
Nations and its Agencies, its future role in this context could be considered.
It will be a 25 to 30 pages booklet, which could be circulated on the
occasion of Fiftieth Anniversary. He placed this proposal for the
consideration and approval of the Member Governments.

The Delegate of Japan welcomed the adoption of the Convention on
the Safety of United Nations and Associated Personnel as a step for
increased international cooperation in preventing the danger and in
establishing the framework to punish those who violated laws. He said
that the Convention should be applied not only to the personnel of the
U.N. Peace-keeping operations, but also to those who were involved in
other activities for humanitarian purposes, and also to the members of
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i i ise and his Gover :

- is an important exerc . o rention

- t.hlsthe on-going preparation for the review con.ference ont itonal e

suplgor;\ibitions or Restrictions on the Use of Certam Co(;nt/en o

- rc(i) to restrict the use of anti-personnel mines anc ol? Imembational
e k igati ' learance In the

tion of mine ¢ :

nce of the obliga e ent

acceptinity Lastly, the Government of Japan \A./elc_:omed th?d o ;;gspected

Com“;\ end‘a for Peace”, and hoped that those principles wou d e ce
G aﬁ Igtemational Community as essential elements for

in the 1n (
Peace-keeping operation.
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(ii) Decesion on “Agenda for Peace”

(Adopted on 22nd April 1995)

e Asian-African Legal Consultative Committee at its Thirty-fourth

- Having considered Document No. AALCC/XXTV/DOHA/95/9 which
ontained a preliminary analysis of the Convention on the Safety of the
'nited Nations, and Associated Personnel;

- Taking Note of the Secretariat initiative to undertake preparation of
tudy on Legal Issues concerning demining;

1. Directs the Secretariat to consider initiating joint programme in
0-operation with the International Committee on Red Cross (ICRC) and
Other organizations engaged in similar work;

2. Decides to include on the Provisional Agenda of its Thirty-fifth
ssion, the item entitled “Agenda for Peace and Related matters”.



(ili) Secretariat Brief
Agenda for Peace : Convention on the Safety of
United Nations and Associated Personnel :
An Overview

The Secretary-General of the United Nations in his Report entitled
“An Agenda for Peace” made several recommendations with a view to
strengthening the role and capacity of the United Nations in four areas
namely, Preventive diplomacy, Peace-making, Peace-keeping and Peace-
building. He drew attention to the issue of the Safety and Security of
Personnel involved in these operations. In a resolution adopted at the
47th Session, the General Assembly endorsed the concern expressed by
the Secretary-General and condemned any hostile actions against United
Nations personnel, including deliberate attacks against United Nations
personnel, including deliberate attacks against United Nations peace-keeping
operations and those engaged in humanitarian operations. It requested the
Secretary-General that while planning future peace-keeping operations
and in making recommendations for their deployment, to give particular
attention to adequate protection for peace-keeping and other United Nations
personnel.!

Subsequently, the President of the Security Council in his statement
made on 31 March 1993, on behalf of the Security Council recognized
the need for all relevant bodies of the Organization to take concerted
action to enhance the safety and security of United Nations forces and
personnel .2

The Secretary-General submitted a report to the General Assembly’s

1. U.N. General Assembly Resolution 47/72, 14 December 1992.
2. U.N. Security Council $/25493.
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forty-eighth session entitled “Security of the United Nations Operations’.
He recognized that there were certain gaps in the existing system which
needed to be strengthened in certain areas. He observed:

“The main new development concerns the kind of conditions in
which United Nations personnel are expected to operate and the
level of risk considered acceptable. In fulfilment of the
responsibilities entrusted to them by Member States, the personnel
of the organizations of the United Nations system have increasingly
been required to perform their functions in extremely hazardous
conditions where decisions regarding their safety assume an
immediacy not normally encountered in the past. This is particularly
true in areas where government authority is not adequately exercised
or is lacking altogether. Whereas in the past personnel were assured
protection by virtue of their association with the work of the
United Nations, this is no longer the case. On the contrary, personnel
are more and more often at risk because of such association.”*

Further, in his view:

“Another development, which has brought to light gaps in the
existing security system, is the establishment of multidimensional
operations involving military operations, humanitarian assistance,
electoral assistance, human rights monitoring and development
projects. In order to achieve a coherent approach to the security
of those operations, a number of practical issues regarding differing

priorities between the various components have to be resolved in
each case.”

The Secretary-General outlined various measues, both long-term and
short-term, including elaboration of a new international instrument in
order to codify and further develop international law relating to security
and safety of the United Nations forces and personnel.

Consideration at the Forty-eighth Session of the General Assembly

At the initiative of New Zealand, an item entitled “Question of
responsibility for attacks on United Nations and associated personnel and
measures to ensure that those responsible for such attacks are brought to
justice” was placed on the agenda of the Forty-eighth Session of the
General Assembly. Item 152 was allocated to the Sixth Committee. During

3. U.N. G.A. A/49/349.
4. U.N. G.A. A/48/340.
5. UN. G.A. A/48/349.
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i -<ponsibility for attacks on United
a “PrOposal e ae(:’r’at;tAc\g.lg\i[;;\lE.HZ;)na;tc;pgz:lzine ysubmitled the text of
o o tional Convention on the Status and Safety of the personneyl‘
e II'“efinaNations Fores and Associated Civilian l?ersopnel.
e UI\‘L“;) After general statements by several delegtlor.ls 1t was
A\¢'6\48 . -titute a Working Group which met under the Chalrmanshlp
e b Coll:sfrom Canada. The Chairman in his Report dre.w atter}tlon
¢ l;ldrvalil;ics issues raised in the context of the conclusion of an international
to the

legal instrument.

By its resolution adopted on 9 Decer_nber 199b3, ttcl)ef C:ZZ:;ZI ;SSS;?;)(;
increasing numoer
expfcssed grzr\;iei(igzci??a\?; ::}zliisl:; rdeath gor serious injury. It reca?led the
B pfetrtsle Secretary General, the report of the Special Committee On
B ing Operations and the resolution of the Security Council 868
P‘;aZC; _D‘::ec?:nbger 1993, and noted with appreciation thtla oratl) r§a03t t()))f/ ttt;:;
4 i e draft proposals submitte
Chail'mfm 1 t;‘ 61:\1?»: r;;z%agéo::dagi::ine. It gecirzied to estz.lblish an Ad
o '(t)t e open to all Member States to elaborate an mtex_'natlonal
b C(imrlrld:aling with the safety and security of Uni_te'd. Nations al;(d
Z(s);]:c;l;t::i personnel, with particular reference to res.pon31tb11}11t0y1 dfoar :;tsz:i:o ;
' oc Committee to
o SUCZhSplf/Ir::)cnhni:). g gﬁ?%ﬁ t::dAici' I:ecessary a furthe_r sessic?n fr‘ozn
flr(t)cr)rl 12 August 1994 to prepare the text of a draft Conventlllonstzlé;?fn ::1 tc;
account any suggestions and proposals from Statgs le:st werojlde i
and suggestions that the Secretary-General may w1sh cé gneral Assembly
it requested the Ad Hoc Committee to report to the e iR
at its Forty-ninth Session on the progress made towards

of the draft convention. (Resolution 48/37).

Work of the Ad Hoc Committee

In a Note submitted by the Secretary-General for the cc;)l;suli:;:;llzl:i :rfl
the Ad Hoc Committee, he referred to the Genera! Assemhyt e ubject
48/37 and observed that “the Assembly has made 1t c}ez:jr t athe S of
matter of the future convention should not be lnr(rjlnFeh tsomandated he
responsibility for attacks on the said personnel,. an ltd Elft e itted by
Committee to broaden the approach, reflected in Fhe ral Snding those
New Zealand by giving consideration to "other 1de:;,\lmThe o etary.
contained in the draft put forward by Ukraine. (A\AC.2 - h). \d incorporate
General was of the view that the proposed 'Cor.erntlon s ouuu_llateral et
the set of principles and obligations contained in current m
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bilateral treaties and codify customary international law as reflected in
the recent practice of the United Nations and Member States.” (A\AC.242\1),
In that context, he drew attention to the model Status of Forces Agreement,
which is being used by the United Nations as a basis for concluding
bilateral agreements with the Member Governments on the matters
concerning United Nations operations.

The Ad Hoc Committee held its First Session from 28 March to §
April 1994. Apart from the Note submitted by the Secretary-General, i
had a set of proposals for consideration. New Zealand and Ukraine jointly
submitted a draft combining their respective proposals submitted earlier.
Another working document was submitted jointly by Denmark, Finland,
Iceland, Norway and Sweden. This document contained a set of elements
which the sponsors believed should be included in any new legally binding

instrument concerning the safety and security of the United Nations and
associated personnel.

The Ad Hoc Committee decided to constitute itself as a Working
Group of the whole for consideration of various proposals before it.
During the meetings of the Working Group, a number of amendments
and proposals for new articles were submitted by delegations which included,
India, China, Guyana, Russian Federation and the United States. The
Working Group established two consultation Groups which prepared a
“Negotiating text” consisting of articles 3 to 27, as no text could be
prepared on article 1 (definitions) and 2 (Scope of the Convention).

The Ad Hoc Committee’s second Session was held from 1 to 12
August 1994. The ‘Negotiating text’ prepared earlier at the first session
was taken as a basis for further discussion. It established an open-ended
informal Working Group with the mandate to negotiate the texts of articles
1 and 2. At the 5th meeting of the Working Group, the Chairman of the
informal Working Group submitted a single article on scope and definitions
which paved the way for the preparation of a consolidated negotiating
text which contained the texts of article 1-2 and articles 3 to 27 of the
negotiating text as prepared at the first Session of the Ad Hoc Committee.

Consideration at the Forty-ninth Session

During the 49th Session of the General Assembly, the Sixth Committee
at its third meeting on 26 September 1994, re-established the Working
Group which took up for consideration a “Revised negotiating text”. The
Working Group in its 11 meetings held between 3 to 14 October, elaborated
a draft preamble and reviewed the articles in the “Revised negotiating
text”. Apart from the editorial and technical changes, the Working Group
also agreed to make certain structural changes in the text under negotiation.
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_contributions t

v .« 11th meeting on 14 October 1994, the Working Group decl@ed 18
At its

. +o the Sixth Committee the text of the draft Convention for adf)ptlon.
o mendation of the Sixth Committee the General Assembly
- re(:(::nrrllber 1994 adopted the text of the Convention on the Safety
on o1 Dchations and associated personnel.

Convention on the Safety of United Nations and Associated
The

onnel

PersAs the title indicates the Convention deals with the. Safety oi thel

-od Nations and Associated Personnel. The elaboration of a ’ega
e t against the backdrop of growing concern over the attacks on
inst.rumen 'agns and associated personnel is a significant step towards the
Um't E Natlo d progressive development of international law. The preamble
COdlﬁcauonannfion among other things acknowledges the important
o COnvehat United Nations and associated personnel make in respect

United Nations efforts in the fields of preventive Qipl.omacy, peace-
- 'n ace-keeping, peace-building and humanitarian and otlller
maklng, peIt recognizes the urgent need to adopt appropriate and effec.:tlve
Operalilrzlslsfér the prevention of attacks against United Nations and .assoc1ate<}11
l;::frzlsonnel and for the punishment of tho'se \.)vho haée comtril:;l:tzgnf:ic; :
attacks. In order to achieve this two-fold opjectlve thf? onven i
a set of 28 articles which elaborate ce‘rtam preventive measu e
parameters within which an international legal regime cou p

effectively.

The scope of the Convention extends to the. protection of t_;ro:(;i categlc:::ls
of personnel which are grouped as United Natlo.ns and assoclatex per:ariou;
“United Nations personnel” as defined in article 1(2) compnsés iy
categories of personnel engaged or deplc_)yed by th.e Sec.re.téfy- ed e
the United Nations which include military, pohce,_ cwnl-lan L lized
officials and experts on Missions of the United Natxon.s, its Spetc.u:J 1lates
Agencies or the International Atomic Energy Agegcy. Article 1(b) stip "
the definition of “associated personnel” comprising three categonﬁ]ster_
personnel namely, (i) those assigned by a Governmenthor arrln 1etem
governmental organization pursuant to an agreement of the COGIe)neral
organ of the United Nations; (ii) those engaged by theAarEEE tional
of the United Nations or by a Specialized Agency or by the Imema}t;ﬁan
Atomic Energy Agency; and (iii) persons deployed by a hur:li:llilth ol
non-governmental organization or agency under an agreemen
Secretary-General of the United Nations.

. W cle
A key provision dealing with the scope _of the Conyen,t,lolrz 1sez;:; =
1(c) containing the definition of “United Nations Operation . 1t
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vperation established by the competent organ of the United Nations in
accordance with the Charter of the United Nations and conducted under
United Nations authority and control for the purpose of maintaining or
restoring international peace and security., In addition, if the Security
Council and the General Assembly consider that there exists an exceptional
risk to the safety of the personnel participating in any operation, that
operation could also be declared as United Nations operation within the
purview of this Convention.

Article 2 of the Convention limits the scope of the Convention. It
specifies that any United Nations operation authorized by the Security
Council as an enforcement action under Chapter VII of the Charter of the
United Nations in which any of the personnel are engaged as combatants
against organized armed forces, will not be covered under this Convention.
Such operations will be governed by the law of international armed conflicts.

The text of Article 3 on ‘identification’ which has been borrowed
from the Geneva Conventions of 1949 and its two Additional Protocols
provides that the military and police personnel, their vehicles, vessels
and aircraft should be properly identified. As regards other categories of
personnel, their vehicles, vessels and aircraft, it has been left to the
judgement of the Secretary-General. If he considers that such an identification

would entail risk, the involved personnel may carry only appropriate
identification documents.

Article 4, establishes the legal basis for carrying out the United Nations
operation. It provides for the conclusion of an agreement between the
Host State and the United Nations on'the status of the United Nations
operation and the personnel engaged in that operation. Such an agreement
among other things, would provide for privileges and immunities for
military and police components of the operation. It may be mentioned
that the officials of the United Nations and experts on United Nations
missions are covered by the United Nations Convention on Privileges
and Immunities and the Convention on Privileges and Immunities of the
officials of the Specialized Agencies. Further, the Vienna Convention on
Diplomatic Relations (1961) and Vienna Convention on Consular Relations
(1963) contain elaborate provisions concerning inviolability of diplomatic
missions and consular premises. The Status of forces Agreement concluded
between the United Nations and the host Government provides for the
privileges and immunities of armed forces and other personnel deployed
by the United Nations. The inclusion of such a provision in this Convention

has been considered desirable with a view to strengthen this practice on
a firm legal basis.
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Article 5 concerning the duty of transit State- does not conte.mplate
clusion of any specific agreement. 1t only .prov1des. that a transit _State
P> 1d facilitate the unimpeded transi® of United Nations and associated
Sh?;lonnel and their equipment to and from the host State.
e

P

Article 6 obligates the United Nations and associate pfersonnel [:3
.12 by the laws and regulations of the host State. and transit Stz.ate a
i their duties in an impartial manner. Without elabgratmg the
i perfo::ces of any breach of such an obligation, the Convention entrust
Consse q;lretary-General the responsibility to take appropriate mez.asures to
tt:,esuri the observance of these obligations by the United Nations and

&

associated Personnel.

Article 7 sets forth the general obligations of the. States anq spe;:nflic
obligations of the host States parties to the Convention. The gist 0 ;i
ovision in paragraph 1 is that it is the duty .of all .States to ensure t a‘
e :ted Nations and associated personnel, their equipment and premises
Ithl:)luld not be made the object of att.ack or of any action that preve.r;‘tz
these personnel from discharging their mandate. As- regaris tge Sp::[li (;n
obligation as envisaged in paragraph 2, the State parties to t ed onl‘;m 4
should take all appropriate measures to ensure the safety and sec gose
United Nations and associate personnel. Further, the State par'ty mtw it
territory these personnel are deploy('jeq shggl(li tz;kgfa::1 :pcp(r)cl)]szlz::;:oi esv o
rom the crimes listed 1n article Cor - W
gr\(/)if;tt;h;rrgnfote international co-operation for the effectnve 1mplemetntavtvlic:l;1
of the Convention, paragraph 3 exhorts State parties to co-operahe v
the United Nations and among themselves, pamcl_llarly when the hos
State is unable to take the required measures by itself.

Article 8 provides that if United Nations anfi associatefi Perso'r;pelt?;ﬁ
captured or detained while performing their duties and their 1dt:jnt1 Eaited
duly established, they should be promptly'released an'd retu'me , to nt e
Nations or other appropriate authorities. Further until tl.1e1r re ea;e,d >
should be treated in accordance with universally recognized stan ar 2 o
human rights and the principles and spirit of the Geneva Convention
1949,

The thrust of the Convention is found in article.9 whlch_deallsJ w:;l:l
two matters. First, paragraph 1 contains a list of crlmes.agalr;sth r;lt =
Nations and associated personnel, and secopd the. obligation of the o
party to make these crimes punishable under its national law by approp
Penalties taking into account their grave nature.

It may be mentioned that this is not a novel provision. Similar provision
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are set out in earlier Conventions dealing with aspects related to suppression
of terrorism and punishment of the offenders. Those include: The Convention
for the suppression of unlawful Acts against the Safety of Civil Aviation,
signed at Montreal on 23 September 1971, the Convention for the
Suppression of Unlawful Seizure of Aircraft signed at the Hague on 16
December 1970, the Convention on the Protection and Punishment of
Crimes againt Internationally Protected Persons, including Diplomatic
Agents, New York, 14 December 1973 and the International Convention
Against the Taking of Hostages, 17 December 1979.

The key elements of article 9 are: (i) it is the intentional act by the
offender; (ii) principle of universality for the assertion of jurisdiction:
(1ii) serious nature of the crimes; (iv) the concept of threat and attempt
to commit such crimes; (v) participation of accomplice; and (vi) duty of
States to make these crimes punishable under their national laws by
appropriate penalties keeping in view their grave nature.

Article 10 deals with the problem of national jurisdiction. It follows
the precedents established by the earlier conventions in addressing issues
such as concurrent jurisdiction on grounds of territorial effectiveness
and active and passive nationality. Any State party which takes appropriate
measures to establish its jurisdiction would inform the Secretary-General
of the United Nations. Subsequently, if that State party rescinds its
jurisdiction, it would inform the Secretary-General accordingly. Paragraph
4 of the article deals with the exercise of jurisdiction by a State party in
whose territory the alleged offender is present and it does not extradite
such person to another State which has already established its jurisdiction.

Lastly, paragraph 5 specifies that this convention does not exclude those
already existing under national law.

Article 11 envisages promotion of co-operation among State parties
in the prevention of crimes against United Nations and associated personnel
by way of taking all practical measures to prevent preparations in their
respective territories the commission of those crimes within and outside
their territories and exchange of information in this regard.

Article 12 provides that information regarding commission of a crime

listed in article 9 should be promptly sent to the Secretary-General of the
United Nations.

Article 13 is based on the provisions incorporated in earlier conventions
uch as The Hague and the Montreal Conventions. Any State party to the
onvention is obliged to take appropriate measure under its national law

alleged to ensure that alleged offender does not escape from its territory.
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icle 14 obligates any State party in whose terri.to.r)_r the allegeld
E esent, if it does not extradite that person, to initiate promptly
ution proceedings in accordance with its pational law.
c

:ole 15 dealing with the extraditions of allegeFi offenc.iers follvows
. ts established by the earlier conventions.It 1mposes no
récedean leaves the question of extradition to be governec_i by
e The State parties however, undertake to include the crimes
e ‘ lav'V'l 9 as extraditable offence in their future extradition treaties.
i eart \receives a request for extradition from another St.ate
4 anywistt:t\zhri)ch 1yt has no extradition treaty, it may consider this convention
art

as a legal basis for extradition.

the P

Article 16 envisages co-operation among State partigs in connectlc?n
ith criminal proceedings brought in respect of the crimes set out 1n
wi

article 9.

Article 17 guarantees fair treatment, a fair trail and full (li).rotection of
f the proceedings.
rights of the alleged offender at every stage O the p g

Under Article 18, the State parties would communicate to the Sec.:retary-
General of the United Nations the final outcome of the proceedings.

Article 19 provides for the wider dissemination of this (Eontventt%g:l],
. g e
and inclusion of its provisions 1n the programmes of military instru

Article 20 entitled “Saving clauses” Provide§ that this q:)r;;/::t;:;
would not affect: (a) The applicability of 1ntemat19nal hum?lnlnatlained "
and universally recognized standards of human r.1ghts alsJ C? e ations
international instruments in relation to the protection of Unite ity
operations and United Nations and associate;jd I;ersgnrr:;;l O(Tb‘)hfnr;sgiogh ts and
of such personnel to respect such law and standards, : _
oblig'atici):s of States, consistent with the Charter of the l‘{g;tii(:-bzz;lc’);};
regarding the consent to entry of persons into their terrlt in ac’cordance
obligation of United Nations and assoc1at.ed persqnnel to act’ s (d) The
with the terms of the mandate of a United Nations operzli.tllqn c’iNations
right of States which vountarily contribute per§o.nne__l to a mltme0 S
operation to withdraw their personnel from participation mbsluc.ln t}; e even;
or (e) The entitlement to appropriate Co.mpensatlon Pa)’akee it
of death, disability, injury or illness attributable tc? peace-. e spo B e
by persons voluntarily contributed by States to United Nations ope

i in
Article 21 recognizes that this Convention woyld not befconestrued
such a way as to derogate from the right to act in self-defence.

Article 22 dealing with settlement of disputes concerning application
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- heir milit
or interpretation of the convention provides for recourse to arbitration

and subsequent reference to the International Court of Justice. However,

it also considers the possibility of entering reservation by a State party
to such a reference to the International Court of Justice.

Article 23 envisages convening of a meeting of the State parties to

review the implementation of the Convention and any problems encountered
with regard to its application.

Articles 24 to 29 contain final clauses dealing with signature, ratification,
accession, entry into force, denunciation and authentic text.

This convention is open for signature by all States, until 31 December
1995 at the United Nations Headquarters in New York. It will come into
force thirty-days after twenty-two instruments of ratification, acceptance,

approval or accession have been deposited with the Secretary-General of
the United Nations.

General Comments

Over the last few years, there has been increasing involvement of the
United Nations in dealing with crises and conflict situations. There are
as many as 16 peace-keeping operations where the United Nations has
deployed nearly 75,000 personnel both civilian and military. The number

of violent attacks and commission of other types of crimes against these
personnel have increased manifold.

The Convention on the Safety of the United Nations and associated
personnel provides a useful legal framework.

The Convention would apply to any operation mandated by the United
Nations whether it is peace-keeping or humanitarian. It would extend its
coverage to the different categories of United Nations personnel, including
military personnel, police personnel and civilian personnel. Such a broad
coverage is in line with the increasing involvement of the United Nations
in various kinds of operations. The involvement of non-governmental

organizations and its personnel in any United Nations operations should
be carefully executed.

It is the established practice to seek consent of the host State prior
to the beginning of any United Nations operation in the concerned State.
The problem, however, would arise where because of the circumstances,
the host government may not be in full control of the situation. Similarly,
whether the conflict situation is one of an international character, or a

non-international armed conflict would also pose difficulties in obtaining
such a consent.
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: security
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all appropriate measures ) ; of the
® t.‘:kg Natiggs personnel. The host State, 1n pamculari] wouelc:j :ployed
g:el ri,sponsibility to protect United Nations p:rsc_)nlnelc;av ;h er Lo
i other acts of violence. !
in its territory from attacks or . Ry =
ulll ltidt ive drll;e respect to the international character.of the nnltseg e
E tiogn respect privileges and immunities of the United I;I;:tno:;l ngzessar;'
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out that operation.

i “The
Asticle 105(1) of the United Nations Charter sipuleee B0 -0 o
organization shall enjoy in the territory of eaChIt‘(l) ent of its purposes”.
rivileges and immunities as are necessary fqr t.he ottt 1 nities of the
I1)-"'urthegr the General Convention on the Privileges and ;gnl;‘;bruary 1946
United Nations, approved by the General A_S_S‘embll): o; cialized Agencies
and the Convention on Privileges and Immunities of the ® dealing with the
approved on 21 November 1947 elaborate provisions B B o o 1ized
privileges and immunities of the Umted’ Nations :I-lnco orate relevant
Agencies respectively. The ‘Status of forces agreemen :tainr%rivileges and
provisions from these Conventions and provide fordcelo ed in the United
immunities of the military and civilian person‘le! °P {ractors and non-
Nations operations. Further, as regards the civilian conen aged in United
governmental organizations and their personnel who are ? mge Y e the
Nations operations through CO““acufal_ 2y ollea S aggg of 29 ’September
pointed out that the Security Council in its resolution 22 %8+ 0 oy
1993, decided that the safety and security arangemen
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tp locally employed
bility is questionable.

V1. Follow-up of the United Nations
Conference on Environment and
Development

(i) Introduction

The General Assembly at its Forty-seventh Session by its resolution
47/190 adopted on 22 December 1992, endorsed the Rio Declaration on
Environment and Development, Agenda 21 and the Non-legally Binding
thoritative statement of Principles for a Global Consensus on the
anagement, Conservation and Sustainable Development of all types of
forests as adopted at the Rio Summit on 14 June 1992.

. At the AALCC’s Kampala Session held in early 1993, the Committee

took note of the outcome of the Rio Summit and the subsequent developments
at the 47th Session of the General Assembly. It directed the Secretariat
to continue the follow-up work on certain areas which included, the
Work of the Commission on Sustainable Development, particularly in
relation to the implementation of Agenda 21. The follow-up of the successful
- conclusion of the Framework Convention on Climate Change and the
Convention of Bio-diversity was considered another priority area on which
- the AALCC’s work should be focussed.

' At the AALCC’s Thirty-third Session held in Tokyo in January 1994,
the Committee directed the Secretariat to continue monitoring the
developments in these areas and submit a report for the consideration of
'ﬂ!e Member Governments at the Doha Session. It also took note of the
ess in respect of the negotiations on the Convention to Combat
Desertification and asked the Secretariat to work in co-operation with the
- Urganisation of African Unity (OAU) in the preparation of a study on
this Convention. The Secretariat study for Doha Session contains a brief
€ on the major developments during the year 1994 and detailed Notes
three Environment Conventions namely, the Framework Convention
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on Climate Change, the Convention on Bio-diversity and the Convention
to Combat Desertification.

Thirty-fourth Session : Discussions

The Assistant Secretary-General (Mr. Asghar Dastmalchi) introduced
this topic and recalled that the item ‘Environmental Law’ had been on
the agenda of the AALCC over the last two decades. From Stockholm
Conference of 1972 to the Rio Conference of 1992 the AALCC’s work
programme had kept pace with the development of Environmental Law.
It had been the endeavour of the AALCC Secretariat to prepare studies
and reports on major environmenta! law conferences with a view to assist
Member Governments in their effective participation in those Conferences.

The Rio Summit of 1992 heralded in a new era of international co-
operation in the field of environmental matters. The successful conclusion
of three recent environmental law Conventions namely the Framework
Convention on Climate Change, the Convention on Bio-diversity; and the
United Nations Convention to Combat Desertification provided for new
legal regimes in their respective areas. He recognized that the Environmental
law in general and the Implementation of Agenda 21 including the legal
regimes established by recent environment convention were of great
importance. How far these new legal regimes have met with the expectations
of the developing countries needed to be considered.

He drew attention to the Secretariat Document No. AALCC/XXXIV/
Doha/95/7 which contained Notes on the outcome of the first meeting of
the Conference of the Parties of the Bio-diversity Convention held in
Bahamas from 28 November to 9 December 1994 and the progress made
subsequent to the adoption of the Convention to Combat Desertification.
He said that the Secretariat had not prepared any study on the Framework

“Convention on Climate Change as the first meeting of the Conference of

Parties to the Climate Change Convention was held recently in Berlin
from 28 March to 7 April 1995.

Mr. Dastmalchi observed that on two crucial issues namely, the financial
mechanism and the transfer of technology to the developing countries,
much remains to be done. The AALCC Member States have vital stakes
in the implementation of these three Conventions. The Doha session
provided a good opportunity to identify the issues which were of key
importance and arrive at common position among the Member States.

Turning to the AALCC’s Work Programme, the Assistant Secretary-
General stated that during the year 1995, because of the financial constraint,
the AALCC Secretariat could not participate in any environmental meetings.
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by the developed countries were not enough in comparison with the
requirements of the effective implementation of various decisions of the
UNCED. Instead of taking substantive actions, the developed countries
have obviously retrogressed from their original commitments made at the
UNCED. He hoped the developed countries would fulfill their commitments
of providing new and additional financial resources and transferring

environmentally sound technology under most favourable terms to developing
countries.

Climate Change was a major environmental issue confronting the
world community. The United Nations Convention on Climate Change
was a legal instrument concluded by the international community after 18
months of hard negotiations. It identifies the objective of “Stabilization
of greenhouse gas concentrations in the atmosphere at a level that would
prevent dangerous anthropogenic interference with the climate system”,
and stipulated that the developed country Parties should take the lead in
combating climate change and the adverse effects thereof. It also forged
the global partnership, i.e. the developed countries have the responsibility
to provide financial and technological assistance to the developing countries
in order to help them comply with their obligations. Regrettably, one
year after the entry into force of the Convention, the developed countries
have not adequately complied with their obligations, and they have failed
to honour their commitment of providing new and additional financial
resources and transferring technology. He stressed that practical and effective

compliance with the obligations as set out in the Convention was the top
priority.

With regard to the issue of “joint implementation” provided for in
Article 4, 2 (a) and (d), it applied only to the developing country Parties.
In his view, no developing country Party has any limitation commitment
under the Convention; a developing country Party may participate in the
pilot joint implementation activity on a voluntary basis, but the developed
country Parties should not shift their emission limitation commitments
onto the developing country Parties by means of joint implementation.
Further joint implementation could only be regarded as an auxiliary means
for the developed country Parties to implement the Convention. They
should fulfil their commitments of reducing the emission of greenhouse
gases mainly by adopting measures in their domestic departments. The
fund and technology used by the developed country Parties in a project
of joint implementation could not be taken as part of the obligations they
should fulfil in terms of providing fund and technology. He stressed that
joint implementation should be carried out on a voluntary and equal basis
of all the parties and should fully respect the sovereignty of the developing
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that Agenda 21 represented a work programme for the next century and
addressed the environmental issues within a developmental framework.
She informed the meeting that the Environment Protection Council, the
Agency responsible for the environmental matters in Kuwait, established
a sub-committee to review and assess her Government policies and
legislations concerning environment protection in the light of
recommendations made in Agenda 21. She said that her country actively
participated in the meetings of the Inter-governmental Negotiating Committee
for Climate Change, including the recent Berlin Conference. Among the
issues stressed by her delegation included the constitution of the Members
of the Bureau which should include a representative of the developing oil
producing countries to protect the interests of this small vulnerable group;
adoption of protocols by consensus, joint implementation strictly between
developed countries and implementation of the current commitment by
the developed countries.

The Delegate of Sri Lanka said that there was a global consensus that
environment and development were closely interwoven. In his view, while
the high level of consumption was the main cause of environment degradation
in the developed countries, poverty, under development and lack of resources
resulted in environmental degradation in the developing countries. Further,
while there was common responsibility of the international community,
the developed countries should share the greater responsibility in taking
corrective measures to protect the environment.

The Delegate of India recognized that the UNCED established the
importance of sustainable development which enveloped the two concepts
of development and environmental protection. It also forged the foundations
of a global partnership for environmental protection based on the fact
that the environment of the entire world was common and both the developed

and developing countries had a responsible role to play in ensuring
sustainable development.

He observed that developing countries found it difficult to adequately
pursue concerted approach to development in situations where protectionism
was rising, the debt burden was increasing, terms of trade were continuing
to deteriorate and reverse financial resource flows were taking place.
Moreover, unless widespread poverty in developing countries was tackled
head-on, we would be avoiding at our own peril tackling an important
cause of environmental degradation in the developing world.

He said that decisions regarding development strategies in pursuance
of sustainable development were matter of national decision-making. The
role of international cooperation should be to support and supplement,
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) Decision on “The United Nations Conference on
Environment and Development—Follow-up”’

(Adopted on 22nd April 1995)
an-African Legal Consultative Committee at its Thirty-fourth

aving considered the Document No. AALCC/XXXIV/Doha/95/7
_ s concerning the follow-up on the United Nations Conference
invironment and Development held in Rio in June 1992;

Recognizing the need to monitor the ongoing work in relation to the
wvention on Bio-diversity, the Framework Convention on Climate Change,
he United Nations Convention to Combat Desertification;

izing also the importance of the work of the Commission on
ble Development towards the implementation of Agenda 21

the AALCC in the follow-up on the United Nations Conference on
ronment and Development and to continue to participate actively in

Environment;

Request the Member Governments to consider ratifying or acceding
e UNCED Conventions:

i Urges Member Governments to make voluntary contributions to
2ecial Fund on Environment; and
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5. Directs the Sccretariat to Continue to

envi i
o Ironmental matters, particularly towards the j
<1 and the follow-up work to e

submit a report ay the Thirty-

monitor the progress n

mplementation of Agend:
the recent Environ g

fifth Session of the AALCC.

(ili) Secretariat Brief

Follow-up of the United Nations Conference on
Environment and Development

ajor Developments during the year 1994

he year 1994 was an important year as the Framework Convention
Climate Change came into force on 21 March, 1994, the {irst conference
the Conference of the Parties of the Convention on Bio-diversity was
in Bahamas in November 1994, and on 16 November 1994, the
iited Nations Convention on the Law of the Sea came into force, which
ed a new Chapter in the book of Environmental Law Conventions.

York in May 1994 launched its review of first cluster of issues
isaged in its multi-year programme of work based on 40 Chapters
enda 21. This programme covered cross-sectoral chapters 2
erating sustainable development; 4 (consumption patterns); 33
1al resources and mechanisms); 34 (technology-co-operation and
nsfer); 37 (capacity building); 38 (institutions); 39 (legal instruments);
[ 3-32 (role of major groups). In addition, other chapters considered
_ Chﬁpter 6 (health); 7 (human settlements); 18 (fresh water resources);
' (toxic chemicals); 20 (hazardous wastes); 21 (solid wastes and sewage);
d 22 (radio-active wastes). The high-level segment, which was held
ng the last two days of the session, was attended by over 40 ministers.
decisions adopted by the Commission on these matters would accelerate
* Implementation of Agenda 21.

Other event of great importance was the convening of the Global
Ce on Sustainable Development of small Island Developing States
3 “town (Barbados) from 25 April to 6 May 1994. The Barbados

4ration and the Programme of Action for the Sustainable Development
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|| This Convention may be regarded as a framework Convention for

two reasons. The first one; it leaves up to individual Parties to determine
how most of its provisions are to be implemented. The main thrust of the
Convention is to place main decision-making at the national level. The
second reason is that it is a framework agreement because emphasis is -
placed on the possibility for the Conference of the Parties (COP) to

further negotiate annexes and protocols.

In order to prepare the operational phase of the implementation process,
interim mechanisms and measures were called for by Resolution of the
Conference for the Adoption of the Convention. This resolution invited
the UNEP to consider requesting its Executive Director to convene meetings
of an Intergovernmental Committee on the Convention on Biological
Diversity (ICCBD) to operate until the first meeting of the COP at the
end of 1994. The first meeting of the ICCBD, in Geneva in October
1993, was preceded by the meetings of four experts panels convened by
the UNEP Executive Director for preparing recommendations on specific
issues for the first meeting of the ICCBD. UNEP also created an interim

Secretariat.

The first meeting of the ICCBD was held in Geneva from 11 to 15
October 1993 and it addressed the long list of tasks mandated to it. The
ICCBD established two Working Groups. Working Group I dealt with
the conservation and sustainable use of biological diversity, the scientific
and technical work between meetings and the issue of biosafety. Working
Group II tackled issues related to the financial mechanism, the process
for estimating funding needs, the meaning of “full incremental costs”, the
rules of procedures for the COP and technical cooperation and capacity
building. Despite several sessions, the Working Groups were not able to
produce reports that could be approved. The Plenary adopted only two
decisions: the establishment of a scientific and technical committee to
meet before the second session of the ICCBD; and a request to the
Secretariat to use the unadopted Working Groups’ reports as guidance

during the intersessional period.

The second meeting of the ICCBD was held in Nairobi from 20 June
10 1 July 1994. The issues addressed at this session in preparation for the
first meeting of the COP included: institutional, legal and procedural
Inatters; scientific and technical matters; and matters related to the financial
mechanism. Progress was made on issues including rules of procedure;
the subsidiary body on scientific, technical and technological advice
gSBSTTA); and the clearing-housing mechanism. However, on such critical
1Ssues as the need for a biosafety protocol, ownership and access to ex
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situ genetic resources, farmers’ rights and the financial mechanism, no

headway was made.

I'he first meeting of the Conference of the Parties (COP) was convened
in Nassau, the Bahamas, from 28 November to 9 December 1994, [
addition to the organizational matters, the agenda included the followine

substantive items:
(1)
regarding access to and utilization of financial resources;
(11)
the Convention;

(ii1) List of developed country Parties and other Parties which
voluntarily assume the obligations of developed country Parties;
(1v)

(v)

Clearing-house mechanism for technical and scientific cooperation;

Selection of a competent international organisation to carry out
the functions of the Secretariat;

(vi) Financial rules governing funding for the Secretariat;

(vil) Subsidiary Body on Scientific, Technical and Technological
Advice (SBSTTA);

Sustainable Development (CSDY;

(ix) Medium-term programme of work of the COP;
(x) Budget for the Secretariat; and

(xi) Location of the Secretariat.

Following discussions in the Plenary, three Contact Groups were
established to resolve the outstanding issues related to the aforementioned
agenda items. Agenda items (i) to (iit), namely policy, strategy, programme
priorities and eligibility criteria regarding access to and utilization of
financial resources; institutional structure to operate the financial mechanism;
and the list of developed country Parties and other Parties, were allocated
to a Contact Group chaired by Antigua and Barbuda. The draft decision
adopted by this Contact Group stipulated: the Global Environmental Fund
(GEF) to continue as the interim financing structure to operate the financial

mechanism; the GEF t- s_pport the policy, strategy, prog. 1 2 pricsit

and eligibility criteria as stated in Annex I of the draft decision; = ¢
Interim Secretariat to consult with the GEF on the MoU to be considere -
at the second meeting of-the COP; listed in Annex III of the draft decisior
interim guidelines for evaluation of the GEF and requested the Interim
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of work of the COP, it was agreed to develop the same on the basis of

standing and rolling issues. Standing issues were to include matters relating
to the financial mechanism, report from the Secretariat on the administration
of the Convention and budget for the Secretariat; report from, and
consideration of recommendations to the SBSTTA; reports by the Parties
on implementation of the Convention; report on assessment and review
of the operation of the clearing-house mechanism; relationship of the
Convention to the CSD and bio-diversity-related conventions, other
international agreements, institutions, and processes of relevance to agenda
items of the COP. The rotating agenda was to be developed in a flexible
manner, in accordance with the decisions of the COP, the SBSTTA and

any working groups established by the COP. On the basis of the

recommendations made by the Contact Group and subsequent deliberations
thereon in the Committee of the Whole, the financial rules governing the
funding of the Secretariat were adopted as also the Secretariat’s budget
with the scale of contributions for 1995 being included in an appendix

to the budget. The medium-term work programme for the period 1995 to
1997 was also endorsed.

On agenda item (xi), i.e. location of the Secretariat, no decision was
taken. The draft decision submitted by Kenya, Spain and Switzerland,
each of which has offered to host the Secretariat, proposing that the
decision be taken at the COP-11, was adopted. However, a positive note
has been that UNEP has been chosen to host the Secretariat. Although
this represents a welcome demise of the suggestion that a consortium of
international organisations should provide secretariat services for the UNCED
Conventions and related agreements, the idea of a ‘co-location’ in Geneva
is still under consideration as there are significant similarities between
the Bio-diversity Convention and the ‘Greenhouse’ Convention. This premise
is, however, not convincing. The latter Convention deals with the global
commons—the atmosphere—and obviously needs global action strategies
to be implemented primarily by industrialized countries. The Bio-diversity
Convention, on the other hand, deals with resources under the sovereign
control of States requiring national action, especially by developing countries.

Another important decision taken at COP-I was that 29 December is
to be observed as the International Day for Bio-diversity, every year.

An Overview of Conference of Parties (COP)-1

The Conference of Parties (COP-I) achieved some accomplishments
as also setbacks. On the plus side, despite an onerous agenda, COP-I has
been able to lay the necessary groundwork for proceeding with the
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left to operate on the basis of voluntary funds. Lack of financial support
could adversely affect the work of this Working Group.

Indigenous issues have been deferred in the medium-term programme
of work until 1996. Such delay is not appropriate.

A notable concern relates to the financing of the medium-term
programme ot work on account of the inadequacy of the budget therefor.
The budget does not reflect the enormous workload given to the Secretariar
in the medium-term work programme and it also does not provide for
preparatory work for the SBSTTA. Yet another disquieting feature is that
despite the COP’s intended input on forest principles to the third Session
of the CSD, the medium-term work programme contains no reference to
the forest principles. The consideration of forests in the context of terrestrial
bio-diversity has been delayed until COP-II in 1996. This is problematic
because COP-III will be meeting about 1% years after the forest issues
will have been considered by the CSD and the initiation of the negotiating
process for a Forest Convention.

The challenges that await COP-1I in November 1995 include the
biosafety protocol, the location of the Secretariat, the GEF and other
tmportant issues related to the Convention’s implementation, namely,
implementing Article 6 (national plans and strategies); action on bio-
diversity components under threat; implementing Article 8 (in situ
conservation); coastal and marine bio-diversity; access to genetic resources
and benefit-sharing; access to and transfer of technology (Articles 16 and
18); study on financial resources (additional to GEF); national reports-
frequency and context/scope; progress by FAO on the International Technical
Conference on the Conservation and Utilization of Plant Genetic Resources

scheduled to be held in 1996; and FAQ's progress on dealing with ex situ
genetic resource collections.

THE UNITED NATIONS CONVENTION TO COMBAT
DESERTIFICATION IN THOSE COUNTRIES EXPERIENCING
SERIOUS DROUGHT AND/OR DESERTIFICATION,
PARTICULARLY IN AFRICA

Background

The General Assembly, at its forty-seventh session by its Resolution
47/188, adopted on 22 December 1992, established an Intergovernmental
Negotiating Committee (hereinafter called INC-D) for the elaboration of
an International Convention to Combat Desertification in those Countries
Experiencing Serious Drought and/or Desertification, particularly in Africa.
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and submitted it for considerati )
Doc. A/AC.241/12) he;]Sl eration at the second Session of INC-D (UN. l (b) To facilitate the implementation of the provisions of resolution
5/1 on urgent action for Africa, through the exchange of information

d in Geneva from 13 to 24 September 1993

. /’\ftzr the conclusi_on' of the second session, the INC-D Secretari
prepared a draft Negotiating text contained in U.N. document A/AC ;2?/{

on which there were divergent views.

Mar::e]ggzrtl}ﬁes;i.on of the INC-D was held in Geneva from 21 to 3]
. . € discussion focussed on a revised t
Convention contained in UN. document A/AC.24li15/;x;v(;f e Drglt

T . .
. Olflez:;GIe)l;r:rlngsseir;;‘lly, at 1ts forty-ninth session by its resolution 49/
: er » welcomed the adoption of the Conventi

of- ention and
1testsslignmdg by a large n_umber of States. It urged the States that have not
y gned the Convention to do so. It recognised that in conformity with

tasks as follows:

(a) To prepare for.the first session of the Conference of the Parties
to the Convention, as specified in the Convention:
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and review of progress made therein;

(c) To initiate measures relating to identification of an organisation
to house the global mechanism to promote action leading to
mobilization of substantial financial resources, including its

operational modalities;

(d) To elaborate the rules of procedure of the Conference of the
Parties;

(e) To consider other relevant issues, including measures to ensure
the implementation of the Convention and its regional annexes.

As for the future meetings of the INC-D, the General Assembly decided
that in addition to the Sixth Sesion of the INC-D scheduled for two
weeks in New York from 9 January 1995, another two weeks session will
be held in Nairobi from 7 to 18 August 1995. In addition, pending the
entry into force of the Convention, further necessary sessions might be
held in 1996 and 1997 at such venue and timing as will be recommended

by the INC-D.

In another resolution adopted by the General Assembly on 19 December
1994 (Res. 49/115), it was considered that among the ways to promote
action to implement the Convention would be to raise awareness at local,
national, sub-regional, regional and international levels. It decided to
proclaim 17 June as the World Day to Combat Desertification and Drought

to be observed beginning in 1995.

The Sixth Session of the INC-D was held in New York from 9 to 18
January 1995. The Session was devoted mainly to discuss the future
organisational work and follow-up promotional measures related to the
Convention including the implementation of the resolution on urgent
action for Africa. After a brief general discussion and informal consultations
it was decided to establish two Working Groups.

Working Group I chaired by Mr. Mourad Ahmia (Algeria) would
consider the issues which include: initiating measures relating to the
identification of an organisation to house the Global Mechanism, making
recommendations for the designation by the Conference of the Parties of
a Permanent Secretariat and arrangements for its functioning; and financial
Tules, programmes and budget.

Working Group II chaired by Mr. Takao Shibata (Japan) would consider
matters including: Organization of scientific and technological co-operation;
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rules of procedures for the Conference of the Parties; procedures on
question of implementation; procedures for conciliation and arbitration
and procedures for communication of information for the review of
implementation of the Convention.

The two Working Groups will begin substantive discussions at the
Seventh Session of the INC-D scheduled to be held at Nairobi from 7 1o
18 August 1995,

As on 18 January 1995, 97 countries have signed the Convention.*
These signatories include:

Algeria, Angola, Argentina, Armenia, Australia, Bangladesh, Benin,
Bolivia, Brazil, Burkina Faso, Burundi, Cambodia, Cameroon, Canada,
Cape Verde, Central African Republic, Chad, China, Colombia, Comoros,
Congo, Costa Rica, Cote d’'Ivoire, Croatia, Cuba, Denmark, Djibouti,
Egypt, Equatorial Guinea, Eritrea, Ethiopia, European Union, Finland,
France, Gambia, Georgia, Germany, Ghana, Guinea, Guinea Bissau, Greece,
Haiti, India, Indonesia, Iran, Ireland, Israel, Italy, Japan, Kazakhstan,
Kenya, Lebanon, Lesotho, Libya, Luxembourg, Madagascar, Malawi, Mali,
Malta, Mauritania, Mexico, Micronesia, Mongolia, Morocco, Namibia,
Netherlands, Nicaragua, Niger, Nigeria, Norway, Pakistan, Paraguay, Peru,
Philippines, Portugal, Republic of Korea, Saint Vincent and the Grenadines,
Senegal, Seychelles, Sierra Leone, South Africa, Spain, Sudan, Sweden,
Switzerland, Syria, Tanzania, Togo, Tunisia, Turkey, Uganda, United
Kingdom, United States, Uzbekistan, Zaire, Zambia and Zimbabwe.

An Overview of the Convention

The text of the Convention is spread into 26-Paragraphs, a Preamble
and 40 articles. The Preamble addresses several issues in general terms.
Some of them have been incorporated as specific articles. The set of 40
articles are divided into six parts. Part 1 entitled ‘introduction’ contains
articles on definition, objective and Principles. Part II containing ‘General
Provisions’ sets out general obligations of all Parties; obligations of affected
Country Parties; obligations of developed country Parties and priority
action for Africa. Part I stipulates the details concerning action Programmes,
scientific and technical co-operation and supporting measures at the national,
sub-regional, regional and international levels. Articles 20 and 21 are the
two key provisions which deal with financial resources and financial
mechanisms. Article 21(4) provides for the establishment of a Global
Mechanism which would function under the authority and guidance of

* Earth Negotiations Bulletin, Vol 4, No. 65, 20 January 1995.
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the Conference of the Parties and be accountable to it. Part |8 dcaling‘
with [nstitutions provides for the establ.ishment (?f the Conference of
parties, Pcrmanent Secretariat and a Commm.ec on Science and Technolog :
part V is concerned with Procedures. Article 26 elaborates a reporting
mechanism by the Parties to the Conventior'l on the measures they )?.ave
\aken for the implementation of the Convention. Part VI sets out the t_mal
Provisions. Article 36 provides that the Conyem‘mn Y\'o.uld .enter into
force on the ninetieth day after the date of deposx_t of the fiftieth instrument
of ratification, acceptance, approval or accession. Lastly, .four annexes
set out the details concerning implementation of.the Convention regionally
in Africa, Asia, Latin America and the Caribbean and the Northern
Mediterranean respectively.

General Comments

It will be recalled that during the United Nations Conference on
Environment and Development held in Rio in June 1992, the African
States forcefully argued for elaboration of an International Convention to
Combat Desertification in Countries Experiencing Serious Drought an.d/
or Desertification, particularly in Africa. The General Assembly at its
forty-seventh session by its resolution 47/188 endorseq this proposal and
established an Intergovernmental Negotiating Committee (INC-D) and
mandated it to complete the elaboration of the Convention by June 1994.

When the INC-D began its work it had the advantage of valuable
experience gained in the context of the Conver}tion on Climate Change
and Bio-diversity. In addition, since the desertification issues had been
discussed extensively for over two decades in the UNEDP and other forums,
a vast amount of scientific and technical material was in hand'. The
experience in the implementation of the UNEP 197'( Plan. of Action to
Combat Desertification provided a useful reference. Against this backgrpund,
the task of the INC-D was much easier as compared to the Climate
Change and Bio-diversity Conventions negotiations.’lit was, therefore., a
correct approach by the INC-D to elaborate the desertification Convention
on the pattern of these two Conventions.

The submission of a negotiating draft text by the INC-D at its very
first substantive session in Nairobi helped a focussed discussion on relevant
issues. By the time, the INC-D held its second session in.Geneva, there
was a broad consensus on less contentious issues. The dlYergent views
emerged on at least four main issues namely, t}.]e (;ommltment of the
developed countries, the establishment of new institutional arrangements,
the financial resources and mechanisms and the regional annexes. The
reluctance on the part of some of the developed countries to accept the
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global nature and common concern about the desertification issues marred
the progress on several aspects of the Convention. They were neither
prepared to support the proposal to establish new institutions nor make
any substantial financial commitments to assist the developing countries
affected by the menace of desertification and drought. Regrettably the
developing countries themselves were divided on the time-table and priority
concerning the development of regional annexes. Be that as it may, the
successful conclusion of the negotiations at the INC-D fifth session and
the adoption of the text of the Convention on 17 June 1994 as mandated
by the General Assembly resolution 47/188 is a historic achievement.

The United Nations Convention to Combat Desertification happens
to be the first international convention in the post-Rio period. Like the
Conventions on Climate Change and Bio-diversity, this Convention also
addresses the issues of vital importance in the context of sustainable
development, which was one of the basic themes of the United Nations
Conference on Environment and Development held in Rio in June 1997
In addition to creating a legal framework for concerted action, the Convention
provides for the participatory approach at national, regional and international
levels involving Governments, inter-governmental and non-governmental
organisations and different sections of people. The most important follow-
up work will be to bring the Convention into force. The African States
have taken the initiative to implement the Convention provisionally even
prior to its entry into force. A similar initiative could be taken by the
States of other regions as well.

The pattern of international economic relations has great impact on
undertaking effective action concerning environmental issues. The debt
burden of the developing countries and the distortion in international
trade restrict the ability of developing countries, particularly those
experiencing serious drought and desertification to divert their meagre
financial resources from other pressing national commitments. The crucial
test for the successful implementation of the programmes to combat

desertification and mitigation of drought would be the availability of new
and additional financial resources.

The financial and technical support for the formulation and
implementation of national action programmes is one of the key objectives
of the Convention. An integrated approach emphasising the national
commitment to ecologically sustainable development issues covering all
sectors would help accelerate the achievement of these objectives.
Participation of different groups of concerned people and non-governmental
organisations in the planning and implementation of national action plans
needs to be encouraged.
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|. The developed countries have demonstrated their willingness to consider

appreciate the concern of thc developing countries on the priority
e ‘pspuch as poverty eradication, sustainable development, debt burden
issu?he Convention reflects this concern in a reasonable manner. However,
: he key issue concerning financial resources and mechanism the lack
E. ereqs cémmitments by several developed countries, the less said the
4 CXF I:;stablishment of an Intcrnational Fund for this purpose wqu]d
EZ:: évir;ced keen interest among the developing countrifas. Instead‘,‘ in a
ndabout manner Articles 20 and 21 of the Convention express the
;,c':::us resolve to augment the financial resources to meet the challenges

posed by desertification and drought.

The focus of restructured GEF would continue on four areas namely
climate change, biological diversity, _international v\./aterways.a.nd .ozon.e
layer depletion. As regards the financing for combfxtlng ci.e§en1f1cat1011., 1t
is envisaged that the agreed incremental costs (}f actn{mes concerning
land degradation, primarily desertification and detorestatlon.as they relate
to the four focal areas would be eligible for funding. It is hopefj .tl.lat
some ways would be found to broaden the GEF’s support to the activities
concerning combating desertification and mitigation of drou_ght_. The
implementation of the Climate Change Convention may be a priority .for
the developed countries, but the priority for most of the. developing cm_mtrles,
particularly in Africa, lies in taking effective action to deal w1tb the
desertification and drought issues. The relationship between the cllm.ate
change and its impact on desertification needs no elabora.tlon. Effective
co-ordination in the implementation of the two Conventions wqulq be
meaningful only when due recognition is given to their re.spectlve objectives
and priorities without drawing an artificial line dividing them.

The commitment to environmental and sustainable development issues
by the United Nations system has increased significantly. The recent
international conventions dealing with ozone layer, climate change, biological
diversity, hazardous wastes, marine pollution and toxic chemicals .have
established a solid framework for collective action at national, reglopal
and international levels. It is hoped that the United Nations Conven.tlon
on Combating Desertification would receive the requisite ratiﬁca.tlons
and come into force in the near future. While the legal regimes established
by these Conventions would function independently, it would be desirable
to harmonize and facilitate the implementation process in such a way that
the legislative machinery at the national levels is not over burdel?ed. The
lack of infrastructure and the inadequate manpower especially in many
deve10ping countries might pose difficulties in achieving this objectlye.
The priority, therefore, should be to strengthen the capacity of the developing
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countx.'le.s by providing financial and technical support, including organisation
of training courses and building-up nationa| institutions.

During the consideration of the Report of the INC-D’s fifth session
by tl.le General Assembly at its forty-ninth Session, while there w :
unanimous appreciation for the historic achjev

from the developing countries expressed concern
on the part of certain developed countries to
implement the convention’s objectives: Any
conve.ntlo.n in comparison with the conventions on Climate Change anq
the Bio-diversity should not be encouraged. The sustainable developm ;
could be achieved only by an integrated approach. =

ds
ements several delegationg

over the lack of enthusiasm
accelerate the measure to
attempt to downgrade the

186

VII. Deportation of Palestinians in Violation
of International Law, Particularly the
1949 Geneva Convention and the
Massive Immigration and Settlement
of Jews in Occupied Territories

(i) Introduction

The subject “Deportation of Palestinians in Violation of International
Law, particularly the Geneva Conventions of 1949” was taken up by the
AALCC consequent upon a reference made by the delegation of the
Islamic Republic of Iran at the Twenty-seventh Session of the Committee,
held in Singapore in March 1988. The delegate of the Islamic Republic
of Iran in his introductory statement pointed out that the Zionist entity
(Israel) had deported a number of Palestinians from Palestine as a brutal
response to the upheaval by the people in the occupied territory. The

. deportation, both in the past and in recent times, of people from the

occupied territory constituted a severe violation of the principles of
International Law and also violated in letter and spirit the provisions of
such international instruments and conventions as the Hague Convention
of 1899 and 1907, the Charter of the United Nations, 1945 and the
Geneva Convention relative to Protection of Civilian persons in Time of
War, 1949, all of which either implicitly prohibited deportation as a form
of punishment of deterrent factor especially in an occupied territory. The
Islamic Republic of Iran’s primary interest, appeared to be related to two
basic issues viz:

(1) the enunciation of the duties, commitments and obligations of
occupying forces, in accordance with international law; and

(ii) their violation by the Zionist entity in Palestine.

The delegate accordingly requested the Committe= to consider the
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item. After a preliminary exchange of views at that Session' the Committee
called upon the Government of the Islamic Republic of Iran to furnish the
Secretariat with a memorandum which it (the Secretariat) might take as

a basis to conduct its study and accordingly directed the Secretariat to
conduct a study of the matter.

The Islamic Republic of Iran submitted a memorandum to the Secretariat
of the Committee® whereby it called upon, inter alia, the Secretariat:

(1) “to study the fact that in accordance with the international law,

the deportation of the residents of the occupied territories is illegal
and condemned™; and

(i1) “to examine the violations by the occupation regime of al-Qods
of the above case, which had taken place since the very inception
of this regime, that has not been recognized by many of the
member States of the international community including Iran.”

The memorandum also requested the Secretariat to submit “an interim
report to the member States before embarking on carrying out its
comprehensive studies”. A cursory reading of the Memorandum as well
as the introductory statement of the delegate of the Islamic Republic of
Iran would reveal that the Secretariat was called upon to study the legal
consequences of the deportation of Palestinians from the occupied territories.

Thirty-fourth Session: Discussions

The Deputy Secretary-General (Mr. Essam Abdel Rehman Mohammed)
stated that the item “Deportation of Palestinians was first placed on the
work programme of the Secretariat following upon a reference made by
the Government of Islamic Republic of Iran, at the Twenty-seventh Session
of the Committee and had been considered thereafter at successive sessions
of the Committee. He pointed out that the item had not been included in
the agenda of the Thirty-third Session held in Tokyo in 1994 but at the
instance of representatives of some Member States a resolution was adopted
whereby the Committee requested the Secretary-General of the Committee
to continue to monitor the events and developments on the occupied
territories and decided to include the item in the agenda of the thirty-

1. For details of the deliberation see the Verbatim Records of the Plenary Meeting of the Twenty-
seventh Session of the AALCC held in Singapore, March 1988.

The full text of the Memorandum of the Government of the Islamic Republic of Iran drafted in
the form of a Report entitled “Deportation of the Residents of Occupied Territories from
the stand-point of International Law™ may be found in Deportation of Palestinians in

Violation of International Law, in particular the Geneva Conventions of 1949. Doc. No. AALCC/
XXVII/89/2.
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h Session. He stated that in view of the Fecent dgvelopment and_ the
B of the Committee at its Thirty-third Session the Commltt'ee
resolut}OlT: to consider whether the Secretariat has exhaustively dealt with
maylW1:1 aspect; of the item referred to it and determine the course of
tfl;:urzgwork of the Secretariat on the matter.

The Delegate of Uganda wanted the Committee to go (?eefper int.o t:i

.« on refugees and to address the fundamental questions of examining
g s of refugee flows. He wanted the member States to adopt a
» CaUS;f» constitutionalism as a long range solution to the problem. He
B o ted out that the model legislation was a temporary measure 1n
alSO_P01:/ith the refugee problem. He felt that there was need 1n tbe Afro-
(::sail;;EgStates to develop a culture of political accommodation and

reconciliation.

The Delegate of India commenting on the model legislatior? was of
the view that no one model could serve as an answer to pamcpla(; l;)r
special problems faced by any member State._More time was .requ_lre )(;
States to study the various concepts inv.olv.ed in the mgdel leglslatlontag
no purpose would be solved by establlshmg a Working Group to s ud);
this model legislation. A preliminary view of the 'vglue of this fmr(:h:r
should be taken first by member States before dec1dlpg on any 11 T
action. The concept of safety zone had neither legal sanction in Internation

Law nor moral appeal.

The Delegate of Syria referring to the proposed merger of-t t}:ie;) I:woc;
topics on the Status and Treatment of Refug(?es and the D;,pod alt ne
Palestinians expressed the view that the two items sho.uldh eM elz:.lateral
separately. He said that his country had not participated in t'e. ulti wore
Peace Conferences. Referring to the large number‘of Palestlm.ans in Sy
he said that this Government gives them all tl?e rights as Synan c1tlztin?;
but it does not give them the Syrian nationality becaus; they have ticz) '
home land and a separate and distinct entity. He ernphgsnzed the retetr‘lonal
of the item “The Deportation of Palestinians in violation of Internati

Law on the work programme of the Committee.

The Delegation of Sri Lanka observed that the creation. c_>f a S(;ifetoyt
Zone should be subject to the consent of the .State of origin al? I;id
imposed upon it. Dealing with the internally displaced persons he sake
that it was the humanitarian mandate of the UNHCR and ICRC. Tom
it more effective what was required was additional funding rather than
mechanisms to deal with this problem.

The Representative of the UNHCR clarified that he.had not mt;an:1 13
any way to offend the Delegate of the State of Palestine. What he ha
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::;d was that a process had begun with re

‘L‘lge‘c problem and the UNHCR Jookeq forwar iti
i{i;iccerrllggltc:hl:e sflatemenl made by the Ugandand[t)ilt:ge;:‘:“l:;czltal:frrzctelf:i
L improvemr: l:gefe problem had spread g over the world. There wa
A ,[r;].a ter the end o.f the cold war, but at present there waS
B 1s problem ending. The present refugee populati A
ere the refugees viteria B

as determined by the defi

what percentage of them were migr mtion criteria and

ants was difficult to ascertain.

(ii) Decision on “Deportation of Palestinians in Violation
of International Law Particularly the Fourth
Geneva Convention of 1949 and the Massive
Immigration and Settlement of Jews in the Occupied
Territories”

(Adopted on 22nd April 1995)

The Asian-African Legal Consultative Committee at its Thirty-fourth
‘Session:

- Having considered the Report of the Secretary-General contained in
Document No. AALCC/XXXIV/DOHA/95/6. and taken cognizance of
e hardships suffered by Palestinian refugees.

And having heard the statement of the Deputy Secretary General;

1. Thanks the Secretary-General for his report on the Deportation
of Palestinians;

2. Directs the Secretariat to continue to monitor the developments
in the occupied territories from the view point of relevant legal aspects;

3. Decides to place the item on the agenda of the Thirty-fifth Session
Of the Committee and to consider this item in conjucntion with the item
the Status and Treatment of Refugees.
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(iii) Secretariat Brief
Deportation of Palestinians in Violation of
International Law Particularly the Fourth Geneva
Convention of 1949 and the Massive Immigration
and Settlement of Jews in the Occupied Territories

A preliminary study prepared by the Secretariat which among other
things, dealt with the customary and codified law relating to occupied
territories-and outlined the duties of the occupying power was considered
at the Twenty-eighth Session held in Nairobi in 1989. That brief concluded
that deportation of Palestinians did indeed constitute a flagrant violation
of customary international law of armed conflicts as well as contemporary
international humanitarian law.' The Committee at its Nairobi Session
inter alia, affirmed that the occupying authorities were acting in flagrant
violation of international law in deporting Palestinians from the occupied
territories. It also affirmed the inalienable rights of the Palestinian people
of self determination and the right to return to their land and directed the
Secretariat to undertake a further study including the question of payment
of compensation to Palestinians.

Pursuant to that decision the Secretariat study for the Twenty-ninth
Session endeavoured to establish that payment of compensation for
deportation is both a matter of customary International Law as well as an
explicit stipulation of contemporary international law as codified in the
Hague Convention of 1907, the Fourth Geneva Convention of 1949 and
the 1977 Protocols thereto. The brief of documents prepared by the
Secretariat for the Twenty-ninth Session of the Committee inter alia

B
1.

See AALCC Brief Deportation of Palestinians in Violation of International Law in particular the
Geneva Convention of 1949. Doc. No. AALCC/XXVII/89/2.
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emphasized that not only had the Palestinian people been denied the
exercise of their fundamental human rights and freedoms but grave injustice
at the destruction of these rights had been perpetrated against them.’
During the Twenty-ninth Session the discussion on the subject by and
large revolved around the massive immigration of Jews from Soviet Union
and the Israeli practice of settlement of the Jews in occupied Palestinian
territorics. After the deliberations the Committee inter alia, decided that
the Secretariat should update the brief prepared for that Session with a
comprehensive study taking into consideration all legal aspects of the
matter of resettlement of large numbers of Jewish migrants in Palestine
in violation of international law by the State of Israel. The Committee
at its Beijing Session after due consideration of the Secretariat brief
directed it to follow it up with the consideration of the legal aspects of
the matter of the resettlement in violation of international law, by the
State of Israel, of large number of Jewish migrants in Palestine.

The brief of documents prepared by the Secretariat for the Thirtieth
Session held in Cairo in 1991 focussed on the Israeli Settlements in the
occupied territories since 1967 through expropriation of Palestinian lands
and the issue of massive immigration of jews from the Former Soviet
Union and their resettlement in the occupied territories of Palestine. The
right of the Palestinian people to return to their homeland was also discussed
in the Secretariat study. After due consideration of the brief the Committee
at its Thirtieth Session expressed its concern at the continuing denial and
deprivation of the inalienable human rights of the Palestinian people
including the right of self-determination and right to return and establish
independent State on their national soil. The Committee at its Thirtieth
Session requested the Secretary-General to continue to monitor the events
and developments in the occupied territories of Palestine and decided to
include the item on the agenda of the Thirty-first Session.

Pursuant to the decision of the Thirtieth Session the brief prepared
for the Thirty-first Session held in Islamabad (1992) reflected the
developments in respect of massive immigration and settlement of Jews
from the former Soviet Union in the occupied territories of Palestine. The
brief of documents prepared for the Islamabad Session inter alia made

reference to the Middle East Peace Conference convened in Madrid in
October 1991.4

(%)

See AALCC brief Deportation of Palestinians in Violation of International Law in particular the
Geneva Convention of 1949, Doc.No. AALCC/XXIX/90/10.

3. See AALCC/XXX/91/Cairo/11.

4. Sce AALCC/XXX1/92/1slamabad/11.
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tne events and developments on the occupied territories and decided to
include the item in the Agenda of the Thirty-fourth Session.

It may be recalled that on September 13, 1993 the PLO Chairman and
the Israeli Prime Minister had signed the Declaration of Principles on
Interim Self-Government Arrangements.® The Agreement opened the way
for Palestinian self-rule providing for Israel withdrawal and the establishmeg{t
of an interim Palestinian self-government, first, in the Gaza Strip and in
the West Bank town of Jericho and later in the rest of the West Bank.
The Declaration of Principles deferred the issue of Israeli settlements to
the permanent status negotiations which are to begin no later than the
beginning of the third year after the start of the interim period. In the
meantime Israel retains legal and administrative authority over these
settlements and their inhabitants and is responsible for their security.
Under the terms of the Declaration of Principles on Interim self-Government
arrangements the permanent status negotiations on the issue of Jerusalem
are to start not later than the beginning of the third year of the interim
period. Other sensitive issues such as the return of Palestinian refugees,
future boundaries and the status of Palestine are envisaged for further
negotiations which are to commence no later than two years after the
Israeli withdrawal marks the beginning of a five-year interim period at
the end of which it is expected that the negotiations will lead to a permanent
settlement implementing security resolutions 242 (1969) and 338. It may
be stated that the Committee at its Thirty-third Session inter alia welcomed
the signing of the abovementioned accord of September 1993.

Thereafter on May 4, 1994 the Palestine Liberation Organization and
the State of Israel signed an Agreement on the Gaza Strip and the Jericho
Area. The accord concluded in Cairo inter alia provided for Israelis
withdrawal from the Gaza Strip and Jericho Area and granted Palestinians
a measure of self-government. The accord of May 4, 1994 grants Palestinia 1s
control over their internal political arrangements and daily affairs including
elections, tax collection and the adoption and enforcement of legislation.
The Agreement marks the beginning of the five-year interim period for
negotiating a settlement of the permanent Status of the Occupied territory.
Since then a twenty-four members Palestinian authority vested with

legislative and executive powers has been established. A Palestinian police
force has alse been established.

The Middle East Peace Conference convened at Madrid on October
31, 1991 and the mutual recognition between the State of Israel and the

6. A/AB/486-S/26560, Annex. Also in International Legal Materials Vol. (1993) p. 1525.
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Similar resolutions were also adopted at the Forty-ninth Session O
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' : e 2
It may be mentioned that the resolution entitled Middle East Peac

stion of
7. See General Assembly Resolution 48/158 D on the Peaceful Settlement of the Que

E 6 December,
8. See General Assembly Resolution 49/62-D of 14 December 1994 and 49/88 of 1
1994,
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Against this backdrop of the progress of work since the item was
placed on the work programme of the Secretariat, the recent develo m
and the. resolution of the Committee at its Thirty-third Session the Conr:miﬁ;mh
may wish to consider whether the Secretariat has exhaustively dealt w[;(:ﬁ

the Legal Aspects of the item referred to it and determine the course f
future work of the Secretariat on the matter, ’

first
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-, ANNEX

RESOLUTION ON DEPORTATION OF PALESTINIANS IN
vIOLATION OF INTERNATIONAL LAW, PARTICULARLY THE
GENEVA CONVENTION OF 1949 AND THE MASSIVE
IMMIGRATION AND SETTLEMENT OF JEWS IN THE OCCUPIED

TERRITORIES.

The Asian-African Legal Consultative Committee at its Thirty-third
Session:

Recalling the resolutions adopted by the previous AALCC sessions
on the Palestinian question;

Conscious of the responsibility of AALCC to uphold International
Law and support peoples fundamental rights; and

Taking into consideration the United Nations Charter provisions
concerning the right of self-determination, the fourth Geneva Convention
of 1949 and the various UN General Assembly and Security Council
resolutions on the question of Palestine in particular those relating to
deportation and building of settlements;

Taking note of the historic accord of principles signed on 13th September
1993 between P.L.O. and Israel;!

1. Expresses its concern at the continuing denial and deprivation of
the inalienable legitimate rights of the Palestinian people including inter
alia the right of self-determination, return and the establishment of an
independent state on their national soil.

2. Supports the just cause of the Palestinian people and their struggle
for self-determination and freedom;

3. Condemns Israels policy in the Arab occupied territories and the
deportation of Palestinian people from their indigenous homes and demands
the repatriation of all Palestinians deported since 1967 in flagrant violation
of Geneva Convention and the Declaration on Human Rights;?

4. Strongly condemns Israel’s policy of immigration and the Settlement

< The Delegate of Islamic Republic of Iran expressed the following reservation on this decision:
“My delegation does not acknowledge the accord between P.L.O. and the other party, and while
seeking the full realization of the inalienable rights of the Palestinian People would like to put
on the record its reservation on some paras of this resolution which refer to this accord.”

2. The Delegate of Japan expressed the following reservation on this decision:

“Since the Committee met in Kampala last year, a historic event took place in the long history

of the Middle East Peace Process. On the 13th September, 1993 “Declaration of Principles” has
been signed between PLO and Israel at White House, Washington, in the presence of PLO
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of Jews in the Palestinian and other Arab occupied territories in Golan
Heights and South Lebanon and consider it an obstacle towards erecting
just and comprehensive peace;

5. Demands that Israel respect the principles of International Lay
and all International Conventions which have a bearing on these matters
including the release of prisoners and detainees in Israel jails ang
concentration camps;

6. Condemns Israel’s policy of appropriation and illegal exploitation,
of the natural resources (particularly water) and the archaeologica]
explorations of the occupied territories in contradiction to the principles
of permanent sovereignty over natural resources;

7. Welcomes the signing of Accord of Principles between Palestine
Liberation Organization and the Govt. of Israel and consider it an important
breakthrough and a first step towards erecting a just durable and
comprehensive peace in the Middle East.

8. Calls upon Israel to expedite its withdrawal from Gazza and
Jericho areas to enable the P.L.O. establish the Palestinian National Authority
over these territories;

9. Requests member states as well as other states and U.N. organs
to extend moral and material support to the Palestinian National Authority
in Gaza and Jericho;

10. Requests the Secretary-General of the Committee to continue to
monitor the events and developments in the occupied territories of Palestine;
and

11. Decides to include the item in the agenda of its 34th Session.

(Adopted on January 21, 1994)*

Chairman Yasser Arafat and Israeli Prime Minister Ishag Rabin. Japan strongly supports this
peace process and the agreement reached between PLO and Israel. The Japanese Government
maintains the position that deportation in question js not justifiable under the international law.
However, the issues taken up in this draft resolution, including the question of deportation of
Palestinians are now being negotiated as a part of its peace process between the parties concerned.
Since the peace process is at a very crucial and sensitive juncture, we believe that the Committee.
as a forum of legal experts, should not take a decision which may prejudge the on-going
negotiations. For this reason, the Japanese delegation reserves its position on the resolution &5
a whole.”

3. The Delegate of Singapore expressed the following reservation on this decision:
“Singapore takes the view that this draft resolution does not fall within the purview of the
AALCC. The AALCC is a Legal Consultative Committee constituted to provide an advisory role
to Member Governments on various international legal issues. A political statement such as the
Palestinian draft resolution is not appropriate for consideration in this forum; it is more appropriaic
to be considered in a political forum such as the UN General Assembly.
Furthermore, no notice was given of the tabling of this draft resolution until this evening. It i
not possible for Singapore to fully consider the draft and formulate the position.
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VIII. Report on the Work of The
International Law Commission
at Its Forty-Sixth Session

(i) Introduction

The International Law Committion (hereinafter called the Commission
the ILC) established by General Assembly Resolution 174 (III) in
7, is the principal organ of the United Nations to promote progressive
velopment of international law and its codification. The Commission
eld its Forty-sixth Session in Geneva from May 2 to July 22, 1994.
ere were four substantive topics on the agenda on this Session. These

(i) The Draft Code of Crimes Against the Peace and Security of
Manking;
(i) The Law of Non-Navigational Uses of International Watercourses;

(iii) International Liability for Injurious Consequences Arising Out
of Acts Not Prohibited by International Law; and

(iv) State Responsibility.

It may be recalled that the General Assembly had by its Resolution
47131 of December 9, 1993, Inter alia requested the Commission to
Continue its work on the draft statute of an international criminal court,
as a matter of priority, with a view to elaborating a draft statute if
Possible at its Forty-sixth session in 1994. The General Assembly had
Called upon the Commission in this regard, to take into account the views
€Xpressed during the debate in the Sixth Committee, as well as any
Written comments that the Commission may have received on the draft
Cles proposed by the Working Group on a draft statute for an international

inal court established by the ILC at its Forty-fifth Session. That
SOlution had also requested the Commission to resume, at its Forty-
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sixth Session, the consideration of the draft Code of Crimes Against the
Peace and Security of Mankind. Finally, by that resolution the Genera]
Assembly had also welcomed the decision of the Commission to endeavoyy
to complete in 1994 the second reading of the Draft Articles on the Nop-
Navigational Uses of International Watercourses.

Accordingly, the Commission held substantive discussions on thege
two subjects viz. the Non-Navigational Uses of International Watercourses
and the Draft Code of Crimes Against the Peace and Security of Mankind
The Commission completed its second reading of the draft articles on the
Non-Navigational Uses of International Watercourses and adopted the
same together with commentaries thereto. It also adopted a set of draft
articles on the Statute of an International Criminal Court and commenced
the second reading of the draft Code of Crimes Against the Peace and
Security of Mankind as adopted on first reading at its Forty-third Session
in 1991. The Commission agreed that the work on the draft Code and on
the draft Statute for an International Criminal Court should be coordinated.
The other two items on the substantive agenda of the Commission viz.
State Responsibility and International Liability for Injurious Consequences
Arising out of Acts Not Prohibited by International Law were also considered
and are at different stages of work. Some notes and comments on these
items which were subjected to detailed discussions during the Commission’s
Forty-sixth Session are contained in this chapter.

It may be stated that the AALCC attaches particular significance to
the question of Non-Navigational Uses of International Watercourses as
this topic is also on its work programme. The topic of Draft Code of
Crime Against the Peace and Security of Mankind is also one to which

the AALCC attaches great importance in view of the current international
developments.

Finally, it may be recalled that the General Assembly had by its
resolution 47/33 inter alia requested the Commission to consider planning
of its activities and programme for the term of office of its members
bearing in mind the desirability of achieving as much progress as possible
in the preparation of draft articles. The Commission acting in pursuance
of that request had at its forty-fifth session inter alia proposed to incorporate
in its agenda the topics “The Law and Practice relating to Reservations
to Treaties” and “State Succession and Its Impact on the Nationality of
Natural and Legal Persons”. The General Assembly at its forty-eighth
session had by its resolution 48/31 inter alia endorsed the decision of the
Commission to include in its agenda the abovementioned topics on the
understanding that the final form to be given to the work on these topics

202

l hall be decided after a preliminary study is presented to the General

SA embly Pursuant to the atorementioned endorsement the Commission
SS .

its recently concluded forty-sixth session, among other Fhings, appointed
atl Alain Pellet (France) Special Rapporteur for the topic “The Law and
Mr'ctice relating to Reservations to Treaties”. It also appoi‘nted Mr. Vac?av
Pr?k“lka (Czech Republic) Special Rapporteur for the topic “State Succession
1;'I:]d its Impact on the Nationality of Natural and Legal Persons.”

Thirty-fourth Session: Discussions

The Secretary-General while introducing the documents prepare.d by
the Secretariat said that monitoring' the progress of work of Int.ernatlonal
Law Commission at its annual sessions was a Statutory. obligation and as
in previous years the Secretariat had prepared a brief gf documf.:nts
(AALCC\XXXIV\DOHA\95\1) on the w.ork of tl'le ILEZ at its forty-sixth
session held in 1994. Recalling that an item (?ntltled The Statute of an
International Criminal Court” was among.thg ¥tems on the agenda of the
[nternational Law Commission and the significance that rpember 'Sti:ltes
of the AALCC attached to the establishment of an Int.ernatlon.al Criminal
Court and the debate that this topic had generated in the.Slxth (le_gal)
Committee of the General Assembly the Secretariat had orgamz'ed a seminar
on this topic. A report of the Seminar and on the debate in the Sixth
Committee have been given in this Chaptter.

The Vice Chairman of the International Law Commission (Ambassador
Francisco Kramer) in his account of the progress of. wprk on the fgrty—
sixth session of the Commission stated that the Commission had examlr}ed
three basic issues viz. (a) the Code of International Crimes; (b) the creation
of an international criminal court; and (c) the difference bgtween wrongful
acts of an international nature and international crimes in regard tc? the
international responsibility of States. As regards the draft code 'of crlfntxﬁz
against the peace and security of mankind he said that. the question 0 e
scope of the draft code was of immediate relevancfe since the word.mg :
certain provisions of the first part would necessarily differ d_ependm‘g 0 1
whether the code covered a large number of offences }Jnd_er internationa
law or only those crimes that involved a fundament'c?l infringement of the;
International public order. In that context the appropnateness c.>f the currell)l
title of the draft Code had been raised, since while aggre-ssu?n could be
considered a crime against the peace and security 9f mankind it was mo;e
difficult to characterise genocide or crimes against humanity as suci,

unless the concept of peace and security was very extensively interpreted.

Tumning to the International Criminal Court he said th.at the Stamt:et
of the Court envisaged two categories of crimes over which the Cou
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had jurisdiction. The first was that of crimes under general international
law namely genocide, aggression, serious violations of the laws and customs
of war and crimes against humanity. The precise definition of which had
been left to the draft Code of Crimes against the peace and Security of
mankind. The second was that of crimes referred to in the treaties listed
in the annex, which had been expanded to include the Convention against
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment,
The two categories were not mutually exclusive. On the contrary, there
was considerable overlapping between them.

As for the difference between crimes and other wrongful acts he said
that the Commission had adopted three articles on the question of
countermeasures which had long been debated by the Commission. The
Commission had adopted three articles on the subject: Article 11, which
outlined the broad framework within which a State was entitled to resort
to countermeasures: article 13, which dealt with proportionality; and
article 14, dealing with prohibited countermeasures. Article 12, on the
conditions to be met by the injured State for recourse to countermeasures
to be lawful, was still outstanding, and article 11 might have to be reviewed
in the light of the text that would eventually be adopted for article 12.
Although articles 11, 13, and 14 had been adopted at the previous session,

they had not been formally submitted in view of the fragmentary results
that had been achieved on the issue.

The Secretary-General also introduced the item “The law of
International Rivers” (Doc. No. AALCC\XXXIVADOHA\95\4). He outlined
initially the background of the whole study since 1966. The initial reference
was to outline the following: (a) definition of the terms “International
Rivers” and (b) rules relating to utilization of waters of international
rivers by the States concerned for agricultural, industrial and other purposes
not connected with navigation. He also informed that a few draft articles
were also prepared which, however, could not be finalized due to certain
unclear provisions. The Secretary-General noted that, after a brief deferment,
the item was revived upon a suggestion by the Government of Bangladesh
to consider the item excluding areas which were under the consideration

of the AALCC. Subsequently, it was noted, the AALCC Secretariat initially
identified five areas for consideration.

These five areas for consideration were: (a) an examination of the
draft articles after they were adopted by the ILC and to furnish comments
thereon for consideration of the Sixth Committee and possibly before a
diplomatic conference; (b) development of norms and guidelines for the
legal appraisal of the validity or otherwse of any objection that may be
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ised by one Watercourse State in relation to projects sought to be
- aken by another Watercourse State; (c) study the matter relating to
R tional ):Jses and timber floating in international watercourses, (d)

dgaof other areas of international rivers such as agricultural uses; .(e)
ol f State practice in the region of user agreements and examining
il oodalities employed in the sharing or waters in such watercourses as
tﬁz r(r::ambia, Indus, Mekong, Niger and Senegal.

naVi

i wdy before the Committee briefly outlined

e potmlz:i ?)l;/t tthhizt ittl;?nsin ti:e last decade. He also pointed out th.at
k. roudte ba'eﬂ highlighted the various studies prepared by the Secretariat
Fhe - ly h? ofyILC deliberations. With a view to update the study, the
By General noted, a brief outline of the views of the AALCC
Secrelt)ary(_}ovemments had also been included, particularly the di‘scussmns
1\:vlll‘:ir::lhel:ad taken place at the Thirty-third Session. The sqmmatlon of the
study, he noted, incorporated the decision taken at the Sixth Committee.

The Delegate of Egypt noted that the topic.conceming acts not probibited
by International Law giving rise to liability in future wou!d be of g.rea-test
importance to the developing countries of As1a_ and Africa. Inhh1; V.l::-l.
the interpretation of “significant harm” was c.ruc1al as many of tde si y
African States were technologically less equipped to forese.e an Cm-an_anga 1
the future risks. As regards the establishment .of an Intem.auonalh. r;]mcli e
Court, the delegate wished to know the major convgntlonslw 1cd ::ed
substantively with the criminal legal aspects and appllcablelda;v adc:)pted
by them. Secondly, in his view, a case-by-case approach 0011: 1 Ij:ca’s graft
to apply the criminal legal principles. He also thed that t f:h o
was a proposal to the whole world and accordingly he wis gt fo
treatment of the topic particularly for the AALCC, Member States.

Prof. Francisco Kramer the Vice-Chairman of ILC in his mterverll)tlo:
referred to the Framework of the European Conve-ntlon as a good a31d
in such areas as crime and its procedural mechanism,. He also r-efe.rrle
to the Antarctics. Treaty which he noted prov'ided a broad-based pr1.nc1l;:1r (I,s
regarding the regulation and management of risks and'damages, ;éamcllrx1 mez,
concerning ecological elements. He drew the attention of the omi o
towards the basic approach of the ILC i.e. not to create neprrmctlﬁne(i
but only to provide mechanism for preventing future risks. 1e oud e
various approaches, although divergc.ent, between the deve op;i1 . by
developing countries, such as concerning t.heory of fault as ;:jur -
the West and the theory of direct responsibility favoured by the deve 05) bg
countries. As regards the methodological approach to be adopu:1 1)(;
the countries of Asia and Africa, he stated that all of them shou
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gning of the abovementioned accord of September 1993

Therea .

the State otftfsrr:; I:iiay ?j’ 1994 the Palestine Liberation Organization and
Area. The accord o 1an Ag_reemetm on the Gaza Strip and the Jerichs
withdrawal from thec ‘énc Uded- " Calr(? inter alia provided for Isru..’

a measure of self-gov aza Strip and Jericho Area and granted Palestinians
control over theirgim emment.flfhe accord of May 4, 1994 grants Palestinia 18
olections. tax COllecf.rnal political arrar'lgements and daily affairs including
The Agrc;emem mmll(on ;md the. aqoptlon and enforcement of legislation.
negotiating a settlem s the beginning of the five-year interim period for
Since thes & 1 ent of the permanent Status of the Occupied territory.
. wenty-four members Palestinian authority vested with
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e mutual recognition between the State of Israel and the

6. A/48/486- i
8/26560, Annex. Also in International Legal Materials Vol. (1993) p. 1525
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I l palestine Liberation Organization, as the representatives of the Palestinian

eople was welcomed by the Gencral Assembly by its resolution 48/58
when it expressed its full support for the «schievements of the peace
rocess thus far, in particular the Declaration of Principles on Interim
gelf-Government Arrangements signed by Israel and the PLO and the
Agreement between Israel and Jordan on the common Agenda. The General
Assembly went on to term these developments an important initial step
in achieving a comprehensive, just, and lasting peace in the Middle East
and urged all parties to implement the agreements reached.

The General Assembly at its Forty-eighth Session in its resolution on
the Peaceful Settlement of the Question of Palestine inter alia stressed
the significance of upcoming negotiations on the final settlement and
reaffirmed the following principles for the achievement of a final settlement
and comprehensive peace:

(a) The realization of the legitimate national rights of the Palestinian

people; primarily the right to self-determination;

(b) The withdrawal of Israel from the Palestinian territory occupied
since 1967, including Jerusalem, and from other occupied Arab
territories;

(©) Guaranteeing arrangements for peace and security of all States
in the region including those named in Resolution 181 (I1D) of 29
November 1947, within secure and internationally recognized
boundaries;

(d) Resolving the problem of the Palestinian refugees in conformity
with the General Assembly resolution 194 (111) of 11 December
1948 and subsequent relevant resolutions;

(e) Resolving the problem of the Israeli Settlement which are illegal
and an obstacle to peace, in conformity with relevant United
Nations resolutions; and

H Guaranteeing freedom of access
and sites.”

to Holy Places, religious building

Similar resolutions were also adopted at the Forty-ninth Session of

the General Assembly.®

It may be mentioned that the resolution entitled “Middle East Peace

-

7. See General Assembly
Palestine.

8. See General Assembly Resolution 49/62-D of 14 Dece
1994.

Resolution 48/158 D on the Peaceful Settlement of the Question of

mber 1994 and 49/88 of 16 December,
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: oeessd was .spo_n.spred by more than 100 States and received an
nprecedented majority and that the resolution on intifadah which th
C
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Against this backdrop of the

progress of work since the ite il
placed on the work programme o ey

f the Secretﬂriat the recen
ee

may wish to consider whether the Secretariat has exhaustively dealt With
the Legal Aspects of the item referred to it and determine the course
future work of the Secretariat on the matter. yi
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RESOLUTION ON DEPORTATION OF PALESTINIANS IN
VIOLATION OF INTERNATIONAL LAW, PARTICULARLY THE
GENEVA CONVENTION OF 1949 AND THE MASSIVE
IMMIGRATION AND SETTLEMENT OF JEWS IN THE OCCUPIED

TERRITORIES.

The Asian-African Legal Consultative Committee at its Thirty-third
Session:

Recalling the resolutions adopted by the previous AALCC sessions
on the Palestinian question;

Conscious of the responsibility of AALCC to uphold International
Law and support peoples fundamental rights; and

Taking into consideration the United Nations Charter provisions
concerning the right of self-determination, the fourth Geneva Convention
of 1949 and the various UN General Assembly and Security Council
resolutions on the question of Palestine in particular those relating to
deportation and building of settlements;

Taking note of the historic accord of principles signed on 13th September
1993 between P.L.O. and Israel;!

1. Expresses its concern at the continuing denial and deprivation of
the inalienable legitimate rights of the Palestinian people including inter
alia the right of self-determination, return and the establishment of an
independent state on their national soil.

2. Supports the just cause of the Palestinian people and their struggle
for self-determination and freedom;

3. Condemns Israels policy in the Arab occupied territories and the
deportation of Palestinian people from their indigenous homes and demands
the repatriation of all Palestinians deported since 1967 in flagrant violation
of Geneva Convention and the Declaration on Human Rights;?

4. Strongly condemns Israel’s policy of immigration and the Settlement

L. The Delegate of Islamic Republic of Iran expressed the following reservation on this decision:
“My delegation does not acknowledge the accord between P.L.O. and the other party, and while
seeking the full realization of the inalienable rights of the Palestinian People would like to put
on the record its reservation on some paras of this resolution which refer to this accord.”

2. The Delegate of Japan expressed the following reservation on this decision:

“Since the Committee met in Kampala last year, a historic event took place in the long history
of the Middle East Peace Process. On the 13th September, 1993 “Declaration of Principles™ has
been signed between PLO and Israel at White House, Washington, in the presence of PLO
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of Jews in the Palestinian and other Arab occupied territories in Golan
Heights and South Lebanon and consider it an obstacle towards erecting
just and comprehensive peace;

5. Demands that Israel respect the principles of International Law
and all International Conventions which have a bearing on these matters

including the release of prisoners and detainees in Israel jails and
concentration camps;

6. Condemns Israel’s policy of appropriation and illegal exploitation
of the natural resources (particularly water) and the archaeological

explorations of the occupied territories in contradiction to the principles
of permanent sovereignty over natural resources;

7. Welcomes the signing of Accord of Principles between Palestine
Liberation Organization and the Govt. of Israel and consider it an important
breakthrough and a first step towards erecting a just durable and
comprehensive peace in the Middle East.

8. Calls upon Israel to expedite its withdrawal from Gazza and
Jericho areas to enable the P.L.O. establish the Palestinian National Authority
over these territories;

9. Regquests member states as well as other states and U.N. organs
to extend moral and material support to the Palestinian National Authority
in Gaza and Jericho;

10. Requests the Secretary-General of the Committee to continue to

monitor the events and developments in the occupied territories of Palestine;
and

11.  Decides to include the item in the agenda of its 34th Session.
(Adopted on January 21, 1994)*°

Chairmpan Yasser Arafat and Israeli Prime Minister Ishag Rabin. Japan strongly supports this
peace process and the agreement reached between PLO and Israel. The Japanese Government
maintains the position that deportation in question js not justifiable under the international law.
However, the issues taken up in this draft resolution, including the question of deportation of
Palestinians are now being negotiated as a part of its peace process between the parties concerned.
Since the peace process is at a very crucial and sensitive juncture, we believe that the Committee,
as a forum of legal experts, should not take a decision which may prejudge the on-going

negotiations. For this reason, the Japanese delegation reserves its position on the resolution as
a whole.”

3. The Delegate of Singapore expressed the following reservation on this decision:
“Singapore takes the view that this draft resolution does not fall within the purview of the
AALCC. The AALCC is a Legal Consultative Committee constituted to provide an advisory role
to Member Governments on various international legal issues. A political statement such as the
Palestinian draft resolution is not appropriate for consideration in this forum; it is more appropriate
to be considered in a political forum such as the UN General Assembly.
Furthermore, no notice was given of the tabling of this draft resolution until this evening. It is
not possible for Singapore to fully consider the draft and formulate the position.
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VIII. Report on the Work of The
International Law Commission
at Its Forty-Sixth Session

(i) Introduction

The International Law Committion (hereinafter called the Commissign
or the ILC) established by General Assembly Resolution 174 (III).m
1947, is the principal organ of the United Nations tg promote progressive
development of international law and its codification. The Commission
held its Forty-sixth Session in Geneva from May 2 to July.22, 1994.
There were four substantive topics on the agenda on this Session. These

included:
(i)  The Draft Code of Crimes Against the Peace and Security of
Manking;
(ii) The Law of Non-Navigational Uses of International Watercourses;

(iii) International Liability for Injurious Consequences Arising Out
of Acts Not Prohibited by International Law; and

(iv) State Responsibility.

It may be recalled that the General Assembly had by its R(.aso.lutlon
47/31 of December 9, 1993, Inter alia requested the Commission to
continue its work on the draft statute of an international criminal cour.t,
as a matter of priority, with a view to elaborating a draft statute if
possible at its Forty-sixth session in 1994. The Qeneral Assembly.had
called upon the Commission in this regard, to take 1_nto account the views
expressed during the debate in the Sixth Commlttee', as well as any
written comments that the Commission may have received on the firaft
articles proposed by the Working Group on a draft statute .for an intfzmatlonal
criminal court established by the ILC at its Forty-fifth Sess'lon. That
resolution had also requested the Commission to resume, at its Forty-
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sixth Session, the consideration of the draft Code of Crimes Against the
Peace and Security of Mankind. Finally, by that resolution the Genera]
Assembly had also welcomed the decision of the Commission to endeavour
to complete in 1994 the second reading of the Draft Articles on the Non-
Navigational Uses of International Watercourses.

Accordingly, the Commission held substantive discussions on these
two subjects viz. the Non-Navigational Uses of International Watercourseg
and the Draft Code of Crimes Against the Peace and Security of Mankind.
The Commission completed its second reading of the draft articles on the
Non-Navigational Uses of International Watercourses and adopted the
same together with commentaries thereto. It also adopted a set of draft
articles on the Statute of an International Criminal Court and commenced
the second reading of the draft Code of Crimes Against the Peace and
Security of Mankind as adopted on first reading at its Forty-third Session
in 1991. The Commission agreed that the work on the draft Code and on
the draft Statute for an International Criminal Court should be coordinated.
The other two items on the substantive agenda of the Commission viz,
State Responsibility and International Liability for Injurious Consequences
Arising out of Acts Not Prohibited by International Law were also considered
and are at different stages of work. Some notes and comments on these
items which were subjected to detailed discussions during the Commission’s
Forty-sixth Session are contained in this chapter.

It may be stated that the AALCC attaches particular significance to
the question of Non-Navigational Uses of International Watercourses as
this topic is also on its work programme. The topic of Draft Code of
Crime Against the Peace and Security of Mankind is also one to which

the AALCC attaches great importance in view of the current international
developments.

Finally, it may be recalled that the General Assembly had by its
resolution 47/33 inter alia requested the Commission to consider planning
of its activities and programme for the term of office of its members
bearing in mind the desirability of achieving as much progress as possible
in the preparation of draft articles. The Commission acting in pursuance
of that request had at its forty-fifth session inter alia proposed to incorporaté
in its agenda the topics “The Law and Practice relating to Reservations
to Treaties” and “State Succession and Its Impact on the Nationality of
Natural and Legal Persons”. The General Assembly at its forty-eighth
session had by its resolution 48/31 inter alia endorsed the decision of the
Commission to include in its agenda the abovementioned topics on the
understanding that the final form to be given to the work on these topics
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1l be decided after a preliminary study 1s presented to the nge_ral
- ply. Pursuant to the aforementioned endorsement the Comm1§51on
AS'Sem Cg’llltly concluded forty-sixth session, among other things, appointed
. lts,:\ri:ain Pellet (France) Special Rapporteur for the topic “The Law and
i tice relating to Reservations to Treaties”. It also appointed Mr. Vac!av
Pr.aC l1ka (Czech Republic) Special Rapporteur for the topic “State Succession
I;f}l(}j(uits Impact on the Nationality of Natural and Legal Persons.”

Thirty-fourth Session: Discussions

The Secretary-General while introducing the documents prepare.d by
he Secretariat said that monitoring the progress of work of. Int.ematlonal
t Commission at its annual sessions was a Statutory obligation and as
h]a‘:;revious years the Secretariat had prepared a brief c?f documt?nts
AALCC\XXXIV\DOHA\95\1) on the work of the ILC at its forty-sixth
iession held in 1994. Recalling that an item gntitled “The Statute of in
International Criminal Court” was among.the': items on the agenda of the
International Law Commission and the significance that rpember .Stz‘ltesl
of the AALCC attached to the establishment of an Int.ematlonfll Crlmmz;
Court and the debate that this topic had gengrated in the.Sn(th (lega)
Committee of the General Assembly the Secretariat had orgamz'ed ahserglmztilr1
on this topic. A report of the Seminar and on the debate in the SIX

Committee have been given in this Chaptter.

The Vice Chairman of the International Law Commission (Ambassador
Francisco Kramer) in his account of the progress of. wF)rk on the fc?rty(—1
sixth session of the Commission stated that the Comn?lssmn had examltr}e
three basic issues viz. (a) the Code of Intematiqnal Crimes; (b) the crea 1;)r;
of an international criminal court; and (c) the dlfferepce be'tween wrongt 11]1
acts of an international nature and international crimes in regard tq Z
international responsibility of States. A.s regard§ the draft codetf)fnc(r)}rrtlse
against the peace and security of mank'md he said that. the q;:es l(())rdin ot
scope of the draft code was of immediate relevanc?e s1r.10e t (;3 w ar g e
certain provisions of the first part would necessarily differ epen t'i o
whether the code covered a large number of offences 'und.er interna 1f e
law or only those crimes that involved a fundamentz'll 1nfrmgefntllt:ntcgmmt
International public order. In that context tl.1e appropnateness 0 e e
title of the draft Code had been raised, since .whlle aggression co o
considered a crime against the peace and security f’f mankind '1t was ::] o
difficult to characterise genocide or crimes against hu'mamFy as reted,
unless the concept of peace and security was very extensively interp .

Tuming to the International Criminal Court he said th.aththt; Sg::;:t
of the Court envisaged two categories of crimes over which the
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had jurisdiction. The first was that of crimes under general international
law namely genocide, aggression, serious violations of the laws and customs
of war and crimes against humanity. The precise definition of which had
been left to the draft Code of Crimes against the peace and Security of
mankind. The second was that of crimes referred to in the treaties listed
in the annex, which had been expanded to include the Convention against
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment.
The two categories were not mutually exclusive. On the contrary, there
was considerable overlapping between them.

As for the difference between crimes and other wrongful acts he said
that the Commission had adopted three articles on the question of
countermeasures which had long been debated by the Commission. The
Commission had adopted three articles on the subject: Article 11, which
outlined the broad framework within which a State was entitled to resort
to countermeasures: article 13, which dealt with proportionality; and
article 14, dealing with prohibited countermeasures. Article 12, on the
conditions to be met by the injured State for recourse to countermeasures
to be lawful, was still outstanding, and article 11 might have to be reviewed
in the light of the text that would eventually be adopted for article 12.
Although articles 11, 13, and 14 had been adopted at the previous session,

they had not been formally submitted in view of the fragmentary results
that had been achieved on the issue.

The Secretary-General also introduced the item “The law of
International Rivers” (Doc. No. AALCC\XXXIV\DOHA\95\4). He outlined
initially the background of the whole study since 1966. The initial reference
was to outline the following: (a) definition of the terms “International
Rivers” and (b) rules relating to utilization of waters of international
rivers by the States concerned for agricultural, industrial and other purposes
not connected with navigation. He also informed that a few draft articles
were also prepared which, however, could not be finalized due to certain
unclear provisions. The Secretary-General noted that, after a brief deferment,
the item was revived upon a suggestion by the Government of Bangladesh
to consider the item excluding areas which were under the consideration

of the AALCC. Subsequently, it was noted, the AALCC Secretariat initially
identified five areas for consideration.

These five areas for consideration were: (a) an examination of the
draft articles after they were adopted by the ILC and to furnish comments
thereon for consideration of the Sixth Committee and possibly before a
diplomatic conference; (b) development of norms and guidelines for the
legal appraisal of the validity or otherwse of any objection that may be
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ised by one Watercourse State in relation to projects sought o oe
E dertaken by another Watercourse State; (c) study the matter relating to
i ational uses and timber floating in international watercourses; (d)
naV(;g of other areas of international rivers such as agricultural uses; (e)
Study of State practice in the region of user agreements and examining
S}tlu r):mdalities employed in the sharing or waters in such watercourses as
thz Gambia, Indus, Mekong, Niger and Senegal.

He pointed out that the study before the Committee br'feﬂy outlined
the route taken by this item in the last deczlide. He also pointed out that
the study briefly highlighted the vari01-ls studl.es prepared by the Secretariat
in the light of ILC deliberations. Wltl.'l a view to 1_deate the study, the
Secretary-General noted, a brief outline of the views of thq AAI',CC
Member Governments had also been included, particularly the dl.scussmns
which had taken place at the Thirty-third Session. The sgmmatlon of the
study, he noted, incorporated the decision taken at the Sixth Committee.

The Delegate of Egypt noted that the topic concerning acts not probibited
by International Law giving rise to liability in future wou!d be of girea-test
importance to the developing countries of A31a- and Africa. In his view
the interpretation of “significant harm” was c.ruc1al as many of the Asian-
African States were technologically less equipped to foresge and manage
the future risks. As regards the establishment of an Intemfitlonal ermlnal
Court, the delegate wished to know the major convejntlons which deacll
substantively with the criminal legal aspects and applicable law adopted
by them. Secondly, in his view, a case-by-case approach could be a’docpi)teft
to apply the criminal legal principles. He also ns)ted that thf: ILC fs rtz;]
was a proposal to the whole world and accordingly he wished for the
treatment of the topic particularly for the AALCC, Member States.

Prof. Francisco Kramer the Vice-Chairman of ILC in his intervention
referred to the Framework of the European Convention as a good basis
in such areas as crime and its procedural mechanism,. He also r.efe.rred
to the Antarctics. Treaty which he noted provided a broad-based pr1_n01plel:s
regarding the regulation and management of risks and_damages, partlcul_a: y
concerning ecological elements. He drew the attention of the Co.mrr.ntl ee
towards the basic approach of the ILC i.e. not to create.: new princip esci
but only to provide mechanism for preventing future risks. He ouctilmed
various approaches, although divergent, between the develope dag
developing countries, such as concerning t.heory of fault as pursued y
the West and the theory of direct responsibility favoured by the developut])g
countries. As regards the methodological approach to be adopted Zi
the countries of Asia and Africa, he stated that all of them shoul
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move ahead and examine th
es : e .
West. e carefully without losing initiatives to the Observer if one of the watercourse states sees such a necessity and this
d in article 17 and (5) Adding a new article i.e., article

. ’Il‘hg ?elegate of Ja;I)an informed the Committee about the recent]
Ner:; ;:rk ?d—ho;: Ir::eetmg on the International Criminal Court held iy
rom pril to 13 April, 1995. He infor .

. , . med the C i
g)out .the_ focus of the discussions in the following major it(:errnr\rsn'lttmd
rgar:ilzatlonal aspects; (2) Jurisdiction—applicable laws; (3) Crin’wi(l)
procedure—Due process; (4) Budget and Administrative issues. -

As. regards the ‘Organizational aspects, the delegate noted th
countries .favoured the establishment of an ICC by treaty and in atdmOSl
::ts'lf-‘"? um;ersality, favoured to require a substantial numver of cglrmel::i:)

ifying the treaty for the treaty to ' i
relatioqship of the ICC with the UI\}I, he ncoot::ietli;]tt Om:jo(:rci(t:).l Q’Sthl:gards 'mc
recognized that the ICC should have a relationship by conclco(;l' i
agreement. The delegate pointed out that as regards jurisdiction theu mg e
of nullum crimen sine lege and non bis in idem were emphasiz dP;nCIP]C
(r;ot?td tthat most countries identified crimes listed in Artigle 2060f. ch ?(IZS((Z)

raft s atlfte as too vague and insufficient for the implementati
criminal justice. The delegate also referr scussions con Of 'the
Zoome of substzfmtive aspects of jurisdiction(.:dH;Ongizgutslf;?rlie(r:gn\x::i:g

ncurrence of views on the role of the Security Council. A
procedure and due process, the delegate pointed out, th e
that criminal procedures must be drafted and Hvod by Staes caffifh
than leave it to the judges as embodied in the IipCproved by 'States e
i . : draft. He informed the
proor::;ilt:: ?\fs trl;e eztabllshment of an Expert Group to identify these
procecur p.referregdar s the budget and administration, the delegate noted,
States part in the,r[(‘)n the one hand, the Court to be financed by the
cencra bud reaty and on the other hand, some advocated for the

get of the UN to support the court. He noted that the August

- 1 . . . - ] ess
g n'de th 18 | i i i

The D ;
navigation :ll%gate of Syria 'favoured the adoption of the draft on Non-
o oanone .sesdof Intemathnal Watercourses as a framework convention.
Committee-r(n]ltt’; the following observations for the consideration of the
Constitutiné a)h Z a[;ply' th;: present articles to cases of closed groundwater
¢ ydrological unitary whole; (2) To k iti
international watercourses as it is i il © keep the defiido-at
” ‘ as it is in article 2 and
flow . s | not to delete the term
s iﬂigfp;‘;:;’t?ocommon terminus”; (3) To add to article 5 the text from
n concerning what actually consti ‘equi
Hon | stitutes ‘equitabl d
rea  what e an
sonable utilization and participation’; (4) provision for an(%ntemational
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{0 be incorporate
34, equating the ‘water’ as valuable as ‘territory’ and therefore to apply

measures according to UN Character.

The delegate outlined his comments on second report of the Special
Rapporteur. The delegate did not agree with the deletion of the word
‘flowing into a common terminus”. As regards the confined groundwater
the delegate also agreed with the principle of not causing harm to others

as envisaged in article 16.

The Delegate of Sri Lanka favoured the establishment of an International
Criminal Court which must be impartial and with an objective criteria.
While outlining these principles, the delegate noted, the issues concerning
sovereignty and territorial integrity should be taken into account. He also
commended on this count the flexible approach adopted by the ILC. He
also briefly referred to the evolution of ICC principles and its reflection
in the present draft text.

The Delegate of People’s Republic of China viewed the establishment
of an international criminal court as an issue which was politically sensitive
and legally and technically complicated. In principle, the delegate noted,
China maintained that the future International Criminal Court should
only be complementary to domestic courts which would play the primary
role in this regard. According to him the basis of jurisdiction of the Court
should lie in the prior consent of and voluntary submission of cases by
States. While calling for the revision of the draft the delegate noted areas
which needed emphasis such as concerning the jurisdiction of the court
and the role of Security Council. In the view of his delegation the diplomatic
conference to establish an ICC should not be convened until the conditions
were ripe and a consensus on the draft statute was generally reached

among states.

The Delegate of Ghana referred to the importance of and need for an
International Criminal Court. He noted, however, that the new world
political and economic order in which might and influence play an important
role in international relationship and particularly in the resolution of
conflicts and violence in the world. According to the delegate, Africa has
had to contend with conflict and violence with less degree of interest
being shown in these conflicts situations as those shown by some members
of the international community elsewhere. He stressed that the conflict
situations in Africa were serious developments that had led to the commission
of serious crimes of an international nature. He pointed out that it was
because of the disparity and apparent discrimination in the treatment of
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various aspects of international situations relating to international crimr
and violence that the relationship between the International Crir
Court and the United Nations should be carefully looked at and discu:
by the AALCC. He indicated that his delegation was concerned with
international recognition of municipal trials of offences of an internat -
nature which are also cognisable by the ICC. He referred in this res
to the applicability of the double jeopardy principle by the ICC in rela
to crimes already handled by national courts. He observed that tl
appeared to be severe differences of opinion on the jurisdiction of
ICC and urged the Committee to come out with a common and consen-
stand which all members of the AALCC could support at the -
forum or conference to discuss the treaty or statute for the establist
of the ICC. Consequently he suggested that the Committee and the A
Secretariat should look into these aspects more critically. Referring to -
issue of intervention, the delegate requested the Committee to cor
interventions by regional or sub-regional organizations in circumsta
in which there was absolute breakdown of Central Government and -
suffering and deaths of the civil population. It was his view the Commn
should give general guidelines on what constitutes legitimate interventi
It was his hope that the Committee and the AALCC Secretariat v .
come out with a consensus position for member countries.

The Delegate of India noted that the draft code of crimes was equ = -
important as the International Criminal Court. He also stressed the necess
to accord and respect the primacy of the national jurisdiction. In his -« -
the sui generis system as envisaged needed careful consideration. While
dealing with the issue of international liability, the delegate noted that it
was an extremely important topic which directly linked itself with the
survival of the mankind itself. While outlining norms for liability, the
delegate pointed out that the experience of highly integrated societies
such as Europe might not always be useful. He also referred briefly to the
issues concerning settlement of disputes and Convention countermeasures.
As regards the draft on international rivers, he observed that his government

was examining the issue with all seriousness and would respond in due
course.

The Delegate of Pakistan noted the divergent views expressed by the
ILC Members on the question of the establishment of the International
Criminal Court. In his view, many complex and difficult issues remained
unsolved, such as the jurisdiction—whether the court should have compulsory
or optional jurisdiction, whether the jurisdiction should be exclusive,
concurrent or of review character and whether it should be linked with
code or not. He also referred to the questions concerning complaint, who
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int to be entertained.
complaf ine to the basic principle of Criminal Law, tt_le delegate n’f)(;eg
& e_m“g t to define the offences clearly and pumshment provide

the fequ”e_mef‘ he pointed out, would be under the loral laws of States.
E Invesugat‘l(g’d’ Sf Criminal Procedure to try the alleged chpetrators
E pf_OP_Osed ?f O‘ : roviding the following: registration (.)f crimes, arrest
e Od ?nt::tr}orjvution oFthe accused\suspects, recordmg of statemf:nt
- 4 e tz)f articles used in the commission of crlrpe, collection
g Wimesses', recov;r})wlen required, confession, recording of pretrial statements
s eX_Pert eVldel.—rIleso referred to the powers and functions of the prpsecutor
ofWIUICSSGS- 'iatino officers and wanted these to be clearly defined. He
Ll d fbor States to amend their existing laws to accommodate
£ n0ted::§ nCe(furt This, he noted, might not be acceptable to many
the propos . | S,

countries. ———
To ensure a fair trial of the accused, the delegaten squght the'coglfl-c::tilble
Oof evidence so as to draw a line between admissible and 1na m;gerve
Of'lgw e at the time of trial. He also sought the safeguardsf to pr el
C ’ - . . om
. f'mhts‘ of the accused such as place of the trial, services O ahc uistion
o S S
B rlDr and the language of the Court etc. He also referrled to.:henzcessary
= -
lalxl};l)i)eal and sought the creation of an appellate authority w1
0 soug
i imits for ling.
time limits for appealing |
't S 2 as ver
The Delegate of Sudan viewed the draft statute of.the LSSC namel;'
v r ’ ’
crucial to all states. He particularly referred to twohma;lr: :)lf o anty
me .
i jurisdicti the consequent encroac of ‘
sue of jurisdiction and que i
tIheolrsder to oJutline an effective and objective draft concem{ngﬂl]r;t o
cl:iminal court, he stressed on the need to build a tru(s; mUSSiOn ;())f e
of the international system itself. He also proposed a disc
areas in a seminar.
o one day
The President drew the attention of the delegate 1ofCSpdziill:atl e
1 of International Crim
d on the Establishment of . o Law.
New Delhi in collaboration with the Indian Society of Intzl;nz;d .
He also informed the delegation that many new 1dez;s en:hegc()mmmee_
seminar and the report of the seminar was also before

seminar hel

tegories

The Delegation of the Republic of Korea suggested thgttgh::hzanzﬁd o

of jurisdiction should be clearly outlined. He a.lso refe‘r(reij o jurisdiction
outlining in the draft the specific offences which evoke

of the ICC. | .
The Vice-Chairman of the ILC, (Prof. Francisco Kramer) W
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the governments.

i ;J;Ihe Delegate of Kuwair referred to the
€ problems consequently created to thousan

s .
he JbObS and assignments and return. He noted t
not bound to Compensate al| that.

f the Legal Counsel ¢ ;
2 th .
1 of the members of { f the United Nations (p,

)
.

of the Ad hoc Work
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pollution of the environmeng
ds of labourers tq leave

(i) Decision on the “Work of the International Law
Commission”

(Adopted on April 22, 1995)

The Asian-African Legal Consultative Committee at its Thirty-fourth
Session:

Having taken note with appreciation the report of the Secretary-General
on the work of the International Law Commission at its Forty-sixth Session
(Doc. No. AALCC\XXXIV\Doha\95\1) and 1A;

Having heard the comprehensive statement of Ambassador Francisco
V. Kramer, the Vice Chairman of the International Law Commission;

1. Expresses its felicitations to the International Law Commission
on the achievements of its Forty-sixth Session;

2. Acknowledges and appreciates the contributions of the Chairman
of the International Law Commission Hon’ble Judge V.S. Vereshchetin,
and the Vice-Chairman, Ambassador Francisco V. Kramer and thanks
them for the lucid and succinct report that has been presented by the
Vice-Chairman on behalf of the Commission’s Chairman.

3. Expresses its appreciation to the Secretary-General for his report
on the work of the International Law Commission at its Forty-sixth Session,
and particularly the progress made on the question of the Establishment
of an International Criminal Court,

4. Requests the Secretary-General to bring to the attention of the
International Law Commission the views expressed on different items on
its agenda during the Thirty-fourth Session of the AALCC; and
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Also request the Secretar

)I_
Law

Commission the Committe
work on the Non-Naviga
the Statute of an Internat

General 1o convey to the Internationg]
€’s appreciation on the completion of jts

tional Uses of International Watercourses and
ional Criminal Court.

Decides to inscribe on the
Committee an item entitled “Th
Law Commission at its Forty-

agenda of the Thirty-fifth Session of the

e Report on the work of the I

nternationg|
seventh Session.”

(iii) Secretariat Brief -
A. Report on the Work of the International Law
. Commission (ILC)

DRAFT CODE OF CRIMES AGAINST THE PEACEOARNRN
SECURITY OF MANKIND AND DRAFT STATUTE
INTERNATIONAL CRIMINAL COURT

I Background

The work programme of the International Law Cgmmllssl(:ilngllgg
had accorded priority to the topic “Draft Code of.Crlr:esn aicoum °
Peace and Security of Mankind”. This was necessntat;,. & had requested

aragraph 6 of the General Assembly resolution 4.8/3.1,:\/ Ic b e
?he ILC to continue its work “as a matter of priority” on t :« Ci laborating
the draft statute for an international crimil.1al court yvlth a Vle\.h(/j e(;in N
a draft statute, if possible at the forty-sixth session. Corllm ) theg oo
enlarged Bureau had recommeqded tfhz::] ;thzufgjrzzt“;ﬁeth: blenary, The
should be devoted to a discussion o : i
discussion of this topic in the plenar.y had been reﬂ(;.j:g.cd gzﬁgt};rlirz;t.t I
note along with the comments prov1d.ed by th.e.AA o of these
other words, there is no separate section providing a sum erghanges -
discussions. This was found essential as there cou‘ld befstcl)]r: otk by the
the view points of the Members after the completion o
Working Group.

. . . t

For reasons of clarity, it would be approp.rlate to brllef':yt l(::aPn;::; t;;sd
the Twelfth Report on the Draft Code of Cr}mes Agains the Pease one
Security of Mankind provided by the Specxz'il Rappor:lil i haci e
Thiam. While presenting this report, the Special Rapporte
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had already been discussed at considerable length both in the Commissiop
and in the Sixth Committee, and he had therefore decided to take the
course of simply reproducing the text of each draft article as adopted op
first reading, without reverting to the discussion on it, except in those
cases where no clear view had emerged in the Commission.

It would be too simplistic to say that this report merely reproduced
articles as the Special Rapporteur further clarifies that this report on Part
I of the draft is presented in such a way that it reproduces, article by
article, each draft adopted on first reading, followed by comments from
Governments, then by the Special Rapporteur’s opinions and conclusjong.
The observations of Governments are presented sometimes in full, and
sometime partially, depending on their significance; more often than not,
they are presented in full. With one or two exceptions, all the observations
are reflected. When they are not, that is because, the questions raised in
the observations of Governments have already been dealt with at length

in the Special Rapporteur’s earlier reports and in discussion in plenary
meetings.

The Chairman, while recalling the agreement reached pointed out
that the consideration of the topic would be broken down into two parts,
beginning with a general discussion that would take only one meeting
and followed by an examination of the individual articles, some of which

articles successively, namely Articles 1, 2, 3 and 4 first, followed by

Articles 5, 6 and 7, Articles 8, 9 and 10, Articles 11, 12 and 13, and
lastly Articles 14 and 15.

IL. Draft Code of Crimes Against the Peace and Security of Mankind
A. Articles 1 to 4

Although the Members addressed specifically each of the Articles in
the general discussion, the emphasis was limited primarily to the few
conceptual questions. As regards the definitional part one Member found
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roblems with the idea of combining a conceptual definition with
R erative one. There was a fundamental issue of the adequa.cy of
b e['nllmitself of the Code of Crimes Against the Peace and Security 9f
b m‘ ed It was pointed out that the title was appropriate for certain
M?n[;z;n SLlCh as aggression, but was much more debatable for othe;sérs?ﬁg
E e | i umanity, that did not come un
E genOC(;ch(zlrrifn(r)nfe;:ngl?il:jtu:less theyconcept was given a very broad
B e ;‘he AXLCC Secretariat seeks to consider the view that‘ the
R iiic: f the crimes by the Code should be very specific and d(.:fmlte
deﬁg::‘;’:];) wide discretion on the interpretation and the application of
fl?etCode by the Court could be minimized.

The other crucial problem dealt with by a few Members concerpe:
the relationship between the Code and the Statute for the Court, \fv];lc
affected less the drafting of the Code, tha.lt was perfectly viable \;m }(])r
without the Court, than it did the establlshme_nt of the Stat.ute. or t e
Court, for which it was still uncertain .whether it would have Ju;Isdlc:orr;
for applying the Code. Accordingly, it was stressed by some emt (feor
that the Working Group should take the draft Code fully into at::cozn o
the drafting of the Statute and, assuming that the Code was toh e\; o‘p()_m
on second reading prior to the completion of the draft Statute, the Working
Group must use the wording of the Code.

There were other Members who did not s;?e.cific_:ally agree w1(tjh tthhlz
viewpoint. Some of them requisitioned clar1f1c.at10ns as regar “S,here
interrelationship between the Code and .Court, Pamcular_ly in ar;:abs where
national jurisdictions were involved.,Th.ls question was dlsc1_1ssel ly me
Members from the point of relationship betwee?n international law ne
internal law. In their view Article 2 affirmed the primacy of .the 1ntem:t1(zv ”
law over the internal law, and that was clearly essential if th;: Cobeild :
to be properly implemented. Some other Members at.telppteh toldt;dopt
harmonious approach. It was suggested that the Commission shou acp
exactly the same wording in both instruments for the. [.>rovllslton§jardS "
indispensable judicial guarantees in order to ensure minimal s z;n g
protection of the individual. Some Members, while in favou.r of reta u
draft Article 2, considered that the Commission should .av01d suggesThi
that there was a conflict between international law.and mte.:mal la_w. e
crimes that. the Commission had chosen were punishable 1n.the mte(;ent
law of all civilized States and, as such, were not completely mdeplen ene
of internal law. Nevertheless, it was pointed out that the characFengan "
provided for in the draft Code was independent of the characterizatio
the internal law of any given State.
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In his twelfth report, the Special Rapporteur indicated that draft Article
3 set forth the principle of international criminal responsibility of the
individual, a principle which has been accepted in international criminal
law since the judgment of the Nuremberg Tribunal. Regarding this Article
some Members had problems, particularly concerning certain terminologies.
In view of this, they preferred the original version. Many Members of the
Commission supported the Special Rapporteur’s proposal that draft Article
4 should be deleted. The reasons for this could be briefly summarized.
It was pointed out by some Members that a distinction was usually drawn
between motive and intent, or mens rea, with motive not forming part of
the elements making up the offence. Thus, the characterization of motive
was not very useful, because it came into play only in determining the
degree of responsibility. Political motives usually worked to reduce the
penalty normally assigned, for example, by preventing the death penalty
from being imposed in criminal justice systems where it still existed.
However, some other Members while considering Article 4 did not believe
that motives could be incorporated in extenuating circumstances or in the
category of exceptions. In their view, persons who committed crimes
against the peace and security of mankind should not be able to argue
that they had done so for political reasons and therefore should not be
punished, or that their crime was political in nature.

B. Articles 5 to 7

Members were generally in agreement with draft Article 5 as adopted
on first reading. It was pointed out by some of them that the Article
embodied the very sensible and fundamental principle that the international
criminal responsibility of the individual should not ipso facto exclude the
international responsibility of the State for a crime against the peace and
security of mankind. It was also recalled that the principle had been
enshrined in treaties, including Article IX of the 1948 Convention on
Genocide. Some Members, although agreed with the underlying principle
of draft Article 5, found that its wording was not very appropriate. As
regards draft Article 6 on the “obligation to try or extradite”, although
there was no disagreement, governments were concerned about its
applicability. With regard to draft Article 7 on the non-applicability of
statutory limitations, the Special Rapporteur had pointed out in his twelfth
report the written comments received from Governments had demonstrated
that the rule of the non-applicability of statutory limitations was not
universally accepted by States. There were other practical difficulties
also. Some Members had pointed out that the rule of the non-applicability
of statutory limitations could not be applied to all the crimes covered in
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le 7 dealt with a question that basica
e b B et f the various elements that they had

.

in view 0
b Governments 1n vie : m -
: t)c/) account when making general policy decision. Further, 1t was

d out that an absolute rule of the non-appli.ca_bility of statutory
could in certain cases, hamper reconciliation between two

e that might have been at odds in the past or even hamper
E d by a Government with the democratically expressed

o] 5. ity with a view to the definitive restoration

i ty wit iew t
f a national communi h
consent

; al peace. It had been asked whether. there was any point in
E m.tern | tice the perpetrator of a crime against the peace and secu.rlty
e Jl;SO or 40 years after the crime had been committed. Ir? view

R C Secretariat, the questions relating to statutory limitation
A o fzieration.’lt would be essential to consider long statthry
n view of the recent tendency of national rec.onciliatlon
f the crimes implemented by some countries.

decide
{0 take in
also pointe
1imitations
com
amnCSty

need careful consi
limitation period 1
and the amnesty ©

C. Articles 8 to 10

Article 8 had received broad consensus, especilally since 1t nl;t;.n:t);
conformed to the provisions of the Un%v;lrsaldD;cllizzgloR lc;fh It{su;?]a:he vgiew
: and Poli .
o Intema‘;loza;‘g?;:;e;zg c;?)r?livtlhe minimum guarantees to which
ke ee;;on must be entitled and which constituted one of the
fundamental rules of intemationaldla\: andboii al:llér:zl;;;%gt;;nr:;‘:a‘zﬁfd
Nevertheless, it was also remarked that a ba b Security
the judicial guarantees offered to the accused apd the secu

l())‘1?:;]::36li]ntemgnltional cimmunity. There were, hovyever,hd:versgnc;pslsz)cl)llll;
i e Accle” (o bie ™ ide'.")- " h?i(;rptrl?: lgzget firn\:hich he had
be tried or punished twice for a crime un . _ e
already beell)] finally convicted or ac'quitted by an 1.nFemaftlt<;::1 T—:\r:sl?:r:
court. The Special Rapporteur justified the appllC?blllty (;1 'nte?mational
on the ground that it would destroy the authority of the 1 s the
court if national courts had jurisdiction Over cases already trie l'lbilit of
international jurisdiction. Some Members wetlcomed the posl-flre ityhad
exclusion of States having a case tried by their own courts w zrvations
already been tried by an international court. Wl.ule expressing rei1 o bi;
some Members considered that it would be dlfﬁCUlt to apply the nnerally
in idem principle at the international level. Since States we: g:cept J
reluctant to accept the jurisdiction of an mternatlonal cou O tusive
cases, where, in view of the seriousness of the crimes committe Aexre -
jurisdiction should be conferred on an in.ternatlonal cou.rt.1 RS ogrtcur
draft Article 10, concerning non-retro-activity, the Special Rapp
pointed out that there was no disagreement.

any accused p
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D. Articles 11 to 13

As regards draft Article | 1, “Order of a Government or a Superior",
the Special Rapporteur observed in his twelfth report that the principle
embodied in this draft provision had already been affirmed in the “principleg
of international law recognized in the Charter and Judgement of the
Nuremberg Tribunal”. In his opinion this principle should not be called
into question without good reason and he therefore proposed that the
draft Article should be retained. Some Members, however, made suggestions
for improving its wording. Similar opinions were expressed as regards
draft Article 12 which concerned “Responsibility of the Superior”. There
were two major suggestions, namely, (a) the concept of presumption of
responsibility referred to by the Special Rapporteur in his twelfth report
warranted further considerations, bearing in mind the rule stated in Article
8 concerning the presumption of innocence; and (b) the Commission
should consider the sources of the draft Article. With regard to draft
Article 13 concerning “Official position and responsibility”, the Special
Rapporteur was of the view that although it was difficult to provide in
detail for the various cases in which heads of State or Government
should be prosecuted, what could be said was that whenever a head of
State or Government committed a crime against the peace and security of
mankind, he should be prosecuted. The proposal to retain Article 13
unchanged was generally welcomed in the Commission. It was pointed
out that the draft Article was based directly on Principle III of the Principles
of international law recognized in the Charter of the Nuremberg Tribunal.

E. Articles 14 and 15

The draft Article 14 concerning “Defences and extenuating
circumstances” consisted of two paragraphs on first reading. The first
paragraph had provided that the competent court should determine the
admissibility of defences under the general principles of law in the light
of the character of each crime. The second paragraph provided that the
court, where appropriate, take account of extenuating circumstances. The
Special Rapporteur, expressed his agreement with those Governments
which, in their written responses, had considered that the concept of
defences and that of extenuating circumstances should be dealt with
separately. The criticism, however, was centred around the question of
self-defence. It was said that the new text was an oversimplification of
the previous text and was likely to give rise to a regrettable confusion
between self-defence in the case of an individual and that provided for
in Article 51 of the Charter. In the view of the Special Rapporteur
“extenuating circumstances” as found in new draft Article 15, was generally
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itted in criminal law that any court hearing a criminal case was
adml d to examine the circumstances in which an offence had been
enmle' ted and to determine whether there were any circumstances that
C(-)m':lilsthiad the responsibility of the accused. At the conclusion of the
dimi1

iccussion, the Special Rapporteur summarized the main ideas that had
~ disc ’

rged during the debate and gave his opinion on some of the issues.
eme

[II. Draft Statute for an International Criminal Court

In order to expedite its work on the subject, the Commission took a
decision to reconvene the Working Group on a Draft Statute for an
I:temational Criminal Court. It held 25 meetings between 10 May and 7

July 1994.

In its ‘introductory note’ the Report of the Working Group h.ad listed
the documents which were before it to perform the mandat(? assigned. It,
inter alia, included the followintg: the Repor‘t of the Working Group on
the Question of an International Criminal Jurisdiction (A/47{10, Anflex)i
the Report of the Working Group on a Draft Statute for an mte.rna}‘tlonz;
criminal court (A/43/10, Annex): the eleventh. report on the tgplc Draft
Code of Crimes Against the Peace and Security of Mankind” presented
by Special Rapporteur, Mr. Doudou Thiam; the Comments of.Govemments
on the Report of the Working Group; Ch.apter B 9f the t(?plcal summary
prepared by the Secretariat of the discussion held in th(? Sixth Commlttee%
of the General Assembly during the forty-eighth Selssmn; thc? Report‘o
the Secretary-General pursuant to paragraph 2 of Security Council resglutlon
808 (1993) (document S/25704); the Rules of Procedurej, and Evidence
adopted by the International Tribunal for the‘ Prosecutlon.of.Persons
Responsible for Serious Violations of Intematlona.l Humanitarian Law
Committed in the Territory of Former Yugoslavia since 1991 (document
IT/32 of 14 March 1994) as well as the following informal d(It)cu.ments
Prepared by the Secretariat of the Working Group: (a) a compllatlon of
draft statutes for an international criminal court elaborated in the'past
€ither within the framework of United Nations or by other pubhg or
Private entities; (b) a compilation of conventions or rele\{anF p.rov131ons
of conventions relative to the possible subject matter jurisdiction of an
international criminal court; and (c) a study on possible ways whereb)./ an
International criminal court might enter into relationship with the United
Nations.

The Working Group, while considering the Draft Statute for ag
International Criminal Court, took into account, inter alia, (a) the nee
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to streamline and simplify the articles concerning the subject matter
jurisdiction of the Court, while better determining the extent of such
jurisdiction; (b) the fact that the Court’s system should be conceived ag
complementary to national systems which function on the basis of existing
mechanism for international cooperation and judicial assistane, and (c)
the need for coordinating the common articles to be found in the Draf
Statute for an International Criminal Court and in the Draft Code of
Crimes Against the Peace and Security of Mankind. The draft Statute
prepared by the Working Group is divided into eight main parts: Part |
on establishment of the Court; Part 2 on composition and administration
of the Court; Part 3 on Jurisdiction of the Court; Part 4 on investigation
and prosecution; Part 5 on the trail; Part 6 on appeal and review; Part 7

on international cooperation and judicial assistance; and Part 8 on
enforcement.

Before examining the overall structure of the Draft Statute, it may be
worthwhile to note the clarification provided by the Working Group in
drafting the Statute. It, inter alia, stated, “the Working Group did not
purport to adjust itself to any specific criminal legal system but rather,
to amalgamate into a coherent whole the most appropriate elements for
the goals envisaged, having regard to existing treaties, earlier proposals
for an international court or tribunals and relevant provisions in national
criminal justice systems within the different legal traditions”. The Working
Group also took careful note of the various provisions regulating the
International Tribunal for the Prosecution of Persons Responsible for
Serious Violations of International Humanitarian Law Committed in the
Territory of Former Yugoslavia since 1991. Furthermore, the objective of
the Working Group in conceiving the Statute for an International
Criminal Court was to be “as an attachment to a future international

convention on the matter” and accordingly, the Commission drafted the
Statute’s provisions.

A. Preamble

The Preamble to any statute sets out the main purpose intended to be
achieved. The draft Statute, keeping this in view, intends further cooperation
in international criminal matters, to provide a forum for trial and, in the
event of conviction, to provide for appropriate punishment of certain
persons accused of crimes of significant international concern. Significantly,
the Court envisaged does not purport to run parallel to the national criminal
justice systems. Instead, it intends to be complementary to the national
systems, particularly in cases where such trial procedures maynot be
available or may be ineffective. It is clarified in the Commentaries that
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does not affect the right of States to seek extradition and otther forms
ltf -ntemational judicial assistance under existing arrangements.
of 1

The purpose set out in the Preamable, the Corpmen;arl':esS;:;?\rtLde; nl(Si
ist i i tation and application of the ute, ¢

: ed to assist in the interpre . e, o

¥nten?ticular in the exercise of the power con'ferred by Amdz 3? A

i be noted, deals with the substantive aspfects of admis y-

b ma3:'vords it allows the Court to decide, having r%iard_ tod_c;(;,rtamt
y , i i issible. This i1s differen

rticular case is admissible.

.fied factors, whether a pa liss . "
Spe(;lfenn(ercis'mg jurisdiction per se. The Court, 1t' is pointed out,'shou !
E ise jurisdiction only over the most serious crimes, such as crimes O

rc -« .
exicem to the international community as a whole.
co

In othe

B. Establishment of the Court

The establishment of the Court and iFs subs_equent o‘?erati.on h:'S ce;tfllln
. _lications. The crucial issue concerning .thIS is the .re_latlons ip of the
1mprt to the United Nations. There were divergent opinions between the
fA(:;nbers of the Commission in this regard. Some favoured theIC.ourt
becoming a subsidiary organ of the United Natlon§ by way of re;of::n::s
of the Security Council and General Assefnbly, without the nee } for th):,
treaty. Others had strongly preferretcll ttéat: al:t :re ﬁz:zd :Vshzndci);gmt S eree
United Nations by amendment to the . .  did not sgee
i e two arrangements advocated another kind of link su
:le?tig;:;ip agreemetglt along the lines of .that concl:ded bet;::le Vt:::
United Nations and the Inte(rlnztiol:lal '}t\tolel:l:dE::riitrelg:;;y.difﬁcu“ t(;
the Working Group concluded that 1 w e apport of
establish the Court by resolution of a UN body, withou upport o
1t is further pointed out that the General A.ssembl).' resoluti
z;:e?gpgtsésbindingplegal obligations on Statc?s in rela_tlor;1 tob(;;m,::?:,t,
external to the functioning of the UN itself. In view of this, ; eo .tsg tion
of a State, for instance, to transfer an :accused person ror:;a; o
custody to the custody of the Court which would be lest_se: oy
Court’s functioning could not be imposed by a resolu 1oh: reay
commitment, the Working Group felt, would be essential for this gturgona]
More importantly, a treaty accepted by a State pursuant to its cglnast o
procedure would normally have the force o'f law within e
unlike a resolution and that may be necessary -1f that State nee : e
action vis-a-vis individuals within its jurisdiction Qursuant tl(:1 tbz readil).,
The Working Group also noted that the resolutions cou D e the
amended or even revoked, that would scarcely .be conslllstenelationShip
concept of a permanent judicial body. Accordingly, t fu ;ed o e
agreement proposed by the Working Group would be conc
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the Presidency, acting on behalf of and with the prior approval of States
parties, and the UN, and it would provide, inter alia, for the exercise by
the UN of the powers and functions referred to in the Statute.

Some members of the Commission had strongly put forward the View
that the Court could only fulfil its proper role if it was made an organ
of the UN by amendment of the Charter. This, it has been pointed out,
had substantial implications for the operation and financing of the Court,
Despite some of these problems, it was agreed that the Court could op]y,
operate effectively if brought into a close relationship with the UN, for
administrative purposes, in order to enhance its universality, authority
and permanence, and because in part the Court’s jurisdiction could depeng
upon decisions by the Security Council. The Working Group, however,
did not consider "budgetary arrangements as it should be worked oyt

satisfactorily in the context of an overall willingness of States to proceed
to the establishment of the Court.

As regards the “Seat of the Court”, the Working Group, inter alia
referred in its Commentaries to some of the crucial issues such as provision
of the prison facilities for the detention of persons convicted under the
Statute, in the absence of other arrangements. There were also some
crucial questions as regards the “status and legal capacity” of the Court,
The Working Group sought to bring in Article 4 the goals of flexibility
and cost reduction set out in its earlier report in 1992 which had laid

down the basic parameters for the draft Statute. Although there was a

a case submitted to it, some Members continued to feel that this was
incompatible with the Neécessary permanence, stability and independence
of a true international criminal court.

C. Composition and Administration of the Court

Article 5 specifies the structure of the international Judicial system to
be created and its component parts. The Working Group briefly noted the
functions to be performed by each component, namely, (a) strictly judicial
functions are to be performed by the Presidency of the Court and its

of offenders is to be performed by an independent organ, the Procuracy,
and (c) the principal administratjve organ of the Court is the Registry. In
the view of the Working Group, for conceptual, logistical and other
Teasons, the three organs are to be considered as constituting an international
Judicial system as a whole, notwithstanding the necessary independence
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. udicial
:-h has to exist, for ethical and fair trial reasons hetween the judicia
Whfch and the prosecutorial brarch.
bra

The Working Group notes carefully thg prob‘lems in t.he way Zfeile;t:;g

: judges with criminal law and criminal trial experience and dp s
uahﬁec'i \a gf international law. Further, the relatively long period o
E ff(l)ik:h(c)a term of office of the judges was also dtealtlowngtha% }tll;z
i i itici by some States as too long,
o Gr(()iuf)(.) T::; ‘;ijr(;r,lttl;lz;zesgmz term as judges of the ICJ: The
. 'redUCe favoured the principle that judges should rllot be e!lgfble
e G'roulc):onsidering the special nature of an intemqtlonal crlm_mal
for. reTCIfaCtl();-]Iowever it found necessary to provide limited excep}mns
jun;q;cg:ill]];:iple to C(;pe with transitional cases and casual vacancies.
to thi

While commenting on Article 8 concerning the. Preside.ncy, the V.Vtcl)]rkt:](g;
noted that the President and the two che-l?re51dents (w1 \
i ill have to perform important functions in the admml'st.ratxon
altemath) rv: l in particular as members of the Presidency. In addition to
F)f k- (l)lu re,s or[:sibility for administration, the Presidency has pre-.an.d
o Ove_fal func[t)ions of judicial character under the Stattute. Further, _1t is
E;):rti}tizg by the Working Group that the mannerd in whllc? the_se tf}l}l:(;t:;)ezs
are exercised would be subject to' more detalle. regula 1;)‘:1 rl:em ! an);
The Working Group discusses bneﬂy the pqssnble 1}:1V(;V oerkjng Sroy
one judge in pre-trial functions. Th1.s, according tq thte oot i o
raises the question whether such an involvement might p SRt
itti member of a Trial or Appeals Chambfar, on the bas

Zgg:fraa:c: of lack of impartiality. In this regard, it refers pnﬁfly It,? :::
practice and case law of the European Court.of Human Rig fs. "o
specific view of the Working Group the f.unctlons. actuall.y coln err < 0);
the Statute in the pre-trial phase are consistent with the invo ven.u;,1 o
members of the Presidency in Chambers subsequently dealing wit
case.

In order to allow for specialization, an Appeals Chamber is env1sage:i(;
consisting of the President and six judges, at least th.ree of whom ar: 1o
be drawn from Judges nominated as having regogmzed competen;:1 o
international law. This, the Working Group points out, ensures tla
majority of judges with criminal trial experience would .be availab eil ;g
S€IVe on Trial Chambers. Some members of the WOrklng Qroup :
argued strongly that the Court should have a full-.tlme President, w to
Would reside at the seat of the Court and be responsible under the S;a;u e
for its judicial functioning. Others, however, st.ressed the need for flexibi 1ty(i
and the character of the Court as a body which would only be convene
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The provision of “exercising and disqualification of Judges”
Although Judges have a general obligati
Court, at his request, the Presidency m
exercise of a function under this Stature and may do so without giving
any reason. This, in the view of Working Group, would be necessary for
good reason to excuse a judge from sitting and where the interests of

the reason. For instance, this

’

is unique,
on to be available to sit on the
ay excuse that judge from the

aspects.

Article 16 refers 10 the privileges, immunities and facilities to be
extended to judges. Officers and staff of the Court as well as counsel,
experts and witnesses appearing before it. A composition made by the
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imi isi f the Statute of ICJ in Article
i GT.O;JP ;(()) tc})l;3 :ﬁ?léi;tﬂzzvgiﬁse (;ntemational Tribunal for ths
E o Tavia The provision relating to “allowances and expenses
. YUg;)S t thz;t the Court is not a full-time body. The Er.lglfsh .an_d
. tacbe the working languages of the Court. But this is, it is
- i (i rejudice to the possibility that a particular t.nal be conducted
E Wlthou_ pthi: languages of the accused and of the witnesses, toget!ler
conculTemlyl?]n languages. Article 19 refers to rules of the Cf)urt. relating
. W?r' lvgsti ations as well as the conduct of the trial itself. It
N ttersgconceming the respect of the rights of the a.ccused,
g m'adence etc. In these matters the Working Group had difficulty
B s a substantial agreement as most of these were Procedural
3 fo:rr:;lélt"ll:]egmajor and crucial questions arose in the substantive aspects
in nature.

such as jurisdictional issues.

D. Jurisdiction of the Court

One of the central elements in the draft Statute concerns ;he ;q;)es;lc:;
“jurisdiction”. Part 3 deals with this aspect and .llmltS the rang [
e Jurlsh'l(; the Court may deal with, so as to restrict the operatlor’lr lc:
f::esst::utf to the situations and purposes referred to in the :;eiz;rril}:ie.l 99;
basic ideas regarding the jurisdictional s;r;tgggﬁz; ;x;;e}slzd e e
o Grlcl)upCcl}uerPt)(t):;t ej(l::(r):ilsi Jt',lfrirsi;c(:)zon over crimes of an intematio'nal
b (ac)itf'e d by existing treaties; and (b) acceptance of su.bs.tanltl_ve
?héfaﬁ:te.r e'me ai,ticular case. However, there were a feW.dl.ffl(?U .tles
Jufr'lcsi:rl;it;o?n;ntht Exact limits of application of these strands of J_uns:illcj::ggr.
;olr insta):we, the distinction betwe'en. treaty cnmes’:r sncc;tec:;n:xample,
general international law could be difficult tq dr}a:w.G 0 CUs BT SxamE o
it cannot be doubted that genocide as deﬁne.:d int € el . The oty
ded as a crime under general 1ntemat10n.a aw. orty
C?utll?ebi);f)%gng Group in 1993 concluded that crlmels1 u(rildaefrt g::atme
: i ed from the dr .
imemational'la‘: (;zsigtizc: vt:/zsel:rtller:: l\)a/viet:l):c(l:l(l)(rilsiderable criticism in tthe
H'OWCVCr, thl's orand in the comments of States, on the gronds t!lahla
b Commltteeto crimes under general international law was hég ug/t
o re':ferm:icet:hat it would give excessive power to th.e proposed Co o
uncertam'an duct on the basis that it constituted a crime under genlsr
:ot::r?::t;:):; (1:::/ l\])Vith a view to minimizing these possipilltles tl;z r“;(;; el:lagl
;  limi ’s jurisdiction over crimes un
'G“)up tS 0‘:51“1;3 1tlcr>rl :ntll;fnt?eoru:f 2;:£;ﬁ(::d cases, without prejudice to the
g::i:;?ictz and content of such crimes for other purposes.
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The 1993 draft distinguished between two “strands” jurisdiction in
relation to treaty crimes: (a) jurisdiction over crimes of an international
character; and (b) crimes under what were referred to as suppression
conventions (e.g. the UN Convention against Illicit Traffic in Narcotic
Drugs and Psychotropic Substances of 20 December 1988). As pointed
out by the Report of the Working Group the draft Statute adopted a
course which has jurisdiction limited provisions so as to eliminate such
crimes which may not exhibit international concerns. The Annex to the
Statute lists multilateral treaties in force clearly defining as criminal
specified conduct of international concern and extending the jurisdiction
of States over such conduct. The Court’s jurisdiction extends to certain
crimes defined by those treaties, whether or not they are “suppression
conventions” as mentioned earlier. By the combination of a defined
jurisdiction in Article 20 the draft Statute seeks to ensure, in the words
of the preamble, that the Court will be “complementary to national criminal

justice system in cases where such trial procedures or may not be available
or may be ineffective”.

Some members of the Working Group had expressed their dissatisfaction
at the restrictive approach taken to the jurisdiction of the Court (other
than in cases of genocide). In their view the various restrictions imposed
on the Court, and in particular the restrictive requirements of acceptance
contained in Article 21, were likely to frustrate its operation in many
cases, and even to make the quest for an international criminal jurisdictior
negatory. On the contrary, there were other members of the Working
Group who thought that the State went too far in granting “inherent”
jurisdiction even over genocide, and that in the present state of the
international community, the Courts jurisdiction should be entirely
consensual. Suggestions were also made that the Court should also have
an advisory jurisdiction in matters of international criminal law, either on
reference from UN organs or from individual States. However, the Working
Group has not made any provision for such a jurisdiction.

The Working Group, for the reasons stated above, concluded that it
should not confer jurisdiction by reference to the general category of
crimes under international law, but should refer only to the specific
crimes warranting inclusion under that category. It has included four
such: genocide, aggression, serious violations of the laws and customs
applicable in armed conflict and crimes against humanity. Of these, the
Working Group finds that “genocide” was clearly and authentically defined
in the 1948 Convention and it had envisaged that cases of genocide could
be referred to an international criminal court. Further, in the view of the
Working Group the Court should have inherent jurisdiction over the
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i f genocide. On the other hand, it had difficulty in accommodating
E i: f “agression” in the same category as there was no treaty
the“C_fl_mt Oom irabie to genocide. It should be noted that the General
dehnltloln Cesoﬁ)ution 3314 (XXIX) dealt with aggression by.States, not
A_SSCmb | rrimes of i;ldividuals, and was designed as a guide for the
. Fheé uncil, not as a definition for judicial use. References were
Securltyd (t) Art’icle 2(4) of the Charter of the UN and the Nuremb?rg
L mal('3 (;946 It was, inter alia, felt that it would seem retrogressive
Trlbunadln'ndivi;1ual criminal responsibility for aggression 50 years after
e CXCI‘; e Considering the number of principles incorporated in the
Nun:trgr eorfg Ithe International Military Tribunal of 1945 (the. Nuremberg
g;frter) some members of the Working Group took th.e view tha.t pot

R i le act of aggression was a crime under international law giving
CIVCFY S"tfe criminal responsibility of individuals. With respect to the
b b ainst humanity the Working Group noted that there were unresol\{ed
flml;‘:: :Sout the definition of the crime. Nevertheless, in thfa understandmg
losfs the Working Group the deﬂnitizn of crir_nes ?gz::;s‘:l ?dir;];r:;z e(:)r;csc;rsrzgfns:; 1
inhumane acts of a very serious character invo vi 1 Ol
violations aimed at the civilian popplatlon in whole or part. £ Tesae

isti f crimes under general international lavx'/, in thej view 0
t\;l/eorlll(si:iggGoroup, raised questions as to why ot_herl 1rc1ltedmat10nal crimes,
such as apartheid and terrorism were not also inctudec.

Article 21 spells out the States wh.ich have to scce;étorlk;te tiog;tvz
jurisdiction n a given case under Article 20 for the o The
jurisdiction. The modes of acceptance are spelt ouft ;nmde ok and. b
Working Group, inter alia, referred tq tlhe aspects o993 e 2 e Tt
it diffred from the cqunalent provon UL St i respec
noted: first, the focus was specill e custodial State Tt P e

£ the accused, as distinct from any State having jurns '
(r)elevant treaty. Second, it required the acceptance by thf aﬁ(t:z;tfegzir\zrl:; m
territory the crime was committed, thus adoptmg.the accep e e end, it
in the 1993 Statute for crimes under gene.ral mternatloga estab.liShed’ o
also required the acceptance of a State whlc'h.had ?lr:;a ); e nanant
eventually established its right to the e)ftradmon of t etad e B e
to an extradition request. Article ?2, it sho.uld be rllo e ,a e tate
with the modalities of that acceptance, and is draftecson’S 0 e o
Bocsplance b " Staings afw:OItf) atrkllc; ?fa::kt?on Ol;ly' thtja Security
in individual cases. Article refer \ by tf Ces
1Cno:ll::cl:il”. In other words, it allows t::' Shecur;t;' }S)c;u::;;}l, nl;] S;c(;gn(sjtha:pter
it mi 1 ablish an ‘Chap

\:’/tl‘frgf“ﬂ:?%h;ak::: ct)l;1 ttk;lznlt}’l\ltf)iissttead to trigger the Court’s jurisdiction
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by dispensing with the requirement of the acceptance by a State of the
jurisdiction of the Court under Article 21.

E. Investigation and Prosecution

The procedure regarding the “investigations and prosecution” begins
with the complaint. In the view of the Working Group the Court is
envisaged as a facility available to States Parties to its Statute, and in
certain cases to the Security Council. These aspects could be seen in the
various provisions relating to this procedural aspect. In the case of genocide,
where the Court has jurisdiction without any additional requirement of
acceptance, the complainant must be a Contracting Party to the Genocide
Convention and thus entitied to rely on Article VI of the Convention. The
Working Group while supporting the idea of keeping the Court open for
only States had stated two main reasons namely: (a) this may encourage
States to accept the rights and obligations provided for in the Statute; and
(b) to share in the financial burden relating to the operating costs of the
Court. The members of the Working Group were not in agreement with
the suggestion that the Prosecutor should be authorized to initiate an
investigation in the absence of a complaint if it appeared that a crime

apparently within the jurisdiction of the Court would otherwise not be
duly investigated.

The Draft Statute specifies the procedure concerning the mode of
investigating alleged crimes by taking into account the norms of natural
justice and equity. Nevertheless, while conducting the investigation, the
Procuracy has the power to question suspects, victims and witnesses, to
collect evidence, to conduct on-site investigations, etc. In this regard, the
Prosecutor may seek the cooperation of any State and request the Court
to issue orders to facilitate the investigation. At the investigation phase,
a person who is suspected of having committed crime may be questioned,
subject however, to followinig rights, namely the right not to be compelled
to testify or to confess guilt; the right to remain silent without reflecting
guilt or innocence; the right to have the assistance of counsel of the
suspect’s choice; the right to free legal assistance if the suspect cannot
afford a lawyer, and the right to interpretation during questioning, if
necessary. The Working Group had also felt that it was important to
include aseparate provision to guarantee the rights of a person during the
investigation phase, before the person has actually been charged with a
crime. It also found the necessity to distinguish between the rights of the
suspect and the rights of the accused since the former were not as extensive
as the latter. For instance, the suspect does not have the right to examine
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itnesses or to be provided with all incriminating evidence, rights whic
wi
are guaranteed to the accused.

The procedures relating to the ‘tcorx}mencement of prosecnl(lztlll(l)(;]es, :1;13

«Arrest”, commence, if after 'mves.ugatlon the ProsF:cutor cot udes that
was a prima facie case against the suspect in respect o _

th'ere' he Court’s jurisdiction. There is an elaborate provision com':err_upg
w1thlr} tl Zetention or release”, which inter alia provides for the Jl:,dlClal
ieu—:trrrlnaination of proceedings concerning “prosec_ut?on.” and “arrest”. The

king Group has generally taken the view to minimize any .unnecessary
w?jr dlisiroportional harm to the alleged offenders. Even 1t son_Jght to
. ide for compensation in cases where there was an unlawful detammen_t.
P()jrc())r‘:sidering the principles of natural .justic?:, as soon as arlnacc:z:Sals
arrested on a warrant, the Prosecutor 18 obll_gated to take a dgzumemrz
steps to notify the accused of the charge by serving the necessary ,
such as, statement of the ground for the arrest etc.

F. The Trial

It is provided that trials will generally take place at.the sea;ofl.tl;i
Court. In the view of Working Group, the Cou_rt mayl (;iei)mde. In ;) rzctlii "
" ticular case, that it would be more
of the circumstances of a par : o B oo
i he scene of the alleged crime, 1o ,
to conduct the trial closer tot . [ example,
ili ¢ of witnesses and the produ
so as to facilitate the attendance ‘ . : o
evidence. The provision relating to “applicable law .menp}ll(]mst;vivr(; s::urce
i 1 licable treaties. lhe
which are the Statute itself and app le t i
i 1 ires special importance 1n g
which refers to national law acquires spe o r o
i ion 1 ties which explicitly envisage
the inclusion in the Annex of trea . e
1 i onetheless crimes under n
crimes to which the treaty refers are n : i
i king Group the dictates o
law. As pointed out by the Wor ( : : g
1 i inci 1 enunciated in Article 39) requ
crimen (i.e. principle of legality as _ o
the Court be able to apply national law to the extent C(')Il']hs'lstf]?t \‘;I;I:king
i ' 1 international law. This, the .
Statute, applicable treaties and genera ' e
Group no[;es would be essential as international law d((j)eshno(t: yet1 cc;lou‘d
, ' iminal law and the Cou
a complete statement of substantive Crir : o
need tg develop criteria for the application of rules of -natllonatll carlmi e
law. to the extent to which they were prope'rlZ. a[_>p11cat:je:1dr(:l issiiility
ituati 1 tions of jurisdiction an
situation. At the trial stage, the ques Y
i in order to ensure that the Co
are addressed in the Draft Statute in Or . RS/
i i i tlined in the Preamble 1.€.
deals with cases in the circumstances Ou : T el in
it 1 i Further, the question whethe
it is really desirable to do so. i
1 issi der the Statute had been .
absentia should be permissible un ‘ E
extensively. One view, according to the Working Group, was that tr1
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absentia should be excluded entirely, on the ground, inter alia, that the
Court should only be called into action in circumstances where any judgement
and sentence could be enforced, and that the imposition of judgements
and sentences in absentia with no prospect of enforcement would bring
the Court into disrepute. On the other hand, another view would allow
such trial only in very limited circumstances. The Working Group deals
extensively with the formulations of the 1993 draft Statute which, inter
alia, had provided that an accused should have the right “to be present
at the trial, unless the Court, having heard such submissions and evidence
as it deems necessary, concludes that the absence of the accused is
deliberate”. The discussion in the Working Group brings in various decisions
incorporated in the Selected Decisions of the Human Rights Committee
under the Optional Protocol and the European Court of Human Rights.
However, the Working Group was attracted to the solution adopted in the
Rules of the International Tribunal for the Former Yugoslavia which
contemplates that the accused will be present at the trial. However, it
provides for a form of public confirmation of the indictment in cases
where the accused could not be brought before it.

Article 38 deals with the general powers of the Trial Chambers with
respect to the conduct of the trial. The Trial Chamber has a full range of
powers in respect of the proceedings. The Working Group has given
elaborate comments on the applicability of these procedures. In its view
the overriding obligation of the Trial Chamber is to ensure that every
trial is fair and expeditious and is conducted in accordance with the
Statute, with full respect for the rights of the accused and due regard for
the protection of victims and witnesses. The principle of legality (nullum
crimes sine lege), the fundamental principal of criminal law, is incorporated
in Article 39. It specifies that an accused shall not be held guilty: (a) in
the case of a prosecution... unless the act or omission in question constituted
a crime under international law; (b) in the case of a prosecution... unless
the treaty in question was applicable to the conduct of the accused at the
time the act or omission occurred. Further, Article 40 recognizes that in
a criminal proceeding the accused is entitled to a presumption of innocence
and that the burden of proof rests with the Prosecution. The Working
Group stresses the fact that the Prosecutor should have the burden of
proving every element of the crime beyond reasonable doubt. In furtherance
of this, Article 41 specifically provides for the “rights of the accused”.
In other words, it states the minimum guarantees to which an accused is
entitled in relation to-the trial, namely (a) to be informed promptly and
in detail of the nature and cause of the charge; (b) to have adequate time
and facilities for the preparation of the defence, and to communicate with
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counsel of the accused’s choosing.; (c) to be tried witbout. undue delay;
(d) to examine and have examined in the Court proceedings; (€) r?:cessaiy
language interpretations; and gf) not to be .compellt.ed to testify or lo
confess guilt; Accordingly, Article 42 rec‘:ogmze.s the important principle
of criminal law, non bis in idem which inter alia, means that no person
shall be tried for the same crime twice.

Considering the international importance of the.Cf)urt’s pro.ceeding"s
there is a provision for the “protection of the accused, victims and witnesses”.
The draft Statute in other articles attemp.ts to take caie of all the procstdural
aspects of criminal justice, such as evidence, sentencing and .appllcab.le
penalties. As regards the determination of the appropriate p.umshr:nent.m
a particular case, there is a term of imprisonment up to ar.1d mcludmg_llfe
imprisonment and a fine of a specified amO}lr}t. The Court is not %luthorlzed
to impose the death penalty. While determining these, the Worklpg Group
notes, the Court may consider the relevant provisions of the national law
of the States which have a particular connection to the person or_the
crime committed, namely the State of which the convicted person 1s a
national, the State where the crime was committed and the State which
had custody of and jurisdiction over the accused.

G. Appeal and Review

Appeals may be, as enunciated in Artic.le 48, brought feither against
judgement or sentence. In view of the Working Group t.he right to appeal
should exist equally for the Prosecutor and the conv1cte.d person. The
grounds for appeal may relate to one or more of the following: prc?cedural
unfairness, errors of fact or law, or disproportion between the crime and
the sentence, proceedings on appeal are regulated by .Article 49. Further,
a person convicted of a crime may, in accordance with t.he Rules, apply
for revision of a judgment on the ground that a new ev1<.ience has befen
discovered, which was not known to the accused at the: time of th.e t.rlal
or appeal and which would have been a dec.isive factor in the conviction.
This provision for “revision” is provided in Article 50.

H. International Cooperation and Judicial Assistance

For an effective functioning of the Court, States Parties to the Statute
should cooperate wih the criminal investigations conducted by the Prosefil_ltor
and respond without undue delay to any request from. the Court regarding,
for example, the location of persons, the taking of testimony, the producqon
of evidence, the service of documents etc. Some members of t.he .Workgng
Group, it is pointed out, thought that Article 51 went too far in imposing
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a general obligation of cooperation on States Parties to the Statute,
independently of whether they are parties to relevant treaties or have
accepted the Court’s jurisdiction with respect to the crime in question.
They would therefore prefer Article 51 to state that parties would use
their best efforts to cooperate. Provisional measures, specified in Article
52 allow the Court to request States to take provisional measures to
present an accused from leaving its territory or the destruction of evidence
located there.

Article 53 deals with the crucial question of “transfer of an accused
to the Court”. As provided in this provision, the Registrar may request
any State to cooperate in the arrest and transfer of an accused pursuant
to a warrant issued under Articlec 28. As to States not parties to the
Statute, no obligation of transfer can be imposed, but cooperation can be
sought in accordance with Article 55. The Working Group in its comments
points out that the term “transfer” has been used to cover any case where
an accused is made available to the Court for the purpose of trial, in
order to avoid any confusion with the notion of extradition or other forms
of surrender of persons (e.g. under status of forces agreements) between
two States. The Working Group briefly dealt with the question of relationship
between extradition and transfer. In its view, these provisions provide
adequate guarantees that the Statute will not undermine existing and
functional extradition arrangements. Accordingly, Article 55 recognizes
that all States as members of the international community have an interest
in the prosecution, punishment and deterrence of the crimes covered by
the Statute.

I. Enforcement

It is provided that the States Parties to the Statute must recognize the
judgments of the Court. As regards the prison sentences imposed by the
Court these are to be served in the prison facilities of a State designated
by the Court or, in the absence of such a designation, in the State where
the Court has its seat. It is also provided that since the limited institutional
structure of the Court, in initial stages at least, would not include a
prison facility, States Parties would be requested to offer the use of such
facilities to the Court. With the suggestion coming from the Working
Group, a provision was incorporated to provide for the possibility of
pardon, parole and commutation of sentence. The Annex to the Draft
Statute includes crimes which are found in the treaties in force of universal
character. Treaties which merely regulate conduct, or which prohibit
conduct but only on an inter-State basis are included.
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[v. Comments:

It should be recalled that at its forty-third session in 1991, the
Commission provisionally adopted on first reading the Draft Code of
Crimes against the Peace and Security of Mankind. At the same session,
the Commission decided to transmit the Draft Code to Governments for
their comments and observations with a request that such comments and
observations be submitted by 1 January 1993. The Commission noted
that the draft it had completed on first reading constituted the first part
of the Commission’s work on the topic of the Draft Code of Crimes
Against the Peace and Security of Mankind; and that the Commission
would continue at forthcoming sessions to fulfil the mandate the General
Assembly had assigned to it in paragraph 3 of resolution 45/41 of 28
November 1990, which invited the Commission in its work on the Draft
Code of Crimes Against the Peace and Security of Mankind to consider
further and analyse the issues raised in its report concerning the question
of an international criminal jurisdiction, including the possibility of
establishing an international criminal court or other international criminal
trial mechanism. Similar ideas were reiterated by the General Assembly
in its resolution 46/54 of 9 December 1991. Accordingly, at its forty-
fourth session in 1992, the Commission had before it the Special Rapporteur’s
tenth report on the topic which was entirely devoted to the question of
the possible establishment of an international criminal jurisdiction. In
furtherance of this mandate, a Working Group was also set up to consider
the issues concerning international criminal jurisdiction.

Remarkable progress could be seen in the work of the Working Group
10 establish an acceptable international criminal jurisdiction. In fact, priority
was accorded to the “draft Statute for an International Criminal Court”.
However, there were various comments concerning the need to reconcile
the expeditious completion of the draft Statute, given its priority, with
the care required to draft an instrument that would be generally acceptable
to States and provide for the establishment of a viable and effective
Institution. In AALCC Secretariat’s view the work on the completion of
tl}e Draft Code and the International Criminal Court should progress
Simultaneously. The Draft Code, in AALCC Secretariat’s view, provides
th? broad substantive criminal normative structure to operate an international
Criminal jurisdiction. For the reasons expressed by many of the members
the main question always remains jurisdictional. Even there were various
coﬂ}ments regarding the general approach to be taken by the Commission
a8 1t continued its work on the draft Statute. The AALCC Secretariat
foncurs with the view that the relationship between the substantive law
to be applied by the Court and the procedural law represented by the
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Statute had received insufficient attention. The AALCC Secretariat also
seeks to consider the view that the functions of the Court should be
precisely defined so that the States can accept a transfer of its sovereignty
to the Court more easily.

The AALCC Secretariat notes that while stressing more on the drafi
Statute of the criminal court, the Commission should not attempt to
create norms whose legal validity at the international level needed further
clarification. This was, in fact, the initial mandate given by the General
Assembly. Keeping some of these difficulties in view, several members
had expressed the opinion that it would be preferable to take more time,
if necessary, to draft an instrument for a better, more useful and permanent
institution bearing in mind the unlikelihood that the Court would be
established by States upon receipt of the draft Statute by the General
Assembly.

As regards the nature of the Court, the AALCC Secretariat would
like to support a realistic and pragmatic approach. In its view, a balance
should be struck between a non-standing permanent body and full-time
organ. It is for consideration whether a Court remaining permanently in
session would help in encouraging uniformity and further development of
law. In this regard, it would be necessary to clearly outline the nature of
its relationship with the national courts. It may be necessary to have more
output to consider this aspect. The AALCC Secretariat, however, finds
no great difficulty in harmonizing the pure procedural aspects of the

‘Court. Nevertheless, this calls for a greater amount of flexibility in applying

these norms. In the view of AALCC Secretariat resolution of any
disagreement in this regard should be solely left to the Court itself.

The AALCC Secretariat notes that there were some unclear areas
with regard to the issue of what laws should be applied by the Court. One
dominant view suggested that the Statute should be drafted in such a way
as not to foreclose the future application of the Code. Some members, it
should be noted, attributed particular importance to the applicability of
national law, not only in instances where a treaty did not define a crime
with the necessary precision, but also with respect to rules of evidence
and penalties. Although there is some kind of balance in the structure of
the draft Statute, the AALCC Secretariat seeks to note with care the
erosion of “sovereignty”. It is not clear as to how far the State can go to
limit themselves and it is here that the success of the Statute and Code
depends. The three mainstreams of the criminal, judicial process i.e. the
investigation, the trial and the punishment, need at one level or the other,
to intrude into national sovereignty. These questions, in the view of
AALCC Secretariat, are crucial for the countries of Asia and Africa.
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THE LAW OF NON-NAVIGATIONAL USES OF
INTERNATIONAL WATERCOURSES

The topic “the Law of the Non-navigational Uses of International
Watercourses” was taken up by the International Law Commission (ILC)
in response to the recommendation of the General Assembly in resolution
2669 (XXV) of 8 December 1970. The work on this topic progressed
steadily through the contributions made by five Special Rapporteurs. At
its forty-third Session the Commission adopted on first reading an entire
set of draft articles on the topic which was transmitted through the Secretary-
General to Governments for comments and observations, with a request
that such comments and observations be submitted to the Secretary-General
by 1 January 1993. Accordingly, at its forty-fifth session, the Commission
considered the first report (A/CN.4/451) of the Special Rapporteur. The
Commission also had before it the comments and observations on the
draft articles received from Governments (A/CN. 4/447 and Add. 1-5).
While concluding its debate, the Commission referred Articles 1 to 10 to
the Drafting Committee established by the Commission. At its forty-sixth
session, the Commission considered the second report of the Special
Rapporteur and referred the draft articles covered in the second report to

the Drafting Committee established by the Commission. It invited the

Drafting Committee to proceed with the consideration of the draft articles
without the amendments introduced by the Special Rapporteur on unrelated
confined groundwater, and to submit suggestions to the Commission on
how the Commission should proceed on the question of unrelated confined
groundwater. Finally, on the basis of the Drafting Committee’s report,
the Commission adopted the final text of a set of 33 draft articles on the
Law of the Non-Navigational Uses of International Watercourses and a
resolution on confined transboundary groundwater. The present study, to
the extent necessary, reflects these overall developments in the work of
ILC concerning this topic.

In his second report, the Special Rapporteur was making suggestions
for what could be regarded as substantive changes. The first was to
delete the phrase “flowing into a common terminus”, a concept that had
not been present in the drafts submitted by the earlier Special Rapporteur.
Reference has been made in this context to the Water Resource Committee
of the International Law Association, which had stated in 1993 in response
to the draft produced on first reading that the “notion that the waters of
a watercourse must always flow into a common terminus cannot be justified
in the light of today’s knowledge of the behaviour of water”. As noted
in the report by way of an example, the waters of the Danube at certain
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times of the year flowed into Lake Constance and into the Rhine, something ' In the view of the Special Rapporteur the definitional aspects of

that had, in the view of the Special Rapporteur, now been recognized for
more than half a century.

The Special Rapporteur’s second suggestion concerned the inclusion
of unrelated groundwater. While noting the importance of the confined
groundwater, the Special Rapporteur refers to the existing dependence on
groundwater in such diverse areas as Scandinavia and North Africa and
the increasing demand due to population growth and industrial use; thus
making the case for the elaboration of rules beyond debate. He also refers
to calls for such action from the Water Conference held in Mar de Plata
in 1977, the interregional meeting in Dakar in 1982 and from elsewhere
underscored the timeliness of the issues. According to him the only question
that could be debated was whether the Commission should cover such
waters in its current exercise or should initiate a new exercise to respond
to the need. In his view, the Commission should undoubtedly do so at
the current exercise. In his view, the two most detailed efforts to elaborate
rules for groundwater in general were the 1986 Seoul Rules on International
Groundwater elaborated by the International Law Association and the
1989 Bellagio Draft Treaty on Transboundary Waters—a model bilateral
agreement. There were also bilateral and regional arrangements to which
reference was made in the annex to the second report. A detailed study
of those instruments, as pointed out by the Special Rapporteur, revealed
no rule applicable to related confined groundwater that was not applicable
to unrelated confined groundwater and no rule applicable to the latter
that was not applicable to the former.

The third suggestion proposed by the Special Rapporteur related to
notice. Article 12 established an obligation on the part of a State that
intended to implement or permitted the implementation of planned measures
which might have an adverse effect on other watercourse States to provide
them with “timely notification” and Articles 13, 14, 15 and 16 contained
the outline for the process. It is pointed out that the problems with the
regime contained in those articles was that it did not provide a notifying
State with protection from potential harms caused by the failure of notified
State to respond. Further, whereas failure to respond should not diminish
the responsibility of the notifying State, neither should it increase that
responsibility nor create an undue burden for the notifying State. Considering
these, the new paragraph (b) in Article 16 was an attempt to safeguard
the notifying State from damage flowing exclusively from the failure of
the notified State to. respond.
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Article 21 could have been dealt within the ambit of definitions in Article
5 Leaving this to the discretion of the Drafting Committee, he proposed
to add the word “energy” in paragraph 3 of Article 21 while outlining
the possible areas of pollution. By way of an example, he referred to a
scheme devised by Consolidated Edison to pump water from the Hudson
River in the New York State to the top of the abuting palisade during off-
peak periods of use and then to generate power during peak periods by
allowing the water to fall back into the Hudson River. Although there
had been no loss of water from the river, and no substance had been
added to the water, the ecology of the stream had been adversely
affected because the water returned to the river had been significantly

warmer.

The Special Rapporteur’s fifth suggestion concerned dispute settlement.
The Commission could not, in his view, propose articles which depended
on cooperation between States without making provision for resolving
differences that would inevitably ensue. He also referred to the joint
management arrangements which were, however, not accepted by the
Commission. In his comments he had reffered to the Bellagio Groundwater
Treaty which had proved indispensable in solving most of the water-
related problems that had arisen between the United States and Canada
and between the United States and Mexico. He also noted that not all
regions enjoyed the fraternal relations that existed between the States
Parties to the Bellagio Treaty. He preferred the proposal by the previous
Special Rapporteur, Mr. McCaffrey under which arbitration or judicial
settlement would be made binding and would not be dependent on the
agreemént of the parties. He also drew some inspiration from the municipal
law arena, particularly the Inter-State Water Disputes Act of 1956 whereby
the Government of India was empowered to establish a tribunal if a
negotiated settlement among States in its federal system proved impossible.
While referring to his proposal in the Report, the Special Rapporteur
hoped that the discussion in the plenary would indicate where the centre
of gravity lay as between Mr. McCaffrey’s proposal and his own.

The major part of the Commission’s discussion was concerning
“unrelated confined groundwater”. There were also different shades of
opinions as regards the definition of “common terminus”. References
were made by the members both to the report and the annex where the
question-of “unrelated confined groundwater” was discussed elaborately
by the Special Rapporteur. In the view of some members the distinction
between “confined” and “unconfined” groundwater was essential and
must be maintained if the word “aquifer” was used. According to the
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. i judici there were some difficulties concerning
Special Rapporteur, “aquifer” means a substance, water-bearing geologic . for a judicial settlement. However,

formation from which significant quantity of water may be extracted, and
the waters therein contained. This definition, according to some members,
gave rise to the impression that the aquifer essentially concerned with
only “confined groundwater”. Members found that the provisions to regulate
the totally independent systems of confined groundwater and aquifer
posed certain unique problems. There was a general argument as regards
the need to require States to cooperate in order to regulate the uses of
groundwater when they are situated below international borders, Considering
these viewpoints some members had proposed a complete framework
Convention or overall model of all water resources in an integrated manner.
In the view of certain other members the need for general acceptability
of the draft proposal to include provisions on unrelated confined groundwater
should be thoroughly examined.

The idea proposed by the Special Rapporteur to delete the notion of
“common terminus” did not get complete support. While substantiating
his arguments, the Special Rapporteur had illustrated many more examples
of rivers where the term “common terminus” was inapplicable. For
example, the Irrawaddy River in Myanmar separated into a number of
streams, some of which reached the sea over 300 kilometers away from
the point where the others terminated. The Ganges, the Mekong and to
a lesser extent the Nile, ran into a number of streams that reached the sea
at great distances from one another, some as many as 250 kilometers

away. They were each unitary systems, but did not have a common
terminus.

Some members were critical about the dispute settlement mechanisms
as provided in Article 33. Paragraph 2(c) of the article had provided that
where neither fact-fmding nor conciliation had resolved the dispute, “any
of the parties may submit the dispute to binding arbitration by any permanent
or ad hoc tribunal that has been accepted by all the parties to the dispute”.
Some members had referred to the “uncertainty” factors existing in the
arbitration mechanism where there was no compromis d’arbitrage, in
other words, an agreement defining the issue to be litigated. In order to
overcome some of these uncertainties, some members had suggested an
additional clause to Article 33 to supplement the initial agreement to
arbitrate by a clear commitment by the parties to the new Convention that
it should be read as an agreement to refer all disputes arising from the
interpretation or application of the new Convention to the arbitral process.
In addition, some members had also proposed the insertion of an additional
provision for a referral of a dispute to the International Court of Justice
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«yoluntary acceptance of jurisdiction™. In order to overcome this proble}:n,

me members had seen the need for another provision to t_he. effect that
L tes Parties could express reservations on the jurisdiction of. the
ISI:?emational Court of Justice. In that way, it was felt, the draft articles
would command broad acceptance.

Having considered the various strands of opinion_s exist.ing within the
Commission, it would be appropriate now_to examine l?rleﬂy the'draft
articles from the point of view of Asian-Afrlca_n States, with thej available
information. First, Drafting Committee to which t_he draft artlcl.es were
referred had retained the texts as recommended with the c?xceptlon of a
few minor changes, based on suggestions made by the Specna.l Rapporteur
in his second report. Secondly, as pointed out py the Chairman of .the
Drafting Committee, the Committee had examlnt?d on second reading
Article 5 and Article 7 which had been left pejndmg, as well as all.the
articles that the Commission had referred to it at the current session,
namely Articles 11 to 32 and the new Artic!e 33 proposed l?y the Special
Rapporteur to deal with the settlement of dl.sp'utes. Lastly, in accordz?nce
with the mandate entrusted to it by the Commission, the Drafting Comr-mt-tee
had adopted a draft resolution in which it suggested hon the Commission
should proceed if it should decide to deal with the confined groundwater

in the draft articles.

The AALCC Secretariat concurs with the view of Lhe. Drafting (.30mrmttefe
to retain the phrase “flowing into a common tefmmus”. This term is
qualified by the term “normally” in order to make it clea.r that there were
cases to which this requirement did not apply. The retentlol? qf the phrase
“common terminus” is crucial for Asian-African States as it u.wolve.s _the
whole question of determining the limits of “watercourse”.' This o.utlmmg
of limits has a direct impact on the activities undertaken in rela_tlon to a
river. In the view of the AALCC Secretariat the Drafting Commntte.e was
correct when it stated that “the common terminus” requiremc?nt did .not
mean that the watercourse must terminate at a precise geograpl.n.c loca'tlop.
There was, however, no unanim:ty in accepting this proposnt19n within
the Commission. For instance, it was pointed out that the fnclus1on of the
word “normally” would broaden the scope of the draft articles to such an
extent that a smaller country’ entire territory might be covere‘c‘i. Tha’t,,
according to one member, would make the draft less acceptable tc:‘ States”.
Some other members had also pointed out that the expresson “common
terminus” was inaccurate in hydrological terms. Article 2 was ﬁnallz;
adopted on the understanding that watercourses such as Danube an
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Rhine would not form one large system but would retain their existence
as two separate systems.

Article 5 which incorporates a customary norm relating to law of
international rivers, namely, “equitable and resonable utilization and
participation” was adopted by the Drafting Committee without any
change.Nevertheless, there was no agreement on the use of the term
“optimal utilization” in paragraph 1, which according to one member
seemed to impose an obligation on States to work to achieve optimal
utilization with a view to squeezing the last drop of use out of a watercourse.
It was felt that the term “sustainable” would be better as it reflected the
new approach taken by States to the use of natural resources. This change
was not supported on the ground that it would destroy the balance of the
article. There was separate provision in Article 24 which referred to
“planning the sustainable development of an international watercourse”.
Several members while agreeing with this view pointed out that “optimal
utilization™ did not necessarily mean “maximum utilization”. Accordingly,
after due deliberations, Article 5 was adopted without any change on the
understanding that a reference to sustainable development would be
made in the commentary. The AALCC Secretariat concurs with this
viewpoint.

Article 6 outlines the “factors relevant to equitable and reasonable
utilization”. The Drafting Committee added a factor to the list of factors
in paragraph 1: the dependency of the population on the watercourse, as
an element which watercourse States must take into account to ensure
that their conduct was in conformity with the obligation of equitable
utilization contained in Article 5. In its view, the concept of dependency
was both quantitative and qualitative in that both the size of the population
dependent on the watercourse and the extent of its dependence were to
be taken into account. This factor was accepted in an amended form to
read: “the population dependent on the watercourse in each watercourse
State”. The AALCC Secretariat finds this addition acceptable and feels
that it would enhance the utility of the article.

The Draft Committee had noted that there were opinions which had
sought the deletion of Article 7 on the grond that the principle of “equitable
and reasonable utilization” provided sufficient protection and incorporated
the obligation not to cause “significant harm”. However, it was pointed
out that despite the existence of the concept of “reasonable and equitable
utilization”, the watercourse States should not be relieved from the specific
obligation not to cause significant harm to other watercourse States. It is
also important to note that the matter of utilization and development is
related to the life of a vast number of the population living alongside the
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watercourse having indigenous and local character. In view of this, due
importance could be given to inter-governmental agreement. Considering
the examples outlined in the commentaries the AALCC Secretariat finds
that there could be situations which may need specific mention so as not
to cause significant harm. It is rather difficult to outline such possibilities.
Flexibility in defining such situations would be helpful. The proposition
of an adequate consultation would be welcome. Some members, however,
felt that Article 7 as proposed only obliges a State to make an effort to
prevent the occurrance of significant harm; if that effort was not made,
the obligation was breached, even before any result had occurred. The
effort must fit the “technical and scientific standards commonly accepted
by the States”. The Commission had to undertake at this stage a fairly
long debate on the substantive aspects of the word “significant” and “due
diligence”. The implication of any reformulation was also discussed.
There were some members who preferred the deletion of this article as
it was unclear. Finally, it was adopted on the understanding that the
views of the members would be reflected adequately in the summary

record.

Articles 8 to 31 were adopted by the Commission without any major
modification. Article 16 which dealt with “absence of reply to notification”,
in the view of the Drafting Committee, took some account of the possible
hardship caused to the notifying State and to provide an incentive for the
notified State to reply to the notification so as to encourage that State to
seek solution to problems of conflicting uses consistent with equitable
and optimal utilization of watercourses and to protect the interests of the
notifying State. It had, therefore, included in Article 16 paragraph 2
which provided that any claim to compensation by a notified State which
had failed to reply within the period prescribed by Article 13 might be
offset by the costs incurred by the notifying State for action undertaken
after the lapse of such period which would not have been undertaken if
the notified State had reacted in a timely fashion. Accordingly, as pointed
out by the Drafting Committee, the tardy reaction of the notified State
would result in the amount to which it was entitled by way of compensation
for any damage it had suffered being reduced by the amount of any cost
incurred by the notifying State due to the lack of timely response.

Article 32 concerning “non-discrimination” provides “for the protection
of the interests of persons, natural or juridical, who have suffered or are
under a serious threat of suffering significant transboundary harm as a
result of activities related to an international watercourse”. It also further
provides that these persons should not be discriminated on the basis of

241



nationality or place where the injury occurred, in granting to such persons
in accordance with its legal system access to judicial or other procedures
or a right to claim compensation or other relief in respect of significant
harm caused by such activities carried on under its jurisdiction. In the
view of Drafting Committee, the opening phrase, reading that unless the
watercourse States concerned have agreed otherwise, preserved the freedom
of the watercourse States to agree on different arrangements such as
resort to diplomatic channels. Nevertheless, one member of the Drafting
Committee had found the article as a whole unacceptable on the ground
that the draft article dealt with relations between States and should not
extend into the field of actions by natural or legal persons under domestic
law. In his opinion, the article dealt inadequately and possibly in a misleading

way with the complex problem of private remedies in the context of
international law.

The AALCC Secretariat endorses, at the outset, the procedures envisaged
in Article 32. It has however, been pointed out that it would be inappropriate
to give access to foreigners in the national legal systems without realizing
its full implications. To that extent, the AALCC Secretariat finds the
minority view of one of the Commission members acceptable. Nevertheless,
Article 32 creates enough space for the States to take necessary action
through their diplomatic and other channels. Legal remedy to a real
sufferer in any system of law should be welcome. It is important to note
that a legal system has its own balancing methods to regulate the misuse

of such concessions. Such situations are difficult to envisage in the systems
of many déveloping countries.

Article 33 deals with the “settlement of disputes”. It provides a basic
rule for the settlement of watercourse disputes. The provisions of this
article are applicable in cases where the Watercourse States concerned
do not have an applicable agreement for the settlement of disputes. First,
it obliges watercourse States to enter into consultations and negotiations
in the event of a dispute arising concerning a question of fact or the
interpretation or application of the present articles. It is one of the unique
features of this provision that it provides for the increasing utilization of
joint watercourse institutions established by the concerned States while
carrying out such consultations and negotiations. These consultations and
negotiations should be conducted in good faith and in a meaningful way
that could lead to an equitable solution of the dispute. This is a well
established principle of international law. Secondly, it sets forth the right
of any watercourse State concerned to request the establishment of a
fact-finding commission. According to the C~mmission the purpose of
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this provision is to facilitate the re_solut_ion of d:lsputes through the object}ve
knowledge of facts. This provision, in the _vnew of AALCC_ Se_cretarlat,
has far-reaching implications. It is uncertain as to.how opjectlYely the
fact-finding commission can work, partl.cularly while dealing w1tl:n very
sensitive issues. Some States may find it difficult to endorse .the constl.tutlon
of fact-finding missions as its finding§ may pose problem§ in the aml.calble
resolution of disputes. The composition of the fact-finding Comm'lssmn
needs to be commented upon. It is composed of one mf:mber norpmat.ed
by each State concerned and in addition a member not havm.g the nationality
of any of the States concerned, but ch.osen by the' nomfnated me_mbfers
shall serve as Chairman. Fact-finding, in a sense, 1S a l'ngl.lly subjective
affair. Nominated members may have problems with the objective assc_essment
of available data. In such instances, it is the Chairman wl.10 will be a
major deciding factor. Considering the importance of the_Champan, St.ates
concerned may not agree with the choice of the Chalrfnan in a given
case. However, consultations and negotiations may help in clearm_g 51.1ch
problems. Nevertheless, it is important to note that the _fact'-fmdmg
commissions are very useful, particularly when the dispute mal_nly involves
a crucial aspect of fact and law. Some of the difficulties m_entloned E.Ib(?VC
could be overcome through specific mandate of the fact-finding commuission
itself.

The next stage in the settlement of disputes dqals 'with the resolgtl.on
of problems in constituting the fact-finding commission itself. The provision
gives the nominated members a period of four months after t_he establishment
of the Commission to agree on a Chairman. If they fail to agree on a
Chairman, any party to the dispute may request the Secretary-Geperal of
the United Nations to appoint the Chairman. The rule also provides for
any of the parties to the dispute to request the Secn?ta.ry-G.eneral of the
United Nations to appoint a single member Commission if any of the
parties fails, within four months, to nominate a member. The persg: to
be appointed may not be a national of any of the.States cjoncemed. ese;
provisions, it may be noted, are intended to avoid the fhspute settlemelr:
mechanisms being frustrated by the lack of coopere}tlon of' one of the
parties. Furthermore, there is also a provision which obliges all the

watercourse States concerned to provide the Commission with the
information it may require.

This article also sets out a rule for the submission of the dispute to
arbitration or judicial settlement. It is provided: “If, aftfer .twelve m.on.ths
from the initial request for fact-finding mediation or conciliation commission
has been established, six months after receipt of a report from the
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Commission, whichever is later, the States concerned have been unable
to settle the dispute, they may by agreement submit the dispute to arbitration
or judicial settlement”. In order to encourage the acceptability of the
dispute settlement mechanism, it is provided in the commentaries certain
exceptions to the criteria of jurisdiction. It is stated “in the event that
there are more than two watercourse States Parties to a dispute and some
but not all of those States have agreed to submit the dispute to a tribunal
or the International Court of Justice. It is to be understood that the rights
of the other watercourse States who have not yet agreed to the referral
of the dispute to the tribunal or the International Court of Justice. It is
to be understood that the rights of the other watercourse States who have
not yet agreed to the referral of the dispute to the tribunal or the International
Court of Justice cannot be affected by the decision of that tribunal or the
International Court of Justice.”

Some members sought to show certain contradictions in the
terminologies. For instance, it was pointed out that the meaning was
obscure in the phrase “any of them may... submit” and suggested the
idea of a unilateral application, whereas the phrase “subject to the agreement
of the States concerned"” suggested referral by way of a compromis. In the
view of the Special Rapporteur, he had intended the phrase to cover
several possible cases: a special or ad hoc agreement, an agreement
within the framework of a watercourse agreement, the case in which the
States concerned were parties to an agreement for the peaceful settlement
of disputes covering, inter alia, that type of problem or the case in which
the States concerned had individually accepted the jurisdiction of the
International Court of Justice. It should be noted that the Special
Rapporteur had proposed this article with a view to providing for the
better functioning of the Convention. As already stated, the Commission
while sharing this view considered that the proposed dispute settlement
mechanism should be simple and realistic and should not depart from the
overall tone of the draft which was based on consent and cooperation
among riparian States. Furthermore, the dispute settlement mechanism
should have room for some different procedures of settlements taking

into account regional conditions without imposing a series of fixed
procedures.

It is necessary to briefly deal with the resolution adopted by the
Commission while concluding its meeting, particularly concerning unrelated
confined groundwaters. The resolution recognized that confined groundwater,
that is groundwater not related to an international watercourse, was also
a natural resource of vital importance for sustaining life, health and the
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integrity of ecosystems. It also recognized the need for contimiiing teffm:;
to elaborate rules pertaining to confined trgnsbquqdary groun water ah

expressed its view that the principles contained in its draft articles on the
law of non-navigational uses of watercourses may be appllethg
transboundary confined groundwater; it.recorpmended States to be gu(lj e

by the said principles, where appropriate, 1n regulatllng transbpun lary
groundwater; it further recommended‘ Statc_es to consider entering (;nto
agreements With the other State or States in which the cor_lﬁned transbou? ary
groundwater was located; it recommended also that in the event o anz
dispute involving transboundary conﬁned. groundwater, thej States concerne

should consider resolving such dispute in accord.ance with the provisions
contained in Article 33 of the draft articles, or in such other manner as

may be agreed upon.

Several members of the Commission had fel.t that the confin.ed
groundwater needed more indepth study. The Special Ra.pporteur »(\j/hlle
responding to this question pointed out that l'le- had supmlttqd a study a(;
the current session on the question of the feasibility of m.cludm'g copfme
groundwater in the draft articles. The subsequent discussion In the
Commission, he noted, showed that there were three broad threads of
opinion, such as (a) that the draft articles as a whole sl}ould be expressly
extended to cover confined groundwater; (b) that conflped groundwater
should not be included within the scope of the dra}ft artlcles.; z'md (c) that
a provision should be incorporated in the draft arFlcles prO\{ldmg thaft' th(ej:1
principles embodied in them would apply mu{ans mutandzs. to confine
groundwater. In the view of AALCC Secretariat the n?s?l.utlon balances
all these views and also does not foreclose the possibility .of a future
detailed study on this topic. The Secretariat endorse§ the views of the
Commission that the work on this specific topic 31mply. r(?ﬂects the
current level of knowledge of the members of the Commission on the
queétion. Nevertheless, it offers a useful frame of reference to Stz?tes flc:r
the management of confined transboundary groundwater to which t e
obligations, inter alia not to pollute, not to cause harm, and t.o exercise
due diligence in joint and equitable utilization could be applied.

With these views the Commission adopted on second readmg the
draft articles on the Law of the Non-Navigational Uses of International
Watercourses on the understanding that it would decide at a latt?r stage
on the recommendation to be addressed to the General {\s‘sembly concemm(gj
the follow-up action on the draft articles. Tl_le Commission :_1lso exprerstﬁ:1 y
its deep appreciation and warm congratulations to the Special Rapporte
for his outstanding contribution.
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' INTERNATIONAL LIABILITY FOR INJURIOUS

CONSEQUENCES ARISING OUT OF ACTS NOT
PROHIBITED BY INTERNATIONAL LAW

Introducing his tenth report at the Forty-sixth Session of the Commission,
the Special Rapporteur, Mr. Julio Barboza recalled that the International
Law Commission had at its forty-fourth session, inter alia, decided that
the draft articles on “International Liability for Injurious Consequences
Arising Out of Acts Not Prohibited by International Law” should deal
first with preventive measures in respect of activities creating a risk of
causing transboundary harm and then with the necessary remedial measures
when such activities have caused transboundary harm. Once the Commission
has completed consideration of the proposed articles on these two aspects
of activities having a risk of transboundary harm, it will then decide on
the next stage of the work.

The Special Rapporteur expressed the view that once the Commission
had completed the consideration of the issue of prevention in the context
of the response measures that he had proposed in the second chapter of
his report the Commission would need to examine the “two types of
liability viz. State Liability for the failure to fulfil obligations of prevention,
which constitutes liability for a wrongful act, and the liability in principle
of the private operator” i.e. Civil Liability. The Commission in the view
of the Special Rapporteur, would also need to consider the relationship
between the two types of liability as well as the provisions common to
them. Apart from considering these issues the Special Rapporteur also
dealt with the issue of “the available procedural means of enforcing
liability” !

The Special Rapporteur, Mr. Julio Barboza, proposed to employ the
term “response measures” in referring to prevention ex post facto since
such measures cannot factually and methodologically be dealt with within
the sphere of reparation. In doing so, he recalled that several members of
the Commission had, during the Forty-fifth Sesson, expressed the view
that prevention ex post or, to put it differently, measures adopted after
the event to prevent or minimize transboundary harmful effects, should
not be regarded as preventive measures, as the latter (i.e. preventive
measures) always came before the event and not after. Although the
Drafting Committee had at the previous session opted for the approach
advocated by some members and hence draft article 14 had dealt only
with prevention ex ante, or measures to prevent incidents, the Special

1. See A/CN.4/459.

247



Rapporteur, however believed that what had been identified as “prevention ' transboundary harm was determined by a court, through due process of
ex post” is nonetheless not reparation and therefore cannot be included not have to rely on the discretion of the affected

in the chapter on reparation without making a methodological error. In
his view, prevention involves two different things— (i) the incident itself:
and (ii) the damage it might cause. The ex post preventive measures to
which he referred are taken after the occurrence of an incident but before
all the damage had materialized. The objective of such ex post measures
was to control, or intercept, the chain of events that had been set in
motion by an accident and resulted in damage or harm. Consequently, jt
was not possible to deal with them as part of reparation because while
harm is a legal concept “it represents actual events.”

The Special Rapporteur argued that in the context of the pollution of
an international watercourse, measures which could be regarded as
rehabilitative in the State of origin could be of a preventive nature in the
context of transboundary harm. He referred to several international
instruments dealing with prevention of environmental harm or with civil
liability regimes where measures were identified as preventive. He therefore
proposed the inclusion of the following definition of the term “response
measures” in Article 2 of the draft articles:

“Response measures means any reasonable measure taken by any
person in relation to a particular incident to prevent or minimize
transboundary harm”.

Having thus dealt with the question of prevention both ex ante and
ex post in Part III of his tenth report the Special Rapporteur dealt with
the issue of State Liability. In his oral presentation he stated inter alia
in this regard that the first question to be addressed was whether there
was some form of strict State liability for transboundary harm or damage.
He expressed the view that there could be such (State) liability for
transboundary damage and that it could be incurred if all else failed. He
pointed out in this regard that although the late Professor Quentin Baxter
had also taken a similar view, State practice had not followed that trend
but had opted for stipulating the civil liability of the operator. The only
instrument, it was emphasized in this regard, that had provided for the
“absolute” liability of the State was the Convention on International
Liability for Damage caused by Space Objects mainly because at the time
of its negotiation and adoption States had regarded space activities as
their exclusive concern.

Emphasizing the advantages presented by the civil liability channel
the Special Rapporteur stated that compensation of the victims of
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Jaw so that victims did : :
State which might not, for political reasons, take action. It was p.omted
out that the State of origin did not need to respond to the action of
rivate persons before the municipal courts.of .a.nothcr .St_atic. It may be
mentioned that civil liability is always strict liability and it Is 1.n.hazardo.us
activities that the application of this foxjm of no-fault .llabxllty has its
origin. There are two legal principles which canno‘t b_e d¥scarded merely
because the operator is in one country and the victim in another. .T.he
rson who created the risk and profited from.the hazardc-)us ac.t1v1ty
must be liable for its injurious consequences and it would be in-equitable
to place the onus on the victim. The draft articles p_roposed to .be elaborated
could provide the instrument or device on which the strict (no-fault)
liability of the operator could be based.

Addressing himself to the question whether the State under whose
jurisdiction or control the activity which had caused harm, should share
in the operator’s liability, the Special Rapp(_)rteur stated that a survey of
State practice revealed divergent possibilities. A. State could ha\{e no
liability for transboundary damage caused by accidents (force majeure);
the operator would have strict liability for damage caused and the St.ate
would have to furnish the funds for that portion of the compensation
which was or could not be satisfied by private operator or his insurance.
A third possibility was where the operator would have the primary strict
liability for the damage caused while the State would have secc?ndary,. or
rather, residual responsibility for that portion of the compensation which
was not satisfied by the operator, provided that the damage would not
have occurred if the State had not failed to comply with one or more 'of
its obligations. A fourth scenario was one where the State bore both strict
liability and responsibility for a wrongful act depending on where the
harm occurred as in the Convention on International Liability for Damage
Caused by Space Objects. He pointed out in this regard that both th.e
Commission and the Sixth Committee had in the past express.ed their
preference for a subsidiary liability of the State. He argued that it would
be simplest not to impose any form of strict liability on the Stz'\te an.d to
draw the sharpest possible distinction between its liability for' its fallure
to fulfil its obligations (liability for wrongful acts) and strict 11ab111t¥ for
harm caused by incidents resulting from the risk involved in. the act'1v1ty
in question. Liability would be incurred in any case by the liable prlvat'e
party and possibly—by a group of liable parties. The advant'agc.e 'of this
system would be to simplify the relationship between State liability and
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the liability of private parties and perhaps, to make the draft more acceptable
to States. It would also simplify the procedural aspects. Since only domestic
courts would be competent and such thorny issues as that of a State
appearing before a Court in a case involving a private party, particularly
if it had to do so in the domestic courts of another State, would not arise
He submitted to the Commission an alternative formulation on State:
liability which is somewhere in between the two systems. The proposed
draft article reads:

Alternative A :

“Residual liability for a breach by the State”

Harm which would not have occurred if the State of origin had fulfilled
its obligations of prevention in respect of the activities referred to in
article 1 shall entail the liability of the State of origin. Such liability shall
be limited to that portion of the compensation which cannot be satisfied
by applying the provisions on Civil liability set forth herein.”’

Alternative B :

“The State of origin shall in no case be liable for compensation in
respect of harm caused by incidents arising from the activities referred
to in article 17.

Having thus explored the relationship between a State and the injured
persons the Special Rapporteur now addressed himself to the issue of
State liability for wrongful acts i.e. relationship between States inter se
resulting from the failure of a State to comply with its own obligations.
Referring to the draft articles on State Responsibility currently before the
Cgmmission, he stated that while failure on the part of a State to comply
with its obligations gave rise to a number of obligations such as
compensation, satisfaction, assurance and guarantees of non-repetition,
the wrongful act in question must, however, be duly proved to be such
and that an affected State could not therefore veto a lawful activity of the
other State. The State thus remains obligated for only failure to take
preventive measures. Where a State were to allow an activity within the
scope of the present draft articles to be carried out without prior authorization
or 'notiﬁcation it would not be complying with its obligations of due
diligence. In such a case were transboundary harm to occur, while the
operator would be strictly liable, the State (of origin) would only be
responsible for the wrongful acts viz. the other consequences of the
breach of its due diligence obligations. The formulation on international
State liability proposed by the‘Special Rapporteur read as under:
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' “The consequences of a breach by the State of origin of the
obligations of prevention laid down in these articles shall be

those consequences established by international law for the breach
of international obligations”.

Addressing the question of civil liability, the Special Rapporteur pointed

out that international watercourses have in general stipulated strict liability
rimarily on the ground that the victim must be promptly compensated.
He then enumerated the features common to the existing civil liability

regimes viz:—
(i) The operator bearing liability must be clearly identified, liability
being joint and several when several operators bore liability;

(ii) The operator was invariably obliged to take out insurance or to
provide some other financial guarantee;

(iti) Where possible, compensation funds were to be established;

(iv) In order for the system to function, the principle of non-
discrimination must be respected; in other words, the courts of
the State of origin should accord the same protection to nationals
and to non-nationals, to residents and to non-residents;

(v) In all matters not directly covered by the Convention, the law
of the competent court applied, provided it was consistent with
the Convention;

(vi) Except where otherwise provided, judgments enforceable in one
court were to be equally enforceable in courts of all States
Parties to the Convention; and

(vii) Monetary compensations awarded could be transferred without
restriction in the currency desired by the beneficiary.

The clear identification of the party bearing liability for any harm
had the advantage not only of putting the potentially liable parties on
notice and making them do their best to avoid causing harm, but also of
facilitating redress of the injured party in case of harm. A review of civil
liability regimes reveals inter alia that liability was channelled through
the operator, on the grounds that the operator: (a) was in control of the
activity; (b) was in the best position to avoid causing harm; and (c) was
the primary beneficiary of the operation and should therefore bear the
cost of the operation to others. Relying on the Convention on Civil
Liability for Damage resulting from Activities Dangerous to the Environment,
as adopted by the Council of Euorpe, owing to its general character Mr.
Barboza proposed provisions for defining the operator and his liability,
stipulating insubstance that “operator’ meant the person who exercised



the control of an activity and that the operator bore liability for any '
significant transboundary harm caused by that activity during the period

in which he exercised control over the activity; and that, if several operatorsg
were involved in an incident, they were jointly and severally liab]e
unless an operator proved that he was liable only for part of the harm‘
in which case he would be liable only for that part of the harm, BaSE_d‘

on these premises he proposed the following provision for the consideratio
by the Commission:

Liability of the Operator

The operator of an activity referred to in article 1 shall be liable for
all significant transboundary harm caused by such activity during the
periods in which he exercises control of such activity.

(a) In the case of continuous occurrances, or a series of occurrance
having the same origin, operators liable under the paragraph
above shall be held jointly and severally liable.

(b) Where the operator proves that during the period of the commission
of the continuous occurrance in respect of which he is liable

only a part of the damage was caused, he shall be liable for that
part.

(c) Where the operator proves that the occurrance in a series of
occurances having the same origin for which he is liable has

caused only a part of the damage, he shall be held liable for that
part.

Recourse against third parties

No provision of these articles shall restrict the right of recourse

which the law of the competent jurisdiction grants to the operator against
any third party.

Relying on the existing civil liability Conventions, Mr. Barboza took
the view that the operator conducting activities under consideration had
to provide a financial guarantee. To that end, it would be for the State
to require the operator to take out insurance or to set up a financial
security scheme in which operators would have to participate. Actions
for compensation could be brought directly against the insurer or the

financial guarantor. The proposed draft article on financial securities
read:
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Financial securities of insurance

In order to cover the liability provided for in these artic.les, States of
origin shall, where appropriate, rquire operator§ f.:ng.agf:d'm dangerous
activities in their territory or othe.rw1se under thelrJur1§d1ct10n or.contr.ol
to participate in a financial security scheme or to. provide other fman.c'lal
guarantees within such limits as shall be determined by.the.authorltu_:s
of such States, in accordance with the assessment of the risk 1r?vc?lved in
the activity in question and the conditions established in their internal

law.

Existing conventions had identified various courts as competent to
hear claims. The list included courts having jurisdiction in the place: (a)
where the harm had occurred; (b) where the operator resided; (c) where
the injured party resided; or (d) where preventive measures were supposed
to have been taken. Each of those courts offered advantages in terms of
gathering evidence and by virtue of its link with the claimant or the
defendant. He proposed that the first three possibilities should be adopted
and suggested the following formulation on the competent court:—

Actions for compensation of damages attaching to the civil liability
of the operator may be brought only in the competent cc?uns of a State
party that is either the affected State, the State of origin or _the State
where the liable operator has his domicile or residence or principal place
of business.

For civil liability regimes to be effective, however, the competent
courts must ensure equal treatment before the law for nationals and non-
nationals, residents and non-residents. The draft articles should therefore
include a provision to that effect. The Commission might decide tl?af the
principle set forth in article 10 on non-discrimination was sqff1c1ent;
otherwise, a specific article with equivalent language should be mcluc?ed
in the section under-consideration. The Rapporteur proposed the following
provisions on Domestic remedies:—

The Parties shall provide in their domestic law for judicial remedies
that allow for prompt and adequate compensation or other relief for the
harm caused by the activities referred to in article 1.

In respect of casuality, the Special Rapporteur propose_:d, in k.eep¥ng
with a provision of the Council of Europe Convention, that in considering
evidence of a casual link between acts and consequences, the court should
take due account of the increased danger of damage inherent in. t.he
dangerous activities i.e. of the specific risks of certain dangerous activities

253




causing a given type of damage. The text of the proposed aiticle did not,

however, establish a presumptipn of casuality between incident and harmy,
The proposed text reads:

and the harm, the court shall take due ac
causing such harm inherent in the dangerous activity.

enforced. The Special Rapporteur proposed the following formulation for
the consideration of the Commission:

Where the final Judgments entered by the competent court are enforceable
under the laws applied by such court, they shall be recognized in the
territory of any other Contracting Party unless:

(a) The judgment was obtained by fraud;

(b) Reasonable advance notice of the claim to enable the defendant
to present his case under appropriate conditions was not given;

(¢) The judgement was contrary to the public policy of the State in

which recognition is sought, or did not accord with the fundamental
standards of justice;

(d) The judgement was irreconcilable with an earlier judgement given
in the State in which recognition is sought on a claim on the
same subject and between the same parties.

A judgement recognized under the paragraph above shall be enforced
in any of the Member States as soon as the formalities required by the
Member State in enforcement is being sought have been met. No further
review of the merits of the case shall be permitted.

With regard to exceptions to liability, the grounds set forth in civil
liability conventions included armed conflict; unforeseeable natural
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§ 1 irresisti character; wrongful intentional
henomenon of an exceptional and irresistible characte g

nduct of a third party; and gross negligence of the injured party. Those
co

reasonable grounds for exceptions to liability in respect of damages
el from the activities considered in the report. With regard to St.ate
reSlllz)lr[:sgibility for wrongful acts, such as failure to comply with pre\./entlve
R:()S\E)isions, the grounds for exception were those provided .for in ‘Plart
pone of that topic. The Special Rapporteur proposed the following articles

on exemptions:
1. The operator shall not be liable:

(a) if the harm was directly attributable to an act of war, hOStl!ltleS,
civil war, insurrection or a natural phenomenon of an exceptional,
inevitable and irresistible character; or

(b) If the harm was wholly caused by an act or omission done with
the intent to cause harm by a third party.

2. If the operator proves that the harm resulted wholly or lE)artlall);
either from an act or omission by the person who suffered the darr:(,)l(l)
from the negligence of that person, the operator may be exonerated wholly
or partially from his liability to such person.

Chapter V of the tenth report dealt with tht? statute qf llTltéttl?,z:i;g
respect of liability. Under civil liability conven.tlons, the t.llr'ne—fur;)amage
from one year, as in the Convention on Iqternatlonal Llablhlty1 9%3 mage
Caused by Space Objects, to 10 years, in the case of t. e 203 Vienna
Convention on Civil Liability for Nuclear .Damage. Time- imi here
determined on the basis of various considera.tlf)ns, such as t.he tu:etwn_ "
which harm might become visible and ide.ntlflable or the tlm(;a t an:;:lg]ar
be necessary to establish a casual relatiqnshlp between harm an .la pto -
activity. Since the activities covered in the .report were similar g
dealt within the Council of Europe Convention, the t.llr.eeiyefxr. sta ;1 °o
limitations provided therein seemed appropriate for c.1v11 llali:lllty3(c) alears.
on the understanding that no procedure could be instituted after dyThe
from the date on which the incident resulting in harm had occurred.

proposed article on time limits reads :

Proceedings in respect of liability under these art.lcles shalll .lapfﬁ
after a period of three years from the date on which the ¢ almad

learned, ar could reasonably have been expected to have learne f
of the harm and of the identity of the operat.or or of the. Stz.xte od
origin in the case of State liability. No proceedings may be 1{15[1?:11:1 ;
once thirty years have elapsed since the d;_ate of the inci '
which caused the harm. Where the incident consisted of a continuou
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occurrance, the periods in question shall run from the date on
which the incident began and where it consisted of a series of

occurrances having the same origin. The periods in question shall
run from the date of the last occurrance.

The last chapter of the report dealt with procedures to enforce civil

liability. In the event that a State was objectively responsible for failing
to comply with its obligations of prevention, the procedural channel available
was State to State and, consequently, the normal diplomatic procedures
and the usual methods of settling disputes were applicable. However,
where a State had to face a private party or another State before a domestic
court, the situation could become more complicated and some of the
possibilities referred to in the report could consequently be set aside.
Thus, where a State was subsidiarily responsible for a wrongful act for
amounts not covered by the operator or his insurer, it might have to
appear before a domestic court. That possibility alone was sufficient
reason to discard that type of State responsibility. Other situations also
gave rise to serious difficulties, for instance where an affected State
suffered immediate damage, as in the case of damage to its environment.
Under such circumstances, the affected State might have to bring an
action before a national court, which could be the competent domestic
court of that same State. That might pose problems for the defendants.
That type of difficulty was one reason to consider solutions such as that
proposed by the Netherlands in the IAEA Standing Committee for
considering the amendment of the Paris and Vienna Conventions on Nuclear
Damage, namely, the creation of a single forum such as a mixed claims
commission, which would be competent to hear claims between States,
between private parties and States, and between private parties.

In the course of the forty-sixth session the Commission inter alia
considered and adopted twelve articles referred to it by the Drafting
Committee at the Forty-fifth Session in 1993 and at the present session.
The draft articles adopted at the current session are Article 1 (Scope of
the present Articles); paragraphs (a), (b) and (c) of article 2 (Use of
Terms); Article 11 (Prior Authorization); Article 12 (Risk Assessment);
Article 13 (Unauthorized Activities); Article 14 (Measures to Prevent or
Minimise the Risk); Article 14 bis (earlier 20 Bis) (Non-transference of
Risk); Article 15 (Notification and information); Article 16 (Exchange of
Information); Article 16 bis (Information to the Public); Article 17 (National
Security and Industrial Secrets); Article 18 (Consultations on Preventive
Measures); Article 19 (Rights of the State Likely to be Affected); and
Article 20 (Factors Involved in an Equitable Balance of Interests). It may
be recalled that of the aforementioned draft Articles 1, 2, 11, 12 and 14
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I re adopted by the Drafting Committee at the Forty-firth Session in
e

\]V993 Some notes and comments on these draft articles may be found

hereunder.

Draft Article 1 Scope of the present articlejv defines thedscope. odf Lhuet
icles to activities not prohibited by mtgrngtngnal law and carrie

B itory or otherwise under the jurisdiction or control of a State
- t'erkfl' Ovz)(lve a risk of causing significant transboundary harm through
and. 4 'mal consequences. The definition of the scope of the propc).s?d
the'lr ph)-(Slc duces four criteria viz: (i) that the articles apply to activities
gt 1'm'rod by international law; (i1) that the activities to which preventive
- ay licable are carried out in the territory or otherwise under
mea?ur'es ?r:f :%r control of States; (iii) that the activities propo.sejd to
e i)o these articles must involve a risk of causing significant
g COVCreg ! harm; and (iv) that the significant transboundar)./ _hgrm
transtbl(::\?e i)rgen cau;ed by the physical consequenes of such activities.
mus

The first criteria Viz. “activities not prohibited py.i.ntematlonal lat\elvrs
has been incorporated because of its critical role in delimiting tht? pa;ar:le °
£ it 1 1al 1 ing the distinction betwee
i t is crucial in making the .
the articles and because 1 . tion o
?tfe scope of this topic and that of the topic of State Responsibility whi
deals with the wrongful acts.

The second criterion Of element. v.iz. “activities cfarrétz:te(,)}l;nllr;l(t)l;z
territory or otherwise under the jur'isd.lct.lon”or cogtrol.? ra” e ot the
three concepts viz. “control’”, “jurisdiction ”a.nd territo ):n;)nly o oyed
expression “jurisdiction or control of a State™ 18 mgredclc\}rrlions o on
in many international instruments such as the United Na B he Rio
on the Law of the Sea, 1982; the Stockholm Declaratlcl)n y t};e United
Declaration on Environment and Deve.lopment, 1992; an. fhe oo
Nations Convention on Biological Diversity 1992, the C(?mm;sm. e
it useful to include the concept of territory s0 as to emphasize t e sllégs e
of the territorial nexus between activities under these artic s
State. The commentaries clarify further that for‘ the purpose O i
articles the term “territory” refer to areas ov::r w.hlcl.1 a”Steitt:) e:tzms o
sovereign authority. The use of the te.:rm territories .a ts e L law
concerns about a possible uncertainty 1n cgntemporary. 1n f: e ction
as to the extent to which a State may exerc.lse‘ extra t‘emt(_)naa émission :
in respect of certain activities. The Commission by its own g arti’cle
also aware that the concept of “territory”’ fOf the purposej ot ormational
is somewhat narrow and that there were situations where, under mr e
law a State exercises jurisdiction and control over places ove
has no territorial rights.
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The third criterion is that of a risk of causing significant transboundary
harm. Although the phrase “risk of causing transboundary harm” is to be
taken as a single phrase, its first component viz. risk is intended to limit
the scope of the topic, for the present to activities with risk and their
consequences to exclude activities which in fact cause transboundary
harm in their normal operation. The words “transboundary harm” are
intended to exclude activities which cause harm only in the territory of
the State within which the activity is undertaken or those activities which
harm the global commons but without any harm to any other State.

The fourth element is that the significant transboundary harm must
have been caused by tne “physical consequences” of such activities. The
Commission had agreed in the interest of maintaining this topic within a
manageable scope to exclude monetary, socio-economic or similar fields.
The most effective way of limiting the scope of the articles, it was felt
by requiring that the activities in question should have transboundary
physical consequences which result in significant harm.

Draft Article 2 aims to incorporate the definitions of terms for the
purpose of the proposed draft articles. As indicated earlier the Commission
at its forty-fifth session adopted the definitions of three terms viz. (a) risk

of causing significant transboundary harm; (b) transboundary harm; and
(c) State of origin.

Paragraph (a) of draft article 2 defines risk of causing significant
transboundary harm as encompassing a low probability of causing disastrous
harm and a high probability of causing other significant harm. It alludes
to the combined effect of the probability of occurrance of an accident and
the magnitude of its injurious impact. It is the combined effect of risk
and harm which sets the threshold. In the view of the Commission a
definition based on the continued effect of risk and harm appropriate for
the proposed article and that combined effect should reach a level that is
deemed significant. The view prevalent in the Commission is that the
obligations of prevention imposed on States should not only be reasonable
but also sufficiently limited so as not to impose such obligations in

respect of virtually all activities because the activities under consideration
are not prohibited by international law.

The definition allows for a spectrum of relationship between risk and
harm all of which would reach the level of significant harm. It identifies
two poles within which the activities proposed to be regulated, will fall.
One pole is where there is a low probability of causing disastrous harm—
the characteristic of ultra hazardous activities. The other pole is a high
probability’of causing harm which while not disastrous is still significant.
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. . . le
1t is to be understood that significant 1s sometimes more thzlzrcli (:etif]t;:)ta]
' i d to a real deter1
substantial. The harm must lea ;
but less than serious or ‘ : N et
S 1 health, industry, property, :

ct on such matters as huma: _ : e
effzgriculture in other States and such detrimental effects must be suscep
or Pt
of being measured by factual and objective standards.

Paragraph (b) defines transboundary 'har_m as .meamr;:gmatrl:;rg; Zaélts;c;
-1 the territory of or in places under the jurisdiction or
. the State of orign whether not the States share 'a <.:or¥1m'on
e thag' definition incluaes activities conducted under the _]ul'lSdlCtl.On
o) Tl lsf' State for example on the High Seas or within the Exclusive
oo 0Z ; e of a coastal State with effects on the territory of another
o | Olllaces under the other State’s jurisdiction or contro'l‘ The
'State '(c))rn liri tr()) be‘able to clearly distinguish between a.State. to whlch an
mt?n_tl "fhin the ambit and scope of the proposed articles 1s attrxbutaple
o gtlz;te which has suffered the injurious impact. The segaratmg
fl;r(c))::ld;:lries are the territorial boundaries,gurisdictional bgundgr;:stoargc;
control boundaries and therefore the term t_ran.sb.ounda.ry arr;]()therw.lse
understood in the context of the expression w1th¥n its tef:rntct).rzl;) :
under its jurisdiction or control as employed in draft arti i

Paragraph (c) of draft article 2 defines the State of origiln z;s t:e.: it:ﬁz
1 ' ' der the jurisdiction or control ol whi¢
in the territory or otherwise un . o el

1viti i i | are carried out. The definitio
activities referred to In article imtioR e

i than one State of origin they s

explanatory and when there 1s more ‘ n
ingividually and jointly as appropriate comply with the provisions of the
proposed article.

. - » 1rst

Draft article 11 entitled “Prior authorization sets ou; thf'vgirzs
supervisory function and responsibility of a Statedm re;pect 0 da:elq s
i i ] ' ienificant transboundary harm an ]
involving a risk of causing signt nt t : s
the prior authorization of the State within whose .terr.ltor)f orljurlrsedlzired
or control they are conducted. Such prior autho.rlza.tlon 1S 180 e(iln e
to be obtained in the event that a major modlflc.atfon-or c anfgnvolv'lng
activity is planned and which may transform an activity into one 1
a risk of causing significant transboundary harm.

This formulation is in effect a modified version of th.e opening rstzztcgzz
of the measures on preventive measures that the Spemaleapgg o
proposed in his eighth report. It wF)uld have been O dser;/ s provide
stipulation relating to prior authorization, as fo.rmllllated, hoe Ty ol
or envisage the periodic renewal of- the aut_horlzatlon or t‘dee;:ation o
even the obligation to withdraw it in certain cases. Consl
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be giv i i
erig()dgacn to _the issue of expanding the scope of the provision to cover
p review and renewal of authorization of activities involving risk

Draft article 12 on Risk Assessment stipulates that a State shall ens
that an assessment is undertaken of the risk of the activity causing si iﬂcure
tral'lsboundary harm before taking a decision to authorize ang:ct' ?m
which though not prohibited by international law creates a risk of cauw'lty
Fransboundary harm. It is further provided such an assessment shsuig
include an evaluation of the possible impact of that activity on ersu
or property as well as on the environment of other States. perons

It may be recalled that the Special Rapporteur had last year explained
thaF a.ssessment did not require that there must be certainty that a particul
activity would cause significant transboundary harm, but only certainiir
thzllt a sigqiﬁcant risk of such a harm existed. Opinion was divided conceminy
th1§ provision with some members believing that it was the State itsel%‘
which should make the assessment, and others arguing that it was th
duty of the operator to undertake such assessment. The Commissio ;
however, feels that as these articles are designed to have global applicatio[r:,

they cannot be too detailed and that the ‘ontai
should t .
necessary for clarity. y contain only what is

The subject matter of this draft article on assessment and, the
requlrements of exchange of information and consultation covere,d b
articles 15, 16 and 18 are closely linked and must be read together Al}i
are gqared to an objective which is very important for the purposes (;f an
effective prevention regime, namely encouraging the participation of the
Sta-te. prt?sumed to be affected so that it can help to ensure that the
actlylty is carried out more safely in the State of origin and at its own
territory to prevent or minimize the fransboundary impact.

l-OleThe:j rgqmremept of epviropmf:ntal impact assessment plays an important
and, ]a)n 1sl compatible \-mth l?nn01ple of the Rio Declaration on Environment
aétiVit;\;et(})‘;;?lent \lyll(nch like-wise pr‘ovi.d('as for impact assessment of
aouvt are likely tQ have a significant adverse impact on the
o nment. The draft article leaves open the question of who should
iv ;atusc}: otll:;:dats)ses;ment to the States:. Neither does the draft article specify
e oo cz, the content of the risk assessment. In sum the specific of
o theyrisgl;(ovemmental, non-governmental or operator) who shall
e assessment and accept responsibility therefore—as well
at ought to be the content of assessment is left to the domestic law

of the State in which such assessment is conducted. )

Statl)rhaft_artlcle 13 on “Pre-existing Activities” provides that where a
aving assumed its obligations under these articles, ascertain that
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an activity with a risk of causing a transboundary harm is being conducted
in its territory or otherwise under its jurisdiction or control without the
required prior authorization it shall direct those responsible for carrying
out the activity that they obtain the necessary authorization. Pending
authorization the State may permit the continuation of the activity in
question at its own risk.

It was pointed out during the discussions in the Commission that
draft Article 13, extended the scope of international liability to pre-
existing activities, which may have continued for several years without
ever causing harm. This presupposed that they had not involved any
significant risk at the outset. To subject pre-existing activities to the
requirements envisaged might create differences in the relationship between
the State and the operators, since the new demands of the State with
respect to prevention could be regarded as a departure from the initial
undertaking or as a modification.

Draft Article 14 entitled “Measures to Prevent or Minimize the Risk”
requires States Parties to take all legislative, administrative or other actions
to ensure that all necessary measures are adopted to prevent or minimize
the risk of transboundary harm of activities not prohibited by international
law and carried out in the territory or otherwise under the jurisdiction or
control of a State which create a risk of causing significant transboundary
harm through their physical consequences. It needs to be stated that the
Drafting Committee had proposed that the expression “prevent and minimize
the risk” of transboundary harm in the present and other draft articles is
to be reconsidered in the light of the decision of Commission as to
whether the concept or prevention includes, in addition to measures aimed
at preventing or minimizing the occurrance of an accident, measures
taken after the occurrance of an accident to prevent or minimize the harm

caused.

Draft Article 14 bis (formerly 20 bis) on “Non-transference of Risk”
stipulates that in taking measures to prevent, control or reduce the
transboundary effects of dangerous activities States shall ensure that risk
is not simply transferred directly or indirectly, from one area to another
or that one risk is not transformed from one type into another. It reiterates
a general principle of non-transference of risk and is inspired, inter alia
by the provisions of Article 195 of the Convention on the Law of the Sea,
1982 and Principle 14 of the Rio Declaration on Environment and
‘Development, 1992. It may be recalled that during the debate at the forty-
fifth Session whilst some members of the Commission had deemed this
provision logical to be included in the draft articles, others had taken the
view that the proposed article only complicated the proposed provisions.
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Legal Consultative Committee held at the UN Headquarters in New York
in October 1994.

The discussions in the Seminar were based mainly on the papers
presented by panelist which included Mr. S.T.A. Epaminondas, the Cyprus
High Commissioner; Mr. M. Tom George, Minister, Nigerian High
Commission; Dr. P.S. Rao, Joint Secretary and Legal Advisor, Ministry
of External Affairs, Government of India; and Dr. V.S. Mani, Professor
of International Space Law, Jawaharlal Nehru University. Valuable
comments and observations were made by several participants notable
among whom were Ambassador Chusei Yamada, the President of the
AALCC; Dr. Najeeb Al-Nauimi, the Vice President of the Committee;
Mr. Anthony Forsow, Ghana High Commissioner, and Professor
Rahamatullah Khan, Jawaharlal Nehru University.

The debate on the subject covered almost all fundamental aspects of
the proposed International Criminal Court viz. the mode of its establishment;
the relationship of the court with the United Nations in particular the
Security Council; the question of jurisdiction of the proposed court; the

law applicable etc. Several auxiliary questions arising out of these issues
were also debated.

Dr. Najeeb Al-Nauimi, Minister Legal Advisor, Government of the
State of Qatar and the Vice-President of the AALCC in his address
referred to the various aspects of draft statute. Although in his view, the
International Law Commission’s (ILC) work on the draft was good, the
draft Statute presented was far from perfect as it had many gaps which
required to be considered. In his view the questions of sovereignty needed
further examination. He also noted that the provisions relating to collection
of evidence and application of procedural aspects called for thorough
examination. One of the areas which required review was concerning the
“relationship between the Security Council and the International Criminal
Court”. In conclusion, he hoped that the discussion in the Seminar would

go beyond the traditional areas and would lead to few possible new
dimensions.

Dr. P.S. Rao, Joint Secretary and Legal Advisor, Ministery of External
Affairs, India and the Member of the ILC gave an account of the evolution
of the substantive aspects concerning the establishment of an International
Criminal Court. In his assessment of the various factors which were
crucial in the evolution of the Court, he made particular references to the
Paris Peace Conference, Genocide Convention and several other unofficial
proposals. In the post-second World War era, his reference was to Nuremberg
and Tokyo Tribunals. He also traced evolutionary process within the ILC
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itself in the early 1950s and its renewed importance in the recent times.
According to Dr. Rao, the revival of the idea at thF: ILC was due to .the
increasing dissolutions in the international .socu:ty.ltself. To substantla.te
these views, Dr. P.S. Rao referred to the mcreasn'ng deg.re'e .of terr_or1§t
activities, violation of human rights, crimes relating to illicit traffic in

narcotics. He also noted the increasing inability of the Security Council
to deal effectively with these crimes.

In his address Dr. Rao referred to the primary work of the ILC ie.,
the Code of Crimes. He made a particular refer.enc.e to th<-: definitional
problems in the Code. He noted that these difﬁcult.les in deﬁpmg accuratgly
some of the categories of crimes such as aggression, terrorls_m, apartheid,
intervention etc. arose due to political and other rea.so.ns involved. He
pointed out that in these circumstances it would be dlff:lCult for the ILC
to find a common factor to establish a consensus. In this r(_egard, h.e a‘lso
noted the conflicting views prevalent as regards the question of linking

the Code and the Court.

In the last part of his address Dr. Rao outlined.thc spec}fic aspect,s
of the draft statute. He referred to the issues concerning ‘appl}cable law’.
He also referred to the implications of having an a-d hoc trlbunal: ’.Fhe
complicated question in his view, was primarily.concemmg, the“COHIIpB:tlb.lllt’y
of the national criminal jurisdictions with the trial procedures. “J Ul’lS(.iICthI.l .
he noted, was accordingly another issue which eluded consensus. Financial
constraints at various stages of operation, in his view needed greater

consideration.

Mr. Chusei Yamada, the Chairman drew the attention of tbe participants
to the background study prepared by the AALCC Sec‘reitarlat. He hoped
that it would be of help in outlining the major prov131ons.of thfe dra.ft
statute. He clarified that the ILC members attended the deliberations 1n
their individual capacities. He also expressed the view that as a merr_\ber
of the ILC, he did not necessarily endorse all the commentaries provided
in the ILC draft. He also drew the attention of the participants to the
establishment of an ad hoc committee by the Sixth Committee (Legal) of
the General Assembly to thoroughly discuss these as.pects. He hoped that
these aspects would be taken note of by the participants.

In the discussion that followed, Dr. Najeeb Al-Nauifn? felt tl?at t'he
political consensus was the main issue. Mr. Tom George, Minister, ngerlar:i
High Commission, agreed that these issues were complex and elude
consensus. He felt that there should be ways to overcome the pro.ble'ms
and complexities. In this regard, he referred to the successful functioning
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of the International Court of Justice (ICJ). Dr. P.S. Rao while distinguishing
the civil and criminal jurisdictions and the possible implications, expressed
the view that there should be a non-discriminatory comprehensive criminal
jurisdiction. Mr. Anthony Forsow, the High Commissioner of Ghana
expressed the view that a permanent court be established by overcoming
all the hurdles. There was also a view expressed by one of the participants
(Capt. J.S. Gill) that the implications relating to maritime crimes, such as
piracy should be given due consideration. Mr. Chusei Yamada, the Chairman
drew the attention of the participants that it was left finally to the States
to decide the modalities of submitting an accused to the ICC. He also
noted that the consent of the individual was not required. He also drew
a distinction between the application of substantive and procedural law.

He noted that at the stage of trial, the procedural aspect of the law would
be decided by the Court itself.

The Second session of the Seminar was chaired by Dr. Najeeb Al-
Nauimi, Minister Legal Advisor, Government of the State of Qatar. Prof.
Rahamatullah Khan of the Jawaharlal Nehru University, New Delhi and
a member of the Executive Council of the ISIL, initiated the discussion.
He mainly dealt with the question of the desirability of the establishment
of permanent International Criminal Court and its repercussions in the
post-cold war scenario wherein a new world order as envisaged and
designed by few powerful states; and the conflicting interpretation concerning
peace enforcement provisions of the UN Charter and the views given by
the Security Council in this regard; and observed that the ICC considering
this is a judicial solution to a political problem.

Mr. M.M. Tom George Minister, Nigerian High Commission, in his
paper referred to the historical reasons which necessitated the establishment
of the ICC. He also referred to the jurisdictional issues of the ICC in
relation to other international tribunals. While referring to the scope of
the applicable law, he expressed the view that the regional treaties should
be considered along with the multilateral universal treaties. He also noted
the problems prevalent in the enforcement procedures. He suggested that
the proposed ICC should be delinked from the Security Council. He also
expressed the view that the proposed Court should be situated in one of
the countries of the South and he offered his country’s cooperation in
this regard. With a view to make the Court more accessible, he suggested
that the Court’s locus standi principle should not only be limited to
States. He proposed that the UN Human Rights Commission, National

and International Bar Associations could be allowed to bring the cases
before the Court.
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‘In his address Mr. Stavros A. Epaminondas the High Commissioner

Cyprus, expressed the view that the ICC s.hould be createq by a treaty.
2 ){P ;oposed that it should be closely linked to the United NaFlo.ns.
E ﬂlSO feferr;:d to the complexities involved in Article 20 while? listing
B es. He would prefer the formulation as it appears in Articles 21
E* Cl’l2m f.the Draft Code of Crimes against the Peace and Security of
B 2' ((i)and adopted on first reading rather the formulation listed in the
Mankmntar to Article 20 of the Draft Statute. Thus the exceptionally
CO‘mmewar Zrimes of “The establishment of settlers in an occupied teltritory
Ser(;ou}ianges to the demographic composition of an occupied tc?mtory”
and tche “deportation or possible transfer of population”, should be u}cluded
i the list of crimes. He also noted that the system of decla.ratlons of
lancceptance of the jurisdiction that is envisaged by the Inter.ne.ltlonal Law
Commission could lead to a situation where, although a sufficient n.umbe;
of states are prepared to establish such a Coun, a lack .of declaratlgns o
acceptance of the Court’s jurisd.iction will mean that it can exercise no
or only very few practical functions.

Professor V.S. Mani, Jawaharlal Nehru University, New Delhi. primarily
addressed the jurisdictional issues of the Court. He .als$> .referred to the
ILC’s initial work and the views expressed by few individual mem?ers
regarding the establishment and viability of Fhe ICC. He referred to varfloll]ls
authorities in this regard. Prof. Mani specifically addressed some 0 tbe
important provisions of the Draft Statute, such as (a) The Preafnble,T(h)
Jurisdiction; (c¢) The issues concerning the access to th.e C.ou?'t, .(d) Z
action by the Security Council; (e) Challer?gés .to.Jurlsdlctlonhan
admissibility and (f) Conflicting-overlapping of _]urlSdlCthI-ls. Mr. Ant orll]y
Forsow, the High Commissioner of Ghana expregsed his views on the
issues concerning jurisdiction. Dr. Najeeb, the Chalrmap pointed out the
limited mandate of the ILC as given by UN. He also pointed out that the
political constraints were not in its purview.

While responding to the comments made, I?r. P.S. Rao addressetd
some of the specific issues, such as list of <':r1mes', knowledge, stat‘%
responsibility and crimes. There was a brief discussion on the lssuejb(l)
enforcement. During this discussion a reference was made to the possible
conflict between the final resolution of the dispute by the. ICJ and_ the
enforceability of the same by the Security Cour_lcil. Dr. Najeeb clarified
the exact operation of these provisions and pointed out that there were
no conflict situations in its actual operation.

In his concluding remarks, Dr. Najeeb thanked the participants for
making the Seminar a fruitful one. Prof. R.P. Anand, on behalf of ISIL
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also t.hanked t.he participants. He felt that the purpose of the Seminar was )
to raise questions and understand their implications that, he noted, was

achleyed. Mr. Ta.ng Chengyuan, the Secretary-General, AALCC, while
thanking the participants, noted that the Seminar serv

! ' ed its purpose b
generating a lively and purposeful discussion. = o

IX. International Trade Law

(i) Introduction

- The AALCC Secretariat prepares a report on the recent legislative
developments in the field of international trade law every year. The
purpose of such reports is to keep member states abreast with the recent
developments in this field. The Organizations covered include the UNCTAD,
UNCITRAL, UNIDO, UNIDROIT and the Hague Conference on Private
International Law. Also under the article 4D of the Committee’s statutes:
the functions and purposes of the committee shall be:

“to exchange views and information on matters of comman concern
having legal implications and to make recommendations thereto, if
deemed necessary”. The AALCC Secretariat undertook a study on
“The New GATT Accord”. This study has also been reproduced in this
chapter.

Thirty-fourth session: Discussions

The Deputy Secretary-General (Mr. Essam Abdel Rehman Mohammed
introduced two Secretariat documents viz. (1) Report on the Legislative
Activities of the United Nations and other International Organizations
concerned with International Trade Law (No. AALCC/XXXIV/Doha/95/
10) and the Report on the International Seminar on Globalization and
Harmonization of Commercial and Arbitration Laws, held in New Delhi
on 31 March—1 April 1995. (Doc. No. AALCC/XXXIV/Doha/95/10-A).
This Seminar* had been organized by the AALCC with the technical
Support of UNCITRAL, UNIDO, World Bank and WIPO and hosted by
the Indian Council of Arbitration.

=
* The Report of the Seminar has been annexed at the end of this Chapter at Page 337.
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The Report focussed on the legislative activities of UNCITRAL,
UNCTAD, UNIDO and UNIDROIT. In addressing the work of UNCITRAL,
the report has dealt primarily with the UNCITRAL Model Law onp
Procurement of Goods, Construction and Services, the text of which had
been adopted by UNCITRAL at its 1994 Session. As for UNCTAD, the
Report gives an account of the functional reorientation and institutiona]
restructuring which the UNCTAD had undergone since UNCTAD VIII.
The report provided an overview of the work of UNCTAD in such areas
as International Trade, Trade Efficiency, Transnational corporations and

Investment, Privatization and Enterprise Development, Commodities,
Services, Poverty Alleviation etc.

On UNIDO, the Report gives a brief account of projects nearing
completion: (i) Principles for International Commercial Contracts; (ii)
International Protection of Cultural Property; (iii) International aspects of
Security Interests in Mobile Equipment; (iv) Franchising; (v) Inspection

Agency Contract; and (vi) Civil Liability connected with the carrying out
of dangerous activities.

The Representative of UNCITRAL commended the Secretariat for
providing a succinct account of the work of UNCITRAL, and observed
that since there was a general acceptance that creation of a conducive
legal infrastructure was a sine qua non to the growth of international
commercial transaction, the role of UNCITRAL was tailored to the
achievement of that objective. The UNCITRAL texts were developed by
legal experts representing the main legal systems and as such were
internationally accepted. He then provided the context in which UNCITRAL
had undertaken the work leading to the adoption of UNCITRAL Model
Law or Procurement of Goods Construction and Services. It had been
noted that procurement legislation in many countries were deficient, and
lacked transparency and clarity which often resulted in misuse of public
funds and corrupt practices. This prompted UNCITRAL to develop this
Model Law which is intended to assist States in updating and modernizing
their existing procurement laws or favour the enactment of new legislation
where none existed. He urged the Member States in the AALCC to
consider the Model Law while revising the existing procurement legislation
Or enacting a new one. He pointed out that there was already a fair
amount of interest in the Model Law and that UNCITRAL was ready to
provide technical assistance to States enacting or revising the procurement
legislation. He also referred to the work UNCITRAL was undertaking in
relation to BOT contracts by which developing countries lacking finance
can promote infrastructure development.

The Delegate of the Republic of Korea noting that the BOT mechanism
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had emerged as a preferred contractual modality for promoting inf.rastructure
davelopment wished to know the recent successful BOT projects.
e »

The Representative of UNCITRAL poir_lted out that the BOT criner(ihanflsiz
for infrastructure development was a falr]y new concept, and the;r%g'r
there were no examples of completed pl'.()_]eC[S yet. He stated tha ot
was a method of project financing wherein gover.nment gave concessio

build, operate and transfer the project at the flnlal stage. This prOf:ess
:gok a c,onsiderably long time. He drew the attention .of the C(.)mmlt.tee
to some of the projects in South East Asia which wer-e either at dlscussmrrl
stage or at the stage of execution. Hfa made a part.lcular reference to a
hygel project being undertaken in Paklst‘an. He alsQ 1nf.ormed.the Plen.ary
about the widespread application of thls.mechamsr.n in _Latm Ar.m.arlca.
He was of the view that the BOT mechaplsm of project finance was sure
to emerge as a major factor in the coming decade.

The Deputy Secretary-General (Mr. Essam Abdel Rehman Mohgmrgeqz
also introduced the study on the New GATT .agreement contﬁme fn
document AALCC/XXXIV/Doha/95/11. He pointed out thatAt e ma:]t
focus of the study was to highlight some of the features of this / gr.eem?b)
in three crucial areas, namely (a) The World Trade Orgamzatlor: )
Trade-related Investment Measure and (c) Trade.-relqted.Asp;:lc s o
Intellectual Property Rights. He also no.ted that the m.1pllcat10ns fow1tr}11§
from these Agreements had both positive and negative aspectsf or e
Member States of the AALCC. He pointed o.ut that t.he study be o}r]e y
Committee outlined the major policy initiatives which actually 3 apeS
the Final Agreement. In his view the approz.lc.h adopted by the .stu y \tavaf
to see how best.the Agreement could be utilized to serve the interest o
countries belonging to different categories.

The WTO, he noted was to facilitate the implementation, admlnlsFrat(ljon
and operation of the Uruguay Round Agreements .and alsp pr(i:/'ll(:ferazi
forum for negotiations among its members concerning their multi .
trade relations. As regards the Agreement on trade-.related mvest'rrtl.n
measures, he pointed out that the study outlined the divergences ex(;s ;ng
in the negotiation of investment measures between the d.evelope ane
developing countries. On the other hand, intellectua.l property rights prese e
an entirely new transwork. Accordingly, he pointed out, the}s;:;pewem
intensity of the obligations contained in the Agregment onT _s,tionS
far beyond what had been envisaged at the beginning of the negotia Side;
The primary focus of the study, he no'ted, was on the need to con
the requirements of developing countries.
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(ii) Decision on the “Progress Report in the field of
International Trade Law”.

(Adopted on 22nd April 1995)

The Asian-African Legal Consultative Committee at Its Thirty-fourth
Session:

Having taken note of the Report concerning the “Legislative Activities
of the United Nations and other International Organizations concerned
with International Trade Law” contained in Doc. No. AALCC/XXXIV/
Doha/95/10 and the Secretariat study on “The New GATT Accord: its
implications for the Asian-African Countries” contained in Doc. No.
AALCC/XXXIV/Doha/95/11;

1. Expresses its appreciation for the brief of documents prepared by
the Secretariat on the recent developments in the field of International
Trade Law;

2. Also expresses its appreciation for the continued co-opecration
with the various international organizations competent in the field of
international trade law and hopes that this cooperation will be intensified
in the future;

3. Urges the Members States of the AALCC to consider the
UNCITRAL Model Law on Procurement of Goods, Construction and
Services as they reform or enact their legislation on procurement and also
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rati.fyi.ng or acceding to the other texts prepared by
mmission on International Trade Law (UNCITRAL);

4. Requests the Secretary-General to continue to monitor th
developments in the area of international A
thereon to the Asian-African Le
fifth Session.

to consider adopting,
the United Nations Co

trade law and present a report
gal Consultative Committee at its Thirty-

(iii) Secretariat Brief

. A. Legislative Activities of United Nations and
other Organizations Concerned with
International Trade Law

UNITED NATIONS COMMISSION ON INTERNATIONAL
TRADE LAW (UNCITRAL)

The twenty-seventh session of the United Nations Commission on
International Trade Law (UNCITRAL) was held at the UN Headquarters
in New York, from 31 May to 17 July 1994. The substantive topics
before this session were: (i) New International Economic Order—Draft
Amendments to the UNCITRAL Model Law on Procurement of Goods
and Construction to incorporate procurement of services; (ii) International
Commercial Arbitration—preparation of Draft Guidelines for Preparatory
Conferences in Arbitral Proceedings; (iii) Legal Issues in Electronic Data
Interchange (EDI)—Preparation of Model Statutory Provisions on EDI;
and International Contract Practices; Draft Convention on Independent
Guarantees and Stand-by Letters of Credit. The Commussion aiso considered
possible future work to be undertaken in relation to assignment of claims
and related matters; cross-border insolvency and Build, Operate and Transfer
(BOT) arrangements.

The main focus of discussion at this session was, however, a set of
draft amendments aimed at incorporating the procurement of services
into the UNCITRAL Model Law on Procurement of Goods and Construction,
adopted at its last session in 1993 and consequent draft amendments to
the Guide on Enactment of the Model Law on Procurement of Goods and
Construction aimed at extending the scope of the Guide to procurement
of services. The Commission adopted these amendments resulting in the
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establishment of a more comprehensive Model Law on Procurement entitled

“UNCITRAL Model Law on Procurement of Goods, Construction and
Services”.

On the topic of International Commercial Arbitration, the Commission
examined the draft of the guidelines on Preparatory Conferences in Arbitral
Proceedings prepared by the Secretariat. It is often considered useful to
hold, particularly in international cases, a preparatory conference at an
early stage of the arbitral proceedings amongst the participants to an
arbitration. At such a conference, appropriate procedural decisions are
taken and details of procedure settled so as to make the subsequent
arbitral proceedings more predictable as well as more efficient and cost-
effective. The preparation of the proposed Guidelines is motivated by the
consideration that in appropriate circumstances, a preparatory conference
is a useful exercise and internationally harmonized guidelines would assist
practitioners in deciding whether to hold a preparatory conference, and
if one is to be held, to help them prepare it and carry it out. The Draft
Guidelines is made up of three chapters: Chapter I sets out general
considerations; Chapter II sets out the guidelines on convening and
conducting of preparatory conferences. Chapter III sets out guidelines on
a checklist of possible topics which might be addressed in the preparatory
conference. These issues could be divided into two parts: Issues required
to be addressed at an early stage of the arbitral proceedings. These would
include rules governing arbitral procedure, language of the arbitral
proceedings and the place of arbitration. Issues which could be taken up
at a later stage of the arbitral proceedings would include: definition of
issues and the order of deciding them; undisputed facts or issues, matters
relating to taking of evidence etc. Further issues suggested during the
course of this Session for coverage in the proposed guidelines included:
designation of an appointing authority if such an authority had not been
designated; confidentiality of information disclosed during the arbitral
proceedings; the use of EDI in the conduct of arbitral proceedings; and
establishment of ground rules for communications between the parties
and the arbitral tribunal.

After examination of the proposed Draft Guidelines, the Commission
requested the Secretariat to revise them in the light of the suggestions
made at the present session and to submit revised draft Guidelines with
a view to finalization of the text at its next session.

On the topic of Legal Issues in Electronic Data Interchange (EDI),
the Commission had before it two reports of its Working Group on EDI
(A/CN.9/373 and A/CN.9/390) and noted with satisfaction that the Working
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Group had begun the preparation of model statutory provisions for uniform
rules on the legal aspects of EDI and related means of trade data
communication. For expediting the work, the Comm1§51on request'efi th?,
Working Group on EDI to at least complete a set of basnf: “.core.prowsnon?
for consideration at the next session of the CommlsS{on 11} 1995, in
particular since it had already been decided that the relatlonsh.lp between
EDI users and public authorities as well as consumer transactions would
not be the focus of model statutory provisions.

On the topic of International Contract Practices, the Commission
noted the progress made by its Working Group on International Contract
Practices as set out in the reports of the Working Group (A/CN.9/388 and
AJCN.9/391) towards developing the draft of a Convention on Independent
Guarantees and Stand-by Letters of Credit. The Working Group had revised
17 of the 27 articles of the Draft Convention. The Commission asked Fhe
Working Group to expedite its work so as to present the Draft Convention
at its next session in 1995.

Finally, the Commission addressed itself to the scope of the yvork to
be undertaken in regard to the three new topics before it: namely, assignment
of claims and related matters; cross-border inso}vencyE and BOT
arrangements. As regards the first topic, the Cqmmlsspn demdf:d to ll@lt
itself to assignment of international commercm.l recelv.ables, 1.€e. clan_ns
for payment of sums of money that arise from international commerc':lal
transactions, including assignment by way of sale or by way of securlt).',
non-notification assignment (a type of assignment in which th.e debtor is
not notified of the assignment) and factoring (sale of receivables for
financing and other purposes) to the extent not cover.ed in the UNIDROIT
Convention on International Factoring of 1988. This Convention covers
assignments both by way of sale and by way of security. The Cgmm1331on
requested the Secretariat to prepare a detailed study on the 1ssue§ that
had been identified, possibly accompanied by a first dfaft of the gmfgrm
rules in cooperation with UNIDROIT and other international organizations
active in this area such as the World Bank, the European Bank for
Reconstruction and Development and the Inter-American Development
Bank.

On the topic of cross-border insolvency, in which the problerps are
compounded by a wide disparity of national laws and conflicting
jurisdictions, the Commission decided to concentrat.e on three sub-are_as,
namely, judicial cooperation, “access and recognitlon”. and formullat%on
of a set of model legislative provisions on insolvency aimed at ac.hle?/lpg
substantive unification of the insolvency law. In regard to judicial
cooperation, the questions needed to be resolved included the extent of
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Jjudicial cooperation possible under the current law, for example by the
application of the notion of comity and framing of necessary rules by
which through judicial cooperation the problems arising as a result of
parallel proceedings and conflicting legal regimes and jurisdictions could
be addressed. “Access and recognition” concerned the granting of access
to courts to representatives of foreign insolvency proceedings or creditors
and to giving recognition to orders issued by foreign courts administering
insolvency proceedings. The Commission, however, decided to ask the
Secretariat to undertake at the present stage work on the twin issues of
judicial cooperation and access and recognition.

On BOT arrangements, the Commission decided to study the desirability
and feasibility of undertaking work on some of the legal problems that
arise in BOT projects, including the creation of an enabling framework
for such projects, after the UNIDO had finalized its “Guidelines for the
Development, Negotiation and Contracting of BOT Projects” in September
1994. Typically, a BOT project is one in which a Government grants a
concession for a period of time to a private consortium for the development
of a project, the consortium then builds, operates and manages the project
for a number of years after its completion and recoups its construction
costs and makes a profit out of the proceeds coming from the operation
and commercial exploitation of the project. At the end of the concession
period, the project is transferred to the Government. Although BOT projects
have already been used in the development of large infrastructural projects
such as telecommunications networks, highways and other public
transportation projects, port facilities and in energy supply, increasingly
it is also being utilized for medium and small scale projects. BOT projects
are particularly attractive for developing countries faced with decreasing
borrowing capacity and declining budgetary resources. It yields them an
opportunity to finance projects without involving public funds and without
guaranteeing the repayments on any loans or returns on the investments
made on the project.

Since a major achievement of the twenty-seventh session of the
Commission has been the adoption of a consolidated text of the Model

Law encompassing procurement of goods, construction and services this
note focusses only on this important legislative work.

UNCITRAL Model Law on Procurement of Goods Construction
and Services
Background

The work on the subject of procurement was first undertaken by
UNCITRAL in 1986 and had been entrusted to its Working group on
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NIEO. Since different considerations were involved in the ;.)rocur.emem
of goods and construction and in the procuremeqt of services, it was
decided at that time to first take up the preparation of a Model Law
devoted to the procurement of goods and construction. Cor.lseque.ntly
between 1986 and 1993, the Working Group on NIEO devoted six sessions
to the elaboration of the draft text of the Model Law on P.rocurement of
Goods and Construction. The Working G.roup completed its mandatF at
the close of its fifteenth session by adopgng the draft text. The-dralt of
the Model Law as finalized by the Working Group was then circulated
to Governments and interested intemational.orgjcmlzatlons for comment.
At the twenty-sixth session of the Commission in 1993, the draft. of the
Model Law on Procurement of Goods and Construct.lon wgs exafmned in
the light of the comments received. At the end of its deliberations, the
Commission formally adopted the draft text as “UNCI_TRAL Model Law
on Procurement of Goods and Construction”. The Commission also formally
approved the draft of a Guide to Enactment of the Model La.w on
Procurement of Goods and Construction prepared by the Secretariat.

The Model Law on Procurement of Goods and Construction consisted
of a Preamble and 47 articles arranged under five chapters. .Chapter I set
forth general provisions in Articles 1 to 15. Chapter .II llSt('?,d out. the
various methods of procurement and conditions for thel'r use in Articles
16 to 20. Chapter III dealt with Tendering Proceedings in Articles 21 to
35. Chapter IV set out the provisions relative to procurement methods
other than tendering in Articles 36 to 41. Finally, Chaptel.' V set forth
provisions establishing a right of review of acts .and decnslolns of the
procuring entity and governing its exercise in Articles 42-47.

At its twenty-sixth Session (1993), after adopting the Model Law on
Procurement of Goods and Construction, the Commmission asked the Wo'rl'(mg
Group on NIEO to proceed with the preparation of model statutory prpwsnons
on procurement of services. The Working Group devoted its sixteenth
(Vienna, 6 to 17 December 1993) and seventeenth (New.York, 14 to 25
March 1994) sessions for the purpose of discharging this mandate.

The Working Group began its task by considering the two appl.'oaches
mooted before it in implementing its mandate. The first one consns.ted of
the formulation of a free standing model law dealing exclusively with the
procurement of services. This approach was stated to have the advantage

of underscoring a distinct and specialized treatment for the procurement

1. For detailed analysis of the Model Law on the Procurement of Good§ and Construction, see N(t)’tles
and Comménts of the AALCC Secretariat prepared for the 48th Session of the General Assembly.
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of services because unlike in the case of procurement of goods and I

construction, it was mostly governed by non-price considerations. Moreover,
the existing Model was premised on the tendering method which in most
cases would be unsuitable for the procurement of services. The second
approach advocated consisted of making suitable amendments and additions
to the existing Model Law with a view to the elucidation of a consolidated
text dealing with the procurement of goods and construction as well as
of services. This approach was considered preferable for a number of
reasons: (i) Most provisions of the existing Model Law were in substance
also applicable to the procurement of services: (ii) At the national leve],
States traditionally dealt with procurement of goods, construction and
services in a consolidated text; and (iii) it was true that procurement of
services required a specialized treatment in most cases, but it was thought
to be inadvisable to preclude the use of other methods of procurement in
the case of procurement of services in the circumstances when it would
be advisable to have recourse to those methods. In the light of the
aforementioned discussion, the Working Group eventually decided to
follow a mixed approach, consisting of a consolidated model statute
dealing with the procurement of goods, construction and services with a
more distinct treatment for the procurement of services. Having decided
this course of action, the Working Group proceeded to undertake a review
of the provisions of the existing Model Law article by article so as to
ascertain what drafting or substantive changes would be required to be
effected therein to ensure that they are applicable to the procurement of
goods and construction as well as to the procurement of services and to
provide for a preferred method for procurement of services in a separate
chapter, except in cases falling within the conditions of use of tendering
in the cases of services or in cases subject to procurement by other
methods (restricted tendering, two-stage tendering, competitive negotiation,
single-source procurement, and request for quotations).

Having decided on the structure of the Model Law applicable to the
procurement of goods and construction as well as of services, the Working
Group effected the necessary drafting and/or substantive changes in the
provisions of the Model Law on Procurement of Goods and Construction
which are as follows:

Title : It was decided to entitle the revised text as “UNCITRAL
Model Law on Procurement of Goods, Construction and Services”.

Preamble : Both in the chapeau and sub-paragraph (c) a reference to
“services” was included.
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Article 2
Definitions

The definitions of ‘procurement’, ‘goods’ and ‘construction’ were

yevised to accommodate the new context. Further, a definition of ‘services’

was added in sub-paragraph (d) Bis.?

Article 6

Qualifications of suppliers and contractors
The qualifications of suppliers and contractors were improved in

view of the extensior of the text to cover procurement of services. Furtl.le'r,
a proviso was added to the end of paragraph (5) so as tg pl.'Ohlblt
discrimination amongst suppliers and contractors based on criteria that
were not objectively justifiable.

Article 7

Prequalification proceedings

Paragraph (3) was amended to make the prequalification proceedings
applicable to all methods of procurement including the principal method
for the procurement of services as provided for in Chapter IV Bis.?

Article 9
Form of communications

Drafting changes were inserted to adjust this provision to the procurement

of services.
Article 11
Record of procurement proceedings

Drafting changes were made in paragraphs (1)(d), (e) and (f) and a
new provision was added as (i) Bis.* Paragraph (1)(d) was amend'ed to
ensure that in the circumstances where a tender, proposal or offer did not
involve a price or price-determining mechanism and .if other terms were
not known to the procuring entity, there was no obligation on th(le procuring
entity to record them. Paragraph (1)(e) was modified to pefmlt a margin
of preference in the case of procurement of services. Draft}ng changt? in
sub-paragraph (f) became necessary in view of the relocation of Article
33 on Rejection of All Tenders as Article 11 Bis.? .

A new sub-paragraph (i) Bis® was inserted to requirfe the: procuring
entity to record the grounds and circumstances on which it rellftd to
justify the selection procedure in the case of procurement of services.

This is now sub-paragraph (¢) of the final text.

This is now Chapter V of the finally adopted text.
Paragraph (j) of Article 11 of the finally adopted text.
This is renumbered as Article 12 in the final text.
Sub-paragraph (j) of Article 11 in the finally adopted text.

rL s W
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Article 11 Bis’
Rejection of tenders, offers, proposals and quotations
Article 33 of the previous Model Law was limited to the tendering
method. The present article extends the scope to rejection of tenders,

proposals, offers or quotations because of the incorporation of the
procurement of services in the revised text.

Article 14*
Rules concerning description of goods, construction or services

Drafting changes were inserted in paragraphs (1), (2) and (3) in view
of the inclusion of procurement of services in the revised Model Law.

Article 15
Language®
Addition of the wording ‘or services’ in sub-paragraph (b).

Article 16 ]
Methods of Procurement!'®

Atrticle 16 has been substantially modified. It lays down the ground
rules as to the type of the procurement method to be used irrespective of
whether the procurement is of goods, construction or services. Article 16
establishes the rule that for the procurement of goods or construction,
tendering is the method of procurement to be used normally, while request
for proposals for services, as set out in Chapter IV Bis,'! is the method
to be used normally for procurement of services. For those exceptional
cases of procurement of goods or construction in which tendering, even
if feasible, is not judged by the procuring entity to be the method most
apt to provide the best value, Article 16 provides a number of other
methods of procurement. In the case of services, the procuring entity may
use tendering when it is feasible to formulate detailed specifications and
the nature of services allow for tendering; otherwise it may use of the
other methods of procurement available under the Model Law if the
conditions for its use are met.

Paragraph (4) sets forth the requirement that a decision to use a
method of procurement other than tendering in the case of goods or
construction, or, in the case of services, a method of procurement other
than request for proposals for services, should be supported in the record
by a statement of the grounds and circumstances underlying the decision.

Renumbered as Article 12 in the final text.
Renumbered as Article 16 in the final text.
Renumbered as Article 17 in the final text.
Renumbered as Article 18 in the final text.
Renumbered as Chapter IV in the final text.
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Article 17

Conditions for use of two-stage tendering; Article 19 : Conditions
for use of request for quotations; and Article 20 :
Conditions for use of single-source procurement.'’

Wordings were adjusted to reflect their application to services.

Article 23
Contents of invitation to tender and invitation to prequalify 3

In order to adjust this provision to the procurement of services, the
wordings “or the nature of services and the location where they are to be
provided” were inserted in paragraph 1(b) and “or the timetable for the
provision of services” in paragraph (1)(c).

Article 25
Contents of solicitation documents'
Drafting changes were incorporated in paragraphs (d), (g), (h), ()
and (x) to adjust their application to the procurement of services.
Article 32
Examination, evaluation and comparison of tenders'’
Drafting changes were made in paragraph (4)(c)(i1) and (iii) and (d)
to adjust their application to procurement of services.
Article 36
Two-stage tendering'®

Paragraph (2) was amended to provide that if relevant, the solicitati.on
documents should seek the professional qualifications of the service
providers. Paragraph (3) was amended to clarify that the negotiatl.ons
referred to therein were part of the first stage of the two-stage tendering.

Article 38

Request for proposals'’

Drafting change was made in paragraph (4)(b) to adjust its application
to the procurement of services.

12. Renumbered as Articles 19, 21 and 22 respectively in the final text.
13. Renumbered as Article 25 in the final text.
14. Renumbered as Article 27 in the final text.
15. Renumbered as Article 34 in the final text.
16. Renumbered as Article 46 in the final text.
17. Renumbered as Article 43 in the final text.
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Article 40
Request for quotations and

Article 41
Single-source procurement'®

Drafting changes were made in these provisions so as to adjust their
application to procurement of services.

CHAPTER 1V BIS : REQUEST FOR PROPOSALS FOR
SERVICES"

This chapter, which is made up of six articles, namely Article 41
bis,?® 41 ter,?' 41 quater,?? 41 quinnies,?® 41 sexies? and 41 septies,? has
been added to the Model Law and is entirely a new set of provisions. It
sets forth a set of procedures especially designed for the procurement of
services. The main differences between the procurement of goods or
construction and procurement of services are as follows: (i) Unlike the
procurement of goods or construction, procurement of services typically
involves the supply of an intangible commodity whose quality and enact
content are often difficulty to quantify, The quality of services is largely
dependent on the skill and expertise of the supplier or contractor, (ii)
while in the case of procurement of goods and construction, price is often
the main criterion in the selection process, it is not considered as important
a criterion in the evaluation process as the qualifications and competence

of the supplier or contractor. Chapter IV Bis has been structured to
reflect these differences.

In the normal circumstances, the Model Law mandates the use of
tendering in the procurement of goods or construction, while in the
procurement of services, it prescribes the use of request for proposals for
services so as to give due weight in the evaluation process to the
qualifications and expertise of the service provider. For the exceptional
circumstances in which tendering is not found to be appropriate for
procurement goods or construction, the Model Law offers other methods
of procurement. It also does so for the circumstances in which the special

18. Renumbered as Articles 50 and 51 respectively in the final text.

19. Renumbered as Chapter IV entitled, “Principal method for procurement of Services”.
20. Renumbered as Article 37 in the final text.

21. Renumbered as Article 38 in the final text.
22, Renumbered as Article 39 in the final text.
23. Renumbered as Article 40 in the final text.

24. Tt has been restructured into four articles, namely articles 41, 42, 43 and 44.
25. Renumbered as Article 45 in the final text.
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procedure laid down in chapter IV Bis is not found appropriate or feasible
rement of services.
- t”I}“]l(:eprrnoacilli features of this specialized method for the procurement of
serviges include unrestricted solicitation Of'SL-lpp‘llerS and contractors }z:s
a general rule and predisclosure in the solicitation of proposals of the
criteria for evaluation of the proposals, al.ld use of one of tt_]f three
optional selection methods as provided.for in Article 41 sexies. Thesi
optional selection methods are set out 1n pafagra}phg (2), (3) and (4? 0
Article 41 sexies? In the first meth.od, wh.lch 1s.51m11ar to tendering,
there is no negotiation and the procuring entity subjects all the proposals
that have obtained a technical rati'ng above a set threshold, to a
straightforward competition. Under this method, tbe successful proppsal
will be the one with the lowest price or one with the.best combined
evaluation in terms of both non-price criteria and'the price. The s.econd
optional method is one in which tht? procured entity negotlates w(ljthf'thei
suppliers and contractors, after Wthl"l they .submxt their b'est' an in?
offers. In the third method, the procuring entity holds negotlatlonsh§ohe );
on price with the supplier or contractor who has obtained the highes
teCh(r;llf;:)tzt;r\l/g Bis (Chaper IV in the final Text) sets out the prf)cedur;]il
modalities for the exercise of the request for proposal for services, the
principal method designated by the Model Law f.or procuremgnt of serv.lcciesi
Article 41 Bis on Solicitation of proposals® aims at f:nsurmg the wi est
possible participation by suppliers and contractors in th.e.pr(.)cureme?d
proceedings. However, in cases where .resgrt to open SOllClté:ithfl’fl \fvoi
appear to be unwarranted or defeat the gquctlves of ecor?omy an T' }fl::ir(l) n);,
paragraph (3) permits the procuring entity nc?t .to engage In open sO icita ld
Article 41 ter® contains a list of the minimum mformz.ltlon that shqu
be contained in the request for proposals in order to assist the Suppll.erS
and contractors in preparing their proposals and tq enable the pro;:lurmi;i
entity to compare those proposals on an equal basis. Paragraphs.( ) atr;le
(i) reflect the fact that, in many instances of procurement of services, g
full nature and characteristics of the services to be procured might not be
known to the procuring entity. Since price might not always be a releva?t
criterion in the procurement of services, paragraphs (k.) and (1) are only
applicable if price is a relevant criterion in the Sf:lectlon process.w :
Article 41 quater on Criteria for the evaluation of proposals™ sets

26. Restructured into Articles 41, 42, 43 and 44.

27. These are now contained in Articles 42, 43 and 44.
28, Renumbered as Article 37.

29. Renumbered as Article 38.

30. Renumbered as Article 39.
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out the permissible range of criteria that the procuring entity may apply
in evaluating the proposals. The procuring entity is not, however, required
to apply each of these criteria in every instance of procurement. In the
interests of transparency, however, it is required to apply the same criteriy
to all proposals. It is precluded from applying criteria that have not been

predisclosed to the suppliers and contractors in the request for proposals.

Paragraph (1)(a) lists as one of the criteria the qualifications and
abilities of the personnel who will be involved in prov
This criterion would be particularly relevant in the procurement of those
services that require a high degree of skill and knowledge on the part of
service providers. By establishing the effectivenesg of the proposal in
meeting the needs of the procuring entity as one of the possible criteria,
paragraph (1)(b) enables the procuring entity to disregard a proposal that
has been inflated with regard to technical and quality aspects beyond
what is required by the procuring entity in an attempt to obtain a high
ranking in the selection process, thereby artificially attempting to put the
procuring entity in the position of having to negotiate with the proponent
of the inflated proposal. Paragraphs (I(d) and (e) and paragraph (2) are
similar to provisions applicable to tendering by way of Article 32(4)(c)(iii),
(iv) and (d).» (Impact on local €conomy; national defence and security
considerations; margin of preference for domestic suppliers).

iding the services.

Article 41 quinnies : Clarification and modifications of request
for proposals® reproduces the provisions of Article 26% on corresponding
matter in the context of tendering.

Article 41 sexies on Selection procedures provides for three optional
procedures for the selection and evaluation of the proposals in the case

experience and expertise, the procuring entity is required to establish a
threshold leve] by which to measure the non-price factors of the proposals.
If this threshold is set at a sufficient high level, then all the suppliers or
contractors whose proposals attain a ranking at or above the set threshold
level would qualify as potential suppliers or contractors. From amongst

e

31, Renumbered as Article 34,

32, Renumbered as Article 40.

33, Renumbered as Article 28.

34, Restructured into Articles 41, 42, 43 and 44,
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evaluation of price and non-price factors.

“Articles 43 and 44 provide for mctho_(llls tin wfh::crliltii)z;sz)gsliZl;lrliliaonnd
F i ac vill be o )
et Oth[h? "ilcl)pti)calle]ragdcg:ttrhd(;::rcr\itcria and provide for negotiation.
Gre'aler e;”? taséi)rth a riethod of selection that corresponds to the r.eque.st
A”'Clc 4-"Ml?‘smethod under Article 39.% It is, therefore, best suited in
w PFOPO‘“‘ Sstances where the procuring entity seeks various propo§als
lhos(i»\flt:;:tr?o meet its procurement needs. By'allowil?g fF)r early negotlatlgns
On' ; \ liers and contractors, the procuring entity is able to dc'termlne
‘wnh a”'w[')?‘ds*‘which then can be taken into account by suppliers and
- i\t_‘“"dl -iltxzh;‘n preparing their best and final offers. Paragraph (3) has
Llmmu'uf)ll:dcd in ordér toh ensure that the price of the pr(_)posal 1s not
Bffgl‘]nutl;lduc weight in the evaluation process to the detrl‘mlept lofdit:e
& tiiat f the technical and other aspects of th%‘ proposal including
fl:,(;llc‘ti;:ltllt(l):tign of the competence of those who will be involved in providing
the services. | e ety st
In the third method sct forth in Article 4.4 the pro?ur;l:l%e ity set
hold on the basis of the quality and technical aspects o proposals,
. [grtel: n ranks those proposals that are rated above the thre.shold, ensunbnli
?l?at thz suppliers and contractors. with whom it w1l.l nei?]t:ﬁse ?;Z:;aﬁi]ds
of providing the services required. The procuring e ine
negotiations with those suppliers or contract0r§, l?net el proéuremem
with the supplier or contractor that was rankc.d .hlg esl fes o rocuroment
proceedings on the basis of their ranqug gntll it conc ud it
contract with one of them. The negotiations are alm.cc L ersaring e
the procuring entity obtains a fair an‘d reasonable pric o the service!
to be provided. This is particularly useful for the procurem

services.

It should, however, be noted that. in lh.is proceifiure tl:jecc[))rr]i)r(:al(l:rtl(:lr%
entity is not allowed to reopen negotiations w1th supp 1erys ?'r;tions racos
with whom it has already negotiated and term.mated. 1}1]e€,hoe:n ons v
at a later stage it becomes apparent that deglmg wit it oo onded
been more profitable. This has been provided to o v;cessary ety
negotiations and their possible abuse and resultant unn

. . 0 the
Article 41(3) permits the use of an impartial panel (t),f ex;;iretls \1:0u1d
selection procedure by a procuring entity. Whether such a p

-

35. Renumbered as Article 48.
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have the power 1o bind the procuring entity or have only advisory jurisdiction
has been left to the States énacting the Mode] Law.

Article 4] septies on ('()rgﬁdentia/it_v”' has been included in order to
prevent abuse of the selection Procedures and to promote contidence ip
the procurement process. It requires al] parties in the procurement

proceedings to maintain confidentiality especially where negotiations are
involved.

Article 42

Right to Review"
Sub-paragraph (a) Bis was added in paragraph (2) of thig
make it clear that in the procurement of sery
of the three procedures provided for in (Artic
be the subject-matter of review. Also, in sub paragraphs (c) and (e) the
language was modificd to preclude from review a decision by the procuring
entity to reject all tenders, offers or quotations under Article 1] Bis®
an omission on the part of the procuring entity

envisaged in paragraph(s) of Article 4] ter. Y

article to
ices, the choice of any one
le 42, 43 and 44) would not

and
to make a reference as

All the aforesaid amendments, revisions and additions made by the
Working Group were approved by the Commission and the revised text
was formally adopted as the “UNCITRAL Mode] Law
Goods, Construction and Services” * The Commission

draft amendments proposed by the Secretarjat to the G
of UNCITRAL Model Law

on Procurement of
also approved the
tide to Enactment
on Procurement of Goods and C, onstruction so

e Commission, In a resolution
United Nations
e, 1y =

36. Renumbered g Article 45.
37. Renumbered as Article 5

2.
38. Renumbered a5 Article 12,
39, Renumbered as Article 38,

40. The Mode] Law on Proc
into six Chapters. Ch
which are cqually ap

urement of Goods, Construction and Services
apter I, consisting of Articles | to 17, sets f

orth the general provisions
plicable to the procurement of goods and constructions as well as the

» Consisting of Articles 18 to 22, lists out the various
itions cir use. Chapter 1] consisting of Articles 23
10 36 focusses on tendering proceedings. Chapter IV, made up of Articles 37 to 45, deals with
the Principal method tor the procurement of services. Chapter v, consisting of Articles 46 to
51, sets out the procedural modalities for the use of methods of procurement other than
tendering and the principal method for the procurement of services, nanely, two-stuye tendering,

i g, requests for proposals, competitive nNegotiation, request for quotations and
single-source procurement. The fina] chapter, Chapter VI, sets forth provisions establishing o
right of review of acts and decisions of the procuring ntity and EOVLINS 1ts exercise.
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circumstances relevant to procurement of services. The laws in yet other
States do not deal with the procurement of services at all. It would,
therefore, be fair to conclude that the procurement of services is, in many
instances, not subject to procedures that are sufficiently open, fair and
competitive to ensure adequate quality and a fair price for the public
purchaser. In this context, the Model Law on Procurement of Goods,
Construction and Services, consolidated in one text by the Commission
at its twenty-seventh Session (1994) is bound to serve as a handy tool for
States to assess the adequacy of their existing legislation and as a readily
available text for new legislation where none presently exists.

It should, however, be noted that both the Model Laws, i.e. the
UNCITRAL Model Law on Procurement of Goods and Construction and
the UNCITRAL Model on Procurement of Goods, Construction and Services,
are framework legislation which do not set forth all the rules and regulations
that may be necessary to implement the procurement procedures in an
enacting State. Accordingly, both the Model Laws envisage issuance of
procurement regulations by an enacting State to fill in the procedural
details for the procedures authorized by these models and also to take
account of the local conditions obtaining therein. In this regard; assistance
could be taken from the companion Guides to these Models in identifying

the areas in which the national law would need to be supplemented by
procurement regulations.

In the view of the Secretariat, both the Model Laws represent a fair
balance between the interests of the procuring entities and those of suppliers
and contractors. To ensure that this balance is preserved, it is utmost
essential that there are in place adequate institutional and bureaucratic
structures and an impartial review machinery in the enacting States. At
the same time, special Measures should be worked out to guarantee the

realization of the transparency and the accountability in the procurement
proceedings.

I1. UNITED NATIONS CONFERENCE ON TRADE AND
DEVELOPMENT (UNCTAD)

The United Nations Conference on Trade and Development (UNCTAD)
was established in 1964 to promote international cooperation in trade and
development and the economic development of developing countries. It
is composed of 187 member States. Its institutional set-up comprises the
Conference, the Trade and Development Board (TDB) and a number of
subsidiary bodies serviced by a permanent Secretariat.

Held every four years, the Conference is the organisation’s highest
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:cy-making body. It formulates policy guidelines arll((ii dccfides(;)nmzl::i
o f i { . have been held so tar: Ge
g » of work. Eight Conferences - bee farg
g?z;métv Delhi (1968?, Santiago (1972), Nairobi (1_976), Mdntl)l-l.l ((113392;
(t: l)ra;'ie (1983), Geneva (1987) and Cartagena de Indias, Colombia ( i
(¥ g E Al

UNCTAD’s early years were marked b.y hltghr;zltzsf ?rfazzofr:)c;rgéieglr;)g;z
] 1 sening terms
Pa“icu‘arly ” ded\;flos)f;jocr(t):?l:\r(liei\;ig:;ing ingcome disparity between them
g com;r‘lo d)(l:ountries. Recognition of these factors led to consensus
. de\c/ie L)Pi)re\creas‘e financial flows to developing countrie§, strengthen
Onc;hestr:;lilz comr;lodity markets and support developing country
an
icipation in world trade. .
partl;:; 1970s witnessed a roll-back of thg multilateral tradmgni)ézt?(r)r;
: slowdown in world economic rates with a.dverse copsequ.e S
e d economic development of developing countries. Significan
b 'tr?de A ecta];((:n as a result of negotiations under UNCTAD auspices
oy arket stabilisation and preferential treatment for the exports
o CommOd'lty r(r:lountries. The Group of 77 also put forward ‘the call for
Ofl\?:»\\,/e}ﬁ?el?fational Economic Order (NIEO) leading to tensions among
a .
the North and South countries. ‘
i 1 i s which came to be known as
i Situatilor;o(riecif\r/l(;;?frirtg’.t l;s ;1?3?19805 dialogue and negotiations
. decgle ked in most forums. However, the momentous changesf
. sealagg in the world the late 1980s forced a reassess:ine'nttl(:e
tilr]lzti;rltlcz):t)ionrz)ll economic cooperation. A fresh consensqs emeart%snallr:rade
0s on the need for new actions to suppo.rt the 1r.1‘tern e
earc:y 1(?r?omic development of developing countries. This ngSCSNCTAD
2;Eapeec at UNCTAD VIII held at Cartagena in February 1992.

VIII took a giant step towar

ds laying to rest the reciprocal missl.vn:ﬁz
i i lock 1n
between the North and South countries which had caused dead
economic cooperation dial

' it ] nslate
Partnership for Development expressing their political wslllf tr(:cgsns i
words into reality. The Conference endorsed UNCTAD’S fu

— Policy analysis; o "
Intergovemmental discussion, negotiation and consensuzmg. =
Monitoring implementation and follow-up of agreements,

—_ Technical cooperation.

W : Werid
The Conference redefined UNCTAD’s activities until 1996 on 1o

broad themes: .
__ A New international partnership for development;

207 |



— Global interdependence
— Paths to development

— Sustainable development.

Y. the Conference re-focussed

the Trade and Development Board (TDB) on policy issues and reorganised

Practices, the Conference
on of four years. These
» on Poverty Alleviation, on Economic
ing Countries and on Developing Services
Groups were established

Financial Flows; Trade
Efficiency; Comparative Experiences with Privatization; Expansion of

Trading Opportunities for Developing Countries;'Inter-relationships between
Investment and Technology Transfer.

A Mid-term Review, which took place in Ma
up the five Ad Hoc Working Group
are on Trade, Environment and Dev

y 1994, decided to wind
S and created three new ones. These
elopment; the Role of Enterprises in
Development; and Trading Opportunities in the New International Trading
Context. The U.N. General Assembly assigned to the UNCTAD Secretariat
responsibility for the substantive service of two subsidiary bodies of

ECOSsoOc, namely, the Commussion on International Investment and

Transnational Corporations, and Commission on Science and Technology.

An Overview of the Work of UNCTAD

International Trade

Generalized System of Preferences (GSP) : The GSP s a preferential
tariff system under which very low or zero tariffs are placed by developed
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i ithout sceking trade
i / country exports wi :
ries on many developing out o
COum&ion‘s in return. Currently, there are 166 benefrcrary cottron l
cessions . r | counr
'Conl ding 27 Central and Eastern European economies in tr:n} von- In
e ul] 99g4HUNCTAD’s Special Committee on Preferences abrt,]el at 2
' \ 1 S itica
MT_}’ view of the GSP scheduled for 1995 should discuss all cr
olicy rev SE
?vsues and seek to revitalise the GSP.

icti i Practices : UNCTAD’s initiatives to improve
Retstlr(:rcltll: ewoBrlll;ltl::fiz led to the adoption b)./ the UN.Ge.neral Assemtl)ly
'Cor?gg()l of a Set of Multilaterally Agreed Equ1tabll{c:BI;)r1;c%;;]lesSa?(jviutﬁz
. stricti iness Practices ( s). The Se s
ff)r ~ CO_HUOI (l)f Egogzggvritﬁtl:lsg?:r;i Pi):;trumenr relating to the control
= un'an'lmobus iynes‘s or anti-competitive practices. The Intergovemment?l
e feSmC“V; uesrts Lon RBPs, established in 1981, mon_itors the Se.t S
_GTOUP Ofta;ixolil and meets annually to discuss relevant issues. A third
i{ngsliteersegonference of the Set is scheduled for 1995.

Trading Opportunities : Since UNCTAD VIII,. expaodlrtlgségaolrrﬁczv
ities for developing countries is one of the lts main ta l. A
OPPOT_tumtleS n the Expansion of Trading Opportunities for Developing
Worklr'lg Gr(l)ctil I; . r sessions from 1992 to 1994 to identify natlonal.measures
- heh O(L;m etitiveness of industries with export potential and to
t9 R tfe:n r(I))ving opportunities for developing.country ox;;orts.
o Od(l) t[;d its final report in July 1994, contalnmg. its fin .u:]gasl
Z:((; rScr(())llrl][;nangtions for actions at the national,. regr;);]losl avr:/c(i):lr(litirgnzglro)up
i i i ion activities. Thi ol
Levetl):er:nrcel:l(:cli ;'C?}?;C:(li ;Ic;(zp:\;ztrlkoing Group on Trading Opportunities
i:sthe New International Trading Context.

: . of
Economies in Transition : UNCTAD is entrusetdovfwtt:]a (;Zebzil/(een
enhancing technical cooperation for.the developmictniS ! lrade bemer
economies in transition and developing countnes.d A e ot
projects for computerizing customs prooodures an
Trade Points in the economies in transition.

ave
Trade and Environment : UNCTAD VIII an Ag?::r?mi:ltgand
; f trade, env )

broad mandate in the areas o AR lvsis

;JCI:/]SZArr?en;: The TDB has defined that role as lying in “policy ?:jrr{ber

and degate a.conceptual work, the building of consensus g?oglgicies, he

States on t'he interaction between environmental and }t]ra encpouragement

dissemination of information of policy tm?kersiﬂd ; l(:asis on problems

S Hiaion of assistance in capacity bmkciimg ;Vl[:eder:r[r)long them as well

. 3 he least develo

f the developing countries and t : n Trade,

2(1)s countriespingtransition." The Ad Hoc Working Group o

309



Environment and Development is entrusted with the examination of the
effects of environmental policies, standards and regulations on market
access and competitiveness; market opportunities arising from the demand
for environment-friendly products and eco-labelling schemes.

Trade Efficiency

UNCTAD VIII decided to make trade efficiency a new priority task.
The initiative’s aims are to lower the cost of international trade transactions,
enhance participation in international trade especially by small and medium-
sized enterprises and promote efficient trade practices. The first United
Nations International Symposium on Trade Efficiency held at the ministerial
level in Columbus (Ohio) on 17-21 October 1994 considered concrete
actions to enhance trade efficiency at the national and international levels.

The Symposium adopted a Ministerial Declaration and trade efficiency
guidelines and recommendations.

Resources for Development

Since UNCTAD VIII, there is fresh emphasis on investment and
financial flows, acquiring finance without creating foreign debt, and setting
up new mechanisms to increase foreign direct investment. The report of
the Ad Hoc Working Group on Investment and Financial Flows which
concluded in March 1994 made recommendations on foreign direct

investment (FDI), foreign portfolio equity investment (FPEI) and build-
operate-transfer (BOT) arrangements.

Transnational Corporations and Investment

The UN Programme on Transnational Corporation (TNCs) has been
transferred to UNCTAD. At its 20th Annual session in May 1994, the
Commission on Transnational Corporations, which reports to the ECOSOC,
recommended that it should be renamed the UNCTAD Commission on

International Investment and Transnational Corporations and be made a
subsidiary body of the TDB.

Privatization and Enterprise Development

With both developed and developing countries turning increasingly
to privatization, UNCTAD VIII established a new programme on
privatization and enterprise development and set up an Ad Hoc Working
Group on Comparative Experiences with Privatization. That provided
governments with the opportunity to exchange privatization experiences
and to formulate guiding principles for the design and implementation of
privatization programmes. At its fourth and final session in April 1994,
the Ad Hoc Working Group adopted a set of “Indicative Elements for
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Consideration in Formulating Privatization Progrz_xmn?es ! Wthh.lr?C{lee
~uidelines and options for the formulation of privatization policies.
o

of
Commodities

UNCTAD IV in 1976 adopted an Integrated Programrpe for C ommodllt.xes‘
(IPC) which became an umbrella for specific In?ernatlonalr Cgrtrllrfr.lodltx_esl
(ICAS) and the Common Fund, designed to upde.rpn? the.I‘C{\.si \ivft g ﬁmani(;ad
backing. The Common Fund, an autonomgus institution, 1..\ wi e‘ \jgg;)gnt !

a significant instrument of international commoc.hty policy. ts 1‘ri\~
o unt, designed to finance the creation and operation of buffer stocks
z:;:cgelp’stabl?se prices is not currently used, l?ut its Secorld Acﬁcfo;xlnt

:ch finances commodity development project‘s is operating successtu y.
WlIECCTAD has played a central role in assisting the negotiation or
lrinegotiation of ICAs which have been established for several. cornToq:lt;ii,
including cocoa, jute and jute products, natural rubber, olive 0‘1 ,ltstf(m;

in, tropical timber and wheat. It also promotes regular c{onmnné kt
tal::;ong commodity market and industry oﬂperators. It hés_altso ssi:rp;mz(::;l
Groups for Iron Ore and Tungsten ar}d autonomous in elrgN. " S£Udy
bodies for minerals and metals, including the International IN1c

Group and the International Copper Study Group.

The Standing Committee on Commod.ities, set up by UNCTAD :;LIII“
conducted a review at its January 1994 Session of rparket-basesi map?gz men
instruments and associated risks, national .experlences of dlyer51 ic tries,
and the needs for financial and technical assistance to devglopmfg cour;n.m‘;
The Committee is also assisting the TDB on the question ot conv g
a World Conference on Commodities under UNCTAD auspices.

A new International Cocoa Agreement was negotiated in 199:; untd;z;
UNCTAD auspices and entered into force in ngruary 1994. Its.pro ulc?.cl
policy mechanism represents a new contribution to commodity policy.

At its fourth session in January 1994, the Unitf:d Na.tions Conferer;cnet
on Tropical Timber adopted the International Tropical Tlmber Agre;m
1994 which brings together an economic and ecological partnersiip.

The second session of the UN Conference on Natural RUbbe:i::;
held in October 1994 to negotiate a successor agreement to the Internal
Natural Rubber Agreement of 1987.

Services Sectors

.. . . o
UNCTAD has been involved since its inception 1n sm.:h specnt;c ST;:(tjo:o
as transport, insurance, tourism and trade financing. This work has
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the negotiation of various instruments, particularly concerning maritime
transport, as well as resolutions and guidelines. The current focus is on
enabling developing countries to benefit from liberalisation of trade in
services. The chief change in orientation after UNCTAD VIII is the
emphasis on matters of national concern rather than global issues.

Shipping : UNCTAD has played a leading role in the area of
international shipping legislation. A Committee on Shipping set up in
1965 focussed on international shipping legislation and such developmental
issues as the establishment and expansion of national merchant marines.
It was later expanded to include multimodal transport, bulk cargo markets
and registration of ships. The international conventions adopted as on
date include the UN Convention on a Code of Conduct for Liner Conferences
(1974), the UN Convention on International Multimodal Transport of
Goods (1980); the UN Convention on Conditions for Registration of

Ships (1986); and the UN Convention on Maritime Liens and Mortgages
(1993).

In 1993, the TDB approved the terms of reference of an
Intergovernmental Group of Experts on Ports with the following mandates:

(1) Port organisation, including issues relating to privatization,
commercialization, deregulation and legislation;

(i1) Port management, including issues relating to human resources

development, strategic planning, marketing, sustainable development
and investment.

Insurance : UNCTAD’s insurance programme provides support to
the developing countries in their efforts to build a viable domestic insurance
industry and establish an appropriate regulatory and supervisory framework.

Prior to UNCTAD VIII, the work on each of the service sectors was
entrusted to separate governing bodies. Since UNCTAD-VIII, a single
body, the Committee on Developing Services Sectors has been charged
with services in general, insurance and shipping.

Economic Cooperation Among Developing Countries (ECDC)

UNCTAD has been the first UN agency to make ECDC a part of its
regular programme since 1968 aiming at promoting regional economic
integration i developing countries and South-South trade. It has helped
to establish ECDC programmes and institutions and implement cooperation
activities in Africa, Asia, Latin America and the Caribbean. At the inter-
regional level, it was instrumental in promoting the agreement on the
Global System of Trade Preferences among Developing Countries (GSTP)
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i i Ound
h'Ch enteled in[O fOlCC in 1989 n dbOU[ 40 Coun[lleb. A becond I
w 1

of GSTP negotiations was launched in 1991.
4

. . il
UNCTAD has also contributed to strengthening mpnetaryhand flltplz;r:z;al
eration among developing countries by supporting suc Bu. i o
coop he Asian Clearing Union,
1 é ents ngements as the AS ing
ring and payments arra : ! . o
cleah tride financing institutions as the Arab Trade Financing P.rogrfa =
f;; feasibility of establishing an inter-regional trade financing factitty
e

has also been under the consideration of UNCTAD since 1991.

UNCTAD also promotes South-South trade by cngouraglnlg da.r;d
ilitatin cooperation among developing count.ry.enterpnses, includi gf
t_"a(_:l e s. the setting up of enterprise associations and promotion 0
J'ogm Vent"Jres’of chambers of commerce and industry. Both the As.soglatlon
ot m'eet/l\ngerican Trading Enterprises (ALAT) and the Association of
c/ff:;j;;\nTrzling Enterprises (ASATRADE) were set up under UNCTAD

auspices.

Poverty Alleviation

Si UNCTAD-VIII, poverty alleviation has becomg a central. issue

i 'mce CTAD and its Standing Committee On Povert).' Allevnathn.
o pNissues studied by the Standing Committee so far lnclud‘e soc1ai
Ehed?zrd safety nets, mobilization of domestif: and external r.,so:Srcsn
& lleviation, effects of structural adjustment programm ;

e povel—'tybel reation p,olicies, means for the participation otf .sma.ll-sca Z
gﬁserrrt\?l’c,:rjocie_ncterprises in international trade and social mobilization an

organisation of the poor.

i i dopted
i ion i 1994, the Standing Commuttee a
AL second s World Summit on Social Development

a set of recommendations for the y e

dations covere
Copenhagen, March 1995). The recommen s
Erac()ig deb% relief, Official Development Assmtar.lce (QDA), z::i l'styru
adjus’tment programmes in terms of their relationship to p :

Least Developed Countries (LDCs)

, e on
LDCs have been a focal point of UNCTAD’s work since 1ts inceptio

tariat to
A list of LDCs and criteria prepared by the UNCTAD Secreta

in 1971.
define LDC status were approved by the UN General Assembly 1n

] in mobilizing support for LDCs
oviding the. play:i(ia?iiiazg“t}rgarrr?;;gk and subsgtantive supp:rtﬁfrosrt
two UN Conferences on LDCs held in Paris in 19815‘,;;ds)19fz(r).L'11")és o
adopted a Substantial New Programme of Action (d S T engthened
the 1980s while the second reviewed the SNPS and adopte

by providing the orga
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Programme of Action for LDCs for the 1990s. A High-Level

Intergovernmental Meeting on the mid-term Global Review of the Action
Programme is expected to be held in autumn 1995.

III. UNITED NATIONS INDUSTRIAL DEVELOPMENT
ORGANISATION (UNIDQ)

The major work programme of UNIDO in the area of international
trade law appears to be focussed on the preparation of guidelines and
manuals so as to assist developing countries in their industrial development.
For the last few years, UNIDO is engaged in the preparation of Guidelines
for Development, Negotiation and Contracting of Build-Operate-Transfer
(BOT) Projects and a Manual on Technology Transfer Negotiations.

Guidelines for Development, Negotiation and Contracting of BOT
Projects

Under a BOT scheme, private investors, both local and foreign are
invited to build an infrastructure facility, operate the same on a commercial
basis for a certain period of time, during which fees may be charged to
cover the project and operating costs, to achieve a return on equity
investments and to repay the financing. Since the early 1980s, the BOT
strategy is being employed in a number of developing countries as an
alternative way to implement and finance large infrastructure and industrial
projects. The scheme is particularly useful for developing countries which
lack development finance for infrastructure projects.

The main objectives of the UNIDO Guidelines, which are due to be
published during the course of this year, are:

(1) To give developing countries basic and strategic orientation so
as to strengthen their capabilities in introducing, promoting and
implementing BOT strategy and projects;

(1) To provide practical information on the structure, procedures
and basic issues of BOT arrangements;

(iii) To support dissemination and the learning process of BOT strategy;
and

(iv) To contribute towards reducing the time and expenses of BOT
bidding, negotiation and contracting through the preparation of
standard procedures and model documentation.
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The Guidelines will be structured into the following chapters:
1) Introduction to the BOT concept and strategy;
2) Development phases of BOT arrangements;
3) Major issues on de.signing, implementing and executing BOT
strategies and projects:
3.1 Economic viability;
3.2 Financial aspects and engineering;
3.3 Risk allocation;
3.4 Governmental role and support—legal and political
environment;
3.5 Selection of sponsors and procurement issues;
3.6 Transfer of Technology and capability building;
377 Operation, maintenance and transfer of ownership;
3.8 Structuring and drafting of the contract package;
Standard Project Agreement and standard provisions for BOT Contracts.

The scope of the proposed Guidelines, it 18 stated,. will not t.)elllmlrtleci
to large infrastructure projects, but will address the ?)v1dles_t polssﬂ)i :t;?,dgd
i i ion on the BOT basis. It 1s also
of suitable projects for promotion O s
ial i ture, such as water treatment, ,
to cover small-scale social infrastructure, . o e
i ‘nefficient projects by the priva )
hospitals, etc. and takeover of ine ! ety
i de : infrastructure (water, e Y,
Other areas to be addressed inclu . o
communications, transport etc.), industrial estates and complexes, commer
and trade centres, storage and distributions centres.

ision- rs at
The Guidelines are intended to be addressed to decision make

high government and political levels in the developing countries. They

will be balanced and acceptable to banks and financflal mstltutlogz,tﬁz
well as investors and contractors. They will also b.e directed towa‘r3ments
planning and operational professiOnal§ engagfad m' BOT sr;in%neering
and projects, especially in the areas of finance, insurance and eng

and related legal aspects.
‘Manual on Technology Transfer Negotiations

. . < vear,
This Manual, expected to be published during the course of thtlsaz']eszfer

is intended to serve the purpose of teachin_g tool for'techno;og-y ;tiators

negotiation courses, for developing the skills of trainers of neg
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and as a working tool for pe

gotiators. The Manual will cover, i
comprehensive manner

IV INTERNATIONAL INSTITUTE FOR T
OF PRIVATE LAW
(UNIDROIT)

The 73rd session of the Gov
in Rome from 9 to 13 May 1994,

HE UNIFICATION

1) Principles for international commercial contracts:
2) International protection of cultural property;

3) International aspects of security interests in mobil
4) Franchising;

5) Inspection agency contracts;

6) Civil liability connected with th

€ carrying out of dangerous
activities;

7) Legal issues connected with software.

Principles of Internationa) Commercial Contracts

€ equipment;

unity. They may in particular be chosep by lh(? parties as the :a:;
- heir contract or referred to by arbitrators in the St.attlcme.:n-
g?Vemmgbt esed as a means of interpreting or supplementing existing
dlSpUteS_, e1 uuniform law instruments and also serve as a mode! for
imemat'lonal legislators when drafting new legal instruments or fo'r national
imemaa:ll((:;: whgen adapting domestic law to meet modern requirements.
law-m

i inci blished in June 1994 and
lish version of the Principles was pu .
5 cin\%elrssion in July 1994. Spanish and Italian versions are schedlfled
e l:rel:Jblished early in 1995 while German, Arabic, Chmes.e, Russian,
g tt):hpand Hungarian versions are in the course of preparation.
u

International protection of cultural property

i the international protection
mittee of governmental experts on | :

Tlhe (;(l)mroperty approved, at its fourth session held.m Rome from.29
4 tutr)er [:o 8 October 1993, the text of the draft Unidroit Convzpmt)n
Se[i;)een;ntemational Return of Stolen or lllegally Expforted C;)Jlt.ural (())n j::;es(i
= i i eing c

ject- f a diplomatic conference g
is would be the subject-matter o
’tr):'“fh: Italian Government in Rome from 7 to 24 June 1995.

. . . . ¢
International aspects of security interests in mobile equipmen

This item is under consideratipn of a study group 'c:f:;g:;tt;i zg’u;};?
Governing Council. The first session of the sub-corcx;ml toe o1 e Y
t up pursuant to a decision taken by the Governing N
'gtgogg;l;esession to prepare a first draft of the proposed ngnV;?]e .
:his area was held in Rome from 14 to 16 Febmaq slgw};ich opir
committee was able to reach a number of con'clu(silt')n t,he . ht, e
provisional insofar as they might net?d to be revised in tandgpriomies’
sub-committee’s consideration of the issues of enforcemenration e,
were nevertheless seen as providing a basis for t.he prepa the sphere of
draft. The areas encompassed by th_ese conclu§1ons wefrc.:ln N o]
application of the proposed Convention, the settmghup ZCO ition by the
registry and the conditions that shou.ld govern t er o%ile cquipment
courts of Contracting States of international 1ntere§ts 1n Ln b e
created in accordance with the proposed Convention. 'g‘ etf)u the_subject.
reéognized that henceforth it woulc.i be better to re etr O e in
matter of the proposed Conventiqn in terms of 1nte;nar1t<;in ol
mobile equipment rather than, as hl_therto,_m terms E' cehan e etion
aspects of security interests in mobile equlpmt?nt. T lj c oy %0  brace in
was felt necessary in view of the su_b-.commlttee s desi o e and
the same instrument both interests arising un.der security atg o s leesing
those arising under either a retention of title agreemen
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réer to prepare a first get of draft
1onal conclusiong reached by the

to méke proposals to the Council and to indicate the form of any instrument
or instruments that might be envisaged.

With reference to international franchising, the study group focussed
on master franchise agreements. It considered in particular the nature of
the relationship between the master-franchise agreement and the sub-
franchise agreements, applicable law and jurisdiction, the settlement of
disputes, problems associated with the tripartite nature of the relationship
between franchisor, sub-franchisor and sub-franchisees, particularly in

relation to termination, and disclosure.

In relation to domestic franchising, the study group concentrated on
disclosure and examined the experiences of countries which have attempted
some form of regulation in this area, the role of franchise associations
and the importance of the codes of ethics adopted by these associations.

The study group reached the conclusion that none of these areas
would lend itself to being dealt with by means of an international convention.
However, there emerged a general consensus on the desirability of preparing
a legal guide to international franchising, and in particular to master-
franchise agreements which are most commonly used in international
franchising. The study group accordingly, decided to recommend to the
Governing Council at its 74th session (scheduled for March 1995) that
it agree to the preparation of a Legal Guide to Master-Franchise Agreements.

Inspection agency contracts

In pursuance of a decision by the Governing Council at its 72nd
session, in June 1993, the secretariat of Unidroit had circulated a study
on inspection agency contracts in the international sale of goods
commissioned from Ms. Jelena Vilus. A paper analysing the comments
and reactions received was drawn up by the secretariat for submission to
the 73rd session of the Governing Council scheduled for March 1994.
The Council requested the secretariat to engage in a further round of
consultations with the interested circles to enable it to decide on the
prospects of any useful working being carried out in connection with this

topic.
Civil liability connected with the carrying out of dangerous activities

This topic was included in the programme of work of Unidroit following
upon a reference from the Government of India in the wake of the Bhopal
disaster. The Governing Council at its 73rd session (1994) asked the
Secretariat to prepare a study designed to identify issues that might serve
as a basis for possible measures designed to ensure compensation for
‘personal injury to the victims of industrial accidents. The study was to
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be conducted within the following parameters: (i) It should be confined
to the question of liability for personal injury; (ii) It should cover neither
nuclear accidents nor accidents occurring in the transport of goods (both
areas amply regulated by international legislation) and (iii) Any action
that might be authorized in the light of such study would be undertaken
on a step-by-step basis.

Given the pressure on its own human and financial resources, the
secretariat is currently engaged in exploring the possibility of obtaining
special external financing for the carrying out of such a study.

Legal issues connected with software

A study by the secretariat had suggested Unidroit initiative in the
area of specific commissioning of software programmes and the rights to
use of the programme by the party commissioning the programme and the
party developing it. Agreements concluded with a view to the preparation
of such programmes are usually tailor-made from one agreement to another
and their terms differ according to the experiences of the parties and their
respective bargaining power. It was proposed by the secretariat that Unidroit
might usefully consider the drawing up of guidelines regarding the
negotiation of such agreements, their purpose being to make the parties

more aware of the differing legal consequences flowing from their choice
of contractual provisions.

The Governing Council at its 72nd session in June 1993 took note of
the Secretariat study but in view of the doubts expressed by certain
members as to the usefulness of carrying out work on the subject at the
present, as well as of the number of topics on which Unidroit was already
engaged, it was decided that further study should only be undertaken as
and when the resources of the Institute would permit. The Governing
Council, at its 74th session in March 1995, is to decide whether the item
should be formally deleted from the programme.
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B. The New GATT Accord: An Overview Yvith Special
. Reference to World Trade Organization (WTO),
Trade-Related Investment Measures (TRIMS) and
Trade-Related Aspects of Intellectual Property

Rights (TRIPS)

The conclusion of the Uruguay Round Negotiations an((ji ;/lllsltsilli?;lﬁ
of the Final Act Embodying the Results of Ur.uguay lfg)l:l 04 has
Trade Negotiations (Final Act) by 1}1 countries on ; th: ‘mtemational
brought about far-reaching changes in the structureldoT e Organisation
economic relations.! A new wor!d ttradexli)so:(i;';c ?etzv?)f‘lersZZ e tective

TO) has formally come 1nto EXISIEHL™ _ .
EXplerr)lentation of the Final Act. Thej objective of t(tjle Fllgalmlziitsr;r:jaiae
free trade. Nevertheless, keeping in view the recent leve 0 fpor “ne optimal
emphasis on the environment the WTO se(?ks to al f)wt' o onable
use of the world’s resources in accordance with tt.le objec :v:nd S ancs
development... to protect and preserve t.he envn.ronrtr:e.n o ve moeds
the means for doing so in a manner con§1stent with t e}’r2 rIt ;1’50 coamises
and concerns at different levels of economic developme(xj\t. s i,
“the need for positive efforts designed to ensure that eveeoil sﬁare e
and especially the least developed among .them, sec(;uof o conomic
growth in international trade commensurate with the needs

development.”™

the Uru_guay Round: An lnilial:ss:;smersu, Supporting Papers to The Trade and
e o (U:CTAII:e 1>\‘:;:z:"r’ld c;.raa‘iep.Or-ganizatian. Final Act Embod?'.‘r;%‘;;;

y li;es?l’lntf l;,f ﬁlirgr':;:;yﬁ'-;{gﬁ:‘l; cl)’;gMumlaLeral Trade Negotiations (Marrakesh, 15 April N
p- 9.

3. Ibid.
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Despite these peripheral references to the developing countries and
the recognition of their problems in regard to economic development and
growth, the actual outcome of the Final Act is surely to be decided by
multifarious factors, such as trade, technology, flow of investments and
the political decision-making processes. Even the whole process of the
negotiation at the Uruguay Round had been determined by these factors
in one way or the other. Developing countries faced other kinds of problems
too. They lacked coherence in outlining their common outlook. The
emergence of new technologies and the trade patterns were also not in
their favour. In other words, they lacked both the resources and the
expertise to meet the challenges posed by the new and emerging areas.
Infrastructural deficiencies were also a major factor in the way of developing
countries’ inability to identify and articulate the possible hindrances inherent
in the various provisions of the draft negotiating text.*

Be that as it may, the Final Act has been adopted and now the task
is to see how best it could be utilized to serve the interests of countries
belonging to different categories. The WTO will provide the common
institutional framework for the conduct of trade relations among its members
in matters related to the agreements and associated legal instruments.’
Accordingly, the endeavour in this study will be to examine the implications
of the Final Act on the Asian-African countries, vis-a-vis the new and
emerging areas of technology.

Background and Negotiating Approaches

The Uruguay Round of Multilateral Trade Negotiations was launched
in September 1986.5 According to one view the new round was “the most
challenging undertaking in the GATT history not only because it was
launched against the background of an unprecedented worsening of the
world trading conditions with a view, inter alia, to developing a more
open, viable and durable multilateral trading system but also because of

. Supporting Papers, n. 1. p. 202. The UNCTAD Study briefly examines the “Cost of adapting
national intellectual property laws and institutional arrangements to TRIPS provisions”.

For the List of Agreements concluded at the Uruguay Round and of related decisions and
declarations see Annex A of the Secretariat Brief No. AALCC/XXX1V/Doha/95/11.

The Uruguay Round was officially launched on 20 September 1986 with the adoption of the
Ministerial Declaration on the Uruguay Round (generally referred to as the Punta del Este
Declaration), but the negotiating process can be considered to have begun as far as back as in
early 1982 in the preparatory work for the GATT Ministerial Session of November of that year,
which established the work programme that provided the elements for the Uruguay Round
Negotiating agenda. See: Trade and Development Report, 1994 (UNCTAD: New York) p. 119,
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the scope and complexity of its agenda™’. This round address?d trgdltllt(:lr;z;l
market access issues also the longstanding o.nes., sgch Ia; ’agrlcirk 0%
tropical products or safeguards. As regards the mstltutlc.)nal rarne:vfon of
GATT, it dealt with dispute settlement procedures, the {mp 1m;:n Zl 0
certain articles or the functioning of the GATT sys}em as a who e. r;o }rl
feature of the Uruguay Round was the inclusion for the f1r§t tlme'I(‘)RIS;;
issucs as trade-related aspects of intellectual property. rl{;hts. ( ),
trade-related investment measures (TRIMS) and trade in services.

It should be noted that the principles and rules that govc.:me.d 'mte:mationall
trade since the Second World War were generally emboc'hed in the G.eneraf
Agreement on Tariffs and Trade (GATT). The opc;ratmg rTlt‘:‘chanlislr)n 0
the GATT system has been summed in the following way: Suc ! asic
premises of GATT as the principles of. most-f.avoured nation an ncl))rl)-
discriminatory treatment, as well as dlffer'entlal and more .favoura. e
treatment for developing countries, have over-time brought ur.lder {;shausplﬁez
‘nearly 100 trading nations, both develo.pefi anfi devel'opmg.lf ro:iork
series of rounds of trade negotiations, within this multllaFeraP rrfi.mS vork
of contractual rights and obligations, the GATT Contractmg.ffa 1etection
succeeded in reducing significantly the general levels of tar1 fpro otion
and in introducing more discipline into the use of a number 0 n:)n"B
measures which have become important trade policy instruments.

There were, however, important shifts in the emphasis af:corded t(;)

various topics. The new “themes”, as they were called, were alscl)1 mtroduceré
i 1 the introduction of new themes we
The reasons which necessitated . et
ithin the structure of the interna

stated to be a complex set of factors witht > stru of the inteiar o,

i i ine to one view, “the inclusion 1n the g
trading system itself. According ' e

i i de-related investment measures,
Round of the issues of services, tra ' o
trade-related aspects of intellectual property rights reflects ttl:e Ztvomtion
changes which have taken place in the world economy and tde e ion
of the role of technology and technological progr.essl in worlt. pnrS -
? 1 in the technological innovatio (
and trade.”® The rapid changes In cal | ! o
up new possibilities such as informatics, telecommumcatlonﬁ, l?lote;hrzsz -
i icati w areas brought 1n €

and new material applications. These ne . o
the usage of scientific knowledge and its collection, storage, processing
and transfer for practical applications.

ound Pa;ers on Selected Issues (UNCTAD, New York, 1989).

7. Uruguay R

8. Ibid. . '
9 Palolo Bifoani, “Intellectual Property Rights and International Trade” in Urug

n. 7, p- 129.

uay Round Papers,
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The negotiating approaches on all these issues were formulated on
one basic criterion, namely, the prevalence of economic inequality and
dependency existing between developed and developing countries in their
relations. In other words, it should be noted as a prelude to the determination
of these approaches that the international flow of technology has been
regulated by prevailing market conditions and the economic power of the
actors involved. Due to these differences, after more than four years of
negotiations the Uruguay Round could not be concluded within the agreed
timeframe at the Ministerial Meeting of the Trade Negotiations Committee
(TNC), held at Brussels from 3 to 7 Decemer, 1990.' The UNCTAD’s
Trade and Development Report 1991 noted: “The negotiations had to be
suspended because of a number of political deadlocks, first of all in the
area of agriculture, where participants could not agree over “specific
binding commitments” in the three related areas of domestic support
market access and export competition. There were also wide divergencies
in the positions of participants in some other key areas, such as anti-
dumping and trade-related investment measures, on which draft texts
were submitted to the Brussels Meeting. Moreover, practically all parts
of the draft Final Act submitted to in Brussels’ Meeting contained
fundamental, political or technical points of disagreement, on which difficult
compromises still had to be negotiated.”!!

The complex and difficult nature of the negotiations could be seen in
the d.ecision of the Brussels Ministerial Meeting (December 1990). This
meeting concluded with a request to the Director-General of GATT to
pursue intensive consultations in the early months of 1991 with the specific
objective of achieving agreement in all the areas of the negotiating
programme in which there were still differences outstanding, taking into
acount the considerable amount of work carried out by Ministers at the
Brussels Meeting, although it did not commit any participant.

It took nearly two years to finally formulate a final document embodying
the conclusions of the negotiations. These negotiations, although open to
all the Member States, were at times conducted with too many constraints.
Sorpe of th(-a le-:ading developing countries could not consistently maintain
thelr. negotiating approaches and strategies. The process of negotiations
leading to the final outcome was summed up as “a matter of compromise
between the divergent positions of the major trading nations™ !? Further,

10. Prior to its final meeting in Marrakesh, Morocco, the TNC, set up at Punta del Este, has met

gvice at Ministeria] level, at the Mid-term Review of Montreal in December 1988, and at
russels in December 1990. See Trade and Development Report, 1994, n. 6, p. 119.

:; Zade and Development Report, 1991 (UNCTAD: New York), p. 141,
. id.
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“in order to achieve their objectives more effectively, certain developing
countries aligned themselves with groups of developed countries where
their interests coincided, as on agricultural reform and improved market
access. In other areas, however, particularly that of the “new issues”,
where developed and developing countries found themselves in radically
different situations, developing countries had effectively coordinated their
positions and submitted their proposals.”"?

The Trade Negotiations Committee concluded the Uruguay Round in
Marrakesh, on April 15, 1994, with the signing of the Final Act and
opening for signature of the Agreement Establishing the World Trade
Organisation. Of the 125 countries which formally participated in the
Round, 111 signed the Final Act and 104 signed the WTO Agreement,
in many cases with the indication that their acceptance was subject to
ratification. Seven countries were unable to sign the WTO Agreement
because of domestic legislative impediments.'* In addition to twenty-
eight agreements, a number of Decisions and Declarations were adopted.,
including'® (i) the Marrakesh Declaration containing schedules of concessions
on goods; (ii) Decision on the Establishment of the Preparatory Committee
for the WTO; (iil) Decision on Acceptance of and Accession to the
Agreement Establishing WTO; (iv) Decision on Trade and Environme.nt;
(v) Decision on Trade in Services and the Environment; (vi) Declaration
on the Relationship of the WTO with the International Monetary Fund;
(vii) Decision on Organizational and Financial Consequences Flowing
from Implementation of the Agreement Establishing the WTO.

[II. Final Act Embodying the Results of the Uruguay Round
Negotiations: An Overview

The implementation of the Final Act, it is estimated, should resul{ in
the increase of the World trade by more than 200 billion dollars.'® According
to an UNCTAD study, the successful conclusion of the Uruguay Rou.nd
should also result in a substantial strengthening of the multilateral trading
system essentially by: (1) providing much more detailed rules to govern
the application of a variety of trade policy measures, particularly those
where weak or unclear disciplines had consistently been a source of trade

13. Ibid., p. 142

14. Australia, Botswana, Burundi, India, Japan, Republic of Korea and United States, See: Trade
and Development Reporl, 1994, n. 6, p. 119.

15. See Anmnex. A Doc. AALCC/XXX1V/Doha/95/11.

16. The current approximate World Trade is estimated $1,000 billion. The Economic Times, 16
December, 1994.
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tensions and the subject of trade disputes; (ii) devising new multilateral
trade rules to cover intellectual property and trade in services; (iii) achieving
a substantial degree of tariff liberalization as to maintain the momentum
towards ever freer muitilateral trade; (iv) reducing the discriminatory
aspects of regional trade agreements; (v) effectively raising the multilateral
obligations of all countries to broadly comparable levels, with differential
and more favourable treatment for developing countries being delineated
in a more specific, contractual manner; and (vi) linking together the
various agreements concluded within a formal institutional framework
(i.e. WTO), subject to an integrated-dispute settlement mechanism. An
aspect which probably may need greater consideration at a later date
would be the inclusion in the Final Act range of measures previously
viewed as falling within the scope of domestic policy."”

The present study seeks to concentrate on three major areas concerning
the institutional framework i.e. (a) WTO, (b) trade-related aspects of
intellectual property rights, and (c) investment measures. These areas are
of distinct importance to the developing countries of Asia and Africa.
The main functions of WTO, for instance, are to facilitate the
implementation, administration and operation of the Uruguay Round
Agreements, and to provide a forum for negotiations among members
concerning their multilateral trade relations.'® The provisions relating to
investment measures need careful and selective consideration. It should
be noted that during the initial stages of the negotiations some developed
countries attempted to negotiate multilateral obligations with respect to
the treatment of investment per-se, in pursuit of their longstanding objective
of obtaining the multilateral acceptance of such principles as a “right of
establishment” and “national treatment” for transnational enterprises and
to link such principles to the multilateral trading system. Due to the
strong responses of a group of developing countries, the UNCTAD study
notes, negotiations finally concentrated on compatibility within the GATT
or measures which linked investment to trade in goods.'"

The importance of intellectual property rights in the overall context
of emerging new technological innovations has already been emphasized.
Accordingly, the scope and intensity of the obligations contained in the
Agreement on TRIPS go far beyond what had been envisaged at the
beginning of the negotiations. There are no specific provisions to facilitate
tecnology transfer to developing countries. The norms and standards

17. UNCTAD, Trade and Development Report, n. 6, p. 119,
18. Anticle 111, The Agreement Establishing the World Trade Organization.
19. UNCTAD, Trade and Development Report, 1994, n. 6, p. 136.
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envisaged in the Agreement on TRIPS do not take into account the specific
problems which may have to be faced by the developing countries. In the
following analysis an attempt has been made to address briefly some of
these issues which are critical to the Member States of the AALCC.

A. World Trade Organisation (WTO)

The World Trade Organisation (WTQO) provides the institutional
framework to the Final Act.?’ The role which is likely to be played by the
WTO in the “new world order” has been described in different ways.
Some view it as finally taking the place of the still-born International
Trade Organization (ITO) of the Havana Charter and constituting the
“missing pillar” of the post-war world economic system—the third “Bretton
Woods” institution.”’ On the other hand, views have also been expressed
that the WTO “would not be different in character from the existing
GATT Secretariat... nor is it expected to be a larger, more costly
organization.?? Some view its role cautiously by noting, “the WTO has no
more real power than that which existed for the GATT under the previous
agreements.”?

(i) Organizational Structure

The Organizational Structure, which is open to all WTO Members,
consists of a Ministerial Conference, meeting at least once every two
years, and a General Council, meeting as appropriate. The General Council
will also carry out the functions of a Dispute Settlement Body and a
Trade Policy Review Body. Other bodies include a Council for Trade in
Goods, a Council for Trade in Service, and a Council for TRIPS. A
Committee on Budget, Finance and Administration, a Committee on Trade
and Development, and a Committee on Balance-of-Payments Restrictions
will be established by the Ministerial Conference. The Council for Trade
in Goods, the Council for Trade in Services, and the Council for TRIPS
will establish their respective rules of procedure subject to the approval
of the General Council, and any subsidiary bodies they may set up will
establish their own rules of procedure subject to the approval of their
respective Councils. The Council for Trade in Goods will oversee the
functioning of the Multilateral Trade Agreements as set out in Annex 1A,
while the Council for Trade in Services will oversee the functioning of
the General Agreement on Trade in Service as set out in Annex 1B, and

20. Ibid.
21. Ibid.
22. [bid.
23. Ibid.
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the Council for TRIPS will oversee the functioning of the Agreement on
TRIPS, including Trade in Counterfeit Goods, as sct out in Apnex 1C.24

The Agreement establishing the WTO provides that the General Council
will make arrangements with other intergovernmental organizations that
have related responsibilities to provide for effective cooperation as well
as with non-governmental organizations for consultation and cooperation
on matters related to those of the WTO. There will be a Secretariat of the
WTO headed by a Director-General. The financial regulations of the
WTO will be based, as far as practicable, on the regulations and practices
of the GATT 1947. The WTO has a legal personality and will be accorded
by its members such legal capacity as may be necessary for the exercise
of its functions.?

The WTO Agreement stipulates that the Contracting Parties to GATT
1947 as of the date of entry into force of this Agreement, and the
European Communities, which accept the Agreement and the Multilateral
Trade Agreements, and which have submitted their schedules of concessions
on goods (annexed to GATT 1994) and services are eligible to become
original members of the WTO. There is an exemption from that basic
requirement related to the least developed countries which will only be
required to undertake commitments and concessions to the extent consistent
with their individual development, financial and trade needs or their
administrative and institutional capabilities.?

(ii) Functional Aspects

Although the WTO Agreement consists of a Preamble, sixteen Articles
and four Annexes, it does not incorporate any substantive multilateral
rules and disciplines (concerning for example, MFN treatment, non-
discrimination, national treatment etc). It has been noted that the preamble,
a redraft of the GATT 1947 preamble, is the only place in the Agreement
where substantive matters are touched upon. Apart from referring to the
“optimal use of the world’s resources in accordance with the objective of
sustainable development”, the preamble recognizes the “need for positive
efforts designed to ensure that developing countries, and especially the
least developed among them, secure a share in the growth in international
trade commensurate with the needs of their economic development”. It,
in general terms, seeks to develop “an integrated, more viable and durable
multilateral trading system encompassing the General Agreement on Tariffs

24. Ibid.

25. UNCTAD, Trade and Development Report (Supplement, n. 1, p. 11).
26. Ibid., p 13:
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and Trade, the results of past trade liberalization cfforts, and all of the
results of the Uruguay Round of Multilateral Trade Negotiations.”

The decision-making procedures constitute an important component
of the WTO Agreement. According to the UNCTAD Study, the Agreement
foresees that the WTO will continue the GATT practice of decision-
making by consensus. A decision by consensus, it is noted, is deemed to
have been taken if no member present at the meeting when the decision
was taken, formally objected to the proposed decision. However, when a
decision cannot be arrived at by consensus, the matter will be decided by
voting. In this respect, different procedures have been established depending
on the issue involved.

The WTO Agreement creates an obligation on its Member States
which needs consideration. It says, “each member shall ensure the conformity
of its laws, regulations and administrative procedures with its obligations
as provided in the annexed Agreements.” This provision does not outline
the extent of conformity. Accordingly, it has been noted, “Bearing in
mind the complexities of the legal relationship between the GATT and
national law in some major trading countries—this provision could be
open to different interpretations”. It is also a matter of interpretation as
to whether this provision and the conformity envisaged could be taken to
the dispute settlement mechanism.

B. Trade-related Investment Measures (TRIMS)

The inter-relationship between the investment and the trading system
has a long history. The last two hundred years have seen various measures
adopted for the purposes of regulating and protecting the flow of international
investment. These developments have been summed up in the following
words: “In the late eighteenth and nineteenth centuries, the European
powers and the United Statesd set minimum standards for the protection
of foreign investment based on treatment superior to national treatment,
according to which the host countries were not permitted to interfere
with foreign assets and seizure and expropriations were prohibited. The
standards of treatment were established in a number of commercial treaties,
and were often enforced through political pressure or military intervention.”?

These kinds of enforcement measures had no basis whatsoever in the
international legal system. The UNCTAD Report points out that these
measures adopted by a number of States “diverged from the general
principles of international law, under which foreigners were subject to

27. Ibid.
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local laws and not entitled to a higher standard of justice than nationals*’?*
Furthermore, interference with the property of foreigners was permissible
subject to independent judicial review and full compensation.

With the increase of the movement of capital across the boundaries,
particularly after the Second World War, the issue of investment formed
a part of the negotiations at the United Nations system. It has, however,
been noted that the negotiations which led up to the Havana Charter, and
eventually to GATT demonstrated that governments were not prepared to
subject their investment policies to international rules and disciplines.?
Developed countries sought to pursue the investment policies bilaterally
through the conclusion of Friendship, Commerce and Navigation (FCN)
Treaties and Investment Promotion and Protection Agreements. The purpose
of these treaties was to ensure that the property of investors would not
be expropriated without prompt, adequate and effective compensation,

non-discriminatory treatment, transfer of funds and dispute settlement
procedures.

(1) Investment Norms and GATT

There were a number of factors which actually facilitated the linking

- of investment legislation and the GATT. After the conclusion of the
Tokyo Round of Multilateral Trade Negotiations in 1979, the UNCTAD

Study notes, there were attempts to bring under the purview of the General

Agreement a more focussed consideration of a limited number of performance

requirements introduced by host countries with regard to foreign investors,

particularly in relation to the use of local content and to export performance.*

However, several developing countries while opposing these attempts

maintained that the issue of foreign direct investment was beyond the

jurisdictional competence of GATT. Developed countries continued to
argue that such requirements had effects clearly related to trade and

should be addressed by the Contracting Parties through a detailed
examination of the GATT articles.

Meanwhile, a dispute brought by the United States against Canada on
the Administration of the Foreign Investment Review Act (FIRA) in 1982
to GATT was considered to be a significant step in defining the extent
to which investment measures were covered by multilateral trade obligations.
The United States had claimed that the requirements imposed on the
foreign investor by FIRA to purchase goods of Canadian origin in preference

28. Ibid.
29. Ibid.
30. Ibid.
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to imported goods, to manufacture goods in Canadg \.avhich would qtherwise
have to be imported and to export specified quantities of production were
inconsistent with GATT Article 11T 4, 11I: 5, XI and XVI: 3 (¢). On the
other hand, a large number of delegations had expressed doubts as to
whether the dispute between the United States z.md Canada was one for
which GATT had competence since it involved investment leg¥slat10'n, a
subject not covered by GATT. Nevertheles_s,. the. GA’I.'I'_C.ouncﬂ c.iec1.ded
to allow the Panel to pursue the matter, limiting }ts activities and findings
within the boundaries of GATT and the legislation as such WOI’]ld not .be
called into question. Finally, the FIRA Panel found that Canadg s practice
of allowing certain foreign direct investments were inconsistent with
some of the GATT provisions.

Considering some of the issues raised by the above dispute, the United
States at the preparatory stages of the Uruguz.iy Bopnd proposed that the
negotiations should (i) seek to increase discipline over government
investment measures which divert trade and investment flows at the expense
of other Contracting Parties; (i1) explore a broad range of investment
issues in the negotiations, including national/MFN tregtment f.or new and
established direct investment and the right to.estabhsh an investment;
and (iii) examine various types of trade-related mvestrpent megs-ures s'uch
as local content requirements, export performance requirements, mceptlves
and product mandating, which should be controllfed and reducefi in the
light of specific articles of GATT as'well as 1t§ overall Ob_]CCthC;:
Accordingly, the Punta del Este Ministerlfil Declaration on TRIMS sta:je :
“Following an examination of the operation of GATT Articles related to
the trade restrictive and distorting effects ‘of mvestm.ept measures,
negotiations should elaborate, as appropriate, further Eggwsmns that may
be necessary to avoid such adverse effects on trade.

(ii) The Agreement of TRIMS

The negotiating approaches at the GATT had two d_ist.inct parts:.fi.rst,
whether the disciplines evolved in this area should be llmltefi by exis mdg
GATT Articles or expanded to develop an investmer.lt'reglme; second,
whether some or all actionable TRIMS should be prohibited or §ho.ul.d be
dealt with on a case-by-case basis demonstration of direct and significant
restrictions and adverse effects on trade. The United States and Japan
were in favour of an international investment regim-e that would esta.bhshl
rights for foreign investors and reduce con.stramts on transnatlon::S
corporations. The EC and the Nordic countries focussed on measur

32. Ibid, p. 138.
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that had a direct and significant restrictive impact on trade and a direct
link to existing GATT rules. Developing countries, on the other hand,
called for strict adherence to the mandate and for limiting the negotiating
exercise to the effects of investment measures or regulations that had a
direct and significant negative effect on trade.

The Agreement on TRIMS does not introduce any new obligations,
but merely prohibits those TRIMS that have been judged inconsistent
with GATT obligations regarding National Treatment on Internal Taxation
and Regulation (Article 1II) and the General Elimination of Quantitative
Restrictions (Article XI). These include, it is noted, (a) local content
requirements (inconsistent with national treatment obligation), such as
those which require the purchase or use by an enterprise of products of
domestic origin in terms of the volume or value of products or in terms
of proportion of their domestic production, or that require an enterprise’s
purchases or use of imported products to be limited to an amount related
to the volume or value of the local products that it exports; and (b) trade
balancing requirements (inconsistent with the obligation to eliminate
quantitative restrictions), such as those which restrict the importation by
an enterprise of products used in or related to its local production generally
or to an amount linked to its exports or to the foreign exchange inflows
attributable to the enterprise, or that restrict exports in terms of volume
or value of products or as a proportion of local production. These measures
are included in an illustrative List annexed to the Agreement. It has,
however, been pointed out that “there would seem to be a “grey area”
subject to interpretation, and a variety of investment measures may be
challenged after the entry into force of the WTO Agreement.”?

C. Trade-Related Aspects of Intellectual Property Rights (TRIPS)

Technological advancement and innovation has brought about
tremendous changes in the production process itself. Information
technologies, in particular, have radically altered the nature of competition
due to the inherent vulnerability of such technologies to rapid appropriation.>*
According to a UNCTAD study, “the international convergence of
technological capabilities among developed and a limited number of
developing countries and the gradual erosion of competitiveness in the
traditional areas of production of a number of developed countries have
made intellectual property a new basis of comparative advantage.”™

33. UNCTAD, Trade and Development Report, n. 6, p. 136.

34. UNCTAD, Trade and Development Report (Supplement). n. 4, p. 185.
35. Ibid.
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The Punta del Este Ministerial Declaration on the Uruguay Rounq set
the objectives of the negotiation as: “In order ‘to r.educe the dlstortlon(si
and impediments to international trade, z.md tal.(mg into account the.n;a]e:
to promote effective and adequate protection of mtellec.tual prope;ty rig rts,
and to ensure that measures and procedures to‘e.nforce intellectua property
rights do not themselves become barriers to legitimate trade, the negotlatlons
shall aim to clarify GATT provisions and elaborate as appropriate new
rules and disciplines.”

(i) GATT and TRIPS: Compatibility

The discussion on intellectual property in .GATT was initiateq in an
altogether different form. It was first introduced into the GATT negotiations
during the Tokyo Round in 1978 on the basis of a dra-ft. proposal pu;
forward by the United States and the European Communities (EC), wit
specific regard to anti-counterfeiting measures. As no agr'eement wa(sl
reached at that time, the United States 01rculat'ed a new draft in 1?82, an5
a GATT Group of Experts held several meetings on the matter in 1985.

The issues concerning counterfeiting were acceptable to developing
countries and its further negotiation in the GATT forum was qgreeq. The
reasons for this acceptance were: (i) the issue of coupterfextlng dxi(:i noctl
normally involve technological undertaking, the developing .countnes oun
it easier to address the latter issues than ?hoss: concerning subs.tantwg
standards of protection dealt with in existing mtematllc.)n?l treatlesl_and
administered by specialised agencies in the field; and (ii) 1t was rea 1zef
that the practice of countrfeiting did not. confer advanta.ge in telr)r.'rllli.oS
national policy aimed at building up industrial an.d tfachnologlcal capabili 1eci
It has been, however, noted that “owing to the insistence of the develope
countries, the discussions at the TRIPS negotiations c?ntred.more on the
establishment of substantive and uniform standards involving a higher
level of protection for intellectual property rights.”

Two distinct views emerged in the process of TRII?S negotiations.
The developing countries were initially prepared to dlS(‘fUSS. only thei
clarification of existing GATT rules and provisions dealing with m.tellectu:ile
property, such as Articles 1X and XX (d) and measures t.o restrllctl tr9a °
in counterfeit goods that could be understood as clanfyn.1g Artlc.e :
the Paris Convention, which deals with the seizure, on importation, 0O
goods unléwfully bearing a mark or trade name. They regarded ar;ly
discussion of substantive intellectual property norms as beyonvc:, tlg
competence of GATT and within the exclusive jurisdiction of the Wor

36. UNCTAD, Trade and Development Report, n. 6, p. 185.
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Intellectual Property Organization (WIPQ). Developed countries, on the
other hand, interpreted the Punta del Este Declaration as allowing for the

elaboration of new substantive rules of international intellectual property
law.

(ii) The Agreement on TRIPS

The Agreement on TRIPS recognizes that, in order to reduce distortions
and impediments to international trade, and to ensure that measures and
procedures to enforce intellectual property rights do not themselves become
barriers to international trade, new rules and disciplines are needed. To
this end, the Agreement addresses the applicability of the basic principles
of GATT and those relevant to intellectual property rights, the provision
of effective enforcement measures for those rights, multilateral disputes
settlement, and transitional arrangements.

The Agreement establishes minimum universal standards on patents,
copyrights, trademarks, industrial designs, geographycal indications,
integrated circuits and undisclosed information. The Agreement introduces,
in addition to the well-established principle of national treatment, that of
“most favoured-nation” treatment, a novelty in international IPR regimes,
whereby any advantage a member grants to the nationals of any other
country must be extended immediately and unconditionally to the nationals
of all other members. The basic principles, it is noted, refer to criteria
and objectives of special interest to developing countries, namely the
contribution that the protection and enforcement of intellectual property
rights should make to the promotion of technological innovation and to
the transfer and dissemination of technoldgy, and the measures that countries
may adopt to protect public health and nutrition and to promote public

interest in sectors of vital importance to their socio-economic and
technological development.

Patents protection, as provided in Article 27:1 of the Agreement, will
be available for any inventions, whether products or processes, in all
fields of technology without discrimination as to the place or invention,
the field of technology and whether products are imported or locally
produced. The Agreement allows for exclusion from patentability for
diagnostic, therapeutic and surgical methods for the treatment of humans
or animals, and for plants and animals (other than micro-organisms), as
well as for essentially biological processes for the production of plants
or animals (other than micro-biological) or non-biological processes).
Plant varieties, however, must be protectable either by patents, or sui
generis (a class by itself) system or by any combination of the two.
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These formulations of the extent of patent .prot.ection :m the Agrc?emeni
have given rise to a number of possible implications. Flfstly, thri.::rl?l[::;:
of this change on the various sectors of the economies, 1padii 5'

harmaceutical, of the developing countries needs to be acctfrate y a rf*i‘shse .
problems have been envisaged in the area of paten.tlflg llfe—forrgs.d‘ de?i
formulations, it is argued, merely ogtlme. th.e provisions a; em ?Solebeen
the 1egislations of developed couptrles. Similar Iproblefn'srhave a > Dee
raised in the case of issuance of compulsory licences. 1he ::o(rinpuately
licencing procedures are invoked on.ly. when th.e patents are lno a lic:;ens'my
worked. In the Agreement the provision relating ‘to compulsory ;1 \ thi
has been completely diluted. It is referred to as Other.uses without e
Authorization of the Right Holder”. In t_he final analysis, ;he pl;)VlS(l)(;e_
relating- to patents have not only been diluted, they have also taken
sided view of the operation of the patent system.

IV. Conclusion

This study briefly outlines the three major areas of .the Fl;la'; A(;:;
embodying the Results of the Uruguay Round .of Multx';‘ate(;a ell::ed
Negotiations, namely, the World Trade Orgazination, 1ra e-;{. e
Investment Measures and the Trade-related Intellectual Property t.1g '";
The implications arising out of these agree.ments need closc?r scru mt};ies
the light of the practices they may establish. For (.ie.v?l'opmgf ci)]un ¢
two issues may become important. One, thq pOSSlbllltleS.O c lantgad(g;
their legal and policy options while. pu.rsumg the multllateraf :heir
negotiations. It has far-reaching implications on the structlglie 0 phelr
priorities as regards development and growth.. The seconcli pro Iem ret e
to the building of infrastructural and operative mechanisms. dn m? i
terms, these aspects will be cost-intensive Till today many .(lalve og.ng
countries are not prepared for such a quick turnaround, notwit s};a;r:L:: g
the transitional arrangements provided for in the Agreement. In the S
Secretariat’s view some of these issues will deﬁni.tely m.:ed further substan ;n
and specific elaboration so as to facilitate effective gains from the emerging

new trade regimes.
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ANNEX

Report of the International Seminar on Globalization
and Harmonization of Commercial and Arbitration
Laws, New Delhi, 31 March—1 April, 1995

An International Seminar on “Globalization and Harmonization of
Commercial and Arbitration Laws” was held in New Delhi, on 31 March
and 1 April, 1995. The seminar was organized by the Asian-African
Legal Consultative Committee with the technical support provided by
UNIDO, UNCITRAL, WIPO, World Bank and UNIDROIT and hosted by
the Indian Council of Arbitration. The main objective of the Seminar was
to promote standardization and harmonization of commercial laws and
practices on uniformly agreed and acceptable basis in the Afro-Asian
region in the wake of the ongoing phenomenon of liberalization and
globalization of national economies.

In addition to representation from co-sponsoring and collaborating
institutions and the Regional Centre for Arbitration, Kuala Lumpur, the
Seminar was attended by delegations from: China, Ghana, Indonesia,
Jordan, Kenya, Kuwait, Libyan Arab Jamahiriya, Malaysia, Mauritius,
Mongolia, Namibia, Nepal, Nigeria, Oman, Palestine, the Philippines, Sri
Lanka, Thailand, United Arab Emirates, Republic of Yemen and Zambia.
Senior officers from the Ministries of Law, Justice and Company Affairs,
Commerce and External Affairs, Government of India and a large number
of participants from public and private sector undertakings in India, also
participated.

The Seminar addressed itself to the following topics:

(1) Unification of the law and procedures for international commercial
arbitration—UNCITRAL Model Law on International Commercial
Arbitration,;

(ii) Promoting unification of laws related to procurement of goods,
construction and services; UNCITRAL Model Law on Procurement
of Goods, Construction and Services;

(iii) Promoting unification of laws related to international sale of
goods;

(iv) Unification of laws related to international transport of goods
(Hamburg Rules, Multimodal Convention and the Convention
on the Liability of Transport Terminal Operators in International
Trade);
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(v) Arbitration of intellectual property disputes;

(vi) New contractual modalities for infrastructure development—BOT/
BOO, International Franchising and joint ventures;

(vii) International Arbitration Services-—Role of ICCA; ICC, AALCC
Regional Centres and the Indian Council of Arbitration.

The proceedings of the Seminar were organized into nine working
sessions. Four working sessions were held on the first day and five
working sessions on the second day.

The first working session devoted to the topic “Unification of the
Law and Procedure for International Commercial Arbitration”—was chaired
by Dr. P.C. Rao, Secretary, Ministry of Law, Justice and Company Affairs,
Government of India. The main speakers during this session were Mr.
Robert Hunja, Legal Officer, UNCITRAL; Mr. Ram T. Madan, Advocate,
Jenner & Block, Chicago; and Mr. D.C. Singhania, Solicitor and Senior
Advocate, Supreme Court of India. Mr. Hunja’s presentation was on
UNCITRAL Model Law on International Commercial Arbitration. He
related the background to the preparation of the Model Law and presented
an overview of some of its salient features. He stated that the main
objective of the Model Law was to contribute to the establishment of a
unified legal framework for the settlement of international business disputes
through arbitration. As such, the Model Law was intended to assist countries
that do not have an arbitral legislation to adopt a modern arbitral legislation.
It also provided a sound basis to orient the existing national arbitral
legislation to the needs of modern international arbitration practice. While
urging the implementation of the Model Law in the national domain for
achieving a worldwide uniformity of the arbitration law and procedures,
he laid special emphasis on the training of the arbitrators. Mr. Madaan’s
presentation was devoted to the ‘Adoption of the UNCITRAL Model
Law in the USA’. He pointed out that in USA, three approaches were
being followed in regard to the implementation of the UNCITRAL Model
Law: (i) amending the existing Federal Law in the light of the Model
Law; (ii) adopting the Model Law in its entirety at the State-level; and
adopting the Model Law partially at the State-level. Mr. Singhania referred
to the salient features of the Model Law and the 1958 New York Convention
on the Recognition and Enforcement of Foreign Arbitral Awards. Dr.
Rao while summing up the discussions emphasized that an essential
ingredient of the economic reform programme should be a modern law
for the settlement of international commercial disputes. Such a law should
be supported by necessary infrastructure facilities including a Centre for
ADR and providing training facilities for arbitrators.
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The second session was devoted to ‘UNCITRAL Model Law on
Procurement of Goods, Construction and Services”. The main speakers
on this topic were Mr. Robert Hunja (UNCITRAL), Dr. Syed Ahmed
(World Bank) and Mr. M.P. Gupta (India) Mr. Hunja in his presentation
stated that while procurement expenditures represented a significant portion
of the overall development expenditure in the developing countries, few
of those countries had adequate legal framework for procurement. Since
procurement of goods and services should be quality-oriented, and cost-
effective, and procurement procedures fair and transparent, the UNCITRAL’s
Model Law on Procurement was intended to assist States in updating and
modernising their existing laws or for the enactment of new legislation
where none existed in the area of procurement of goods and services. Dr.
Syed Ahmed (World Bank) spelt out the procurement guidelines prepared
by the World Bank which were required to be followed by borrowers for
the World Bank financed projects. Mr. M.P. Gupta referred to the
international competitive bidding procedures in India and urged the
Government of India to exclude World Bank aided works contracts from
the operation of amendments effected by some of the States in India to
the Indian Arbitration Act 1940. His suggestion was that pending the
enactment of the proposed comprehensive legislation on arbitration by
the Government of India it would be necessary and useful to execute
World Bank contracts in any place outside the jurisdiction of the
aforementioned State Governments to save such contracts from the mischief
of the State amendments.

The third session was devoted to the “United Nations Convention on
Contracts for the International Sale of Goods 1980”. The leading speakers
were Mr. Robert Hunja (UNCITRAL) and Mr. P.M. Bakshi, a former
Member of the Law Commission of India. Mr. Hunja recounted the
background leading to the adoption of the UN Convention on Contracts
for the International Sale of Goods in 1980 and described its salient
features. He stated that the Convention was basically restricted to the
formation of the contract for international sale of goods and the rights
and duties of the buyer and seller arising from such contracts. As such
an important principle enshrined in the Convention was that there was
utmost emphasis on the preservation of the contract and it was relatively
difficult under the Convention to reject the goods and to say that there
was no contract. Another principle embodied in the Convention was that
of contractual freedom. As such, the Convention permitted the parties to
exclude the application of the Convention or to derogate from or vary the
effect of any of its provisions. The Convention thus gave primacy to the
terms of the contract and its provisions were in the nature of being
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suppletive rules to the international sale contract. He stated that although
the Convention had been ratified by more than forty States, other States
should soon adhere to it so that all international sales are governed by the
Convention. Mr. P.M. Bakshi in his presentation set forth a comparative
analysis of some of the important provisions of the UN Sales Convention
and the Indian law applicable to the sale of goods.

The fourth session was devoted to the UN Convention on the Carriage
of Goods by Sea 1978 (The Hamburg Rules) and the UN Convention on
International Multimodal Transport of Goods, 1980. The leading speakers
on this topic were Mr. R.S. Saran (India) and Mr. Robert Hunja
(UNCITRAL). Mr. Saran first addressed himself to the UN Convention
on the Carriage of Goods by Sea 1978, popularly known as the Hamburg
Rules, and subsequently to the UN Convention on International Multimodal
Transport of Goods, 1980. He observed that although the Hamburg rules
represented a fair balance between the interests of the carrier and the
cargo-owner unlike the Hague or Hague-Visby Rules which were tilted
in favour of the carrier, the shipowning interests had not been happy with
the Hamburg Rules with the result that almost all maritime States had not
as yet ratified the Hamburg Rules. Despite this negative trend, in his
view, indications were that the Hamburg Rules would catch on, although
it might take some time. The factors, according to him, favouring the
spread of the Hamburg Rules included trade compulsions and the very
nature of the rules, e.g. mandatory application to both outward and inward
bills of lading, requirement of bills of lading to including a paramount
clause for incorporation of the Rules, wide options of forum for litigation

and arbitration and mandatory nature of the Rules not permitting any
worthwhile exclusion cases.

As regards the United Nations Convention on International Transport
of Goods, 1980, it was stated that the striking feature of the Multimodal
Transport System was not the actual merger or physical combination of
various modes of transport, but the principle whereby the operator accepted
liability, as a principal and not as an agent, for the cargo from the time
he took over the charge of the cargo from the consignor until delivery to
the consignee. In the multimodal regime, there was one document of
transport, one rate and through liability. The Multimodal Convention
subscribed to these principles. As for the implementation of the Multimodal
Convention in India, the pointed out that although India had not ratified
the Convention, it had enacted a legislation called “The Multimodal Transport
of Goods Act 1993” to “provide for ihe regulation of the multimodal
transportation of goods from any place in India to a place outside India
on the basis of a multimodal contract and for matters connected therewith
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or incidental thereto”. The Act laid down the responsibilities and liabilities
of multimodal transport operators and included other relevant provisions
concerning lien, general average, jurisdiction for instituting action, arbitration

etcC.

Mr. Hunja (UNCITRAL) traced the evolution of the legal reg?me
concerning the maritime transport of goods and describfad the salient
features of the Hamburg Rules pinpointing at the same time the many
improvements which these Rules had made over the Hagu'e or Hague-
Visby rules. According to him, these improvemen.ts were: (i) The scope
of application of the Hamburg Rules was substantially w1d<?r than tha.t of
the Hague Rules; (ii) The duration of liability of the. carrier was wider
in the case of the Hamburg Rules as compared to that in the ha.gue. Rules;
(iii) While both the Hamburg and Hague Rules based th(? lllaplllty on
presumed fault of the carrier, in the case of the latter such ll?bllle f:ould
be disclaimed by a series of exemptions; (iv) The financial limits of
liability of the carrier were 25% higher in the Hamburg Rules than those
established under the 1979 Additional Protocol to the Hague‘ Rules; (v)
Unlike the Hamburg Rules, the Hague Rules did not provide for the
liability of the carrier for delay in delivery; (vi) In the ‘Hafnburg Rules,
limitation period for bringing suits was two years while in the Hague
Rules, it was one year. Finally, Mr. Hunja stated that since the He.lmburg
Rules were elaborated on the initiative of the developing countries apd
were in their own interest, they must, in particular, India should expedite
their adherence to the Rules so that the outmoded Hague Rules coulfi 'be
displaced and the prevailing uncertainty arising on account of a multiplicity
of regimes applicable to the carriage of goods by sea could be ended.

The first session on the second day was devoted to the “Unitt?d
Nations Convention on the Liability of Transport Terminal Operaths in
International Trade, 1993”. In his introductory remarks, the Chairman

' Mr. Anthony Forsow, High Commissioner for Ghana in India referred to

the evolving legal regime concerning the maritime transport of gOQdS 'af\d
stated that this Convention covered the last link in the chain of hab.xht’y
concerning the transport of goods. He pointed out that while the cam.er S
liability through various transport conventions was governed by harmonized
and mandatory rules, there existed periods during which the goods n
transit were not subject to a mandatory regime. The negative consequences
of these gaps in the liability regime were serious as in most cases goods
lost or damaged occurred not during the actual carriage, but when they
were in the care of custody of the terminal operator. The 1993 Con\_/en'tl.on
therefore sought to establish a uniform legal regime governing the liability
of transport terminal operators.
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Mr. Robert Hunja referred to the policies underlying the Convention,
the gaps covered by the Convention in liability regimes left by other
international conventions, and the need for harmonization and modernization
in the area and the benefits that would accrue from the adoption of the
legal regime instituted by the Convention.

The second session was devoted to “Arbitration of Intellectual Property
Disputes”. The leading speakers on this topic were Dr. Francis Gurry,
Director of the WIPO Arbitration Centre and Dr. K.V. Swaminathan,
Chairman, Waterfalls Institute of Technology Transfer.

Dr. Gurry in the course of his presentation identified the following
factors which motivated the establishment of WIPO Arbitration Centre to
cater to the arbitration of intellecutal property disputes: (i) the central
position which intellectual property had come to assume in the contemporary
economy; (ii) increasing international character of the exploitation of
intellectual property as a consequence of internationalization of markets;
(iii) increasing resort to, and increasing interest, in alternative dispute
resolution (ADR) techniques; and (iv) specific characteristics of intellectual
property disputes. He then outlined the services provided by the WIPO
Arbitration Centre for the resolution of intellectual property disputes
through good offices, mediation, arbitration and expedited arbitration.

Dr. Swaminathan, in the course of his presentation demonstrated with
the help of transparencies, problems and issues that would need to be
addressed by the emerging legal regime in the area of intellectual property
following upon the adoption of the new GATT Accord and in particular,
the companion Agreement on Intellectual Property Rights. He emphasized
the need for coining a definition of an intellectual property dispute, evolution
of suitable criteria for the selection of arbitrators for tackling such disputes

and possibility of inclusion of Indian arbitrators in the WIPO Arbitration
Centre’s panel of arbitrators.

The third session was devoted to the topic “New Contractual Modalities
for Infrastructure Development—BOT/BOO, Franchising and Joint
Ventures”. The main speakers were Mr. Jose M.De. Lima-Caldas, Chief,
Technology Division, UNIDO, Mr. Robert Hunja (UNCITRAL), Dr. Syed
Ahmed (World Bank), Mr. Asghar Dastmalchi, Assistant Secretary-General,
AALCC and Mr. D.S. Mohil (AALCC).

Mr. Lima-Caldas (UNIDO) in his presentation referred to the UNIDO
Programme on BOT Strategy which was composed of the following elements:
(a) the establishment of guidelines and standard procedures for the
negotiation and implementation and standard procedures for the negotiation
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and implementation of BOT arrangements; (b) the a\{ailabi!ity of an advisory
taskforce that can provide assistance in connection w1t.h specific BOT
projects; and (c) technical assistance at the enterprise, natu?nal or regmf\al
Jevels for capacity building and policy advice related to the 1l_nplementatlon
of the BOT scheme. He pointed out that in pursuance of this .prog.ramme,
UNIDO was currently engaged in the formulation of.Gmdelmes fgr
Development, Negotiation and Contractin_g of B_OT PrO_]CCtES. The main
objectives of these Guidelines would be: (i) To give dev§lopmg c.o'u.ntn?s
basic and strategic orientation so as to strengtl}_en their czilpabllmes_ in
promoting and implementing BOT projects; (11) to prpvnde practical
information on the structures, proceduFes and basic 1s§ues of BOT
arrangements; (iii) To support dissemination and the le.ammg process of
BOT strategy; and (iv) To contribute towards reduc11.1g the time and
expenses of BOT bidding, negotiation and coPtractlng through the
preparation of procedures and model documentation.

Mr. Hunja also identified the possible areas which UNCITRAL was
likely to take up in the near future in regard to th? BO’I.‘ contracts. He
also touched upon the legal problems that could arise in the implementation
of such projects because of inadequacy of legal framework, procurement
aspects and complexity in contracting.

Dr. Ahmed (World Bank) introduced his paper entitled “The BO”’I‘
Model of Financing Infrastructure Projects in De.veloping C01.mtnes .
The paper outlined the basic concept of a BOT project; the requ1.rements
for a conducive legal environment for successfully structuring and
implementing a BOT project; and carried an analysis. of different contractual
arrangements that could form part of a BOT project.

Mr. Asghar Dastmalchi, Assistant Secretary-General, .AALCC,
introduced the paper on “International Franchising” contrlbu.ted by
UNIDROIT at the request of the AALCC. The paper discussed different
ways of franchising internationally and concluded that it was the master
franchise agreement which was most commonly used fo.r international
franchising. It also focussed on the nature of the relationship be.tween the
master franchise agreement and sub-franchise agreements, appll.cable lz}w
and jurisdiction, the settlement of disputes, and problems associated V\.’lth
the tripartite nature of the relationship between franchisor, sub-f.ranchlser
and sub-franchisees, particularly in relation to termination and disclosure.

The paper entitled “Legal Aspects of Joint Ventures in Asia and
Africa” was introduced by Mr. Mohil (AALCC). The paper traceq the
evolution of joint ventures, dealt with the relative merits and demerits 9f
contractual and equity joint venture, outlined the legal framework In
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Asian and African countries applicable to joint venture operations and
provided guidelines for the setting up a joint venture and the prototype
of a joint venture contract.

The fourth session was devoted to the “Role of ICCA, ICC, AALCC
Regional Centres and Indian Council of Arbitration”. Mr. F.S. Nariman,
President of the ICCA, at the outset, gave a brief account of the role
played by and activities of the ICCA and ICC in the area of international
commercial arbitration. He stressed the need for intensifying interaction
between the arbitral institutions worldwide so that rules and practices
were standardized.

Mr. Essam Abdul Rehman Mohamed, Deputy Secretary-General,
AALCC, introduced the paper contributed by Dr. Mohamed Aboul-Enein,
Director of the Regional Centre for International Commercial Arbitration,
Cairo, on the role of the Cairo Centre in the resolution of commercial and
investment disputes. The paper gave an outline of the services provided
by the Centre for the resolution of international commercial and investment
disputes through arbitration, conciliation, mediation, claims review board,
mini-trials etc.

Ms. P.G. Lim, Director of the Regional Centre for Arbitration, Kuala
Lumpur, in her address gave an account of the services provided by the
Kuala Lumpur Centre, a non-profit making institution, for the resolution
of international commercial disputes and the training programmes and
conferences organized by it to populrize the institution of arbitration and
alternative dispute resolution (ADR) techniques. She pointed out that the
Centre had a global network of cooperation agreements with the arbitral
institutions in different parts of the world and was thus able to provide
administrative services and facilities for the conduct of arbitral proceedings
under the rules or auspices of the other arbitral institutions.

Mr. S.C. Nirwani, Executive Director of ICCA, cautioned the parties
concluding business contracts not to forget making provisions for the
settlement of possible disputes by a proper recourse to arbitration. According
to him the clauses that the parties should insert in the contracts included
a valid arbitration clause; reference of the dispute to institutional arbitration;
selection of procedural rules (UNCITRAL or ICC); the law applicable to
the contract; and the venue of arbitration.

The fifth and final working session devoted to “Practical, Legal and
Arbitration Problems” provided an opportunity for interaction between
the speakers of the previous sessions and the participants. It was agreed
to make the following recommendation:

244




	Part 1
	Part 2
	Part 3
	Part 4
	Part 5
	Part 6
	Part 7
	Part 8
	Part 9
	Part 10
	Part 11
	Part 12
	Part 13
	Part 14
	Part 15
	Part 16
	Part 17
	Part 18
	Part 19
	Part 20
	Part 21
	Part 22
	Part 23
	Part 24
	Part 25
	Part 26
	Part 27



