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The Thirty-fourth Session of the Asian-African Legal Consultative
Committee was held in Doha, Qatar, from 17th to the 22nd April 1995.
The six-day session was attended by delegations from more than 35
Member States, observers from non-member States, international and
regional organizations and the United Nations including its subsidiary
bodies and specialized agencies.

A number of Justice Ministers attended the session which was held
under the chairmanship of H.E. Dr. Najeeb Bin Mohamad Al-Nauimi, the
then Minister Legal Adviser at the office of the H.H. the Heir Apparent
and Defence Minister now Minister of Justice of the State of Qatar.

At this session the delegations discussed various legal issues and
stressed for support to formulate the views of the Asian and African
States on these issues to enable them to participate in the deliberations
of international and regional organizations.

Most of the subject items on the Agenda were taken up for discussion
at the Doha Session. The present Report provides detailed background
information, deliberations of the Thirty-fourth Session and the decisions
adopted at that Session.

The papers prepared for the session, highlighted the undisputed common
denominator of indispensable international and regional approaches to
relevant international law. The AALCC's work in the above mentioned
field is designed to project the subjects more adequately and fully appraise
its Member States. There was prolific discussion during the high-level
meetings. The ensuing decisions have been structured to express an overall
vision and wider applicability of the basic principles of international law.

On the 'Status and Treatment of Refugees' the Committee appealed'
to Member States to take all possible measures to eradicate the causes
and conditions which force people to leave their countires and cause
them to suffer unbounded misery, and urged those states who have not
already done so to ratify or accede to the Convention relating to the



Status of Refugees, 1951 and the 1967 Protocol thereto. It also requested
the member governments to send their comments and observations on the
proposed legal framework for the establishment of safety zones for displaced
persons in their country of origin and model legislation on the status and
treatment of refugees prepared by the Secretariat, and directed the Secretariat
to study further the two concepts of safety zones and the model legislation
in light of the comments received.

On the 'Report on the work of the International Law Commission
(Il.C)' the Committee expressed its appreciation for the study and monitoring
·of progress at the International Law Commission at its 46th Session. The
Committee commended the adoption of the draft articles on the non-
navigational uses of interntional watercourses as adopted by the International
Law Commission on second reading. The committee urged Member States
to consider utilising the Secretariat studies and commentaries while furnishing
comments on the draft articles before July 1996 to the United Nations.

On the 'Establishment of International Criminal Court', it was pointed
out that equal emphasis should be placed on the completion of the work
on the Draft Code of Crimes against the Peace and Security of Mankind
as it might eventually be applied by the Court. The Code forms an integral
part of the proposed international criminal jurisdiction. Consideration
should also be given to the issues arising out of complementary jurisdictions
which might become optional once the ICC is established. A widely
accepted view was that pre-trial procedures concerning the international
crimes within the national boundaries should be governed by the relevant
domestic laws. Also, provisions concerning the relationship of the ICC
with the United Nations needed consideration. Special emphasis would
need to be laid on the possible implications which might flow from the
role of the Security Council. It is the view of the AALCC that the role
given to the Security Council in this context should in no way affect the
independent functioning of the ICC.

On the 'Law of the Sea', the Committee urged the Member States
who have not yet ratified the Convention on the Law of the Sea to
consider doing so. It urged the full and effective participation of the
Member States in the International Seabed Authority so as to ensure and
safeguard the legitimate interests of the developing countries; and for the
development of the principle of common heritage of mankind. The
Committee reminded member states to give timely consideration to the
need for adopting a common policy and strategy for the interim period
before the commercial exploitation of the deep seabed minerals becomes
feasible, and, for this purpose urges Member States to take an evolutionary

approach especially to the "initial function" of the authority so as to
make the International Seabed Authority useful to the international
community and developing countries during this initial period.

On 'Deportation of Palestinians in violation of International Law
particularly the fourth Geneva Convention of 1949 and the massive
immigration and settlement of Jews in the occupied territories', the
Committee directed the Secretariat to continue to monitor the development
in the occupied territories and to take cognizance of the hardships suffered
by Palestinian refugees.

On the "United Nations Conference on Environment and Development:
Follow-up", the Committee, while recognising the importance of the work
of the Commission on Sustainable Development towards the implementation
of Agenda 21 programmes, invited the United Nations Environment
Programme to collaborate with the AALCC in the follow-up on the United
Nations Conference on Environment and Development and to continue to
participate actively in the work of the AALCC in the future. The Committee
also underscored the need to participate actively in the relevant meetings
on environment and urged member governments to make voluntary
contributions to the special fund on environment.

On the 'United Nations Decade on International Law', the Committee
reaffirmed the importance of strict adherence to the principles of international
law as enshrined in the charter of the United Nations and reiterated that
many of the political, economic and social problems which riddle the
member states of the international society can be resolved on the basis
of the rule of law.

On the subject 'International Trade Law', the Secretariat presented a
report on the recent legislative developments in this field, to enable
Mem~er ~tates to keep informed with the latest developments. The
organIZatIOns covered include UNCITRAL, UNCT AD, UNIDO and
UNIDROIT. A Report of the seminar entitled:

"Inte~national Seminar on Globalization and Harmonization of
CommerCial Arbitration Law" has also been included.

. As regards the follow-up of the decision taken at the Kampala Session
In 1993 about shifting the headquarters of the AALCC from New Delhi
to Doha Qatar 'H d 'A ' , a ea quarters Agreement has been signed between the
h~~CC and the Government of the State of Qatar. Details relating to

s / tmg are to be worked out between the AALCC and the Government
o the State of Qatar in due course.

(ii) (iii)



I believe this volume would contribute to the development of new
legal frameworks and mechanisms at national, regional and international
levels for the purpose of achieving dissemination, study and wider
appreciation of international law especially during the United Nations
Decade of International Law.
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The Asian-African Legal Consultative Committee, an inter-governmental
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Japan and the United Arab Republic (Now Arab Republic of Egypt and
Syrian Arab Republic). The Committee has at present a membership of
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international organizations from all regions consistent with the global
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321

The purposes of the Committee, as originally envisaged, were to serve as
an advisory body to its member governments in the field of international law
and as a forum for Asian-African co-operation in legal matters of common
concern. Its activities have, however been broadened from time to time to keep
pace with the needs and requirements of its member governments and this has
been especially so in recent years in the field of economic relations. The
Committee as the only organization at governmental level embracing the two
eontinents of Asia and Africa has also oriented its activities to complement the

• Arab Republic of Egypt, Bangladesh, Bahrain, China, Cyprus, Gambia, Ghana, India, Indonesia,
Islamic Republic of Iran, Iraq, Japan, Jordan, Kenya, Democratic People's Republic of Korea,
Republic of Korea, Kuwait, Libya, Malaysia, Mauritius, Mongolia, Myanmar, Nepal, Nigeria,
Oman, Pakistan, Philippines, Qatar, Saudi Arabia, Senegal, Sierra Leone, Singapore, Somalia,
Sri Lanka, State of Palestine, Sudan, Syria, Tanzania, Thailand, Turkey, Uganda, United Arab
Emirates and Yemen Arab Republic. Botswana is an Associate Member.
Australia and New Zealand have the status of Permanent Observers.
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work of the United Nations in several areas. In the light of the Committee's
growing involvement in this field, the General Assembly by a Resolution,
adopted at its thirty-fifth Session in 1980 decided to accord the Committee
Permanent Observer Status at the United Nations, a distinction which it shares
with eleven other inter-governmental organizations. The Committee holds a
meeting annually by rotation in its Member countries on the basis of invitations
received. In addition, consultations and special meetings related to specific
topics are held throughout the year.

E. AALCC's Co-operation with the United Nations, its Agencies and
other International Organizations

Almost simultaneously with the establishment of .the Com.mittee ~n
I footing the United Nations had evinced considerable interest ma regu ar , .

h Committee's activities and close collaboration has been developed
t e ly through inter-Secretariat consultations but also through thenot on . ..
Committee'S participation m a number of plenipotentiary .conferences

ked by the United Nations. In the year 1960 the Committee entered
convo .. (ILC).. t official relations with the International Law Commission in
10 rsuance of which the Commission is traditionally represented by itspur . . I
Chairman at the Committee's regular sessions. The Committee lS a so
represented by its Secretary-General at the Annual Sessi~n~ Of.the. ILC.
In 1969 the Committee was accorded the status of a participatmg inter-
governmental organisation with the UNCT AD and in 197? official rel~ti.ons
between the Committee and the UNCITRAL were estabhshed. In addition,
the Committee has been working in close co-operation with the United
Nations High Commissioner for Refugees (UNHCR), the United Nations
Environment Programme (UNEP), the International Maritime Organization
(IMO), the United Nations Industrial Development Organisation (UNIDO)
and the International Atomic Energy Agency (IAEA). The Committee
als~ maintains relations with the Commonwealth Secretariat, the Hague
Conference on Private International Law, the UNIDROIT, the Organisation
of African Unity (QAU), the League of Arab States and other regional
inter-governmental organisations.

B. The Secretariat

The Committee's Secretariat is located in New Delhi and is headed
by an elected Secretary-General. He is assisted by Deputy Secretaries-
General and Assistant Secretaries-General who are senior officers of
Member Governments sent on secondment besides the regular staff of the
Secretariat in professional and administrative categories. The Committee
also maintains Permanent Observer Missions to the United Nations both
at New York and Vienna.

C. Procedure for Membership

Membership of the Committee is open to Asian and African
Governments which desire to participate in the Committee in accordance
with its Statutes and Statutory Rules. Any such government desirous of
membership has to address a written communication to the Secretary-
General of the AALCC to participate in the Committee as a full or an
associate member and stating its acceptance of the Statutes and Statutory
Rules. The communication when received is circulated among the Member
Governments with a request for submission of their comments within a
period of six weeks. Unless objections are received from not less than
one-third of the total membership of the Committee, the government
concerned is declared admitted as a Member. The only distinction between
Full Members and Associate Members is that the Associate Members pay
a fixed contribution and do not participate in the policy or organisational
matters.

F. Work Programme of the Committee

During the first ten years of the Committee's establishment its work
programme centered on consideration of international law topics referred
to the Committee by its Member Governments. Some of the topics so
referred were of considerable importance to the region where uniformity
of approach was desirable.

The subjects considered by the Committee during this period included
Diplomatic Immunities and Privileges; Immunity of States in respect of
Commercial Transactions; Extradition of Fugitive Offenders; Status and
Treatment of Aliens; Dual or Multiple Nationality; Legality of Nuclear
Tests and the Rights of Refugees.

Since the year 1968 the main emphasis of the Committee's work has
been on rendering assistance to the Member Governments to prepare
themselves on some of the major international questions before the United

D. Functions of the Committee

The Committee and its Secretariat work very closely with its Member
Governments, particularly in the context of its advisory role, resulting in
frequent consultations between the Secretary-General ~f the Committee
and the Member Governments at ministerial and official levels.
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Nations and especially those which become the subject matter of
Plenipotentiary Conferences. In this connection, mention may be made of
the Vienna Convention on the Law of Treaties and the Negotiations on
the Law of the Sea spread over a period of eleven years. More recently,
the Committee actively involved itself in the World Conference on Human
Rights held in Vienna in 1993 and its follow-up and the follow-up work
related to the United Nations Conference on Environment and Development
held in Brazil in June 1992.

The Committee's activities have also been devoted to the field of
international economic relations and trade law and in this area the Committee
has been working closely with various United Nations other inter-
governmental organisations including the UNCITRAL. In addition, special
items of importance to Member Governments have been taken up such as
preparation of StandardlModel Contracts for use in international trade
transactions relating to commodities and model bilateral agreements on
promotion and protection of investments and Legal Guidelines for
Privatization Programmes, formulation of schemes for industrialisation
and organization of dispute settlement system in economic matters through
establishment of Regional Centres for Arbitration and development of
national arbitral institutions.

_ International Rivers;
_ Law of the Sea;
_ Mutual Co-operation on Judicial Assistance;
_ Legal Framework of the Zone of Peace;

_ Indian Ocean as a Zone of Peace;

_ Environmental Protection;
_ Criteria for the distinction between Terrorism and People's Struggle

for Liberation;
_ Deportation of Palestinians as a violation of international law,

particularly the 1949 Geneva Convention;

_ Responsibility and Accountability of former colonial powers;

_ Debt Burden of Developing Countries.

H. Publications

The current work programme of the Committee comprises the following:

- Preparation of notes and comments on agenda items before the
Sixth Committee and items having legal implications for the annual
session of the General Assembly;

- Follow-up of the work of !LC, UNCITRAL, UNIDO and UNCTAD,
Hague Conference and UNIDROIT on legal issues and preparation
of notes and comments as may be necessary;

- Periodic meetings of Legal Advisers of member governments;

- Training Programme;

- Rendering of assistance by the Committee's Secretariat to a Member
Government on any Subject of particular interest to that government
upon request;

- Preparation of Studies on Agenda items;

- Decade of International Law;

- Status and Treatment of Refugees;

The emphasis in the work programme of the UN Decade of International
Law has encouraged the AALCC to publish its studies on the basis of
which various topics are discussed and debated. To attain the objective
of encouraging study, dissemination and wider appreciation of international
law, the Committee has been bringing out the study-oriented Reports of
its annual sessions for the last few years. Also a very useful publication,
'Quarterly Bulletin' is being brought out on regular basis. The Bulletin
contains information on the preceding quarter about the Committee's
activities, activities of the United Nations, regional and international
organizations and multilateral and bilateral agreements and conventions.

G. Current Work Programme

I. The Statutes

The original statutes of the Asian-African Legal Consultative Committee
were drawn up in 1956. Efforts have been made from time to time,
especially since 1972, to revise the Statutes to bring them into conformity
with the changed structure of the Organization. At the Twenty-Second
Session of the Committee, held in Colombo in May 1981, action was
initiated to revise the Statutes on an urgent basis which culminated in the
preparation of a revised text of the Statutes by an inter-sessional meeting
held in New Delhi in September 1985. The matter was discussed at the
Arusha Session in February 1986 and thereafter a communication was
sent to all member governments for their acceptance of the text drawn up
at the inter-sessional meeting.

4 5



The text of the Statutes as drawn up at the inter-sessional meeting
held in New Delhi in September 1985 was thereafter approved at the
Twenty-sixth Session of the Committee held in Bangkok in January 1987.
The Statutes were adopted on 12th January 1987 and have since abrogated
the Statutes drawn up in 1956.

(i) Providing for arbitration under the auspices and rules of the
Centres;
A istance and provision of facilities for holding of proceedings
ins~d hoc arbitrations under UNCITRAL Arbitration Rules 1976;

Assistance in the enforcements of awards;

Rendering of advice and assistance to parties who might approach
the Centres;
Rendering of administrative services and secretarial assistance
upon request to other institutions with which appropr!ate
arrangements may have been made in regard to arbitral proceedmgs
under the auspices of those institutions; and

Promotion work in association with the AALCC Secretariat.

(ii)

J. The Statutory Rules (iii)

(iv)The Statutory Rules of the Committee which were drawn up in April
1957 remained unaltered over the years in spite of major changes in the
functioning of the Committee. A decision was taken at the Colombo
Session, held in 1981, that the Rules should be revised to conform to the
pattern suited to an international organization. At the Kathmandu Session,
held in February 1985, it was decided to entrust the task of revision of
Statutory Rules to an inter-sessional Meeting. The meeting was held in
New Delhi in September 1985 which was able to adopt the revised version
of the Rules 1 to 3. That meeting had also requested the Liaison Officers
to prepare a revised text of the remaining provisions of the Rules for
consideration of the Committee at its Arusha Session. At that Session it
was pointed out that the Committee itself would have to undertake the
task of revision of the Rules.

(v)

(vi)

Promotional Work concerning the Centres

Although in the beginning the promotional activities in regard to the
Regional Centres for Arbitration were primarily carried on by the AALCC
Secretariat in view of its established contacts with Governments,
governmental agencies and international institutions, over the years such
activities have been left to be carried out by the Centres themselves so
as to build up their image and prestige. At the inception of the Dispute
Settlement Scheme, the foremost task was publicising the establishment
and functioning of the Centres worldwide and this naturally required
preparation and wider dissemination of promotional literature. Monographs
and leaflets about the aims and activities of the Centres were prepared
jointly by the AALCC Secretariat and the Cairo and Kuala Lumpur Centres
and distributed widely. An international panel of arbitrators drawn not
only from the Afro-Asian region, but also from countries with which the
region has close trading and commercial links, was prepared and circulated
to chambers of commerce and business associations worldwide. Articles
were contributed by the AALCC Secretariat as well as by the Directors
of the Centres to eminent arbitral journals and yearbooks. These efforts
helped in making the Centres internationally known.

To make Kuala Lumpur an attractive venue for international cases in
the South-East Asian region, the AALCC recommended to the Government
of Malaysia to amend its Arbitration Act of 1952 to exclude arbitrations
under the auspices of the Kuala Lumpur Centre from the supervision of
the local courts and to accede to the 1958 New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards. Responding to

A Working Group of the Whole established at the Twenty-sixth Session
of the Committee held in Bangkok in January 1987, substantially improved
upon the text of the draft statutory rules drawn up by the Liasion Officers.
The report of the Working Group of the Whole was considered at the
Twenty-seventh Session of the Committee held in Singapore in 1988.
During that Session Rule 20 relating to the Secretary-General was adopted.
Thereafter at the Twenty-eighth Session held in Nairobi in February
1989, the text of the Rules was adopted and the Rules were brought into
force w.eJ. 1st May, 1989.

K. Arbitration Centres

Three Regional Centres for Arbitration have so far been constituted
under the auspices of the Committee which are located in Kuala Lumpur,
Cairo and Lagos.

These Regional Centres for Arbitration were intended to function as
international institutions under supervision until they became autonomous
institutions with their own governing bodies. The tasks entrusted to the
Centres in the light of the overall objectives of the AALCC's dispute
settlement scheme included:
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these requests, the Government of Malaysia amended its Arbitration Act
in 1980 and adhered to the 1958 New York Convention in 1985.

of the Unit were met from the grant extended by the Government of the
Republic of Korea.

A Working Group was constituted consisting of the Liaison officers
f E ypt Malaysia, the Philippines, Republic of Korea and India to

o g e and advise on the technical aspects of the operations of the Unitoverse . . .
. A ril 1992, pursuant to the decision of the Heads of Delegations taken
I~ th~ Islamabad Session (February 1992) that the operations of the Unit
should be overseen by the Liasion officers. Mr. Asghar Dastma1chi, Assistant
~ecretary-General, was designated as the official overall incharge of the
Unit.

The Secretariat approached certain regional and international institutions
which had indicated their willingness to provide to the Unit materials
available with them and to cooperate with the Unit through conclusion of
mutual co-operation agreements. These institutions included the United
Nations Secretariat, UNCTAD, UNCITRAL, UNCTC (which has now
been reorganised as the Transnational Corporations and Management
Division (TCMD) of the UN Department of Economic and Social
Development, the regional Economic Commissions of the United Nations,
(in particular ESCAP, ECWA and ECA), the World Bank, the IMF,
UNIDO, WIPO, UNIDROIT, the Hague Conference on Private International
Law, the Commonwealth Secretariat and the Preferential Trade Area of
the Southern and Eastern African States. Most of these institutions have
forwarded valuable materials to the Secretariat.

As for conclusion of cooperation arrangements, the AALCC has already
concluded such arrangements with the OAU, ONIDO and the Commonwealth
Secretariat. IMF has expressed an interest in concluding a cooperation
agreement once the Unit becomes fully operational.

At the Tokyo Session (January 1994) the Committee expressed its
satisfaction at the progress made by the Unit and decided to absorb the
Unit in the AALCC Secretariat, its operational expenses being met from
the regular budget of the AALCC. The AALCC, once again, urged the
~ember States to cooperate with the Unit by promptly furnishing the
mformation and materials sought by it in English language which is the
official language of the AALCC including copies of bilateral or multilateral
~greements concluded, ratified or acceded to by them in the field of
IOtemational trade and economic relations as well as national legislations
enacting such agreements. The Committee also directed the Secretariat to
take active measures to publicise the existence of the Unit so that the
services available in the Unit could come to the knowledge of the private
companies in the Member States.

The AALCC Secretariat has been periodically organising Seminars
and International Conferences aimed at publicising the role and functions
of the Regional Centres for Arbitration. In March 1984, the Secretariat
in collaboration with the United Nations Commission on International
Trade Law (UNCITRAL) and the Indian Council of Arbitration organised
a Regional Seminar on International Commercial Arbitration in New
Delhi. At this Seminar the activities of the Kuala Lumpur and Cairo
Centres were highlighted. In October 1989, the Secretariat in collaboration
with UNCITRAL, UNCTAD, UNIDROIT and the Indian Council of
Arbitration organised a Regional Seminar on International Trade Law
which included the subject of International Commercial Arbitration as
one of the topics. A presentation on the role and activities of the Regional
Centres was made at the Seminar.

The Secretariat in co-operation with the Indian Council of Arbitration
and with the technical support of UNCITRAL, UNIDO, WIPO and the
World Bank, recently organised an International Seminar on "Globalization
and Harmonization of Commercial Arbitration Laws" in New Delhi from
March 31 to April 1, 1995. The Directors of the Cairo and Kuala Lumpur
Centres were invited to make presentations on their Centres. A report of
this Seminar has been reproduced in this Report under the subject
"International Trade Law".

L. AALCC's Data Collection Unit

During the Twenty-eighth Session of the AALCC held in Nairobi
(1989) the Government of the Republic of Korea proposed the establishment
of a Centre for Research and Development entrusted with the task of
attempting a possible harmonization of legal regimes applicable to economic
activities in the Afro-Asian region to function under the auspices of the
AALCC. The Government of the Republic of Korea requested the Secretary-
General to initiate a feasibility study for the establishment of the proposed
Centre and placed a sum of US $ 25,000 at the disposal of the AALCC
for that purpose.

Thereafter, a computerized Data Collection Unit was set up as an
integral part of the AALCC Secretariat for an initial period of two years
as from 1 February 1992 to serve as a storehouse of information on the
economic laws and regulations of the Member States. Operational expenses

~------------~~----------~-------- __ ~ ~ 9



Methodology adopted in indexing the available informationl
documentation and formulation of the initial database.

The information/documentation received from the Governments in
the Afro-Asian region and collaborating institutions as well as those
which were available in the AALCC Secretariat have been arranged under
the following Classification:

Legal Framework for International Trade

A. Standard/Model Contracts for use in International Trade.

B. Legal Guides, Guidelines and Model Laws.

C. Legal Framework for Foreign Investment in Asia-Africa

I. Multilateral Instruments;

II. Bilateral Treaties for Promotion and Protection of Investments.

III. Investment Codes and Legislation.

IV. Legislation for export processing zones, free zones and special
economic zones.

D. Trade Expansion, Economic Cooperation and Integration:

I. Multilateral instruments concerning trade expansion, economic
cooperation and integration in Asia and Africa.

II. Bilateral Agreements concluded by Asian and African
Countries.

E. Intellectual Property Rights

I. International and Regional Conventions;

II. National legislation regulating inventions, industrial designs,
trademarks and other industrial property rights.

F. Exchange Control Arrangements and Exchange Restrictions.

G. Countertrade:

I. Legal Guides

II. Bilateral Countertrade agreements concluded by Asian and
African Countries.

H. Arbitration
I. International Legislative Instruments;

10

II. National Laws and
III. Arbitration Rules.

I. International Conventions in the field of International Trade and
Transport.

The abovementioned scheme of classification is intended to be revised
and expanded in the light of the further information that may be received
from the Governments in the Afro-Asian region and collaborating institutions.
As already mentioned, the Unit has already completed the task of indexing
the documentation received and gathered indicating the source of the
information, but this is an ongoing work. However, the present focus has
been on the establishment of a database on Legal Framework on Foreign
Investment in Asia and Africa.

M. AALCC Headquarters Agreement signed with the Government of the
State of Qatar on 22nd April 1995 at Doha, Qatar

In pursuance of the Decision of the Kampala Session (1993), an
Agreement concerning the relocation of AALCC Headquarters was signed
between the Asian-African Legal Consultative Committee and the
Government of the State of Qatar on the 22nd April 1995, at Doha.

The Agreement was signed on behalf of the AALCC by the Secretary-
General, Mr. Tang Chengyuan and for the Government of the State of
Qatar by Sheikh Jassim Bin Nasser Al Thani, Director of the Legal
Affairs Department, Ministry of Foreign Affairs, the Government of the
State of Qatar.

The text of the Agreement is as follows:

Headquarters Agreement between the Government of the State of
Qatar and the Asian-Mrican Legal Consultative Committee

Whereas the Asian-African Legal Consultative Committee (referred
to hereinafter as "the Committee") decided at its thirty-second session
held in Kampala from 1st to 6th February 1993 to accept the offer of the
Government of the State of Qatar (referred to hereinafter as "the
Government") to host the Headquarters of the Committee at Doha;

Whereas Article 6 of the Revised Statutes of the Committee provides
for the conclusion of the Headquarters Agreement and the establishment
of the Permanent Secretariat at the Headquarters of the Committee;

11



Desiring to conclude an agreement to establish the Permanent
Headquarters of the Committee (referred to hereinafter as "the Secretariat")
at Doha and to regulate matters arising as a result thereof;

The Government and the Committee hereby agree as follows:

Article 1
Use of Terms

For the purpose of this Agreement:

(a) "the Committee" means the Asian-African Legal Consultative
Committee;

(b) "the Secretariat" means the Secretariat of the Asian-African
Legal Consultative Committee;

(c) "the Secretary-General" means the Secretary-General of the
Committee.

Article 2
Juridical Personality

The Committee shall possess juridical personality and shall have the
capacity to contract, acquire and dispose of immovable and movable
property and to institute legal proceedings in its name.

Article 3
Seat of the Committee

The Committee shall have its permanent Headquarters at Doha.

Article 4
Premises of the Secretariat

The Government shall provide suitable land to build the premises of
the Secretariat and other facilities at no cost to the Committee.

The Government shall also arrange with a local bank the necessary
loan without interest for the purpose of building the premises of the
Secretariat and other facilities.

Article 5
Property, Funds and Assets

(1) The Committee, its property and assets in the territory of the
State of Qatar, shall enjoy immunity from every form of legal process,

except in so far as in any particular case the Committee has expressly
waived its immunity. It is, however, understood that no waiver of immunity
shall extend to any measure of execution.

(2) The premises of t~e Committee, its property and ~ssets as well
its archives in the tern tory of the State of Qatar and In general all

~s ·uments belonging to it wherever located and by whomsoever held
shall be inviolable and be immune from search, requisition, confiscation
and expropriation.

(3) The Committee may hold funds or currency of any kind and
operate accounts in any currency. It shall be free to transfer its funds or
currency from the State of Qatar to another country or to convert any
currency held by it into any other currency.

(4) The Committee, its assets, income and other property whether
owned or occupied shall be:

(a) exempt from all direct taxes. It is understood, however,
that the Committee shall not claim exemption from taxes
which are, in fact, no more than charges for public utility
services;

(b) exempt from customs duties and prohibitions and restrictions
on imports and exports in respect of articles imported or
exported by the Committee for its official use. It is understood,
however, that articles imported under such exemption shall
not be sold in the State of Qatar except under conditions
agreed with the Government;

(c) exempt from customs duties and prohibitions and restrictions
in imports and exports in respect of its publications.

Article 6
Public Services and Utilities

h The Government shall assist the Committee in obtaining for its premises,
t e necessary public services and utilities.

Article 7
Flag and Emblem

~e Committee shall be entitled to display its flag and emblem on its
prenuses. The Secretary-General shall be entitled to display the Committee's
flag on the vehicles used by him.
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Article 8
Facilities in Respect of Communications

(1) The Committee and its Secretariat shall enjoy in the territory of
the State of Qatar freedom of communication and no censorship shall be
applied to the official correspondence of the Committee certified as such
and bearing the official seal of the Committee.

(2) The Committee shall, subject to the approval of the Government,
have the right to use codes and to dispatch and receive its official
correspondence by courier or in bags, which shall have the same immunities
and privileges as couriers and bags of the specialized agencies of the
United Nations.

of this article, he shall be accorded .in res~e.ct of himself, his
to (g) d h·ldren such other privileges and immumties as are accorded
Pouse an c I .. . . h G ts d f diplomatic mISSIOns accredited to t e overnmen.to the hea so.. .

. Icategory officials on secondment from the Participating
(3) IntematlOna . h h .

. privileges and immunities commensurate WIt t elf
S shall enjoy ... . di d thtates h. espective diplomatic rrussions accre ite to erank through t elf r
Government. . .

. I category officials other than those mentioned III
(4) InternatIOna . . .. . bl

d (3) shall enjoy such privileges and immumties compara e
agraphs (2) an k· h S fpar d t diplomatic envoys of comparable ran III t e tate 0to those grante 0

Qatar. . .
5) Officials who are nationals of, or perman~nt residents III the

( f Q tar shall be immune from legal process III respect of wordsState 0 a ... . .
spoken or written by them III their official capacity.

(6) The Secretary-General shall c.ommunic~te the names of the
S tari t staff included in the aforesaid categones to the Governmentecre ana .
in accordance with the Statutory Rules of the Committee.
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Article 9
Privileges and Immunities of the Secretariat Staff

(1) International category officials of the Secretariat shall:

(a) be immune from legal process in respect of words spoken
or written and all acts performed by them in their official
capacity;

(b) be exempt from taxation on the salaries and emoluments paid
to them by the Committee on the same conditions as are
enjoyed by diplomatic envoys of comparable ranks;

(c) be immune from national service obligations;

(d) be immune, together with their spouses and children, from
immigration restrictions and aliens registration;

(e) be accorded the same privileges in respect of exchange facilities
as are accorded to officials of comparable rank of diplomatic
missions;

Article 10
Privileges and Immunities of Representatives of the
Participating States, Associate Participating States

and Observers

(1) Representatives of the Participating and Associate Participating
States, including Members, Alternate Members and experts (as referred
to in Article 2 of the Statutes of the Committee) as well as observers
from non-participating States and International Organizations sh~ll,
during their stay in the State of Qatar for the purposes of attending
sessions, other meetings and consultations of the Committee, enjoy the
following;

(a) Immunity from personal arrest or detention and from seizure
of their personal baggage and immunity from legal process in
respect of words spoken or written and all acts done by them
in their official capacity;

(b) Inviolability of all official papers and documents;

(c) The right to receive papers or correspondence in sealed. covers;

(d) Exemption in respect of themselves and their spouses from
immigration restrictions, aliens registration or national service
obligations;

(f) be given, together with their spouses and children, the same
repatriation facilities in time of international crises as officials
of comparable rank of diplomatic missions;

(g) have the right on their first arrival to import free of customs
duties, taxes and other levies, furniture, other personal and
household effects to establish residence in Qatar, and the
right to export with similar privileges goods thus imported at
the termination of their duties with the Secretariat.

(2) The Secretary-General shall hold the rank and status of Ambassador.
In addition to the privileges and immunities specified in paragraph 1 (a)
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(e) The same facilities in respect of currency or exchange restrictions
as are accorded to temporary official missions;

(f) The same immunities and privileges in respect of their personal
baggage as are accorded to diplomatic envoys;

(g) Such other privileges and immunities and facilities not
inconsistent with the foregoing as the diplomatic envoys enjoy,
except that they shall have no right to claim exemption
from customs duties on goods imported (otherwise than as
part of their personal baggage) or from excise duties or sales-
taxes.

Provided always that the immunities specified in the foregoing clauses
can be waived in any individual case in regard to a Member, Alternate
Member, expert or observer by the government of the respective Participating
or Associate Participating State or by the Government of the Observer or
the concerned international organization.

(2) The competent authorities in the Government shall take all necessary
measures to facilitate the entry into and sojourn in the territory of Qatar
and shall place no impediment in the way of departure from the host
country of the persons referred to in paragraph I of this Article.

(3) Visas which may be required by persons referred to in paragraph
1 of this Article shall be arranged and granted without charge as promptly
as possible. .

(4) It is understood that persons referred to in paragraph I of this
Article shall not be exempt from the application of the internationally
accepted rules governing quarantine and public health.

Article 11
Purpose of Privileges and Immunities

Privileges and immunities accorded in this Agreement are in the
interests of the Committee and not for the personal benefit of the individuals
themselves.

Article 12
Waiver of Privileges and Immunities

The Committee has the duty to waive immunity in any case where the
immunity would impede the course of justice and can be waived without
prejudice to the purpose for which the immunity is accorded.
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Article 13
cooperation between the Committee and the Government to

Facilitate the Administration of Justice

(1) The Committee shall cooperate at all times with the appropriate
·t· s of the Government to facilitate the proper administration ofauthon te .

. . ecure the observance of local laws and regulations and prevent
JUstice, s .. . d f ·1·· d d hi

b of the privileges, rmmumties an aCI rties grante un er t ISany a use
Agreement.

(2) If the Government considers t.hat there has been abu~e of any
privilege or immunity conferred by this Agreement, consultations shall
be held between the Government and the Committee to determine whether
any such abuse has occurred and if so, the Committee shall take necessary
measures to remedy the situation and to ensure that no repetition occurs.

Article 14

Identity Cards

The Secretariat staff shall be provided by the Government with a
special identity card certifying the fact that they are officers or staff
members of the Committee, enjoying the privileges and immunities specified
in this Agreement.

Article 15
Interpretation

This Agreement shall be interpreted in the light of its primary objective
and sole purpose of only enabling the Committee at its Headquarters at
Doha to fully and efficiently discharge its responsibilities and fulfill its
purposes and functions.

Article 16
Settlement of Disputes

(1) The Committee shall, by agreement with the Government, make
provision for appropriate modes of settlement of:

(a) disputes arising out of contracts or other disputes of a private
law character to which the Committee is a party;

(b) disputes involving any official of the Committee, who by
reason of his official position enjoys immunity, if immunity
has not been waived by the Committee.
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(2) All differences arising out of the interpretation or application of
the present Agreement shall be settled by mutual consultations between
the parties unless in any case it is agreed by the parties to have recourse
to another mode.

Article 17
Supplementary Agreements

The Government and the Committee may enter into such supplementary
agreement (s) as may be necessary to fulfill the purposes of this Agreement.

Article 18
Entry Into Force

(1) This Agreement shall enter into force on signature.

(2) This Agreement may be terminated by agreement between the
Government and the Committee.

In witness whereof the respective representatives of the Government
and the Committee have signed this Agreement.

Done in duplicate at Doha this day Saturday 22nd of April 1995 in
English and Arabic languages. In case of doubt the English text shall
prevail.

(ii) Cooperation between the United Nations and the Asian-African
Legal Consultative Committee

The General Assembly, by its resolution 35/2 of 13 October 1980,
invited the Asian African Legal Consultative Committee (AALCC) to
participate in its sessions and its work in the capacity of observer. A
Permanent Observer Mission to the United Nations was thereafter established
in New York. On the occasion of the commemoration of the Committee's
twenty-fifth anniversary the Assembly, in its resolution 36/38 of 18
November 1981, requested the Secretary-General of the United Nations
to carry out consultations with the Secretary-General of AALCC with a
view to strengthening further and widening the scope of cooperation
between the two organizations. In its resolution 39/47 of 10 December
1984, the Assembly commended AALCC for orienting its programme to
strengthening its supportive role to the work of the United Nations in
wider areas. The item had been considered by the Assembly annually
until its forty-first session and then at its forty-third, forty-fifth and forty-
seventh sessions.
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In its resolution 47/6, the General-Assembly, inter alia, noted with
. f tion the continuing efforts of AALCC towards strengthening the role

satls ac .., I d' he Internati IC
h United Nations and Its varIOUSorgans, me u mg t e ntemationa ourt

oft e d i ... d ak b h C .. through programmes an uutiatrves un ert en y t e ommrttee;of Justice, '. .,endable progress achieved towards enhancing cooperation
the comm in wid d h d .. fthe United Nations and AALCC 10 WI er areas; an t e ecrsion 0
between ., f h U' d N .LCC to participate actively m the programmes 0 t e mte anons
AA d f International Law. The Assembly decided to include the item
Deca e 0 h U' d N' d h A' Af ..I d "Cooperation between t e mte ations an t e sian- ncan
entit e . ". h .. I d f i f . hLegal Consultative Committee 10 t e provisrona agen a 0 Its orty-runt

session.

Consultations on Matters of Common Interest

Pursuant to the cooperation framework agreed upon by the two
organizations, consultations have routinely been held on matters of common
interest, in particular, regarding representation at meetings and sessions,
exchange of documentation and information, and the identification of
areas where the supportive role of AALCC might be most productive.
During the period under review, meetings were held between the Secretary-
General of the United Nations and the Secretary-General of AALCC.
Pursuant to those consultations, AALCC has tried to orient its work
programmes to accord priority to matters that are of current interest to
the United Nations and to initiate actions with a view to strengthening
the role of the United Nations. The areas of cooperation now cover
matters in the economic and humanitarian fields as well as in the field
of international law.

Representation at Meetings and Conferences

During the period under review, AALCC was represented at various
meetings and conferences held under the auspices of the United Nations
and its organs and agencies, including the regular sessions of the General
Assembly, the International Law Commission, the United Nations
Commission on International Trade Law (UNCITRAL), the Preparatory
Commission for the International Seabed Authority and for the International
Tribunal for the Law of the Sea, the informal consultations on the Law
of the Sea, the Preparatory Committee for the World Conference on
Human Rights, the United Nations Conference on Straddling Fish Stocks
and Highly Migratory Fish Stocks, the Inter-governmental Negotiating
Committee for the elaboration of an international convention to combat
desertification in those countries experiencing serious drought and/or
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desertification, particularly in Africa, the Inter-governmental Committee
for a Framework Convention on Climate Change, and the Commission on
Su tainable Development.

At its thirty-second es ion held in 1993 at Kampala, AALCC established
an open-ended Working Group on Human Rights with the mandate of
preparing a draft declaration on human rights, which was subsequently
adopted as the Kampala Declaration on Human Rights. The text was
circulated at the fourth session of the Preparatory Committee for the
World Conference on Human Rights.

The thirty-third session of AALCC was held in Tokyo in January
1994 and was attended by a representative of the U.N. Secretary-General,
the Chairperson of the Sixth Committee of the General Assembly, the
Chairman of International Law Commission and representatives of UNHCR
and the World Bank.

Consideration of the item at the 49th Session of the General Assembly
(1994)

On October 25, 1994, the 43rd Plenary Meeting of the Forty-ninth
Session of the General Assembly of the United Nations reviewed the
Agenda item 20 entitled "Co-operation between the United Nations and
the Asian-African Legal Consultative Committee". The Report of the
Secretary-General of the United Nations (Document N491262) and Draft
Resolution (N49/LA) on this item had already been circulated to the
delegates.

The representative of Japan made a statement in the course of which
he introduced draft resolution (N49ILA) which was sponsored by China,
Cyprus, Egypt, India, Indonesia, Japan, Kenya, Nigeria, Pakistan, Philippines,
Qatar, Sudan and Uganda. Statements were also made by the representatives
of Germany (on behalf of the European Union and Austria), Indonesia,
Sri Lanka, Egypt, India, Pakistan and China.

In accordance with General Assembly resolution 3512 of 13 October
1980, the Secretary-General of the Asian-African Legal Consultative
Committee made a Statement.

Mr. C. Yamada (Japan) stated that since the granting of observer
status to the AALCC, co-operation between the two organizations had
grown. Currently, 44.countries were members of the Consultative Committee.
He reviewed the AALCC's work on refugees and displaced persons, and
in other areas. The Member States of the AALCC hoped for future growth
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d xpansion of co-operation with the United Nations. He hoped the
an e d receive unani If solution woul receive unanimous appro va .dra t re

M Ernest Martens (Germany) speaking on behalf of the European
. r. d Austria, welcomed the activities of the AALCC in regard to

Umon an . d . D dwork of the Sixth Committee (Legal) and t~e ~mte .NatlOns . ec~ e
the . al Law In his view, the Committee s regional arbitrationof IntematlOn· .. f

. K ala Lumpur and Cairo had contributed to the settlement 0centres 10 u .. .
. . economic and commercial transactions. He supported the open 109disputes 10 . . h

of another centre in Nairobi. He was also of the view that. many ot er
t of the Committee's work, such as that connected With refugees,

aspec s . d N· d . .directly relevant to the work of the Unite ations an Its agencies.
were . d I L . I .He looked forward to the forthcoming AALCC stu y on Modu ar egis anon
on the Rights and Duties of Refugees.

Mr. Gatot Suwardi (Indonesia) stated that the AALCC undertook
work that was supportive of the United Nations in areas of the ratification
of major conventions and treaties, and rendering assistance to the developing
countries concerning items before the Sixth Committee. Indonesia, attaching
great importance to the Law of the Sea, had suggested that the item be
included on the AALCC agenda. The AALCC's initial work in that area
had been to assist developing countries in their efforts relating to the
United Nations Conference on the Law of the Sea. Since then it had
focussed on the exclusive economic zone, breadth of the territorial sea,
archipelagos, straits used for international navigation, marine population
and scientific research. It had also supported the ratification and entry
into force of the Convention on the Law of the Sea.

Generally, the AALCC had broadened its objectives to provide a
forum for co-operation in trade and economic relations, he continued. In
the field of economic and commercial transactions, two regional centres
had been established, one in Kuala Lumpur and another in Cairo. Reviewing
the AALCC's work in areas such as refugee problems and the control of
narcotic drugs and psychotropic substances, he said that the AALCC had
benefited the countries of the Asian-African Region, and had also had
Impact in projecting the interests of the international community.

Mr. Stanley Kalpage (Sri Lanka) said that the AALCC had developed
as an invaluable forum for its members to discuss contemporary issues
of international law and to provide an Asian-African dimension in the
progressive development and codification of such laws. The AALCC's
greatest impact had been made through its work relating to the Conference
on the Law of the Sea; the Committee had a continuing crucial role to
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pla~ in tha~ field. Noting the work undertaken in co-operation with the
United Nations; he said, the work on the preparation of model legislation
on the status and treatment of refugees, the examination of the novel
concept on the establishment of a safety zone for displaced persons in
~heir country of origin, would have a positive impact on the emerging law
m those areas. Continuing co-operation between the United Nations and
the AALCC was imperative if the Committee was to continue to discharge
its invaluable task.

Mr. Karem Mahmoud (Egypt) said his country had always worked in
close co-operation with the AALCC. The regional centre for arbitration
in Cairo had made a great contribution. Egypt reaffirmed its full support
for the work of the Committee.

Mr. Bhubaneswar Kalita (India) said the AALCC acted as a forum to
project the views of Asian and African States in the evolution of new
international legal regimes to suit the needs of the developing countries
and the changed character of the international society. At a recent ministerial
meeting of the Non-Aligned Movement, ministers had called upon the
Secretariat to assist in reviewing ongoing codification and changes in
international law in different spheres. He suggested that the co-operation
between the United Nations and the AALCC should cover, as a matter of
priority, the request made by the Non-Aligned Movement to the Secretariat.
The Committee's work on International Economic Co-operation for
Development was an area of special interest. The AALCC played a useful
role in promoting the understanding by developing countries of developments
in international law.

Mr. Khalid Jawed Khan (Pakistan) supported the draft resolution and
noted with satisfaction the continuing efforts of the Committee towards
strengthening the role of the United Nations and its various organs. The
areas of co-operation between the two organizations had significantly
widened and now covered matters in economic and humanitarian fields,
as well as international law. His country attached importance to the
active participation of the Committee in the sessions of the General
Assembly, the International Law Commission, the United Nations
Commission on International Trade Law (UNCITRAL) and in matters
pertaining to the Law of the Sea. It also commended promotion by the
Committee of wider recourse to the International Court of Justice. The
establishment of two regional arbitration centres at Kuala Lumpur and
Cairo for the settlement of disputes in economic and commercial transactions
was a welcome step. Bilateral agreements for promotion and protection
of investments generated wider flow of capital and technology to the
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d
loping countries in the Asian-African region. Pakistan also welcomed

eve C· I l zuid .... (ative of the ommittee to prepare a ega gui eon JOlOtventures,
t~e ~101Ito the one prepared by UNCITRAL on drawing up international
Slml ar . kts for industnal wor s.contrac

M Li Zhaoxing (China) said that the AALCC had increased its
. fl r. in the international arena and made important contributions to
10 uence d d·f· . f internati .the progressive development an hCO~ l.cadtlONno. international law. Since
1980 the co-operation between t e mte ations and the AALCC had

wn closer. The AALCC had adjusted its work programme to give high
gro . di h U . d .riority to matters of imme late concern to t e mte Nations and attached
~t importance to its co-operation with the International Law Commission.
In support of the decision by the General Assembly to hold a Decade of
International Law, the AALCC had identified issues involved in and
possible activities for the Decade. With the Government of Qatar, the
AALCC had held a meeting on international law in Doha, in March 1994,
to promote the Decade. The AALCC had also urged its members to
accede to or ratify as soon as possible the United Nations Convention on
the Law of the Sea. It continued to give priority to the international
instruments adopted at the United Nations Conference on Environment
and Development (UNCED), especially the implementation of Agenda
21. The AALCC had attended many international meetings in the field of
environment and development, especially the meetings of the Inter-
governmental Negotiating Committee to elaborate an International
Convention to Combat Desertification. China hoped that the effective co-
operation between the United Nations and the AALCC would be further
strengthened.

Mr. Tang Chengyuan, Secretary-General of the AALCC, said the
~o?Imittee had co-operated with the International Law Commission since
Its IOception. It had provided assistance to the delegations of its Member
States attending diplomatic conferences convened by the United Nations.
In the context of the Third United Nations Conference on the Law of the
~a the Committee had also emerged as a global forum for the dialogoue
th tween the industrialized and developing countries. Such concepts of

e Convention on the Law of the Sea as the exclusive economic zone
~d archipelagic states had originated in its deliberations. The activities
~~e AALCC in the sphere of economic rela~ions an~ trade law had also
N . complementary to the work of the United Nations, to the United
Nat~ons Conference on Trade and Development (UNCTAD) and to United
~bO~s O? International Trade Law (UNCITRAL). A Special Meeting on

vabzatlon, convened by the AALCC in Tokyo in January, 1994 had
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produced a text for legal and institutional guidelines for privatization
programmes.

Lately the AALCC had focussed attention on the efforts of the United
Nations in such areas as the Agenda for peace, Environment and Sustainable
Development, international protection of refugees and the human rights.
Referring to the Conference on International Legal Issues organised in
co-operation with Qatar in March 1994, he said it had deliberated on
such matters as the protection of the environment, peaceful settlement of
disputes, the new international economic order and humanitarian law.
The AALCC had also participated in the UNCED which had culminated
in the adoption of Agenda 21, and the international conventions on climate
change and biological diversity. It had attended the World Conference on
Human Rights in Vienna in 1993 and had also been working with both
the United Nations High Commissioner for Refugees (UNHCR) and the
OAU for the development of international refugee law. At present, it was
focussing on the establishment of safety zones for displaced persons and
on the formulation of model legislation on refugee protection.

The Assembly then adopted, without a vote, the resolution 49/8 on
co-operation between the United Nations and the AALCC, as orally amended.
By the terms of the resolution, the General Assembly noted with satisfaction
the continuing efforts of the AALCC towards strengthening the role of
the United Nations and its various organs, including the International
Court of Justice, through programmes and initiatives undertaken by the
Consultative Committee. The Assembly also noted with satisfaction the
progress towards enhancing co-operation between the two organizations
in wider areas. The Assembly noted with appreciation the decision of the
Committee to participate actively in the programmes of the United Nations
Decade of International Law and of Environment and Sustainable
Development. While requesting the Secretary-General to submit a report
on continued co-operation at its fifty-first session, the Assembly decided
to include in the provisional agenda of that session the item on co-
operation between the United Nations and the AALCC.

Co-operation between the United Nations and the Asian-African Legal
Consultative Committee, Resolution 49/8 adopted on 25 October 1994

The General Assembly

Recalling its resolutions 36/38 of 18 November 1981, 37/8 of 29
October 1982, 38/37 of 5 December 1983, 39/47 of 10 December 1984,
40/60 of 9 December 1985, 4115 of 17 October 1986, 43/1 of 17 October
1988, 45/4 of 16 October 1990 and 47/6 of 21 October 1992.
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H ving considered the report of the Secretary-General on co-operation
a the United Nations and the Asian-African Legal Consultative

between
Committee.

. heard the statement made by the Secretary-General of the
Havmg I . C' h ak b h. -Afrt can Legal Consu tative omrmttee on t e steps t en y t e

ASian I ~ Committee to ensure continuing, close and effective co-
Consu tatlve . .

. between the two orgamzations,operation
1. Takes note with appreciation of the report of the Secretary-General.

2. Notes with satisfaction the continuing efforts of the Asian-African
Legal Consultative Committee t.oward.s strengthening. the role of the Un~ted
Nations and its various organs, including the International Court of Justice,
through programmes and initiatives undertaken by the Consultative
Committee;

3. Notes with satisfaction the commendable progress towards enhancing
co-operation between the United Nations and the Consultative Committee
in wider areas;

4. Notes with appreciation the decision of the Consultative Committee
to participate actively in the programmes of the United Nations Decade
of International Law and of environment and sustainable development;

5. Requests the Secretary-General to submit to the General Assembly
at its fifty-fIrst session a report on co-operation between the United Nations
and the Consultative Committee' ,

6. Decides to include in the provisional agenda of its fifty-first session
the item entitled "Co-operation between the United Nations and the Asian-
Mrican Legal Consultative Committee".

(Iii) AALCC's Legal Adviser's meeting, New York: 27th October 1994

N .The AALCC Legal Adviser's Meeting was convened at the United
atlons Headquarters in New York on 27th October 1994 under the

Ch' . 'th amnanshlp of Mr. Chusei Yamada, Ambassador of Japan to India and
e then President of the AALCC. The representatives from the following

:ember and associate Member States participated in the meeting:-
M~gl~eSh, China, Egypt, Ghana, India, Indonesia, Japan, Jordan, Libya,
1C~~sla, Myanmar, Nigeria, Pakistan, Philippines, Qatar, Republic of
• __ a~ Saudi Arabia, Senegal, Uganda, Yemen and Botswana.
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Permanent Observer: Australia
Non-Member States: Algeria, Canada, France, Malawi, Mexico,

Morocco, Mozambique, Namibia, South Africa, Togo, Tunisia, United
Kingdom, Zimbabwe.

Mr. Hans Corell, the Legal Counsel of the United Nations spoke on
the topic 'Law of the Sea'. He stated that the entry into force of the
Convention on the Law of the Sea would have impact on the activities
of the United Nations in two major areas, one being the establishment of
new institutions under the Convention, and the other being activities and
functions to be carried out by the Secretary-General in direct response to
and in accordance with provisions of the Convention. He said in the past,
the Secretary-General of the United Nations had emphasized that the
Law of the Sea was a specialized field of international relations on a
global scale, encompassing important aspects of international law, political
considerations and economic and social dimensions. This fact remained
as true and valid as ever. He expressed the hope that AALCC would
continue to support the implementation of the Convention on the Law of
the Sea and fully carry out the mandate of the Secretary-General in that
regard.

The President of the International Court of Justice, Mr. Mohammed
Bedjaoui made a reference on some problems relating to the implementation
of the decisions of the International Court of Justice. He said that it was
no use wasting capital and energy if the final decision of the ICJ in
general and in the peaceful settlement of disputes was not executed through
the legal system. The decisions often were in the nature of advice,
consultative opinions, which could be binding or decisive.

In this regard, he referred to the Headquarter's Agreement between
the U.N. and the U.S.A. (Section 21) and the Convention on Privileges
and Immunities of the U.N. (Section 30). He also touched upon the
awards and ordinances of the Court and made mention of Articles 59, 60
of the Court's Statute. Speaking about the implementation of the Court's
decisions he touched upon Article 93 of the Charter of the U.N. dealing
with Member and Non-member States, Parties to the U.N. Charter and!
or to the ICJ and those not Parties thereto. He also referred to the territorial
and border disputes and cited examples of Libya and Chad; Burkina Faso
and Mali. Implementation difficulties were found in the case of Military
and para-military activities in Nicaragua (Nicaragua versus US).

The Charter offered a mechanism through which a State with the help
of the Security Council can obtain the implementation of the Court's
order but there too the veto power intervened.

'{be ChainnaDof the International Law Commission, Prof. Vereschetins,
hil stressing the relationship between the ILC and AALCC introduced

w Ie . . 11 . R .
d lopment of a new consntutiona aw 10 USSla.

the eve
Th Deputy Director of UNHCR liaison office at the UN Ms. Pirkko

Ie said the long standing co-operation between the AALCC and
Kouru a, b f . fiSh d ••h .UNHCR had always een most nut u . e expresse t ere IS a

. d need to develop legal norms and establish new standards forcontmue .,addre 'ng the protection of uprooted populations and for searchmg durable
soluti:~S to their plight, we have no doubt that the AA~CC's c?ntribution
to the development of such norms and standards Will continue to be
significant.

The Chainnan of the Sixth Committee informed the meeting about
the work carried out by the Sixth Committee and pointed out the documents
being recommneded for adoption.

The Legal Advisers of India and China also addressed the meeting.
They emphasised upon the significance and benefit of the meeting as
well as the important role played by AALCC in respect of its efforts to
popularise the role of law in the Member States. They asked some questions
relating to the recent development in the Russian Constitutional Law and
the Convention on the Safety of United Nations and Associated Personnel.

The Secretary-General of the AALCC in his statement referred to the
important legal issues on which the AALCC was presently focussing.
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II. Law of the Sea

(i) Introduction

The topic 'Law of the Sea' was first taken up for study by the
AALCC in 1970 at the initiative of the Government of Indonesia and has
thereafter remained a priority item at the regular Sessions of the Committee.
It has also been the subject of discussion at inter-sessional and working
group meetings. Initially conceived as a programme of rendering assistance
to Asian-African governments to prepare themselves for the Third United
Nations Conferenceon the Law of the Sea through preparation of background
papers and provision of opportunities for indepth discussions, the Committee
has' gradually emerged as a useful forum for a continuing dialogue on
some of the major issues on this subject. Subsequent to the adoption of
the United Nations Convention on the Law of the Sea 1982, the Committee
at its Twenty-thjird Session held in Tokyo in May 1983, approved the
future programme of work on this subject. This included a comprehensive
set of broad issues such as (1) The encouragement of taking steps towards
~tification of the Convention; (2) Undertaking of studies from time to
time on specific matters or issues of practical importance to member
governments for the purposes of the implementation of the Convention;
(3) As~is~ce to Governments in regard to the work of the Preparatory
Commtsslon; and (4) The examination of the question of promoting regional
or sub-regional CO-operationtaking into account the interests of landlocked
and geographically disadvantaged States..

wo!our s~cific topics were subsequently included in the programme of
and discussed at the Kathmandu (1985) and Arusha (1986) Sessions

on the basis f I··th f . 0 .pre rmmary papers prepared by the Secretariat. Among
.; our tOPICSIDcluded in the programme of work was an item entitled

epon on the Progress of Work at the PREPCOM', established in
:':..rdance with the Resolution I of the Third United Nations Conference
lea . e Law of the Sea. This item had been considered at successive

lions of the Committee.
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The item was last considered at the Thirty-thirdSession of the Committee
held in Tokyo in 1994 whereat the Committee considered the Secretariat
brief on the progress of work in the Preparatory Commission for the
International Seabed Authority and the International Tribunal for the
Law of the Sea and the informal consultations under the auspices of the
Secretary-General aimed at promoting dialogue and at addressing issues
of concern to some States in order to achieve universal participation in
the Convention. The Committee at that Session inter alia decided to
inscribe on the agenda of its Thirty-fourth Session an item entitled
"Implementation of the Law of the Sea Convention, 1982". The latest
brief seeks to furnish an overview of some developments in the matters
relating to the Law of the Sea.

This subject matter is one in which all the Member States of the
AALCC are deeply interestedand the significanceof ratifying the Convention
on the Law of the Sea cannot be over emphasized. This endeavour has
hitherto been a modest step in the AALCC Secretariat's resolve to underscore
the unified character of and to promote the universal adherence to the
UN Convention on the Law of the Sea, 1982.

Thirty-fourth Session : Discussions

Introducing the item the Deputy Secretary-General (Mr. Essam Abdel
Rehman Mohammed) recalled that the Committee at its Thirty-third session
had inter alia decided to inscribe on the agenda of the Thrity-fourth
session an item entitled "Implementation of the Law of the Sea Convention,
1982 and that the brief of documents prepared by the Secretariat Doc.
AALCCIXXXIV/9515 and 5A furnished an overview of developments
relating to the entry into force of the United Nations Convention on the
Law of the Sea, the establishment of the International Seabed Auhtority
and the establishment of the International Tribunal for the Law of the
Sea. Recalling that the Convention had entered into force on November
16, 1994, he pointed out that the General Assembly had in July 1994
adopted the Agreement Relating to the Implementation of Part XI of the
United Nations Convention on the Law of the Sea, 1982. Pointing out
that the July Agreement and Part XI of the Convention on the Law of the
Sea were to be interpreted and applied together as a single instrument
and that in the event of any inconsistency between the Agreement and
Part XI of the Convention the provisions of the former instrument are to
prevail, he said that the Agreement relates to nine matters viz. (i) Costs
to State Parties and institutional Arrangements; (ii) The Enterprise; (iii)
Decision-making; (iv) Review Conference; (v) Transfer of Technology;

30

(vi) Production Policy; (vii) Economic Assistance; (viii) Financial Terms
of Contracts and (ix) the Finance Committee.

Turning to the International Seabed Authority he said that the first
icn of the Authority held in November 1994 to coincide with thesesSI . .try into force of the Convention was largely ceremomal. The second

en . n of the International Seabed Authority held in March 1995 concluded
se~t:~e adoption of the rules of procedure. Although the issue of election
:; the 36 members of the Council of the Seabed Authority had generated
a lot of debate no consensus was reached.

The Observer for the International Ocean Institute (Mrs. Mann Borgese)
said that the entry into force of the UN Convention on the Law of the
Sea, 1982 was surrounded by developments which pose new challenges.
In her view the Agreement relating to Part XI of the Convention was
seriously flawed and did not conform to the highest standards of international
law. The Agreement of July 1994 had created an International Seabed
Authority which was not viable mainly because the Agreement generated
contradictions and weaknesses. The difficulties expressed in the election
of the members of the Council in March 1995 demonstrated their infirmity.
She pointed out in this regarde that although the category of States to be
included in the Council is taken from the Convention these categories of
States are now treated as Chambers not only with regard to voting but
even as regards the mode of their election. The chambers are in fact self-
elected, since each group of States that qualified for each 'chamber' is
allowed to nominate only as many candidates as will constitute that
chamber. All the Assembly can do is, not to elect the members of the
Council, but to rubber-stamp a self-election by the States that are to
constitute the chambers. She emphasized that the danger on the horizon
is that the Seabed Authority may come to be considered dysfunctional
and die a quiet death. The Seabed Authority she stated is the only existing
institutional embodiment of the principle of the Common heritage of
Mankind. Advocating an evolutionary approach she said that the plan for
!he joint exploration of a first mine site for the Enterprise should be
Implemented if the Seabed Authority is to survive.

Referring to the dangers to the Law of the Sea Convention particulalry
Part V thereof she proposed the strengthening of regional fisheries
organizations within the context of regional co-operation and organization.

Mrs. Borgese stated that the process of ratification and implementation
of the Law of the Sea Convention had been overtaken by the UNCED
and.that the confluence of UNCLOS and UNCED had not only reinforced
each other but also begin to transform the UN system. The UNCLOS and
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UNCED Conference had generated the Commission for Sustainable
Development and added a new dimension to the UN structure.

The Delegate of Ghana stated that there was a lesson to be learnt
from the impasse in the election of the members of the Council of the
International Seabed Authority. The lesson for the developing countries
was that they should endeavour to ensure that their interests are adequately
considered and accepted in the formulation of international instruments
that affect their interests. The interests of the developing countries should
not be ignored and conclusions arrived at.

The Delegate of India endorsed the views expressed by the Chairperson
of the International Ocean Institute and said that the International Seabed
Authority was the embodiment of the principle of Common Heritage of
Mankind. He emphasized that the impasse in the election of the Members
of this Council of the Seabed Authority was bewildering. He took the
view that the developing countries should not allow the Seabed Authority
to dissipate and that the AALCC could play a significant role in this
matter.

The Representative of the Legal Counsel of the United Nations stated
that the election of the judges of the International Tribunal for the Law
of Sea would be held in 1996 and that the Secretariat of the UN had
already circulated a note inviting nominations from Member States of the
UN.

(ii) Decision on the "Law of the Sea"

(Adopted on 22nd April 1995)

The Asian-African Legal Consultative Committee at its Thirty-fourth
Session:

Having considered the Secretariat Brief on "The Law of the Sea"
contained in documents number AALCCIXXXIVIDOHAl95/5 and 5A.

Having heard the comprehensive statement of Mrs. Elizabeth Mann
Borgese the Chairperson of the International Ocean Institute;

1. Notes with great satisfaction that the United Nations Convention
on the Law of the Sea entered into force on 16 November 1994;

2. Notes also the Establishment of the International Seabed Authority;

3. Satisfied with the decision relating to the Establishment of the
International Tribunal for the Law of the Sea;

4. Urges the Member States who have not already done so to consider
ratifying the Convention on the Law of the Sea;

5. Expresses its appreciation to the Secretariat of the Asian-African
Legal Consultative Committee for the comprehensive brief and
for its representation at the resumed sessions of the International
Seabaed Authority held in March 1995;

6. Urges the full and effective participation of the Member States
in the International Seabed Authority so as to ensure and safeguard
the legitimate interests of the developing countries, and for the
development of the principle of the Common Heritage of Mankind;
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7. Reminds Member States to give timely consideration to the need
for adopting a common policy and strategy for the interim period
before the commercial exploitation of the deep seabed minerals
becomes feasible, and for the this purpose urges member States
to take an evolutionary approach especially to the "initial function"
of the Authority so as to make the International Seabed Authority
useful to the international community and developing countries
during this initial period;

8. Urges Member States to co-operate in regional initiative for the
securing of practical benefits of the new ocean regime;

9. Directs the Secretariat to continue to co-operate with such
international organiations as are competent in the fields of ocean
and marine affairs and to consider assisting Member States in
their representation at the ISBA.

10. Decides to inscribe on the agenda of its Thirty-fifth Session an
item entitled "Implementation of the Law of the Sea Convention,
1982".
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(iii) Secretariat Brief
The Agreement Relating to Part XI of the

Convention on the Law of the Sea

The item "Law of the Sea" has been on the agenda of the General
Assembly since its thirty-seventh session (1982) when it (the General
Assembly) inter alia approved the assumption by the Secretary-General
of the responsibilities entrusted to him under the United Nations Convention
on the Law of the Sea, 1982, and the related resolutions adopted by the
Third United Nations Conference on the Law of the Sea (hereinafter
called UNCLOS III) in December 1982. By its resolution 37/66 the General
Assembly authorized the Secretary-General to convene the Preparatory
Commission for the InternationalSea-Bed Authority and for the International
Tribunal for the Law of the Sea (hereinafter referred to as the Preparatory
Commission or PREPCOM) as provided for in Resolution I adopted by
UNCLOS III and approved the fmancing of the expenses of the PREPCOM
from the regular budget of the United Nations. The General Assembly
has thereafter continued its consideration of the question at its successive
sessions.

In the course of its consideration of the item at its forty-eighth session,
the General Assembly had inter alia expressed its satisfaction at the
increasing support for the Convention as evidenced by the one hundred
and fifty-nine signatures and sixty ratifications or accessions required for
entry into force of the Convention'. The Convention entered into force on

1. The Convention has since its adoption in 1982, been ratified by 71 States viz. Angola, Antigua
and Barbuda, Australia, Bahamas, Bahrain, Barbados, Belize, Botswana, Brazil, Bosnia and
He~g~vina, Cameroon, Cape Verde, Comoros, Costa Rica, Cote d'Ivoire, Cuba, Cyprus, Djibouti,
Dominica, Egypt, Fiji, Gambia, Germany, Ghana, Grenada, Guinea, Guinea-Bissau, Guyana,
HOnduras,Iceland, Indonesia, Iraq, Jamaica, Kenya, Kuwait, Macedonia, fonner Yugoslav Republic
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November 16, 1994 and it may be stated that the resolution adopted by
the forty-ninth session of the General Assembly inter alia expressed its
profound satisfaction at the entry into force of the Law of the Sea Convention.
By its resolution 49/28 the General Assembly called upon all States that
had not already done so to become parties to the Convention and the
Agreement Relating to the Implementation of Part XI of the Convention/
in order to achieve the goal of universal participation. The Assembly
while reaffirming the unified character of the Convention called upon
States to harmonize legislation with the provisions of the Convention and
to ensure consistent application of those provisions. The General Assembly
also expressed its satisfaction at the establishment of the International
Seabed Authority and at the progress being made in the establishment of
the International Tribunal for the law of the Sea and the Commission on
the Limits of the Continental Shelf.

General Assembly resolution viz. 48/28 had noted with appreciation
the developments and the active participation of States in the consultations
convened under the auspices of the Secretary-General aimed at promoting
a dialogue and addressing issues of concern to some States in order to
achieve universal participation in the Convention. The General Assembly
resolution had then invited all States to participate in the consultations
held under the asupices of the Secretary-General and to increase efforts
to achieve universal participation in the Convention as early as possible.
Paragraph 20 of that resolution had requested the Secretary-General to
"continue and to accelerate the consultations in order to achieve universal
participation in the Convention, as early as possible".

Pursuant to that mandate the Secretary-General convened consultations
during 1994. At the end of the round of consultations held between May
30 and June 3 1994 the Member States indicated that they wished to
convene a resumed forty-eighth session of the General Assembly of the
United Nations from 27 July to 29 July, 1994 for the adoption of a
resolution. They also wished that following the adoption of the resolution
the "Agreement" be immediately opened for signature. Accordingly, a
resumed forty-eighth session of the General Assembly was convened and

by its resolution 48/263 adopted the Agreement Relating to the
Implementation of Part XI of the United Nations Convention on the Law
of the Sea, 1982 (hereinafter referred to as the Agreement) the text of
which (Agreement) was annexed to the resolution.' The Resolution inter
alia called upon States which consent to the adoption of the Agreement
to refrain from any act which would defeat its object and purpose and
d cided to fund the administrative expenses of the International Seabed
:uthority in accordance with section I Paragraph 14 of the Annex to the
Agreement. This note endeavours to furnish an overview of the Agreement
adopted by the resumed forty-eighth session of the General Assembly
and the subsequent developments.

THE AGREEMENT

The Agreement relating to the implementation of Part XI of the UNCLOS
inter alia signed by 68 States' and one international organization" calls
upon the States Parties to the Agreement, to undertake to implement Part
XI of the UN Convention on the Law of the Sea, in accordance with the
Agreement. It stipulates that the Annex to the Agreement forms an
integral part of the Agreement."

The driving spirit of the articles and the Annex thereto may be found
in preambulatory paragraphs 5, 6 and 7 of the Agreement wherein the
States Parties noting the political and economic changes, including market-
oriented approaches, affecting the implementation of Part XI of the
Convention, and wishing to facilitate universal participation in the
Convention, consider that an agreement relating to the implementation of
Part XI would best meet that objective. Article 8 of the Agreement describes
the term "States Parties" to this Agreement to mean States which have
consented to be bound by this Agreement and for which (States) this

3. The resolution was adopted by a vote of 121 in favour none against and 7 abstentions.

4. The ~tates Signatories to the Agreement are:-
Algena, Argentina, Australia, Austria, Bahamas, Barbados, Belgium, Belize, Brazil, Canada,
~ Verde,.China, Cyprus, Czech Republic, Denmark, Fiji, Finland, France, Germany, Greece,
De Dada, ?umea, 1~land, India, Indonesia, Iceland, Italy, Jamaica, Japan, Kenya. Laos (People's
S mocratic Republic), Luxembourg, Malaysia. Maldives, Malta, Mauritania,Micronesia (Federated
P~r: o~, Mongolia. Morocco, Namibia, Netherlands, New Zealand, Nigeria, Pakistan; Paraguay,
S . PPIn~s. Poland, Portugal, Republic of Korea, Senegal, Seychelles, Slovakia, South Africa,

U
~n. Sn Lanka, Sudan. Swaziland, Sweden, Switzerland, Togo, Trinidad and Tobago Ug-_.I-
m1ed Kin do . ' unau ;

Zarn . g m, United Republic of Tanzania. United States of America, Uruguay, Vanuatu,
bla, and Zimbabwe.

!S. The European Community.

6. See Article I of the Agreement entitled "Implementation of part XI.

of, Mali, Malta, Marshall Islands, Mauritius, Mexico, Micronesia Federal States of Namibia
Nigeria, Oman, Paraguay, Philippines, Saint Kitts and Nevis, Saint Lucia, Saint Vincent & The
Grenadines, Sao Tome and Principe, Senegal, Seychelles, Sierra Leone Singapore, Somalia, Sri
Lanka, .Su~, Togo, Trinidad and Tobago, Tunisia, Uganda, Uruguay, United Republic of
Tanzama, VIetnam, Yemen, Yugoslavia, Zaire, Zambia and Zimbabwe.

2. The Agreement Relating to the Implementation of Pan XI of the United Nations Convention on
the Law of the Sea was adopted by General Assembly Resolution 481263 on July 28, 1994.
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Agreement is in force. Paragraph 2 of Article 8 of the Agreement further
provides that the Agreement applies mutatis mutandis to the following
viz. (i) Self-governing associated States; (ii) all territories which enjoy
full internal self-government; and (iii) relevant international organizations
which become parties to the Agreement in accordance with the conditions
relevant to each.

Article 2 of the Agreement defines the Relationship between the
Agreement and Part XI. Paragraph 1 of Article 2 of the Agreement stipulates
that the provisions of the Agreement be interpreted and applied together
as a single instrument. It further provides that "in the event of any
inconsistency between this Agreement and Part XI, the provisions of this
Agreement shall prevail". The present Agreement, therefore, explicitly
restricts its ambit and scope of application to Part XI of the Convention
and the Annexes III and IV related thereto. A careful perusal of both the
resolutions adopted by the General Assembly and the provisions of the
Agreement as adopted in July 1994 would reveal that the remaining
sixteen parts of the Convention remain unaffected and shall continue to
be the governing principles and rules relating to such maritime areas as
the territorial seas and contiguous zones of coastal States, the exclusive
economic zone, the continental shelf, and the high seas as well as such
issues as the right of access of land-locked States to and from the sea and
freedom of transit, the protection and preservation of the marine environment;
marine scientific research and the settlement of disputes. Nor do the
provisions of the current Agreement affect the general or final provisions
of the Convention. On the contrary, the Agreement explicitly refers to
several provisions of Part XVII of the Convention (Final Provisions) as
being applicable to it. The sum and substance of the foregoing is that the
rights, and of course the concomitant obligations, that States derived
from the UN Convention on the Law of the Sea 1982 remain unaltered.
It is the provisions relating to the exploration and exploitation of the
seabed and ocean floor and the subsoil thereof, beyond the limits of
national jurisdiction-e-commonly referred to as the Area-alone, viz.,
Part XI which are to be interpreted and applied together with the present
Agreement as a single instrument. It may be stated that it follows therefrom
that the Agreement per se does not seek to alter, amend, add or subtract
from the provisions of the UN Convention on the Law of the Sea relating
to the nature of the seabed and ocean floor and the subsoil thereof,
beyond the limits of national jurisdiction. This Area as well as of the
resources thereof shall, as heretofore, continue to be the common heritage
of mankind. It may be recalled that preambulatory paragraph 2 both of
the resolution adopted by the General Assembly at its resumed forty-

eighth session, as well as of the Agreement relating to the Implementation
of Part XI of the Convention reaffirm the principle of 'common heritage
of mankind' and lend credence to the above inference.

Paragraph 2 of Article 2 of the Agreement then goes on to stipulate
that the provisions of Article 309 (Reservation and Exceptions); Article
310 (Declarations and Statements); Article 311 (Relation to other conventions
and other international agreements); Article 312 (Amendment); Article
313 (Amendment by simplified procedure); Article 314 (Amendments to
the provisions of this Convention relating exclusively to activities in the
Area); Article 315 (Signature, ratification of, accession to and authentic
texts of amendments); Article 316 (Entry into force of amendments);
Article 317 (Denunciation); Article 318 (Status of Annexes); and Article
319 (Depositary) of Part XVII (Final Provisions) of the United Nations
Convention on the Law of the Sea, 1982 shall apply to this Agreement
as they do to the Convention. Some observations on the provisions of the
Annex may be found in the next section of this brief.

The pith and substance of Article 2 of the Agreement is that it effectively
amends the deep seabed mining provisions in Part XI of the United
Nations Convention on the Law of the Sea, having stipulated that the
provisions of the Annex to the Agreement relating to nine matters listed
i? the Annex viz. (i) Costs to State Parties and Institutional Arrangements;
(ii) The Enterprise; (Hi) Decision-making; (iv) Review Conference; (v)
T~sfe.r of ~echnology; (vi) Production Policy; (vii) Economic Assistance,
(viii) ~manclal Terms of Contract; and (ix) the Finance Committee, shall
prevail (upon the existing provisions of Part XI of the Convention).

o Article. 3 of the Agreement provides that the Agreement shall remain
~n. for signatures at the United Nations Headquarters by States and

entities referred to in Article 305 of the UN Convention on the Law of
~e Sea, 19~2, for twelve months from the date of its adoption. The
.greement, It may be recalled, was adopted in July 1994 and has been

Signed b~ some 68 States. Only France, Italy, Japan, and the European
Commumty have indicated their intention to provisionally apply the
Agreement. Paragraph 3 of Article 4 of the Agreement entitled 'consent
to be bound' sf I t h S .be l.pUa es t at a tate or entity may express its consent to
t bound by this Agreement by a signature not subject to ratification
o~al confirmation or the procedure set down in Article 5 . b) signatur~!U ject to ratification or formal confirmation followed by ;atification or

lormal firrnati .
An. con irmanon; c) signature subject to the procedure set out in

Icle 5; or d) accesion.

The reference to "the procedure set out in Article 5" in subparagraphs
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(a) and (c) above is the "Simplified Procedure" set out in Arrticle 5(1)
of the Agreement whereby a State or an entity which has, before the date
of adoption of the present Agreement, ratified or acceded to the Convention
and which has signed this Agreement shall be considered to have established
its consent to be bound by this Agreement 12 months after the date of its
adoption, unless that State or entity notifies the Secretary-General of the
United Nations in writing before that date that it is not availing itself of
the simplified procedure. Paragraph 2 of Article 5 further stipulates that
where a State or entity notifies the Secretary-General in writing that it is
not availing itself of the simplified procedure as set out in paragraph 1
of Article 5 its consent to be bound by the Agreement relating to the
implementation of Part XI of the United Nations Convention on the Law
of the Sea, 1982 shall be effected by an act of ratification or formal
confirmation, All instruments of ratification, formal confirmation or accession
are to be deposited with the Secretary-General of the United Nations.

It would have been observed that the simplified procedure is essentially
designed for those States which have ratified the Convention on the Law
of the Sea prior to the date of adoption of the present Agreement. Such
States, as have ratified the Convention on the Law of the Sea, and signed
the Agreement shall be considered to have established their consent to be
bound by this Agreement 12 months after the date of its adoption unless
such States notify in writing that their consent to be bound by the present
Agreement is subject to an explicit act of ratification or formal confirmation
in that regard.

The General Assembly had in operative paragraph 5 of its resolution
481263 considered that future ratification or formal confirmation of or
accessions to the Convention on the Law of the Sea shall represent also
consent to be bound by the Agreement and that no State or entity may
establish its consent to be bound by the Agreement on the Implementation
of Part XI unless it had previously or simultaneously established its
consent to be bound by the Convention. Paragraphs 1 and 2 of Article 4
of the Agreement (entitled Consent to be bound) make this explicit stipulation
in respect of these two categories of States. Whilst paragraph 1 of Article
4 provides that any instrument of ratification or formal confirmation or
accession after the adoption of this Agreement shall also represent consent
to be bound by the Agreement, paragraph 2 of the Article reads "No State
or entity may establish its consent to be bound by this Agreement unless
it has previously established or establishes at the same time its consent
to be bound by the Convention."

The Agreement is to enter into force 30 days after 40 States have
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established their consent to be bound by the Agreement. Article 6 paragraph
1 explicitly provides in this regard that the Sta.tes which establish their

t to be bound by this Agreement must include at least 7 of theconsen .
States referred to in paragraph I(a) of Resolution II of the UNCLOS-III
and that at least five(5) of these State~ shall be developed States. If these

di . f r entry into force are fulfilled before 16 November 1994, thecon ItlOns 0 ..
t i to enter into force on that date VIZ. the date of entry into

Agreemen IS d ., bli hi hei
f h C nvention. For States an entities esta IS 109 t err consentforce 0 t eo. .

b d by this Agreement after the abovementioned requirementsto be oun .
b fulfl'lled the Agreement shall enter into force on the 30th dayhave een '

following the date of establishment of their consent to be so bound by the
Agreement.

It would have been observed that Article 6 sets out three explicit
requirements for the Agreement's entry into force viz. (1) that it must be
ratified by 40 States; (2) that the States ratifying this Agreement should
include at least 7 of the States referred to in paragraph l(a) of Resolution
II of UNCLOS-III; and (3) that at least five of these States should be
developed States. It may be recalled in this regard that the States referred
to in paragraph l(a) of Resolution II on 'Governing Preparatory Investment
in Pioneer Activities Relating to Polymetallic Nodules' adopted by the
UNCLOS-III are: the pioneer investors and include Belgium, Canada,
France, Germany, India, Italy, Japan, the Netherlands, the Russian Federation,
the United Kingdom of Great Britain and Northern Ireland and the United
States of America. Some States, such as China and the Republic of
Korea, although registered pioneer investors, are not mentioned in the
said Resolution,

Article 7 of the Agreement had stipulated that if on 16 November
1994 the Agreement has not entered into force it shall be applied
provisionally pending its entry into force by: a) States which have consented
to its adoption in the General Assembly; b) States and entities which sign
the Agreement; c) States and entities which consent to its provisional
application by so notifying the Secretary-General in writing; and d) States
which accede to the Agreement.

The provisional application of the Agreement is to terminate upon
the date of entry into force of the Agreement. It is expressly provided
that "In any event provisional application shall terminate on 16 November
1998 if at that date the requirement relating to consent to be bound by
this Agreement by at least seven of the States (of which at least five must
be developed States) referred to in paragraph lea) of Resolution II has
not been fulfilled". Pending the termination of the provisional application
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of the Agreement, all States and entities which consent its provisional
application are obliged to apply this in accordance with their national or
internal laws and regulations.

The other but by far the most significant provision in this regard is
h t States Parties shall not be under an obligation to fund a mining

t a tion of the Enterprise. The Section on Cost to States Parties and
~P~~:utional Arrangements accordingly provides that the International
;s ~ed Authority is the organization through which States Parties shall

ea ize and control activities in the Area particularly with a view to
adrnir istering the resources thereof. In addition to the powers and functions
a rmn h C . h A h .. hsly conferred by t e onvention t e ut onty IS to ave such
expres . I'" d C h . f. idental powers as are Imp icit 10 an necessary lor t e exercise 0

those powers and functions with respect to the activities in the Area.

The Annex to the Agreement; an overview

It may be recalled that Article 1 of the Agreement on the implementation
of Part XI stipulates that the "Annex form an integral part of this Agreement.
The Annex to the Agreement relates to nine matters viz. (i) Costs to State
parties and Institutional Arrangements; (ii) The Enterprise; (i~i) Decisi~n-
making; (iv) Review Conference; (v) Transfer of Technology; (VI)Production
Policy; (vii) Economic Assistance; (viii) Financial Terms of Contracts;
and (ix) the Finance Committee. This part of the brief furnishes an overview
of the nine sections of the Annex to the Agreement.

Paragraph 2 of the Section I on Costs to States Parties and Institutional
Arrangements provides that in order to minimize costs all organs and
subsidiary bodies the agreement, shall be cost-effective. The principle of
cost effectiveness is to apply also to the frequency, duration and schedule
of meetings. It has further been agreed to apply an evolutionary approach
to the setting up and the functioning of the organs and subsidiary bodies
of the Authority. To this end the early functions of the Authority are to
be carried out by the Assembly, the Council, the Secretariat, the Legal
and Technical Committee and the Finance Committee. The functions of
the Economic and Planning Commission are to be performed by the
Legal and Technical Commission until either the Council decides otherwise
or until the approval of the first plan of work for exploitation.

A. Costs to State Parties and Institutional Arrangements

It may be stated that the Agreement on the Implementation of Part XI
the Convention adopted by the General Assembly on July 28, 1994 was
negotiated over a period of four years in the course of informal consultations
convened by the Secretary-General of the United Nations. The informal
consultations had sought to overcome those difficulties that had stood in
the way of universal participation in the Convention. They (the consultations)
had addressed in particular the detailed seabed mining provisions of the
Convention, replacing them with general principles geared more towards
the emerging global consensus around market-oriented economic policies.
In the course of informal consultations held it was generally agreed that:

1. Costs to State parties should be minimized;

2. The establishment and the operation of the various institutions
should be based on an evolutionary approach, taking into account
the functional needs of the institutions concerned in order to
effectively discharge their responsibilities;

3. All institutions to be established under the Convention including
the International Tribunal for the Law of the Sea-shall be cost-
effective and no institution should be established which is not
required: and

4. The meetings of the various institutions should be streamlined so
as to reduce costs. This is to apply to the structure, size and
functions of the institutions including the need to phase in the
subsidiary bodies and to the frequency and scheduling of meetings
of the various organs.

The Authority is to have its own budget but until one year after the
Agreement comes into force the administrative expenses of the Authority
shall be met through the budget of the United Nations. Thereafter the
administrative expenses of the Authority are to be met by assessed
contributions of its members including provisional members.

B. The Enterprise

. In the Course of the consultation during January 1993 a question was
lCUsedas to whether there would be an Enterprise or whether it would be
r:Placed by some royalty system. The majority of the participants had
t en favoured the establishment of an Enterprise. Section 2 of the Annex
t~ the Agreement accordingly provides that the Secretariat of the Authority
~ all perform the function of the Enterprise until it begins to operate
:ependently of the Secretariat. It is further provided that the Secretary-

neral of the Authority shall appoint an interim Director-General to
O~ersee the performance of the functions of the Secretariat relating inter
alia to the trends and developments relating to deep seabed mining activities
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and the assessment of the results of the conduct of marine scientific
research with respect to activities in the area.

The Enterprise is to conduct its initial deep seabed mining operations
through joint ventures. The issue of functioning of the Enterprise
independently of the Secretariat of the Authority will however, be taken
up upon the approval of a plan of work for the exploitation for an entity
other than the Enterprise or upon receipt by the Council of the
application for joint ventures operations with the Enterprises. In the event
that the joint venture operations with the Enterprise accord with sound
commercial principles the Council shall in accordance with article 170
paragraph 2 of the Convention issue directive for the independent functioning
of the Enterprise. It is further provided that the obligation applicable to
contractors shall apply to the Enterprise and an approved plan of work
for the Enterprise shall be in the form of a contract between the Authority
and the Enterprise.

The funding obligations for the first mining operation of the Enterprise
will not arise since the exploitation is to be carried out in the initial
phase through joint ventures and funds shall be provided pursuant to the
provisions of joint venture arrangements. It is understood, however, that
the fact that the operations of the Enterprise shall begin by joint venture
shall be without prejudice to the future options of the Enterprise. However,
the Enterprise shall always be free to revert to joint venture arrangements.

fi ial matters which may require prior recommendations of the Council.lOanc ..
. w agreed that the decisions of the Assembly on these matters shallIt IS no . . d

d On the recommendations of the Council. If the Asssembly oesbe base . .
the recommendations of the Council on any matter It IS tonot accept .. I

hatter to the Council for further consideration and the atter
return t em.. . d b hider the matter in the light of the view expresse y t eshall reconSI
Assembly.

C 1'1would consist of 36 members elected by the AssemblyThe ounc
di t a formula set out in the Convention. Half of the number

accor lOgO. . '1 h Id b
d from the four major interest groups, whi e t e rest wou ewoul come ..
d i such a way as to ensure equitable geographical representatione1ecte 10 .

. h Council as a whole. The four interest groups are: the largestIn t e ..
investors in sea-bed mining (four States), the major. consumers or Importers

f minerals found on the sea-bed (four States), major land-based exporters
of the same minerals (four States) and "special interests" among the
developing countries (six States). The "spec~al interests" cat~gory of
developing countries would include States With .Iarge .popul~tlons, the
landlocked or geographically disadvantaged, major mineral Importers,
potential producers of the minerals in questions, and the least developed
States. No over-all geographical distribution is specified, but at least one
country from each region would be represented among the 18 members
chosen on the basis of geography.

With regard to decision-making in the Council it is agreed that in the
event that voting is necessary, decisions on question of procedure shall
be taken by a majority of members and that decisions on questions of
substance shall be taken by a two-third majority of the members present
and voting provided that such decisions are not opposed by the majority
in anyone of the chambers. Decisions within each chamber on matters
of substance shall be taken by a simple majority. Further a special procedure

.for the approval of a plan of work is to apply which envisages that the
Council shall approve a recommendation by the Legal and Technical
Commission for approval of a plan of work unless by a two-third majority
of its members present and voting, including a majority of members
present and voting in each of the chambers of the Council, the Council
decides to disapprove a plan of work. Where the Council does not take
a decision on a recommendation for approval of a plan of work within
60 days, the recommendation is deemed to have been approved by the
Council at the end of that period. If the Commission recommends the
disapproval of a plan of work or does not make a recommendation, the
~ouncil may nevertheless approve the plan of work in accordance with
Its normal rules of procedure on matters of substance.

c. Decision-Making

The industrialized countries, had raised the issue of the procedure to
be followed by the Assembly in respect of certain specific decisions
which may require prior recommendations of the Council and where the
Assembly does not agree with that recommendation. Section 3 of the
Annex to the Agreement provides that the general policies of the Authority
shall be established by the Assembly in collaboration with the Council.
This section stipulates that decision-making in the organ of the Authority
shall be by consensus. Where all efforts to reach a decision have been
exhausted decision by voting in the Assembly on question of procedure
are to be taken by a majority of members present and voting while the
decision on the question of the substance, on the other hand, are to be
taken by a two-third majority of Members present and voting as stipulated
in Article 159 paragraph 8 of the Convention on the Law of the Sea.

The industrialized countries had raised the issue of procedure to be
followed by the Assembly in respect of administrative, budgetary and

44 45



D. Review Conference Agreement which outlines the principles on which the production policy
of the Authority is to based stipulates inter alia that the development of
the resources in the area be in accordance with sound commercial policies.
The other principles enumerated in the section provide that:

(a) The provisions of the General Agreement on Tariffs and Trade,
its relevant codes and successor or superseding agreements, shall
apply with respect to activities in the Area;

(b) There shall be no subsidization of production of minerals from
the deep seabed. As far as anti-subsidy provisions are concerned,
the application of the GAIT rules shall be considered;

(c) There shall be no discrimination between minerals from land and
from the deep seabed. There shall be no discrimination between
seabed miners and land-based miners, nor between seabed miners.
In particular, there shall be no preferential access to markets for
minerals derived from the deep seabed by use of tariff or non-
tarif barriers or for imports of commodities produced from such
minerals, nor shall any preference be given by States to minerals
derived from the deep seabed by their nationals;

(d) The plan of work approved by the Authority in respect of each
mining area shall indicate a production schedule which shall
include the estimated amounts of minerals that would be produced
per year under that plan of work; and

(e) States parties which are Parties to such multilateral trade agreements
shall have recourse to the dispute settlement procedures of such
agreements. States which are not Parties to such agreements shall
have recourse to the dispute-settlement procedures provided for
under the Convention.

It is further provided that the plan for work for exploitation approved
by the Authority in respect of each mining area shall indicate an anticipated
production schedule which shall include the estimated maximum amounts
of minerals that would be produced per year under that plan of work. The
provisions of article 151, papragraphs 1 to 7 and 9, article 162, paragraph
2(q), article 165, paragraph 2(n) and Annex III, article 6, paragraph 5,
and Article 7, of the Convention shall not apply.

G. Economic Assistance

Section 4 of the Annex, is addressed to one of the most keenly
debated issues viz. Review Conference. The provision of this section
expressly stipulates the non-applicability of the provisions of paragraphs
1, 2 and 4 of Article 155 of the Convention and then goes on to provide
that notwithstanding the provisions of Article 314, paragraph 2 of the
Convention, the Assembly, on the recommendation of Council may undertake
at any time a review of the matters referred to in Article 155 (I) of the
Convention. Amendments relating to the present Agreement and Part XI
of the Convention, by the Review Conference, shall be subject to the
procedures incorporated in articles 314, 315 and 316 provided inter alia
that the principle of the common heritage of mankind, the international
regime of designed to ensure equitable exploitation of the Area for the
benefit of all countries, especially the developing countries, and an Authority
to organize, conduct and control activities in the area shall be maintained.
The section also provides that the amendment adopted by the Review
Conference shall not effect the rights acquired under existing contracts.

E. Transfer of Technology

Section 5 of the Annex is addressed to the question of transfer of
technology and adds to Article 144 of the Convention on the Law of the
Sea by stipulating that the Enterprises shall seek to obtain the technology
required for its operations on fair and reasonable commercial terms and
conditions on the open market or through joint venture arrangements. It
also provides that if the technology is not available on the open market,
the Authority may request all or any of the contractors or their respective
sponsoring States or States to cooperate with it is facilitating acquisitions
of technology or its joint venture on fair and reasonable commercial
terms and conditions consistent to the effective protection of intellectual
property rights. States Parties are to promote international technical and
scientific cooperation with regard to activities in the Area either between
the parties concerned or by developing training, technical assistance and
scientific cooperation programmes in marine science and technology and
the protection and preservation of the marine environment.

F. Production Policy

Section 6 of the Annex to the Agreement relating to Part XI of the
Convention amends the seabed production policy as incorporated in the
Convention on the Law of the Sea. This section of the Annex to the

Section 7 of the Annex endeavour to find solutions to the vexing
question of economic assistance to developing countries which suffer
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serious adverse effects on their export earnings or economics resulting
from a reduction in the price of an affected mineral, or in the volume of
exports to the extent that such reduction is caused by activities in the
area. In this regard the Authority shall establish an economic assistance
fund from a portion of the funds of the Authority which exceeds those
necessary to cover the administrative expenses of the Authority. Developing
land-based producer States whose economies have been determined to be
seriously affected by the production of minerals from the deep seabed
shall be assisted from the economic assistance fund of the Authority.

The Authority shall provide assistance from the economic assistance
fund to adversely affected developing land-based producer States where
appropriate in cooperation with existing global or regional development
organs which have the infrastructure and expertise to carry out such
assistance programmes. The extent and duration of such assistance shall
be determined on a case-by-case basis. In doing so, due consideration
shall be given to the nature and magnitude of the problems encountered
by adversely affected developing land-based producer States.

H. Financial Terms of Contract

Section 8 of the Annex enumerates the 5 principles for the financial
terms of contract for the commercial production of deep seabed minerals.
These include:

(i) The system of payments to the Authority shall be fair both to be
contractor and to the Authority and shall provide adequate means
of determining compliances by the Contractor with such system;

(ii) The rates of payments under the system shall be within the range
of those prevailing in respect of land-based mining of the same
or similar minerals in order to avoid giving seabed miners an
artificial competitive advantage, or imposing on them an competitive
disadvantage.

(iii) The system should not be complicated and should not impose
major administrative costs on the Authority or on the Contractor.
Consideration is to be given to the adoption of a royalty system
or a combination of royalty and profit sharing system. Any
subsequent change in choice between the alternative systems is
to be made by agreement between the Authority and the Contractor.

(iv) An annual fixed fee shall be payable from the date of
commencement of commercial production. Such a fee shall be
adjusted at the time of the approval of the plan of work in order
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to take account of the anticipated delay in reaching the exploitation
stage and the risks involved in establihsing an industry in a new
and unstable environment.

(v) The system of financial payments may be revised periodically. in
the light of changing circumstances. Any changes shall be ap.pl~ed
in a non-discriminatory manner. Such changes may apply to existing
contracts only at the election of the Contractor.

(vi) Disputes concerning the interpret~tio~ or application o~ the rules
and regulations based on these principles shall be subject to the
dispute settlement procedures under the Convention.

In the application of the above provisions Articles 13 of the Annex
III of the Convention shall not apply.

I. The Finance Committee

Section 9 of the Annex establishes a fifteen-member finance committee
as a subsidiary body. Members of the Finance Committee shall be elected
by the Assembly and due account shall be ta~en of the ~ee~ for equitable
geographical distribution and the representation of speclall~terests. Each
group of States referred to in the Section 3 of the Annex VIZ. th~ largest
consumers, the largest investors, major net exporters and developing State
parties representing special interests shall be represented on the Committee
by at least one member. Until the Authority has sufficient funds other
than assessed contributions to meet its administrative expenses, the
membership of the Committee shall include representatives of the five
largest financial contributors to the administrative budget of the Authority
that the PREPCOM had envisaged the establishment of a finance committee.
Decisions by the Assembly and the Council on the following issues shall
take into account recommendations of the Finance Committee.

Meeting of the International Seabed Authority

The final session of the PREPCOM was held in New York in August
1994. The PREPCOM had two substantive items in its agenda viz. the
implementation of Resolution II of UNCLOS and had then considered
Matters arising from the imminent entry into force of the United Nations
Convention on the law of the Sea. On the question of Implementation of
Resolution II of the UNCLOS the PREPCOM inter alia considered (i)
the relinquishment of pioneer areas; (ii) compliance with understanding
on the fulfillment of obligations by the registered pioneer investor, Inter-
Oceanmetal Organization (10M) and its certifying States; (iii) waiver of
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the annual fixed fee and the obligation of the three registered pioneer
investors and of their certifying States to carry out stage I of the exploration
work; and (iv) report of the Group of Technical Experts to the General
Committee on the application of the Government of the Republic of
Korea for registration as a pioneer investor.

On matters arising from the imminent entry into force of the Convention
the issues before the PREPCOM included (i) consideration of the provisional
agenda for the first session of the Assembly and of the Council of the
Authority; (ii) consideration of the budget for the first financial period
of the International Seabed Authority; (iii) date of the first session of the
Assembly of the Authority; (iv) proposed meeting of the States parties to
the Convention relating to the practical arrangements for the establishment
of the International Tribunal for the Law of the Sea; and (v) final report
of the PREPCOM to the Assembly of the International Seabed Authority
at its first session.

It may be recalled that paragraph 3 of Article 308 of the Convention
on the Law of the Sea provides that the Assembly of the Authority shall
meet on the date of entry into force of the Convention and shall elect the
Council of the Authority, which is the executive organ of the Authority
comprising 36 members. Accordingly the Secretary-General of the United
Nations Mr. Boutros-Boutros Ghali opened the first session of the
International Seabed Authority in Kingston on 16 November 1994 to
coincide with the corning into force of the Convention. The Three-day
Session which was largely ceremonial in nature decided to convene a
resumed session between 27th February and 17th March 1995. It may be
stated that the Secretariat of the AALCC was represented at the resumed
session of the Seabed Authority by the Assistant Secretary-General Mr.
Asghar Dastmalchi. The report of that session has been reproduced herewith.

Re~ort on the work of Assembly of the International Seabed Authority
dunng the second part of its first session held in Kingston, Jamaica,
27th February-17th March 1995

The second part of the first session of the Assembly of the International
Seabed Authority was convened in Kingston, Jamaica from 27 February
to 17 March 1995. The first part, which was primarily of a ceremonial
nature, had earlier been held in Kingston from 16 to 18 November 1994
to ~omrn~m?rate t?e establishment of the International Seabed Authority,
which coincided With the entry into force of the United Nations Convention
on the Law of the Sea. The third part of the first session is scheduled to
be held in Kingston from 7 to 18 August 1995.
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The Assembly was attended by delegates from 87 Member-States and
one entity, the European Community. 15 states and 5 International
Organizations took part in the Session as Observers. The AALCC was
represented by the Assistant Secretary-General Mr. Asghar Dasmalchi.

Mr. Hans Corell, Under-Secretary-General for Legal Affairs and Legal
counsel of the United Nations, acting as the Temporary President of the
Assembly, opened the second part of the first session. During the initial
meeting the Assembly decided to commence its work under the draft
rules of procedure recommended by the Preparatory Commission for the
International Seabed Authority and for the International Tribunal for the
Law of the Sea until such time as it adopted its own rules of procedure.

The Assembly had on its agenda the election of the President, the
adoption of its rules or procedure, election of members of the Council of
the Authority, the nomination and election of the Secretary-General of
Authority and election of members of its other major organs (the Legal
and Technical Committee and the Finance Committee). Consideration of
the final report of the Preparatory Commission for the International Seabed
Authority and for the International Tribunal for the Law of the Sea, and
also the organization of a Secretariat, a provisional budget and other
financial matters, and the transfer of property and records from the
Preparatory Commission to the Authority were also on the agenda of the
meeting.

The Assembly elected by acclamation, Dr. Hasjim Djalal (Indonesia)
as President of its first session. On the election of Vice-Presidents for the
Assembly, discussions generated on whether regional groups as well as
special interest groups should be represented on the Bureau of the Assembly.
Finally, four Vice-Presidents Algeria, Mexico, Russian Federation and
Canada were elected by acclamation from the list of candidates drawn up
by the President of the Assembly after consultations with regional Groups.

.The four Vice-Presidents represent all the regional groups except Asia,
which holds the presidency.

The Assembly, following informal consultations held by the President,
appointed the following 10 members to a Working Group assigned to
develop the Assembly's rules of procedure Egypt (Chairman), Germany,
United Kingdom, Russian Federation, Poland, Brazil, Jamaica, Republic
of Korea, Indonesia and Senegal.

The Preparatory Commission for the International Seabed Authority
and for the International Tribunal for the Law of the Sea had recommended
to the Assembly for its consideration draft rules of procedure contained
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in document LOS\PCN\WP.20\Rev.3. In addition, and in the light of the
adoption by the United Nations General Assembly on 28 July 1994 of the
Agreement relating to the implementation of Part XI of the United Nations
Concention on the Law of the Sea, the Secretariat had prepared document
ISBA\A\WP.I containing suggestions for revising the draft rules of procedure
of the Assembly issued by the Preparatory Commission taking into account
the provisions of the Agreement. At the request of the Assembly, the
Secretariat then prepared a working paper by merging these two documents,
and the new document (lSBA\A\WP\.2) was then considered by the Working
Group. Following discussions, the working group submitted to the Assembly
an updated version of the draft rules of procedure (document ISBA\A\W.3).

The Assembly in the course of discussing the draft rules of procedure
recognized the difficulties and lack of agreement on the provision of
Rule 85 on the terms of office of some Council members. which calls for
determining by lottery which Council members will serve an initial two-
year term. But finally the Assembly adopted the Rules of Procedure and
decided that the determination of the members of the Council whose
terms were to expire at the end of two years, should as a general rule,
be left to the agreement of each group. If no agreement could be reached,
the members whose terms were to expire at the end of two years should
be chosen by lots to be drawn by the President of the Assembly immediately
after first election.

The complexity of determining the criteria for membership in the
various groups of States in the Council, caused great difficulties and
consumed almost the entire time of the session. According to the Agreement
Relating to the implementation of Part XI of the United Nations Convention
on the Law of the Sea, the Council shall consist of 36 members from five
groups of States.

Group I would have four members from among those parties which,
during the last five years, have either consumed more than 2 per cent in
value terms of total world consumption or have had net imports of more
than 2 per cent in value terms of total world imports of the commodities
produced from the categories of minerals to be derived from the international
seabed area-the "Area". Of those four; one should be the State with the
largest economy in eastern Europe in terms of gross domestic product,
and the other having the largest economy in terms of gross domestic
product on the date of the entry into force of the Convention.

Group II would have four members from among the eight parties
which have made largest investments in preparation for and in the conduct
of activities in the Area. Group III would consist of four States parties
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Group IV would have six members from among developing States,
ting special interests. The special interests to be represented would
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The last group, Group V, would have 18 members elected on .the
basis of equitable geographical distribution, provided that e~ch geographical

. shall have at least one member elected. For this purpose, theregIOn . A .
geographical regions shall be Africa, Asia, Eastern Europe, Latin menca
and the Caribbean, and the Western Europe and other States.

Different formulae and several criteria for membership in the Council
were discussed in the Assembly. The President of the Asse~bl~ was
asked to draw up a list of countries for applying for membershl~ 10 the
Council under specific interest categories defined by the Conventt~n ~nd
the Agreement, to enable those States to start neg~tiating. on nom.matton
for the Council. As the number of potential candidates 10 each interest
group exceeded the number of seats allotted for ~hat gr~up, so it seemed
necessary that the principle of rotation, as menttoned m the Agreement
should be applied as a general rule. States in those groups should themselves
determine how to apply the principle. There was no doubt that a State
could be nominated from only one group, even if that State met the
criteria for membership in more than one group.

During the debate, it appeared that the questions of equita~le
geographical distributions of seats in the Council would be problema~lc.
Many speakers said that the Council should provide both for representatron
among interest groups and for equitable geographic distribution. As both
are important so it should be determined which countries fell into which
categories, with countries specified for more than one category being
listed in only one. It was argued by some developing countries that
equitable geographical distribution must be an essential part of the final
make-up of the Council. Out of the 36 members of the Council, the
appropriate representation for each regional group had to determined. To
some degree the allocation in Group I (a), II (b) and III (c) would affect
membership in Group IV (d) and V (e).
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In determining the appropriate representation in the Council there
were divergent views, whether distribution of Council seats among the
regional groups should be in proportion to their membership in the Assembly
of the Authority or other criteria including the "so called North-South
balance", the principle of fairness and flexibility to be considered economic
weightage in determining seat allocations which measured the financial
contribution of States to the Authority, the seriousness of members candidacy
and the idea that distribution of seats should be forward-looking with no
reference to past formulae were discussed extensively.

The representative of Sudan proposed that by dividing the number of
members in the Assembly 139 by the 36 Council seats, each Council seat
would represent 3.86 Assembly members. By dividing the number of
member States in each region by that figure he calculated the following
formula for proportional representation. Africa which has 44 members,
would have 11.39 seats; Asia with 38 members, should have 9.84 seats;
Eastern Europe, with 13 members States, should have 3.76 seats, Latin
America and the Caribbean with 23 members, should get 5.96 seats, and
the Western European and other States, with 21 members, would get 5.44
seats. Several representatives of developing countries explained that the
Convention and the Agreement on the implementation of Part XI, provided
clear guidance on how Council seats were to be allocated. The letter of
those agreements should be adhered to. If the Assembly pursued the
concept of "weighted voting", it would be opening up a Pandora's box
and, in effect, going backwards.

The industrialized countries of the West believed that the principle
of equitable geographical representation on the Council should not be
based on proportionality, in other words, simply the number of members
in each group. Although their group was small, it included powerful
consumer and producer interests that should be adequately reflected on
the Council. So the need to seek a proper balance between industrialized
countries on the one hand and developing countries, on the other, should
be properly adhered. The aim was that the majority of the South would
not be in a position to automatically achieve a decision with a two-thirds
majority, only to be voted in one of the chambers on the Council. The
North-South "balance would also prevent a minority from constantly
blocking decisions".

The representative of France speaking on behalf of the Western European
and other States Group, said that he agreed that the Assembly must abide
by the letter of the agreement which sopke of equitable geographical
distribution. His Group was not trying to go back on the Agreement,but
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with equitable geo~ra~hic~l representat~on. There was no case for equitable

raphical distnbutlOn In the Counc il to be based solely on the number
geog . I' h Iof States in each regio~al group. ~roportJOna rty ,:as no~ t ~ so. e para~et~r

f
lying the critenon of equitable geographical distribution. Cntena
or app h '1 f her i . 1h than numbers should be used. T e counci soot er mternationa

ot er such as the Food and Agriculture Organization (FAa), had strong
organs, therefore the Council of the International Seabed Authority wouldpowers; ,

very important character. The Assembly should take a closer look
hav~ea positive arguments in favour of the two ideas of his Group. The
~tr:t was the question of partnership in the e~pl~itation of the deep seabed
to ensure that products were extracted and distributed. Partners should be
equal and the notion of blocs should not be emphasized excessively. If
that were to be the case, then the industrialized countries, which were in
a minority, would not be keen to accede to the Convention. If the
industrialized group were relegated to a minority, they would be frustrated.

The Assembly should base its decisions on real, international, objective
criteria. For example, in the United Nations Development Programme
(UNDP) and the United Nations Children's Fund (UNICEF), the Western
European States had the largest number of seats. Those were facts that
had meaning in the capitals of those States. The Western States would
prefer to avoid the use of blocs and a North-South dichotomy. No party
should be put in an uncomfortable, minority position.

Other representatives of the industrialized countries while endorsing
the views put forward by France indicated that the composition of the
Council should inspire confidence in those capitals where ratification of
the Convention was still being considered. The application of equity in
the present context required a political decision, taking into account a
multitude of factors to achieve a balanced cooperation, not confrontation.
It was mentioned that the Authority was not a political international
'organization like others, it was an economic body, dedicated to exploiting
resources of the deep seabed. States such as the Western States should
be able to bring to bear their economic weight in the work of the Authority.
There was reference to other bodies in the United Nations system, in
which proportionality had not been the basis for determining equitable
geo?raphical distribution of seats. The UNDP and the UNICEF governing
bodies had distributions that were consistent with the desire of the Western
States, to ensure the positive engagement of the Industrialized Countries
to develop the technology for the mining of the deep seabed. If those
States failed to undertake the work, there would be no benefits to be
shared.
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In essence, it was mentioned that, there were only two groups of
States; those which undertook activities and those that did not do so,
Partnership between both the groups was needed. The West had not put
forward exaggerated proposals, because the Convention had made
clear that there could be at least nine Council members from developed
countries.

The developing countries surprised by the new demands of the
industrialized States reminded that the North was not in danger of being
swamped in the Council, in a manner similar to that of the United Nations
Conference on Trade and Development. In fact many industrialized
developing countries such as the Republic of Korea which were neither
in the South nor in the North, were likely to be major operators in the
International Seabed Area. There could not be any rigid dichotomy
between two supposed categories of countries in respect of deep seabed
mining. Many so called developing countries were more industrialized
than countries in Europe and they were in fact in a state of a "in-betweenity".
Many speakers from "the Group of 77" were of view that the Assembly
should adhere to the clear formula dealing with the composition of the
Council as contained in the Agreement and not reconsider the criteria for
determining Council membership. It should work with the legal text before-
it, remembering that it was enacting legislation of a permanent nature.
States that might lack the capability or technology today might develop
those abilities in the future, and their interest should not be frustrated
today.

The representative of Brazil proposed that the Assembly should try
to evaluate the real interests of States and regions by assessing their
presence at the current session, the very first of The International Seabed
Authority. Based on the list of participants, there was a total of 75 States
taking active part in the Assembly; 23 from Africa; 19 from Asia, 15
from Latin America and the Caribbean, 15 from Western European and
other States; and 3 from Eastern Europe. That was a ratio of 2.08 Assembly
member to each Council seat. based on a division by 2.08, therefore, 11
Council seats should be allotted to Africa; 9 to Asia; 7 to Latin America
and the Caribbean, 7 to Western Europe; and 1 to Eastern Europe, for a
total of 35 seats. The one seat outstanding in the Council could be allocated
later.

Some developing countries recalled that they had made several
concessions to ensure universal participation in the Convention by
recognizing the interests of nations that had not ratified the Convention.
Equitable geographical representation was necessary to secure cooperation
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by all sides. No group of States should be allowed to exercise hegemony
over the Council.

The comparison of the Authority with other International Organizations
was odious as the Authority was different from other bodies. The Council
hould not elevate the interests of some groups above those of others to

such an extent that they would dominate the Council at the expense of
those who had ratified the Convention. The Authority was to govern a
Common Heritage of Mankind that was why all interest must be kept in
balance.

The President, after several lengthy discussions, proposed a formula
for allocating the seats in the Council in respect of each regional group.
His proposal took into account the concept of proportionality and the
need to maintain a balance in the representation in the Council. The
President made the following suggestions that:

(a) The distribution of seats among the geographical regions for this
election of the members of the Council shall be without prejudice
to the distribution of seats among the geographical regions for
the next election of the members of the Council, which shall have
to take into account the new membership of the Authority at that
time:

(b) Representation by a member in the present Council of a particular
group of States referred to in paragraph 15 (a) to (d) of section 3
of the Annex to the Agreement, shall, whether or not the principle
of rotation is applied in that Group, be without prejudice to its
representing other groups of States in the future; at the same
time, the representation by members in the present Council of the
various groups of States does not preclude the rights of other
States to represent these groups in the future;

(c) The general balance of seats established in the present Council
between developing and developed countries shall be maintained
in the future.

The President's proposal regarding the allocation of seats in the Council
was discussed extensively in meetings of regional groups. Since no
unanimous decision emerged from the discussions of the proposal it was
not possible to reach consensus on this issue.

The meetings of the group of States referred to in paragraph 15 (a)
of the Agreement, "States parties which, during the last five years for
Which statistics are available, have either consumed more than 2 per cent
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in value terms of total world consumption or have had net imports of
more than 2 per cent in value terms of total world imports of the commodities
produced from the categories of minerals to be derived from the Area",
known as Group A or group I were attended by Belgium, Brazil, China,
France, Germany, Italy, Japan, Republic of Korea, Russian Federation,
United Kingdom and United States (Coordinator). The Group met to
discuss the nomination of four States meeting the criteria contained in
that paragraph for election to the Council.

The Group decided not to recommend a list of States meeting the
criteria of paragraph 15 (a). Members of the Group held different views
on the interpretation of the criteria. Some expressed the view that the
criteria require that a consuming or importing State must meet the 2 per
cent threshold for the value of each of the four minerals (manganese,
copper, cobalt and nickel). Others expressed the view that the criteria
require that States meet the threshold for the combined value of all four
minerals. Without prejudice to the resolution of this question in regard
to future elections, the Group decided to take a flexible and inclusive
approach to its deliberations.

The Group took note of the fact that the United States, the United
Kingdom, the Russian Federation, Japan, Germany, Belgium and Italy
informed the President of the Assembly of their interest in being nominated
for election to the Council. Belgium, Italy and Germany decided to withdraw
their requests to be nominated by the Group on the understanding that,
without prejudice to the interests of other States meeting the criteria in
paragraph 15 (a), the application of the principle of rotation in future
elections would provide opportunities for their election to the Council as
representatives of the Group.

The Group agreed to the nomination of Japan, the Russian Federation,
the United Kingdom and the United States. The Group agreed to nominate
the Russian Federation and the United States for election for a two-year
term and to nominate Japan and the United Kingdom for a four-year
term. It should be noted that the acceptance by the Russian Federation
and the United States of two-year terms is on the understanding that the
Assembly will affirm, at the time of election, that paragraph 15 (a) requires
the inclusion of one State from the Eastern European region having the
largest economy in that region in terms of gross domestic product and of
the State, on the date of entry into force of the Convention, having the
largest economy in terms of gross domestic product, should those States
seek re-election to the Council under that paragraph, and upon the
understanding that the principle of rotation would apply to Japan and the
United Kingdom after four years.
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After the initial meetings of the group of States referred to in paragraph
15 (b), or Group II "which have made the largest investments in preparation
for and in the conduct of activities in the Area, either directly or through
their nationals", known as Group B or Group II, the coordinator of the
Group, Canada, informed the President that after considering information
provided by delegations with respect to investments by their States in
preparation for and in the conduct of activities in the Area, the delegations
unanimously agreed that the following States constitute the eight largest
investors for purposes of paragraph 15(b): China, France, Germany
(Coordinator), India, Japan, the Netherlands, Russian Federation and the
United States.

The Group of the eight largest investors proceeded to discuss the
nomination of the four candidates to represent the Group in the Council.
Five States, China, France, Germany, India and the Netherlands, declared
their intention to represent the Group in the Council. In consultations
between the interested States as well as between them and the coordinator,
it was not possible to reach agreement on which four States shall be
nominated. It was also not possible to decide which of the candidates
will be nominated to serve on the Council for a two-year term or for a
four-year term. Also unresolved is the question of the application of the
principle of rotation.

The meetings of the group of States referred to in paragraph 15 (c),
or Group III, "States parties which, on the basis of production in areas
under their jurisdiction, are major net exporters of the categories of
minerals to be derived from the Area", known as Group C, were attended
by Australia (Coordinator), Brazil, Canada, China, Chile, Cuba, France,
Gabon, India, Indonesia, Mauritania, Mexico, Namibia, Philippines, Poland,
~ussian Federation, South Africa, United States and Zambia.

Six countries from this Group-Australia, Chile, Gabon, Indonesia,
Poland and Zambia-presented their candidatures for the four seats available
in this Group. Although some delegations indicated a willingness to be
~exible, at this stage-and particularly in the light of the fact that other
ISSues still need to be resolved-there has been no final agreement on the
four candidtes.

It was also agreed that the principle of rotation should apply to future
elections of candidates for the Group, and that this should be interpreted
as meaning that there is a general expectation that members of this
Group will move on and off the Council. This would not preclude the
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possibility of individual countries making informal arrangements between
thems~lves, s~ch as reciprocal support arrangements. Nor would it preclude
countnes having consecutive terms on the Council, if this was agreed by
the Group.

It ~~s fu:ther agreed that at this stage it was not appropriate to make
a definitive hst of countries eligible for election to the Group. However,
some delegations suggested that this was something which should be
considered in the future. Reference was made to an informal understanding
reached at the Third United Nations Conference on the Law of the Sea
that the Group should reflect an equal balance between developing and
develo~ed countries. But some delegations challenged it and questioned
the lOgICand reason to maintain an equal balance between the North and
the South in this group exclusively. The issue of which candidates would
be nominated for a two-year term and which would be nominated for a
four-year term was not discussed.

The meetings of the group of States referred to in paragraph 15 (d),
of t~e ~greement "developing States parties, representating special interests",
WhICh include those "States with large populations, States which are
land-locked or geographically disadvantaged, island States, States which
are major importers of the categories of minerals to be derived from the
Area, States which are potential producers of such minerals and least
developed States", known as Group D, were attended by Argentina,
Bangladesh, Brazil, Burkina Faso, Cameroon, China, Costa Rica Cuba
Egypt, .Fiji, Gabon, India, Indonesia (Coordinator), Jamaica, Kuwait:
Malaysia, ~alt~, Marshall Islands, Mauritania, Mexico, Mozambique,
M~~mar, Nigeria, Oman, Paraguay, Philippines, Republic of Korea, Sudan,
Trinidad and Tobago, United Arab Emirates, Viewtnam and Zambia.
Several States declared their intention to seek nomination to the Council
within this Group, and other States also expressed their interest interest
in being nominated in either Group D or Group E. In view of the discussions
taking place in other Groups, no definitive list of candidates of this
Group has been drawn up .

.The Presi?ent, at the concluding meeting expressed the hope that
dunng the thud part of the first session of the International Seabed
Authority which would be held in Kingston from 7 to 18 August 1995
the matter of the election of the Council members would be resolved.
Some delegates, however, could not conceal their dissatisfaction as
no business was accomplished, except the adoption of the Rules of
Procedure.
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Ad hOCmeeting of states parties to the United Nations Convention on

the Law of the Sea

he question of establishment of the International Tribunal for the
On

f
t the Sea the PREPCOM at its session held in August 1994 had

Law 0 ded that the Secretary-General convene an ad hoc meeting of
recommen rtI'es to the Convention soon after the entry into force of the
the State pa . .. Following this recommendatIOn of the PREPCOM relating
Convention. .'

t blishment of the International Seabed Tnbunal an ad hoc meeting
to the esa .

P rties to the Convention on the Law of the Sea was convene m
of State a .'

Y
k in November 1994. That meeung of the State Parties to the

New or . h '11non decided on 22nd November 1994 inter alia that: (1) t ere WI
Conven 1 .d ferment of the first election of the Members of the Tnbunal. The
~ a o~ the first election of the 21 Members will be 1 August 1996. This
~tlelbe a one-time deferment; (ii) Nominations would open on 16 May

Wl . h C .1995. A State in the process of becoming a party to t e onvention may
nominate candidates. Such nominations shall remain provisional and shall
not be included in the list to be circulated by the Secretary-General of the
United Nations in accordance with Article 4(2) of Annex VI, unless the
State concerned has deposited its instrument of ratification or accession
before 1 July 1996; (iii) nominations will close on 17 June 1996; (iv) The
list of the candidates will be circulated by the Secretary-General on 5
July 1996; (v) Subject to the above decisions all procedures relating to
the election of the members of the Tribunal as provided for in the Convention
shall apply; and (vi) no changes shall be made to this schedule unless the
States Parties agree by consensus.
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III. The United Nations Decade of
International Law

(i) Introduction

The topic entitled "The United Nations Decade of International Law"
was first placed on the agenda of the Twenty-ninth Session of the Asian-
African Legal Consultative Committee held in Beijing in 1990 following
upon the adoption by the General Assembly of resolution 44/23 declaring
the Decade of the Nineties as the United Nations Decade of International
Law. The main objectives of the Decade are:

(i) to promote acceptance of and respect for the principles of
international law;

(ii) to promote methods and means for the peaceful settlement of
disputes between States, including resort to and full respect for
the International Court of Justice;

(iii) to encourage the progressive development and codification of
International Law; and

(iv) to encourage the teaching, study, dissemination and wider
appreciation of international law.

Introducing the item at the Twenty-ninth Session of the Committee
the Secretary-General observed, inter alia, that it was appropriate that
the Committee address itself to and respond to the resolution 44/23 of the
General Assembly, The Committee at its Twenty-ninth Session after due
consideration of the Secretariat Note mandated the Secretariat to prepare
a comprehensive study on the United Nations Decade of International
Law. Subsequently, the Secretariat prepared and forwarded to the office
of the Legal Counsel of the United Nations its observations and views on
the Decade which were reproduced in the Report of the Secretary-General
of the United Nations on the item "The United Nations Decade of
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International Law". At that session the Committee had also decided to
include the item on the agenda of its Thirtieth session. The item has
thereafter been considered at each successive session of the Committee
as well as at the meeting of the Legal Advisers of the Member States of
the Committee.

Introducing the item at the Thirty-third Session of the Committee
held in Tokyo in 1994 the Secretary-General stated inter alia that the
General Assembly Resolution 48/30 had invited all States and international
organizations to provide, update or supplement information on the activities
that they had undertaken in the implementation of the objectives of the
Decade: and that the AALCC Secretariat had accordingly furnished to
the Office of the Legal Counsel of the United Nations some notes and
comments i~ that reg~rd. He pointed out that the Committee at its Thirty-
second Session held 10 Kampala in 1993 had accepted the offer of the
Government of the State of Qatar to host an International Conference on
the International Legal Issues Arising under the United Nations Decade
of International Law.

A~the Tokyo Session the Committee inter alia reaffirmed the importance
of stnct adherence to the principles of international law as enshrined in
the Charter of the United Nations and requested the Member States to
continue to give serious attention to the observance and implementation
of the Decade and requested the Secretary-General of the Committee to
apprise the Secretary-General of the United Nations of the initiatives
taken by the Committee in that regard. Whilst taking note with appreciation
of the ~fforts of the Government of the State of Qatar to convene on
Interna~lOnal C~nference on the International Legal Issues Arising under
the United Nations Decade of International Law in March 1994 the
Co~ttee strongly recommended that all Member States participate therein
at high level. The Committee directed the Secretariat to continue its
efforts towards the realization of the objectives of the United Nations
De~ade of International Law and decided inter alia that the item be given
senous attent~on and that it be placed on the agenda of the meeting of
the Le~al Advisers of member States of the Asian-African Legal Consultative
Co~mlttee to be convened at the United Nations office in New York
dunng the Forty-ninth Session of the General Assembly.

The Secretariat of the AALCC in active cooperation with the
Government of the State of Qatar organized an International Conference
on the International Legal Issues Arising under the United Nations Decade
of International Law in Doha in March 1994.

Pursuant to the General Assembly resolution 48/30 entitled "United
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Nations Decade of International Law", and the mandate given at the
Thirty-third Session held in Tokyo the Secretariat of the AALCC forwarded
to the office of the United Nations Legal Counsel a report on the activities
of the Committee since its Kampala Session.

In furtherance of the decision of the Committee at its Tokyo Session
a meeting of the Legal Advisers of Member States of the Asian-
African Legal Consultative Committee was convened at the United Nations
office in New York in October 1994. The United Nations Decade of
International Law was one of the items on the agenda of the meeting of
the Legal Advisers of Member States of the AALCC which inter alia was
addressed by the Legal Counsel of the United Nations, the Registrar of
the International Court of Justice; the Chairman of the Sixth (Legal)
Committee of the Forty-ninth Session of the General Assembly, the
Chairman of the International Law Commission and the Representatives
of the Office of the United Nations High Commissioner for Refugees. It
may be stated that the question of the Establishment of an International
Criminal Court was the focus of attention both with the Sixth Committee
and the abovementioned meeting of the Legal Advisers of Member States.

The Legal Counsel of the United Nations Mr. Hans Corell addressed
the issue of recent development in the field of the Law of the Sea. He
emphasized in his address that the entry into force of the United Nations
Convention on the Law of the Sea, 1982 marked the beginning rather
than the end of the road in matters relating to the Law of the Sea. He
pointed out in this regard that the entery into force of the Convention will
have a significant impact on the activities of the United Nations in two
major areas viz. the establishment of new institution and the functions of
the Secretary-General of the United Nations in direct response to and in
accordance with the provisions of the United Nations Convention on the
Law of the Sea, 1982.

The Registrar of the International Court of Justice Mr. Ospino Valencia
in his statement at the meeting of the legal advisers of Member States of
the AALCC addressed himself to the issues concerning the implementation
of the decision of the International Court of Justice. He stated inter alia
that. "one can thus note with satisfaction that States have complied with
the Judgments of the International Court of Justice". He however, pointed
out that the "speed with which States implement the judicial decisions,
of course, is not always exemplary."

Thereafter the Secretariat of the Asian-African Legal Consultative
Committee organized two Seminars in New Delhi. A Seminar in collaboration
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with the office of the United Nations High Commissioner for Refugees
was organized in September 1994 to consider the matter relating to the
establishment of Safety Zones for Persons Displaced within their own
country. The President of the Committee Ambassador Chusei Yamada of
Japan chaired the Seminar. A report of the Seminar has been given in the
brief of documents on the Establishment of Safety Zones (Refugees).

Reference was made above to the interest that the Legal Advisers of
Member States of the AALCC had, in the course of meeting convened in
October 1994, evinced in the Establishment of an International Criminal
Jurisdiction. Mindful of the significance that the Member States attached
to the Establishment of International Criminal Court and the draft statutes
prepared by the International Law Commission the Secretariat organized
a Seminar on the International Criminal Court. It may be stated that both
the President, Ambassador Chusei Yamada, and the Vice-President Dr.
Najeeb participated in the Seminar. The Secretariat has prepared and
circulated a report of the proceedings of the Seminar.

It may be recalled that Paragraph 3 of Section V of the "Programme
for the activities for the second term (1990-94) of the United Nations
Decade of International Law" as adopted by General Assembly Resolution
47/32 had directed the United Nations Secretariat to draw up a preliminary
plan for a possible United Nations Congress on Public International Law,
based on the proposal that the Congress should be held in 1994 or 1995,
and submit it to the Sixth Committee for consideration by general agreement
at the Forty-eighth Session of the General Assembly. Paragraph 7 of the
aforementioned Resolution called upon the Secretary-General to submit
to the Assembly at its Forty-eighth Session a report containing the above-
mentioned plan. Pursuant to that request informal consultations were
held with the members of the Sixth Committee on a draft preliminary
operational plan for a possible United Nations Congress on public
International Law and a report thereon was submitted by the Secretary-
General to the General Assembly at its Forty-eighth session. The report
of the Secretary-General on a preliminary operational plan for a possible
United Nations Congress on public international Law' was considered by
the Working Group of the Sixth Committee on the United Nations Decade
of InternationalLaw. Following the recommendationsof the Sixth Committee
and its aforementioned working group on the United Nations Decade of
International Law the General Assembly by its resolution 48/30 had inter
alia decided that a United Nations Congress on Public International Law

1. A148/43S.
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be convened in 1995. Accordingly a United Nations Congress on Public
International Law was proposed to be held at the United Nations
Headquarters in New York from March 13th to March 17th 1995 during
the celebration of the United Nations Fiftieth Anniversary. The theme of
the proposed Congress was "Towards the Twenty-first Century: International
Law as a language for International Relations".

The Congress was proposed to be convened to afford the participants
an opportunity to exchange views on the codification, progressive
development and implementation of public international law both in theory
and in practice, as well as on its dissemination and teaching. The purpose
of the proposed Congress was to assist the international community in
general and the legal profession, in particular, to meet the challenges and
expectations of the contemporary world.

Within the broad parameters of the theme, viz. "Towards the Twenty-
first Century: International Law as a language for International Relations"
the proposed Congress on Public International Law would consider the
following five sub-themes:

(i) The Principles of International Law: Theoretical and Practical
aspects of their problems and Implementations;

(ii) The Means of Peaceful Settlement of Disputes between States,
including resort to and full respect for the International Court of
Justice;

(iii) Conceptual and Practical Aspects of the Codification and
Progressive Development of International Law, New Developments
and Priorities;

(iv) New Approaches to Research, Education, and Training in the
Field of International Law and its wider appreciation; and

(v) Towards the Twenty-first Century: New Challenges and
expectations.

The Secretariat of the Asian-African Legal Consultative Committee
proposes during the year ahead, apart from having made its contribution
to ~heUnited Nations Congress on Public International Law held at the
United Nations Headquarters in New York during 13th March and 17th
March 1995to continue its modest endeavours to contribute to the attainment
o~the objectives of the United Nations Decade of International Law. The
Views of the Member States and the directive which the Committee at its
Doha Session may wish to give would determine the course of the future
programme of work on this item.
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Thirty-fourth Session: Discussions f the world from the various sectors involved in Public International
corner 0help spreading the objectives of the Decade throughout the world.
Law, to .

lIe observed that the convening of the Congress h~d ~rovi.ded a um~ue
. f the AALCC as the main legal orgamzatlon 10 the. region

opportU~I~y ~rariOUs activities it has undertaken in implementmg the
to pubh~:e of the Decade. His delegation to the Congress of Public of
progra~ 1 L shared the view with other delegations that the Congress
I t rnatlOna aw . . henin e . 1 1 in promoting the obJ·ectives particularly 10 strengt enmgd plvota ro e I . dha a nations The Congress was an effort to mtro uce,le of law among . ..
the ~ er and evaluate innovative ways and means for worl~wlde prom~tIon
consld t ti n of the objectives of the Decade that IS: Internationald implemen a 10 . .
an Language for International Relations in the 21 st Century.
Law as a . . .

h . ed the role of the AALCC as a regional organizatIOn mHe emp asiz . d
. development and codification of tnrernational Law anthe progressive . h

d that the Committee had fulfilled its mandate by persuadmg t e
observe d . 1 tatiMember States to give serious attention to the observance an Imp emen on
of the Decade, and by assisting th~se Me~ber States wh? have not acceded

ifi d the key multilateral international conventions to do so. Heor ran Ie .
expressed the hope that these efforts would contmue.

Introducing the item the Secretary-General stated that the item "United
Nations Decade of International Law" had been on the agenda of the
Committee since its Twenty-ninth Session held in Beijing in 1990 and
had thereafter been considered at successive sessions and a report of the
activities undertaken by the Secretariat was to be found in Doc. AALCC/
XXXIV /Doha/95/8 prepared by the Secretariat. The item had also been
discussed at the meeting of Legal Advisers of Member States convened
at the UN Headquarters in New York. As in the previous years the
Secretariat had in May 1994 forwarded a report, on its activities related
to the objectives of the Decade, to the Office of the United Nations Legal
Counsel and that report was annexed to the brief of the documents prepared
by the Secretariat. Referring to the Public Congress on International Law
held in New York in March 1995 he said that the Secretariat had been
represented thereat. He further said that in the period since the Tokyo
Session the Secretariat had convened three Seminars, one each on (i) The
Status and Treatment of Refugees; (ii) The proposed International Criminal
Court; and (iii) Globalization and harmonization of Commercial and
Arbitration Laws. More recently, the Secretariat had been approached by
the Registry of the International Court of Justice to organize a Seminar
on the Role and Work of the International Court of Justice to Commemorate
the Fiftieth Anniversary of the Sitting of the World Court. The Seminar
on the International Court of Justice was proposed to be convened in
September in collaboration with the UNITAR. He invited the views of
the Member States on the subject.

The President recalled the contribution of the Secretariat in the
International Conference on the Legal Issues arising out of UN Decade
of International Law which was convened on Doha in March 1994.

The Delegate of the Islamic Republic of Iran stated that in his view
it was imperative that all members of the AALCC endeavour to promote
the objectives of the Decade and to facilitate the successful implementation
of its programme of activities and uphold the supremacy of law in
International relations. He further stated that the proposal to convene a
Congress on Public International Law, advanced by his delegation at the
Sixth Committee of the General Assembly in 1992 had received widespread
support and that the Congress had been successfully convened at the
Headquarters of the U.N. in March 1995. He pointed out that his delegation
had proposed the convening of the Congress to enrich the programme of
activities of the Decade. The Congress had attracted representatives of
many institutions, academicians and interested individuals from every
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(Adopted on 22nd April 1995)

(ii) Decision on the United Nations Decade of
International Law

Tbe Asian-African Legal Consultative Committee at its Thirty-fourth
Session:

Having taken note of the Report of the Secretary-General on the
United Nations Decade of International Law contained in Doc. No. AALCCI
XXXIVIDOHN95/8.

1. Reaffirms the importance of strict adherence to the Principles of
International Law as enshrined in the Charter of the United Nations;

2. Reiterates that many of the political, economic and social problems
which riddle the Member States of the international society can
be resolved on the basis of the rule of law;

3. Welcomes the various initiatives taken by Member States of the
Committee in the implementation and observance of the Decade;

4. Requests Member States to continue to give serious attention to
the observance and implementation of the Decade;

5. Requests the Secretary-General to apprise the Secretary-General
of the United Nations of the initiatives taken by the Committee
in this regard;

6. Decides that the item be given serious attention and that it be
placed on the agenda of the Meeting of the Legal Advisers of
Member States of the Committee to be convened at the UN
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Office in New York during the Fiftieth Session of the General
Assembly;

7. Request the Secretary-General to consider in consultation with
Liaison Officers the relevant means for ratifying or acceding to
the relevant Multilateral Conventions' ,

8. Notes with appreciation the efforts of the Secretary-General, in
collaboration with the International Court of Justice and the United
Natio~s Institute for Training and Research, towards organizing
a seminar on the Role and Work of the International Court of
Justice and strongly recommends that all the Member States
participate in the proposed seminar;

9. Directs the Secretariat to continue its efforts toward the realization
of the objectives of the UN Decade of International Law; and

10. Decides to place the item the "U.N. Decade of International
Law" on the agenda of the Thirty-fifth Session.

(iii) Secretariat Brief
The United Nations Decade of International Law

The present report has been prepared pursuant to General Assembly
Resolution 48/30 of December 9, 1993 entitled "United Nations Decade
of International Law" whereby the Assembly inter alia invited all States
and International Organiiations and institutions referred to in the programme
to provide, undertake, update or supplement information on the activities
they have undertaken on the implementation of the programme as well as
to submit their views on possible activities for the next term of the
Decade.

Following upon the adoption of the United Nations Decade of
International Law the Asian-African Legal Consultative Committee
(AALCC) has considered this item at its successive sessions since 1990
and proposes to do so at its Thirty-fourth session to be held in Doha,
Qatar, in early 1995. The AALCC at its Thirty-third session held in
Tokyo in 1994 requested its Member States to give serious attention to
the observance and implementation of the Decade. It requested the AALCC's
Secretary-General to apprise the Secretary-General of the United Nations
of the initiative taken by the AALCC in that regard and directed the
Secretariat of the AALCC to continue its efforts towards the realization
of the objectives of the United Nations Decade of International Law. The
Secretary-General of the AALCC held consultations, during the forty-
ninth session of the General Assembly, as in the preceding years, with
the legal advisers of the Member States of the United Nations.

The Secretariat of the AALCC in cooperation with the Government
of Qatar organized an International Conference on the International Legal
Issues Arising under the United Nations Decade of International Law in
March 1994. The Conference held in March 1994 was designed to promote
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the objectives of the United Nations Decade of International Law. The
Conference furnished a forum for an informal exchange of views on such
matters of public international law as the law of the Sea, the Peaceful
Settlement of Disputes, the New International Economic Order and the
New International Humanitarian Legal Order-including the question of
the establishment of Safety Zones.

During the second term of the United Nations Decade of International
Law the AALCC continued to urge Member States which have not already
done so to consider ratifying or acceding to multilateral conventions. The
Secretariat of the AALCC in fulfillment of its advisory and recommendatory
functions pursued further its endeavours to promote the acceptance of
and respect for the principles of international law by urging that they
ratify or accede to such international instruments as the Convention on
the Law of the Sea, 1982, the Convention on Climate Change, 1992, the
international instruments on Human Rights and the Basel Convention on
the Control of Transboundry Movement of Hazardous Wastes and Their
Disposal, 1990, the Bio-diversity Convention 1992, the Refugee Convention,
1951 and the 1967 Protocol thereto, to name a few.

In the sphere of international economic and trade law matters, the
AALCC, at its Thirty-third session held in Tokyo, urged Member States
which have not already done so to consider adhering to the United Nations
Convention on the Carriage of Goods by Sea, 1978 (the Hamburg Rules)
since a wider acceptance of the Hamburg Rules would result in a better
protection of shipper's interests and an early replacement of the Hague
and Hague- Visby Rules by the Hamburg Rules would promote uniformity.
The Committee also urged its Member States to consider the UNCITRAL
Model Law on Procurement of Goods and Construction when they enact
or amend their national law on procurement.

The AALCC continued and shall continue to furnish assistance to the
Member States of the Committee to facilitate their participation in the
process of multilateral treaty-making, their adherence thereto and the
implementation of multilateral treaties in accordance with their national
legal systems. The Secretary would strive to render whatever assistance
it can in preparing for and participating in the United Nations Congress
on Public International Law proposed to be held in 1995. To that end the
Secretariat is examining the viewpoints of the member States of the
AALCC on the purpose and object of the propsed Congress. In 'view of
the material significance that the Member States attach to the proposed
Congress the AALCC Secretariat will endeavour to make its modest
contribution to the identification, development, and codification of legal
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e AALCC has always attached great significance to the ~ardmal

~ f the peaceful settlement of disputes and shall dunng the
prinCiple 0 f the Decade of International Law inter alia undertake an

d term 0 .secon d and detailed consideration of the proposals of the United
. depth stu y . I d "A d fIn- . S tary-General contained in his report entit e gen a orlions ecre . . I .a "Th AALCC at its Thirty-second session held in Kampa a in
pace. e .' ide 3 had inter alia appointed an open ende? Working Group to consi er
199 dvi the Secretariat in the preparation of a study based on thend a Vise .a d tions of the United Nations Secretary-General as set out m
recommen a . h Id .. titled "Agenda for Peace". During its Tokyo Session e in
his report en . f d fhi year the AALCC also endorsed the preparation 0 a ra tJanuary t IS .' .

f International Convention governmg Safety and Secunty oftext 0 an H .,. I Personnel engaged in Peace Keeping and other urnamtananInternallona
Activities.

The Secretariat of the Committee has been following and, from time
to time commenting on, the work of the Special Committee on the Charter
of the United Nations and on the stengthening of the Role of the
Organization. The Secretariat proposes to continue to monitor th~ work
of the Special Committee with regard to the peaceful settlement of disputes.
As regards the ways and means of encouraging wider use of the role of
the International Court of Justice and its wider use in the peaceful settlem, ...tl
of disputes, the Secretariat of the AALCC proposes to update and exp~ d
its earlier study on the wider use of the International Court of Justice
including the settlement of environment disputes.

With regard to disputes stemming from international economic and
trade law matters the Secretariat of the AALCC shall during the second
term of the Decade continue to exhort and urge Member States to resolve
their differences in accordance with the arbitration and/or conciliatory
rules framed by the UNCITRAL. The AALCC shall also endeavour to
expand and enlarge the activities of its Regional Centres of Arbitration
functioning at Cairo and Kuala Lumpur. Steps have been taken to establish
and make operational a similar centre at Nairobi for serving the countries
in Eartern and Sourthern Africa.

The Secretariat of the AALCC shall continue to study the progress
of Work of the International Law Commission (ILC) and to comment
thereon as part of its modest contribution to the progressive development
and codification of international law . The AALCC attaches great significance

the items currently on the agenda of the ILC as they are of particular
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relevance to its Member States. In pursuance of the mandate of the
Thirty-third session the Secreatary-General of the AALCC recently brought
to the attention of the International Law Commission the views of the
member Governments on the work of the International Law Commission
at its previous session.

In the matters relating to Environment and Development the Secretariat
while engaged in the analysis of the international instruments adopted by
UNCED at Rio in June 1992 has now undertaken a study of the draft
Convention on Combating Desertification and Mitigation of Drought as
adopted by the Inter-governmental Negotiating Committee at its meeting
held in Paris in June 1994. The proposed study is expected to assist and
facilitate the representatives of the Member States in the adoption of the
purposed Convention.

During the second term of the UN Decade of International Law the
Secretariat of the AALCC studied, inter alia, the legal issues involved in
Privatization of Public Sector Undertakings and liberalization of economic
activities as a means to increasing economic efficiency, growth and
sustainable development in the context of economic restructuring
programmes. A Special Meeting on Developing Institutional and Legal
Guidelines for Privatization and Post-privatization Regulatory Framework
was convened during the Thirty-third session of the AALCC held in
Tokyo last year. The World Bank rendered assistance in the convening
of the Special Meeting and deputed two experts to facilitate the deliberations
of the Special Meeting.

In the field of refugee law, the Secretariat's work on model legislation
on refugees aimed at enlarging the definition of the term "refugee" to
c~nform to fresh perceptions and existing realities was intensified. Early
this year the AALCC at its session examined a report on 'Model Legislation
on Refugees' and following the offer of the UNHCR seconded on officer
to work at the Headquarters of the UNHCR. The Secretariat of the AALCC
is drafting a detailed modular legislation on the rights and duties of
refugees in the light of the codified principles of international law and
the practice of States in the region. The modular legislation is proposed
to be transmitted to all Member States for their consideration and comments
prior to its consideration at the next annual session of the AALCC. The
Secretariat of the AALCC is also working in close cooperation with the
Organization of African Unity in this matter.

In connection with the objective of encouraging study, dissemination
and wider appreciation of international law, the AALCC continues to
print the reports of its annual sessions and the verbatim records thereof.
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.ng the period under review the Secretariat of the AALCC has publishedDun .. d ) .h report of its Thirty-second seSSIOn held 10 Kampala (Uga~ a 10

tt:93. The report of the thirty-third session held in Tokyo (Japan) 1~ 1994

I been published A noteworthy feature of these volumes 1S that
has a so· . I d

rch Studies prepared by the AALCC Secretanat on some se ecte
the resea .
topicS have been reproduced therein.

The AALCC has also published the outcome and procee~ing~ of the
. I Meeting on Developing Legal and Institutional Guidelines for

Specta .
Privatization and post-Privatization Regulatory Framework, held m Tokyo
in January 1994. The Repo~t c?nt~ins the text o~ th~ d~aft legal and
. tit tional guidelines on privanzanon and post-pnvattzatlon regulatoryms 1 u . ibl
f

work. The Secretariat has taken steps to ensure the Widest POSSI emme . .
d
. semination of the aforementioned reports in the Afro-Asian region.
IS hi h iuni dThe Secretariat's in-house training program~e under v: IC Jumo~ ~n
medium-level officials of Member States are Imparted in-bouse trammg
would also lend support to this objective.

Finally, it may be stated that the Secretariat of the AALC~ s~all
continue to liaise and cooperate with other competent regional orgamzanons
and specialized agencies of the United Nations in th~ .fulfilmen~ o~ its
proposed activities and programme of work aimed at realizing the objectives
of the United Nations Decade of International Law.
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ANNEX

United Nations Decade of International Law

Report of the Sixth Committee

Rapporteur: Mrs. Silvia A. Fernandez de Gurmendi (Argentina)

I. Introduction

The item entitled "United Nations Decade of International Law" was
included in the provisional agenda of the forty-ninth sessio~ of the General
Assembly pursuant to paragraph 15 of Assembly resolution 48/30 of 9
December 1993.

At its 3rd plenary meeting, on 23 September 1994, the General Assembly,
on the recommendation of the General Committee, decided to include the
item in its agenda and to allocate it to the Sixth Committee.

In connection with the item, the Sixth Committee had before it the
following documents:

(a) Report of the Secretary-General (N49/323 and Add. 1 and 2) on
the implementation of the programme for the second term (1993-
1994) of the Decade during the past year, containing also views
on possible activities for the next term of the Decade and, as an
annex, the revised guidelines for military manuals and instructions
on the protection of the environment in times of armed conflict,
prepared by the International Committee of the Red Cross;

(b) Letter dated 3 May 1994 from the Permanent Representative of
the Russian Federation to the United Nations addressed to the
Secretary-General (N4911511SI1994/537);

(c) Letter dated 18 November 1994 from the Permanent Representative
of the Democratic People's Republic of Korea to the United
Nations addressed to the Secretary-General (NC.6/49/5).

At .its previous session, the General Assembly, in paragrpah 1 of its
resolUtion 48/30, had requested the Working Group on the United Nations
~cade of International Law to continue its work at the forty-ninth session
In accordance with its mandate and methods of work. Pursuant to that
request, the Sixth Committee at its 6th meeting on 5 October 1994
elected M ' , ,f r. Ernst K. Martens (Germany) Chairman of the Working Group
l~r Nthesession. The Working Group held three meetings between 2 and

ovember.
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At the 34th meeting of the S·
Chairman of the Working Grou I~th Committee, On 15 November the
Group (NC.6/49/L.1O). p mtroduced the report of the Working

T~e Sixth Committee considered the ite
Working Group, at its 34th to 37th and . m, as ~ell as the report of the
on 29 November. The sum 41st meetmgs, from 15 to 17 and
. f mary records of th .

views 0 the representatives who s k d. ose meetmgs contain the
of the item (NC 6/49/SRJ34 37PO e unng the Committee's consideration. - and 41).

II. Recommendation of the Sixth C .ommIttee

The Sixth Committee recommends to t
of the following draft resolution: he General Assembly the adoption

United Nations Decade of International Law
The General Assembly

Recalling its resolution 44/23 of 17
declared the period 1990-1999 th U. N~vember 1989, by which it
Law, e nited Nations Decade of International

Recalling also that the .
resolution 44/23 sho Id b ~am purposes of the Decade according to

' u e, inter alia: '

(a) !o promote acceptance of and
mternational law; respect for the principles of

(b) ~o promote means and methods for
dISputes between States . I d. the peaceful settlement of
the International Court 0' fmJcu .mg resort to and full respect for

ustJce;
(c) To

e.ncourage the progressive develo .
and Its codification. pment of mternational law,

(d) To encourage the teach in st . .
appreciation of internationa~'lawudy, dlssemmation and wider

R . '
ecallmgfurther its resolution 47

~~4 a)nn;xhed the programme for the a~~~~fe~5~Novhember 1992, to which
o t e Decade, Or t e second term (1993-

Expressing u. . .b . I S appreciatIOn to th S
su mltted purSUant to resolution 48/3~ efcretary-General for his report I

o 9 December 1993 ,

I. Al49/323 and Add. I and 2.
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Having considered the abovementioned report of Secretary-General,
including the annex thereto,

Recalling, that at its forty-fifth session the Sixth Committee established
he Working Group on the United Nations Decade of International Law

~ith a view to preparing generally acceptable recommendations on the
programme of activities for the Decade,

Noting that at its forty-sixth, forty-seventh, forty-eighth and forty-
ninth sessions the Sixth Committee reconvened the Working Group to
continue its work in accordance with resolutions 45/40 of 28 November
1990, 46/53 of 9 December 1991, 47/32 and 48/30.

Having considered the report of the Working Group submitted to the
Sixth Committee.f

1. Expresses its appreciation to the Sixth Committee for the elaboration,
within the framework of its Working Group on the United Nations Decade
of International Law, of the programme for the activities to be commenced
during the third term (1995-1996) of the Decade and requests the Working
Group to continue its work at the fiftieth session in accordance with its
mandate and methods of work;

2. Also expresses its appreciation to States and international
organizations and institutions that have undertaken activities in
implementation of the programme for the second term (1993-1994) of the
Decade, including sponsoring conferences on various subjects of international
law;

3. Adopts the programme for the activities for the third term (1995-
96) of the United Nations Decade of International Law as an integral part
of the present resolution, to which it is annexed;

4. Invites all States and international organizations and institutions
referred to in the programme to undertake the relevant activities outlined
therein and to provide information in this respect to the Secretary-General
for transmission to the General Assembly at its fiftieth Session or, at the
latest, its fifty-first session;

5. Requests the Secretary-General to submit, on the basis of such
infromation as well as new information on the activities of the United
Natibns relevant to the progressive development of international law and

2. AlC.61491L.lO.
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(1995-1996) of the
the activities for the third term

prOgramm~ of Decades of International Law
. d NatIOns . . I ofUlllte ect for the PrmcI~ es

. f the Acceptance of and Resp
PromotIon 0

I. nonal Law
Interna I . tenance of international

. . mind that malO h
The General Asse~bly, bea~n~~~ng condition for the. success 01 t ~

d security IS the un er he United NatIOnS Deca e 0
peace an t' n of the programme for t. dance with international
implem~:~:ll~aw, calls upon States to act~:~~~O~ations, and encourages
Interna~~ particularly the Char~er ?f th~o promote the acceptance of and
law, a . rnational orgamzatIOnS
States and mte . .ples of international law.

f the pnncl b ingrespect or . . e have not yet done so, ecom
tes are invited to consider, If. th ~ articular those relevant to. the

~ta xisting multilateral treaties, 1~ p 1 1 and its codificatIOn.
partieS to ~ve development of internatIOn~ aw h treaties are concluded
progreeSSI d hose auspices sue
International organizations un er w ublish periodic reports on .the status
are invited to indicate whethe~ the~: multilateral treaties, and If they /~
of ratifications of and ac~essIO~S iew such a process would be use u .
not, to indicate whether l~ their ~he uestion of treaties which ~ave not
Consideration should be g.lven to q d into force after a conSIderable

. . . atIOn or entere .
achieved wider partlclP. causing the situatlon.

. d the circumstances
~~~an ~W~~

. 1 ganizations are encour .
States and internatIOna or . articular to developmg

. 1 dvice to States, 10 P 1 '1 t 1assistance and techmca a .... the process of mu n a era
hei artlclpatlon 10 . fcountries, to facilitate t elf p. to and implementatIOn 0

. 1 di their adherencetreaty-making, me u 109 ith their national legal systems.
multilateral treaties, in accordance WI 1 ways and

to the Secretary-Genera on .
States are encouraged to report . to which they are parties,

. h ultilateral treatles . . smeans provided for 10 tern . International orgamzatIOn
1 t t' on of such treatles. nd

regarding the imp emen a I the Secretary-General on ways a .
are similarly encouraged to report. to 1 t ties concluded under thelf

. d f b the multllatera rea S t ry-means provide or Y . f uch treaties. The ecre a
. di he implementatIOn 0 s . . f f onauspices, regar 109 tel the basis of this 10 orrna I

General is requested to prepare a report on
and to submit it to the General Assembly. .

. .' he i ortance of the protectIOn
The General Assembly, recogmzmg t e Imp fl' t takes note of the

. h t of armed con ict,
of c~ltural property 10 t e even
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its codification, a report to the General Assembly at its fiftieth session
on the implementation of the programme;

6. Encourages States to disseminate at the national level, as appropriate,
information contained in the report of the Secretary-General;

7. Appeals to States, international organizations and non-governmental
organizations working in the field of international law and to the private
sector to make financial contributions or contributions in kind for the
purpose of facilitating the implementation of the programme;

8. Requests the Secretary-General to bring to the attention of States
and international organizations and institutions working in the field of
international law the programme annexed to the present resolution;

9. Also requests the Secretary-General to proceed with the organization
of the United Nations Congress on Public International Law, to be held
from 13 to 17 March 1995, within existing resources and assisted by
voluntary contributions, taking into account the guidance provided at the
forty-eighth and forty-ninth sessions of the General Assembly, and to
keep the Member States. informed of the status of the preparations;

10. Recognizes that international humanitarian law remains an area
of particular relevance, and in this connection notes that an inter-
governmental meeting of experts will be convened by the Government of
Switzerland in January 1995 in order to prepare a report on practical
means of promoting full respect for and compliance with international
humanitarian law;

11. Invites all States to disseminate widely the revised guidelines for
military manuals and instructions on the protection of the environment in
times of armed conflict' received from the International Committee of the
Red Cross and to give due consideration to the possibility of incorporating
them into their military manuals and other instructions addressed to their
military personnel;

12. Invites the International Committee on the Red Cross to continue
to report on activities undertaken by the Committee and other relevant
bodies with regard to the protection of the environment in times of armed
conflict, so that the information received may be included in the report
to be prepared pursuant to paragraph 5 of the present resolution;

13. Decides to include in the provisional agenda of its fiftieth session
the item entitle "United Nations Decade of International Law".

3. Al49/323. annex.
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efforts under way to ~ 'J', laCl Hate the impJ '
Instruments in this fieJd, ementatlOn of existing internationaJ

II. Promotion of Means and Methods f
Disputes between States' I di or the Peaceful Setteemt of
th I ' me u 109 Resort to d Fe nternational Court of Justice an ull Respect for

States, the United Nati", Ions system of 0 ' ,orgaOlzatlOns, mcluding the A ' , rganlzatlOns and regional
II slan-Afncan Legal C I'as we as the Institute of Internsr: onsu tative CommitteeI ' ernatlOnal Law th R 'nstJtute of International Law d h ' ' e Ispano-Luso-American

, h f an ot er mternaf I' ,
10 t e ield of international I ,lOna mstltutions working
I " aw, and natIOnal s " ,aw, are invned to study the OCletJes of mternational
f ' means and method f h

o dIsputes between States incl di s or t e peaceful settlement
International Court of Justi' dU

109 resort to and full respect for the
h ce, an to present s ' ,

t ereof to the Sixth Committee, uggestlOns for the promotion

Taking into account the suggestions ' ,
present section and with d mentIOned 10 paragraph 1 of th
hue regard to th e

t e report of the Secretary-Gener I ' Ie recommendations contained in
S' h a entu ed "A Arxt Committee should c id n genda for Peace" 4 theonSI er where a' ,
report of the Special Committee on the ppropnate, O? the basis of a
on the Strengthening of the Role of theCharter, of ~he UnIted Nations and
Grou~ on the United Nations Dee d f OrgaOlz~tlOn, or of the Working
questIOns: a e 0 InternatIOnal Law, the following

(a) Strengthening the use of
settlement of diSputes 't:ean~ and methods for the peaceful
~Iayed by the United;; ti partIcular attention to the role to be
Identification and prevent~ lons

f
, ~s well as methods for early

IOn 0 dISputes d h '
(b) Procedures for the f an t err containment;

, peace ul settlement of d' , ,
areas of IOternational law' ISputes ansmg in specific

(c) Ways and means of enco~ra in
of the International Court ~ Jg ~reater recognition of the role
peaceful settlement of di 0 usncs and its wider use in theIsputes'

(d) Enhancem t f ', en 0 cooperation of re ' "
UOIted Nations system of or a' ~lon~1 orgaOlzatlOns with the
settlement of disputes; g nizauon, 10 respect of the peaceful

(e) Wider use f h
o t e Permanent Court of Arbitration,

4, N47/277-S/24111.
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01. Encouragement of the Progressive Development of International
LaW and its Codification

International organizations, including the United Nations system and
ionaI organizations, are invited to submit to the Secretary-General of

reg . ' formati di h dthe United Nations summary 10 ormation regar mg t e programme an
results of their work relevant to the progressive development of international
law and its codification, including their suggestions for future work in
their specialized field, with an indication of the appropriate forum to
undertake such work. Similarly, the Secretary-General is requested to
prepare a report on the relevant activities of the United Nations, including
those of the International Law Commission, Such information should be
presented in a report by the Secretary-General to the Sixth Committee.

On the basis of the information mentioned in papragraph 1 of the
present section, States are invited to submit suggestions for consideration
by the Sixth Committee and, as appropriate, recommendations. In particular,
efforts should be made to identify areas of international law which might
be ripe for progressive development of codification,

The Sixth Committee should study, taking into account General
Assembly resolution 684 (VII) of 6 November 19525, its coordinating
role with respect, inter alia, to the drafting of provisions of a legal nature
and the consistent use of legal terminology in international instruments
adopted by the General Assembly. States are invited to present proposals
in this regard to the Sixth Committee.

The Special Committee On the Charter of the United Nations and On
the Strengthening of the Role of the Organizations should continue to
study possible measures to strengthen the United Nations system for the
maintenance of international peace and security. In that context, the Special
Committee should bear in mind the debate within the United Nations,
particularly within the General Assembly, On the report of the Secretary-
General entitled "An Agenda for Peace".

IV. Encouragement of the Teaching, Study, Dissemination and Wider
Appreciation of International Law

!he Advisory Committee on the United Nations Programme of
ASSistance in the Teaching, Study, Dissemination and Wider Appreciation
of International Law should, in the context of the Decade, continue to

.
s. See annex II to the rules of procedure of the General Assembly (N5201Rev, 15),

85



formulate, as appropriate and in a timely manner, relevant guidelines for
the Programme's activities and report to the Sixth Committee on the
activities carried out under the Programme in accordance with such
guidelines. Special emphasis should be given to supporting academic and
professional institutions already carrying out research and education in
international law, as well as to encouraging the establishment of such
institutions where they might not exist, particularly, in the developing
countries. States and other public or private bodies are encouraged to
contribute to the strengthening of the Programme.

State should encourage their educational institutions to introduce COurses
in international law for students studying law, political science, social
sciences and other relevant disciplines; they should study the possibility
of introducing topics of international law in the curricula of schools at
the primary and secondary levels. Cooperation between institutions at the
universitY-level among developing countries, on the one hand, and their
cooperation with those of developed countries, on the other, should beencouraged.

States should consider convening of conferences of experts at the
national and regional-levels in order to study the question of preparing
model curricula and material for Courses in international law, training of
teachers in international law, preparation of textbooks on international
law, and the use of modem technology to facilitate research in internationallaw.

States, the United Nations and regipnal organizations should consider
organizing seminars, symposia, training courses, lectures and meetings
and undertaking studies on various aspects of international law.

States are encouraged to organize special training in international
law for legal professionals, including judges, and personnel of ministries
of foreign affairs and other relevant ministries as well as military personnel.
The United Nations Institute for Training and Research, the United Nations
Educational, Scientific and Cultural Organization, The Hague Academy
'of International Law, the International Institute of Humanitarian Law,
regional organizations and the International Committee of the Red Cross
are invited to continue to cooperate in this respect with States.

In connection with the training of military personnel, States are
encOuraged to foster the teaching and dissemination of the principles
governing the protection of the environment in times of armed conflict
and should consider the possibility of making use of the guidelines for
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h International Committee. nuals and instructions prepred by t emilItary ma

of the Red Cross. . as well as between developed
cooperation among .deve~oPin~~~:~:~ong those persons wh? are

d developing cou~tnes, '" pa . al law, for exchanging expene~ce
~volved in the pra~tIce of ~nte~eat~~:'d of international law, including
In & mutual assistance in t 1 of law is encouraged.and lor. idi textbooks and manua s ,e in provi ing S t
assistanc h actice of international law, ta es,

In order to make bett~r known t ~ ~;ions should endeavour to publis~,
d international and regional orga~Iz repertories or yearbooks of theiran t done so, summanes,if they have no

practice. .. h ld encourage the publication
States and international org~nIZatIOns s oU

d
studies by highly qualified

. 11 gal instruments an
of important internationa e ibilit of assistance from private sources.. . .n in mind the POSSII I Y
publicists. bean g United Nations, in cooperation with the

The Secretary-Gen~ral of the f Justice, is encouraged to update the
Registry of the International coudrt 0 t Advisory Opinions and Orders

' of the Ju gem en s, .
publication S~mmanes tice (1949-1991), in all the official l~~ages
of the International Court o! ~us ., verall-level of appropnations.
of the Organization and within the existmg 0, Court

' d tribunals including the EuropeanOther international courts an " C rt of Human Rights, are
' d h Inter-American ou . ,

of Human RIghts an t e, h ' , d ments and advisory OpInIOnS,. inat re WIdely t err JU g finvited to dissemina e mo , lyti cal summaries thereo ,' , g thematic or ana
and to consider prep~n , t d to publish treaties concluded

International organizations are reques e
d

0 Timely publication of
' if h have not yet one s , dunder their auspices, I t ey, d and efforts directed towar s

' T ty S ries ISencourage , 1
the United Nations rea e ication sh uld be continued, TIme yic f f publication sOdadopting an electronic orm? sdi I Year-book is also encourage .publication of the United Nations Juri tea

V. Procedures and Organizational Aspects

, inz nrimaril through its Working GroupThe Sixth Committee, working p , YIL d with the assistance
' D d f Internationa aw an

on the United ~atlo~s eca eo inatin body of the programme for the
of the Secretariat, WIll be the coordl

f
' gt essional inter-sessional or

' f th use 0 an in ra-s ,
Decade, The question 0 e " iviti of the programme may beexisting body to carry out specific actrvi res
considered by the General Assembly.

The Sixth Committee is requested to continue to prepare the programme
of activities for the Decade,
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The Secretariat should proceed w] h
Nations Congress on P bI" Irocee ~It the organization of- the United
M ... ~ IC nternatlOnal Law to be held from 13 to 17
tak~Ch~995,within extstmg resources and assisted by voluntary contributions
nin~~g mt~ account the guidance provided at the forty-eighth and forty-
inform~;s~~nt~eO~t:~~s~~n:::lp~;:r:~:?'n's.and keep the Member States

All organizations and institutions referred to and invited to b.
reports t.o~heS.ecret~-General under sections I to IV above are re ::s:~
to subnut mten?I or final reports preferably at the fiftieth Session ~ut no
later than the fIfty-first 'session of the G I A tenera ssembly.

::d~~~~~;:~n:~~%::~e~~:~~~i~~ya~;~~~~:.i:;~~:~~t:~~~"::
e programme for the Decade. Non-governmental organizations are

tehn~ourat~e~.to promote th~ purposes of the Decade within the fields of
err ac rvrties, as appropnate.

d It is re~ogni~ed that, within the existing overall-level of appropriations
a equate fmancmg for the implementation of th '
Decade is necessary and should be provided V el p:ogramme for the
;~~m ~ovternments, international organizations ~d O~h~~:~~r~~n~~~~t~~:gS

pnva e sector, would be useful and are I '
end, the establishment of a trust fund to b ~tr~n~ y encouraged. To this
General might be considered by the Ge:e:al:~:~:~~ ~y the Secretary-
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IV. Status and Treatment of Refugees

(i) Introduction

At the instance of the Government of the Arab Republic of Egypt, the
subject 'Status and Treatment of Refugees' was first taken-up for study
by the AALCC in 1963. It was observed that the AALCC's views would
be invaluable in reflecting upon the refugees problem. Since then the
Committee has regularly been taking-up this subject at its annual sessions
and discussing the progress of work in this field.

The Thirty-first Session (1992) mandated the Secretariat to commence
preparation of a draft model legislation on refugees. The topic was
taken-up at the Thirty-second Session held in Kampala (1993). The
following two studies prepared in accordance with the mandate were
presented for consideration of the Thiry-third Session held in Tokyo in
January 1994.

A. Model legislation on the Status and Treatment of Refugees.

B. Establishment of "Safety Zones" for the Displaced Persons in the
Country of Origin.

A. MODEL LEGISLATION ON THE STATUS AND
TREATMENT OF REFUGEES

The Asian-African Legal Consultative Committee at its Twenty-eighth
Session held in Nairobi in 1989 decided to organize a Workshop on the
refugee problems in Afro-Asian region with the cooperation of and in
association with the Office of the United Nations High Commissioner for
Refugees (UNHCR) to commemorate Twenty-five years of Working
relationship between the two organizations. The Workshop entitled
'International Refugees and Humanitarian Law in the Asian-African Region'
Was held in New Delhi in October 1991, with an objective to promote
general awareness and wider acceptability, among the Member States of
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the Committee, of the Geneva Convention Relating to the Status of Refugees,
1951 and the 1967 Protocol thereto.

The workshop's proceedings were thereafter presented at the Thirty-
first Session of the Committee held in Islamabad in 1992. While presenting
the report, the attention of the Committee was drawn, inter alia, to two
of the recommendations made by that workshop. The first recommendation
urged the Committee "to consider the possibility of preparation of a
model legislation" with the objective of assisting Member States in the
enactment of national laws on refugees". The other recommendation urged
the Asian-African States to move a step forward by considering adherence
to the 1951 Convention Relating to the Status of Refugees and/or the
1967 Protocols" thereto.

During the course of deliberations on the Report of the Workshop,
the Representative of the UNHCR stated that the Office of the UNHCR
would cooperate with the AALCC Secretariat in the "elaboration of such
a model, whether as a text, or principles to be considered in any such
legislation or a combination of both". He added that the representatives
of the UNHCR in the capitals of Member States would also be ready to
assist. One delegate in supporting the formulation of model legislation of
refugees by the secretariat expressed the view that the definition of the
term "refugee" as stipualted in the Geneva Convention Relating to the
Status of Refugees, 1951 and the 1967 Protocol thereto be amended so
as to incorporate other qualifications and criteria such as those enumerated
in the OAU Convention Governing the Specific Aspects of Refugee problems
in Africa, 1969 and the Cartagena Declaration on Refugees, 1984.

The Committee at its Thirty-first Session adopted the aforementioned
recommendations of the AALCC-UNHCR Workshop and approved of
the suggestion to prepare a model legislation in cooperation with the
office of the UNHCR.

At its Thirty-second Session in Kampala, in 1993, the Committee
considered a "Preliminary Study On the proposed Model Legislation on
Refugees" which presented an overview of the features of contemporary
refugees law and a draft structure of the proposed model legislation on
refugees. While introducing the brief prepared by the Secretariat the
Deputy Secretary-General had stated inter alia that a comparative study
~f the definitions incorporated in the existing various international
Instruments did make out a case for the need to expand the scope of the
term "refugee" to conform to the contemporary developments. The existing
international instruments are: the Refugee Convention of 1951 and the
1967 Protocol thereto; the OAU Convention of 1969; the Cartagena
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. of 1984 and the Committee's Bangkok Principles of 1966
claraUon

J)e Addendum I of 1970 thereto.
and . the Thirty-second Session, the representative of the UNHCR

Duong .. ti fad that the initiative taken by the Committee In prepara Ion o.
observe . I non on refugees would certainly contribute to the effective

odel legiS a I . f . . alm . f refugee law. In his view the incorporatIon 0 intemation
. lernentatIon 0 . . h d .
Irnpdards for treatment of refugees into mumclpa~ law throug omestic
stall. ld be an appropriate method and In some legal systems,
1 islatton wou ..eg h nly method of according internatIOnal protectIOn to refugees.
perhaps'llt de~at during the Arusha Conference on Refugees held in 1979
He reca e .. f Af .

f
. States had recommended that the Organization 0 ncan

the A ncan . 1. (OAU) in cooperation with the UNHCR should elaborate a ~atlOna
Un~tYlti n to serve as a guideline for African States. He also reiterated
legts a 10 .. f hUNHCR's offer to cooperate with and assist the Secretanat 0 t e
~CC in the elaboration of a model legislation or refugees.

At that Session a view was expressed that since the 1951 Convention
on the Status of Refugees does not cover all categtories of refu~ees, it

be useful to formulate a comprehensive framework to deal With new
:ar!gee situations. The Committe at its Thirty-second ~ess~on ~ecided
inter alia to "continue with the study of the model tegislanon In c~ose
cooperation with the UNHCR and OAU which includes study.of vanous
legislations on refugees in the Asian-African Region" and directed the
Secretariat to include the item "The Status and Treatment of Refugees
and Displaced Persons" on the agenda of the Thirty-third Session of the
Committee.

Pursuant to that decision the AALCC Secretary-General held informal
consultations with the representatives of the Organisation of African Unity
(OAU) and the UNHCR, in February 1993. At that meeting it was agreed
(i) to reactivate the OAU/UNHCR Working Group on refugees and to
include therein the AALCC and (ii) to reactivate the study of a Model
Legislation.

A round-table meeting of the representatives of the AALCC and the
UNHCR was held in June 1993. The focus of discussions at that meeting
was the proposed model legislation on refugees. During that meeting it
was observed that the model legislation would be much more meaninful
if it was incorporated into national laws because these are far more
effective than international law principles, which may lack enforcement
prOCedures.

It Was also observed that the lack of willingness to accept international
dards has been well illustrated by the unfortunate Bosnian example,
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which has shown that the principles of international protection and non-
refoulement have at best been reduced to good intentions. The national
legislation would be more respected since being law of the land, there
were better chances of its implementation.

Therefore, a national legislation, keeping all the factors in mind,
would be useful. Of-course, the question of the incorporation of the
existing principles could be left to individual States. It was agreed inter
alia, to evolve ways and means of elaborating the concerning Treatment
of Refugees, 1966 (hereinafter called the Bangkok Principles) and to
continue work on the model legislation which would help States desirous
of doing so to incorporate flexible principles on refugees into their existing
legal instruments.

The Secretary-General also held consultations with several senior
representatives of the Office of the UNHCR in Geneva in June 1993
whereat it was agreed to continue to study further and to identify Islamic
Law principles which could help in promoting existing principles of
refugees law.

Thereafter at a tripartite meeting of the representatives of the AALCC,
OAU and the UNHCR the view was expressed that it was necessary to
update the OAU/UNHCR guidelines on the national refugee legislation
prepared in 1980. This could be done by appointing a consultant or
consultants, if necessary. The goal should be to formulate flexible principles
which could be incorporated into existing national legislation and priorities
would have to be set as to what is to be dealt with first. What could be
done, was to "build on" the existing African model. It was suggested that
the model legislation could be drafted in "Blocks".

At its Thirty-third Session held in Tokyo in 1994 the Committee
co~sidered inter alia a draft structure of the 'Model Legislation on refugees' ,
which the Secretariat had been called upon to prepare. The document
prepared for the Tokyo Session had invited the Committee to give
consideration to the extent and scope of the key term 'refugees' around
which the proposed model legislation was to be drafted.

It was pointed out in this regard that in recent times the terms 'refugees'
and "displaced persons" had corne to be used almost as synonyms and
whether the scope of the proposed model legislation should extend to
displaced persons. In sum, that document had examined the complexities
of a generally acceptable definition of refugees and displaced persons.
After due deliberations, in the course of which several delegates approved
the establishment of a legal mechanism to govern the status and treatment
of refugees, the Committee at its Thirty-third session decided inter alia

. ue with the task of the preparation of a model legislatio.n. in
to contln . ith the UNHCR and the OAU in light of the codifiedoperatIOn WI . .close.co f . ternational law and the practice of States 10 the regIOn.

. clples 0 10 Ipfln the mandate of the Tokyo Session the Secretary-Genera
pursua:~~te Verbale to the Member States of the <?ommitteeseeking

addressed . d to ascertain the policies of their governments on. operation an . . ththeir CO f Annexed to the Note was a questionnaire eblem of re ugees. ., f
the pro h' h would give essential information about the opmion 0

resP~;~~~rw S~~tes and would assist in the formulation of the Model
the.. the Status and the Treatment of Refugees.
Legislation on .. AALCC Member States who are parties to the

Of the Nmeteen . . d h. . only nine States in Asia have so far ratifie t e
C vention regime . 67 P Ion . R lating to the Status of Refugees, 1951* and Its 19 rotoco .
conv~~~lOngu~dingprinciples apart from the 1951 Convention and the
Th:7 pr~tocol thereto are Bangkok Principles, 1966 and 1970 addend~m
19 hich are recommendatory in nature. Therefore a regIOnalsolution
thereto w I
to this problem is necessary.

Th proposed model legislation could be particularly useful for the
. e. nd could deal with both the question of the mass refugeeASian region ad' .

status determination and individual determinatio~. ~n~e the mass a mlss~on
f refugee is allowed it will not be difficult for individual persons seeking

~ndividual refugee status to do so. The model legislation v.:ill be ~uch.
more meaninful if it is incorporated into national laws as internauonal
law principles lack enforcement procedures. It is hope~ tha~refugee law
principles will be incorporated as pa~ of ~he alien or ImmigratIOn laws
already in existence. The national leg~slatlon.would ~he~eforegua~antee
better chances of implementation of mternatlOnal prm~lples rel~tl~g to
the status and treatment of refugees including the question of their nghts
as well as their concommitant obligations.

B. ESTABLISHMENT OF "SAFETY ZONE" FOR THE
DISPLACED PERSONS IN THE COUNTRY OF ORIGIN

The topic "The Establishment of Safety Zones for th~ dis~laced persons
in their country of origin" was taken up for the first time in 19~5 at the
suggestion of the delegation from Thailand, who felt tha~ this would
lessen the burden imposed upon the international commumty under the

• Botswana, China Cyprus Egypt Ghana, Iran, (Islamic Republic of) Japan, Ke?ya, Nigeri~,
, , , . S d T Ice U ted Republic

Philippines, Republic of Korea, Senegal, Sierra Leone, Somalia, u an, ur y, . m ,
of T 'U da d Y SUN Document STILEG/SER.EJ12, The Multilateral Treatiesanzarua, gan an emen. ee . .
Deposited with the Secretary- General. Status as on 31 December. 1993.
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broader principle of "Burden Sharing". 1 It was discussed at the Twenty-
sixth (Bangkok) and Twenty-seventh (Singapore) sessions of the Committee.
At the Twenty-eighth session held in Nairobi the Secretariat presented 13
principles? which provided a framework for the establishment of Safety
Zone. It was however decided in 1989 to defer the consideration of the
item to a future session.

During the Thirtieth Session the delegate of Thailand refered to the
earlier proposal made by his Government on the question of establishment
of Safety Zones for the displaced persons in the country of origin and
suggested that bearing in mind the recent developments, the topic on
Safety Zones should be put on the agenda of the next session of the
Committee for further study. The topic was further discussed at the Thirty-
first and Thirty-second sessions. The Thirty-third session mandated the
secretariat to study further the concept of Safety Zones and to analyse the
role played by the United Nations and UNHCR in particular in the recent
past in that context.

The concept of "Safety Zone" in refugee law is relatively more recent
as compared to the parallel concepts of "hospital and Safety Zones",
"neutralised zones" and "demilitarised zones" under humanitarian law.
But the basic objective of all these concepts is the same i.e.; to provide
protection and assistance to persons affected by violent conflicts. While
the humanitarian law concepts relate more to conduct of war and the
protection of civilians in areas engulfed in an armed conflict, the safety
zone concept in refugee law is primarily aimed at protection of persons
who are displaced by conflict and are likely to seek or remain in refuge
abroad unless they are protected in safe areas elsewhere in the country
itself. Depending upon the nature and extent of the conflict, however, the
two concepts are, more often than not likely to be overlap.

For the Thirty-fourth Session the Secretariat has formulated a
"Framework for the Establishment of a Safety Zone for Displaced Persons
in their Country of Origin." This draft incorporates basic principles enshrined
in international humanitarian laws and the decisions of international
organisations. The framework adopts a simple and uncomplicated structure
to outline a solution to a complex issue and comprises twenty (20) provisions
arranged under seven broad headings. The framework stipulates (i) the
aim of the establishment of a Safety Zone: (ii) conditions in accordance
with which a Safety Zone may be established; (iii) the supervision and

I. Burden sharing principles were adopted in 1987 by the AALCC. they were, an addition and
improvement on the Bangkok Principles of 1966.

2. Doc. No. AALCc/XXVl11189/3. Annexure I
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. (iv) duties of the Government and the
anagement of ~he proposed ~on:, the ri hts and duties of the displaced

~onflict.in~h:~~::Y c~~~:~~~~'p;o~ection ~f the officials of the International
person~ In. . d (vii) the closure of the Safety Zone.

nlsatlOnS, an . I
Orga . . d nder the seven subjects or tit es

t odd prOVISions arrange u h AALCCThe twen y . the thirteen principles that t e
mentioned ab?ve rely h~~VIl\ °s:ssion held in Nairobi in 1989 (hereinafter
considered at ItSTW~n~y~.g~rinciPleS). A careful reading of the twenty
referred to as the airo If work and the Nairobi Principles would

f the present rame N' bi
provisons 0 f th thirteen propositions that comprised the airo I
reveal that ten °b e I borated in the aforementioned framework.
Principles have een e a

oses the establishment of a Safety Zone to "protect
The framework prop dis laced ersons in their country of origin from

the life and property °df Pfl' ts ty placing them under a UN protection
ces of arme con IC .

consequen " onsiderable number of displaned persons anses as a
area" when a c . ts or civil wars and their life and property are
result of armed conflic ., (1 1 and 2 1) read together furnish the

d" These two provIsIOns.· . .
threatene . d S f t Zone However the latter provlSlons
raison d'etre of the propos\ a e y of the establishment of the proposed
quoted abov~d(2.1af)ee;yp::ss:c:~~~~~~ non-International Armed Conflicts.
zone to provi e s .

. f al S .nar organised by the SecretarIat
The views expressed at the 10 orm emt. b 19943

in collaboration with the UNHCR in New Delhi on 23 Septem er
is given as an Annex with this Chapter.

1birty-fourth session : Discussions

Introducing the item the Deputy Secretary-General (Mr. Tohru Kuma~~)
said that the Secretariat had prepared two studies addressed to two SpeCI ICt. I' the Status and Treatmenaspects of the subject: (i) Model Legis anon on .

XIV/D hal95/2)' and EstablIshment
of Refugees (Doc. No. AALCC!XX .0.' . 'n Doc
of Safety Zones for the Displaced persons 10 their country of ongt ( .
No. AALCCIXXXIV/Dohal95/3).

The Model Legislation had been prepared by the secretariat: cl~se
co-ordination with UNHCR, and had been circulated to em e~
Governments. It followed, by and large,. the structure of the Pt::~:;m
legislation presented at the Kampala Session and the debate on d I
"Refugee" at the subsequent session held in Tokyo in 1994. The mo e

- . f Safety Zone for the displaced
3. Summary Record of the Seminar on th~ "Estabhs~;.ent ;3r: September 1994. Annexure II.

penons in their country of origin" held In New De 1 on
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The Representative of the UNHCR observed that of the world's total

. it. 24 million the overwhelming mejon y
esent refugee populatIO~ of some in the AALCC. The majority. of

pr found in the countnes represented al found in these countnes.
were di I d opulatIOn were so .

Orld's internally ISPace P . f the Afro-Asian regron tothe w .. f r the countnes 0 f
It was therefore, Imperative 0 h to the humanitarian problems 0

continue to evolve a common ap~~~~~ continued to confront them.
and displaced persons .

refugees . . . ntext that the efforts of the AALCC 10
He stated that It IS 10 that co h s in dealing with the refugee

evolving legal prin~iples :~d ne:g~~:r~:s~;ed particular importance. In
problem in the Afncan- s~nb:siS in relation to the status and treatm~nt
bi s view the need for a leg h which exist in many countnes

. d fad-hoc approac es, h
f refugees mstea 0 h . ed He pointed out that t eo ld t be overemp asiz . h
of the AALC~ colu d~~ the elaboration of background papers on bot
UNHCR was mvo ve 1 .

bi cts under consideration.the su Je . h odel
. forts of the Secretariat in elaborat1Og t em.

Commend1Og the ef. t the difficulties in attempting to produce
. . he drew attention 0 ... .ncelegIslation, . f se in all countnes 10 the regIOn SI .

one undifferentiated model text or ~ and legal traditions and 10
. d : thei r domestic norms .countries dlffere 10 el. th 1951 Refugee ConventIOn.

addition mayor may not be slrat~? t:
o
haveea model legislation adapted

In his view, it was the~efore pre era ~ concerns. He proposed establishing
to specific legal or reglo~a~ syst~m ~~LCC Secretariat, the UNHCR, and
a working group co~pns1Og t e . d non-parties to the 1951 Refugee
Member States includ10g both partIes an
Convention. .

HCR attached a great deal of Importance
Finally, he stated that the UN . . I d d a large number of refugee

to the AALCC since its membershIp I~Cu edwithout whose co-operation
. f . .ng countnes an

producing and re ugee-reCelvl I d A significant aspect of the
the refugee problem cou~d not be so v~ ~ .t contained not only a large
Afro-Asian region, he pointed out w~s t a hI 1951 Refugee Convention

. h· h ere parties to t enumber of countnes w ic w A . h were not It had always
but also many, particularly those from sm,: 0 two grou·ps of countries
been the hope that more exc.hanges betwe;;1t ;:~u ee Convention.
would lead to more accessions to the 1 g

h h Seminar on the question of
The Delegate of Egypt stated t at. t e Delhi had provided an

Establishment of Safety Zones held 10 New ber countries and
f .ews among mem -

opportunity for an eX~hange.o v~ al norms in this field was
academicians. In his VIew codification ~~ l~g fie al and humanitarian
premature. he was of the view that reconclha

fl
tIOn0 g mon minimal legal

. . does not re ect a comaspects IS necessary as practice to case basis and it was
content. The practice hitherto had been on a case '
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legislation comprises a preamble and thirty-six sections arranged in three
parts viz. General Provisons; Rights and Obligations of Refugees; and,
Organizational Arrangements; Read together they set out the ratione personae
and ratione materiae of the proposed legislation and also provide for the
establishment of an administrative/executive organ to deal with matters
relating to the determination of refugee status as well as the rights and
duties of refugees in the receiving state. The last part also makes provision
for quasi-judicial review of decisions in matters relating to the status and
treatment of refugees. The Secretariat had fulfilled its mandate and it was
now for the Member Governments to give consideration to this model
legislation and to make known to the Secretariat their comments and
views thereon.

Turning to the subject of establishment of safety zones for displaced
persons in their country of origin he said that the item had been taken up
at the request of the Government of Thailand. At the Twenty-eighth
Session (Nairobi) in 1989 the Secretariat had presented a set of 13 principles
which provided a basic framework for the establishment of safety zones.

The study prepared for the current session focussed on the basic
principles to establish the Safety Zone for the internally displaced persons
during armed conflict. It dealt with the circumstances, under which a
Safety Zone could be established, the involvement of the United Nations
in the management of safety zones and the status of safety zones in
international law.

The framefork formulated by the Secretariat incorporate basic principles
enshrined in international humanitarian laws. The framework adopts a
simple structure to outline a solution to a complex issue and comprises
a total of twenty provisions arranged under seven broad headings. The
framework stipulates:

(i) The aim of the establishment of a safety zone; (ii) Conditions in
accordance with which a safety zone may be established; (iii) The supervision
and management of the proposed zone; (iv) duties of the Government and
the conflicting parties concerned; (v) The rights and duties of displaced
persons in the safety zone; (vi) Protection of the officials of the International
organizations; and (vii) the closure of the Safety Zone.

This framework was substantially built upon the 13 principles that
the AALCC had considered at its Twenty-eighth Session held in Nairobi
in 1989.
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premature to cOdify ad hoc practices. In his opinion the idea should be
to bring safety to people rather than people to safety; this required
cOmprehensive study of the reasons and origin of conflicts. Besides, the
topic had a deep cultural dimension, and the AALCC should promote
concentration of regional aspects and regional organizations as they are
best equipped to deal with the problem. The UNHCR, ICRC and NGO's
in his opinion could working on the functional rather than a legal level
elaborate operational guidelines based on the past practices and taking
into account the particular characteristics of each conflict and situation.

The President intervened to say that there was a great responsibility
on the International Community to deal appropriately with the growing
problem of refugees and displaced persons. It should not be dealt with on
an ad hoc basis but on the basis of an International convention. As
further steps were needed on the legal aspects, this could be done by way
of discussions or by exchange of views in working group.

The Delegate of the People's Republic of China expressed the view
that the Model Legislation on the Status and Treatment of Refugees
would provide a suitable basis for the enactment of domestic legislation
on refugees for AALCC member states and would be an appropriate
supplement to the 195 I Refugees Convention and its Protocol of 1967.
Its contents reflect the comprehension of the definition of refugees and
the position and practice of the majority of the Asian-African States on
the issue of refugees. The fundamental principles and provisions established
in the model legislation would exert a positive influence for the solutions
of the issue of refugees by Asian-African States, if they were incorporatedinto national laws.

Referring to the issue of Establishment of Safety Zones for displaced
persons in the country of origin the delegate stated that it involved not
only the problem of the legal status of the safety zones, but also the
problem of the jurisdiction and the State Sovereignty of the Country of
Origin and therefore needed a more profound and cautious study.

He was of the view that greater emphasis should be put by the
International Communities upon the issue of refugees and continuous
efforts should be made for the early resolution of the refugee problem.
Permissible, timely and effective measures should be taken to facilitate
the return of the refugees with safety and dignity.

The Delegate of Ghana was of the view that the model legislation on
the status and treatment of refugees was complementary to the proposal
for the establishment of a legal framework for the establishment of a
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.. He was. their countries of ongm.nes for the displaced person~ mid. the establishment of the
safety z~ that the main problems mvo ve diti ns for the establishment
of the view . luded those related to the con I 10 t the geographical

Zones me h C ntral Govemmen ,
safety Safety Zones, breakdow~ of t e e

H
wished more discussion on theof the State sovereignty etc. e

Of the zone,
area .

topiC. . ublic of Iran observed that keeping
Delegate of the Islamic Rep f the world in general and the

. ~: the scope of the.refug~e probl:~ff~~ of the AALCC's Secretariat
10 ~I -African countries m ~arh~ular th mmendable. It had been sent to
tns:~viding the model lef~~~a~~~e:'::,~:'for considerationand c07':m~

e concerned authontle~ 0 s showed that many concerns 0 sia
th t a brief review of Its content ith the refugee problem had been
bUd African countries in connection w attention of the Secretariat. He
a~en into account and rec~ived pro~~r Secretariat would provide better
h ped that the studies provl~ed by t tri in dealing with the Refugeeo f the Asian/ Afncan coun nesospects or . . .
pr d help in its elimination.
problems an h . that the study on the

.F S d was of t e view
The Delegation OJ u an h ld consider carefully as to whose

establishment of the .safet\~o~.e s ~~e Safety Zone, especially where a
consent was needed I~ esta IS. I:;ould have to be invoked. In such cases
decision by the Secunty Council . C cil decision was invoked after
it would be preferable if the Secunty .oun

. h h concerned parties.
consultations Wit t e f problem felt

. enting on the re ugee .The Delegate of Palestine comm I tion 149 dealing WIth
. t of the UN reso u I .

that unless the reqUlr~~en sees and the restoration of family unity
compensation to Palestinian refug. ' ould remain unsolved. He

f blem m that area w hwere not met the re ugee pro . b d which should espouse t e
LCC an Important 0 y .

felt that the AA was . th m at the appropnate fora.cause of its member states, and voice e

. it essential that States become
The Delegate of ~apan co~sId~~e~he Status of Refugees, 1951 and

parties to the Convention Relating . t d mestic legislative measures
its Protocol of 1967, and take appr~prila. e 0 ould be more helpful if it

. Th odel legis anon w
to Implement them. e~. . refu ee recognition procedures.
included more detailed provisions .conc~rn;.n~f ~f refugees in the model
He was of the view that th~ ';Ider . e I~I~~~ead to imposing additional
legislation did not seem reah~hc, as .Ithmlg ided protection and assistance. . tnes whic proviburden on neighbouring coun ,
to refugees, along with UNHCR.

ro osed legal framework forHe urged a more careful study of the p p
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establishing the safety Ze . one. Although th
nVlsaged that the establishment f S e proposed legal framework

consent and co-operation of th GO a afety Zone was subject to the
P ti e overnm tar res. Such consent was not eas t b en and that of the conflicting
study the establishment of safety z y 0 ~htain. There was a need to further
and the conflicting parties con one ;It out the consent of the Government
of the difficulties arising fro~e~~e . Acc~unt needed also to be taken
controlled and supervised by fore; e esta~I.lsh~ent of the Safety Zone
State .gn authontles In a territory of .. . a sovereIgn

The Delegate of Jordan was of the .
support the Arab stand in solvin the view that the AALCC should
persons and deportees. g problems of refugees, displaced

. The President intervened to sa tha .
of Refugees and the Deportation ~f P tlthe. t~PICSof Status and Treatment
to be dealt with separately. a estJman were two different items
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(ii) Decision on "Status and Treatment of Refugees"

(Adopted on 22nd April 1995)

The Asian-African Legal Consultative Committee at its Thirty-fourth
Session:

Having considered the Secretariat briefs on Model Legislation on the
Status and Treatment of Refugees Doc. No. AALCC/XXXIVIDohaJ95/2
and the Establishment of Safety Zones for the Displaced Persons in their
Country of Origin Doc. No. AALCCIXXXIVlDohal95/3;

Appreciative of the statement and assistance of the Representative of
the United Nations High Commissioner for Refugees;

Noting the proposals advanced by the Representative of the Office of
the UNHCR.

1. Appeals to Member States to take all possible measures to eradicate
the causes and conditions which force people to leave their countries
and cause them to suffer unbounded misery;

2. Urges Member States who have not already done so to ratify or
accede to the Convention relating to the Status of Refugees, 1951 and
the 1967 Protocol thereto' ,

3. Commends the Secretariat for having prepared the Model Legislation
on the Status and Treatment of Refugees in cooperation with the
Office of the UNHCR.

4. Also commends the Secretariat for revising the Nairobi Principles of
1989 and for formulating the "Legal Framework for the Establishment
of a Safety Zone for Displaced Persons in their Country of Origin".
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5. Requests the Member-Governments to . .
comments on (i) the quest" . send In their observations and
M ionnarre sent by the S t Garch 1994 and (ii) Model L . I . . ecre ary- eneral in
XXXIVlDohal9512. egrs anon set out In Doc. No. AALCC/,

6. Also requests the Member-Governments t .
observations on the proposed L I F 0 send their comments and
of Safety Zones for DisPlacede~a ram~work .for the Establishment
prepared by the Secretariat. ersons In their Country of Origin,

7. Directs the Secretariat to t d f h
in light of the comments :e~eive~~a~~ the concept of Safety Zones

8. Decides to include the ite "S
the Agenda of the Thirty-~th ~~~SsiOanndofTtrheatcment~f Refugees" in

e ommIttee.
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(iii) Secretariat Briefs
A. Model Legislation on the Status and

Treatment of Refugees

B. STRUCTURE

The Model Legislation on the Status and Treatment of Refugees
proposed by the Secretariat comprises a preamble and Thrity-one sections
arranged in Three Parts viz. General Provisons; (Sections 1-9); Rights
and Obligations (of Refugees)-(Sections 10-24); and Organizational
Arrangements (Section 25-31). Read together they set out the rationae
personae, and rationae materiae, of the proposed legislation and also
provide for the establishment of an administrative/executive organ to
deal with matters relating to refugee status determination and the rights
and duties of refugees in the receiving State. The last part also makes
provision for quasi-judicial judicial review of decisions in matters relating
to the status and treatment of Refugees. The text of the Model Legislation
on the Status and Treatment of refugees prepared by the Secretariat has
already been circulated amongst Member States and has been annexed
with this study.

b. GENERAL PROVISIONS (Sections 1-9)

. Part I of the Model Legislation comprising nine sections addresses
Itself to such matters as (i) title, purpose and scope fo the proposed Act
(Section 1-3); (ii) Definitions or use of terms (Section 4) (iii) the basic
principles of the treatment of refugee (Section 5); (iv) Meaning of the
term "refugees" (Section 6), (v) determination of a class of persons as
refugees (Section 7); and (vi) exclusion and cessionaI clauses (Sections
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8 and 9). Sections I and 3 dealing with the title and territorial applicability
of the proposed legislation are self-explanatory and require no comment.

Section 2 of the proposed legislation in setting out the purpose seeks
to reinforce and fortify the norm identified in the preamble of the proposed
legislation i.e. the protection of persons who seek refuge. One criticism
hitherto levelled against the legislative approach adopted by States to
regulate refugees has been that the issue of refugee protection is approached
as one of defining not the righ.ts (of the refugees) themselves but rather
the powers vested in refugee officials. It has been argued in this regard
that the protection of refugees rights becomes an exercise of powers and
discretion of those officials rather than enforcement of specific rights
identified and generalized by law. In other cases, it is further argued, the
realization of refugee rights is left to depend ultimately on the Ministerial
descretion.

Mindful of this lacuna in some of the existing national legislations
the AALCC Secretariat has proposed the couching of the purpose of the
Act as establishing "a procedure for granting of refugee status to asylum
seekers, to guarantee to them fair and due treatment and to establish the
requisite machinery therefor".

(i) Basic principles

Section 5 of the Model Legislation whilst enumerating the basic
principles of the treatment of refugees seeks to ensure that an asylum
seeker receives fair and due treatment from state officials engaged in
relief and assistance work for the refugees. The other principles enumerated
in this section are non-refoulement non-discrimination, and the principle
of family unity.

(a) Non-refoulement

The principle of non-refoulement has been incorporated in all regional
and international instruments relating to the status and treatment of refugees,
including the AALCC Bangkok Principles and thus requires no explanation
or justification for its inclusion. It may be stated, however, that the
principle of non-refoulement is neither absolute nor universal. The clauses
allowing exceptions to the principles of non-refoulement are incorporated
in the 1951 Convention, the 1967 Declaration on Territorial Asylum as
well as the Bangkok Principles of 1966 are a pointer that this principle
is not absolute. In Japan-which has acceded to the 1951 Convention-
the Courts are known to allow refoulement when the Minister of Justice
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"seriously
finds the application of the principle of non-refoulement
detrimental to the interests of Japan and security thereof'.

(b) r-ton_Discrimination

The principle of non-discrimination has hitherto been incorporated in
the Universal Declaration of Human Rights, 1948 and the OA U Convention
Governing the Specific Aspects of Refugee problems in Africa, 1969.
The International Convention on the Elimination of all forms of Racial
Discrimination, 1965, the International Covenant on Civil and political
Rights, 1966 and the practice of States more than affirm that the principle
of non_discrimination is a generally accepted principle of international
laW and that discriminatory practices of States are not permissible. However,
as much as the reference to a "membership of a particular social group
or political opinions" found in Article IV of the OAU Convention is
omitted in the present clause the principle of non-discrimination incorporated
herein may be considered as narrow and restricted in its scope and therefore
may require further consideration. .

(c) Family Unity

As regards the principle of family unity, it draws its strength from the
Universal Declaration of Human Rights, 1948, the practice of competent
international organizations in the field of humanitarian affairs as well as
from the practice of States. The International Covenant on Economic,
Social and Cultural Rights 1966; the International Convention on the
Protection of all Migrant Workers and Members of their Families, 1990
and the 1984 Declaration of Cartagena adopted by Central and South
American States and the African Charter on Human and People's Rights,
1981 all incorporate the principle of family unity. It may be stated that
the concept of family unity may be found in Article 37 of the Vienna
Convention on Diplomatic Relations, 1961, which admits of and allows
immunity in respect of the family of a diplomatic agent. More recently
the Convention of the Rights of Child, 1990 reaffirmed the principle of

family unity.

(ii) Definition of Refugee (Sections 6 and 7)

Sections 6 and 7 define the rationae personae of the proposed legislation
and are at the core of the matter of refugee status determination both in
respect of individuals and-in the event of a large influx-the determination
of the status of a group or class of persons as refugees. Historically, the
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term refugee was used in various instruments prior to 1951 to refer to the
ethnic or territorial origins of different uprooted groups, and to their loss
of national protection. There was in those instruments no reference to
persecution in the sense that this term is currently employed.

The first formal reference to persecution as part of the refugee definition
came in the 1946 Constitution of the International Refugee Organization
(hereinafter called the IRO), a temporary specialized agency of the United
Nations and the predecessor of UNHCR. Paragraph 7 (a)(i) of Section C
of the Constitution of the IRO referred to a "persecution or fear, based
on reasonable grounds owing to race, religion, nationality or political
opinions?" as being a valid objection to repatriation. Paragraph 3 of
Section A of Part I extended IRO's competence to the "victims of Nazi
persecution" still within their country of origin. IRO's Constitution also
made reference for the first time to "displaced persons" as well as refugees-
a concept which came to be extensively applied to UNHCR's mandate.

Thereafter the United Nations Declaration of Human Rights in 1948
alluded everyone's right to seek asylum from "persecution," without further
defining the term, and the General Assembly employed the term "well-
founded fear of persecution" for specified reasons as the central criterion
in determining the ambit of UNHCR's Statute.

This definition was essentially repeated in the 1951 Convention relating
to the Status of Refugees while its application was limited to victims of
persecution as a result of events occurring before January, 1951. The
extent and scope of the term "refugee" was, however, expanded in as
much as it included "membership of a social group" as one of the possible
causes of persecution. States parties could also, if they desired, restict the
causative events to those occurring in Europe. The 1967 protocol to the
Convention removed both the temporal limitation as well as the optional
geographic limitation from this definition.

The definitions of the term "refugee" in the Convention and Protocol
have, since 1967, remained unchanged, although it may be recalled that
Recommendation E of the Final Act of the Conference of Plenipotentiaries
which adopted the Convention in 1951, urged all States parties to extend
its benefits as far as possible to persons who did not fall within its strict
ambit. While this, of course, is not binding on States it is indicative of
the general agreement, at that time, of the need for a liberal interpretation
of the term refugee, by States in determining as to who should receive
international protection.

• Section B
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This need also became very apparent in regard to the UNHCR's
tivities, and by the 1960s the need for groups outside the original

~tutOry definition to be assisted was clear, particularly in the wake of
~ General Assembly resolution on the Granting of Independence to
C:lonial Peoples and the independence movements in Africa.

Consequently there were a series of General Assembly resolutions,
xtending over the next two decades, which formally endorsed the High

~ommissioner' s involvement with a much broader category of exiles.
Thus in 1959 the General Assembly requested the High Commissioner to
use his "good offices" to transmit contributions to "refugees not within
the competence of the United Nations" (without defining this phrase
further). Then from 1961 to 1963 a series of General Assembly resolutions
endorsed UNHCR activities for refugees within the High Commissioner's
mandate "or those for whom he extends his good offices".

This liberalizing trend was reinforced in 1969 by the OAU Convention
Governing the Specific Aspects of Refugee problems in Africa, which
added to the statutory refugee definition an important expansion of the
term in so far as it applied in Africa, viz., that:

"Refugee" shall also apply to every person who, owing to external
aggression, occupation, foreign domination or events seriously
disturbing public order in either part or the whole of his country
of origin or nationality, is compelled to leave his place of habitual
residence in order to seek refuge in another place outside his
country of origin or nationality"

This expanded definition remains the most formal extension of the
refugee concept accepted by Governments, and has, following proposals
made at the Arusha Conference of Refugees in Africa in 1979, been
endorsed by the General Assembly as applying to UNHCR's activities in
the African continent.

~ections 6 and 7 of the model legislation are based on these
conslderations. An additional factor in the favour of the term refugee
adopted in section 6 is that most of the African States that have during
~e 1980s enacted legislation relating to the status and treatment of refugees

ave adopted somewhat similar definitions.

(W) Exclusion clause (Section 8)

The previous conduct of an asylum seeker is a significant input in the
decision concerning his refugee status to the point of automatically excluding
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him from the protective umbrella of the international instruments. Thus,
where a person has committed a crime against peace, a war crime or a
crime against humanity or a serious non-political crime outside the country
of refuge prior to his admission to that country as a refugee, or has been
guilty of acts contrary to the Purposes and Principles of the United Nations,
he can not claim refugee status under the proposed Act. Nor can the
benefit of the principle of non-refoulement be claimed by a person who
on reasonable grounds is regarded as a danger to the security of the
country in which he is, or who having been convicted by a final judgment
of a particularly serious crime, constitutes a danger to the community of
that country. Such serious offences as the Unlawful Seizures of Aircraft,
the Taking of Hostages and murder are just and fair grounds for extradition
or expulsion of the individual.

This exclusion clause as incorporated in Article 1 (F) of the 1951
Convention has since been adopted in several national laws, for instance
Article 8 of the Malawi Refugee Act, 1989; Section 3(4) of the Zimbabwe
Refugee Act, 1983 and Section 3(2) of the Lesotho Refugee Act 1989.
Article 33 paragraph 2 of the 1951 Convention, Article 3 of the General
Assembly Declaration on Territorial Asylum 1967 and the 1966 Bangkok
Principles are among the instruments which affirm the exception to the
rule of non-refoulement. In sum, the principle of non-refoulement is not
absolute and the term "refugee" excludes fugitives from justice.

Among the primary duties of a refugee is not to have committed a
COmmon crime. For if he has, he can be excluded from the country of
refuge. The aim of the exclusion clause Article 1 F of the 1951 Convention
is to protect the community of a receiving country from the danger of
admitting a refugee who has committed a serious common crime and to
ensure that he does not enjoy the benefit of refugee status so as to
exonerate himself from justice. It also seeks to render due justice to a
refugee who has committed a common crime of a less serious nature or
has committed a political offence. Only a crime committed or presumed
to have been committed by an applicant "outside the country of refuge
prior to his admission to that country as a refugee" is a ground for
exclusion.

A refugee committing a serious crime in the country of refuge is
subject to due process of law in that country. Article 32 of the 1951
Geneva Convention provides that a refugee lawfully in the territory of a
contracting State shall not be expelled "save on grounds of national
security or public order". Such a refugee shall be expelled only in pursuance
of a decision reached in accordance with due process of law. Except

108

. . otherwise require the refugee
compelling reasons. of n.atlOnal secunt; himself, and to appeal to and

wh~~ be allowed to submlt eVidence to cleaetent authority". Further Article
sha resented for the purpose before comp wever rovides in paragraph 2
be re~ich prohibits expulsion or retur~ ho may ~e expelled when "there
33 ;under extreme circumstance~.a re(~f~~ as a danger to the security of
tha reasonable gro~nds fo~ regar l~g having been convicted by a final
:: country in WhIC~ hIe ;yS, ~:ri:u~' crime constitutes a danger to the

t of a parUcu ar
J"udgmen "nity of that country .
commu

(iv) cessation Clause
. in connection with which a person has ~een

When the circumstances d to exist he can no longer contmue
d a refugee have cease . . lity

recognize as . hi self of the protection of the country of his nauona 1
to refuse to avatl im f hi s nationality or to return to the country of
or return to the country 0 h the 1951 Convention ceases to apply.

id e In sue case .
his habitual r~sl enc '. . d es not apply to persons receiving protect~on
The Convention afortLOrI 0 . h th the UNHCR. This cessation

f gans or agencies ot er an .
or assistance rom or . . I' been incorporated in Section
clause of the 1951 Conventl~n ~a~ mte~ af~~ee Act 1983 and Article 4 of
3 paragraph 5(l)(a) of the Zim a we e
the Lesotho Refugee Act, 1983. f

. it may be recalled, two orms
The Statute of the UNHCR envisages. s viz voluntary repatriation

of permanent solution for the problem ofI refugee ities paras a band c of
. .., . t ew nationa commun ".

or their aSSimIlation 10 0 n f t th se objectives and draws Its
Section 9 of the propsed mo~el con o~mh 0 A~LCC Bangkok Principles,
strength inter alia from Article II 0 t e
1966.

c. RIGHTS AND OBLIGATIONS OF REFUGEES (Sections 10-24)

(I) Rights of Refugees

.' fi.ift n sections (10 to 24)
Part II of the Model Legislation compns1Og l ee hil t i the

addresses itself to the Right and Obligations of Refugees w 1 sm.
. The first of these VIZ.

territories of the State affording them protecuon'at . formulations.
section 10 addressed to the rights of refug~s.offers te~atl~e set out in the
Option A is based on the express recogmtion of all righ . d
regional and universal conventions to which the St,ate

f
IS as,partl'nYt:a:e

" f to the term re ugeerecOgnizeS and accepts the re erences d b and. .zed and protecte Y
IDItruments as references to refugees re~ogn~ it inspiration from

r the proposed Act. This formulation raws 1 s
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ectron 12 of the Zimbabwe Refugee Act, 1983. This alternative would
require that either the specific provisions of the instruments which are to
be given effect be set out in a schedule or annexed to the proposed act
or be identified and included in the corpus of the Statute.

The Second alternative i.e. option B is somewhat restrictive in its
scope of application and apart from fair and due treatment without
discrimination restricts the rights of the refugees to those that are generally
accorded to aliens in particular such matters as right to property, right to
transfer assets, and the rights to engage in agriculture industry etc. It may
be recalled in this regard that the Bangkok Principles concerning Treatment
of Refugees adopted by the AALCC had included the minimum standard
of treatment and that Article VI of those Principles provided inter alia
that a State shall accord to refugees treatment in no way less favourable
than that accorded to aliens and that the standard of the treatment shall
include the rights relating to aliens to the extent that they are applicable
to refugees.

A refugee whether he is in the territory of the State of asylum,
transit, or in the receiving State for resettlement enjoys certain basic civil
rights. Article 14(1) of the Universal Declaration of Human Rights stipulates:
"Everyone has the right to seek and to enjoy in other countries asylum
from persecution". The Preamble to the 1951 Convention relating to the
Status of Refugees reaffirms that "human beings shall enjoy fundamental
rights and freedoms without discrimination" and the Convention endeavours
to assure refugees the widest possible exercise of these fundamental
rights and freedoms.

The rights and protection to be afforded or granted to a refugee by
a State are obligatory not only under the Convention but also under
customary international law and general principles recognized by nations.
It may be recalled in this regard that the Bangkok Principles adopted by
the AALCC in 1966 recognizes this principles and a State, party to the
1951 Geneva Convention and its 1967 Protocol thereto, is obliged to
grant the protection and rights to the refugees as described in the instruments.
The 1951 Geneva Convention primarily codified the then existing
international custom and general principles of law on the international
legal rights and obligations of refugees.

(ii) Established Standards of Treatment

While the Convention on Refugees 1951 envisages the same treatment
as is accorded to aliens generally, it goes a little further with respect to
some specific rights, in respect of which refugees are granted more favourable
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(ttt) . nd (iv) Treatment as favoura li s generally in the same
country, a ble than that accorded to a ien
oot lesS favoura
circumstances.

tional treatment
<a) Na d to refugees as regards (a) fre.edom
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to p. le 4); (b) access to courts ( h have completed three years
~~~earning employment of ~~f~~::S aWsp~use or one or more children
residence in the countr~ or W countr (Article 17, paragraph 2); (d)

ssessing the nationahty of the edu~ation (Article 22, paragraph 1);
:tioning (Article 20~ (e) ~lementa:~sistance (Article 23); (g) matters. of
(f) the right to pubhc r~hef and. (Article 24) and (viii) taxation (Arncte
)about' legislation and SOCIalsecunty

29). bit Ided to nationals of ha I ua
~ '!be standard of treatment accor

residency .
ith regard to (a) the protectton

This treatment is accorded to refuge~s WI . trade marks and trade
rt such as 1OventlOnS, . I

of their intellectual prope y, . f and scientific works (ArtIC e
names and of their rights in literary, artl.S ic d (d) exemption from

, ( ) legal assistance an
14), (b) access to courts, C . han that of their habitual residence
cautio judicatum solvi in countnes other t
(Article 16, paragraph 3).

(c) Most-favoured-nation treatment
. es as re ards (a) their right to f~rm

This treatment IS granted to refuge g. t· ns and trade umons
. . . . d ofit making assocta 10 .

and join non-pohttcal an non-pr. earning employment, If the
(Article 15), (b) the right to engage 10dv:~ge- ecessary for the enjoyment
refugees concerned do not fulfil the con mons n
of national treatment (Article 17, paragraph 1).

th th t accorded to aliens
(d) Treatment not less favourable an a

favourable as possible and in any
The principles of treatment as rded to aliens is applied to refugees

event not less favourable then that acco
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with regard to (a) .... h acquisrtton of movable d ing ts a~d interests (Article 13) . (b) than .I~movable property, property
account 10 agriculture, industry h~nd. / ng t to engage on their own
comme~cial and .industrial co~pani:~ra;~;nd commerce, and to establish
professions (Article 19); (d) to obt . ( cI~ 18), (c) to practice liberal
benefit from higher education (Arft~~~ h;~S1Og (Article 21); and (e) toe , paragraph 2).

(iii) Obligations of Refugees (Section 12)

The principle of national soverei nt .refugees, conform to the laws an g y re~Ulres that all persons includin
as --:ell as to the measures takend ::;ulauons of the country of asylu!
Section 11 of the Model Le . I. the maintenance of public ord
th I gIS anon draw it er.

e 951 Convention and Article 3 of th: I s strength fro.m Article 2 ofOAU Convention of 1969

(iv) Provisional Measures (Section 14) .

Article 8 of the 1951 Conventi .
other grave and exceptional circ:r;::~n stipulates that in time of war or
me,::~res essential to national securit;n:~ha State may take provisional
pen .1Oga determination that the per .. e case of a particular person
co~t1Ouance of such measures is ne son IS I~ fa~t a refugee and that the
national security. The stipulation of Article 10 his case in the interest of
t~ the Status of Refugees, 1951 should I~ e 8 of the Convention Relating
P the Fourth Geneva Convention I . e read together with Article 44

ersons in Time of War 1949 A . re atmg to the Protection of C· ·1·. t li ,. rticle 44 f h ivuian
~ner: ta stipulates that in applyin th 0 t e Fourth Geneva Convention
mf w ose jurisdiction protected pe; e ;reasures of control the powe;
re ugees as enemy aliens, eXclusive~~n~n I~d ~e~selves shall not treat
d. ORGAN e asis of their nationality.

IZATIONAL ARRANGE MENTS (Sections 25-36)

States gen 11 d .
f

era y etermme th .o refugees and displaced err own policies regarding the ad . .
which' persons and there' mISSIon
free to require ~he admission of refugees an'::'d

no
;ntemational conventions

~:=d~~~c:~o: t~:~~~~;::s r;~u!;:!~ns ~:~:~~~::~;:~~~::~o~:
itanan principles of international Ia~l1ded by generally acceptable

Several States are also k .
:::,,:y reject refugees without ::::;;r:::e:;:,,;,,;n refugees at the border and

avaif::I:I, ~:;~:n;rt::g~~~;:u!e:~':'u7~:;:;:':~;:ti;fu:!~:~;
p on the procedures employed b
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Stales Parties to the 1951 Convention and to the Protocol of 1967 thereto,
only 28 States permitted app~als. In Malawi, for instance, any person
whO is dissau~fred WIth a decIS>on of the Refugee Comm/tt~e m reg~rd

hiS applicauon for refugee status or revocaunn of ,IS dOC's>on granung
~rn refugee status may appeal ill the Minister and the Minister may

confirm, set aside or vary the deCISion.
The two-fold thrust of Part III of the Model Legislation is to provide

a machinery for refugee status determination by a Bureau,/Department,l
Division or Unit of the receiving State. In practice, however, the refugee
,;talUSJetermination machinery varies from State to State. Thus, in Thailand
the Government officials involved in the refugee status determination
proCess for the Vietnamese Boat People were all drawn from the Ministry
of Interior, who based the" dectSlOns on the recommendal>ons of lawyers
and the appeals considered by more senior officials from the same Ministry.
In Malaysia the responsibility of refugee statuS deteminatio

n
both in the

i.itial stages and the review stages was entrusted to the National Task
Force for Vietnamese IIIegal Immigrant composed of officials from the
ArmY, Navy and police. There the National Task Force, in turn, is known
to have appointed officers to interview asylum seekers and both the first
jnsIance and review decisions were taken by senior officials of the National
Task Force. In the Philippines the asylum seekers were interviewed and
first instance decisions made by immigration officials. Appeals against
the first instance decisions were reviewed by an Appeal Board comprising

senior Government officials.
The African State practice is not very divergent. In Nigeria, a National

Commission for Refugees, an Eligibility Commission and an Appeal Board
for refugee Status determination and safeguarding the rights of asylum
seekers were established in 1989. In Zimbabwe the Refugees Act of 1983
provides that any person who is aggrieved by a refusal of the Commissioner
to recognize him as a refugee may appeal in writing to the Minister "The
right to appeal against a negative decision of the Commissioner may also
be executed in the event of withdrawal of recognition of a person as a
refugee. In Malawi too, as mentioned above, any person dissatisfied with
a decision in regard to his application for a refugee Status or revocation
of the decision granting refugee status to him may appeal to the Minister
who may confirm, set aside or vary the decision.
. The Lesotho Refugee Act incorporates somewhat detailed provisions
m this regard and establishes an Inter-ministerial Committee for the
determination of Refugee Status, and a Refugee Advisory Board. Under
that Act where the Minister on the advice of the Inter-ministerial Committee
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for the Determination of Refugee Status .
asylum seeker as a refugee that decIdes not to recognize an
M· . person has th . hIOlster to reconsider his a I" e fig t to re-apply to thepp IcatlOn and th M' .matter to the Advisory B d h e rnrster may refer theoar w 0 (the B d)
recommendation on the same to th M" oar shall then make
Lesotho Act goes on to stipulate th et ~nIster for a final decision. The
the applicant's case the Ministe d .id w ere ~fter the reconsideration of
h. r eCI es to reject th .t e CommIttee or the Board th li e recommendatIOn of

appropriate relief from the High ~ ap~ IC;~t shall have the right to seek an
'. ou 0 esotho regarding his application

It IS agamst this backdrop that Part .
Legislation entitled Organizatio I A III of th~ draft of the Model
institutional and administrative na hi rrangements alms at establishing an

mac mery for matt d I' .status determination. This part of th d f ers ea 109 with refugee
an executive organ and a revi / ell ra t proposes the establishment of

'. " ew appe ate body fo th . .or quasi JudIcIal review of the d " r e purpose of judicia]
(S . ecisrons or ord f h .ecnons, 25, 26 and 27) Th' I'.. ers 0 t e execunv- body. . ISpart a so explIcltl id
and functIOns of both the execnn YProVI es the composition. xecutlve organs as w II h .
authonty and other matters all" d hei .e .as t e review/appellate

re to t err function mg. (Section 28 to 36).
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ASIAN AFRICAN LEGAL CONSULTATIVE
COMMITTEE

Model Legislation on the Status and Treatment of Refugees

An Act for the recognition and protection of persons who seek
refugee status within the territory of this country.

Be it enacted by (as, for example, the Parliament, or the President
and Parliament, etc of the concerned country) as follows:

GENERAL PROVISIONS

1. Short title-This Act/Law shall be called the Refugees (Recognition
and Protection) Act, (year of enactment).

2. Purpose of the Act-The purpose of this Act is to establish a
procedure for granting of refugee status, to asylum seekers, to guarantee
to them fair and due treatment and to establish the requisite machinery
therefor.

3. Scope of the Act-This Act shall apply throughout the territory
of this State or in such areas of the State as the Government may notify.

4. Definitions-In this Act, unless the text otherwise requires-

(1) Asylum seeker' means an alien who in need of protection, seeks
recognition and protection as a refugee.

(2) Member of his family', in relation to a refugee includes-

(a) the spouse (s) of the refugee;

(b) any unmarried child of the refugee under the age of
majority;

(c) the father and mother of the refugee who, by reason of age
or disability, are, mainly dependent upon the refugee for
support; and

(d) any other person related to the refugee by blood or marriage
who is solely dependent upon him;

(3) 'Identity Card' means a document issued under the provisions
of this Act to a recognized refugee.

(4) 'Refugee' means a refugee as defined in Article 6;
(5) 'Refugee Committee' means the Committee established as an

administrative organ by and under the provisions of this Act.
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(6) 'Refu~ee Appellate Authority' means the appellate authority
establIshed .by and under the provisions of this Act to hear
appe~ls against orders passed by the Refugee Committee as
pr~vIded under the rules framed by and under the provisions of
this Act;

'Vol~ntary repatriat~o~' means the voluntary return of refugees
to their country of origm on their own free and voluntary decision'

'Travel docume.nt' means a document which is issued by th~
Refugee C?mmIt.tee for the purpose of enabling a refugee to
travel. outside this country in accordance with the procedure
es~ablIshed by the rules framed by and under the provisions of
this Act.

(9) 'Coun.try o~ origin'. signifies, as appropriate, the refugee's country
of ~atIOnalI~y, or, If he has no nationality, his country of forme
habitual residence. r

~. .Basic ~rinciples for the Treatment of Refugees-In the
applIcatIon of this Act due regard shall be had to the followi "OWIngprinciples

(a) A refugee shall neither be expelled nor returned to the f t'
f terri . ron rers

o ern tones where his life or freedom would be threate dne .
(b) ~ refugee s~a.ll not be discriminated against on the basis of

hIS race, religion or nationality.

(c) A refugee sh.all have the right to receive fair and due treatment
by the o~ficIal~ of the Government or its agencies who are
engaged In relief and assistance work for the refugees.

(d) As far as practicable, the principle of family unity shall be
preserved and ~ue consideration shall be given to the refugee
women and chIldren.

6. Meaning of refugee-

(7)

(8)

OPTION A

Subject to th . .
as a refugee if: e prOVISIOnsof this section a person shall be regarded

(a) ~wing to a well-founded fear of being persecuted or prosecuted
or ~easons of race, rel~~ion, n~tionality, sex, membership of a

~:-:~cula~ gro~p or ~olItIcal opinion, he is outside the country
IS~ah~nahty and ISunable or, owing to such fear, is unwilling

to avail himself of the protection of that country, or

116

(b) not having a nationality and being outside the country of the his
former habitual residence, he is unable or, owing to a well-
founded fear of being persecuted or prosecuted for reasons of
race, religion, membership of a particular social group or political
opinion is unwilling to return to it;

(c) owing to external aggression. occupation, foreign domination,
internal conflicts, massive violation of human rights or other
events seriously disrupting public order in either part or whole
of his country of origin, he is compelled to leave his place of
habitual residence in order to seek refuge in another place outside
his country of origin;

(d) he has been considered a refugee under any other law in force
at the time of commencement of this Act.

OPTION B

The term 'Refugee' shall mean a person who owing to a well-founded
fear of being persecuted or prosecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion,
is outside the country of his nationality and is unable or, owing to such
fear, is unwilling to avail himself of the protection of that country; or
who, not having a nationality and being outside the country of his former
habitual residence as a result of such event, is unable or, owing to such
fear, is unwilling to return to it.

7. Declaration of class of persons as refugees-

(1) Notwithstanding anything above, the Refugee Committee may
declare a class of persons under clauses (a), (b), (c) or (d) of
section 6 to be refugees and may at any time amend or revoke
such declaration.

Provided that no such amendment or revocation shall affect the
right of any asylum seeker or any other person who is a member
of the class of persons concerned and who entered this country
before the date of such amendment or revocation, to continue to
be regarded as a refugee for the purposes of this Act.

(2) The Refugee Committee shall cause any declaration in terms of
this section, and any amendment or revocation thereof, to be
publicized in a manner as it considers will best ensure that it is
brought to the attention of authorized officers and persons to
whom it relates.
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8. Persons not regarded as refugees-A person shall not be regarded
a refugee for the purposes of this Act if-

(a) he is alleged to have committed a crime against peace and
security of mankind, a war crime or a crime against humanity,
regardless of the time it was committed; or

(b) he is alleged to have committed a serious non-political crime
outside this country prior to his admission to this country as
a refugee.

9. Persons who shall cease to be refugees-A person shall cease
to be a refugee for the purposes of this Act if:

(a) he voluntarily re-avails himself of the protection of the country
of his nationality; or

(b) having lost his nationality, he voluntarily re-acquires it; or

(c) he becomes a citizen of this country or acquires the nationality
of some other country and enjoys the protection of the country
of his new nationality or

(d) he can no longer, because the circumstances in connection
with which he was recognized as a refugee have ceased to
exist; provided that the provisions of this clause shall not
apply to a person who satisfies the Refugee Committee that
he has compelling reasons, arising out of previous persecution,
for refusing to avail himself or so to return as the case may
be.

(e) he is alleged to have committed a serious non-political crime
outside this country after his admission into this country as
a refugee.

RIGHTS AND OBLIGATIONS

to. Rights of Refugees-

OPTION A

The rights of refugees stipulated by International Conventions to
w~ich this State is a party and those customarily recognized by States
Will be respected and guaranteed as far practicable as possible.
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OPTION B

fugee till the time he stays within this country, shall haveEvery re ,
the right- . . .

fai and due treatment without discrimination as to race,(a) to a air '. . f ...
religion, sex or political opml0!1, or country 0 ortgm;

(b) to receive the same treatment as is generally accorded to aliens
relating to-
(i) movable and immovable property, other similar rights

pertaining thereto, and also to leases and other contracts
relating to movable and immovable property;

(ii) education, other than elementary education and, in particu~ar,
as regards access to studies, the recognition of. f~relgn
school certificates, diplomas and degrees, the remission of
fees and charges, provided however he is accorded the
same treatment as is accorded to nationals with respect to
elementary education;

(iii) the right to transfer assets held and declared by a r~fugee
at the time of his admittance into the country, subject to
the laws and regulations;

(iv) the right to engage in agriculture, industry, h~ndicra~ts
and commerce and establish commercial and industrial
companies in accordance with applicable laws and
regulations;

(c) have the same right as nationals of this country wi~h respect t.o
practicing their religion and the religious education of their
children;

(d) to have free access to courts of law, including legal assistance
and exemption from cautio judicatum solvi;

11. Obligations of refugees-

(1) Every refugee shall conform to the laws of this country.

(2) A refugee shall not engage in activities which may endanger the
State security, harm public interests or disrupt public order.

(3) A refugee is prohibited from engaging in activities contrary. to
the principles of United Nations in particular from undertaking
any political activities within the territory of this country against
any country including his country of origin.
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12. Personal status-

(1) The personal status of a refugee shall be governed by the law
of the country of his nationality or domicile or by the law of the
country of his residence.

(2) Rights acquired by a refugee and dependent on personal status,
more particularly rights attaching to marriage, shall be respected
by this country, subject to compliance, if this be necessary, with
the formalities required by the law of this country, provided that
the right in question is one which would have been recognized
by the law of this State had he not become a refugee.

13. Exemption from exceptional measures-

OPTION A

With regard to exceptional measures which may be taken against the
person, property or interests of nationals of a foreign State, this country
shall/may not apply such measures to a refugee who is a national of the
said State solely on account of such nationality.

OPTION B

With regard to exceptional measures which may be taken against the
person, property or interests of nationals of a foreign State, this country
shall in appropriate cases, grant exemptions in favour of such refugees.

14. Provisional measures-Nothing in this Act shall prevent the
Government, in time of armed conflict or other grave and exceptional
circumstances, from taking provisionally measures which it considers to
be essential to the national security in the case of a particular person,
pending a determination by the authority concerned that that person is in
fact a refugee and that the continuance of such measures is necessary in
his case in the interests of national security.

15. Industrial property and artistic rights-In respect of the
protection of industrial property, such as inventions, patents, designs or
models, trade marks, trade names, and of rights in literary, artistic and
scientific works, a refugee shall be accorded the same protection as is
accorded to nationals of this country.

16. Right of association-As regards the right of association refugees
lawfully staying in the territory of this country shalUmay be accorded the
most favourable treatment accorded to aliens, in the same circumstances.
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17. Liberal professions-Refugees who hold degrees or diplomas
gnized by the competent authorities of this country and are desirous

~coracticing a liberal profession .•shall be accor~ed treatment.as favourable
o P ssible as is accorded to ahens generally ID the same circumstances.
asP"

18. Rationing-Where a rationing system exists, which regulates

h
eneral distribution of essential commodities in short supply, refugees

t e g . bl lble as !hall be accorded the same treatment as practica e as POSSI e as IS

:ccorded to nationals/aliens.

19. Housing-As regards housing, refugees shall be accorded treatment
as favourable and/or as practicable as possible, as is accorded to aliens
generally in the same circumstances.

20. Identity cards-An identity card shall be issued to any person
recognized as a refugee in accordance with sections 6 and 7 of this Act.

21. Travel documents-A refugee lawfully staying in this country
shall be issued travel documents for the purpose of travel outside the
territory of this country unless compelling reasons of national security or
public order otherwise require.

22. Fiscal charges-No duties, charges or taxes of any description
whatsoever, shall be imposed on refugees, other or higher than those
which are levied on nationals in similar situations.

23. Transfer of acquired assets-Favourable consideration may be
accorded to an application of a refugee for permission to transfer assets
which he has acquired by lawful means during his stay in this country.

24. Families of refugees-

(1) The members of the family of a refugee shall be permitted to
enter this country and, subject to the provisions of this Act,
shall be entitled to remain herein as long as the refugee is
permitted to remain, and necessary documents be issued to them.

(2) Where a member of the family of a refugee within this country
ceases to be a member of such family by reason of marriage,
attaining the age of majority or the cessation of dependence
upon the refugee, he shall be permitted to continue to remain in
this country subject to the relevant laws and regulations.

(3) Upon the death of a refugee, or upon his divorce from any
Spouse, every person who, immediately before such death or
divorce was within this country as the member of the family of
such a refugee, shall be permitted to continue to remain and
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ORGANIZATIONAL ARRANGEMENTS

25. In order to implement the provisions of this Act the G
shall establish or identify, [by notification in the Offi '. IGovernmenticta azette].

(1) A Refugee Committee as the principal executive organ; and

(2) AantahP~llate authority to be known as the Refugee Appellate
u onty.

26. Composition of Refugee Committe Th .
shall consist of the foil' b e- e Refugee Committeeowing mem ers, namely:

(a) :e~igh ranki~g ~fficial designated by the Minister-in-charge of
ugee affairs 10 the Government who shall be its Ch . .and airman:

(b) ~uChnum~r ~f other officials from the immigration social welfare
aw and Justice and other relevant departments. '

27. Functions of the R f C .
Refugee Committee shall inc~u~~~e ommJttee- The functions of the

(1)
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(4)

regularize his status in ac d .Act or any other applicab~eo~a:~ce WIth the provisions of this

Not~ng in this section shall prevent a member of the family of
a re gee, or a ~erson who has, in terms of sub-sections (2) an
(~), been perr~l1tted to continue to remain in this count f d
himself applying for recognition and protection as a ; from
under the provisions of this Act. e ugee

(2)
to supervise the observance of the refugees rights and duties as
stipulated in this Act;
to propose the refugee policy and make appropriate proposals
and recommendations to the Government concerning the refugee

matters; and
to coordinate the activities or policies of the various Government
ministries and departments relating to refugees.

28. consideration of applications by the Refugee Committee--
The Refugee Committee shall consider every application referred to it in
termS of Article 27 within a reasonable time (sixty days) of the application
being so referred. It may, within that period of time make such inquiry
or investigation as the Committee may consider necessary.

(3)

(4)

OPTION A 29. Withdrawal of refugee status-
(1) If at any time the Refugees Committee considers that there are

reasonable grounds for believing that a person who has been
recognized as a refugee for the purposes of this Act, should not
have been recognized on account of such person having made
his application for recognition based on fraud, false and deliberate
misrepresentation or any other abusive grounds, the Committee
shall cause a written notice to be served upon the person whose
status as a refugee is under reconsideration:

(a) informing such person of the fact that his status as a refugee
is to be reconsidered; and

(b) inviting such person to make written representation to the
Committee within a period of fourteen days from the date
of service of the notice, regarding his status as a refugee.

(2) The Committee shall consider every written representation made
before it and where appropriate the views of the representative
of the UNHCR and, may cause such inquiry or investigation to
be made as it thinks necessary.

(3) Upon receipt of the report on the inquiry or investigation and
after giving an apportunity to the person against whom proceedings
are taken, the Refugee Committee may withdraw the recognition
of the person concerned as a refugee; and shall cause the person
concerned to be notified of the decision in the matter.

(4) Any person who is aggrieved by the decision of the Refugee
Committee withdrawing his recognition as a refugee may, withif.

(1) A [Division/Bureau/Department/Unit] to . d .r . receive an consider
app icanons for refugee status and to make d ..ecisrons: and

A quasi judicial Authority vested with the power t .revi th boi . . 0 revise orview e a ove decisions and to make final orders thereon.
(2)

OPTION B

to designate such officials as may be necessary t . dconsid .. 0 receive an
svlu er applications for refugee status and to grant (or refuse)

asy urn seekers refugee statu di
f h

. s accor 109 to the relevant provisions
or rms Act;
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fourteen days of being notified of .
the Refugees Appellate A thori such withdrawal, appeal tou onty.
If a decision is taken to withd
be given an opportunity t raw the. status of refugee he should
t 0 remove hImself 1': hio get his status regularized under rom t IS ~ountry Or

E . any other law of this country
xpu)slOn of refugees_ .

The Refugee Committee may order e .
accordance with relevant 1 d xpulslOn of any refugee in
to be necessary or desirabl:w:n an procedures .if it considers it
public order. grounds of nauonal security or

Before making an order in terms of b .
Committee shall cause a writt .su -sectIOn (1), the Refugee

c I en notice to be se d
re.lugee whom it intends to expel d ff . cu~e upon every
make a representation to the C an. a ording him the right to

ommlttee.
Before ordering expulsion of an f
the representative of the UNHCYRrehugee u~der sub-section (1)

s all be mformed.

APPELLATE AUTHORITY

.31. Refugee AppeJJate Authorit
notIfication in the Offl'cI'al G y- The Government may by

. azette establi h . h '
as It may specify an appellate auth . IS WIt effect from such date
Appellate Authority. onty to be known as the Refugees

(5)

30.

(1)

(2)

(3)

. 32. Composition of the R ti
Refugee Appellate A thori e ugee Appellate AuthoritY_(1) The

u onty shall consist of:
(a) an .

COU~~I~~ ~:~:lonbeP~tefeprabl.ya jurist (judge of the Supreme
I s resIdent

(b) four other members who shall h
experience of dealing with tt av~ adequate knowledge or
ff . ma ers relating to i . .a airs and national secu it mrrugratlOn, foreignn y.

33. Jurisdiction of th R ti
(1) e e ugees AppeJJate Authority_

The Refugee Appellate Auth . .
over all matters arisi onty shall have exclUSIve jurisdiction
. mg out of the applic ti .Implementation of the . . a Ion, mterpretation and

provIsIOns of this Act.
(2) Any asylum seeker or as the case m

by any order made by the R fI ay be, an~ refu~ee aggrieved
e ugee Committes m respect of
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sections 29 and 30 may appeal to the Refugee Appellate Authority
within fourteen days from the date of the order.

Provided that the Refugee Appellate Authority may entertain an
appeal after the expiry of the stipulated period if it is satisfied
that there was justifiable cause for not filing it within that period.

34. power to make rules and disposal of appeals-The Refugee
A eJIate Authority shall determine its own rules of procedure relating

P~atters referred to it. In so far as possible the Refugee Appellate
~uthority shall dispose of an appeal made before it within a period of
sixty days.

35. Finality of orders-Every order of the Refugee Appellate Authority
shall be final.

36. Rules and regulations-The Government may adopt such rules
and regulations as are required or are necessary or expedient to give
effect to the provisions of this Act.

B. Establishment of "Safety Zones" for the
Displaced Persons in their Country of Origin

People have been uprooted by persecution, conflict and famine in all
ages. What is unique at the present time is the massive scale of such
movements. The world's refugee population is estimated to be 17 million,'
while the displaced within the borders of their own countries are 24
million people, largely women and children, who have abandoned their
homes in search of food and water. Armed conflict, forced relocation,
communal violence, natural and ecological disasters, systematic violations
of human rights, as well as traditionally recognized sources of persecution
combine to produce these massive involuntary movements within and
outside state borders. There is nothing to suggest that this trend will be
reversed in the immediate future.

. The problems faced by the internally displaced persons are to be seen
In the larger context of the post-cold war period in which long suppressed
ethnic and religious conflicts have been unleashed in many parts of the
~orld. At the same time, there is a greater willingness on the part of the
International community to address these problems and to try and develop

I. UN Document, ECOSOC. Commission on Human Rights. ElCN. 4/1992123. para S.
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for the internally displaced persons standards and mechanisms comparable
to those that assist and protect refugees.?

The crisis of the internally displaced persons from the perspective of
the international community is that they fall within the domestic jurisdiction
and are therefore not covered by the protection normally accorded to
those who cross international borders and become refugees. International
responses to emergencies involving them have been taken up by agencies
like UNHCR, UNICEF or the ICRC, but in the absence of a clear mandate
and an international body with special responsibility for the protection of
internally displaced, the international response has been ad hoc in the
appointment by the Secretary-General in 1991 of an Emergency Relief
co-ordinator to improve the provision of relief and assistance to those
caught up in humanitarian emergencies.'

Principles of existing law: Human rights and humanitarian law may
be seen as the principal sources of existing protections for the internally
displaced persons; along with refugee law, they also may be the foundation
for articulating a basis for further protections. While these bodies of law
are conceptually distinct, they have influenced and informed each other
and also contributed to a general corpus of laws capable of application
to the problems experienced by the internally displaced.

Unlike refugee law, which largely applies only when a border is
crossed, or humanitarian law, which applies to situations of armed conflicts,
human rights law proclaims broad guarantees for fundamental rights of
all human beings. The International Bill of Human Rights, composed of
(a) Universal Declaration of Human Rights; (b) International Covenant
on Economic, Social and Cultural Rights; and (c) International Covenant
on Civil and Political Rights, represents the basic body of human rights
law, which recognizes the inherent dignity and equality of all human
beings and setting a common standard for achievement of their rights.
Although human rights law provides a basis for protection and assistance
for internally displaced persons, it does not directly address some of the
situations affecting the internally displaced, such as forcible displacement
and access to humanitarian assistance.

Since the UN has established protected areas or Safe Zones in time
of armed conflicts such as in Cambodia, Bosnia, Rwanda, Somalia, the

2. There is adequate legal protection provided to refugees by virtue of the 1951 Convention and the
1967 Protocol, the 1969 OAU Convention, 1984 Cartagena Declaration as well as the Bangkok
Principles, 1966.

3. U.N. ECOSOC Commission on Human Rights (Res 1991125), 1991.
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. as concentrated on the legal concept of
Lee's study on the questtou h . the armed conflicts andM . Uy displaced persons m I I

Safety Zone for mt~rn.a Committee has been focussing on ega
a I te basic pnnclples. Theformu a ...
to f the followmg Issues. . h d
aspects 0 . Saf t Zone could be estabhs e .

. mstances under which a e y
1. The circu . .' h ld be entrusted with the. I rgamzatiOnS s ou
2. Whether in~ernaftltohnea:anagement of a Safety Zone.

responsibihty 0

3. The status of the Safety Zone.
k for the establishment of a Safety

, rmulation of a legal framewor
'lbelO
Zone for Displaced Persons

. . ith the UNHCR has formulated "A
The AALCC 10 co-operat~; :ment of a Safety Zone for Displaced

Legal Framework for the Es~a. I,~.n order to incorporate basic principles

Persons in their country of o.ngml hi itarian laws and the decisions of
h . ternatlona umani h

agreed upon by t e. 1o. S As is shown in the following docume~t,.~ e
international orgamzat~on . ly (1) the aim of estabhsh10g

. di id d m seven parts, name . . d
framework IS IVI e . . f the establishment; (3) supervIsiOn a~
a Safety Zone; (2) conditions 0 G .ent and the conflicting parties

(4) duties of the overnm f'
management; . uties of the displaced persons in a sa ety zone,
concerned; (5) nghts an~ d f h international organizations who manage
(6) protection of the offiCials 0 t e
the safety zones; (7) closure of the safety zone.

The legal aspects of these issues

aspects of the three issues raised by the Committee
The answers to some

are found in the framework. .
. Saf t Zone could be estabhshed.

(1) The circumstances under which a e Y
. d 1 when a considerable number

A Safety Zone shall be stabhshe on Y . . '1 wars. It of armed confhcts or CIVI ,
of displaced persons anses as a resu d the consequence. Mass
and when their life and property are threaten~:s ands of people from
voluntary exodus or forced displacement 0 d~t'oUSfor the establishment
th . f resi d '11 be necessary con I Ionself places 0 resi ence WI 11 be established only by the
of a Safety Zone. The Safety. Zone sha. d N f ons with the consent
decision of the Security CounCil of the Unite . a I t the conflict The
of the Government concerned and of .the part:~s a~ to the peac~ or a
Security Council must judge the conflhlctGas a r:nt and the conflicting

. . f h .ghts Both t e overnm .
mass Violation 0 uman n· aken for the protection of the Iife
party should regard the measures as t
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and property of the civilians by international organizations. They must
admit those actions as of neutral character. The establishment of a Safety
Zone is a form of a humanitarian measure by the UN. The action will not
violate the sovereignty of the state concerned. It will not affect or threaten
the territorial integrity of the State.

(2) Whether neutral bodies like international organizations should
be entrusted with the responsibility for the management of the
Safety Zone.

The Safety Zone should be placed under the supervision of the UN
as it is established by the decision of the Security Council. The Security
Council should designate an international organization to manage the
Safety Zone. The designated international organization like UNHCR Or
ICRC should be responsible for the supply of the shelter, food, medical
care and other essential basic civic amenities for the internally displaced
persons. It will cooperate with other international organizations like FAa,
WFP, WHO, UNICEF etc and Member States for the implementation ofits work.

The Safety Zone is desirable to be protected by Security Forces to
keep off armed attacks by the conflicting parties. The arrangement must
be done by the Security Council.

(3) The Status of the Safety Zone

The Safety Zone should be an integral part of the, country. However
due to armed conflicts, actual administrative power of the state is restricted
and must be supplemented by the management of a designated internationalorganization.

The area surrounding a Safety Zone should be demilitarized. The
armed forces of both conflicting parties should be withdrawn from the
area so that the Safety Zone should be immune from hostile activities.

Proposed Legal Framework for the Establishment of a Safety Zone
for Displaced Persons in their Country of Origin

1. The aim of establishing a Safety Zone

(1) to protect the life and property of displaced persons in their
country of origin from consequences of armed conflicts, by placing
them under a U.N. protection area.

(2) to prevent the exodus of refugees to neighbouring countries.
(3) to realise the principle of "burden sharing" in the assistance of

displaced persons.
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U.N. . .
(2) The Security Council will designate an international orgamzation

to manage the Safety Zone.

. . h uld be responsible(3) A UN-designated international organl:::~~~eoand other essential
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with other international orgamzations and me
implementation of its work.

(4) The U N may provide multinational security forces, if necessa~
. . h di I ed persons mand practicable, for the protection of t e ISP ac

the Safety Zone.

(5) The cost of the maintenance of the Safety Zone should be met
by voluntary contribution of:

(a) the Member States of the U.N.
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(b) the U.N. Agencies

(c) the Inter-governmental and Non-governmental Organizations.

4. Duties of the Government and the conflicting parties concerned

(1) The Government of the State and the conflicting parties should
have duties to cooperate with the international organizations to
establish and to manage the Safety Zone.

(2) The life and property of the displaced persons should be guaranteed
and be strictly protected by the Government and of the conflicting
parties concerned.

5. Rights and Duties of the Displaced Persons

(1) The rights of the displaced persons for receiving fair and just
treatments by the officials who supervise and manage the Safety
Zone should be respected.

(2) The rights and duties of the displaced persons in the Safety
Zone should, as practicable as possible, be in accordance with
those which are applied to the nationals in the state.

6. Protection of the officials of the International Organizations

The Safety and Security of the officials of the International Organizations
engaged in supervising and managing the Safety Zone should be guaranteed
by both the Government of the State and the conflicting parties.

7. Closure of the Safety Zone

The establishment of a Safety Zone should be of temporary nature
and should be closed down by the decision of the Security Council. In
the case of the closure all the displaced persons should be returned safely
to their permanent places of residence.
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AALCC's principles which were presented at the Nairobi Session
in 1989
(i) The Safety Zone shall be established with the consent of the state

of origin, through a resolution or recommendation of the United
Nations;

(ii) The Safety Zone should be akin to demilitarized zone or a neutral
zone immune from hostile activities and a specified geographical
area could be demarcated as such by a government notification;

(iii) The Zone should be under international supervision, control and
management to provide among others international protection to
the persons residing therein;

(iv) The United Nations may designate and authorise an international
organization or agency for administration and supervision of the
Safety Zone;

(v) The State of origin and the neighbouring state which might receive
the mass exodus could also be associated with the designated
international organization or agencies in the supervision of the
Safety Zone;

(vi) The designated international organization or agency shall be
responsible for co-ordination and supervision of supply and
distribution of food and other essential items and ensure facilities
like drinking water, civic amenities and medical care. The cost of
operations' can be met through voluntary contributions by states,
governmental and non-governmental humanitarian organizations;

(vii) The armed forces of the state of origin should withdraw from he
Safety Zone and the status of the zone should be respected by
civilian as well as military machinery of the State of origin;

(viii) The authority in control of the Safety Zone shall provide international
assistance/protection to the individuals therein seeking asylum;

(ix) The United Nations may provide a multinational security force for
the purpose of maintaining law and order within Safety Zone.

(x) Persons seeking asylum in the Safety Zone shall be disarmed and
will not be permitted to participate in any military activity or
guerilla warfare against any State. Similarly asylum seekers shall
not be a military target for any state;
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(~ii)

..' S f Z hall be provided withThe individuals residing 10 the a ety .one S .

the facility to seek and enjoy asylum 10 any other country,
. f .' and the international
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The Safety Zone thus established shall be of temporary nature.
(~iii)
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ANNEX II

SUMMARY RECORD OF THE SEMINAR ON THE
"ESTABLISHMENT OF A SAFETY ZONE FOR DISPLACED

PERSONS IN THEIR COUNTRY OF ORIGIN" HELD IN NEW
DELHI ON 23rd SEPTEMBER, 1994

The Secretariat of the Asian-African Legal Consultative Committee
in collaboration with the office of the United Nations High Commissioner
for Refugees (UNHCR) orgnized a seminar on the Establishment of a
Safety Zone for Displaced Persons in their country of origin, in New
Delhi on the 23rd of September 1994. The seminar chaired by Mr. Chusei
Yamada, the President of the AALCC, had for its objective the discussion
of the legal guidelines for the establishment of safety zones for the internally
displaced by armed conflict or internal disturbances. The seminar was
informal in nature, wherein all the participants spoke in their individual
capacities, and no formal conclusions or resolutions were adopted. First
the panelists gave their presentations followed by General Discussions.

The seminar was attended by participants from 27 member States of
the AALCC, viz Arab Republic of Egypt, China, Cyprus, Ghana, India,
Indonesia, Islamic Republic of Iran, Iraq, Japan, Kenya, Republic of
Korea, Myanmar, Mongolia, Nepal, Nigeria, Oman, Philippines, Qatar,
Saudi Arabia, Sri Lanka, Sudan, Syria, Tanzania, Thailand, Turkey, Uganda
and Republic of Yemen. In addition, Mr. B. Sen the former Secretary-
General of the AALCC, and the officials of the United Nations High
Commissioner for Refugee, International Committee of the Red Cross,
were also present. Some eminent professors of the Jawaharlal Nehru
University and the Delhi University also participated in the seminar.

In his welcome address the Secretary-General of the AALCC Mr.
Tang Chengyuan observed inter alia that in view of the number of armed
conflicts, which the world has unfortunately experienced in the recent
years, the problem of refugees and internally displaced persons has assumed
serious dimensions. Establishment of Safety Zones has been initiated and
used as a temporary and partial solution to tackle this problem. However,
such a move involves complex legal and political considerations. He
stated that the main purpose of organizing the Seminar was to discuss
legal issues related to the Safety Zone in an informal manner.

Mr. Chusei Yamada in his address stated that the reason behind the
proposal for the establishment of a Safety Zone was that it would be
easier and more effective to protect displaced persons in their country



rather than outside. Though the proposal entails many difficult problems,
it was indeed a farsighted proposal while considering the events which
followed. The concept of a Safety Zone originally referred to by the
Government of Thailand has relevance not only to alleviating the burden
of the refugees reaching neighbouring countries but also to extending
humanitarian assistance to displaced persons who have not crossed the
border. He cautioned that the compatibility of this concept with the right
to seek asylum and free movement, what should be the relationship to the
sovereignty of the State where such a zone is to be established? Could
the neutrality of international humanitarian assistance be maintained. Legal
principles for the protection of the internally displaced are not clear and
that is the area which should be focussed by the AALCC.

Mr. Toru Iwanami, Deputy Secretary-General of the AALCC presented
the basic working paper, which while dealing with the background, proposed
a legal framework for the establishment of a safety zone for displaced
persons in their country of origin. The guidelines were given under seven
headings namely (1) the aim of establishing a safety zone; (2) conditions;
(3) supervision and management of such a zone; (4) duties of the government
and the conflicting parties concerned; (5) rights and duties of the displaced
persons; (6) protection of the officials of the International organizations
and (7) the closure of the safety zone.

Dr. K. Cheluget, the Acting High Commissioner for Kenya presented
a broad overview of the refugee situation in Kenya. He observed that
unrest in Somalia and Rwanda had brought great difficulties and suffering
upon the population of the country. The creation of a Safety Zone in
Somalia would have definitely helped the fleeing people and would also
not have imposed a heavy burden on Kenya. The critical question which
needed attention was that in the case of Somalia no government existed,
but in a situation where a government does exist, the question of sovereignty
would have to be dealt with very carefully. On the other hand in the case
of Rwanda the concept of a Safety Zone could prove effective. But if
such zones were created they would contradict the principle of non-
refoulement as governments would be tempted to send back the fleeing
persons to their countries, where perhaps they would not be secure.

Mr. Minabere Tom-George, Minister from the Nigeria High Commission
stated that the Fourth 1949 Geneva Convention relating to the protection
of civilians in time of war recognizes the protective umbrella of States
during belligerency. He was of the view that it was the obligation of the
State of origin to create a Safety Zone, but where the State of origin
failed to declare a Safety Zone during armed conflict, that State shall be
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deemed to have abdicated its sovereign responsibility by failing to take
easures necessary for the protection of life, liberty and security of

mersons, thus violating Article 3 of the UN Declaration of Human Rights,
~hich incorporates the right to life liberty and security of every person.
Where the Government failed to establish a Safety Zone the United Nations
General Assembly can by a resolution establish a Safety Zone for the
displaced person in any territorial area of the State of origin it deemed
fit. However, where there was grave threat to "peace and security" during
a national armed conflict in or around the State of origin i.e. in that
region, the United Nations Security Council can direct the UN Secretary-
General to establish a Safety Zone in the country of origin of displaced

persons.

Citing the examples in Somalia, former Yugoslavia and Rwanda he
stated that experience had shown that during civil war, especially where
the Government becomes involved with one of the warring factions, consent
for humanitarian intervention had normally been delayed for purposes of
political or military scores. Where such a delay situation arose the world
community which guarantees global human rights and right to life and
security, should on humanitarian grounds assure a Safety Zone authority
and act expeditiously. He regretted the frequent violation of Human Rights
and emphasized the necessity of creating a Permanent International Criminal
Tribunal having jurisdiction over crimes against humanity so that it might
have a meaningful impact on those who intend to commit crimes against
humanity and war crimes.

The Chief of Mission of the UNHCR Mr. S. Bari stated that the basic
objective behind the emergence of the concept of Safety Zone in refugee
law is to find an alternative to asylum and protection abroad. The UNHCR
had increasingly assumed greater responsibilities for the internally displaced
at the behest of the international community. UNHCR's involvement in
Sri Lanka, Iraq, Former Yugoslavia and Afghanistan are examples of its
comprehensive approach.

How should the international community proceed on the subject? It
Would appear from recent experience that the existing international legal
order is not ready to accept the humanitarian concept of Safety Zone as
a fUll-fledged legal concept yet. It conflicts with too many other legal
concepts of contemporary international law. The best course would be to
agree on some operational criteria and apply the concept in any situation
where the criteria are met. Where conditions are suitable, safety zones
can indeed provide a humanitarian alternative to displacement abroad.
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The UNHCR has adopted the following criteria for its own involvement
with any internally displaced situation:

(a) UNHCR's involvement must not in any way detract from the
possibility to seek and obtain asylum;

(b) UNHCR must have full unhindered access to the affected
population;

(c) adequate provision must be made for the security of staff of
UNHCR and its operating partners and for acceptable operating
conditions; and

(d) UNHCR's involvement should have the consent of all concerned
parties and enjoy the support of the international community.

Mr. Studer Meinrad, the Deputy Regional Director of ICRC, New
Delhi, in his statement on behalf of the International Committee of the
Red Cross observed that the creation of a protected zones within the
framework of International Humanitarian Law must be contemplated first
and foremost as an instrument serving the general requirement of providing
the best possible protection and assistance to populations during arms
conflicts. To that effect the creation of a protected zone must in no way
lessen the protection of the populations not in those zones. He observed
that practice has demonstrated the importance of remaining very flexible
as to the form and definition of such zones, which must be adopted to the
requirements of the moment. In his view the misgivings of States with
regard to the preparation in peacetime of places which might serve as
protected zones in wartime are therefore understandable. He pointed out
that while the express agreement of the parties in conflict may be difficult
to secure it must nonetheless be understood that such agreement is essential
for obvious security reasons. Those seeking to set up a protected zone
bear a heavy responsibility in that respect. He further emphasized that the
creation of protected zones must be accompanied by clear information to
the potential beneficiaries, who must not be misled by false hopes, in
particular, refuge in a Safety Zone does not bestow any right to amnesty;
and whenever populations have been caught up in a process of mutual
hatred, the possibility of creating protected zones must be considered
with special attention to their political implications and security.

Mr. B. Sen the former Secretary-General of the AALCC was of the'
view that the proposal of the Government of Thailand for the establishment
of a Safety Zone in 1986 before the United Nations and then to the
AALCC was essentially then seen in the context of preventing refugee
situations from arising, and was linked in a way to the doctrine of State
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sponsibility. It was a novel idea at that time and it is still regarded as
re eW concept yet to be accepted into international law. In his view the
~o~lowing issues and questions needed to be examined-

(i) What are the objectives and purposes for which the establishment
of a safety zone may be deemed necessary?

(ii) In what situation could a state be expected to establish safety
zone within its territory having regard to the objectives and purposes
for establishment of such zones?

(iii) What modalities should be adopted in the establishment of a

safety zone; and
(iv) What kind of a legal regime should be applicable to the

administration of a safety zone.

Prof. P.K. Das of the Jawaharlal Nehru University addressed himself
to the question as to how safe were these Safety Zones? In his opinion
the Safety Zones themselves were controlled by warring political parties
and unless the political differences were settled it would be as difficult
for refugees to stay within them or outside. Secondly, unless the Safety
Zone is politically neutralized, it would be very difficult to enforce the
regime of Safety Zone. He favoured the establishment of a permanent
International Criminal Tribunal having jurisdiction over crimes against

humanity.
Dr. P.S. Rao, Joint Secretary, Ministry of External Affairs, Government

of India, pointed out that the Safety Zones which had been established
so far had been created on individual basis, hence no firm conclusions
should be drawn as to the status of the concept of Safety Zones in
International Law. Any attempt towards codification of existing principles
would be fraught with difficulties, and such codification could well be
detrimental to the cause of the suffering people. What was actually required
was to have an extremely cautious view on the legal front. Safety Zones
did serve a humanitarian need but in the creation of Safety Zone it was
absolutely necessary to have the consent of the state concerned particularly
where a Government was in a position to do so. On the question of
establishment of an international criminal court, he expressed the views
~hat it was necessary to have a court as the instance of genocide was
Increasing as is illustrated by the examples of Bosnia, Rwanda, Cambodia
etc.

Dr. Salama, First Secretary from Egyptian Embassy in New Delhi
agreed with Dr. Rao and stated that the legal framework for a safety zone
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should not be confused with the humanitarian needs of people in distress.
International Law docs not recognize the status of Safety Zones and what
exists is only the protection of the 1949 Geneva Convention. In the po t-
cold war period what is required is flexibility and not rigidity and the
consent of the State is the cornerstone of the establishment of the Safety
Zone and what is actually required is to bring Safety to people and not
people to Safety.

Mr. Tom George, Minister from Nigeria High Commission emphasized
the relevance of the work of the AALCC in the progressive development
of international refugee law relating to the establishment of Safety Zones.
The AALCC had all along held the view that displaced persons were
different from refugees. A safe Place was required for persons displaced
by armed conflicts. An international criminal court was necessary to
ensure that the perpetrator of genocide would not go unpunished.

Mr. LB. Ojobo, First Secreatary of Nigeria High Commission, New
Delhi, observed that just as the 1951 Refugee Convention, 1969 OAU
Convention and the 1984 Cartegena Declaration, had been adopted and
enforced to protect refugees, similarly displaced persons who were victims
of armed conflicts required Safety Zones. The principles applicable to
the Safety Zones should be recognized and regularized. The needs of the
internally displaced persons had to be safeguarded.

Mr. Paitoon Songkaeo, Second Secretary from Embassy of Thailand
stated that it was at the request of his Government that the topic was
taken up at the Kathmandu Session of the AALCC and that at present
there were no refugees in his country as all of them had voluntarily
returned to their own country.

Mr. Bari, Chief of the Mission, UNHCR, reiterated that though the
time was not yet ripe to codify the principles on the creation of a Safety
Zone, but there was a recognized need to consider the application of the
idea in various situations which present themselves. In his view what was
required were operational guidelines similar to those which had been
adopted by the UNHCR, and that the Safety Zones should not be used for
ulterior purposes.

The delegate of ICRC stated that it was necessary that existing
international humanitarian law be applied and respected in a better manner.
Pending the codification of the principles and rules applicable to Safety
Zones, there was a need to ensure better respect for existing international
law.
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v. Agenda for Peace : Convention on the
Safety of United Nations and

Associated Personnel: An Overview

(i) Introduction

The item Agenda for Peace: Convention on the Safety of the United
Nations and Associated Personnel has been on the agenda of the Committee
since the Kampala Session (1993). At the Tokyo Sesson (1994) the
Committee approved the Secretariat's proposal to initiate preparation of
detailed studies on two specific issues raised in the United Nations Secretary-
General's report entitled "Agenda for Peace" namely, (i) examination of
legal issues in the context of demining and (ii) developing the framework
of an International Convention on the Protection of personnel engaged in
peace-making, peace-keeping and other humanitarian activities undertaken
by the United Nations.

With regard to the second issue, it will be recalled that on 9th December
1994, the General Assembly on the recommendation of the Sixth Committee
adopted and opened for signature the Convention on Safety of United
Nations and Associated personnel. The Convention will enter into force
30 days after the deposit of the twenty-second instrument of ratification
or accession. The Secretariat Brief prepared for consideration at the Doha
Session contains a note on this Convention including its legislative history
and brief comments on its substantive provisions.

Thirty-fourth Session: Discussions

The Assistant Secretary-General (Mr. Asghar Dastmalchi) introducing
the Document AALCCIXXXIV lDoha/95/9 stated that this item has been
under consideration of the Committee since the Kampala Session. Against
the background of the recommendations made in the United Nations
Secretary-General study "Agenda for Peace" submitted to the 47the Session
of the General Assembly, the Committee at its Kampala Session established
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a Working Group to consider and advise the Secretariat in the Preparation
of a Study, which, it was envisaged, could be a contribution of the
AALCC to the Commemoration of the Fiftieth Anniversary of the United
Nations. The Working Group met only once and held preliminary discussion.

At the Tokyo Session, the Committee directed the Secretariat to prepare
studies on two specific issues namely (i) examination of legal issues in
the context of demining and (ii) developing the framework of an
international convention on the Protection of Personnel engaged in Peace-
making, Peace-keeping and other humanitarian activities undertaken by
the United Nations.

With regard to the first item, the Secretariat prepared a detailed note
which was included in the Brief submitted for the consideration of the
AALCC's Legal Adviser's Meeting held in New York on 27th October
1994.

As for the second item, the Secretariat, taking into account the
discussions at the Sixth Committee during the 48th Session of the General
Assembly, prepared a note which was also included in the Brief for the
AALCC's Legal Advisers Meeting.

Subsequently, in the light of the developments at the 49th Session of
the General Assembly, which culminated in the adoption of the "United
Nations Convention on Safety of United Nations and Associated Personnel",
the Secretariat prepared an Overview of the Convention. This could be
found in the Document referred to earlier.

As for the Preparation of a Study for submission on the occasion of
the Fiftieth Anniversary of the United Nations, the Secretariat proposed
that a study entitled "AALCC's Supportive Role to the United Nations'
be undertaken. In that study besides a compilation of the AALCC's various
initiatives over the last 15 years in relation to the work of the United
Nations and its Agencies, its future role in this context could be considered.
It will be a 25 to 30 pages booklet, which could be circulated on the
occasion of Fiftieth Anniversary. He placed this proposal for the
consideration and approval of the Member Governments.

The Delegate of Japan welcomed the adoption of the Convention on
the Safety of United Nations and Associated Personnel as a step for
increased international cooperation in preventing the danger and in
establishing the framework to punish those who violated laws. He said
that the Convention should be applied not only to the personnel of the
U.N. Peace-keeping operations, but also to those who were involved in
other activities for humanitarian purposes, and also to the members of
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(ii) Decesion on "Agenda for Peace"

(Adopted on 22nd April 1995)

The Asian-African Legal Consultative Committee at its Thirty-fourth
Session:

Having considered Document No. AALCCIXXIVIDOHN95/9 which
contained a preliminary analysis of the Convention on the Safety of the
United Nations, and Associated Personnel;

Taking Note of the Secretariat initiative to undertake preparation of
study on Legal Issues concerning demining;

1. Directs the Secretariat to consider initiating joint programme in
co-operation with the International Committee on Red Cross (lCRC) and
other organizations engaged in similar work;

2. Decides to include on the Provisional Agenda of its Thirty-fifth
Session, the item entitled "Agenda for Peace and Related matters".
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(iii) Secretariat Brief
Agenda for Peace : Convention on the Safety of

United Nations and Associated Personnel
An Overview

The Secretary-General of the United Nations in his Report entitled
"An Agenda for Peace" made several recommendations with a view to
strengthening the role and capacity of the United Nations in four areas
namely, Preventive diplomacy, Peace-making, Peace-keeping and Peace-
building. He drew attention to the issue of the Safety and Security of
Personnel involved in these operations. In a resolution adopted at the
47th Session, the General Assembly endorsed the concern expressed by
the Secretary-General and condemned any hostile actions against United
Nations personnel, including deliberate attacks against United Nations
personnel, including deliberate attacks against United Nations peace-keeping
operations and those engaged in humanitarian operations. It requested the
Secretary-General that while planning future peace-keeping operations
and in making recommendations for their deployment, to give particular
attention to adequate protection for peace-keeping and other United Nations
personnel. I

Subsequently, the President of the Security Council in his statement
made on 31 March 1993, on behalf of the Security Council recognized
the need for all relevant bodies of the Organization to take concerted
action to enhance the safety and security of United Nations forces and
personneJ.2

The Secretary-General submitted a report to the General Assembly's
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the consideration ofthe item in the Sixth Committee, New ZeaLand submitted
a "Proposal for a draft Convention on responsibility for attacks on United
Nations personnel" (A\C.6\48\L.2) and Ukraine submitted the text of
"the Draft International Convention on the Status and Safety of the personnel
of the United Nations Fores and Associated Civilian Personnel."
(A\C.6\48\L.3). After general statements by several delegtions it was
decided to constitute a Working Group which met under the Chairmanship
of Mr. Kirsch from Canada. The Chairman in his Report drew attention
to the various issues raised in the context of the conclusion of an international

legal instrument.
By its resolution adopted on 9 December 1993, the General Assembly

expressed grave concern at the increasing number of attacks on United
Nations personnel that have caused death or serious injury. It recalled the
reports of the Secretary General, the report of the Special Committee on
Peace- keeping Operations and the resolution of the Security Council 868
of 29 December 1993, and noted with appreciation the oral report of the
Chairman of the Working Group and the draft proposals submitted by the
delegations of New Zealand and Ukraine. It decided to establish an Ad
Hoc Committee open to all Member States to elaborate an international
convention dealing with the safety and security of United Nations and
associated personnel, with particular reference to responsibility for attacks
on such personnel. It authorized the Ad Hoc Committee to hold a session
from 28 March to 8 April 1994 and if necessary a further session from
1 to 12 August 1994 to prepare the text of a draft Convention taking into
account any suggestions and proposals from States as well as comments
and suggestions that the Secretary-General may wish to provide. Finally,
it requested the Ad Hoc Committee to report to the General Assembly
at its Forty-ninth Session on the progress made towards the elaboration
of the draft convention. (Resolution 48/37).

Work of the Ad Hoc Committee
In a Note submitted by the Secretary-General for the consideration of

the Ad Hoc Committee, he referred to the General Assembly Resolution
48/37 and observed that "the Assembly has made it clear that the subject
matter of the future convention should not be limited to the issue of
responsibility for attacks on the said personnel, and it has mandated the
Committee to broaden the approach, reflected in the draft submitted by
New Zealand by giving consideration to other ideas, including those
contained in the draft put forward by Ukraine." (A\AC.242\1). The Secretary-
General was of the view that the proposed Cor.vention "should incorporate
the set of principles and obligations contained in current multilateral and
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bilateral treaties and codify customary international law as reflected in
the recent practice of the United Nations and Member States." (A\AC.242\1).
In that context, he drew attention to the model Status of Forces Agreement
which is being used by the United Nations as a basis for concluding
bilateral agreements with the Member Governments on the matters
concerning United Nations operations.

The Ad Hoc Committee held its First Session from 28 March to 8
April 1994. Apart from the Note submitted by the Secretary-General, it
had a set of proposals for consideration. New Zealand and Ukraine jointly
submitted a draft combining their respective proposals submitted earlier.
Another working document was submitted jointly by Denmark, Finland,
Iceland, Norway and Sweden. This document contained a set of elements
which the sponsors believed should be included in any new legally binding
instrument concerning the afety and security of the United Nations and
associated personnel.

The Ad Hoc Committee decided to constitute itself as a Working
Group of the whole for consideration of various proposals before it.
During the meetings of the Working Group, a number of amendments
and proposals for new articles were submitted by delegations which included,
India, China, Guyana, Russian Federation and tile United States. The
Working Group established two consultation Groups which prepared a
"Negotiating text" consisting of articles 3 to 27, as no text could be
prepared on article 1 (definitions) and 2 (Scope of the Convention).

The Ad Hoc Committee's second Session was held from 1 to 12
August 1994. The 'Negotiating text' prepared earlier at the first session
was taken as a basis for further discussion. It established an open-ended
informal Working Group with the mandate to negotiate the texts of articles
I and 2. At the 5th meeting of the Working Group, the Chairman of the
informal Working Group submitted a single article on scope and definitions
which paved the way for the preparation of a consolidated negotiating
text which contained the texts of article 1-2 and articles 3 to 27 of the
negotiating text as prepared at the first Session of the Ad Hoc Committee.

Consideration at the Forty-ninth Session
During the 49th Session of the General Assembly, the Sixth Committee

at its third meeting on 26 September 1994, re-established the Working
Group which took up for consideration a "Revised negotiating text". The
Working Group in its 11 meetings held between 3 to 14 October, elaborated
a draft preamble and reviewed the articles in the "Revised negotiating
text". Apart from the editorial and technical changes, the Working Group
also agreed to make certain structural changes in the text under negotiation.
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The scope of the Convention extends to the protection of ~road categories
of personnel which are grouped as United Nations and assoclate~ perso~nel.
"United Nations personnel" as defined in article 1(a) compnses various
categories of personnel engaged or dePol~yed by t~e Sec~e~~-General ~!
the United Nations which include rruhtary, police, civilian and. o~h
officials and experts on Missions of the United Nations, its Spe~lahzed

o . 0 E A Article 1(b) stipulatesAgencies or the InternatlOnal Atorruc nergy gency. .
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personnel namely, (i) those assigned by' a Government or an inter-
governmental organization pursuant to an agreement of the competent
organ of the United Nations; (ii) those engaged by the secretary-Ge?era~
of the United Nations or by a Specialized Agency or by the Intern~t1o?a
Atomic Energy Agency; and (iii) persons deployed by a human~tanan

. . d agreement With thenon-governmental organlzahOn or agency un er an
Secretary-General of the United Nations.

A key provision dealing with the scope of the Convention is article
l(c) containing the definition of "United Nations Operation". It means an
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operarron estab IS e by the competent organ of the United Nations in
accordance with the Charter of the United Nations and conducted under
United Nations authority and control for the purpose of maintaining or
restoring international peace and security., In addition, if the Security
Council and the General Assembly consider that there exists an exceptional
risk to the safety of the personnel participating in any operation, that
operation could also be declared as United Nations operation within the
purview of this Convention.

Article 2 of the Convention limits the scope of the Convention. It
specifies that any United Nations operation authorized by the Security
Council as an enforcement action under Chapter VII of the Charter of the
United Nations in which any of the personnel are engaged as combatants
against organized armed forces, will not be covered under this Convention.
Such operations will be governed by the law of international armed conflicts.

The text of Article 3 on 'identification' which has been borrowed
from the Geneva Conventions of 1949 and its two Additional Protocols
provides that the military and police personnel, their vehicles, vessels
and aircraft should be properly identified. As regards other categories of
personnel, their vehicles, vessels and aircraft, it has been left to the
judgement of the Secretary-General.If he considers that such an identification
would entail risk, the involved personnel may carry only appropriate
identification documents.

Article 4, establishes the legal basis for carrying out the United Nations
operation. It provides for the conclusion of an agreement between the
Host State and the United Nations on' the status of the United Nations
operation and the personnel engaged inthat operation. Such an agreement
among other things, would provide for privilege's and immunities for
military and police components of the operation. It may be mentioned
that the officials of the United Nations and experts on United Nations
missions are covered by the United Nations Convention on Privileges
and Immunities and the Convention on Privileges and Immunities of the
officials of the Specialized Agencies. Further, the Vienna Convention on
Diplomatic Relations (1961) and Vienna Convention on Consular Relations
(1963) contain elaborate provisions concerning inviolability of diplomatic
missions and consular premises. The Status of forces Agreement concluded
between the United Nations and the host Government provides for the
privileges and immunities of armed forces and other personnel deployed
by the United Nations. The inclusion of such a provision in this Convention
has been considered desirable with a view to strengthen this practice on
a firm legal basis.
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duly established, they should be promptly ·released an~ ::t~rn;~:~se ~~:y
Nations or other appropriate authorities. Further untt .eir d rd f
should be treated in accordance with universally recogOlzed stan ~ s of

d irit f the Geneva ConventIons 0human rights and the principles an spin 0

1949.
.' d . . I 9 which deals withThe thrust of the Convention IS foun 10 artic e . U ited
1 . list of crimes against m

two matters. First, paragraph contains a h bli t' of tne State
N . . d I and second t e conga Ion 1~ations and associate personne, . te
party to make these crimes punishable under its national law by appropna
penalties taking into account their grave nature.

It may be mentioned that this is not a novel provision. Similar provisions
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are set out in earlier Conventions dealing with aspects related to suppression
of terrorism and punishment of the offenders. Those include: The Convention
for the suppression of unlawful Acts against the Safety of Civil Aviation
signed at Montreal on 23 September 1971, the Convention for th~
Suppression of Unlawful Seizure of Aircraft signed at the Hague on 16
December 1970, the Convention on the Protection and Punishment of
Crimes againt Internationally Protected Persons, including Diplomatic
Agents, New York, 14 December 1973 and the International Convention
Against the Taking of Hostages, 17 December 1979.

The key elements of article 9 are: (i) it is the intentional act by the
offender; (ii) principle of universality for the assertion of jurisdiction;
(iii) serious nature of the crimes; (iv) the concept of threat and attempt
to commit such crimes; (v) participation of accomplice; and (vi) duty of
States to make these crimes punishable under their national laws by
appropriate penalties keeping in view their grave nature.

Article 10 deals with the problem of national jurisdiction. It follows
the precedents established by the earlier conventions in addressing issues
such as concurrent jurisdiction on grounds of territorial effectiveness
and active and passive nationality. Any State party which takes appropriate
measures to establish its jurisdiction would inform the Secretary-General
of the United Nations. Subsequently, if that State party rescinds its
jurisdiction, it would inform the Secretary-General accordingly. Paragraph
4 of the article deals with the exercise of jurisdiction by a State party in
whose territory the alleged offender is present and it does not extradite
such person to another State which has already established its jurisdiction.
Lastly, paragraph 5 specifies that this convention does not exclude those
already existing under national law.

Article 11 envisages promotion of co-operation among State parties
in the prevention of crimes against United Nations and associated personnel
by way of taking all practical measures to prevent preparations in their
respective territories the commission of those crimes within and outside
their territories and exchange of information in this regard.

Article 12 provides that information regarding commission of a crime
listed in article 9 should be promptly sent to the Secretary-General of the
United Nations.

Article 13 is based on the provisions incorporated in earlier conventions
uch as The Hague and the Montreal Conventions. Any State party to the
':onvention is obliged to take appropriate measure under its national law
alleged to ensure that alleged offender does not escape from its territory.
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. I 14 obligates any State party in whose territory the allegedArtiC e . . . tl. sent if it does not extradite that person, to initiate promp Y
d. nder IS pre , .' . I IOlle . roceedings in accordance With Its natrona aw.

secuuon p
pro . I 15 dealing with the extraditions of alleged offenders follows

Artlc e . I'
d t established by the earlier conventIOns. t Imposes no

h Prece en s . . b d b
t e . a d leaves the question of extradition to e governe y

bli aUons n .'o ~g Th State parties however, undertake to include the cnmes
t onallaw. e di . .na I. . I 9 s extraditable offence in their future extra ition treaties.

li ted m artic e a h SIS State party receives a request for extradition ~rom ~ot er t~te
If anY . h h' h it has no extradition treaty, it may consider thiS conventtOn

arty Wit w IC I . .
:s a legal basis for extradition.

Article 16 envisages co-operation among State parti~s in connecti~n
. h . inal proceedings brought in respect of the cnmes set out m

Wit cnml
article 9.

Article 17 guarantees fair treatment, a fair trail and full p.rotection of
rights of the alleged offender at every stage of the proceedmgs.

Under Article 18, the State parties would communicate to the Se~retary-
General of the United Nations the final outcome of the proceedmgs.

Arti I 19 provides for the wider dissemination of this convent~on,
ICefT . t ction

and inclusion of its provisions in the programmes 0 nu itary ms ru .

Article 20 entitled "Saving clauses" provide~ that this ~on:ention
would not affect: (a) The applicability of internatl~nal humamt~an la~

. d d f h man nghts as ·contamed 10and universally recogmzed stan ar sou ..'
international instruments in relation to the protection of Umted N~~.~.ns
operations and United Nations and associated personnel or the res~nsl ility
of such personnel to respect such law and standards; (b) ~e nghts. and
obligations of States, consistent with the Charter of the ,!m~ed Natl~;
regarding the consent to entry of persons into their terntones; (c)
obligation of United Nations and associated perso.nnel to act ~nac.co~~~:
with the terms of the mandate of a United Nations operatl~ns, ( .

. ib el to a Umted Nationsright of States which vountanly contn ute personn .. , . . ch operation'
operation to withdraw their personnel from participation m su. h ~
or (e) The entitlement to appropriate compensation payable I~ t e ev~n
of death, disability, injury or illness attributable t~ peace-~eep1Og se~lce
by persons voluntarily contributed by States to Umted Nations operations.

Article 21 recognizes that this Convention wo~ld not be construed in
such a way as to derogate from the right to act 10 self-defence.

. li tionArticle 22 dealing with settlement of disputes concern1Og app ica
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or interpretation of the convention .
and subsequent reference to th I pro~Ides for recourse to arbitration
.t I. e nternationa] C f .
1 a so considers the possibilit f . ourt 0 Justice. Howevery 0 entenng· '
to such a reference to the It. reservation by a State partyn ernational Court of JustiA . I Ice.

. rtic e 23 envisages convening of a meeti
review the implementation of th C . ng of the State parties to. h e onvention and blWit regard to its application. any pro ems encountered

Articles 24 to 29 contain final clauses deali . .
accession, entry into force de .. mgWith Signature, ratification

. ' nuncianon and authentic text. '

This convention is open for si1995 at the United Nations H dgnature ~y all States, until 31 December
&. ea quarters In New Y k I .
force thirty-days after twent t . or . t Will come intoy- wo Instruments f .fi .
approval or accession have been de osi d . 0 ran rcation, acceptance,
the United Nations. p site With the Secretary-General of

General Comments

.Over the last few years, there has been i .'.
United Nations in dealing with cri en increasmg Involvement of thecnses and co ft" . .
as many as 16 peace-keepin . n ICt situations. There are
deployed nearly 75,000 perso~:~e~:~:n~ ~.here the ~~ited Nations has
of violent attacks and commi f CIVIIan and military. The number

ission 0 other typ f cri
personnel have increased manifold. es 0 cnmes against these

The Convention on the Safety of the Uni .
personnel provides a useful 1 1 f e United Nations and associated

ega ramework.

The Convention would a 1 tNations whether it is pep kP Y .0 any operation mandated by the United
ace- eepIng or h ..

coverage to the different catezori ~manltanan. It would extend its
military personnel pol' gones of United Nations personnel including

, Ice personnel d ci T 'coverage is in line with the i . an CIVIIan personnel. Such a broad
" e mcreasmg in 1In various kinds of ope ti vo vement of the United Nations

. . ra Ions. The in 1orgamzations and its personnel in an vo. vement. of non-governmental
be carefully executed. y United Nations operations should

It is the established practice to seek
to the beginning of any United Nation cons~nt ~f the host State prior
The problem, however would' s operation In the concerned State.
th h ,artse where beca f h .e ost government may not be . use 0 t e Circumstances,
whether the conflict situati . In full control of the situation. Similarly

. on IS one of an . t . '
non-international armed fl. In ernational character or acon ict would aI d· . 'such a consent. so pose ifficulties in obtaining
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The States which agree to send their military pesonnel to join the UN
operation do it on a voluntary basis. The provisions of the United Nations
Charter impose no such obligation. It has been the practice of the United
Nations to conclude bilateral agreements with the concerned states on the
basiS of status-of forces agreement. Of late, it has been a model for
concluding bilateral agreements for the deployment of civilian personnel
as well. It is for consideration whether the personnel deployed pursuant
to a mandated United Nations operation should remain under the command
and control of the United Nations. While it is recognized that there is
certain distinction between the direct operation by the UN and UN authorized
operations, however, the recent events have shown that unilateral withdrawal
of the military contingents by certain States put the entire United Nations
operation in jeopardy. Such a situation would pose grave risk for the
safety and security of other United Nations personnel engaged in that

operation.
The main thrust of the Convention is to establish the duty of States

to take all appropriate measures to ensure the safety and security of the
United Nations personnel. The host State, in particular, would assume
the responsibility to protect United Nations personnel who are deployed
in its territory from attacks or other acts of violence. The host State
should give due respect to the international character of the United Nations
operation, respect privileges and immunities of the United Nations operation,
and immunities of the United Nations Personnel and take all necessary
measures to ensure safety and security of the personnel deployed to carry

out that operation.
Article 105(1) of the United Nations Charter stipulates that "The

organization shall enjoy in the territory of each of its Members such •
privileges and immunities as are necessary for the fulfilment of its purposes".
Further, the General Convention on the privileges and Immunities of the
United Nations, approved by the General Assembly on 13 February 1946
and the Convention on Privileges and Immunities of the specialized Agencies
approved on 21 November 1947 elaborate provisions dealing with the
privileges and immunities of the United Nations and the Specialized
Agencies respectively. The 'Status of forces' agreement incorporate relevant
~rovisions from these Conventions and provide for certain privileges and
immunities of the military and civilian personnel deployed in the United
Nations operations. Further, as regards the civilian contractors and non-
governmental organizations and their personnel who are engaged in United
Nations operations through contractual or other arrangements, it may be
pointed out that the Security Council in its resolution 868 of 29 September
1993, decided that the safety and security arrangements undertaken by
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the United Nations or the host country should extend to all persons
engaged in operations authorized by the Security Council (A\AC.242\1).
A word of caution is necessary in this regard. Extension of privileges and
immunities to such a wide category of people may open the door to its
abuse. Identification of such personnel and keeping their track record
will not be an easy job, especially when they are engaged in humanitarian
operations. If proper measures are not taken, there might exist a certain
risk of undermining the rights of sovereign states. The host government
may not agree to extend privileges and immunities to locally employed
or to any non-governmental organizations whose credibility is questionable.
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VI. Follow-up of the United Nations
Conference on Environment and

Development

(i) Introduction

The General Assembly at its Forty-seventh Session by its resolution
47/190 adopted on 22 December 1992, endorsed the Rio Declaration on
Environment and Development, Agenda 21 and the Non-legally Binding
Authoritative statement of Principles for a Global Consensus on the
Management, Conservation and Sustainable Development of all types of
forests as adopted at the Rio Summit on 14 June 1992.

At the AALCC's Kampala Session held in early 1993, the Committee
took note of the outcome of the Rio Summit and the subsequentdevelopments
at the 47th Session of the General Assembly. It directed the Secretariat
to continue the follow-up work on certain areas which included, the
Work of the Commission on Sustainable Development, particularly in
relation to the implementation of Agenda 21. The follow-up of the successful
conclusion of the Framework Convention on Climate Change and the
Convention of Bio-diversity was considered another priority area on which
the AALCC's work should be focussed.

At the AALCC's Thirty-third Session held in Tokyo in January 1994,
the Committee directed the Secretariat to continue monitoring the
developments in these areas and submit a report for the consideration of
the Member Governments at the Doha Session. It also took note of the
progress in respect of the negotiations on the Convention to Combat
Desertification andasked the Secretariat to work in co-operation with the
Organisation of African Unity (OAU) in the preparation of a study on
this Convention. The Secretariat study for Doha Session contains a brief
Note on the major developments during the year 1994 and detailed Notes
on three Environment Conventions namely. the Framework Convention
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on Climate Change, the Convention on Bio-diversity and the Convention
to Combat Desertification.

Thirty-fourth Session : Discussions

The Assistant Secretary-General (Mr. Asghar Dastmalchi) introduced
this topic and recalled that the item 'Environmental Law' had been on
the agenda of the AALCC over the last two decades. From Stockholm
Conference of 1972 to the Rio Conference of 1992 the AALCC's work
programme had kept pace with the development of Environmental Law.
It had been the endeavour of the AALCC Secretariat to prepare studies
and reports on major environmental law conferences with a view to assist
Member Governments in their effective participation in those Conferences.

The Rio Summit of 1992 heralded in a new era of international co-
operation in the field of environmental matters. The successful conclusion
of three recent environmental law Conventions namely the Framework
Convention on Climate Change, the Convention on Bio-diversity; and the
United Nations Convention to Combat Desertification provided for new
legal regimes in their respective areas. He recognized that the Environmental
law in general and the Implementation of Agenda 21 including the legal
regimes established by recent environment convention were of great
importance. How far these new legal regimes have met with the expectations
of the developing countries needed to be considered.

He drew attention to the Secretariat Document No. AALCCIXXXIV /
Dohal9517 which contained Notes on the outcome of the first meeting of
the Conference of the Parties of the Bio-diversity Convention held in
Bahamas from 28 November to 9 December 1994 and the progress made
subsequent to the adoption of the Convention to Combat Desertification.
He said that the Secretariat had not prepared any study on the Framework

. Convention on Climate Change as the first meeting of the Conference of
Parties to the Climate Change Convention was held recently in Berlin
from 28 March to 7 April 1995.

Mr. Dastmalchi observed that on two crucial issues namely, the fmancial
mechanism and the transfer of technology to the developing countries,
much remains to be done. The AALCC Member States have vital stakes
in the implementation of these three Conventions. The Doha session
provided ~ good opportunity to identify the issues which were of key
importance and arrive at common position among the Member States.

Turning to the AALCC's Work Programme, the Assistant Secretary-
General stated that during the year 1995, because of the financial constraint,
the AALCC Secretariat could not participate in any environmental meetings.
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fi d s to strengthen and
lIe hoped that the Member Countries woul~ lOh.W~yld It was an area

ort the AALCC's Work Programme 10 t IS ie e· United Nations
SUhP;rethe AALCC has a great potential role: .Ththe AALCC in its
w (UNEP) was keen to join .
Environment Progra~me . Other United Nations AgenCies,
initiatives and prOVIde expertistei Organizations were equally keen to
International and Non-governmen a . hould utilize this opportunity

. rt H w the CommIttee s .
lend their suppo. 0 t reflect and direct the Secretanat

f the Member Governments 0was or
accordingly. f h

... an account of the outcome 0 t e
The Delegate of PhlltP~m~s ;::~ramework Convention on Climate

first conferen~e of t~e partletsl °Among the substantive matters taken up
held 10 Berhn recen y. .. . .

Change . I d d adequacy of commitments, joint ImplementatlOn,
by the ~onfere~~~::~ ~n~ ~ransfer of technology. With regard to adequacy
financlal mec f decided to issue a mandate to start the.t nts the con erence . I
of comml me , h. mmitments of developed country parties. t

s of strengt emng co . .. th
proce~ d ilot phase for joint implementation acuvines among . e
estabhshe a P . d a voluntary basis for the developmg

I d ntry parties an on . f
deve ope C?U d d the importance to developing countnes 0
country parties. It un erdscfiore . I resources He informed the meeting

h I transfer an manCla . . htee no ogy . ... d I ith the effects of chmate c ange.
about his country's initiatives to ea Wl

. d the crucial role which the AALCC
The Delegate of Sudan recogmzse t . the environmental matters,

. . ti Member ta es 10
could play 10 aSSlS109 h. lementation of the recently adopted
especially in the follo,:-uP to t e imp mple of the reservations inserted
environmental Con:en~lOns. He g~::;no~x:atification of the Bio-diversity
by several countnes 10 the con . t ld examine these reservations

. Th AALCC Secretarla cou
Convent.lOn. e bout their validity. It could thus play a
and advise the M~mber. States a f the environmental conventions
key role in promotmg Wider acceptance 0

among the AALCC Member States.

The Delegate of China observed t?at ter~hw:~~:~~s~:~~~;:~~:c~~
and environment should be harmomze W th f sustainable growth.
as to bring the society and economy ont~/. ~ad ;ations Conference on
It was against this background that the me h ld i RI·Ode Janeiro in

I t (UNCED) was e 10Environment and Deve opmen
June 1992. . d

. . S .t the World community an
While recognizing that since RIO umrm

d
h ' de a lot of efforts in

. . ti s concerne ave ma
the Internattonal Organlza l~n f h UNCED the delegate expre-ssed
carrying out various resoluttons 0 t e .'1 mmunity especially
the view that the efforts made by the internatlona co ,
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by the developed countries were not en .
requirements of the effective' I ?ugh 10 comparison with theImp ernentation f vari . .
UNCED. Instead of taking sub tanti . 0 vanous deCISIOns of thes antive actions th d I
have obviously retrogressed from their .. ' e .eve oped countries
UNCED. He hoped the developed co t ?ngmal commitments made at the. . un nes would fulfill th . .
of providing new and additional f . I err comnutments. 10anCla resources d .
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Climate Change was a major envir .
world community. The United N ti Conmenta! Issue confronting thea IOns onvention on Cli Ch
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h
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of greenhouse gas concentrations in the J e 0 ta I izatron
prevent dangerous anthropogenic interf;tmosPh~re at a l~vel that would
and stipulated that the developed e;ce With the climate system",
combating climate chan e and country arties should take the lead in
the global partnership, L:. the d:~:l~d:~~e effe~ts thereof. It also forged
to provide financial and technol . al P . ountnes have the responsibility
in order to help them com 1og~th assl~tance .to ~e developing countries
year after the entry into forc~ Yofth cthelr o~lIgattons. Regrettably, one

h
e onventton the did .
rave not adequately complied with their blizatu eve ope countnes
to honour their commitment of idirn iganons, and they have failed
resources and transferring teehn I provr mg new and additional financial

. 0 ogy. He stressed that . 1
compliance with the obligatio . practica and effective
priority. ns as set out In the Convention was the top

.With regard to the issue of "... .'"
Article 4,2 (a) and (d)'t li d JOInt implementation provided for in
In his view, no develo~i~:~P ie t o~y to the developing country Parties.
under the Convention' a d elonini arty has any limitation commitment

'1 " . ,eve OpIng country Part ..pi ot JOInt Implementation act" .. t y may participate in the
country Parties should not s~:;/t~n. a vol~n~ary ~as.is, ?ut the developed
onto the developing country Part' el~ emission limitation commitments
Further joint implementation coul;es 1 y:eans of joint implementation.
for the developed count P . on y. regarded as an auxiliary means
should fulfil their commiime:I:~ ~~d~:?lement th.e ~onvention. They
gases mainly by adopting measur . m~ the enu~slOn of greenhouse
fu~d .an~ technology used by the ~::;l~heir domestic de?~ments. The
of JOInt Implementation could not be tak:

d
country PartIes. In ~ project

should fulfil in terms of pro idi fu as part of the obligations they
.. . VI mg nd and tech I HJOInt Implementation should be . d no ogy. e stressed that
of all the parties and should full carne outhton a vo~untary and equal basisy respect e sovereignty of the developing
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countries. It was a means in which the developing country Parties help
the developed country Parties to implement the Convention.

With regard to the Convention on Biological Diversity he said that
the developed country Parties should provide new and additional financial
resources to enable the developing country Parties to meet the agreed full
incremental costs to them of implementing measures which fulfil the
obligations of this Convention. In his view, the amount of the fund needed
by the Convention should be decided by the Conference of parties according
to the requirements of implementing the Convention, and should be raised
by the future financial mechanism in accordance with its replenishment
procedure. The developed country Parties should honour their obligations
under the Convention through the future replenishment procedure of the
financial mechanism. As an interim financial mechanism, GEF should set
the ratio of the fund used for the Convention and take immediate measures
to make sure that it will obtain the fund in order to implement the
Convention. He informed the meeting that his country has fonnulated the
action plan on biological diversity and fonnulating the country studies

with the help of the UNEP.
As regards the United Nations Convention to combat Desertification

in those Countries Experiencing serious Drought and/or Desertification,
particularly in Africa it will facilitate the international cooperation in
this field. He pointed out that the rights and obligations provided under
the Convention were uneven, because the developed country Parties did
not undertake any substantive obligations to implement the Convention
particularly in terms of financial resources and mechanism. He appealed
to the world community especially the developed countries to fulfil their
commitments made at Rio Summit and provide fund and technology to
the developing countries. Only in this way could the global desertification
be halted for the benefit of the mankind.

"The Delegate of the Republic of Korea drew attention to the fact
that there seems to be no problem about the transfer of technology in the
public domain and the transfer of privately-owned technology, although
the latter would raise intellectual property rights issues. However, in case
of the publicly-owned technology such as the ones owned by the government
poses special problems. He suggested that the AALCC could identify
these problems and prepare a framework and certain guidelines to help
transfer of such technology. This could be useful for the countries in this
region and facilitate the transfer of needed technology.

The Delegate of Kuwait referred to Principles 15, 23 and 24 of the
Rio Declaration on the Environment and Development. She recognized
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that Agenda 21 represented a work programme for the next century and
addressed the environmental issues within a developmental framework.
She informed the meeting that the Environment Protection Council, the
Agency responsible for the environmental matters in Kuwait, established
a sub-committee to review and assess her Government policies and
legislations concerning environment protection in the light of
recommendations made in Agenda 21. She said that her country actively
participated in the meetings of the Inter-governmental Negotiating Committee
for Climate Change, including the recent Berlin Conference. Among the
issues stressed by her delegation included the constitution of the Members
of the Bureau which should include a representative of the developing oil
producing countries to protect the interests of this small vulnerable group;
adoption of protocols by consensus, joint implementation strictly between
developed countries and implementation of the current commitment by
the developed countries.

The Delegate of Sri Lanka said that there was a global consensus that
environment and development were closely interwoven. In his view, while
the high level of consumption was the main cause of environment degradation
in the developed countries, poverty, under development and lack of resources
resulted in environmental degradation in the developing countries. Further,
while there was common responsibility of the international community,
the developed countries should share the greater responsibility in taking
corrective measures to protect the environment.

The Delegate of India recognized that the UNCED established the
importance of sustainable development which enveloped the two concepts
of development and environmental protection. It also forged the foundations
of a global partnership for environmental protection based on the fact
that the environment of the entire world was common and both the developed
and developing countries had a responsible role to play in ensuring
sustainable development.

He observed that developing countries found it difficult to adequately
pursue concerted approach to development in situations where protectionism
was rising, the debt burden was increasing, terms of trade were continuing
to deteriorate and reverse financial resource flows were taking place.
Moreover, unless widespread poverty in developing countries was tackled
head-on, we would be avoiding at our own peril tackling an important
cause of environmental degradation in the developing world.

He said that decisions regarding development strategies in pursuance
of sustainable development were matter of national decision-making. The
role of international cooperation should be to support and supplement,
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(il) Decision on "The United Nations Conference on
Environment and Development-Follow-up"

(Adopted on 22nd April 1995)

The Asian-African Legal Consultative Committee at its Thirty-fourth
Session:

Having considered the Document No. AALCC/XXXIV/DohaJ9517
on matters concerning the follow-up on the United Nations Conference
on Environment and Development held in Rio in June 1992;

Recognizing the need to monitor the ongoing work in relation to the
Convention on Bio-diversity, the Framework Convention on Climate Change,
and the United Nations Convention to Combat Desertification;

Recognizing also the importance of the work of the Commission on
Sustainable Development towards the implementation of Agenda 21
Programmes;

I. Invites the United Nations Environment Programme to collaborate
with the AALCC in the follow-up on the United Nations Conference on
Environment and Development and to continue to participate actively in
the work of the AALCC in the future;

2. Underscores the need to participate actively in the relevant meetings
on Environment;

3. Request the Member Governments to consider ratifying or acceding
to the UNCED Conventions;

4. Urges Member Governments to make voluntary contributions to
the Special Fund on Environment; and
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5. Directs the Secretariat to .. Continue t . henvIronmental matters part' I I 0 monitor t e progress in
2 ' ICU ar y towa d h .
I and the follow-up work t th r s t e Implementation of Agenda
b . 0 e recent E .su mit a report at the Thi t -fif h . nVlronmental Conventions and

r y I t SessIOn of the AALCC.
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(iii) Secretariat Brief
Follow-up of the United Nations Conference on

Environment and Development

Major Developments during the year 1994

The year 1994 was an important year as the Framework Convention
on Climate Change came into force on 21 March, 1994, the first conference
of the Conference of the Parties of the Convention on Bio-diversity was
held in Bahamas in November 1994, and on 16 November 1994, the
United Nations Convention on the Law of the Sea came into force, which
added a new Chapter in the book of Environmental Law Conventions.

The Commission on Sustainable Development at its second session
in New York in May 1994 launched its review of first cluster of issues
as envisaged in it multi-year programme of work based on 40 Chapter
of Agenda 21. This programme covered cross-sectoral chapters 2
(accellerating su tainable development; 4 (consumption patterns); 33
(financial resources and mechanisms); 34 (technology-co-operation and
transfer); 37 (capacity building); 38 (institutions); 39 (legal instruments);
and 23-32 (role of major groups). In addition, other chapters considered
were: Chapter 6 (health); 7 (human settlements); 18 (fresh water resources);
19 (toxic chemicals); 20 (hazardous wastes); 21 (solid wastes and sewage);
and 22 (radio-active wastes). The high-level segment, which was held
during the last two days of the session, was attended by over 40 ministers.
The decisions adopted by the Commission on these matters would accelerate
the implementation of Agenda 21.

Another event of great importance was the convening· of the Global
Conference on Sustainable Development of small Island Developing States
at B idDe n g~town (Barbados) from 25 April to 6 May 1994. The Barbados

claratlon and the Programme of Action for the Sustainable Development
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of Small Island Developing States adopted at that conference will contribute
significantly towards the implementation of Agenda 21, particularly its
Chapter 17, Section G. Further, the ongoing work of the United Nations
Conference on Straddling Fish Stocks and Highly Migratory Fish Stocks
is expected to conclude in August 1995 when the Convention wil! be
ready for adoption. Numerous regional and international meetings Were
also held on matters relating to the implementation of Agenda 21 at the
initiative of individual Governments, United Nations and its Agencies
and several non-governmental organisations. A number of governments
have launched preparation of national sustainable development strategies
programmes and action plans. While all these measures are important
steps towards the implementation of the Agenda 21, however, it is a
matter of concern that the availability of financial resources, which is
necessary to achieve success, has not been there. The resolution adopted
by the General Assembly at its forty-ninth session on 19 December 1994,
while considering the Report of the Commission on Sustainable
Developments, reflects this view point.

The General Assembly by this resolution, "Expresses its deep concern
that the financial recommendations and commitments of Agenda 21,
including those regarding official development assistance, despite an increase
in private investment in some countries, are short of expectations and
requirements and that the current availability of financial resources for
sustainable development and the limited provision of adequate and
predictable new and additional fmancial resources will constrain the effective
implementation of Agenda 21 and could undermine the basis of the global
partnership for sustainable development, in this context, expresses its
concern that overall official development assistance has even decreased
since the United Nations Conference on Environment and Development"
(Para 5, GA resolution 49111).

CONVENTION ON BIOLOGICAL DIVERSITY

Progress of Implementation at National and International Levels
The Convention on Biological Diversity was opened for signature at

the Earth Summit held in Rio de Janeiro (Brazil), on 5 June 1992. The
Convention entered into force on 29 December 1993 and as on 21 December
1994 had 108 Parties thereto. *

• From the AfrO-Asian region, the States which have signed the Convention but hl\.ye not yet
ratified are as follows: Asia: Afghanistan, Bahrain, Bhutan, Iran, Kuwait, Oman, Qatar, Singapore,
Syria, Thailand, Turkey and United Arab Emirates. Africa: Algeria, Angola, Botswana, Burundi,
Cape Verde, Central African Republic, Congo, Gabon, Guinea-Bissau, Lesotho, Liberia, Libya,
MadagasclI!, Mali, Mauritania, Morocco, Namibia, Niger, Rwanda, Sao Tome and Principe,
South Africa, Sudan, Tanzania and Togo.
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~~~ genetic resources, farmers' ri hts 'dway was made, g and the financial mechanism , no

, The first meeting of the Coni'
1~ Nassau, the Bahamas, from ~~n~e of the Parties (COP) was convened
a dltlOn, to the organizational matt ovember to 9 December 1994 I
substantive items' ers, the agenda included the f II ',n, ' 0 OWIng

(I) Policy, strateg , ,, y, programme priorities d ""
regarding access to and utili an eligibility criteri.,ization of f ' I
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(viii) Preparation for the Thi d S '
. Sustainable Developmen;r(CS~;~lOn of the Commission on

(IX) Medium-term programme of work of the COP,

(x) Budget f h ', or t e Secretariat; and

(XI) Location of the Secretariat,

F~llowing discussions in the Pie
established to resol ve the out stand ' ,nary, three Contact Groups were
ag~n~~ items, Agenda items (i) to (~~i~Issues relat~d to the aforementioned
pnonties and eligibility criteri ' na~ely policy, strategy, programme
fin ial ia regarding aancr resources; institutional stru tu ccess to and utilization of
and the list of developed count pc ~e to operate the financial mechanism'
to a C ry arties and oth P , 'ontact Group chaired b A ' er arties, were allocated
adopted by this Contact Grou; sf ntIlguad~nd Barbuda, The draft decision
(GEF) to continue as the interim filpuat~ . the Global Environmental Fund
mech ' Inancmg structure tamsm; the GEF to support th I' 0 operate the financial
and I' ibili , e po ICY strategye igr I ity criteria as stat d j A' , programme priorities
It' e In nnex I f thn erim Secretariat to consult with the GEF 0 0 e draft decision; the
~t the second meeting of-the COp, li d i n the MoU to be considered
Interim guidelines for evaluation' :;t:h I~~nnex III of the draft decisione F and requested the Interim
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Secretariat to prepare a report on the financial mechanism and a study on
the availability of financial resources additional to those provided by the
restructured GEF for the second meeting of the COP; and listed in Annex
II of the draft decision the developed country Parties and other Parties
that assume the developed country parties' obligations, There were, however,
nO countries in the latter category. The draft decision was subsequently
adopted by the Committee of the Whole with the understanding that
Annex II (list of developed country Parties) will be reviewed and adjusted

at COP II,
ItemS (iv), (vii) and (viii), namely the clearing-house mechanism,

SBSTf A and preparation for the third session of the Commission on
sustainable Development (CSD) respectively, were allocated to the Contact
Group chaired by Canada, The Group agreed that the Interim Secretariat
would prepare a study to assist the COP in the establishment of a clearing-
house mechanism, SBSTf A, the Group chose the priority items from the
draft medium-term work programme as the basis for the SBSTf A's first
meeting which was to be held in Paris from 4 to 8 September 1995, The
matters selected for advice from the SBSTT A for the second meeting of
the COP (6 to 17 November 1995) included: the components of bio-
diversity under threat and the action to be taken; ways and means to
promote technology transfer; scientific and technical information to be
contained in national reports regarding implementation; contribution of
the Convention to the preparation of the 1996 International Technical
Conference on the Conservation and Utilization of Plant Genetic Resources;
and conservation and sustainable use of coastal and marine biological
diversity. As regards agenda item (viii), preparation for the third session
of the CSD (II to 28 April 1995), it was agreed to refer to the relationship
between poverty and bio-diversity and to contribute to discussions in the
CSD on forest principles, The draft decisions on these items were
subsequently adopted by the Committee of the Whole,

Items (v), (vi), (ix) and (x) of the agenda, namely, selection of a
competent international organisation to carry out the secretarial functions,
financial rules govern~ng funding for the Secretariat, medium-term
pmgramrn

e
of work of the COP an'; budget for the Secretariat respecti vely,

were allocated to the Contact Group coordinated by Mauritania. On agenda
item (v), the Group favoured continuation of the Interim Secretariat until
the permanent Secretariat was established. There was also near unaOl

mouS

agreement that the UNEP was best suited to take on the permanent secretan
at

role. On agenda item (vi), financial rules for funding the Secretariat,
there were protracted negotiations on the unresolved issue of the scale of
contributions. As for agenda item (ix), viz. the medium-term programme
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of work of the COP. it was agreed to develop the same on the basis of
standing and rolling issues. Standing issues were to include matters relating
to the financial mechanism. report from the Secretariat on the administration
of the Convention and budget for the Secretariat; report from. and
consideration of recommendations to the SBSTT A; reports by the Parties
on implementation of the Convention; report on assessment and review
of the operation of the clearing-house mechanism; relationship of the
Convention to the CSD and bio-diversity-related conventions. other
international agreements. institutions. and processes of relevance to agenda
items of the COP. The rotating agenda was to be developed in a flexible
manner. in accordance with the decisions of the COP. the SBSTTA and
any working groups established by the COP. On the basis of the
recommendations made by the Contact Group and subsequent deliberations
thereon in the Committee of the Whole. the financial rules governing the
funding of the Secretariat were adopted as also the Secretariat's budget
with the scale of contributions for 1995 being included in an appendix
to the budget. The medium-term work programme for the period 1995 to
1997 was also endorsed.

On agenda item (xi). i.e. location of the Secretariat. no decision was
taken. The draft decision submitted by Kenya. Spain and Switzerland.
each of which has offered to host the Secretariat. proposing that the
decision be taken at the COP-II. was adopted. However. a positive note
has been that UNEP has been chosen to host the Secretariat. Although
this represents a welcome demise of the suggestion that a consortium of
international organisations should provide secretariat services for the UNCED
Conventions and related agreements. the idea of a 'co-location' in Geneva
is still under consideration as there are significant similarities between
the Bio-diversity Convention and the 'Greenhouse' Convention. This premise
is. however. not convincing. The latter Convention deals with the global
commons-the atmosphere-and obviously needs global action strategies
to be implemented primarily by industrialized countries. The Bio-diversity
Convention. on the other hand. deals with resources under the sovereign
control of States requiring national action. especially by developing countries.

Another important decision taken at COP-I was that 29 December is
to be observed as the International Day for Bio-diversity. every year.

An Overview of Conference of Parties (COP)-I

The Conference of Parties (COP-I) achieved some accomplishments
as also setbacks. On the plus side. despite an onerous agenda. COP-I has
been able to lay the necessary groundwork for proceeding with the

iOlplementation of the conservation of bio-diversity and sustainable use
of its components. This is reflected in some of the key decisions taken
bY it. A medium-term work programme has been put in place to guide the
work of the COP over the next three years. The Interim Secretariat has
been transformed into a permanent body entrusted with important work
in advance of COP-II. Way has also been paved for the establishment of
a clearing-house mechanism. although the scope of its operations is yet
to be given a final shape. The Subsidiary Body on Scientific. Technical
and Technological Advice (SBSTfA) has been given a clear mandate
and work programme to deal with such issues as identiflcation of threatened
bio-diversity; technology transfer; national reporting; costal and marine
bio-diversity; and the FAO initiative on plant genetic resources. SBSTfA
is expected to provide important objective scientific inputs including
definitions. criteria. indicators and guidelines into the political decision-

making process.
Another positive note has been that there pas been a tentative agreement

on the designation of the GEF as the interim financial structure to operate
the financial mechanism envisaged in the Convention. In the beginning.
there was a great deal of controversy on whether the GEF should be
selected as the interim or permanent institutional structure for the financial
mechanism under the Convention. Industrialized countries argued that
since GEF had been adequately restructured. it should be retained as the
permanent fmancial mechanisms. Developing countries. however. felt that
the restructuring did not meet their concerns. They were also concerned
about the limited ability of the COP to influence the GEF project decisions.
They were of the view that the restructured GEF instrument only mentioned
guidance and accountability but was silent on the issue of authority of
the COP. It was stressed that the financial mechanism must function
under the authority and guidance of. and be accountable. to the COP. It
was. nevertheless recognised that the GEF. although far from perfect.
could play a significant role in funding bio-diversity projects. and that
any delay in that respect could affect its future replenishments. It was.
therefore. agreed that in the best interests of the Convention. a concrete
relationship needed to be forged between the COP and GEF so that the
COP could exert a positive influence on GEF decision-making.

On the minus side. it needs to be pointed out that there has been lack
of adequate attention being paid to such important issues as the biosafety
protocol. indigenous issues. financing of the medium-tenn work programme
and the forest principles. Although COP I did provide for the establishment
of an ad hoc Working Group for the adoption of a protocol on biosafety.
no provision for its funding from the general budget was made and it was
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THE UNITED NATION
DESERTIFICATION IN TH~ CONVENTION TO COMBAT

SERIOUS DROUGHT A~~/COUNTRIESEXPERIENCING
PARTICULARL ~~ND:::~CT1FICATION,

Background

The General Assembly at its fort .47/188, adopted on 22 D ' by-seventh session by its Resolution
Negotiating Committee (~ce~ er

f
1992, established an Intergovernmental

a I' erema ter called INC D) f hn nternational Convention t C b . - or t e elaboration of
Experiencing Serious DrOughtOan;m at De~ertlfi.cation in those Countries

or Desertification, particularly in Africa.

178

1
It decided that the INC-D, in addition to an organisational session in New
york, should hold five substantive sessions. It laid down the guidelines
for the work at the organisational and first substantive session. It requested
the Secretary-General to establish an ad hoc Secretariat to assist the INC-
D in its work. It also decided to constilute a multidisciplinary panel of
<,pert

S
to assist the ad hoc Secretariat and to provide necessary expertise

in the scientific, technical, legal and other related fields, making full use
of the resources and expertise within and available to Governments and/
or organisations of the United ations system dealing with drought and
desertification. Finally, it provided for the establishment of a special
voluntary fund to promote participation of developing countries in the
INC-D meetings and a Trust Fund to meet the cost of the negotiating

process.
The INC-D held its organisational session in New York from 26 to

29 January 1993. During that session, it adopted the rules of procedure
and tentative schedule of five substantive sessions. It constituted two
working groupS and elected the members of the Bureau. Mr. Bo Kjellen

of Sweden was elected as Chairman.
The first substantive session of the INC-D was held in Nairobi from

24 May to 3 June 1993. The first half of the session was devoted to
technical evaluation of the available information on causes, extent of
desertification and drought and the experience with international, regional,
sub-regional and national programmes to combat desertification and

mitigation of drought.
During the second week of the session, the discussion focussed on

the possible structure and essential elements of the proposed International
Convention to combat desertification. The lNC-D Secretariat, in consultation
with the Panel of Experts established by the General Assembly Resolution
and the international organisations engaged in this field had prepared a
document entitled "Format and possible Elements of the Convention"
(U.N. Doc. No. NAC.24117). Discussion on these matters was general in
nature. It was agreed that concrete proposals should be submitted to the
INC-D Secretariat by 1 July 1993. The Secretariat was mandated to

prepare a compilation of those proposals.
As many as 30 Governments and Organisations submitted written

proposals. The Organisation of African Unity (OAU) submitted a complete
draft text of the proposed Convention. The INC-D Secretariat in consultation
with the International Panel of Experts considered all these proposals and
also taking into account the views of delegations expressed at the Nairobi
Session, prepared a comprehensive compilation running into 85 pages
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~:~ submitted it for consi?eration at the second Session of INC-D (U.N
. NAC.241112) held In Geneva from 13 to 24 September 1993. .
After the conclusi f h .IOn 0 t e second session the INC D S .

prepared a draft negotiating text contained in U N d - Necretanat
15 which wa t k . . . ocument AC.241/

. h ~ a en as a basis for discussion during the INC-D thi d
session eld In New York from 17 to 28 J rr
progress was m.ade in identifying the areas a:uha;;e It~:~ ~~~s~d~able
consens.us. The Issues concerning commitments, financial resource road
mech~~lhsmhsand the co.nclusion of regional annexes' were the key i:s:~~
on w IC t ere were dIvergent views.

The Fourth Session of the INC-D was held in Geneva f 2]
March 1994 Th di . f rom to 3]. . e rscussion ocussed on a revised text of the D f
Convention contained in U.N. document NAC.24]1l5/R] ra tev ..

The Fifth S~ssion of the INC-D was held in Paris from 6 to 17 June
]994 .. ~he s.esslOn marked the final and the most difficult phase f
~heg~~atIOns In formal and informal meetings. Success was achieved wh:n

e (-D was able ~o narrow down the differences and adopted the final
text 0 the Co~ventlO.n together with the four regional implementation
anne~es for.Afnca, Latin America and the Caribbean, Asia and the Northern
Mediterranian. The INC-D also adopted two resolutions. The resolution
on urgent. me~sures. for Africa, called on affected African States to take
urgent action including the preparation of regional and sub-regional action
programmes. The second resolution outlined the . t .and foIl 10 enrn arrangements

ow-up measures for the continuance of the INC D' k '1
the first session of the Conference of Part" - s wor untrres.

The Government of Franc . d . .. e orgamse an impressive ceremon in
Par.ls o~ ]4th ~nd .15th October 1994, during which 87 countries an/one
regrona orgaruzanon signed the Convention.

The General Assembl t .t f . .234 f 23 D y, a 1 s orty-ninth seSSIOnby its resolution 49/
. .0. ecember 1994, welcomed the adoption of the Convention and
ItS sI~mng by a large number of States. It urged the States that have not
ye~ signed the Convention. to d~ so: It recognised that in conformity with
article 33 of the Convention, It WIll remain open for signature until 13
Oc~ober ~~95 ..It also urg~d the signatories of the Convention to proceed
to I~Sratification so that It may enter into force as soon as possible. It
decided that the INC-D would continue to function and laid down its
tasks as follows: .

(a) To prepare for .the first session of the Conference of the Parties
to the Convention, as specified in the Convention' ,
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(b) To facilitate the implementation of the provisions of resolution
5/1 on urgent action for Africa, through the exchange of information
and review of progress made therein;

(c) To initiate measures relating to identification of an organisation
to house the global mechanism to promote action leading to
mobilization of substantial financial resources, including its
operational modalities;

(d) To elaborate the rules of procedure of the Conference of the
Parties;

(e) To consider other relevant issues, including measures to ensure
the implementation of the Convention and its regional annexes.

As for the future meetings of the INC-D, the General Assembly decided
that in addition to the Sixth Sesion of the INC-D scheduled for two
weeks in New York from 9 January 1995, another two weeks session will
be held in Nairobi from 7 to 18 August 1995. In addition, pending the
entry into force of the Convention, further necessary sessions might be
held in 1996 and 1997 at such venue and timing as will be recommended
by the INC-D.

In another resolution adopted by the General Assembly on 19 December
1994 (Res. 491115), it was considered that among the ways to promote
action to implement the Convention would be to raise awareness at local,
national, sub-regional, regional and international levels. It decided to
proclaim 17 June as the World Day to Combat Desertification and Drought
to be observed beginning in 1995.

The Sixth Session of the INC-D was held in New York from 9 to 18
January 1995. The Session was devoted mainly to discuss the future
organisational work and follow-up promotional measures related to the
Convention including the implementation of the resolution on urgent
action for Africa. After a brief general discussion and informal consultations
it was decided to establish two Working Groups.

Working Group I chaired by Mr. Mourad Ahmia (Algeria) would
consider the issues which include: initiating measures relating to the
identification of an organisation to house the Global Mechanism, making
recommendations for the designation by the Conference of the Parties of
a Permanent Secretariat and arrangements for its functioning; and financial
rules, programmes and budget.

Working Group II chaired by Mr. Takao Shibata (Japan) would consider
matters including: Organization of scientific and technological co-operation;
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rules. of procedures for the Conference of the Parties; procedures on
question of implementation; procedures for conciliation and arbitration
~nd procedures for communication of information for the review of
Implementation of the Convention.

The two Working Groups will begin substantive discussions at the
Seventh Session of the INC-D scheduled to be held at Nairobi from 7 to
18 August 1995.

As on 18 January 1995, 97 countries have signed the Convention. *
These signatories include:

.A.lgeria, ~ngola, ~rgentina, Armenia, Australia, Bangladesh, Benin,
Bolivia, Brazil, Burkina Faso, Burundi, Cambodia, Cameroon, Canada
Cape Verde, Central African Republic, Chad, China, Colombia, Comoros'
Congo, Costa Rica, Cote d'Ivoire, Croatia, Cuba, Denmark, Djibouti'
Egypt, Equatorial Guinea, Eritrea, Ethiopia, European Union, Finland'
France, Garribia, Georgia, Germany, Ghana, Guinea, Guinea Bissau, Greece'
Haiti, India, Indonesia, Iran, Ireland, Israel, Italy, Japan, Kazakhstan:
Kenya, Lebanon, Lesotho, Libya, Luxembourg, Madagascar, Malawi, Mali,
Malta, Mauritania, Mexico, Micronesia, Mongolia, Morocco, Namibia,
Ne.t~erl.ands, Nicaragua, Niger, Nigeria, Norway, Pakistan, Paraguay, Peru,
Philippines, Portugal, Republic of Korea, Saint Vincent and the Grenadines,
Senegal, Seychelles, Sierra Leone, South Africa, Spain, Sudan, Sweden,
Switzerland, Syria, Tanzania, Togo, Tunisia, Turkey, Uganda, United
Kingdom, United States, Uzbekistan, Zaire, Zambia and Zimbabwe.

An Overview of the Convention

The text of the Convention is spread into 26-Paragraphs, a Preamble
and 40 articles. The Preamble addresses several issues in general terms.
Some of them have been incorporated as specific articles. The set of 40
articles are divided into six parts. Part I entitled 'introduction' contains
articles on definition, objective and Principles. Part II containing 'General
Provisions' sets out general obligations of all Parties; obligations of affected
Country Parties; obligations of developed country Parties and priority
action for Africa. Part ill stipulates the details concerning action Programmes,
scientific and technical co-operation and supporting measures at the national,
sub-regional, regional and international levels. Articles 20 and 21 are the
two key provisions which deal with financial resources and financial
mechanisms. Article 21(4) provides for the establishment of a Global
Mechanism which would function under the authority and guidance of

• Earth Negotiations Bulletin. Vol. 4. No. 65. 20 January 1995.
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the Conference of the Parties and be acc?untable to it. Part IV dealing
with Institutions provides for the establishment of the Conference of
Parties, Permanent Secretariat and a Committee on Science and Technology.
part V is concerned with Procedures. Article 26 elaborates a reporting
mechanism by the Parties to the Convention on the measures they have
taken for the implementation of the Convention. Part VI sets out the final
Provisions. Article 36 provides that the Convention would enter into
force on the ninetieth day after the date of deposit of the fiftieth instrument
of ratification, acceptance, approval or accession. Lastly, four annexes
set out the details concerning implementation of the Convention regionally
in Africa, Asia, Latin America and the Caribbean and the Northern
Mediterranean respectively.

General Comments
It will be recalled that during the United Nations Conference on

Environment and Development held in Rio in June 1992, the African
States forcefully argued for elaboration of an International Convention to
Combat Desertification in Countries Experiencing Serious Drought and/
or Desertification, particularly in Africa. The General Assembly at its
forty-seventh session by its resolution 47/188 endorsed this proposal and
established an Intergovernmental Negotiating Committee (INC-D) and
mandated it to complete the elaboration of the Convention by June 1994.

When the INC-D began its work it had the advantage of valuable
experience gained in the context of the Convention on Climate Change
and Bio-diversity. In addition, since the desertification issues had been
discussed extensively for over two decades in the UNEP and other forums,
a vast amount of scientific and technical material was in hand. The
experience in the implementation of the UNEP 1977 Plan of Action to
Combat Desertification provided a useful reference. Against this background,
the task of the INC-D was much easier as compared to the Climate
Change and Bio-diversity Conventions negotiations. It was, therefore, a
correct approach by the INC-D to elaborate the desertification Convention
on the pattern of these two Conventions.

The submission of a negotiating draft text by the INC-D at its very
first substantive session in Nairobi helped a focussed discussion on relevant
issues. By the time, the INC-D held its second session in Geneva, there
was a broad consensus on less contentious issues. The divergent views
emerged on at least four main issues namely, the commitment of the
developed countries, the establishment of new institutional arrangements,
the financial resources and mechanisms and the regional annexes. The
reluctance on the part of some of the developed countries to accept the
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global nature and common concern about the desertification issues marred
the progress on several aspects of the Convention. They were neither
prepared to support the proposal to establish new institutions nor make
any substantial financial commitments to assist the developing countries
affected by the menace of desertification and drought. Regrettably the
develop~ng countries themselves were divided on the time-table and priority
concerrnng the development of regional annexes. Be that as it may, the
successful conclusion of the negotiations at the INC-D fifth session and
the adoption of the text of the Convention on 17 June 1994 as mandated
by the General Assembly resolution 47/188 is a historic achievement.

The United Nations Convention to Combat Desertification happens
to be the first international convention in the post-Rio period. Like the
Conventions on Climate Change and Bio-diversity, this Convention also
addresses the issues of vital importance in the context of sustainable
development, which was one of the basic themes of the United Nations
Conference on Environment and Development held in Rio in June 1992.
In addition to creating a legal framework for concerted action, the Convention
provides for the participatory approach at national, regional and international
levels involving Governments, inter-governmental and non-governmental
organisations and different sections of people. The most important follow-
up work will be to bring the Convention into force. The African States
have taken the initiative to implement the Convention provisionally even
prior to its entry into force. A similar initiative could be taken by the
States of other regions as well.

The pattern of international economic relations has great impact on
undertaking effective action concerning environmental issues. The debt
burden of the developing countries and the distortion in international
trade . res~rict th~ ability of developing countries, particularly those
expen~ncmg senous drought and desertification to divert their meagre
financial resources from other pressing national commitments. The crucial
test f~r the successful implementation of the programmes to combat
desertification and mitigation of drought would be the availability of new
and additional financial resources.

The financial and technical support for the formulation and
implementation of national action programmes is one of the key objectives
of the. Convention. An integrated approach emphasising the national
comrrutment to ecologically sustainable development issues covering all
sect~~s ~ould help accelerate the achievement of these objectives.
Participation of different groups of concerned people and non-governmental
organisations in the planning and implementation of national action plans
needs to be encouraged.
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The developed countries have demonstrated their willingness to consider
d appreciate the concern of the developing countries on the priority

an s such as poverty eradication sustainable development. debt burdenissue '
The Convention reflects this concern in a reasonable manner. However,

etc. . . . hani h I kthe key issue concern 109 financial resources and mec arusrn t e ac
°fn press commitments by several developed countries, the less said theo ex ..

t r Establishment of an International Fund for this purpose wouldbet e . . . I d·
have evinced keen interest among the developing countn~s. nstea ,lOa
roundabout manner Articles 20 and 21 of the Convention express the
[ous resolve to augment the financial resources to meet the challenges

:osed by desertification and drought.

The focus of restructured GEF would continue on four areas namely
climate change, biological diversity, international waterways and ozone
layer depletion. As regards the financing for combating desertification, it
is envisaged that the agreed incremental costs of activities concerning
land degradation, primarily desertification and deforestation as they relate
to the four focal areas would be eligible for funding. It is hoped that
some ways would be found to broaden the GEF's support to the activities
concerning combating desertification and mitigation of drought. The
implementation of the Climate Change Convention may be a priority for
the developed countries, but the priority for most of the developing countries,
particularly in Africa, lies in taking effective action to deal with the
desertification and drought issues. The relationship between the climate
change and its impact on desertification needs no elaboration. Effective
co-ordination in the implementation of the two Conventions would be
meaningful only when due recognition is given to their respective objectives
and priorities without drawing an artificial line dividing them.

The commitment to environmental and sustainable development issues
by the United Nations system has increased significantly. The recent
international conventions dealing with ozone layer, climate change biological
diversity, hazardous wastes, marine pollution and toxic chemicals have
established a solid framework for collective action at national, regional
and international levels. It is hoped that the United Nations Convention
on Combating Desertification would receive the requisite ratifications
and come into force in the near future. While the legal regimes established
by these Conventions would function independently, it would be desirable
to harmonize and facilitate the implementation process in such a way that
the legislative machinery at the national levels is not over burdened. The
lack of infrastructure and the inadequate manpower especially in many
developing countries might pose difficulties in achieving this objective.
The priority, therefore, should be to strengthen the capacity of the developing



countries by providing financial and t hni I .. .. . ec mea support, including organIsation
of training courses and building-up national institutions.

During the consideration of the Report of the INC-D's fifth session
by t~e General ~ss.embly at it~ f0r:ty-ninth Session, while there wa~
unanimous apprecianon for the historic achievements several delegati
f th d I' . IOnsrom e eve opmg ~ountnes expressed concern over the lack of enthusiasm
on the part of certain developed countries to accelerate the meas. I' ure to
Imp ement the conventIon's objectives: Any attempt to downgrad h" '. e t e
convention In companson with the conventions on Climate Cha
h B· di . nge and
t e 10- Iver~Ity should not be encouraged. The sustainable development
could be achieved only by an integrated approach.
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VII. Deportation of Palestinians in Violation
of International Law, Particularly the
1949 Geneva Convention and the
Massive Immigration and Settlement
of Jews in Occupied Territories

(i) Introduction

The subject "Deportation of Palestinians in Violation of International
Law, particularly the Geneva Conventions of 1949" was taken up by the
AALCC consequent upon a reference made by the delegation of the
Islamic Republic of Iran at the Twenty-seventh Session of the Committee,
held in Singapore in March 1988. The delegate of the Islamic Republic
of Iran in his introductory statement pointed out that the Zionist entity
(Israel) had deported a number of Palestinians from Palestine as a brutal
response to the upheaval by the people in the occupied territory. The

. deportation, both in the past and in recent times, of people from the
occupied territory constituted a severe violation of the principles of
International Law and also violated in letter and spirit the provisions of
such international instruments and conventions as the Hague Convention
of 1899 and 1907, the Charter of the United Nations, 1945 and the
Geneva Convention relative to Protection of Civilian persons in Time of
War, 1949, all of which either implicitly prohibited deportation as a form
of punishment of deterrent factor especially in an occupied territory. The
Islamic Republic of Iran's primary interest, appeared to be related to two
basic issues viz:

(i) the enunciation of the duties, commitments and obligations of
occupying forces, in accordance with international law; and

(ii) their violation by the Zionist entity in Palestine.

The delegate accordingly requested the Committe> to consider the
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item. After a preliminary exchange of views at that Session' the Committee
called upon the Government of the Islamic Republic of Iran to furnish the
Secretariat with a memorandum which it (the Secretariat) might take as
a basis to conduct its study and accordingly directed the Secretariat to
conduct a study of the matter.

The Islamic Republic of Iran submitted a memorandum to the Secretariat
of the Committee? whereby it called upon, inter alia, the Secretariat:

(i) "to study the fact that in accordance with the international law
the deportation of the re idents of the occupied territories is illegal
and condemned"; and

(ii) "to examine the violations by the occupation regime of al-Qods
of the above case, which had taken place since the very inception
of this regime, that has not been recognized by many of the
member States of the international community including Iran."

The memorandum also requested the Secretariat to submit "an interim
report to the member States before embarking on carrying out its
comprehensive studies". A cursory reading of the Memorandum as well
as the introductory statement of the delegate of the Islamic Republic of
Iran would reveal that the Secretariat was called upon to study the legal
consequences of the deportation of Palestinians from the occupied territories.

Thirty-fourth Session: Discussions

The Deputy Secretary-General (Mr. Essam Abdel Rehman Mohammed)
stated that the item "Deportation of Palestinians was first placed on the
work programme of the Secretariat following upon a reference made by
the Government of Islamic Republic of Iran, at the Twenty-seventh Session
of the Committee and had been considered thereafter at successive sessions
of the Committee. He pointed out that the item had not been included in
the agenda of the Thirty-third Session held in Tokyo in 1994 but at the
instance of representatives of some Member States a resolution was adopted
whereby the Committee requested the Secretary-General of the Committee
to continue to monitor the events and developments on the occupied
territories and decided to i~clude the item in the agenda of the thirty-

I. For details of the deliberation see the Verbatim Records of the Plenary Meeting of the Twenty-
seventh Session of the AALCC held in Singapore, March 1988.

2. The full text of the Memorandum of the Government of the Islamic Republic of Iran drafted in
the form of a Report entitled "Deportation of the Residents of Occupied Territories from
the stand-point of International Law" may be found in Deportation of Palestinians in
Violation oflnternational Law, in particular the Geneva Conventions of 1949. Doc. No. AALCCJ
XXVIIU89/2.
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S . n He stated that in view of the recent development and the
fourth esslO. . h C .tt. f the Committee at its Thirty-third Session t e ornrm ee
resolutlOn 0 h . I d It .th. h to consider whether the Secretariat has ex austive y ea WI
may wisl ts of the item referred to it and determine the course of
the lega aspec

Work of the Secretariat on the matter.future .
The Delegate of Uganda wanted the Committee to ~o deeper lOt? ~he
. fees and to address the fundamental questlOns of exarmrung

topIC on re ug df refugee flows He wanted the member States to a opt a
the causefs °onstitutionalism ~s a long range solution to the problem. He
culture 0 c .. t d out that the model legislation was a temporary measure 10
also pOlOe . Af

I. with the refugee problem. He felt that there was need 10 t~e ro-
dea 109 I·· I d t andAsian States to develop a culture of po inca accommo a IOn

reconciliation.
The Delegate of India commenting on the model legislation was of

h
. w that no one model could serve as an answer to particular ort e Vie . . db

. I problems faced by any member State. More time was require y
specla .. h d 11 . I ti dStates to study the various concepts involved 10 t e m? e egis a Ion an
no purpose would be solved by establishing a Working Group .to study
this model legislation. A preliminary view of the .v~lue of this model
should be taken first by member States before decldl~g ?n any fu~her
action. The concept of safety zone had neither legal sanction 10 International
Law nor moral appeal.

The Delegate of Syria referring to the proposed merger of th.e two
topics on the Status and Treatment of Refugees and the Deportation .of
Palestinians expressed the view that the two items should be dea~t With
separately. He said that his country had not participated in t~e.Mul~llater~l
Peace Conferences. Referring to the large number of PalesttOl~ns l~ .Syna
he said that this Government gives them all the rights as Synan clttzen~,
but it does not give them the Syrian nationality because they have t~elr
home land and a separate and distinct entity. He e~ph~sized the rete~tton
of the item "The Deportation of Palestinians in VIOlatIOnof Internauonal
Law on the work programme of the Committee.

The Delegation of Sri Lanka observed that the creatio~ ~f a safet~
Zone should be subject to the consent of the State of orrgm and n?
imposed upon it. Dealing with the internally displaced persons he said
that it was the humanitarian mandate of the UNHCR and ICRC. To make
it more effective what was required was additional funding rather than
mechanisms to deal with this problem.

The Representative of the UNHCR clarified that he had not meant in
any way to offend the Delegate of the State of Palestine. What he had
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said was that a process had bezun with .
refugee problem and the UNHCR I regard to solving the Palestinian
~eferring to the statement made b o~hkedforward to the political process.
Since 195 I the refugee probl h .d e Ugandan Delegate, he stated that

. em a spread all th I
some Improvement after the end of th Id over e wor d. There was
no indication of this problem end. e;o war, but at present there was
24 million were the refugees as d~~~~i~:lresent ref~g~~ population of
what percentage of them . by the defInitIon criteria and

were migrants was difficult to ascertain.
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(ii) Decision on ''Deportation of Palestinians in Violation
of International Law Particularly the Fourth
Geneva Convention of 1949 and the Massive
Immigration and Settlement of Jews in the Occupied
Territories"

(Adopted on 22nd April 1995)

The Asian-African Legal Consultative Committee at its Thirty-fourth
Session:

Having considered the Report of the Secretary-General contained in
Document No. AALCCIXXXIVIDOHN95/6. and taken cognizance of
the hardships suffered by Palestinian refugees.

And having heard the statement of the Deputy Secretary General;

1. Thanks the Secretary-General for his report on the Deportation
of Palestinians;

2. Directs the Secretariat to continue to monitor the developments
in the occupied territories from the view point of relevant legal aspects;

3. Decides to place the item on the agenda of the Thirty-fifth Session
of the Committee and to consider this item in conjucntion with the item
the Status and Treatment of Refugees.
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(iii) Secretariat Brief
Deportation of Palestinians in Violation of

International Law Particularly the Fourth Geneva
Convention of 1949 and the Massive Immigration
and Settlement of Jews in the Occupied Territories

A preliminary study prepared by the Secretariat which among other
things, dealt with the customary and codified law relating to occupied
territories· and outlined the duties of the occupying power was considered
at the Twenty-eighth Session held in Nairobi in 1989. That brief concluded
that deportation of Palestinians did indeed constitute a flagrant violation
of customary international law of armed conflicts as well as contemporary
international humanitarian law.' The Committee at its Nairobi Session
inter alia, affirmed that the occupying authorities were acting in flagrant
violation of international law in deporting Palestinians from the occupied
territories. It also affirmed the inalienable rights of the Palestinian people
of self determination and the right to return to their land and directed the
Secretariat to undertake a further study including the question of payment
of compensation to Palestinians.

Pursuant to that decision the Secretariat study for the Twenty-ninth
Session endeavoured to establish that payment of compensation for
deportation is both a matter of customary International Law as well as an
explicit stipulation of contemporary international law as codified in the
Hague Convention of 1907, the Fourth Geneva Convention of 1949 and
the 1977 Protocols thereto. The brief of documents prepared by the
Secretariat for the Twenty-ninth Session of the Committee inter alia

I. See AALCC Brief Deportation of Palestinians in Violation of International Law in particular the
Geneva Convention of 1949. Doc. No. AALCc/xXVIIII8912.
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emphasized that not only had the P "exercise of their fundamental h . alestinian people been denied theuman nghts a d f d
at t~e destruction of these rights had be n ree oms but grave injustice
Dunng the Twenty-ninth S. . en perpetrated against them 2

I
eSSlOrt the disc . .

arge revolved around the mass' . . ussion on the subject by and
and the Israeli practice of settl1eveImtmlfgration of ~ews from Soviet Union

t
. . men 0 the Jews .

erntories. After the deliberations th C . I~ occu~led Palestinian
the Secretariat should update th b ~ f ornrruttee Inter alia, decided that
comprehensive study taki . e fie. prepared for that Session with a

mg into considerati II I
matter of resettlement of larg b IOn.a egal aspects of the· . . e num ers of Jewish' .
m violation of international law b th S migrants in Palestine
at its Beijing Session after d y ~d tat~ of Israel. The Committee
directed it to follow it up withU~hconsi ~ratlo.n of the Secretariat brief
the matter of the resettlement in ev~~ns.lderatl~n of the legal aspects of
State of Israel, of large number of I~ at.lohno~ mtern~tional law, by theewis migrants m Palestine

The brief of documents pre ared b . .
Session held in Cairo in 1991 fP Y the Secretanat for the Thirtieth

. ocussed on the Isra I' S I .
occupied territories since 1967 throu he' . e I ett ements m the
and the issue of massive' . .g xp~opnatlOn of Palestinian lands

. irnrrugration of Jews f h
Union and their resettlement in the 0 . .ro~ t e Former Soviet
right of the Palestinian people to t ccupI~d tern tones of Palestine. The
· h re urn to their homel d I .
in t e Secretariat study.' After due iderati an ~as a so discussed
at its Thirtieth Session expressed ~tonsl eration of the bnef the Committee

d
. . I S concern at the c ti .

epnvation of the inalienabl h . on mumg denial and· I . e uman fights of th PI"me uding the right of self d t . . e a esnruan people· - e errmnation and . h
independent State on their ti I' ng t to return and establish

S
. na iona SOIl The C . .

ession requested the Secret G . ornrmttee at ItS Thirtiethary- eneral to continue to moniand developments in the oc . d . . on mue to mom tor the events
include the item on th cure ternton~s of Palestine and decided to

e agen a of the Thirty-first Session.

Pursuant to the decision of th Thi . .for the Thirty-first Sessio hide. irtieth Session the brief prepared
developments in respect of n e. I~ Islamabad (1992) reflected the

massive irnrnig t" dfrom the former Soviet U' . h . ra IOn an settlement of Jews
brief of documents prepanr1eodnfm t theOcIcuPled territories of Palestine. The

f
or e slamabad S " .

re erence to the Middle E t P essron Inter alia made
October 1991.

4
as eace Conference convened in Madrid in

2. See AALCC brief Deportation of Palestinians in V' .Geneva Convention of 1949 Doc N AALCCIX iolation of International Law in particular the
. . o. XIXl9OI1O

3. See AALCCJXXXl9I ICairollI. .

4. See AALCCJXXXU921Islarnabadll I.
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The Committee at its Islamabad Session requested the Secretary-
General to continue to monitor the events and developments in the occupied
territories of Palestine. It also directed the Secretariat to study the question
of the forced changes in the demographic composition of the occupied
territories including Jerusalem, West Bank and the Gaza Strip.

Thereafter, following the conclusion of a cooperation Agreement
with the League of Arab States the Secretariat convened in conjunction
with the office of the League of Arab State in New Delhi a two-day
workshop on the question of deportation of Palestinians and the Israeli
poliCY and practice of immigration and settlement of Jews in New Delhi.
The brief for the Thirty-second Session held in Kampala in 1993, besides,
reflecting the developments since the Islamabad Session included a report
of the abovementioned workshop for which the Secretariat had prepared
a Working Paper on the Legal Aspects of the Palestine Question. The
brief of documents prepared by the Secretariat for consideration at the
Committee's Thirty -second Session held in Kampala in 1993 established
that the Hague Conventions of 1899 and 1907 are applicable to the
territories occupied by the Israelis since 1967, as their occupation stems
from acts of aggression and invasion. It also demonstrates that the 1949
Geneva Conventions are also applicable to these occupied territories,
particularly since Israel is a High Contracting Party to those Conventions
and that therefore the Palestinians in the occupied territories are protected
persons, by virtue of the applicability of the principles of International
Humanitarian Law. Further it demonstrated that contemporary International
Law prohibits the deportation of the civilian population in occupied territories
to the territory of the occupying power or any other State. It also pointed
out that the International Law Commission had in its Draft Code of
Crimes Against the Peace and Security of Mankind expressly stipulated
that the deportation of people, and the resultant demographic change are
crimes against humanity.5 The Committee at its Kampala Session directed
the Secretariat to continue to rrvmitor the events and developments in the
occupied territories of Palestine and decided to include the item in the

Agenda of the Thirty-third Session.
The item was however, not included in the agenda of the Thirty-third

Session held in Tokyo in 1994 but at the instance of representatives of
some Member States a resolution was adopted whereby the Committee
requested the Secretary-General of the Committee to continue to monitor

S. Deportation of Palestinians in Violation of International Law particularly the 1949 Geneva
Conventions and the Massive Immigration and Settlement of Jews in the occupied Territory.

DocNo.AALCCJXXXIl/Kampalal93/8.
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me events and developments on the occupied territories and decided to
include the item in the Agenda of the Thirty-fourth Session.

It may be recalled that on September 13, 1993 the PLO Chairman and
the Israeli Prime Minister had signed the Declaration of Principles on
Interim Self-Government Arrangements." The Agreement opened the way
for Palestinian self-rule providing for Israel withdrawal and the establishment
of an interim Palestinian self-government, first, in the Gaza Strip and in
the West Bank town of Jericho and later in the rest of the West Bank.
The Declaration of Principles deferred the issue of Israeli settlements to
the permanent status negotiations which are to begin no later than the
beginning of the third year after the start of the interim period. In the
meantime Israel retains legal and administrative authority over these
settlements and their inhabitants and is responsible for their security.
Under the terms of the Declaration of Principles on Interim self-Government
arrangements the permanent status negotiations on the issue of Jerusalem
are to start not later than the beginning of the third year of the interim
period. Other sensitive issues such as the return of Palestinian refugees,
future boundaries and the status of Palestine are envisaged for further
negotiations which are to commence no later than two years after the
Israeli withdrawal marks the beginning of a five-year interim period at
the end of which it is expected that the negotiations will lead to a permanent
settlement implementing security resolutions 242 (1969) and 338. It may
be stated that the Committee at its Thirty-third Session inter alia welcomed
the signing of the abovementioned accord of September 1993.

Thereafter on May 4, 1994 the Palestine Liberation Organization and
the State of Israel signed an Agreement on the Gaza Strip and the Jericho
Area. The accord concluded in Cairo inter alia provided for Israelis
withdrawal from the Gaza Strip and Jericho Area and granted Palestinians
a measure of self-government. The accord of May 4, 1994 grants Palestiniais
control over their internal political arrangements and daily affairs including
elections, tax collection and the adoption and enforcement of legislation.
The Agreement marks the beginning of the five-year interim period for
negotiating a settlement of the permanent Status of the Occupied territory.
.Since then a twenty-four members Palestinian authority vested with
legislative and executive powers has been established. A Palestinian police
force has also been established.

The Middle East Peace Conference convened at Madrid on October
31, 1991 and the mutual recognition between the State of Israel and the

6. Al48/486-SI26560,Annex. Also in International Legal Materials Vol. (1993) p. 1525.
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. . t ti ves of the Palestinian. e Liberation OrgamzatlOn, as the represen a I . I· 48/58
paiesiunwas welcomed by the General Assembly. by Its reso ufttlOhnpeace
peop e . f th "achievements 0 e
when it t~!r~::~~nlt~a~il~u~~;~~~ D~~lar:tion of princhiplepsLoOn!~~er::e
process . d by Israel and t e
S

If_Government Arrangements signe Agenda. The General
e I ael and Jordan on the common

Agreement between sr h d lopments an important initial step
bl ent on to term t ese eve Middl E tAssem Y w . . t and lasting peace in the 1 e as

hi ving a comprehenSive, JUs, d
in ac ie .. I m nt the agreements reache .

d ur ed all parties to Imp e e . . .
an g I at its Forty-eighth Session in Its resolutIOn on

The General Assemb Yfth uestion of Palestine inter alia stressed
the Peaceful Settlefment 0 . ge~gotiations on the final settlement and

. ·ficance 0 upcomm I tthe slgm .. . I for the achievement of a final sett emen
affumed the followmg pnncip esre ..

and comprehenSive peace. . .
The realization of the legitimate national ri.ght~ o~ the PalestIman

(a) le: primarily the right to self-determmatIon,peop , . . d
(b) The withdrawal of Israel from the Palestinian temtory ~ccuple

since 1967, including Jerusalem, and from other occupied Arab

territories;
Guaranteeing arrangements for peace and sec~rity of all States

(c) in the region including those named in Resolu~lOn 181 (III) o~ 29

b 1947 within secure and internationally recogmzed
Novem er ,
boundaries; . .
Riving the problem of the Palestinian refugees in conformity

(d) w~:: the General Assembly resolution. 194 (III) of 11 December
1948 and subsequent relevant resolutIOns; . .

(e) Resolving the problem of the Israeli Settlement which are Ill~g~
and an obstacle to peace, in conformity with relevant Umte
Nations resolutions; and . .

(f) Guaranteeing freedom of access to Holy Places, religious building

and sites.'
d h F rty-ninth Session ofSimilar resolutions were also adopte at t e 0

the General Assembly.!
. .t1 d "Middle East PeaceIt may be mentioned that the resolution entt e

f I Settlement of the Question of
7. See General Assembly Resolution 48/158 D on the Peace u

Palestine. 4 d 49/88 of 16 December,
8. See General Assembly Resolution 49/62-D of 14 December 199 an

1994.
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Process" was sponsored by hmore t an 100 States and received
unprecedented majority and that the resolution on intifadah which the
General Assembly had adopted every year since its Forty-third S . e
(1988) was deferred. esslOn

Against this backdrop of the progress of work since the item was fir
placed on the ~ork programme of the Secretariat, the recent develo me st
and the resolution of the Committee at its Thirty-third Session the C p . nts
may wish to consider whether the Secretariat has exhaustively d~~~~
the Legal Aspects of the item referred to it and determine the cours:l~
future wor~ of the Secretariat on the matter. f

ANNEX

RESOLUTION ON DEPORTATION OF PALESTINIANS IN
VIOLATION OF INTERNATIONAL LAW, PARTICULARLY THE
GENEVA CONVENTION OF 1949 AND THE MASSIVE
IMMIGRATION AND SETTLEMENT OF JEWS IN THE OCCUPIED
TERRITORIES.

The Asian-African Legal Consultative Committee at its Thirty-third
Session:

Recalling the resolutions adopted by the previous AALCC sessions
on the Palestinian question;

Conscious of the responsibility of AALCC to uphold International
Law and support peoples fundamental rights; and

Taking into consideration the United Nations Charter provisions
concerning the right of self-determination, the fourth Geneva Convention
of 1949 and the various UN General Assembly and Security Council
resolutions on the question of Palestine in particular those relating to
deportation and building of settlements;

Taking note of the historic accord of principles signed on 13th September
1993 between P.L.O. and Israel;'

1. Expresses its concern at the continuing denial.and deprivation of
the inalienable legitimate rights of the Palestinian people including inter
alia the right of self-determination, return and the establishment of an
independent state on their national soil.

2. Supports the just cause of the Palestinian people and their struggle
for self-determination and freedom;

3. Condemns Israels policy in the Arab occupied territories and the
deportation of Palestinian people from their indigenous homes and demands
the repatriation of all Palestinians deported since 1967 in flagrant violation
of Geneva Convention and the Declaration on Human Rights:"

4. Strongly condemns Israel's policy ofirnrnigration and the Settlement
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I. The Delegate of Islamic Republic of Iran expressed the following reservation on this decision:
"My delegation does not acknowledge the accord between P.L.O. and the other party. and while
seeking the full realization of the inalienable rights of the Palestinian People would like to put
on the record its reservation on some paras of this resolution which refer to this accord."

2. The Delegate of Japan expressed the following reservation on this decision:
"Since the Committee met in Kampala last year, a historic event took place in the long history
of the Middle East Peace Process. On the 13th September, 1993 "Declaration of Principles" has
been signed between PLO and Israel at White House, Washington, in the presence of PLO
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of !ews in the Palestinian and other Arab occupied territories in Golan
Heights and South Lebanon and consider it an obstacle towards erecting
Just and comprehensive peace;

5. Deman~s that Israel respect the principles of International Law
and all International Conventions which have a bearing on these matt
. I di h ersme u mg.t e release of prisoners and detainees in Israel jails and
concentranon camps;

6. Condemns Israel's polic~ of appropriation and illegal exploitation
of the natural resources (particularly water) and the archaeological
explorations of the occupied territories in contradiction to the principles
of permanent sovereignty over natural resources;

7. Welcomes the signing of Accord of Principles between Palestine
Liberation Organization and the Govt. of Israel and consider it an important
breakthrough and a first step towards erecting a just durable and
comprehensive peace in the Middle East.

8. Calis upon Israel to expedite its withdrawal from Gazza and
Jericho areas to enable the P.L.O. establish the Palestinian National Authority
over these territories;

9. Requests member states as well as other states and U.N. organs
to extend moral and material support to the Palestinian National Authority
in Gaza and Jericho;

10. Requests the Secretary-General of the Committee to continue to
monitor the events and developments in the occupied territories of Palestine;
and

11. Decides to include the item in the agenda of its 34th Session.

(Adopted on January 21, 1994)*3

Chairman Yasser Arafat and Israeli Prime Minister Ishaq Rabin. Japan strongly supports this
~ce ~s and the agreement reached between PLO and Israel. The Japanese Government
maintains the position that deportation in question js not justifiable under the international law.
Howe~~r, the issues taken up in this draft resolution, including the question of deportation of
P~esllrnans are now being negotiated as a pan of its peace process between the parties concerned.
Since the peace process is at a very crucial and sensitive juncture, we believe that the Committee,
as a !o~m of leg~ experts, should not take a decision which may prejudge the on-going
negotiations. For this reason, the Japanese delegation reserves its position on the resolution as
a whole."

3. The Delegate of Singapore expressed the following reservation on this decision:
"Singapore takes the view that this draft resolution does not fall within the purview of the
AALCC. The AALCC is a Legal Consultative Committee constituted to provide an advisory role
to Member Governments on various international legal issues. A political statement such as the
Palestinian draft resolution is not appropriate for consideration in this forum; it is more appropriate
to be considered in a political forum such as the UN General Assembly.
Furthermore, no notice was given of the tabling of this draft resolution until this evening. It is
not possible for Singapore to fully consider the draft and formulate the position.
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VIII. Report on the Work of The
International Law Commission

at Its Forty-Sixth Session

(i) Introduction

The International Law Committion (hereinafter called the Commission
or the ILC) established by General Assembly Resolution 174 (III) in
1947, is the principal organ of the United Nations to promote progressive
development of international law and its codification. The Commission
held its Forty-sixth Session in Geneva from May 2 to July 22, 1994.
There were four substantive topics on the agenda on this Session. These
included:

(i) The Draft Code of Crimes Against the Peace and Security of
Manking;

(ii) The Law of Non-Navigational Uses of International Watercourses;

(iii) International Liability for Injurious Consequences Arising Out
of Acts Not Prohibited by International Law; and

(iv) State Responsibility.

It may be recalled that the General Assembly had by its Resolution
47/31 of December 9, 1993, Inter alia requested the Commission to
Continue its work on the draft statute of an international criminal court,
as a matter of priority, with a view to elaborating a draft statute if
Possible at its Forty-sixth session in 1994. The General Assembly had
called upon the Commission in this regard, to take into account the views
expressed during the debate in the Sixth Committee, as well as any
W~tten comments that the Commission may have received on the draft
~cl.es proposed by the Working Group on a draft statute for an international
cnmlDal court established by the ILC at its Forty-fifth Session. That
reSOlution had also requested the Commission to resume, at its Forty-
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sixth Session, the consideration of the draft Code of Crimes Against the
Peace and Security of Mankind. Finally, by that resolution the General
Assembly had also welcomed the decision of the Commission to endeavour
to complete in 1994 the second reading of the Draft Articles on the Non-
Navigational Uses of International Watercourses.

Accordingly, the Commission held substantive discussions on these
two subjects viz. the Non-Navigational Uses of International Watercourses
and the Draft Code of Crimes Against the Peace and Security of Mankind.
The Commission completed its second reading of the draft articles on the
Non-Navigational Uses of International Watercourses and adopted the
same together with commentaries thereto. It also adopted a set of draft
articles on the Statute of an International Criminal Court and commenced
the second reading of the draft Code of Crimes Against the Peace and
Security of Mankind as adopted on first reading at its Forty-third Session
in 1991. The Commission agreed that the work on the draft Code and on
the draft Statute for an International Criminal Court should be coordinated.
The other two items on the substantive agenda of the Commission viz.
State Responsibility and International Liability for Injurious Consequences
Arising out of Acts Not Prohibited by InternationalLaw were also considered
and are at different stages of work. Some notes and comments on these
items which were subjected to detailed discussions during the Commission's
Forty-sixth Session are contained in this chapter.

It may be stated that the AALCC attaches particular significance to
the question of Non-Navigational Uses of International Watercourses as
this topic is also on its work programme. The topic of Draft Code of
Crime Against the Peace and Security of Mankind is also one to which
the AALCC attaches great importance in view of the current international
developments.

Finally, it may be recalled that the General Assembly had by its
resolution 47/33 inter alia requested the Commission to consider planning
of its activities and programme for the term of office of its members
bearing in mind the desirability of achieving as much progress as possible
in the preparation of draft articles. The Commission acting in pursuance
of that request had at its forty-fifth session inter alia proposed to incorporate
in its agenda the topics "The Law and Practice relating to Reservations
to Treaties" and "State Succession and Its Impact on the Nationality of
Natural and Legal Persons". The General Assembly at its forty-eighth
session had by its resolution 48/31 inter alia endorsed the decision of the
Commission to include in its agenda the abovementioned topics on the
understanding that the final form to be given to the work on these topics
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shall be decided after a preliminary study is presented to the General
Assembly. Pursuant to the aforementioned endorsement the Commission
at its recently concluded forty-sixth session, among other things, appointed
Mr. Alain Pellet (France) Special Rapporteur for the topic "The Law and
practice relating to Reservations to Treaties". It also appointed Mr. Vaclav
Mikulka (Czech Republic) Special Rapporteur for the topic "State Succession
and its Impact on the Nationality of Natural and Legal Persons."

Thirty-fourth Session: Discussions
The Secretary-General while introducing the documents prepared by

the Secretariat said that monitoring the progress of work of International
Law Commission at its annual sessions was a Statutory obligation and as
in previous years the Secretariat had prepared a brief of documents
(AALCC\xXXIv\DOHA\95\1) on the work of the ILC at its forty-sixth
session held in 1994. Recalling that an item entitled "The Statute of an
International Criminal Court" was among the items on the agenda of the
International Law Commission and the significance that member States
of the AALCC attached to the establishment of an International Criminal
Court and the debate that this topic had generated in the Sixth (legal)
Committee of the General Assembly the Secretariat had organized a seminar
on this topic. A report of the Seminar and on the debate in the Sixth
Committee have been given in this Chaptter.

The Vice Chairman of the International Law Commission (Ambassador
Francisco Kramer) in his account of the progress of work on the forty-
sixth session of the Commission stated that the Commission had examined
three basic issues viz. (a) the Code of International Crimes; (b) the creation
of an international criminal court; and (c) the difference between wrongful
acts of an international nature and international crimes in regard to the
international responsibility of States. As regards the draft code of crimes
against the peace and security of mankind he said that the question of the
scope of the draft code was of immediate relevance since the wording of
certain provisions of the first part would necessarily differ depending on
whether the code covered a large number of offences under international
law or only those crimes that involved a fundamental infringement of the
International public order. In that context the appropriateness of the current
title of the draft Code had been raised, since while aggression could be
considered a crime against the peace and security of mankind it was more
difficult to characterise genocide or crimes against humanity as such,
unless the concept of peace and security was very extensively interpreted.

Turning to the International Criminal Court he said that the Statute
of the Court envisaged two categories of crimes over which the Court
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had jurisdiction. The first was that of crimes under general international
law namely genocide, aggression, serious violations of the laws and customs
of war and crimes against humanity. The precise definition of which had
been left to the draft Code of Crimes against the peace and Security of
mankind. The second was that of crimes referred to in the treaties listed
in the annex, which had been expanded to include the Convention against
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment.
The two categories were not mutually exclusive. On the contrary, there
was considerable overlapping between them.

As for the difference between crimes and other wrongful acts he said
that the Commission had adopted three articles on the question of
countermeasures which had long been debated by the Commission. The
Commission had adopted three articles on the subject: Article 11, which
outlined the broad framework within which a State was entitled to resort
to countermeasures: article 13, which dealt with proportionality; and
article 14, dealing with, prohibited countermeasures. Article 12, on the
conditions to be met by the injured State for recourse to countermeasures
to be lawful, was still outstanding, and article 11 might have to be reviewed
in the light of the text that would eventually be adopted for article 12.
Although articles 11, 13, and 14 had been adopted at the previous session,
they had not been formally submitted in view of the fragmentary results
that had been achieved on the issue.

The Secretary-General also introduced the item "The law of
International Rivers" (Doc. No. AALCC\XXXIV\DOHA\95\4). He outlined
initially the background of the whole study since 1966. The initial reference
was to outline the following: (a) definition of the terms "International
Rivers" and (b) rules relating to utilization of waters of international
rivers by the States concerned for agricultural, industrial and other purposes
not connected with navigation. He also informed that a few draft articles
were also prepared which, however, could not be finalized due to certain
unclear provisions. The Secretary-General noted that, after a brief deferment,
the item was revived upon a suggestion by the Government of Bangladesh
to consider the item excluding areas which were under the consideration
of the AALCC. Subsequently, it was noted, the AALCC Secretariat initially
identified five areas for consideration.

These five areas for consideration were: (a) an examination of the
draft articles after they were adopted by the ILC and to furnish comments
thereon for consideration of the Sixth Committee and possibly before a
diplomatic conference; (b) development of norms and guidelines for the
legal appraisal of the validity or otherwse of any objection that may be
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. d by one Watercourse State in relation to projects sought ~o be
rals:rtaken by another Watercourse State; (c) study the matter relatI~g to
undo . I uses and timber floating in internatIOnal watercourses, (d)
navlgattona f i t ational rivers such as agricultural uses; (e)d of other areas 0 In ern . '
stu Y ti in the region of user agreements and exarmnmgd of State prac Ice Istu Y . . I d i the sharing or waters in such watercourses as
the modahttes emp oye In

G mbia Indus Mekong, Niger and Senegal.the a , '
. d t that the study before the Committee briefly outlined

He pointe ou . d th t
route taken by this item in the last decade. He also pointe out .a

the b . fl hi ghlighted the various studies prepared by the Secretanat
the study ne Y .. h d thli ht f ILC deliberations WIth a VIew to update t e stu y, e
in t~:t Ig_G:neral noted, a brief outline of the views of th~ A~CC
See aryG ments had also been included, particularly the dISCUSSIons
Member overn . f h
which had taken place at the Thirty-third Session. The s~mmatton o. t e
study, he noted, incorporated the decision taken at the SIxth Committee.

The Delegate of Egypt noted that the topic concerning acts not probibited
by International Law giving rise to li~bility in ~uture wou~d be of ~rea~est
im ortance to the developing countnes of ASIa and Afnca. In his v.lew
th:interpretation of "significant harm" was ~rucial as many of the Asian-
African States were technologically less equipped to fores~e and ~an~g~
the future risks. As regards the establishment of an Intern~tlOnal ~nmtna
Court the delegate wished to know the major conventtons which deal
subst~tively with the criminal legal aspects and applicable law adopte:
by them. Secondly, in his view, a case-by-case approach could be ~doPtef
to apply the criminal legal principles. He also noted that th~ ILC s dr~ t
was a proposal to the whole world and accordingly he wished for t e

. . I I f the AALCC Member States.treatment of the tOpIC particu ar y or ,

Prof Francisco Kramer the Vice-Chairman of IL~ in his interve~~~~
referred to the Framework of the European Conventton as a good d
. .. d I echanism He also referrem such areas as cnme and ItS proce ura m ,. . .
to the Antarctics. Treaty which he noted provided a broad-based pn.ncr~~s
regarding the regulation and management of risks and damages, partlCU. Y
concerning ecological elements. He drew the attention of the CO~~I~tee
towards the basic approach of the ILC i.e. not to create new pnncl~ ied
but only to provide mechanism for preventing future risks. He outhne

ddi t b tween the developed anvarious approaches although ivergent, e
developing countrie~, such as concerning theory of fault as pursued .by
the West and the theory of direct responsibility favoured by the developtng
Countries. As regards the methodological approach to be adopted ~~
the countries of Asia and Africa, he stated that all of them shou
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the events and developments on the occupied territories and decided to
include the item in the Agenda of the Thirty-fourth Session.

It may be recalled that on September 13, 1993 the PLO Chairman and
the Israeli Prime Minister had signed the Declaration of Principles on
Interim Self-Government Arrangements." The Agreement opened the way
for Palestinian self-rule providing for Israel withdrawal and the establishment
of an interim Palestinian self-government, first, in the Gaza Strip and in
the West Bank town of Jericho and later in the rest of the West Bank.
The Declaration of Principles deferred the issue of Israeli settlements to
the permanent status negotiations which are to begin no later than the
beginning of the third year after the start of the interim period. In the
meantime Israel retains legal and administrative authority over these
settlements and their inhabitants and is responsible for their security.
Under the terms of the Declaration of Principles on Interim self-Government
arrangements the permanent status negotiations on the issue of Jerusalem
are to start not later than the beginning of the third year of the interim
period. Other sensitive issues such as the return of Palestinian refugees,
future boundaries and the status of Palestine are envisaged for further
negotiations which are to commence no later than two years after the
Israeli withdrawal marks the beginning of a five-year interim period at
the end of which it is expected that the negotiations will lead to a permanent
settlement implementing security resolutions 242 (1969) and 338. It may
be stated that the Committee at its Thirty-third Session inter alia welcomed
the signing of the abovementioned accord of September 1993.

Thereafter on May 4, 1994 the Palestine Liberation Organization and
the State of Israel signed an Agreement on the Gaza Strip and the Jericho
Area. The accord concluded in Cairo inter alia provided for Israelis
withdrawal from the Gaza Strip and Jericho Area and granted Palestinians
a measure of self-government. The accord of May 4, 1994 grants Palestiniais
control over their internal political arrangements and daily affairs including
elections, tax collection and the adoption and enforcement of legislation.
The Agreement marks the beginning of the five-year interim period for
negotiating a settlement of the permanent Status of the Occupied territory.
.Since then a twenty-four members Palestinian authority vested with
legislative and executive powers has been established. A Palestinian police
force has also been established.

The Middle East Peace Conference convened at Madrid on October
31, 1991 and the mutual recognition between the State of Israel and the

6. AJ481486-S/26560, Annex. Also in International Legal Materials Vol. (1993) p. 1525.
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. .' s the re resentatives of the Palestinian
Palestine LiberatlOn OrgamzatlOn, a I A P bly by its resolution 48/58

I d by the Genera ssern
people was we com~ ort for the "achievements of the pe~ce
When it expressed its full supp I ti of Principles on Intenm

. rti ular the Dee ara Ion d hprocess thus far, in pa IC . d by Israel and the PLO an t e
Self-Government Arrangements ~Igne the common Agenda. The General
Agreement between Israel and Jor de on1 ments an important initial step

to term these eve op . dl E tAssembly went on .' t and lasting peace in the Mid e as
hi . g a comprehensive, JUs, d

in ac ievm . . I ment the agreements reache .
d urged all parties to Imp e . . .

an . F ei hth Session 10 ItS resolutlOn on
The General Assembly at ItS ort~- g f Palestine inter alia stressed

the Peaceful Settlement of the Ques~lO~ 0 the final settlement and
if f upcoming negottatlOns on

the signi icance o. .' I f r the achievement of a final settlement
reaffirmed the followmg pnncip es 0

and comprehensive peace: . .
. . . I' hts of the Palesttman

(a) The realization of the legitimate natrona n.g . .
I . ily the right to self-determmatton,peop e; pnman .' d

(b) The withdrawal of Israel from the Palestinian temtory ~c~ul::b
since 1967, including Jerusalem, and from other occuple

territories; it of all States. nts for peace and secun Y
(c) Guaranteemg arrangeme d i Resolution 181 (III) of 29

. . I di g those name 10
in the reglOn me u I~ . d .nternationally recognized
November 1947, within secure an 1

boundaries; . f rmity
f he Palestinian refugees 10 con 0

(d) Resolving the problem 0 t I' 194 (III) of 11 December
with the General Assembly reso utlOn. .
1948 and subsequent relevant resolutions, . ill 1

f h Israeli Settlement Wh1Chare 1 ega
(e) Resolving the problem 0 t ~ f rmity with relevant United

and an obstacle to peace, 10 con 0

Nations resolutions; and lizi building
. freedom of access to Holy Places, re iglOUS

(f) Guaranteemg
and sites," .

d the Forty-ninth Session of
Similar resolutions were also adopte at

the General Assembly.8 . ,,' dle East Peace
. d that the resolution entitled MldIt may be mentione

tt1 nt of the Question of
7. See General Assembly Resolution 481158 D on the Peaceful Se erne

Palestine. . 62 D of 14 December 1994 and 49/88 of 16 December,
8. See GenerM Assembly Resoluuon 491 -

1994.
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Process" was sponsored by more than 100 States and received

aunpreceldented majority and that the resolution on intifadah which than
enera Assembly had ado t d .. ep e every year SInce ItS Forty-third S .(1988) was deferred. esslOn

Against this backdrop of the progress of work since the item was fi
placed on the ~ork programme of the Secretariat, the recent develo melrst
and the resolution of the Committee at its Thirty thi d S . h C P nts. h - r esslOn t e Ommitt
may WlS to consider whether the Secretariat has exhaustively dealt .~
the Legal Aspects of the item referred to it and determine th WIt
future wor~ of the Secretariat on the matter. e course of
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ANNEX

RESOLUTION ON DEPORTATION OF PALESTINIANS IN
VIOLATION OF INTERNATIONAL LAW, PARTICULARLY THE
GENEVA CONVENTION OF 1949 AND THE MASSIVE
IMMIGRATION AND SETTLEMENT OF JEWS IN THE OCCUPIED
TERRITORIES.

The Asian-African Legal Consultative Committee at its Thirty-third
Session:

Recalling the resolutions adopted by the previous AALCC sessions
on the Palestinian question;

Conscious of the responsibility of AALCC to uphold International
Law and support peoples fundamental rights; and

Taking into consideration the United Nations Charter provisions
concerning the right of self-determination, the fourth Geneva Convention
of 1949 and the various UN General Assembly and Security Council
resolutions on the question of Palestine in particular those relating to
deportation and building of settlements;

Taking note of the historic accord of principles signed on 13th September
1993 between P.L.O. and Israel;'

1. Expresses its concern at the continuing denial.and deprivation of
the inalienable legitimate rights of the Palestinian people including inter
alia the right of self-determination, return and the establishment of an
independent state on their national soil.

2. Supports the just cause of the Palestinian people and their struggle
for self-determination and freedom;

3. Condemns Israels policy in the Arab occupied territories and the
deportation of Palestinian people from their indigenous homes and demands
the repatriation of all Palestinians deported since 1967 in flagrant violation
of Geneva Convention and the Declaration on Human Rights.'

4. Strongly condemns Israel's policy of immigration and the Settlement

I. The Delegate of Islamic Republic of Iran expressed the following reservation on this decision:
"My delegation does not acknowledge the accord between P.L.O. and the other party, and while
seeking the full realization of the inalienable rights of the Palestinian People would like to put
on the record its reservation on some paras of this resolution which refer to this accord."

2. The Delegate of Japan expressed the following reservation on this decision:
"Since the Committee met in Kampala last year, a historic event took place in the long history
of the Middle East Peace Process. On the 13th September, 1993 "Declaration of Principles" has
been signed between PLO and Israel at White House, Washington, in the presence of PLO
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of Jews in the Palestinian and other Arab occupied territories in Golan
Heights and South Lebanon and consider it an obstacle towards erecting
just and comprehensive peace;

5. Demands that Israel respect the principles of International Law
and all International Conventions which have a bearing on these matters
including the release of prisoners and detainees in Israel jails and
concentration camps;

6. Condemns Israel's policy of appropriation and illegal exploitation
of the natural resources (particularly water) and the archaeological
explorations of the occupied territories in contradiction to the principles
of permanent sovereignty over natural resources;

7. Welcomes the signing of Accord of Principles between Palestine
Liberation Organization and the Govt. of Israel and consider it an important
breakthrough and a first step towards erecting a just durable and
comprehensive peace in the Middle East.

8. Calls upon Israel to expedite its withdrawal from Gazza and
Jericho areas to enable the P.L.O. establish the Palestinian National Authority
over these territories;

9. Requests member states as well as other states and U.N. organs
to extend moral and material support to the Palestinian National Authority
in Gaza and Jericho;

10. Requests the Secretary-General of the Committee to continue to
monitor the events and developments in the occupied territories of Palestine;
and

11. Decides to include the item in the agenda of its 34th Session.
(Adopted on January 21, 1994)*3

Chairman Vasser Arafat and Israeli Prime Minister Ishaq Rabin. Japan strongly supports this
peace process and the agreement reached between PLO and Israel. The Japanese Government
maintains the position that deportation in question js not justifiable under the international law.
However. the issues taken up in this draft resolution. including the question of deportation of
Palestinians are now being negotiated as a part of its peace process between the parties concerned.
Since the peace process is at a very crucial and sensitive juncture. we believe that the Committee.
as a forum of legal experts. should not take a decision which may prejudge the on-going
negotiations. For this reason. the Japanese delegation reserves its position on the resolution as
a whole."

3. The Delegate of Singapore expressed the following reservation on this decision:
"Singapore takes the view that this draft resolution does not fall within the purview of the
AALCC. The AALCC is a Legal Consultative Committee constituted to provide an advisory role
to Member Governments on various international legal issues. A political statement such as the
Palestinian draft resolution is not appropriate for consideration in this forum; it is more appropriate
to be considered in a political forum such as the UN General Assembly.
Furthermore. no notice was given of the tabling of this draft resolution until this evening. It is
not possible for Singapore to fully consider the draft and formulate the position.
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VIII. Report on the Work of The
International Law Commission

at Its Forty-Sixth Session

(i) Introduction

The International Law Committion (hereinafter called the Commissi~n
or the ILC) established by General Assembly Resolution 174 (111).10
1947 is the principal organ ofthe United Nations to promote progn~ss~ve
deveiopment of international law and its codification. The Commission
held its Forty-sixth Session in Geneva from May 2 t.o July?2, 1994.
There were four substantive topics on the agenda on this SeSSIOn. These
included:

The Draft Code of Crimes Against the Peace and Security of
Manking;
The Law of Non-Navigational Uses of International Watercourses;

International Liability for Injurious Consequences Arising Out
of Acts Not Prohibited by International Law; and

(iv) State Responsibility.

It may be recalled that the General Assembly had by its R~s~lution
47/31 of December 9, 1993, Inter alia requested the CO~~IssIOn to
continue its work on the draft statute of an international criminal cou~,
as a matter of priority, with a view to elaborating a draft statute If
possible at its Forty-sixth session in 1994. The ~eneral Assembly. had
called upon the Commission in this regard, to take into account the VIews
expressed during the debate in the Sixth Committee.' as well as any
written comments that the Commission may have received ?n the ?raft
articles proposed by the Working Group on a draft statute for an mt~rnatIOnal
criminal court established by the ILC at its Forty-fifth Sess~on. That
resolution had also requested the Commission to resume, at Its Forty-

(i)

(ii)

(iii)
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sixth Session, the consideration of the draft Code of Crimes Against the
Peace and Security of Mankind. Finally, by that resolution the General
Assembly had also welcomed the decision of the Commission to endeavour
to complete in 1994 the second reading of the Draft Articles on the Non-
Navigational Uses of International Watercourses.

Accordingly, the Commission held substantive discussions on these
two subjects viz. the Non-Navigational Uses of International Watercourses
and the Draft Code of Crimes Against the Peace and Security of Mankind.
The Commission completed its second reading of the draft articles on the
Non-Navigational Uses of International Watercourses and adopted the
same together with commentaries thereto. It also adopted a set of draft
articles on the Statute of an International Criminal Court and commenced
the second reading of the draft Code of Crimes Against the Peace and
Security of Mankind as adopted on first reading at its Forty-third Session
in 1991. The Commission agreed that the work on the draft Code and on
the draft Statute for an International Criminal Court should be coordinated.
The other two items on the substantive agenda of the Commission viz.
State Responsibility and International Liability for Injurious Consequences
Arising out of Acts Not Prohibited by International Law were also considered
and are at different stages of work. Some notes and comments on these
items which were subjected to detailed discussions during the Commission's
Forty-sixth Session are contained in this chapter.

It may be stated that the AALCC attaches particular significance to
the question of Non-Navigational Uses of International Watercourses as
this topic is also on its work programme. The topic of Draft Code of
Crime Against the Peace and Security of Mankind is also one to which
the AALCC attaches great importance in view of the current international
developments.

Finally, it may be recalled that the General Assembly had by its
resolution 47/33 inter alia requested the Commission to consider planning
of its activities and programme for the term of office of its members
bearing in mind the desirability of achieving as much progress as possible
in the preparation of draft articles. The Commission acting in pursuance
of that request had at its forty-fifth session inter alia proposed to incorporate
in its agenda the topics "The Law and Practice relating to Reservations
to Treaties" and "State Succession and Its Impact on the Nationality of
Natural and Legal Persons". The General Assembly at its forty-eighth
session had by its resolution 48/31 inter alia endorsed the decision of the
Commission to include in its agenda the abovementioned topics on the
understanding that the final form to be given to the work on these topics
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11be decided after a preliminary study is presented to the Generalsha C .,bly Pursuant to the aforementioned endorsement the omrrussionAssem . . . d. cently concluded forty-sixth session, among other things, appointe
at Its re h . "Th L dAlain Pellet (France) Special Rapporteur for t e tOPIC e aw an
Mr.. relating to Reservations to Treaties". It also appointed Mr. Vaclav
PractIce . .•. S .:I~'lk (Czech Republic) Special Rapporteur for the tOpIC State uccession
Mu. •.• a I P " .and its Impact on the Nationality of Natural and Lega ersons.

Thirty-fourth Session: Discussions
The Secretary-General while introducing the documents prepar~d by

h S cretariat said that monitoring the progress of work of International
tee . bli dL Commission at its annual sessions was a Statutory 0 igation an as
. aw evious years the Secretariat had prepared a brief of documentsm pr . f . h
(AALCC\xXXIv\DOHA\95\1) on the work of the ILC at ItS orty-sixt
session held in 1994. Recalling that an item entitled "The Statute of an
International Criminal Court" was among the items on the agenda of the
I t rnational Law Commission and the significance that member States
o~ ~he AALCC attached to the establishment of an Int~rnatlon~l Criminal
Court and the debate that this topic had generated 10 the. SIxth (le~al)
Committee of the General Assembly the Secretariat had orgamz~d a sem~ar
on this topic. A report of the Seminar and on the debate 10 the SIxth
Committee have been given in this Chaptter.

The Vice Chairman of the International Law Commission (Ambassador
Francisco Kramer) in his account of the progress of work on the f~rty-
sixth session of the Commission stated that the Commission had examI~ed
three basic issues viz. (a) the Code of International Crimes; (b) the creation
of an international criminal court; and (c) the difference between wrongful
acts of an international nature and international crimes in regard t~ the
international responsibility of States. As regards the draft code ~f crimes
against the peace and security of mankind he said tha~ the questIOn ~f the
scope of the draft code was of immediate relevance since the word.lOg of
certain provisions of the first part would necessarily differ d~pendI~g on
whether the code covered a large number of offences under lOternatIonal
law or only those crimes that involved a fundamental infringement of the
International public order. In that context t~e appro~riateness ~f the curren~
title of the draft Code had been raised, since while aggreSSIOn could b
considered a crime against the peace and security of mankind .it was more
difficult to characterise genocide or crimes against h~mam~y as such,
unless the concept of peace and security was very extensively lOterpreted.

Turning to the International Criminal Court he said th~t the Statute
of the Court envisaged two categories of crimes over which the Court
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had jurisdiction. ,!,he first was that of crimes under general international
law namely senocide. a.ggression, serious violations of the laws and customs
~f war and cnmes against humanity. The precise definition of which had
een ~eft to the draft Code of Crimes against the peace and Security of

~a~kmd. The se.cond was that of crimes referred to in the treaties listed
in t e annex, which had been expanded to include the Convention against
Torture and othe~ Cruel, Inhuman or Degrading Treatment or Punishment
The two categones were not mutually exclusive. On the contrary th .
was considerable overlapping between them. ' ere

As for the difference between crimes and other wrongful acts he .d
that the Commission had adopted three articles on the question r f
countermeasures which had long been debated by the Co .. TOC .. mrmssion. he

o~mIsslOn had adopted three articles on the subject: Article 11, which
outlined the broad frame~ork within which a State was entitled to resort
to .countermeas~res: article 13, which dealt with proportionality' and
artIcl.e. 14, dealing with, prohibited countermeasures. Article 12, o~ the
conditions to be m~t by the injured State for recourse to countermeasures
~obe la-:vful, was still outstanding, and article 11 might have to be reviewed
In the light of the text that would eventually be adopted for article 12
Although articles 11, 13, and 14 had been adopted at the previous session'
they had not been .formally submitted in view of the fragmentary re~ult~
that had been achieved on the issue.

Th~ Secretary-General also introduced the item "The law of
~~~rnatIonal Rivers" (Doc. No. AALCC\XXXIV\DOHA\95\4). He outlined
initially the ?ackground of the whole study since 1966. The initial reference
w~s to" outhne the following: (a) definition of the terms "International
~Ivers and (b) rules relating to utilization of waters of international
nvers by the Stat~s conc~rn~d for agricultural, industrial and other purposes
not connected with navigation. He also informed that a few draft articles
were also p~e~ared which, however, could not be finalized due to certain
unc~ear provlSlon.s. The Secretary-General noted that, after a brief deferment,
the Ite~ was revived upon a suggestion by the Government of Bangladesh
to consider the item excluding areas which were under the consideration
?fth~ AALCC. Subsequently, it was noted, the AALCC Secretariat initially
Identified five areas for consideration.

The~e five areas for consideration were: (a) an examination of the
draft articles after they were adopted by the ILC and to furnish comments
t~ereon ~or consideration of the Sixth Committee and possibly before a
diplomatic ~onference; (b) development of norms and guidelines for the
legal appraisal of the validity or otherwse of any objection that may be
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raised by one Watercourse State in relation to projects sought to be
undertaken by another Watercourse State; (c) study the I?atter relating to
navigational uses and timber floating in international watercourses; (d)
study of other areas of international rivers such as agricultural uses; (e)
study of State practice in the region of user agreements and examining
the modalities employed in the sharing or waters in such watercourses as
the Gambia, Indus, Mekong, Niger and Senegal.

He pointed out that the study before the Committee briefly outlined
the route taken by this item in the last decade. He also pointed out that
the study briefly highlighted the various studies prepared by the Secretariat
in the light of ILC deliberations. With a view to update the study, the
Secretary-General noted, a brief outline of the views of the AALCC
Member Governments had also been included, particularly the discussions
which had taken place at the Thirty-third Session. The summation of the
study, he noted, incorporated the decision taken at the Sixth Committee.

The Delegate of Egypt noted that the topic concerning acts not probibited
by International Law giving rise to liability in future would be of greatest
importance to the developing countries of Asia and Africa. In his view
the interpretation of "significant harm" was crucial as many of the Asian-
African States were technologically less equipped to foresee and manage
the future risks. As regards the establishment of an International Criminal
Court, the delegate wished to know the major conventions which deal
substantively with the criminal legal aspects and applicable law adopted
by them. Secondly, in his view, a case-by-case approach could be adopted
to apply the criminal legal principles. He also noted that the ILC's draft
was a proposal to the whole world and accordingly he wished for the
treatment of the topic particularly for the AALCC, Member States.

Prof Francisco Kramer the Vice-Chairman of ILC in his intervention
referred to the Framework of the European Convention as a good basis
in such areas as crime and its procedural mechanism,. He also referred
to the Antarctics. Treaty which he noted provided a broad-based principles
regarding the regulation and management of risks and damages, particularly
concerning ecological elements. He drew the attention of the Committee
towards the basic approach of the ILC i.e. not to create new principles,
but only to provide mechanism for preventing future risks. He outlined
various approaches, although divergent, between the developed and
developing countries, such as concerning theory of fault as pursued by
the West and the theory of direct responsibility favoured by the developing
countries. As regards the methodological approach to be adopted by
the countries of Asia and Africa, he stated that all of them should
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move ahead and examine these c f II' ., ..West. are u y without losing initiatives to the

The Delegate of Japan informed the C .concluded Ad-hoc ti .ommlttee about the recently
mee mg on the International C' . IC

New York from 3 April to 13 April 1995 H . fnmma ourt held in

b
' . e m ormed the Co .

a out the focus of the discussions in the f 11' .. mmlttee
Organizational aspects; (2) Jurisdiction_app~ic~:l~~a~:~~~)lt~~s; .(1)
procedure-Due process' (4) Budget and Ad .. .: flmmal, rmmstranve Issues.

As. regards the 'Organizational aspects, the dele ate not
countnes favoured the establishment of an ICC b g e~ that most
en~ur~ universality, favoured to require a substantra~r:~~:e~d ~n order. to
ratifying the treaty for the treaty to come into f 0 countnes
relationship of the ICC with the UN h t d h ?r~e. As regards the. ' e no e t at majority of the .
recogmzed that the ICC should ha I" countnresve a re ationship by concludin
agfreement. ~e del~gate pointed out that as regards jurisdiction the p . g. ~
o nullum crimen stne lege and non bis in I'd hasi nncip ed em were emp asized He I
~ot; that most countries identifiedcrimes listed in Article 20 of th ~~
r~ t s~Me ~s too vague and insufficient for the implementation :f th

cnrmna Justice. The delegate also referred to discussions c . e
some of substant~ve aspects of jurisdiction. He noted that ther~n~~rnmg

;~;~:::~~:~e;~:,,:~~~o~:l~f the Security Council. As regar:: t~~
that criminal d' gate pointed out, there was a consensus

proce ures must be drafted and
than leave it to the judges as b di d . approved by States rather
Committee of the establish em t 0;e 10 the ILC draft. He informed the
procedures As re a d men 0 an Expert Group to identify these
countries ~referr:d r o~t~~ bUdge~ and administration, the delegate noted,
States parties in the'Treat e o~e and, the Court to be financed by the
general budget of the Ur! t~nsuon ;he other hand, some advocated for the
meeting would disc . d hPP.rt the court. He noted that the August

uss 10- ept Issues .. di .among others. on JUflS iction and due process

The Delegate of S . f dnavigational Uses of In/ria . av~ure the adoption of the draft on Non-
He also submitted the :o7tatl~n Waterco~rses as a framework convention.
Committee' (1) T I :wmg observations for the consideration of the
constitutin~ a hY~~P ~ t ~ pr~sent articles to cases of closed groundwater
international waterco~;lca un.•t~. who~e; (2) To keep the definition of
"flowi . ses as It IS 10 article 2 and not to delete the term

W10g 1OtOa common termi ". (3)its interpretation co . nus, To add to article 5 the text from
reasonable utilizationn~:~m~. ~ha~ actually constitutes 'equitable and

p icipation"; (4) provision for an International
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Observer if one of the watercourse states sees such a necessity and this
to be incorporated in article 17 and (5) Adding a new article i.e., article
34, equating the 'water' as valuable as 'territory' and therefore to apply
measures according to UN Character. .

The delegate outlined his comments on second report of the Special
Rapporteur. The delegate did not agree with the deletion of the word
'flowing into a common terminus". As regards the confined groundwater
the delegate also agreed with the principle of not causing harm to others

as envisaged in article 16.
The Delegate of Sri Lanka favoured the establishment of an International

Criminal Court which must be impartial and with an objective criteria.
While outlining these principles, the delegate noted, the issues concerning
sovereignty and territorial integrity should be taken into account. He also
commended on this count the flexible approach adopted by the ILC. He
also briefly referred to the evolution of ICC principles and its reflection
in the present draft text.

The Delegate of People's Republic of China viewed the establishment
of an international criminal court as an issue which was politically sensitive
and legally and technically complicated. In principle, the delegate noted,
China maintained that the future International Criminal Court should
only be complementary to domestic courts which would play the primary
role in this regard. According to him the basis of jurisdiction of the Court
should lie in the prior consent of and voluntary submission of cases by
States. While calling for the revision of the draft the delegate noted areas
which needed emphasis such as concerning the jurisdiction of the court
and the role of Security Council. In the view of his delegation the diplomatic
conference to establish an ICC should not be convened until the conditions
were ripe and a consensus on the draft statute was generally reached

among states.
The Delegate of Ghana referred to the importance of and need for an

International Criminal Court. He noted, however, that the new world
political and economic order in which might and influence play an important
role in international relationship and particularly in the resolution of
conflicts and violence in the world. According to the delegate, Africa has
had to contend with conflict and violence with less degree of interest
being shown in these conflicts situations as those shown by some members
of the international community elsewhere. He stressed that the conflict
situations in Africa were serious developments that had led to the commission
of serious crimes of an international nature. He pointed out that it was
because of the disparity and apparent discrimination in the treatment of

207



various aspects of international situations relating to international crime
and violence that the relationship between the International Criminal
Court and the United Nations should be carefully looked at and discussed
by the AALCC. He indicated that his delegation was concerned with the
international recognition of municipal trials of offences of an international
nature which are also cognisable by the ICC. He referred in this respect
to the applicability of the double jeopardy principle by the ICC in relation
to crimes already handled by national courts. He observed that there
appeared to be severe differences of opinion on the jurisdiction of the
ICC and urged the Committee to come out with a common and consensual
stand which all members of the AALCC could support at the world
forum or conference to discuss the treaty or statute for the establishment
of the ICe. Consequently he suggested that the Committee and the AALCC
Secretariat should look into these aspects more critically. Referring to the
issue of intervention, the delegate requested the Committee to consider
interventions by regional or sub-regional organizations in circumstances
in which there was absolute breakdown of Central Government and mass
suffering and deaths of the civil population. It was his view the Committee
should give general guidelines on what constitutes legitimate intervention.
It was his hope that the Committee and the AALCC Secretariat would
come out with a consensus position for member countries.

The Delegate of India noted that the draft code of crimes was equally
important as the International Criminal Court. He also stressed the necessity
to accord and respect the primacy of the national jurisdiction. In his view
the sui generis system as envisaged needed careful consideration. While
dealing with the issue of international liability, the delegate noted that it
was an extremely important topic which directly linked itself with the
survival of the mankind itself. While outlining norms for liability, the
delegate pointed out that the experience of highly integrated societies
such as Europe might not always be useful. He also referred briefly to the
issues concerning settlement of disputes and Convention countermeasures.
As regards the draft on international rivers, he observed that his government
was examining the issue with all seriousness and would respond in due
course.

The Delegate of Pakistan noted the divergent views expressed by the
ILC Members on the question of the establishment of the International
Criminal Court. In his view, many complex and difficult issues remained
unsolved, such as the jurisdiction-whether the court should have compulsory
or optional jurisdiction, whether the jurisdiction should be exclusive,
concurrent or of review character and whether it should be linked with
code or not. He also referred to the questions concerning complaint, who

208

. . b f the Court and the State consent required ror tnai
could bnng It e ore . d

laint to be entertame .
comp . .. le of Criminal Law, the delegate noted

Referring to the baSIC PhnnclfPf es clearly and punishment provided
. nt to define t e 0 enc f S tthe reqUlreme . ld be under the local laws 0 ta es.. tion he pomted out, wou t

for. Investlga , f C· . IProcedure to try the alleged perpetra ors
ed a Code 0 nrmna f cri estfIe propos .di the following: registration 0 crirnes, arr

of Criminal off~nces pro:1 nl:~ the accused\suspects, recording of statem~nt
of the accused, mterrogatlO . d i the commission of crime, collectionery of articles use m
of witnesses, recov . d fessiIon recording of pretrial statements.d when reqUIre , coni' ,
of expert eVI ence I f ed to the powers and functions of the prosecutor
of witne~ses. ~e a .so re f~:ers and wanted these to be clearly defined. He
and the mvestlg::::a~ States to amend their existing laws to accommodate
also noted the nTh. he noted, might not be acceptable to many
the proposed Court. IS,
countries. if .

d th delegate sought the codi icatton
To ensure a fair trial of the accu\.se b' teeen admissible and inadmissible

id so as to draw a me e wof law of eVI ence . \ ht the safeguards to preserve
. t the time of trial. He a so soug t

eVidence a h s lace of the trial, services of a compet~n
the rights of the accused sue a Ct t tc He also referred to the question

d h I uage of the our e .lawyer an t e ang . f llate authority with necessary
of appeal and sought t~e creatIOn 0 an appe
time limits for appealmg.

. d the draft statute of the ICC as very
The Delegate of Sudan ~Iewe f d to two main areas, namely,

II tes. He particularly re erre .crucial to a sta es. t encroachment of sovereignty.
f i . di t" n and the consequen . 1the issue 0 Juns ic 10. b· ti draft concerning internatlOna

In order to outline an effective and 0 Jedclveb ·ld a trust in the operation
h t sed on the nee to Ulcriminal court, e s res . f H lso roposed a discussion of these

of the international system itself. e a p
areas in a seminar. d

. f h delegate of Sudan to one ay
The President drew the attention 0 t e . 1 Criminal Court at

E bli hment of InternatlOna
seminar held on the sta IS . Societ of International Law.
New Delhi in collaboration with the Indian ideas emerged from that

d h d 1 ation that many new IHe also informe tee eg . 1 before the Committee.
seminar and the report of the sernmar was a so .

. K a su gested that the categones
The Delegation of the Repubhc ~r~r~e al~o referred to the need ~or

of jurisdiction should be clear~y. out me. h· h evoked the jurisdictIOn
outlining in the draft the speCifiC offences w IC

of the ICC. K ) while(P .~ Francisco ramerThe Vice-Chairman of the ILC. rOJ.
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responding to th 'e views expressed b
were, very crucial and he felt that ev:n t~e members n?ted that sanctions
sanctIOn was very important I hi ,t e compensatIOn as a method of
th ICe ' n IS VIew tru t I h 'e should come from the detailed s I~ t e Implementation of
the governments cooperatIOn and coordl'nat', Ion of

The Delegate of Kuwait referred to the '
and ,the problems consequently created to t pollutIOn of the environment
the Jobs and assignments and ret H housands of labourers to leave
not bound to compensate all that~rn, e noted that his government Was

The Representative of the Legal C I
Adede) drew the attention of th ounse of the United Nations (D
of the Ad hoc Working Group ~ me~ers of the Committee to the meetin~
Statute of the International Crl'rrur~mI cugust 13 to 24 to consider the draft

b na ourt at th UN Hrnern er governments of the AALCC e, e requested the
?ecessary changes in the draft statute t~nm~~e ~se of this forum to effect
10 the early stages and there was a' "IS view the process was only
Governments to effect necessary h pohtIcal and legal choice for the

c anges.
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(ii) Decision on the "Work of the International Law
Commission"

(Adopted on April 22, 1995)

The Asian-African Legal Consultative Committee at its Thirty-fourth
Session:

Having taken note with appreciation the report of the Secretary-General
on the work of the International Law Commission at its Forty-sixth Session
(Doc. No. AALCC\XXXlV\Doha\95\1) and 1A;

Having heard the comprehensive statement of Ambassador Francisco
V. Kramer, the Vice Chairman of the International Law Commission;

I, Expresses its felicitations to the International Law Commission
on the achievements of its Forty-sixth Session;

2. Acknowledges and appreciates the contributions of the Chairman
of the International Law Commission Hon'ble Judge V.S. Vereshchetin,
and the Vice-Chairman, Ambassador Francisco V. Kramer and thanks
them for the lucid and succinct report that has been presented by the
Vice-Chairman on behalf of the Commission's Chairman.

3. Expresses its appreciation to the Secretary-General for his report
on the work of the International Law Commission at its Forty-sixth Session,
and particularly the progress made on the question of the Establishment
of an International Criminal Court,

4. Requests the Secretary-General to bring to the attention of the
International Law Commission the views expressed on different items on
its agenda during the Thirty-fourth Session of the AALCC; and
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,
Also request the Secretary-General to

Law Commission the Committee's a . ~onvey to the International
work on the Non-Navigational UsesppreclatIOn ?n the completion of its
the Statute of an International C ~ . ofI InternatIOnal Watercourses and

nrnma Court.
De~ides to inscribe on the agenda of the .. .

CommIttee an item entitled "Th R ThIrty-fIfth SessIOn of the
L C .. e eport on the work f th I .

aw ommlSSlon at its Forty-seventh Session." 0 e nternatlOnal

(iii) Secretariat Brief
A. Report on the Work of the International Law

Commission (ILC)

DRAFT CODE OF CRIMES AGAINST THE PEACE AND
SECURITY OF MANKIND AND DRAFT STATUTE FOR AN

INTERNATIONAL CRIMINAL COURT

I Background

212

The work programme of the International Law Commission (ILC)
had accorded priority to the topic "Draft Code of Crimes Against the
Peace and Security of Mankind". This was necessitated on account of
paragraph 6 of the General Assembly resolution 48/31, which had requested
the ILC to continue its work "as a matter of priority" on the question of
the draft statute for an international criminal court with a view to elaborating
a draft statute, if possible at the forty-sixth session. Considering this the
enlarged Bureau had recommended that the first week of the Session
should be devoted to a discussion of that subject in the plenary. The
discussion of this topic in the plenary had been reflected beiefly in this
note along with the comments provided by the AALCC Secretariat. In
other words, there is no separate section providing a summary of these
discussions. This was found essential as there could be some changes in
the view points of the Members after the completion of the work by the
Working Group.

For reasons of clarity, it would be appropriate to briefly examine first
the Twelfth Report on the Draft Code of Crimes Against the Peace and
Security of Mankind provided by the Special Rapporteur Mr. Doudou
Thiam, While presenting this report, the Special Rapporteur had outlined
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Crim~; rAg~ins; ~'h:;:a~~ ~~~ ~n;c~~~~n:f ,::d~?gd of. the Draft Code of
on the general part of the draft-definition hn m ~tli ~ocus, this year,
principles". And he had also informed th~tCpaartractIeInzfatihonDandgeneral
co . h . 0 t e raft Codencernmg t e crimes themselves would be dealt ith j ,

" Whi ' WI m next year'report. Il~ termmg the twelfth report as the shortest the . s
Rapporteur briefly noted the reasons for this Th ' . Specia]
had al d b di . e concepts It dealt with

. rea y ~en iscussed at considerable length both in the Com . .
and 10 the. Sixth Committee, and he had therefore decided to t~SIOn
c.ourse of. sImpl~ reproducing the text of each draft article as ado ted the
first reading, WIthout reverting to the discussion on it .p on

h I· I , except In thosecases were no c ear view had emerged in the C "omrmssion .
. It would be too simplistic to say that this report merely re rodu

I
artlcles as the Special Rapporteur further clarifies that this repo~ on ;:;:
of the draft IS presented in such a way that it d .

article, each draft adopted on first reading followeredPbrouces, article by
G h ,y comments from
~ve~ments: t en by the Special Rapporteur's opinions and conclusions

e o. servatI~ns of Governments are presented sometimes in full and
s~metIme partially: depending on their significance; more often tha~ not
t ey are presented In full. With one or two exceptions all the ob .'
are reflected Wh th ,servatIOns

: en ey are not, that is because, the questions raised in
~he observa~IOns of Governments have already been dealt with at len th
10 th~ Special Rapporteur's earlier reports and in discussion in I g
meetmgs. P enary

The Chao h'l
that the cons=:io: o~~h:e~:~~~n!'~~~d :~::;:~ ~each~d pointed out
beginni ith own into two parts
and t ling ~I a gener~ di~cussion that would take only one meetin~
d It 0 .o;e b~ an eXamInatIOn of the individual articles, some of which
f:raan ~~~;:~:~~~:e~ted in the Working. Group on a Draft Statute
the second 000. In order to aVOIdexcessively fragmenting
articles succ~:v~~ the debate h~ proposed taking up five clusters of
Articles 5 6 and !';a~~IY :nlcles 1, 2, 3 and 4 first, followed by
lastly Arti~les 14 ~d ~~ es ,9 and 10, Articles 11, 12 and 13, and

II. Draft Code of Crimes Against the Peace and Security of Mankind
A. Articles 1 to 4

the Although .the M.embers addressed specifically each of the Articles in
general dlsc~ssIOn, the emphasis was limited primarily to the few

conceptual questions, As regards the definitional part one Member found
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some problems with the idea of combining a conceptual definition with
an enumerative one. There was a fundamental issue of the adequacy of
the title itself of the Code of Crimes Against the Peace and Security of
Mankind. It was pointed out that the title was appropriate for certain
crimes, such as aggression, but was much more debatable for others, such
as genocide or crimes against humanity, that did not come under the
peace and security of mankind unless the concept was given a very broad
meaning. The AALCC Secretariat seeks to consider the view that the
definition of the crimes by the Code should be very specific and definite
so that any wide discretion on the interpretation and the application of
the Code by the Court could be minimized.

The other crucial problem dealt with by a few Members concerned
the relationship between the Code and the Statute for the Court, which
affected less the drafting of the Code, that was perfectly viable with or
without the Court, than it did the establishment of the Statute for the
Court, for which it was still uncertain whether it would have jurisdiction
for applying the Code. Accordingly, it was stressed by some Members
that the Working Group should take the draft Code fully into account for
the drafting of the Statute and, assuming that the Code was to be adopted
on second reading prior to the completion of the draft Statute, the Working
Group must use the wording of the Code.

There were other Members who did not specifically agree with this
viewpoint. Some of them requisitioned clarifications as regards the
interrelationship between the Code and Court, particularly in areas where
national jurisdictions were involved. This question was discussed by some
Members from the point of relationship between international law and
internal law . In their view Article 2 affirmed the primacy of the international
law over the internal law, and that was clearly essential if the Code was
to be properly implemented. Some other Members attempted to build a
harmonious approach. It was suggested that the Commission should adopt
exactly the same wording in both instruments for the provisions on the
indispensable judicial guarantees in order to ensure minimal standards of
protection of the individual. Some Members, while in favour of retaining
draft Article 2, considered that the Commission should avoid suggesting
that there was a conflict between international law and internal law. The
crimes that. the Commission had chosen were punishable in the internal
law of all civilized States and, as such, were not completely independent
of internal law. Nevertheless, it was pointed out that the characterization
provided for in the draft Code was independent of the characterization in
the internal law of any given State.
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In his twelfth report, the Special Rapporteur indicated that draft Article
3 set forth the principle of international criminal responsibility of the
individual, a principle which has been accepted in international criminal
law since the judgment of the Nuremberg Tribunal. Regarding this Article
some Members had problems, particularly concerning certain terminologies.
In view of this, they preferred the original version. Many Members of the
Commission supported the Special Rapporteur's proposal that draft Article
4 should be deleted. The reasons for this could be briefly summarized.
It was pointed out by some Members that a distinction was usually drawn
between motive and intent, or mens rea, with motive not forming part of
the elements making up the offence. Thus, the characterization of motive
was not very useful, because it came into play only in determining the
degree of responsibility. Political motives usually worked to reduce the
penalty normally assigned, for example, by preventing the death penalty
from being imposed in criminal justice systems where it still existed.
However, some other Members while considering Article 4 did not believe
that motives could be incorporated in extenuating circumstances or in the
category of exceptions. In their view, persons who committed crimes
against the peace and security of mankind should not be able to argue
that they had done so for political reasons and therefore should not be
punished, or that their crime was political in nature.

B. Articles 5 to 7

Members were generally in agreement with draft Article 5 as adopted
on first reading. It was pointed out by some of them that the Article
embodied the very sensible and fundamental principle that the international
criminal responsibility of the individual should not ipso facto exclude the
international responsibility of the State for a crime against the peace and
security of mankind. It was also recalled that the principle had been
enshrined in treaties, including Article IX of the 1948 Convention on
Genocide. Some Members, although agreed with the underlying principle
of draft Article 5, found that its wording was not very appropriate. As
regards draft Article 6 on the "obligation to try or extradite", although
there was no disagreement, governments were concerned about its
applicability. With regard to draft Article 7 on the non-applicability of
statutory limitations, the Special Rapporteur had pointed out in his twelfth
report the written comments received from Governments had demonstrated
that the rule of the non-applicability of statutory limitations was not
universally accepted by States. There were other practical difficulties
also. Some Members had pointed out that the rule of the non-applicability
of statutory limitations could not be applied to all the crimes covered in
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d h t Article 7 dealt with a question that basically had to be
the code an t a .' of the various elements that they had. b Governments 10 view ....
deCided y h making general policy decision. Further, It was. to account w en . .. f tto take 10 h bsolute rule of the non-apphcablhty 0 statu ory. ted out t at an a .. .
alsO p~1O ld in certain cases, hamper reconclhatlOn between two
1imitatlO~~ cou at mi ht have been at odds in the past or even hamper
commumtleS th d b g Government with the democratically expres~ed
amnesty grante. YIa nity with a view to the definitive restoratIOn

f a natlOna commu . .
consent 0 It had been asked whether there was any pomt 10

. t rnal peace. . d securitof In e . . the perpetrator of a crime against the peace an secun y. . g to Justice . d I .brIngln . 40 s after the crime had been committe . n viewkind 30 or year . . . .
of man ALCC Secretariat, the questions relating to st.atutory lImitatIOn
of the A id tion It would be essential to consider long statutoryd areful conSI era I . '1' .nee c . d. . w of the recent tendency of national reconci iation. . non peno 10 VIe .
hmlta 1 t of the crimes implemented by some countnes.
and the amnes Y

C. Articles 8 to 10 .
A . I 8 had received broad consensus, especially since It merely

rtic e ovisions of the Universal Declaration of Human Rights
conformed to th~ pr I Convenant on Civil and Political Rights. In the VIew
and the Interna~I~~aArticle 8 set forth the minimum guarantees to which
of many Mem e t be entitled and which constituted one of the

accused person mus . .
:!damental ~Ies of inI ternationkaldl~;a::d b~~!~:~~:u~:t~:n~~:~~~d
Nevertheless It was a so remar e it
between the 'j'udicial guarantees offered to the accused a?d the se~~n Y

. Th however diverse opimons
of the international commumty. ere were, .' h ld

. . td ) It had provided that no one s ou
regarding Article 9 (non-bls en l em . hi h h had
be tried or punished twice for a crime under the C?de for.w ICI 'm

e
inal

. .tt d by an 1OternatIona cn
already been finally convicted .or ~C.qUle r bTt of this provision
court The Special Rapporteur justified the app ica I I Y . . I

. h horit of the 1OternatlOna
on the ground that it would destroy t e aut on YI d t' d under the

. . di er cases a rea y necourt if national courts had juris iction ov ibilit of. . . ., S M bers welcomed the POSSI 1 I Y
international jurisdiction- orne em h e it had
exclusion of States having a case tried by thei~ own cou~s ;es::Vations,
already been tried by an international court. While express10g bi
some Members considered that it would be difficult to apply the merallv

. . I I I Since States were generin idem principle at the 1OternatlOna eve.. t .n.. . .' f .nternatlOnal court excep 1
reluctant to accept the jUnSdictIOn 0 an I. . d lusive. f the cnmes commttte ,exccases where in view of the senousness 0 . A ards
. . '.. ' d internatlOnal court. s reg
jurisdiction should be conferre on an ., h S cial Rapporteur
draft Article 10, concerning non-retro-actIvlty, t e pe
pointed out that there was no disagreement.
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D. Articles 11 to 13

As r~gards draft Article 11, "Order of a Government or a Superior"
the Sp~cI~1 R~pporteur observed in his twelfth report that the principI~
embodied In this draft provision had already been affirmed in the "princi If . t . I I peso In ernationa aw recognized in the Charter and Judgement of th
~urember~ Trib~nal". In his opinion this principle should not be calIe~
Into que.stIOn without good reason and he therefore proposed that the
dra~ Artlcl~ sh~uld be retained. Some Members, however, made suggestions
for Impr?vmg Its ,:ording. Similar opinions were expressed as regards
draft Article 12 WhIChconcerned "Responsibility of the Superior". There
were t~o. ~ajor suggestions, namely, (a) the concept of presumption of
responsibiltty referred. to by the Special Rapporteur in his twelfth report
warranted .further constderanons, bearing in mind the rule stated in Article
8 concermn~ the presumption of innocence; and (b) the Commission
should consider the sources of the draft Article. With regard to draft
Article 13 concerning "~fficial position and responsibility", the Special
Rap~orteur was 0: the VIew that although it was difficult to provide in
detail for the vanous cases in which heads of State or Government
should be prosecuted, what could be said was that whenever a head of
State ~r Government committed a crime against the peace and security of
mankind, he should be prosecuted. The proposal to retain Article 13
unchanged was generally welcomed in the Commission. It was pointed
ou~ that th~ draft Article was based directly on Principle III of the Principles
of mternatIOnallaw recognized in the Charter of the Nuremberg Tribunal.

E. Articles 14 and 15

. The draft Article 14 concerning "Defences and extenuating
CIrcumstances" consisted of two paragraphs on first reading. The first
paragraph had provided that the competent court should determine the
admissibility of defences under the general principles of law in the light
of the character of each crime. The second paragraph provided that the
court: where appropriate, take account of extenuating circumstances. The
Special Rapporteur, expressed his agreement with those Governments
which, in their written responses, had considered that the concept of
defences and that of extenuating circumstances should be dealt with
separately. The criticism, however, was centred around the question of
self-defe.nce. It was said that the new text was an oversimplification of
the preVIOUStext and was likely to give rise to a regrettable confusion
~etwe~n self-defence in the case of an individual and that provided for
in Article 51 of the Charter. In the view of the Special Rapporteur
"extenuating circumstances" as found in new draft Article 15, was generally
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d itted in criminal law that any court hearing a criminal case was
a ~tled to examine the circumstances in which an offence had beenenU . .

mitted and to determine whether there were any circumstances that
c?~nished the responsibility of the accused. At the conclusion of the
dum . d h in id h h d. cuss ion, the Special Rapporteur summanze t e mam leas t at a
dls hi .. f h .emerged during the debate and gave IS opirnon on some 0 t e Issues.

III. Draft Statute for an International Criminal Court

In order to expedite its work on the subject, the Commission took a
decision to reconvene the Working Group on a Draft Statute for an
International Criminal Court. It held 25 meetings between 10 May and 7
July 1994.

In its 'introductory note' the Report of the Working Group had listed
the documents which were before it to perform the mandate assigned. It,
inter (Ilia, included the followintg: the Report of the Working Group on
the Question of an International Criminal Jurisdiction (A/47/1O, Annex),
the Report of the Working Group on a Draft Statute for an international
criminal court (A/43/l0, Annex): the eleventh report on the topic "Draft
Code of Crimes Against the Peace and Security of Mankind" presented
by Special Rapporteur, Mr. Doudou Thiam; the Comments of Governments
on the Report of the Working Group; Chapter B of the topical summary
prepared by the Secretariat of the discussion held in the Sixth Committee
of the General Assembly during the forty-eighth Session; the Report of
the Secretary-General pursuant to paragraph 2 of Security Council resolution
808 (1993) (document S125704); the Rules of Procedure and Evidence
adopted by the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law
Committed in the Territory of Former Yugoslavia since 1991 (document
.IT/32 of 14 March 1994) as well as the following informal documents
prepared by the Secretariat of the Working Group: (a) a compilation of
draft statutes for an international criminal court elaborated in the past
either within the framework of United Nations or by other public or
private entities; (b) a compilation of conventions or relevant provisions
of conventions relative to the possible subject matter jurisdiction of an
international criminal court; and (c) a study on possible ways whereby an
international criminal court might enter into relationship with the United
Nations.

The Working Group, while considering the Draft Statute for an
International Criminal Court, took into account, inter alia, (a) the need
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to streamline and simplify the rti Ijurisdiction of the Court whil ab IC es concerning the subject matter
, isdi , ' I e etter deterrnini hjuns tenon; (b) the fact that th C' rung t e extent of such
complementary to national syste~s o~~ ~ ?ste~ should be conceived as
mechanism for international coo e;at~~n unct~on,o? the b~sis of existing
the need for coordinating the p ~d judicial assistane, and (c)
Statute for an International ~o,~onl carttclesto be found in the Draft

C
' nrnma ourt and in th D af C

nrnes Against the Peace and S ' e r t ode of
prepared ,by the Working Group i:c~~:%e~f,Man~ind, T~e draft Statute
on estabhshment of the Court, Part 2 into ~I,ghtmam parts: Part 1
of the Court; Part 3 on Jurisdiction ofo~~ompos,ltIon and a~mini~tration
and ,prosecution; Part 5 on the trail; Part 6Court, Part 4 on m~estIgation
on international cooperation and iudi ' Ion a~peal and review; Part 7
enforcement. J cia assistance; and Part 8 on

Before examining the overall structure of th '
worthwhile to note the clarification id e Draft Statute, It may be
drafting the Statute It inter li tated. ed by the Working Group in" a ta state "th W ki
purport to adjust itself to any s ecifi :, e or mg Group did not
to amalgamate into a coherent !hOl~ct~~lmmal legal s~stem but rather,
the goals envisaged having d ' ~ost appropnate elements for
I: ,regar to existmg treati I'
lor an international court or trib 1 d es, ear ier proposals" , I una s an relevant pr " , ,
criminal justice systems within th diff ,~vlstons m national
Group also took careful note o~ t~ee:en~legal tra~lt~ons",The Working
International Tribunal for th P ~1f10USprovisions regulating the
Serious Violations of Internat~onr~s~cutlo~ o~ Persons Responsible for
Territory of Former Yugosl ' ~ u1mamtananLaw Committed in the

h
avia since 991 Furthe he obit e Working Group in c " ' rmore, t e objective of

Criminal Court was to b o~celvmg the Statute for an International
convention on the matter'; ~s an att,achment to a future international
Statute's provisions. an accordingly, the Commission drafted the

A. Preamble

The Preamble to any statut t .achieved. The draft Statut k ~ se s ~~t th~ mam purpose intended to be. , e, eepmg this m view inte d furth .
10 international criminal m tt ' n s er cooperation
event of conviction to a ~drs,ftoprovide a forum for trial and, in the

, provi e or appropriate . h
persons accused of crimes f si ifi pums ment of certain
the Court envisaged d 0 Sign icant international concern. Significantly
justice systems InsteC:: ~Ott,Pturpd°rtto run parallel to the national criminai

. ,I m en s to be compl t .systems, particularly in cas h emen ary to the national
available or may be inefti t~S WI e.re su~h tri~l procedures maynot beec rve. t IS clanfied m the Commentaries that
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it does not affect the right of States to seek extradition and other forms
of international judicial assistance under existing arrangements.

The purpose set out in the Preamable, the Commentaries provide, is
intended to assist in the interpretation and application of the Statute, and
in particular in the exercise of the power conferred by Article 35. Article
35, it may be noted, deals with the substantive aspects of admissibility.
In other words, it allows the Court to decide, having regard to certain
specified factors, whether a particular case is admissible. This is different
from exercising jurisdiction per se. The Court, it is pointed out, should
exercise jurisdiction only over the most serious crimes, such as crimes of
concern to the international community as a whole.

8. Establishment of the Court
The establishment of the Court and its subsequent operation has certain

implications. The crucial issue concerning this is the "relationship of the
Court to the United Nations. There were divergent opinions between the
Members of the Commission in this regard. Some favoured the Court
becoming a subsidiary organ of the United Nations by way of resolutions
of the Security Council and General Assembly, without the need for any
treaty. Others had strongly preferred that it be created as an organ of the
United Nations by amendment to the Charter. Those who did not agree
with these two arrangements advocated another kind of link such as a
relationship agreement along the lines of that concluded between the
United Nations and the International Atomic Energy Agency. However,
the Working Group concluded that it would be extremely difficult to
establish the Court by resolution of a UN body, without the support of
a treaty. It is further pointed out that the General Assembly resolution did
not impose binding legal obligations on States in relation to conduct
external to the functioning of the UN itself. In view of this, the obligation
of a State, for instance, to transfer an accused person from its own
custody to the custody of the Court which would be essential to the
Court's functioning could not be imposed by a resolution. A treaty
commitment, the Working Group felt, would be essential for this purpose.
More importantly, a treaty accepted by a State pursuant to its constitutional
procedure would normally have the force of law within that State-
unlike a resolution and that may be necessary if that State needed to take
action vis-a-vis individuals within its jurisdiction pursuant to the Statute.
The Working Group also noted that the resolutions could be readily
amended or even revoked, that would scarcely be consistent with the
concept of a permanent judicial body. Accordingly, the relationship
agreement proposed by the Working Group would be concluded between
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the ~residency, acting on. behalf of and with the prior approval of States
parties, and the UN, and It woul~ provide, inter alia, for the exercise by
the UN of the powers and functIOns referred to in the Statute.

Some members of the Co~m~ssion had strongly put forward the view
that the Court could only fulfil Its proper role if it was made an organ
of the UN by amendment of the Charter. This, it has been pointed
h d b . I' I' . outa s~ stantta Imp icanons for the operation and financing of the COUrt'
Despite some of these problems, it was agreed that the Court could Iv
oper~t~ eff~ctively if bro~ght into a close relationship with the UN~~:r
admInIstratIve purposes, In order to enhance its universality auth .
d . , ontyan permanence, and because In part the Court's jurisdiction could rlep d

d " b enupon ecisrons y the Security Council. The Working Group how
did id 'b ' ever
1 not consi er udgetary arrangements as it should be worked '
. f '1' h outsatts acton y In t e context of an overall willingness of States to pro d
h bli ceeto t e esta ishment of the Court.

As regards the "Seat of the Court", the Working Group inter li
f d i , alare erre I? ItSCo~.entaries to some of the crucial issues such as provision

of the pnson facilities for the detention of persons convicted under th
Stat~te, in t~e absence of other arrangements. There were also som:
crucial qu~stIOns as regards the "status and legal capacity" of the Court.
The Working G.roup sought to bring in Article 4 the goals of flexibility
and cost reduction set out in its earlier report in 1992 which had laid
down th.e basic parameters for the draft Statute. Although there was a
substanttal agreement in the Working Group as regards the permanent
nature of the. Court a.nd that it would sit only when required to consider
a case submined to It, some Members continued to feel that this was
incompati?le wit~ the necessary permanence, stability and independence
of a true InternatIOnal criminal court.

C. Composition and Administration of the Court

Article 5 s~ecifies the structure of the international judicial system to
be cr~ated and ItS component parts. The Working Group briefly noted the
funct~ons to be performed by each component, namely, (a) strictly judicial
fun.ctIOns are to be performed by the Presidency of the Court and its
various cham~rs; (b) the crucial function of the investigation and prosecution
of offenders I~ t~ be performed by an independent organ, the Procuracy,
and (~) the prmcipa] administrative organ of the Court is the Registry. In
the view of the Working Group, for conceptual, logistical and other
~e~o?s, the three organs are to be considered as constituting an international
JUdICIal system as a whole, notwithstanding the necessary independence
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hich has to exist, for ethical and fair trial reasons hetween the judicial
VI h and the prosecutorial branch.branc

Th Working Group notes carefully the problems in the way of electi~g
ifi ed . dges with criminal law and criminal trial experience and expertise

~ual eI~iJ~ of international law. Further, the relatively long pe.riod of 12
JO th for the term of office of the judges was also dealt WIth by the
years. Group This was criticized by some States as too long, and has
workin

g
d ced to' nine years, the same term as judges of the ICl. The

been re ubi' 'blorking Group favoured the principle that judges ~hould ~ot e e:g~ e
W 1 tion considering the special nature of an international criminalfor re-e ec . .. d .
. . di ti n However it found necessary to provide limite exceptionsJuns IC10 • , .
to this principle to cope with transitional cases and casual vacancies.

While commenting on Article 8 concerning th~ Preside.ncy, the ~orking
G noted that the President and the two Vice-Presidents (WIth two
roup . . h d .. ti
It tes) will have to perform important functions In tea mmistra IOna erna . ddi .
of the Court, in particular as members of the Presld~ncy. In a inon to
its overall responsibility for administration, the Presidency has pre-.an.d
st-trial functions of judicial character under the Statute. Further, It IS

po . ich th f .clarified by the Working Group that the man~er In whic . t e.se unctions
are exercised would be subject to more detailed regulation In the rules.
The Working Group discusses briefly the possible involvem~nt of any
one judge in pre-trial functions. This, according t~ the Working G.roup,
raises the question whether such an involvement might prevent t~e Judge
sitting as a member of a Trial or Appeals Chamb~r, on the ?aSIS of an
appearance of lack of impartiality. In this regard, It refers ~nefl~ to the
practice and case law of the European Court of Human RIghts. In the
specific view of the Working Group the functions actually conferred by
the Statute in the pre-trial phase are consistent with the in~olve~ent of
members of the Presidency in Chambers subsequently dealing WIth that
case.

In order to allow for specialization, an Appeals Chamber is envisaged,
consisting of the President and six judges, at least three of whom are ~o
be drawn from judges nominated as having recognized competence In
international law. This, the Working Group points out, ensures that a
majority of judges with criminal trial experience would be available to
serve on Trial Chambers. Some members of the Working Group had
argued strongly that the Court should have a full-time President, who
Would reside at the seat of the Court and be responsible under the Statute
for its judicial functioning. Others, however, stressed the need for flexibility,
and the character of the Court as a body which would only be convened
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as. necessary. In their view, are uire
mIght unnecessarily restrict th q ment that the President be fuU-tim
W ki G e range of candidat f h eor mg roup although dealt . h h es or t e position. Th
that this was a matter which co:~~ ~ else matters fairly briefly, though~

. e eft to the Rules to be fr
While dealing with the uesn . amed.

members of the Working ci IOn of Independence of the judges sorn
beli . roup strongly preferr d 'eieving that only permanence w ld . e a permanent COUrt
and impartiality. Considering thOU grve full assurance of independenc~
Working Group sought to outlin: ~~:-permanent n~t~r~ of judges, the
compromise the independence of the iunature of .aCtIVItIes which might
understood that a judge could t b J dges. For Instance, it was clearly
1 . I . no e, at the same tiegis ative or executive bran h f. me, a member of the. d c 0 a natIonal go
JU ge should not at the same time be en :ernme.nt. Similarly, a
prosecution of crimes at the nati 11 I gaged In the Investigation or
G.roup noted, national judges w~~ae:v:ri On t~e othe~ ~and, the Working
tnals would be most appropriat pence In preSIdIng over criminal

. . e persons to act as judges.
The proVISIOnof "exercisin d di . .

Although judges have a gener;l a~br Is(uahficatIOn o~judges" is unique.
Court, at his request the P id iga Ion to be avaIlable to sit on the

. ,resl ency may excuse th t . d
exerCIse of a function under thi St a JU ge from the

. s ature and may do . h ..any reason. ThIS in the view of W ki so WIt out giving
good reason to ~xcuse a judge f or I~g .Group, would be necessary for
justice would not be served b disck s.IttIng and where the interests of

. h be so : Y ISCOSIng the reaso F .nug t e so In the case of grave .. n. or Instance, this
a judge. secunty nsks to the person or family of

The Procuracy, dealt in Article 12 is .
of the Prosecutor one or m D ,an Independent organ composed
staff as may be' required 0; eputy Prosecutors and such other qualified
Procuracy is underlined by·th e Im.P?rtance of the independence of the

d D e prOVISIonthat the electi f han eputy Prosecutors be earn d Ion 0 t e Prosecutor
majority of the States Parties ;h o~ not by the Court but by an absolute
instructions from any G . e rosecutor must not seek or receive

overnment or any oth
representative of the internan I . er source, but act as a

h . Iona communny as a wh I Th .w 0 IS elected by the Court, is the .. .. 0 .e. e Registrar,
Court and is unlike th . d pnncIpal admInIstratIve officer of the
Group had n~ difficult; 1:f~~s, ~li~ible for re.-election. The Working
aspects. mu ating a unammong opinion on these

Article 16 refers to the privile . . .
extended to jU.dges. Officers and st!;;'o~~~unItIes and facilities to be
experts and WItnesses appearing bef .t A Court a~ .well as counsel,

ore I . COmpOSItIon made by the
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Working Group to the similar provisions of the Statute of IC] in Article
19 and Article 30 of the Statute of the International Tribunal for the
Former Yugoslavia. The provision relating to "allowances and expenses"
reflects the fact that the Court is not a full-time body. The English and
French are to be the working languages of the Court. But this is, it is
noted, without prejudice to the possibility that a particular trial be conducted
concurrently in the languages of the accused and of the witnesses, together
with the working languages. Article 19 refers to rules of the Court relating
to pre-trial investigations as well as the conduct of the trial itself. It
extends to matters concerning the respect of the rights of the accused,
procedure, evidence etc. In these matters the Working Group had difficulty
in formulating a substantial agreement as most of these were procedural
in nature. The major and crucial questions arose in the substantive aspects
such as jurisdictional issues.

D. Jurisdiction of the Court

One of the central elements in the draft Statute concerns the question
of "jurisdiction". Part 3 deals with this aspect and limits the range of
cases which the Court may deal with, so as to restrict the operation of
the Statute to the situations and purposes referred to in the Preamble. The
basic ideas regarding the jurisdictional strategy as expressed in the 1992
Working Group Report should be recounted briefly. It had two strands,
namely, (a) the Court to exercise jurisdiction over crimes of an international
character defined by existing treaties; and (b) acceptance of substantive
jurisdiction in a particular case. However, there were a few difficulties
of identifying the exactlimits of application of these strands of jurisdiction.
For instance, the distinction between treaty crimes and crimes under
general international law could be difficult to draw. To cite an example,
it cannot be doubted that genocide as defined in the Genocide Convention
could be regarded as a crime under general international law . The majority
of the Working Group in 1993 concluded that crimes under general
international law could not be entirely excluded from the draft Statute.
However, this formulation was met with considerable criticism in the
Sixth Committee and in the comments of States, on the gronds that a
mere reference to crimes under general international law was highly
uncertain and that it would give excessive power to the proposed Court
to deal with conduct on the basis that it constituted a crime under general
international law . With a view to minimizing these possibilities the Working
Group sought to limit the Court's jurisdiction over crimes under general
international law to a number of specified cases, without prejudice to the
definition and content of such crimes for other purposes.
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The 1993 draft distinguished between two "strands" jurisdiction in
relation to treaty crimes: (a) jurisdiction over crimes of an international
character; and (b) crimes under what were referred to as suppression
conventions (e.g. the UN Convention against Illicit Traffic in Narcotic
Drugs and Psychotropic Substances of 20 December 1988). As pointed
out by the Report of the Working Group the draft Statute adopted a
course which has jurisdiction limited provisions so as to eliminate such
crimes which may not exhibit international concerns. The Annex to the
Statute lists multilateral treaties in force clearly defining as criminal
specified conduct of international concern and extending the jurisdiction
of States over such conduct. The Court's jurisdiction extends to certain
crimes defined by those treaties, whether or not they are "suppression
conventions" as mentioned earlier. By the combination of a defined
jurisdiction in Article 20 the draft Statute seeks to ensure, in the words
of the preamble, that the Court will be "complementary to national criminal
justice system in cases where such trial procedures or may not be available
or may be ineffective".

Some members of the Working Group had expressed their dissatisfaction
at the restrictive approach taken to the jurisdiction of the Court (other
than in cases of genocide). In their view the various restrictions imposed
on the Court, and in particular the restrictive requirements of acceptance
contained in Article 21, were likely to frustrate its operation in many
cases, and even to make the quest for an international criminal jurisdiction
negatory. On the contrary, there were other members of the Working
Group who thought that the State went too far in granting "inherent"
jurisdiction even over genocide, and that in the present state of the
international community, the Courts jurisdiction should be entirely,
consensual. Suggestions were also made that the Court should also have
an advisory jurisdiction in matters of international criminal law , either on
reference from UN organs or from individual States. However, the Working
Group has not made any provision for such a jurisdiction.

The Working Group, for the reasons stated above, concluded that it
should not confer jurisdiction by reference to the general category of
crimes under international law, but should refer only to the specific
crimes warranting inclusion under that category. It has included four
such: genocide, aggression, serious violations of the laws and customs
applicable in armed conflict and crimes against humanity. Of these, the
Working Group finds that "genocide" was clearly and authentically defined
in the 1948 Convention and it had envisaged that cases of genocide could
be referred to an international criminal court. Further, in the view of the
Working Group the Court should have inherent jurisdiction over the
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. f enocide On the other hand, it had difficulty in accommodating
crune? g "azression" in the same category as there was no treaty
the cnme of ag id It should be noted that the General. .. n comparable to genoci e. .
deflOltIO . 3314 (XXIX) dealt with aggreSSIOn by States, not

mbly resolutIOn id f hAsse . f . di id als and was designed as a gui e or t e. h the cnmes 0 m IVI u ,
WIt .1 t as a definition for judicial use. References were

ity Counci , no b
Secun to Article 2(4) of the Charter of the UN and the Nurem ~rg
also mad~ 46 I . ter alia felt that it would seem retrogressive
Trib al in 19 t was, In '. f

n u~ d . dividual criminal responsibility for aggression 50 year~ a ter
to exc b e m C nsidering the number of principles incorporated m the
Nure:

r
e::·the °International Military Tribunal of 1945 (the. Nuremberg

Chart bers of the Working Group took the VIew that not
Charter) some mem . 1 ..

sin Ie act of aggression was a crime under intern~tlOnal aw giving
e~e~o t;e criminal responsibility of individuals. WIth respect to the
n~e . t h manity the Working Group noted that there were unresolved
cnmes agams u . d di. b t the definition of the crime. Nevertheless, m the un erstan mgISsues a ou . . ed

f the Working Group the definition of crimes a~amst ~umanlty encompass .
~ h ane acts of a very serious character involvmg WIdespread or systema~c
l~ u~ . d at the civilian population in whole or part. As regar s
vlOlatlOns aime .. h . of the
the listing of crimes under general internatlOnal la~, m t ~ VIe; .
Working Group, raised questions as to why ot~er mternatlOna crimes,

h id and terrorism were not also mcluded.such as apart er

Article 21 spells out the States which have to accept the couhrt's
.. d Article 20 for the Court to ave

jurisdiction m a gIven case un er It out in Article 22. The
. . .. Th d s of acceptance are spejurisdiction e mo e h ects of Article 21 and how
Working Group, inter ali~, referred t~ ~ e asr the 1993 draft Statute. It
it differed from the eqUlvalent .rO~;SI~~ ~he custodial State in respect
noted: first, the foc~s ~as ;peci tea ~tate having jurisdiction under the
of the accused, as distinct rom any b the State on whose
relevant treaty. Second, it re~uired the ~cc~~~~~ a~ceptance requirement
territory the crime was committed, thus a op g. ational law Third, it
in the 19?3 Statute for crimes und;:t;e;~~;~ ~:~:lreadY established, or
also required the accep~anc.e of a S diti of the accused pursuant
eventually established ItS nght. to the e~tra hI I~~ be noted is concerned
to an extradition request. Article :2, It sdo~ drafted so 'as to facilitate
with the modalities of that acceptanc~, Ian ~ of the Court's jurisdiction
acceptance both of the S~atute as at 0te ~~e "action by the Security
in individual cases. Article 23 re ers o. ouncil in circumstances
Council". In other words, i.tallows t~~.Shecu: ~c trib~nal under Chapter
where it might have authonty to .esta ~st ~. gger the Court's jurisdiction
VII of the Charter of the UN, instea 0 n
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?y .di~pe.nsing with the requirement of the acceptance by a State of the
jurisdiction of the Court under Article 21.

E. Investigation and Prosecution

. hTh: procedur~ regarding the "investigations and prosecution" beg'
Wit. t e complaint. In the view of the Workin Grou the I~S
envls.aged as a facility available to States Parties

g
to its ~tatuteC~~~ .IS

ce~am case~ ~o the Security Council. These aspects could be se:n in t~n
vanous provrsrons relating to this procedural aspect. In the case of genoci d e
where the Court has jurisdiction without any additional requiremen: ef
acceptan.ce, the complai~ant must be a Contracting Party to the Genoci~e
Convention and thus entitied to rely on Article VI of th C .W ki G . e onvention The
or 109 roup while supporting the idea of keeping the Court open f

only States had stated two main reasons namely' (a) this or
St tes to accent the ri . may encouragea es to acc~pt the nghts. and obligations provided for in the Statute; and
(b) to share 10 the financial burden relating to the operating costs of th
Court. The ~embers of the Working Group were not in agreement wit~
~he s~gge.stto~ that the Prosecutor should be authorized to initiate an
mvesngation .10. the absence of a complaint if it appeared that a c .
apparently within the jurisdiction of the Court would oth . n~e
duly investigated. erwise not e

. ~e ~raft Statute ~pecifies the procedure concerning the mode of
~nv~stIgatmg al~eged cnmes by taking into account the norms of natural
~stIce and equity. Nevertheless, while conducting the investigation the
rollcurac~ has the power to question suspects, victims and witnesse~ to

co ect evidence to co d t .. .. 'P ,n uc on-site investiganons, etc. In this regard the
t:~secutor may seek .t~e cooperation of any State and request the Court

ssue order~ to facilitate the investigation. At the investigation phase
a person who IS suspect d f h . .. 'b' e 0 aving committed cnme may be questioned

t
SUt~ect~fhowever, to following rights, namely the right not to be compelled
o es 1 y or to co f '1 h .'1' n ess gUI t; t e nght to remain silent without reflecting
gUI t or innocence: th . h h ., ,e ng t to ave the assistance of counsel of the
~?~t sc: the right to free legal assistance if the suspect cannot

or a awyer, and. the right to interpretation during questioning if
necessary. The Working G h d I & '. , roup a a so felt that it was important to
~nclud~ a separate provision to guarantee the rights of a person during the
lO~estIgation phase, before the person has actually been charged with a
~~sme. It also fo~nd the necessity to distinguish between the rights of the
as ~ec~ and the n~hts of the accused since the former were not as extensive

e atter. For instance, the suspect does not have the right to examine
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witnesses or to be provided with all incriminating evidence, rights which
are guaranteed to the accused.

The procedures relating to the "commencement of prosecution", and
"Arrest", commence, if after investigation the Prosecutor concludes that
there was a prima facie case against the suspect in respect of a crime
within the Court's jurisdiction. There is an elaborate provision concerning
pre-trial detention or release", which inter alia provides for the judicial
determination of proceedings concerning "prosecution" and "arrest". The
Working Group has generally taken the view to minimize any unnecessary
and disproportional harm to the alleged offenders. Even it sought to
provide for compensation in cases where there was an unlawful detainment.
Considering the principles of natural justice, as soon as an accused is
arrested on a warrant, the Prosecutor is obligated to take all necessary
steps to notify the accused of the charge by serving the necessary documents,
such as, statement of the ground for the arrest etc.

F. The Trial
It is provided that trials will generally take place at the seat of the

Court. In the view of Working Group, the Court may decide. In the light
of the circumstances of a particular case, that it would be more practical
to conduct the trial closer to the scene of the alleged crime, for example,
so as to facilitate the attendance of witnesses and the production of
evidence. The provision relating to "applicable law" mentions two sources
which are the Statute itself and applicable treaties. The third source
which refers to national law acquires special importance in the light of
the inclusion in the Annex of treaties which explicitly envisage that the
crimes to which the treaty refers are nonetheless crimes under national
law. As pointed out by the Working Group the dictates of the nullum
crimen (i.e. principle of legality as enunciated in Article 39) requires that
the Court be able to apply national law to the extent consistent with the
Statute, applicable treaties and general international law. This, the Working
Group notes, would be essential as international law does not yet contain
a complete statement of substantive criminal law and the Court would
need to develop criteria for the application of rules of national criminal
law, to the extent to which they were properly applicable to a given
situation. At the trial stage, the questions of jurisdiction and admissibility
are addressed in the Draft Statute in order to ensure that the Court only
deals with cases in the circumstances outlined in the Preamble Le.where
it is really desirable to 1".10 so. Further, the question whether trial in
absentia should be permissible under the Statute had been discussed
extensively. One view, according to the Working Group, was that trial in
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absentia should be excluded entirely, on the ground, inter alia, that the
Court should only be called into action in circumstances where any judgement
and sentence could be enforced, and that the imposition of judgements
and sentences in absentia with no prospect of enforcement would bring
the Court into disrepute. On the other hand, another view would allow
such trial only in very limited circumstances. The Working Group deals
extensively with the formulations of the 1993 draft Statute which, inter
alia, had provided that an accused should have the right "to be present
at the trial, unless the Court, having heard such submissions and evidence
as it deems necessary, concludes that the absence of the accused is
deliberate". The discussion in the Working Group brings in various decisions
incorporated in the Selected Decisions of the Human Rights Committee
under the Optional Protocol and the European Court of Human Rights.
However, the Working Group was attracted to the solution adopted in the
Rules of the International Tribunal for the Former Yugoslavia which
contemplates that the accused will be present at the trial. However, it
provides for a form of public confirmation of the indictment in cases
where the accused could not be brought before it.

Article 38 deals with the general powers of the Trial Chambers with
respect to the conduct of the trial. The Trial Chamber has a full range of
powers in respect of the proceedings. The Working Group has given
elaborate comments on the applicability of these procedures. In its view
the overriding obligation of the Trial Chamber is to ensure that every
trial is fair and expeditious and is conducted in accordance with the
Statute, with full respect for the rights of the accused and due regard for
the protection of victims and witnesses. The principle of legality (nullum
crimes sine lege), the fundamental principal of criminal law, is incorporated
in Article 39. It specifies that an accused shall not be held guilty: (a) in
the case of a prosecution ... unless the act or omission in question constituted
a crime under international law; (b) in the case of a prosecution ... unless
the treaty in question was applicable to the conduct of the accused at the
time the act or omission occurred. Further, Article 40 recognizes that in
a criminal proceeding the accused is entitled to a presumption of innocence
and that the burden of proof rests with the Prosecution. The Working
Group stresses the fact that the Prosecutor should have the burden of
proving every element of the crime beyond reasonable doubt. In furtherance
of this, Article 41 specifically provides for the "rights of the accused".
In other words, it states the minimum guarantees to which an accused is
entitled in relation to the trial, namely (a) to be informed promptly and
in detail of the nature and cause of the charge; (b) to have adequate time
and facilities for the preparation of the defence, and to communicate with
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counsel of the accused's choosing; (c) to be tried without undue delay;
(d) to examine and have examined in the Court proceedings; (e) necessary
language interpretations; and (f) not to be compelled to testify or to
confess guilt; Accordingly, Article 42 recognizes the important principle
of criminal law, non bis in idem which inter alia, means that no person
shall be tried for the same crime twice.

Considering the international importance of the Court's proceedings
there is a provision for the "protection of the accused, victims and witnesses".
The draft Statute in other articles attempts to take care of all the procedural
aspects of criminal justice, such as evidence, sentencing and applicable
penalties. As regards the determination of the appropriate punishment in
a particular case, there is a term of imprisonment up to and including life
imprisonment and a fine of a specified amount. The Court is not authorized
to impose the death penalty. While determining these, the Working Group
notes, the Court may consider the relevant provisions of the national law
of the States which have a particular connection to the person or the
crime committed, namely the State of which the convicted person is a
national, the State where the crime was committed and the State which
had custody of and jurisdiction over the accused.

G. Appeal and Re~ew

Appeals may be, as enunciated in Article 48, brought either against
judgement or sentence. In view of the Working Group the right to appeal
should exist equally for the Prosecutor and the convicted person .. The
grounds for appeal may relate to one or more of the following: procedural
unfairness, errors of fact or law, or disproportion between the crime and
the sentence, proceedings on appeal are regulated by Article 49. Further,
a person convicted of a crime may, in accordance with the Rules, apply
for revision of a judgment on the ground that a new evidence has been
discovered, which was not known to the accused at the time of the trial
or appeal and which would have been a decisive factor in the conviction.
This provision for "revision" is provided in Article 50.

H. International Cooperation and Judicial Assistance

For an effective functioning of the Court, States Parties to the Statute
should cooperate wih the criminal investigations conducted by the Prosecutor
and respond without undue delay to any request from the Court regarding,
for example, the location of persons, the taking of testimony, the production
of evidence, the service of documents etc. Some members of the Working
Group, it is pointed out, thought that Article 51 went too far in imposing
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a general obligation of cooperation on States Parties to the Statute,
independently of whether they are parties to relevant treaties or have
accepted the Court's jurisdiction with respect to the crime in question.
They would therefore prefer Article 51 to state that parties would use
their best efforts to cooperate. Provisional measures, specified in Article
52 allow the Court to request States to take provisional measures to
present an accused from leaving its territory or the destruction of evidence
located there.

Article 53 deals with the crucial question of "transfer of an accused
to the Court". As provided in this provision, the Registrar may request
any State to cooperate in the arrest and transfer of an accused pursuant
to a warrant issued under Articlec 28. As to States not parties to the
Statute, no obligation of transfer can be imposed, but cooperation can be
sought in accordance with Article 55. The Working Group in its comments
points out -that the term "transfer" has been used to cover any case where
an accused is made available to the Court for the purpose of trial, in
order to avoid any confusion with the notion of extradition or other forms
of surrender of persons (e.g. under status of forces agreements) between
two States. The Working Group briefly dealt with the question of relationship
between extradition and transfer. In its view, these provisions provide
adequate guarantees that the Statute will not undermine existing and
functional extradition arrangements. Accordingly, Article 55 recognizes
that all States as members of the international community have an interest
in the prosecution, punishment and deterrence of the crimes covered by
the Statute.

I. Enforcement

It is provided that the States Parties to the Statute must recognize the
judgments of the Court. As regards the prison sentences imposed by the
Court these are to be served in the prison facilities of a State designated
by the Court or, in the absence of such a designation, in the State where
the Court has its seat. It is also provided that since the limited institutional
structure of the Court, in initial stages at least, would not include a
prison facility, States Parties would be requested to offer the use of such
facilities to the Court. With the suggestion coming from the Working
Group, a provision was incorporated to provide for the possibility of
pardon, parole and commutation of sentence. The Annex to the Draft
Statute includes crimes which are found in the treaties in force of universal
character. Treaties which merely regulate conduct, or which prohibit
conduct but only on an inter-State basis are included.
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IV. Comments:
It should be recalled that at its forty-third session in 1991, the

commission provisionally adopted on first reading the Draft Code of
Crimes against the Peace and Security of Mankind. At the same session,
the Commission decided to transmit the Draft Code to Governments for
their comments and observations with a request that such comments and
observations be submitted by 1 January 1993. The Commission noted
that the draft it had completed on first reading constituted the first part
of the Commission's work on the topic of the Draft Code of Crimes
Against the Peace and Security of Mankind; and that the Commission
would continue at forthcoming sessions to fulfil the mandate the General
Assembly had assigned to it in paragraph 3 of resolution 45/41 of 28
November 1990, which invited the Commission in its work on the Draft
Code of Crimes Against the Peace and Security of Mankind to consider
further and analyse the issues raised in its report concerning the question
of an international criminal jurisdiction, including the possibility of
establishing an international criminal court or other international criminal
trial mechanism. Similar ideas were reiterated by the General Assembly
in its resolution 46154 of 9 December 1991. Accordingly, at its forty-
fourth session in 1992,the Commissionhad before it the SpecialRapporteur's
tenth report on the topic which was entirely devoted to the question of
the possible establishment of an international criminal jurisdiction. In
furtherance of this mandate, a Working Group was also set up to consider
the issues concerning international criminal jurisdiction.

Remarkable progress could be seen in the work of the Working Group
to establish an acceptable international criminal jurisdiction. In fact, priority
was accorded to the "draft Statute for an International Criminal Court".
However, there were various comments concerning the need to reconcile
the expeditious completion of the draft Statute, given its priority, with
the care required to draft an instrument that would be generally acceptable
to States and provide for the establishment of a viable and effective
institution. In AALCC Secretariat's view the work on the completion of
the Draft Code and the International Criminal Court should progress
simultaneously. The Draft Code, in AALCC Secretariat's view, provides
the broad substantive criminal normative structure to operate an international
criminal jurisdiction. For the reasons expressed by many of the members
the main question always remains jurisdictional. Even there were various
comments regarding the general approach to be taken by the Commission
as it continued its work on the draft Statute. The AALCC Secretariat
concurs with the view that the relationship between the substantive law
to be applied by the Court and the procedural law represented by the
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Statute had received insufficient attention. The AALCC Secretariat also
seeks to consider the view that the functions of the Court should be
precisely defined so that the States can accept a transfer of its sovereignty
to the Court more easily.

The AALCC Secretariat notes that while stressing more on the draft
Statute of the criminal court, the Commission should not attempt to
create norms whose legal validity at the international level needed further
clarification. This was, in fact, the initial mandate given by the General
Assembly. Keeping some of these difficulties in view, several members
had expressed the opinion that it would be preferable to take more time
if necessary, to draft an instrument for a better, more useful and permanen~
institution bearing in mind the unlikelihood that the Court would be
established by States upon receipt of the draft Statute by the General
Assembly.

As regards the nature of the Court, the AALCC Secretariat would
like to support a realistic and pragmatic approach. In its view, a balance
should be struck between a non-standing permanent body and full-time
organ. It is for consideration whether a Court remaining permanently in
session would help in encouraging uniformity and further development of
law. In this regard, it would be necessary to clearly outline the nature of
its relationship with the national courts. It may be necessary to have more
output to consider this aspect. The AALCC Secretariat, however, finds
no great difficulty in harmonizing the pure procedural aspects of the

.Court. Nevertheless, this calls for a greater amount of flexibility in applying
these norms. In the view of AALCC Secretariat resolution of any
disagreement in this regard should be solely left to the Court itself.

The AALCC Secretariat notes that there were some unclear areas
with regard to the issue of what laws should be applied by the Court. One
dominant view suggested that the Statute should be drafted in such a way
as not to foreclose the future application of the Code. Some members, it
should be noted, attributed particular importance to the applicability of
national law, not only in instances where a treaty did not define a crime
with the necessary precision, but also with respect to rules of evidence
and penalties. Although there is some kind of balance in the structure of
the draft Statute, the AALCC Secretariat seeks to note with care the
erosion of "sovereignty". It is not clear as to how far the State can go to
limit themselves and it is here that the success of the Statute and Code
depends. The three mainstreams of the criminal, judicial process i.e. the
investigation, the trial and the punishment, need at one level or the other,
to intrude into national sovereignty. These questions, in the view of
AALCC Secretariat, are crucial for the countries of Asia and Africa.

234 235

THE LAW OF NON-NAVIGATIONAL USES OF
INTERNATIONAL WATERCOURSES

The topic "the Law of the Non-navigational Uses of International
Watercourses" was taken up by the International Law Commission (ILC)
in response to the recommendation of the General Assembly in resolution
2669 (XXV) of 8 December 1970. The work on this topic progressed
steadily through the contributions made by five Special Rapporteurs. At
its forty-third Session the Commission adopted on first reading an entire
set of draft articles on the topic which was transmitted through the Secretary-
General to Governments for comments and observations, with a request
that such comments and observations be submitted to the Secretary-General
by 1 January 1993. Accordingly, at its forty-fifth session, the Commission
considered the first report (A/CN.4/451) of the Special Rapporteur. The
Commission also had before it the comments and observations on the
draft articles received from Governments (A/CN. 4/447 and Add. 1-5).
While concluding its debate, the Commission referred Articles 1 to 10 to
the Drafting Committee established by the Commission. At its forty-sixth
session, the Commission considered the second report of the Special
Rapporteur and referred the draft articles covered in the second report to
the Drafting Committee established by the Commission. It invited the
Drafting Committee to proceed with the consideration of the draft articles
without the amendments introduced by the Special Rapporteur on unrelated
confined groundwater, and to submit suggestions to the Commission on
how the Commission should proceed on the question of unrelated confined
groundwater. Finally, on the basis of the Drafting Committee's report,
the Commission adopted the final text of a set of 33 draft articles on the
Law of the Non-Navigational Uses of International Watercourses and a
resolution on confined transboundary groundwater. The present study, to
the extent necessary, reflects these overall developments in the work of
ILC concerning this topic.

In his second report, the Special Rapporteur was making suggestions
for what could be regarded as substantive changes. The first was to
delete the phrase "flowing into a common terminus", a concept that had
not been present in the drafts submitted by the earlier Special Rapporteur.
Reference has been made in this context to the Water Resource Committee
of the International Law Association, which had stated in 1993 in response
to the draft produced on first reading that the "notion that the waters of
a watercourse must always flow into a common terminus cannot be justified
in the light of today's knowledge of the behaviour of water". As noted
in the report by way of an example, the waters of the Danube at certain



times of the year flowed into Lake Constance and into the Rhine, something
that had, in the view of the Special Rapporteur, now been recognized for
more than half a century.

The Special Rapporteur's second suggestion concerned the inclusion
of unrelated groundwater. While noting the importance of the confined
groundwater, the Special Rapporteur refers to the existing dependence on
groundwater in such diverse areas as Scandinavia and North Africa and
the increasing demand due to population growth and industrial use; thus
making the case for the elaboration of rules beyond debate. He also refers
to calls for such action from the Water Conference held in Mar de Plata
in 1977, the interregional meeting in Dakar in 1982 and from elsewhere
underscored the timeliness of the issues. According to him the only question
that could be debated was whether the Commission should cover such
waters in its current exercise or should initiate a new exercise to respond
to the need. In his view, the Commission should undoubtedly do so at
the current exercise. In his view, the two most detailed efforts to elaborate
rules for groundwater in general were the 1986 Seoul Rules on International
Groundwater elaborated by the International Law Association and the
1989 Bellagio Draft Treaty on Transboundary Waters-a model bilateral
agreement. There were also bilateral and regional arrangements to which
reference was made in the annex to the second report. A detailed study
of those instruments, as pointed out by the Special Rapporteur, revealed
no rule applicable to related confined groundwater that was not applicable
to unrelated confined groundwater and no rule applicable to the latter
that was not applicable to the former.

The third suggestion proposed by the Special Rapporteur related to
notice. Article 12 established an obligation on the part of a State that
intended to implement or permitted the implementation of planned measures
which might have an adverse effect on other watercourse States to provide
them with "timely notification" and Articles 13, 14, 15 and 16 contained
the outline for the process. It is pointed out that the problems with the
regime contained in those articles was that it did not provide a notifying
State with protection from potential harms caused by the failure of notified
State to respond. Further, whereas failure to respond should not diminish
the responsibility of the notifying State, neither should it increase that
responsibility nor create an undue burden for the notifying State. Considering
these, the new paragraph (b) in Article 16 was an attempt to safeguard
the notifying State from damage flowing exclusively from the failure of
the notified State to· respond.
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In the view of the Special Rapporteur the definitional aspects of
Article 21 could have been dealt within the ambit of definitions in Article
2. Leaving this to the discretion of the Drafting Committee, he proposed
to add the word "energy" in paragraph 3 of Article 21 while outlining
the possible areas of pollution. By way of an example, he referred to a
scheme devised by Consolidated Edison to pump water from the Hudson
River in the New York State to the top of the abuting palisade during off-
peak periods of use and then to generate power during peak periods by
allowing the water to fall back into the Hudson River. Although there
had been no loss of water from the river, and no substance had been
added to the water, the ecology of the stream had been adversely
affected because the water returned to the river had been significantly
warmer.

The Special Rapporteur's fifth suggestion concerned dispute settlement.
The Commission could not, in his view, propose articles which depended
on cooperation between States without making provision for resolving
differences that would inevitably ensue. He also referred to the joint
management arrangements which were, however, not accepted by the
Commission. In his comments he had reffered to the Bellagio Groundwater
Treaty which had proved indispensable in solving most of the water-
related problems that had arisen between the United States and Canada
and between the United States and Mexico. He also noted that not all
regions enjoyed the fraternal relations that existed between the States
Parties to the Bellagio Treaty. He preferred the proposal by the previous
Special Rapporteur, Mr. McCaffrey under which arbitration or judicial
settlement would be made binding and would not be dependent on the
agreement of the parties. He also drew some inspiration from the municipal
law arena, particularly the Inter-State Water Disputes Act of 1956 whereby
the Government of India was empowered to establish a tribunal if a
negotiated settlement among States in its federal system proved impossible.
While referring to his proposal in the Report, the Special Rapporteur
hoped that the discussion in the plenary would indicate where the centre
of gravity lay as between Mr. McCaffrey's proposal and his own.

The major part of the Commission's discussion was concerning
"unrelated confined groundwater". There were also different shades of
opinions as regards the definition of "common terminus". References
were made by the members both to the report and the annex where the
question- of "unrelated confined groundwater" was discussed elaborately
by the Special Rapporteur. In the view of some members the distinction
between "confined" and "unconfined" groundwater was essential and
must be maintained if the word "aquifer" was used. According to the
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Special Rapporteu~, "a~uif.e~" means a substance, water-bearing geologic
formation from .whlch s~gmflcant quantity of water may be extracted, and
the waters therein contained. This definition, according to some membe
gave rise to the impression that the aquifer essentially concerned with
only "confin~d groundwater". Members found that the provisions to regul~te
the totally mdependent systems of confined groundwater and aquil".

d . . '.Ier
pose certain unique problems. There was a general argument as regard
the need to require States to cooperate in order to regulate the uses 0;
groundwater when they are situated below international borders. Considerin
h . . g

t ese vI~wpomts some members had proposed a complete framework
Convent~on or overall model of all water resources in an integrated manner.
In the view of certain other members the need for general acceptability
of the draft proposal to include provisions on unrelated confmed groundwater
should be thoroughly examined.

The idea proposed by the Special Rapporteur to delete the notion of
"~ommon terminus" di~ not get complete support. While substantiating
hIS ~rguments, the Special Rapporteur had illustrated many more examples
of nvers where the term "common terminus" was inapplicable. For
example, the Irrawaddy River in Myanmar separated into a number of
stream.s, some of which reached the sea over 300 kilometers away from
the pomt where the others terminated. The Ganges, the Mekong and to
a lesser extent the Nile, ran into a number of streams that reached the sea
at great distances from one another, some as many as 250 kilometers
awa~. They were each unitary systems, but did not have a common
terminus,

Some members were critical about the dispute settlement mechanisms
as Provid~d in Article 33. Paragraph 2(c) of the article had provided that
where nel~her fact-finding nor conciliation had resolved the dispute, "any
of the parties may submit the dispute to binding arbitration by any permanent
or ad hoc tribunal that has been accepted by all the parties to the dispute".
So~e ~embers had referred to the "uncertainty" factors existing in the
arbItratIOn mechanism where there was no compromis d'arbitrage, in
other words, an agreement defining the issue to be litigated. In order to
ove~~ome some of these uncertainties, some members had suggested an
ad~Ittonal clause to Article 33 to supplement the initial agreement to
~bItrate by a clear commitment by the parties to the new Convention that
~t should ~e read as an agreement to refer all disputes arising from the
mterp~e~atton or application of the new Convention to the arbitral process.
In a~d~tton, some members had also proposed the insertion of an additional
provIsion for a referral of a dispute to the International Court of Justice
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for a judicial settlement. However, there were some difficulties concerning
"voluntary acceptance of jurisdiction". In order to overcome this problem,
ome members had seen the need for another provision to the effect that

;tates Parties could express reservations on the jurisdiction of the
International Court of Justice. In that way, it was felt, the draft articles
would command broad acceptance.

Having considered the various strands of opinions existing within the
Commission, it would be appropriate now to examin~ briefly the draft
articles from the point of view of Asian-African States, with the available
information. First, Drafting Committee to which the draft articles were
referred had retained the texts as recommended with the exception of a
few minor changes, based on suggestions made by the Special Rapporteur
in his second report. Secondly, as pointed out by the Chairman of the
Drafting Committee, the Committee had examined on second reading
Article 5 and Article 7 which had been left pending, as well as all the
articles that the Commission had referred to it at the current session,
namely Articles 11 to 32 and the new Article 33 proposed by the Special
Rapporteur to deal with the settlement of disputes. Lastly, in accordance
with the mandate entrusted to it by the Commission, the Drafting Committee
had adopted a draft resolution in which it suggested how the Commission
should proceed if it should decide to deal with the confined groundwater
in the draft articles.

The AALCC Secretariat concurs with the view of the Drafting Committee
to retain the phrase "flowing into a common terminus". This term is
qualified by the term "normally" in order to make it clear that there were
cases to which this requirement did not apply. The retention of the phrase
"common terminus" is crucial for Asian-African States as it involves the
whole question of determining the limits of "watercourse". This outlining
of limits has a direct impact on the activities undertaken in relation to a
river. In the view of the AALCC Secretariat the Drafting Committee was
correct when it stated that "the common terminus" requirement did not
mean that the watercourse must terminate at a precise geographic location.
There was, however, no unanimity in accepting this proposition within
the Commission. For instance, it was pointed out that the inclusion of the
word "normally" would broaden the scope of the draft articles to such an
extent that a smaller country' entire territory might be covered. That,
according to one member, would make the draft less acceptable to "States".
Some other members had also pointed out that the expresson "common
terminus" was inaccurate in hydrological terms. Article 2 was finally
adopted on the understanding that watercourses such as Danube and
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Rhine would not form one large system but would retain their existence
as two separate systems.

Article 5 which incorporates a customary norm relating to law of
international rivers, namely, "equitable and resonable utilization and
participation" was adopted by the Drafting Committee without any
change.Nevertheless, there was no agreement on the use of the term
"optimal utilization" in paragraph 1, which according to one member
seemed to impose an obligation on States to work to achieve optimal
utilization with a view to squeezing the last drop of use out of a watercourse.
It was felt that the term "sustainable" would be better as it reflected the
new approach taken by States to the use of natural resources. This change
was not supported on the ground that it would destroy the balance of the
article. There was separate provision in Article 24 which referred to
"planning the sustainable development of an international watercourse".
Several members while agreeing with this view pointed out that "optimal
utilization" did not necessarily mean "maximum utilization". Accordingly,
after due deliberations, Article 5 was adopted without any change on the
understanding that a reference to sustainable development would be
made in the commentary. The AALCC Secretariat concurs with this
viewpoint.

Article 6 outlines the "factors relevant to equitable and reasonable
utilization". The Drafting Committee added a factor to the list of factors
in paragraph 1: the dependency of the population on the watercourse, as
an element which watercourse States must take into account to ensure
that their conduct was in conformity with the obligation of equitable
utilization contained in Article 5. In its view, the concept of dependency
was both quantitative and qualitative in that both the size of the population
dependent on the watercourse and the extent of its dependence were to
be taken into account. This factor was accepted in an amended form to
read: "the population dependent on the watercourse in each watercourse
State". The AALCC Secretariat finds this addition acceptable and feels
that it would enhance the utility of the article.

The Draft Committee had noted that there were opinions which had
sought the deletion of Article 7 on the grond that the principle of "equitable
and reasonable utilization" provided sufficient protection and incorporated
the obligation not to cause "significant harm". However, it was pointed
out that despite the existence of the concept of "reasonable and equitable
utilization", the watercourse States should not be relieved from the specific
obligation not to cause significant harm to other watercourse States. It is
also important to note that the matter of utilization and development is
related to the life of a vast number of the population living alongside the
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watercourse having indigenous and local character. In view of this, due
importance could be given to inter-governmental agreement. Considering
the examples outlined in the commentaries the AALCC Secretariat finds
that there could be situations which may need specific mention so as not
to cause significant harm. It is rather difficult to outline such possibilities.
Flexibility in defining such situations would be helpful. The proposition
of an adequate consultation would be welcome. Some members, however,
felt that Article 7 as proposed only obliges a State to make an effort to
prevent the occurrance of significant harm; if that effort was not made,
the obligation was breached, even before any result had occurred. The
effort must fit the "technical and scientific standards commonly accepted
by the States". The Commission had to undertake at this stage a fairly
long debate on the substantive aspects of the word "significant" and "due
diligence". The implication of any reformulation was also discussed.
There were some members who preferred the deletion of this article as
it was unclear. Finally, it was adopted on the understanding that the
views of the members would be reflected adequately in the summary
record.

Articles 8 to 31 were adopted by the Commission without any major
modification. Article 16 which dealt with "absence of reply to notification",
in the view of the Drafting Committee, took some account of the possible
hardship caused to the notifying State and to provide an incentive for the
notified State to reply to the notification so as to encourage that State to
seek solution to problems of conflicting uses consistent with equitable
and optimal utilization of watercourses and to protect the interests of the
notifying State. It had, therefore, included in Article 16 paragraph 2
which provided that any claim to compensation by a notified State which
had failed to reply within the period prescribed by Article 13 might be
offset by the costs incurred by the notifying State for action undertaken
after the lapse of such period which would not have been undertaken if
the notified State had reacted in a timely fashion. Accordingly, as pointed
out by the Drafting Committee, the tardy reaction of the notified State
would result in the amount to which it was entitled by way of compensation
for any damage it had suffered being reduced by the amount of any cost
incurred by the notifying State due to the lack of timely response.

Article 32 concerning "non-discrimination" 'provides "for the protection
of the interests of persons, natural or juridical, who have suffered or are
under a serious threat of suffering significant trans boundary harm as a
result of activities related to an international watercourse". It also further
provides that these persons should not be discriminated on the basis of
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nationality or place where the injury occurred, in granting to such persons
in accordance with its legal system access to judicial or other procedures
or a right to claim compensation or other relief in respect of significant
harm caused by such activities carried on under its jurisdiction. In the
view of Drafting Committee, the opening phrase, reading that unless the
watercourse States concerned have agreed otherwise, preserved the freedom
of the watercourse States to agree on different arrangements such as
resort to diplomatic channels. Nevertheless, one member of the Drafting
Committee had found the article as a whole unacceptable on the ground
that the draft article dealt with relations between States and should not
extend into the field of actions by natural or legal persons under domestic
law. In his opinion, the article dealt inadequatelyand possibly in a misleading
way with the complex problem of private remedies in the context of
international law.

The AALCC Secretariat endorses, at the outset, the procedures envisaged
in Article 32. It has however, been pointed out that it would be inappropriate
to give access to foreigners in the national legal systems without realizing
its full implications. To that extent, the AALCC Secretariat finds the
minority view of one of the Commission members acceptable. Nevertheless,
Article 32 creates enough space for the States to take necessary action
through their diplomatic and other channels. Legal remedy to a real
sufferer in any system of law should be welcome. It is important to note
that a legal system has its own balancing methods to regulate the misuse
of such concessions. Such situations are difficult to envisage in the systems
of many dheloping countries.

Article 33 deals with the "settlement of disputes". It provides a basic
rule for the settlement of watercourse disputes. The provisions of this
article are applicable in cases where the Watercourse States concerned
do not have an applicable agreement for the settlement of disputes. First,
it obliges watercourse States to enter into consultations and negotiations
in the event of a dispute arising concerning a question of fact or the
interpretation or application of the present articles. It is one of the unique
features of this provision that it provides for the increasing utilization of
joint watercourse institutions established by the concerned States while
carrying out such consultations and negotiations. These consultations and
negotiations should be conducted in good faith and in a meaningful way
that could lead to an equitable solution of the dispute. This is a well
established principle of international law. Secondly, it sets forth the right
of any watercourse State concerned to request the establishment of a
fact-finding commission. According to the Cr-mmission the purpose of
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his provision is to facilitate the resolution of disputes through the object~ve
~nowledge of facts. This provision, in the ~iew of AALCC. Se~retanat,
has far-reaching implications. It is unc~rtam as to. how o~JectI:ely the
f t-finding commission can work, particularly while dealing WIth very~ h .,nsitive issues. Some States may find it difficult to endorse t e constitunon
of fact-finding missions as its findings may pose problems in the amicable
;esolution of disputes. The composition of the fact-finding Commission
eeds to be commented upon. It is composed of one member nominated

by each State concerned and in addition a member not having the nationality
of any of the States concerned, but chosen by the nominated members
shall serve as Chairman. Fact-finding, in a sense, is a highly subjective
affair. Nominated members may have problems with the objective assessment
of available data. In such instances, it is the Chairman who will be a
major deciding factor. Considering the importance of the Chairman, States
concerned may not agree with the choice of the Chairman in a given
case. However, consultations and negotiations may help in clearing such
problems. Nevertheless, it is important to note .that the .fact~finding
commissions are very useful, particularly when the dispute mainly involves
a crucial aspect of fact and law. Some of the difficulties mentioned above
could be overcome through specific mandate of the fact-fmding commission
itself.

The next stage in the settlement of disputes deals with the resol~t~on
of problems in constituting the fact-fmding commission itself. The p~ovision
gives the nominated members a period of four months after the establIshment
of the Commission to agree on a Chairman. If they fail to agree on a
Chairman, any party to the dispute may request the Secretary-Ge?eral of
the United Nations to appoint the Chairman. The rule also provides for
any of the parties to the dispute to request the Secretary-General of the
United Nations to appoint a single member Commission if any of the
parties fails, within four months, to nominate a member. The person to
be appointed may not be a national of any of the States concerned. These
provisions, it may be noted, are intended to avoid the dispute settlement
mechanisms being frustrated by the lack of cooperation of one of the
parties. Furthermore, there is also a provision which obliges all the
watercourse States concerned to provide the Commission with the
information it may require.

This article also sets out a rule for the submission of the dispute to
arbitration or judicial settlement. It is provided: "If, af~r .twelve m~n~hs
from the initial request for f~t-fmding mediation or conciliation comnussion
has been established, six months after receipt of a report from the
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Commission,. whichever is later, the States concerned have been unable
to s~ttl~ ~he dispute, they may by agreement submit the dispute to arbitration
o~ Judicial settlement". In order to encourage the acceptability of the
dlsPUt~ settlement mechanism, it is provided in the commentaries certai
exceptions to the criteria of jurisdiction. It is stated "in the event that
there are more than two watercourse States Parties to a dispute and some
but not all of t.hose States have agreed to submit the dispute to a tribunal
or the International Court of Justice. It is to be understood that the rights
of the other watercourse States who have not yet agreed to the refe I
of the dispute to the tribunal or the International Court of Justice. I~~s
to be understood that the rights of the other watercourse States who have
not yet agree~ to the referral of the dispute to the tribunal or the International
Court of Justice cannot be affected by the decision of that tribunal or th
International Court of Justice." e

Some members sought to show certain contradictions in the
terrninol~gies. For instance, it was pointed out that the meaning was
?bscure 10 the phrase "any of them may ... submit" and suggested the
Idea of a unilateral application, whereas the phrase "subject to the agreement
o~ the States conc~rned" suggested referral by way of a compromis. In the
view of the Special Rapporteur, he had intended the phrase to cover
several possible cases: a special or ad hoc agreement an agreement
within the framework of a watercourse agreement, the case in which the
Stat~s concerned .were parties to an agreement for the peaceful settlement
of disputes covenng, inter alia, that type of problem or the case in which
the Stat~s concerned had individually accepted the jurisdiction of the
International Court of Justice. It should be noted that the Special
Rapporteur .ha~ proposed this article with a view to providing for the
bet~er func.tlOmng of the Convention. As already stated, the Commission
while s~anng this view considered that the proposed dispute settlement
mechanism should be simple and realistic and should not depart from the
overall t?ne. of the draft which was based on consent and cooperation
among npanan States. Furthermore, the dispute settlement mechanism
~hould have room for some different procedures of settlements taking
IOtO account regional conditions without imposing a series of fixed
procedures.

It ~s .necess.ary to briefly deal with the resolution adopted by the
Commission while concluding its meeting, particularly concerning unrelated
copf~ed groundwaters. The resolution recognized that confined groundwater,
that IS groundwater not related to an international watercourse, was also
a natural resource of vital importance for sustaining life, health ~d the
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integrity of ecosystems. It also recognized the need for continuing efforts
to elaborate rules pertaining to confined transboundary groundwater and
xpressed its view that the principles contained in its draft articles on the

~aw of non-navigational uses of watercourses may be applied to
transboundary confined groundwater; it recommended States to be guided
by the said principles, where appropriate, in regulating transboundary
groundwater; it further recommended. Stat~s to consider entenng mto
agreements with the other State or States 10 which the co~med transboundary
groundwater was located; it recommended also that 10 the event of any
dispute involving transboundary confined groundwater, the States concerned
should consider resolving such dispute in accordance with the provisions
contained in Article 33 of the draft articles, or in such other manner as
may be agreed upon.

Several members of the Commission had felt that the confined
groundwater needed more indepth study. The Special Rapporteur while
responding to this question pointed out that he had submitted a study at
the current session on the question of the feasibility of including confined
groundwater in the draft articles. The subsequent discussion in the
Commission, he noted, showed that there were three broad threads of
opinion, such as (a) that the draft articles as a whole should be expressly
extended to cover confined groundwater; (b) that confined groundwater
should not be included within the scope of the draft articles; and (c) that
a provision should be incorporated in the draft articles providing that the
principles embodied in them would apply mutatis mutandis to confined
groundwater. In the view of AALCC Secretariat the resolution balances
all these views and also does not foreclose the possibility of a future
detailed study on this topic. The Secretariat endorses the views of the
Commission that the work on this specific .topic simply reflects the
current level of knowledge of the members of the Commission on the
question. Nevertheless, it offers a useful frame of reference to States for
the management of confined transboundary groundwater to which the
obligations, inter alia not to pollute, not to cause harm, and to exercise
due diligence in joint and equitable utilization could be applied.

With these views the Commission adopted on second reading the
draft articles on the Law of the Non-Navigational Uses of International
Watercourses on the understanding that it would decide at a later stage
on the recommendation to be addressed to the General Assembly concerning
the follow-up action on the draft articles. The Commission also expressed
its deep appreciation and warm congratulations to the Special Rapporteur
for his outstanding contribution.
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INTERNATIONAL LIABILITY FOR INJURIOUS
CONSEQUENCES ARISING OUT OF ACTS NOT

PROHIBITED BY INTERNATIONAL LAW

Introducing his tenth report at the Forty-sixth Session of the Commission,
the Special Rapporteur, Mr. Julio Barboza recalled that the International
Law Commission had at its forty-fourth session, inter alia, decided that
the draft articles on "International Liability for Injurious Consequences
Arising Out of Acts Not Prohibited by International Law" should deal
first with preventive measures in respect of activities creating a risk of
causing trans boundary harm and then with the necessary remedial measures
when such activities have caused trans boundary harm. Once the Commission
has completed consideration of the proposed articles on these two aspects
of activities having a risk of trans boundary harm, it will then decide on
the next stage of the work.

The Special Rapporteur expressed the view that once the Commission
had completed the consideration of the issue of prevention in the context
of the response measures that he had proposed in the second chapter of
his report the Commission would need to examine the "two types of
liability viz. State Liability for the failure to fulfil obligations of prevention,
which constitutes liability for a wrongful act, and the liability in principle
of the private operator" i.e. Civil Liability. The Commission in the view
of the Special Rapporteur, would also need to consider the relationship
between the two types of liability as well as the provisions common to
them. Apart from considering these issues the Special Rapporteur also
dealt with the issue of "the available procedural means of enforcing
liability". 1

The Special Rapporteur, Mr. Julio Barboza, proposed to employ the
term "response measures" in referring to prevention ex post facto since
such measures cannot factually and methodologically be dealt with within
the sphere of reparation. In doing so, he recalled that several members of
the Commission had, during the Forty-fifth Sesson, expressed the view
that prevention ex post or, to put it differently, measures adopted after
the event to prevent or minimize transboundary harmful effects, should
not be regarded as preventive measures, as the latter (i.e. preventive
measures) always came before the event and not after. Although the
Drafting Committee had at the previous session opted for the approach
advocated by some members and hence draft article 14 had dealt only
with prevention ex ante, or measures to prevent incidents, the Special

1. SeeAlCN.414S9.
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Rappo~~~r, however believed that what had been identified as "prevention
~x post IS nonetheless not reparation and therefore cannot be included
I~ th~ chapter o~ re~aration without making a methodological error. In
hIS VI~W,prevention involves two different things- (i) the incident itself.
an~ (11) the damage it might cause. The ex post preventive measures t~
which he referred are tak~n ~fter the occurrence of an incident but before
all the damage had matenahzed. The objective of such ex post measu

t I· res
was. 0 contro, ~r intercept, the chain of events that had been set in
motion by an accident and resulted in damage or harm. Consequentl ..bl. y, rt
was n?t POSSI e to deal with them as part of reparation because whil
h I I ••. earm IS a ega concept It represents actual events."

!he Sp~cial Rapporteur argued that in the context of the pollution of
an lO~~rn~tlO~al watercourse, measures which could be regarded as
rehabilitative In the State of origin could be of a preventive nature in the
~ontext of transboundary harm. He referred to several international
instruments dealing with prevention of environmental harm or with civil
liability regimes where measures were identified.as preventive. He therefore
proposed ,~~e incl~sion of the foll~wing definition of the term "response
measures In Article 2 of the draft articles:

"Respo~se me~sures means any reasonable measure taken by any
person In relation to a particular incident to prevent or minimize
trans boundary harm".

Having thus dealt with the question of prevention both ex ante and
ex post in Part III of his tenth report the Special Rapporteur dealt with
the issue of State Liability. In his oral presentation he stated inter alia
in this regard that the first question to be addressed was whether there
was some form of strict State liability for trans boundary harm or damage.
He expressed the view that there could be such (State) liability for
trans boundary damage and that it could be incurred if all else failed. He
pointed out in this regard that although the late Professor Quentin Baxter
had also taken a similar view, State practice had not followed that trend
but had opted for stipulating the civil liability of the operator. The only
instrument, it was emphasized in this regard, that had provided for the
"absolute" liability of the State was the Convention on International
Liability for Damage caused by Space Objects mainly because at the time
of. its negotiation and adoption States had regarded space activities as
their exclusive concern.

Emphasizing the advantages presented by the civil liability channel
the Special Rapporteur stated that compensation of the victims of
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transboundary harm was determined by a court, through due process of
taw so that victims did not have to rely on the discretion of the affected
State which might not, for political reasons, take action. It was pointed
out that the State of origin did not need to respond to the action of
private persons before the municipal courts of another State. It may be
mentioned that civil liability is always strict liability and it is in hazardous
activities that the application of this form of no-fault liability has its
origin. There are two legal principles which cannot be discarded merely
because the operator is in one country and the victim in another. The
person who created the risk and profited from the hazardous activity
must be liable for its injurious consequences and it would be in-equitable
to place the onus on the victim. The draft articles proposed to be elaborated
could provide the instrument or device on which the strict (no-fault)
liability of the operator could be based.

Addressing himself to the question whether the State under whose
jurisdiction or control the activity which had caused harm, should share
in the operator's liability, the Special Rapporteur stated that a survey of
State practice revealed divergent possibilities. A State could have no
liability for transboundary damage caused by accidents (force majeure);
the operator would have strict liability for damage caused and the State
would have to furnish the funds for that portion of the compensation
which was or could not be satisfied by private operator or his insurance.
A third possibility was where the operator would have the primary strict
liability for the damage caused while the State would have secondary, or
rather, residual responsibility for that portion of the compensation which
was not satisfied by the operator, provided that the damage would not
have occurred if the State had not failed to comply with one or more of
its obligations. A fourth scenario was one where the State bore both strict
liability and responsibility for a wrongful act depending on where the
harm occurred as in the Convention on International Liability for Damage
Caused by Space Objects. He pointed out in this regard that both the
Commission and the Sixth Committee had in the past expressed their
preference for a subsidiary liability of the State. He argued that it would
be simplest not to impose any form of strict liability on the State and to
draw the sharpest possible distinction between its liability for its failure
to fulfil its obligations (liability for wrongful acts) and strict liability for
harm caused by incidents resulting from the risk involved in the activity
in question. Liability would be incurred in any case by the liable private
party and possibly-by a group of liable parties. The advantage of this
system would be to simplify the relationship between State liability and
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Having thus explored the relationship between a State and the injured
persons the Special Rapporteur now addressed himself to the issue of
State liability for wrongful acts i.e. relationship between States inter se
resulting from the failure of a State to comply with its own obligations.
Referring to the draft articles on State Responsibility currently before the
Commission, he stated that while failure on the part of a State to comply
with its obligations gave rise to a number of obligations such as
compensation, satisfaction, assurance and guarantees of non-repetition,
the wrongful act in question must, however, be duly proved to be such
and that an affected State could not therefore veto a lawful activity of the
other State. The State thus remains obligated for only failure to take
preventive measures. Where a State were to allow an activity within the
scope of the present draft articles to be carried out without prior authorization
or notification it would not be complying with its obligations of due
diligence. In such a case were transboundary harm to occur, while the
operator would be strictly liable, the State (of origin) would only be
responsible for the wrongful acts viz. the other consequences of the
breach of its due diligence obligations. The formulation on international
State liability proposed by the' Special Rapporteur read as under:

"The consequences of a breach by the State of origin of the
obligations of prevention laid down in these articles shall be
those consequences established by international law for the breach
of international obligations".
Addressing the question of civil liability, the Spec~alRappo~ur ~~t.ed

out that international watercourses have in general stipulated stnct liability
. ily on the ground that the victim must be promptly compensated.

~~:n enumerated the features common to the existing civil liability
regimes viz:-

(i) The operator bearing liability must be clearly identified: li~~ility
being joint and several when several operators bore liability;

(ii) The operator was invariably obliged to take out insurance or to
provide some other financial guarantee;

(iii) Where possible, compensation funds were to be established;
(iv) In order for the system to function, the principle of non-

discrimination must be respected; in other words, the courts of
the State of origin should accord the same protection to nationals
and to non-nationals, to residents and to non-residents;

(v) In all matters not directly covered by the Convention, the law
of the competent court applied, provided it was consistent with
the Convention;

(vi) Except where otherwise provided, judgments enforceable in one
court were to be equally enforceable in courts of all States
Parties to the Convention; and

(vii) Monetary compensations awarded could be transferred without
restriction in the currency desired by the beneficiary.

The clear identification of the party bearing liability for any harm
had the advantage not only of putting the potentially liable parties on
notice and making them do their best to avoid causing harm, .but als~ ~f
faCilitating redress of the injured party in case of harm. A review of CIvil
liability regimes reveals inter alia that liability was channelled through
the operator, on the grounds that the operator: (a) was in control of the
activity; (b) was in the best position to avoid causing harm; and (c) was
the primary beneficiary of the operation and should there~ore bear ~~
cost of the operation to others. Relying on the Convention .on CIvil
Liability for Damage resulting from ActivitiesDangerous to the Environment.
as adopted by the Council of Euorpe, owing to its general ch~a~ter. ~r.
Barboza proposed provisions for defining the operator and his habl~lty,
stipulating insubstance that "operator' meant the person who exercised

the liability of private parties and perhaps, to make the draft more acceptable
to States. It would also simplify the procedural aspects. Since only domestic
courts would be competent and such thorny issues as that of a State
appearing before a Court in a case involving a private party, particularly
if it had to do so in the domestic courts of another State, would not arise.
He submitted to the Commission an alternative formulation on State
liability which is somewhere in between the two systems. The proposed
draft article reads:

Alternative A :

"Residual liability for a breach by the State"

Harm which would not have occurred if the State of origin had fulfilled
its obligations of prevention in respect of the activities referred to in
article 1 shall entail the liability of the State of origin. Such liability shall
be limited to that portion of the compensation which cannot be satisfied
by applying the provisions on Civil liability set forth herein."

Alternative B :

"The State of origin shall in no case be liable for compensation in
respect of harm caused by incidents arising from the activities referred
to in article 1".
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t~e ~~ntrol of an activity and that the operator bore liability for any
~Igm~Icant transb.oundary harm caused by that activity during the period
In WhI~h he exer~Ised C?nt~ol over the activity; and that, if several operators
were Involved In an incident, they were jointly and severally liabl
~nless. an operator proved that he was liable only for part of the har~'
III which case he would be liable only for that part of the harm B 'th . . asedon ese premises he proposed the following provision for the consideraf
by the Commission: Ion

Liability of the Operator

The operator of an activity referred to in article 1 shall be liable c
II . ·fi ror

a .slgm. Icant. transbound~ry harm caused by such activity during the
penods 10 which he exercises control of such activity.

(a) In t?e case of continuous occurrances, or a series of occurrance
having the same ori.gi.n, operators liable under the paragraph
above shall be held jointly and severally liable.

(b) Where the operator proves that during the period of the commission
of the continuous occurrance in respect of which he is liable
only a part of the damage was caused, he shall be liable for that
part.

(c) Where the operator proves that the occurrance in a series of
occurances having the same origin for which he is liable has
caused only a part of the damage, he shall be held liable for that
part.

Recourse against third parties

.No provision of these articles shall restrict the right of recourse
which the law of the competent jurisdiction grants to the operator against
any third party.

Relying on the existing civil liability Conventions, Mr. Barboza took
the view that the operator conducting activities under consideration had
to provide a financial guarantee. To that end, it would be for the State
to require the operator to take out insurance or to set up a financial
secunty scheme in which operators would have to participate. Actions
for compensation could be brought directly against the insurer or the
financial guarantor. The proposed draft article on financial securities
read:
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Financial securities of insurance

In order to cover the liability provided for in these articles, States of
origin shall, where appropriate, require operators engaged in dangerous
activities in their territory or otherwise under their jurisdiction or control
to participate in a financial security scheme or to provide other financial
guarantees within such limits as shall be determined by the authorities
of such States, in accordance with the assessment of the risk involved in
the activity in question and the conditions established in their internal
law.

Existing conventions had identified various courts as competent to
hear claims. The list included courts having jurisdiction in the place: (a)
where the harm had occurred; (b) where the operator resided; (c) where
the injured party resided; or (d) where preventive measures were supposed
to have been taken. Each of those courts offered advantages in terms of
gathering evidence and by virtue of its link with the claimant or the
defendant. He proposed that the first three possibilities should be adopted
and suggested the following formulation on the competent court:-

Actions for compensation of damages attaching to the civil liability
of the operator may be brought only in the competent courts of a State
party that is either the affected State, the State of origin or the State
where the liable operator has his domicile or residence or principal place
of business.

For civil liability regimes to be effective, however, the competent
courts must ensure equal treatment before the law for nationals and non-
nationals, residents and non-residents. The draft articles should therefore
include a provision to that effect. The Commission might decide that the
principle set forth in article lOon non-discrimination was sufficient;
otherwise, a specific article with equivalent language should be included
in the section under-consideration. The Rapporteur proposed the following
provisions on Domestic remedies:-

The Parties shall provide in their domestic law for judicial remedies
that allow for prompt and adequate compensation or other relief for the
harm caused by the activities referred to in article 1.

In respect of casuality, the Special Rapporteur proposed, in keeping
with a provision of the Council of Europe Convention, that in considering
evidence of a casual link between acts and consequences, the court should
take due account of the increased danger of damage inherent in the
dangerous activities i.e. of the specific risks of certain dangerous activities
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causing a given type of damage The te
however, establish a presumpf· f xt ~f the proposed atticle did not
The proposed text reads: ipn 0 casuahty between incident and harm:

When considering evidence of the .
and the harm the court shall tak d casual hnk between the incident

.' e ue account of the . d dcausmg such harm inherent in th d . . Increase anger of
e angerous activity.

With regard to the enforceability of the iud .
an effective civil liability regi J . grnent, It was noted that

. me must provide for th ibi .
enfo.rcIng a judgment in the territory of a State other thane t:eO~SI IlIty of
the Judgment had been pronounced Oth . ne where
~rivate party to seek redress before ~ dome:s:~e~o~r; e!forts ~ade .by a
IS fo~ t.hat reason that civil liability conventions usuall might ~e In Val? It
provisions on the enforceability of . d Y not on Y contaIned

. JU gments but also provid d f
certain exceptions, such as fraud; non-respect f;r due fIe Or
and cases where the judgment was con pro.cess ~ the law;
State where enforcement was being sou~~~ry to th~ puhlic .polIcy of the
earlier judgment. Consequently the party seek~~;asfjIrreCOnCIlable with an
with the procedural laws of' the State where ~~ o~c~ment must comply
enforced. The Special R e JU gment would be
the consideration of theaPCporte~r~roposed the following formulation for

omrmssion

Where the fmal judgments entered b th
under the laws applied b h Y e competent court are enforceable
territory of any other Co~r:~~ingC;~~~ t~~re:s~all be recognized in the

(a) The judgment was obtained by fraud;

(b) ~easonable .advance notice of the claim to enable the defendant
present hIS case under appropriate conditions was not given.

(c) ~~ctUdgeme.n~ w~s contrary to the public policy of the State i~

d
recogm~lOn.ISsought, or did not accord with the fundamental

stan ards of justice,

(d) !he judgeme~t was. irreconcilable with an earlier judgement given
In the St~te In WhICh recognition is sought on a claim on the
same subject and between the same parties.

A· d
. JU gement recognized under the paragraph above shall be enforced
In any of the ~ember States as Soon as the formalities required by the
Me~ber State In e?forcement is being sought have been met. No further
review of the merrts of the case shall be permitted.

r b~ith regard ~o exc.eptions to liability, the grounds set forth in civil
ra 1 rty conventions Included armed conflict; unforeseeable natural
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phenomenon of an exceptional. and irresistible character; wrongful intentional
conduct of a third party; and gross negligence of the injured party. Those
were reasonable grounds for exceptions to liability in respect of damages
resulting from the activities considered in the report. With regard to State
Responsibility for wrongful acts, such as failure to comply with preventive
provisions, the grounds for exception were those provided for in Part
One of that topic. The Special Rapporteur proposed the following articles
on exemptions:

1. The operator shall not be liable:

(a) if the harm was directly attributable to an act of war, hostilities,
civil war, insurrection or a natural phenomenon of an exceptional,
inevitable and irresistible character; or

(b) If the harm was wholly caused by an act or omission done with
the intent to cause harm by a third party.

2. If the operator proves that the harm resulted wholly or partially
either from an act or omission by the person who suffered the harm, or
from the negligence of that person, the operator may be exonerated wholly
or partially from his liability to such person.

Chapter V of the tenth report dealt with the statute of limitations in
respect of liability. Under civil liability conventions, the time-limit varied
from one year, as in the Convention on International Liability for Damage
Caused by Space Objects, to 10 years, in the case of the 1963 Vienna
Convention on Civil Liability for Nuclear Damage. Time-limits were
determined on the basis of various considerations, such as the time within
which harm might become visible and identifiable or the time that might
be necessary to establish a casual relationship between harm and a particular
activity. Since the activities covered in the report were similar to those
dealt within the Council of Europe Convention, the three-year statute of
limitations provided therein seemed appropriate for civil liability claims,
on the understanding that no procedure could be instituted after 30 years
from the date on which the incident resulting in harm had occurred. The
proposed article on time limits reads:

Proceedings in respect of liability under these articles shall lapse
after a period of three years from the date on which the claimant
learned, or could reasonably have been expected to have learned,
of the harm and of the identity of the operator or of the State of
origin in the case of State liability. No proceedings may be instituted
once thirty years have elapsed since the date of the incident
which caused the harm. Where the incident consisted of a continuous
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occurrance, the periods in .which the incident began a~~est~on s?all run from the date on
occurrances having the same 0 .w. ere It co~siste~ of a series of
run from the date of the I t ngm. The penods m question shall

as occurrance.

The last chapter of the re rt d I .
liability. In the event that a Sfa~e ea t ;lth. procedures to enforce civil
to comply with its obligations of was.o jectively responsible for failing
was State to State a'nd prevention, the procedural channel available

,consequently the n I d' I .
and the usual methods of settli d: orma tp omatic procedures
where a State had to face a priva::g isputes were applicable. However,
court, the situation could becom::~ or anot~~r State before a domestic
possibilities referred to in the report re c:

p
icated and some of the

Thus, where a State was subsidiarily r~~uons~~lns~quentlY be set aside.
amounts not covered by the operator o~ hi . e or a .wro~gful act for
appear before a domestic court That .s .l~surer, It might have to
reason to discard that type of St t poss.lb.tl.lty alone was sufficient
gave rise to serious difficulties a ; re~ponslblhty. Other situations also
suffered immediate damage as l'n'th

or
mstanfced where a~ affected StateU ,e case 0 amage to Its .

n~er such circumstances, the affected State mi h h envlro~ment.
action before a national court which ld b h g t ave to bnng an
court of that same State That . h cou e t e competent domestic
That type of difficult . a mig t pose problems for the defendants.

y was one reason to co .d I'
proposed by the Netherlands in the IAE1

sl
s;r ~ utions SUC?as that

considering the amendment of th P . . an mg Committee for
Dama~e, namely, the creation ~f ;;~n~~~ ~~:~a s~~nhvaesntion~ondNulc~ear
comrnissio hi h a rruxe calms
between p~~=e l;art7e~u~:~;~mpetednt to hear cl~ims between States,

a es, an between pnvate parties.

In the course of the forty-sixth' . ..considered and adopted t I .s
l
esslOn the Commission inter alia

. we ve artic es referred t .t b h .
Committee at the Forty fifth S . . 0 1 Y t e Drafting
The draft articles adoPt~d t t:sslOn m 1993 and at the present session.
the present Articles)' a h current session are Article 1 (Scope of
Terms)' Article 11 (P' ?araAgrap ~ (a~, (b) and (c) of article 2 (Use of

, nor uthorization); Arti I 12 (R'
Article 13 (Unauthorized A ti ities) , ICe isk Assessment);. . c rvities . Article 14 (M
Minimise the Risk); Article 14 bis ea . . easures to Prevent or
Risk)' Article 15 (Notifi ti d'( rlier 20 BIS) (Non-transference of

, 1 ica Ion an informati ). A . I
Information)' Article 16 bi (Inf . ronj; rtic e 16 (Exchange of
Security and Industrial S~cretsO~~~o~ to the Public); ~icle 17 (National
Measures); Article 19 (R' h ), f hlC e 18 (C.onsultatlons on Preventive
Article 20 (Factors Involv~d ~~ ~n t e ~tate LIkely to be Affected); and
be recalled that of the aforementio~~~I~~;~ BArtal~lce°I

f
Interests). It mayICes ,2, 11, 12 and 14
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were adopted by the Drafting Committee at the Forty-firth Session in
1993. Some notes and comments on these draft articles may be found

hereunder.
Draft Article 1 Scope of the present articles defines the scope of the

articles to activities not prohibited by international law and carried out
in the territory or otherwise under the jurisdiction or control of a State
and which involve a risk of causing significant transboundary harm through
their physical consequences. The definition of the scope of the proposed
articles introduces four criteria viz: (i) that the articles apply to activities
not prohibited by intemationallaw; (ii) that the activities to which preventive
measures are applicable are carried out in the territory or otherwise under
the jurisdiction or control of States; (iii) that the activities proposed to
be covered by these articles must involve a risk of causing significant
transboundary harm; and (iv) that the significant transboundary harm
must have been caused by the physical consequenes of such activities.

The first criteria viz. "activities not prohibited by international law"
has been incorporated because of its critical role in delimiting the parameters
of the articles and because it is crucial in making the distinction between
the scope of this topic and that of the topic of State Responsibility which

deals with the wrongful acts.
The second criterion or element viz. "activities carried out in the

territory or otherwise under the jurisdiction or control of a State" employs
three concepts viz. "control", "jurisdiction" and "territory". Although the
expression "jurisdiction or control of a State" is more commonly employed
in many international instruments such as the United Nations Convention
on the Law of the Sea, 1982; the Stockholm Declaration 1972; The Rio
Declaration on Environment and Development, 1992; and the United
Nations Convention on Biological Diversity 1992, the Commission deemed
it useful to include the concept of territory so as to emphasize the significance
of the territorial nexus between activities under these articles and a
State. The commentaries clarify further that for the purpose of these
articles the term "territory" refer to areas over which a State exercises its
sovereign authority. The use of the term "territories" also stems from
concerns about a possible uncertainty in contemporary international law
as to the extent to which a State may exercise extra territorial jurisdiction
in respect of certain activities. The Commission by its own admission, is
also aware that the concept of "territory" for the purposes of this article
is somewhat narrow and that there were situations where, under international
law a State exercises jurisdiction and control over places over which it
has no territorial rights.
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The third criterion is that of a ri k f . ..harm. Although the phrase "ri k t 0 ~auslOg significant transboundary
taken as a single phrase, its fi: to causmg tra?sb~un~a~y harm" is to be
the scope of the topic for th s component v~z'.~Isk IS intended to limit, e present to acnvities .th . k
consequences to exclude activities h' h' f WI ns and their
harm in their normal operation Thew IC d

lO
" act cause transboundary. d . wor s transboundary ha "

mten ed to exclude activities which h rm arecause arm only i th t .
the State within which the activity is unde tak: h n ~ .e~ntory of
harm the global com but wr r en or t ose acuvities whichmons ut without any harm to any other State.

h Tbhe fourth element is that the significant trans boundary harm
ave een caused by tile "physical conse uences" . .. must

Commiss~fnhad agreedin the interest0'/ maintain~::~~~~~~:;:t:;'h~e

;:~~~t :f;~~trvet"w::C~fd~i:i~~~"'::;:~~io:~~~~micor similarfields~
by r~quiring that the activities in question

P
should eh:~~cl~S, Itbwas felt

physical consequences which result in significant h rans oundaryarm.

Draft Article 2 aims to incorporate the definitions of term
pu~ose of the proposed draft articles. As indicated earlier the Co s f~r ~he
at ItS forty-fifth session adopted the d fi iti mrmssionf . e 101 Ions of three terms . (aj ri k
o causing significant transboundary harm' (b) t b d VIZ. a ns
(c) State of origin. ' rans oun ary harm; and

Paragraph (a) of draft article 2 d f' ..
transboundary harm as encom . e mes ns~ .of causing Significant
harm and a high probabilit p~smg .a low prob~bIl~t~ of causing disastrous
to the combined effect of t: 0 c:u~~~g other significant harm. It alludes
the magnitude of its iniu . e pr~ a I ity o~ occurrance of an accident and
and harm hi h J nous Impact. It IS the combined effect of risk
definition ~s~~ o~e!~ethe tt~res~old. In the view of the Commission a
the proposed article an con mue ~ffect of risk and harm appropriate for
deemed significant T: th~t combined ef~ect should reach a level that is
obligations of preventio e .vlew prevalent 10 the Commission is that the
but also sufficiently ll.n~mtPdosedon States should not only be reasonable

rrn e so as not to i h oblizati
respect of virtually all act' iti b mpose sue obligations 10IVI ies ecause th tivi .are not prohibited bv i e ac rvines under consideration

y international law.

The definition allows for a sect f . .harm all of hi h P rum 0 relationship between risk and
w IC would reach th I If' .two poles within which th ti .e. eve 0 significant harm. It identifies

One pole is where there is :;: ivmes p~o~osed to be regulated, will fall.
the characteristic of ultra h W:robabl!I~. of causing disastrous harm-
probability/of causing harm a;~~ ~USh~cltIvltIes:The other pole is a high

IC w I e not disastrous is still significant.
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It is to be understood that significant is sometimes more than detectable
but less than serious or substantial. The harm must lead to a real deterimental
effect on such matters as human health, industry, property, environment
or agriculture in other States and such detrimental effects must be susceptible
of being measured by factual and objective standards.

Paragraph (b) defines transboundary harm as meaning a harm caused
in the territory of or in places under the jurisdiction or control of a State
other than the State of orign whether not the States share a common
border. This definition includes activities conducted under the jurisdiction
or control of a State for example on the High Seas or within the Exclusive
Economic Zone of a coastal State with effects on the territory of another
State or in places under the other State's jurisdiction or control. The
intention is to be able to clearly distinguish between a State to which an
activity within the ambit and scope of the proposed articles is attributable
from a State which has suffered the injurious impact. The separating
boundaries are the territorial boundaries, jurisdictional boundaries and
control boundaries and therefore the term "transboundary harm" is to be
understood in the context of the expression within its territory or otherwise
under its jurisdiction or control as employed in draft article 1.

Paragraph (c) of draft article 2 defines the State of origin as the State
in the territory or otherwise under the jurisdiction or control of which the
activities referred to in article 1 are carried out. The definition is self-
explanatory and when there is more than one State of origin they shall
individually and jointly as appropriate comply with the provisions of the

proposed article.

Draft article 11 entitled "Prior authorization" sets out the first
supervisory function and responsibility of a State in respect of activities
involving a risk of causing significant transboundary harm and requires
the prior authorization of the State within whose territory or jurisdiction
or control they are conducted. Such prior authorization is also required
to be obtained in the event that a major modification or change in the
activity is planned and which may transform an activity into one involving
a risk of causing significant transboundary harm.

This formulation is in effect a modified version of the opening sentence
of the measures on preventive measures that the Special Rapporteur had
proposed in his eighth report. It would have been observed that the
stipulation relating to prior authorization, as formulated, does not provide
or envisage the periodic renewal of the authorization or the possibility or
even the obligation to withdraw it in certain cases. Consideration should
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be ~iv~n to .the issue of expanding the scope of the provision to cover
periodic review and renewal of authorization of activities involving risk.

Draft article 1~ on Risk Assessment stipulates that a State shall ens~re
that an assessment ISundertaken of the risk of the activity causing significant
tra~sboundary harm ~e~ore t~ing a decision to authorize an activity
which though not prohlbI.ted by mternationallaw creates a risk of causing
transboundary harm. It IS further provided such an assessment h ld. I d . s ou
me u e an evaluation of the possible impact of that activity on persons
or property as well as on the environment of other States.

It may be recalled that the Special Rapporteur had last year explain d
that assessment did not require that there must be certainty that a art' Is. . p ICUar
activity would cause significant transboundary harm but only cert . t
th iznifi . k .. .' am yat a SIgn1 icant ns of such a harm existed, OpInIOn was divided conce .
thi~ provision with some members believing that it was the State :1:1~
which should make the assessment, and others arguing that it was the
duty of the operator to undertake such assessment. The Commission
however, feels that as these articles are designed to have global application:
they cannot be too detailed and that they should contain only what .f

I
. IS

necessary or canty.

~he subject matter of this draft article on assessment and, the
re~Ulrements of exchange of information and consultation covered by
articles 15, 16 and .18 .are cl~sel~ linked and must be read together. All
are g~ared to an ?bJectl~e which IS very important for the purposes of an
effective prevention regime, namely encouraging the participation of the
Sta~e. pr~sume~ to be affected so that it can help' to ensure that the
aCtI~lty IS carried out more safely in the State of origin and at its own
terntory to prevent or minimize the transboundary impact.

The r~quireme~t of e~viro~m~ntal impact assessment plays an important
role, and IScompatible WIthPrinciple of the Rio Declaration on Environment
an~ ~.evelopment ,,:hich like-wise provides for impact assessment of
aCtl~ltIes that are hkely to have a significant adverse impact on the
environment. The draft article leaves open the question of who should
conduct the assessment to the States. Neither does the draft article specify
what should be the content of the risk assessment. In sum the specific of
the authority ( I .. governmenta, non-governmental or operator) who shall
evaluate the nsk assessment and accept responsibility therefore-as well
as what ought to be the content of assessment is left to the domestic law
of the State in which such assessment is conducted.

Draft. article 13 on "Pre-existing Activities" provides that where a
State havmg assumed its obligations under these articles, ascertain that
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an activity with a risk of causing a transboundary harm is being conducted
in its territory or otherwise under its jurisdiction or control without the
required prior authorization it shall direct those responsible for carrying
out the activity that they obtain the necessary authorization. Pending
authorization the State may permit the continuation of the activity in
question at its own risk.

It was pointed out during the discussions in the Commission that
draft Article 13, extended the scope of international liability to pre-
existing activities, which may have continued for several years without
ever causing harm. This presupposed that they had not involved any
significant risk at the outset. To subject pre-existing activities to the
requirements envisaged might create differences in the relationship between
the State and the operators, since the new demands of the State with
respect to prevention could be regarded as a departure from the initial
undertaking or as a modification.

Draft Article 14 entitled "Measures to Prevent or Minimize the Risk"
requires States Parties to take all legislative, administrative or other actions
to ensure that all necessary measures are adopted to prevent or minimize
the risk of transboundary harm of activities not prohibited by international
law and carried out in the territory or otherwise under the jurisdiction or
control of a State which create a risk of causing significant transboundary
harm through their physical consequences. It needs to be stated that the
Drafting Committee had proposed that the expression "prevent and minimize
the risk" of transboundary harm in the present and other draft articles is
to be reconsidered in the light of the decision of Commission as to
whether the concept or prevention includes, in addition to measures aimed
at preventing or minimizing the occurrance of an accident, measures
taken after the occurrance of an accident to prevent or minimize the harm

caused.
Draft Article 14 bis (formerly 20 bis) on "Non-transference of Risk"

stipulates that in taking measures to prevent, control or reduce. the
transboundary effects of dangerous activities States shall ensure that risk
is not simply transferred directly or indirectly, from one area to another
or that one risk is not transformed from one type into another. It reiterates
a general principle of non-transference of risk and is inspired, inter alia
by the provisions of Article 195 of the Convention on the Law of the Sea,
1982 and Principle 14 of the Rio Declaration on Environment and

.Development, 1992. It may be recalled that during the debate at the fort~-
fifth Session whilst some members of the Commission had deemed this
pr~vision logical to be included in the draft articles, others had tak.e~ the
view that the proposed article only complicated the proposed provisions-
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Draft Article 15 addressed to "Notification and Information" provides
that should the risk assessment of an activity, undertaken in accordance
with draft Article 12, reveal the possibility of significant transboundary
harm, the State of origin should inform the State or States likely to be
affected and shall transmit to them the available technical and other
relevant information on which the assessment is based and an indication
of a reasonable time within which a response is required. Paragraph 2
further stipulates that where it subsequently comes to the knowledge of
the State of origin that there are other States which are likley to be
affected, it should notify them accordingly. The ninth report of the Special
Rapporteur had, in this regard, referred to three recent legal instruments
on the environment which contain similar provisions viz. the Convention
on Environmental Impact Assessment in a Transboundary Context; the
Convention on the Transboundary Effects of Industrial Accidents and
Principle 19 of the Rio Declaration on Environment and Development.

Draft article 16 addresses itself to facilitating preventive measures,
and provides for timely Exchange of Information between the States
concerned, relevant to preventing or minimizing the risk causing significant
trans boundary harm and deals with steps to be taken after an. activity has
been undertaken. It is aimed at preventing or minimizing the risk of
causing harm.

Draft article 16 bis on Information to the Public is inspired by new
trends in international law, in general, and environmental law in particular,
of seeking to involve in the decision making processes, individuals whose
lives, health, property and environment might be affected by providing
them with a chance to present their views and be heard. It requires that
States provide their own public with information, whenever possible,
relating to the risk and harm that may result from an activity subject to
authorization and to ascertain their views thereon. The twofold requirements
of this provision are: (i) that States provide information to their public
regarding the activity and the risk and the harm it involves; and (ii) that
States ascertain the view of the public. The purpose of providing information
to the public is to ascertain their views. Without the latter i.e. the
ascertainment of the views of the public the purpose of the provision
would be defeated. As to the content of the information to be furnished
to the public it is understood that such information includes basic information
about the activity and the nature and scope of the risk and harm it may
entail.

The Special Rapporteur explained the need for an article on "National
Security and Industrial Secrets" to ensure the legitimate concerns of a
State in protecting its national security as well as industrial secrets which
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.•• be of considerable economic value. This interest of the State of
rn~y. . the view of the Special Rapporteur, would have to be brought
onglO'110 ith the interest of the potentially affected State through the
·nto ba ance w . h F· Id f1 . f" d f ith" The Draft principles of Conduct 10 t e ie 0.nClple 0 goo a1 . . d
pn . t for the Guidance of States in the Conservation anthe Envlfonmen M

monious Utilization of Natural Resources Shared by Two?r ore
har t d to maintain a reasonable balance between the interests
States attemp e .. h f t. 1 d by requiring the State of orrgm t at re uses 0f the States mvo ve . .
o ide i f tion on the basis-of national security and industrial secrets,provi e in orma 1 .. h d h

t ith the potentially affected State m good fait an on t eto coopera e WI . 1 .. f h . . le of good-neighbourliness to find a satisfactory so ution.basis 0 t e pnncip
Draft article 17 purports to introduce an excep~ion to the obligation

of States to furnish information in accordance with the prOVIS1?n.s of
. I 15 16 and 16 bis. It recognizes the need for striking a

draft artic es , . . h S h t
balance between the interests of the State of ongm and t e ~at~ t a w:e
likel to be affected. Therefore it requires the State o~ ong~n that. IS
with~olding information on the grounds of national.secunt~ '" industrial
secrecy to cooperate in good faith with other State m. prov1dmg as much
information as can, under the circumstances be furnished.

D aft article 18 provides for Consultations on Preventive Measures
between the States concerned, that is the State of origin. and the States
that are likely to be affected. In the view of the Special ~~pp?rteur,
consultations were necessary to complete t~e pr?cess of participanon by
the affected State and to take into account Its vlew~ and ~oncerns about
an activity with a potential for significant harm t~ It. Dunng the debate,
it may be recalled, this article was criticized part1c~larl~ be~ause of t~e
use of the phrase "mutually acceptable solutions which It was said
might have harmful consequences. ~e .Secr~tariat of the AALCC had
concurred with that view since while It IS desirable that State should be
obliged to consult, it is far-fetched to require them to reach an agreement.

Draft article 19 on "Rights of the State likely to be affected is designed
to deal with situations where for some reason the pote~tially affect~~
State was not notified of the conduct of an activity w~th a risk .of potentIa
transboundary harm, as provided for in the above art1cl.es. This may have
happened because the State of origin did not perceive t~e hazardous

. . h h St t s aware of It or becausenature of the activity although t e ot er a e wa ,
some effects made themselves felt beyond the frontier, or because th~
affected State had a greater technological capability. t~an the s:~e:e
origin allowing it to infer consequences of the activtty of wh
latter 'was not aware. In such cases, the potentially affected State may
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request the State of origin to enter into consultations with it. That request
should be accompanied by technical explanation setting forth the reasons
for consultations. If the activity is found to be one of those covered by
these articles, the State requiring consultations may claim an equitable
share of the cost of the assignment from the State of origin. This provision
is aimed at protecting the rights and the legitimate interests of States that
have reason to believe that they are likely to be adversely affected by
an activity and enable them to request consultations. It also imposes a
coordinate obligation on the State of origin to accede to that request.

It will be recalled that while introducing his ninth report at the
Forty-fifth Session, the Special Rapporteur had stated that one of the
goals of these articles is to provide for a system or a regime in which the
parties could balance their interests. In addition to procedures which
allow States to negotiate and arrive at such a balance of interests, there
are principles of extent to such an exercise. He had then proposed a set
of factors involved in an equitable balance of interests.

The proposed formulation had referred both to equitable principles
and to scientific data and most of the members had found it useful
particularly as the articles were to become a framework convention whose
provisions were meant not to be binding but to act as guidelines for
States.

Draft article 20 provides that in order to achieve an equitable balance
of interests the States concerned shall take into account all relevant factors
and circumstances and goes on to furnish a non-exhaustive list of such
factors and circumstances. The wide range of diversity of the types of
activities which is proposed to be covered by these articles, coupled with
the different situations and circumstances in which they will be conducted
make-it impossible to compile an exhaustive list of factors relevant to all
individual cases.

STATE RESPONSmILITY

At its forty-sixth session, the International Law Commission had before
it the second chapter of the Fifth Report of the Special Rapporteur, Mr.
Gaetano Arangio-Ruiz, addressed to the consequences of the acts
characterized as international crimes under Article 19 of Part One of the
draft articles' which although presented at the previous session, the

1. See AlCN.414S3 Add 2 and 3. Also see Notes and Comments on some Selected Items on the
Agenda of the Forty-eighth Session of the General Assembly of the United Nations. Doc. No.
AALCCJUNGAlXLVIlI/931l p.S9 at pp.73-90.
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commISSIon had, owing to lack of ti~e, bee~ unable to consider l~st
The Commission also had before It the SIxth Report of the Specialyear. . M G trteur 2 The Sixth Report of the Special Rapporteur, r. ae anoRappo . .. f h. RUl·z was of the nature of an appraisal or overview 0 t e pre-AranglO- ,

counter measures settlement provisions envisaged thus far for the draft
. I The third chapter of the Sixth Report had presented to theartIc es. . . . d

commission, in the form of a.nquestionna~re, the different Issues raise
by the distinction between cnmes and dehcts.

I the course of consideration of these issues the Members of the
com:ission emphasized the comp~exity.of the ~~oblems.which called ~or

flection on the delicate and crucial notions of international commumty,
:n::r-state systems, fault and criminal responsibility of States, as w.ell as
the functions and powers of the United N~tion~ organs: ~he ~ebate 10 the
Commission was on two main issues, VlZ. (1) the distinction between
crimes and delicts as embodied in Article 19 of Pa~ One of the draft
articles;' and (ii) the issues considered by the Specl~l. ~apporte?r as

I vant to the elaboration of a regime of State responsibility for cnmes.re e .
In considering the distinction between crimes and delic~sas embo~ied

. Article 19 members of the Commission expressed divergent VIews
~ith regards ~o such issues as (i) the concept of cri.me; (i~~.the question
of the legal and political basis of the concept of cnme; (1l~)the .type of
responsibility entailed by breaches characterized as crimes 10 Article 19;

2. See AfCN.4/461 and Add I and 2.
3. Article 19 of the Part One of the draft articles as adopted in 1980 reads:

International crimes and international delicts
I. An act of a State which constitutes a breach of an international obligation is an internationally
wrongful act, regardless of the subject-matter of the obligation breached. .

f . te tional2. An internationally wrongful act which results from ~ breach by a ~tate o. an 10 rna uni
obligation so essential for the protection of fundamenta! interests of the mu:rnatlon~ commtion~
that its breach is recognized as a crime by that commumty as a whole. constitutes an mterna
crime.
3. Subject to paragraph 2. and on the basis of the rules of international law in force. an
international crime may result. inter alia. from:
(a) a serious breach of an international obligation of.e~s~ntial impo~ce for the maintenance
of international peace and security. such as that prohibiting aggression;
(b) a serious breach of an international obligation of essential impo~ce for sefeguarding the
right of self-determination of peoples. such as that prohibiting the estabhshment or mamtenance
by force of colonial domination;
(c) a serious breach on a widespread scale of an international obligation of e~sential impo~:
for safeguarding the human being. such as those prohibiting slavery. genocide and aparthel.•
(d) a serious breach of an international obligation of essential importance for the saf~guar::
and preservation of the human environment, such as those prohibiting massive pollution 0

atmosphere or of the seas.
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(iv) the need for the concept of crime; and (v) the definition contained
in Article 19. As regards the first issue, viz. the concept of a crime, some
members of the Commission expressed the view that the concept of crime
posed to conceptual difficulties as the distinction between crimes and
delicts reflected a qualitative difference between basic infringements of
the international public order and ordinary delicts which did not threaten
the fundamental premise upon which the international society was based
viz. the co-existence of sovereign States. Other members, however ,
questioned the tenability of a concept of State crimes. It was argued in
this regard that the many internationally wrongful acts which could be
attributed to a State varied in magnitude depending on the subject-matter
of the obligation breached, the significance the international community
attached to the obligation, the scope of the obligation in question and the
circumstances under which the breach of the obligation occurred.

As to the question of the legal and political basis of the concept of
crime, while some members held the view that the concept of crime was
rooted in positive law and described as falling within lex lata in as much
as such acts as aggression, apartheid and genocide were regarded by the
international community as a whole as violating its human rights and
were characterized as criminal acts in international conventions. In addition,
it was argued, the components of an international crime emerged from
jurisprudence, State practice and the judgments of international tribunals
established at Nurembourg and Tokyo as well as the judgement of the
International Court of Justice in the Barcelona Traction, Light and Power
Company case.: In this regard attention was drawn to the differences
between a crime and a violation of an obligation erga omnes and that the
ICJ had not confined itself to speaking of obligations erga omnes but had
emphasized the significance of the rights involved thereby signifying that
it (the court) had in mind particularly serious violations and not ordinary
delicts. However, other members argued that the concept of crimes was
not lex lata because there was no instrument making it an obligation for
States to accept it. Some members while sharing the view that the concept
of State crimes did not exist in lex lata expressed their willingness with
certain reservations, to acknowledge that certain acts which could be
committed only by States should be characterized as crimes.

The question whether a State could incur criminal responsibility or'
the type of responsibility entailed by breaches' characterized as crime in
Article 19 of Part One of the draft articles also brought forth divergent

4. rcr Reports 1970, p.32.
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opinions. For some members the notion of State responsibility for crimes
'Posed no conceptual difficulties as it was feasible to envisage a concept
equivalent to mens rea in the case of acts imputable to States. It was
argued in this regard that while criminal responsibility was primarily
individual, however, it could be collective and that the recognition of the
criminal responsibility of a legal person in certain conditions and
circumstances is a step forward in the development and codification of
law. It was also argued that since a State could cause such a damage
to the international community as a whole, a society should not be allowed
to shift the responsibility for crimes committed in its name on to mere
individuals and that the concept of a State crime should therefore be
accepted even if the collective sanctions against the State in question
may well be prejudicial to its entire population and not only to its leaders.
History, it was pointed out, was replete with examples of criminal States.
On the other hand, it was argued that criminalization of States should be
abandoned since a State could not be placed on the same footing as its
Government or a handful of persons who might be in charge of its affairs.
The proponents of this view emphasized that crimes were committed by
individuals who used the territory of the State and its resources to commit
international delinquencies for their own criminal purposes. With regard
to the element of mens rea, it was pointed out that it was not feasible to
attribute the mens rea of one individual to a legal entity such as a State.
Reference was also made to the maxim societas delinquere non potest (a
State including its people as a whole cannot be subject of criminal law)
and the view expressed that it was a moot point whether an administrative
organ, as a legal person, could be regarded as a subject of criminal law .
Those speaking against the concept of State responsibility also relied on
such maxims as nullum crimen nulla peone sine lege and inter alia
argued that in the absence of a legal organ to try and punish States, the
attribution of a criminal responsibility to a State is inconceivable.

It may be stated that the ,Commission had in 1976 not sought to
establish the criminal responsibility of the State and therefore the use of
the term "crime" should not in any ~ay prejudge the question of the
content of the responsibility for an international crime. State responsibility
in international law, it may be recalled, is neither criminal nor civil and
it is very simply international, specific and different. The specificity of
State responsibility is clear inter alia in that some internationally wrongful
acts apart from entailing the responsibility of the State concerned entail
also the individual responsibility of the perpetrators of the internationally
~rongful acts and the perpetrators could not hide behind their functional
Immunities.
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Apropos the incorporation of the need for the concept of crime in the
proposed draft articles it was inter alia argued that the concept of crime
served a fundamental purpose i.e. of freeing the rules relating to State
responsibility from the strait jacket of bilateralism and, in the event of
particularly serious wrongful acts, enabling the international community
acting within the framework of international institutions or through individual
States to intervene in order to defend the rights and interests of victim
States. It was pointed out that the comity of States as a distinct legal
person was the victim of an international crime and that therefore the
concept of an international crime would assist in the promotion in the
international community to the status of a quasi public legal authority.
On the other hand, however, it was argued that the delict-crime distinction
was neither appropriate nor necessary in the proposed draft articles on
State Responsibility the main objective of which was to require States
to pay compensation for the damage that they may cause and not to
punish them. It was emphasized that the concept of an international crime
was neither necessary nor sufficient to free the international community
from the yoke of bilateralism. It was unnecessary because there was
little or no justification for going so far as the punitive measures that
were inevitably linked with the notion of a crime. Nor was it deemed
sufficient since it failed to settle the issue of the category of erga omnes
violations as a whole. Consideration, in the opinion of the secretariat of
the Asian-African Legal Consultative Committee, would require next to
be given to the question whether the concept of State crimes have not lost
much of their relevance in the face of the retreat of apartheid and colonialism
in the post-cold war scenario. The univeraslly shared concern of environment
and sustainable development, climate change and the principle of common
heritage of mankind all have contributed to the adding a new dimension
not only to inter-State relations but also to the question of State responsibility.

It will be recalled that during the Forty-fifth Session of the Commission
the Special Rapporteur, Mr. Gaetano Arangio-Ruiz had pointed out that
the list of internationally wrongful acts constituting international crimes
incorporated in Article 19 dated back to 1946 and had asked the Commission
whether those acts were still the best examples of the wrongful acts
which the international community as a whole considered as crimes of .
States or whether that list should be updated. He had also pointed out
then that the formulation of the general notion of international crime in
Article 19 with wordings characterized by certain elements rendered it
rather difficult to classify a breach as a crime or a delict and hence to
ascertain which unlawful acts now came or should come under a regime
of "aggravated" responsibility.
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When the definition embodied in Article 19 was considered at the
, Forty-sixth Session, some members of the Commission expressed the

view that the said provision was unsatisfactory in that it was too general
and did not really propose a definition of crimes but rather stressed the
degree of gravity of the act which was characterized as a crime without
defining the threshold of gravity at which a delict became a crime. It was
pointed out that the definition took no account of the wilful intent or of
the concept of fault even though that element was inseparable from the
concept of crime. Some members expressed concern that in view of its
legislative history Article 19 as it stood now implied that a State had to
continue to suffer the legal consequences of an international crime committed
earlier even if the political, social or human circumstances in which that
crime had been committed had long ceased to exist. On the other hand,
it was pointed out that Article 19 adequately expressed the underlying
intention and made it clear that while most breaches could be dealt with
bilaterally there were other breaches of such a gravity that affected the
entire international community. Some members expressed the view in
this regard that the article had rightly been drafted in general terms in
view of the fact that the concept of international crime was evolutive in
nature and a flexible formulation adaptable to possible enlargement of
the category of crimes was desirable.

Apropos the issues deemed by the Special Rapportuer Mr. Ruiz, as
relevant to the elaboration of a regime of State responsibility the
consideration in main was on the following aspects viz. (a) the mechanism
for determining that a crime has been committed; (b) the possible
consequences of a determination of a crime; (c) the punitive implications
of the concept of crime; (d) the role of the United Nations in determining
the existence and the consequences of a crime; (e) the possible exclusion
of crimes from the scope of application of the provisions in circumstances
precluding wrongfulness; (f) the general obligation of non-recognition of
the consequences of a crime; (g) the general obligation not to aid a
criminal State. Divergent views were expressed on these issues and the
debate on the subject may be deemed to have been inconclusive owing

largely due to lack of time.
It may however be recalled that in his fifth report the Special Rapporteur

had inter alia considered the extent to which the functions and competence
of the United Nations organs were or should be made legally suitable for
the implementation of the consequences of an international crime. The
three specific questions dealt with in this regard were: (i) whether the
existing powers of General Assembly, the Security Council and the
International Court of. Justice included the determination of the existence,
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attribution and the consequences of wrongful acts contemplated in draft
Article 19 of part one of the draft articles; (ii) de Lege ferenda whether
and in what sense the existing powers of those organs should be legally
adapted to the specific tasks; and (iii) to what extent the powers of the
UN organs affected or should affect the faculte right or obligation of
States to react to the internationally wrongful acts either in the sense of
substituting for individual reaction or in the sense of legitimizing
coordination, informing or otherwise conditioning such individual
reaction.

It may be recalled that at the Commission's Forty-fifth Session the
Drafting Committee had adopted the text of draft Articles 11, 12, 13 and
14 which had been presented to the Commission but the latter had not
acted on them pending the submission of the commentaries to the draft
articles. In his sixth report, the Special Rapporteur Mr. Gaetano Arangio
Ruiz, presented at the current session of the Commission had proposed
reformulation of draft Article 11 (countermeasures by an injured State)
and draft Article 12 (conditions relating to resort to counter-measures)
and the Commission had agreed to refer to his proposals to the Drafting
Committee. The Commission at its forty-sixth session inter alia provisionally
adopted the text of draft Article II (counter-measures by an injured
State); draft Article 13 (proportionality) and draft Article 14 (prohibited
counter-measures) for inclusion in Part Two of the proposed draft Aticles.
The Commission deferred taking action on draft Article 12. It may be
mentioned that the Commission agreed that draft Article 11 may require
to be reviewed in the light of the text that may eventually be adopted for
draft Article 12. The complete set of the draft articles on counter-measures
will be formally submitted to the General Assembly next year.

In his Sixth Report the Special Rapporteur had among other things
observed that the concept of adequate response must find a place in the
proposed formulation relating to counter-measures by an injured State in
order to strike a proper balance between the injured State and the wrong-
doing State. The Special Rapporteur was of the view that the effect of
omission of the notion of adequate response would be to allow the injured
State a lot of scope to use counter-measures in order to compel both
cessation and reparation. In the case of cessation, the injured State would
be allowed to apply counter-measures without affording the alleged wrong
doing State any opportunity to explain that the wrongful act was not
attributable to it or that there was no wrongful act. In the case of reparation
on the other hand, the State may well continue to be the target of counter-
measures even after it had admitted its responsibility and even though it
was in the process of providing reparation and/or satisfaction.
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. the Drafting Committee pointed out i~ this regard
The Chalfman of d d by the Commission In 1993, had

'that the text of draft Article ~1.a 0Jt~tate to resort to counter-measures
by making the right of the InJur~. et forth in subsequent articles,
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Article 13
Proportionality
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Prohibited countermeasures

b of counter-measures, to:
An injured State shall not resort, y way

271



(b)
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(e)

B. INTERNATIONAL CRIMINAL COURT: AN UPDATE
I. Background

The Draft Statute of the International C· .
the International Law Commission (ILC) dn~lnalhCourt was adopted by
sixth session held from May to Jul 1994 ur~ng t e Course of its forty-
statute consisting of 60 articles ·thY . h~ ILC adopted the draft
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iscussed at the AALCC's Le al Adviser' . . ~PIC was also
in October 1994 The AALCC gs . s Meeting held In New York
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United Nations or its S e .o~m~ttee open to all States Members of the
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s ansmg out of the draft statute.

II. Views from the Sixth Committee (General Assembly, U.N.)
The Chairman of the It'

Vereshchetin while introd n.erna~onal Law Commission Mr. Vladlen
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es a IS ment of an mternatIOnal
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criminal court would be a major contribution to the rule of law in
~ international affairs and wonld crown efforts initiated by the United

Nations almost half a century ago. In his summary presentation he outlined
the scheme of the draft statute as adopted by the ILC.

The Chairman made a particular reference to the inter-relationship
between the draft Code and the statute of an international Criminal Court.

.While noting the emphasis laid by a large number of members on the
need to ensure the necessary coordination between the provisions of the
two instruments, he pointed out that there was a widespread feeling in
the Commission that, although the two exercises should not be rigidly
linked and while the adoption of one of the instruments should not be
contingent on the adoption of the others. According to him there were
inevitable provisions and problems common to the two drafts and care
should be taken to avoid contradictions between them.

A. Relationship with the United Nations:

The views expressed in the Sixth Committee did not differ substantially
on the question of establishment of the Court. There were also issues
concerning the mode of establishment such as-whether it should be
through a treaty or by way of a resolution of the General Assembly; and
what should be the relationship of the Court with the UN. The delegate
of Japan, for example, said that the consent of States was indispensable
if an international criminal court was to be effective. He also pointed out
that the present draft statute made it clear that a court would complement
national criminal justice systems and that it would be established by a
treaty and not by a UN resolution. The view that the Court should be
established through a treaty received wider acceptance. The delegate of
the Republic of Korea did not favour the creation of the Court as a UN
organ as it would cause a number of difficult legal problems. He, however,
did not elaborate these probable legal problems. On the other hand, he
favoured the creation of the Court by a multilateral treaty and linking it
with the UN by an agreement.

According to the delegate of Egypt the ideal form of relationship
between the Court and the UN would be through a convention; one
similar to that between the Tribunal on the Law of the Sea and the UN.
The delegate of Algeria did not favour treaty as the most appropriate
mode for the Court's creation. In his view, it could be set up as an organ
of the UN. That, according to him, would give it the moral authority and
universal character of the UN without affecting its independence and
autonomy.
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.•..••J Un1SUlClion of the Court

The issue of jurisdiction was the most debated clause in the draft
statute. States however have widely differed in their perception of the
extent and scope of the jurisdiction of the Court. One view was that the
Court should have jurisdiction over a very limited number of very serious
crimes, as only in exceptional cases where states prepared to waive
sovereignty in the criminal law field to international supervisory mechanisms.
Based on certain criteria, the only crimes, according to some States,
which should fall within the Court's jurisdiction were genocide, aggression,
serious war crimes and systematic and large-scale violations of human
rights. According to the delegate of China, although there was no doubt
that genocide was a serious international offence which should be presented
and punished, should that necessarily give the court jurisdiction over that
category of crimes.

While referring to the jurisdictional aspects, the delegate of India
noted that the statute incorporated a balanced approach and conformed to
the principles "of making haste slowly" towards the establishment of an
international criminal justice system and a permanent international criminal
court. He also noted that by focussing on the national criminal jurisdiction
and by requiring the consent of States concerned, priority had been given
to the establishment of international criminal jurisdiction only in principle,
and the matter of prosecution of the case was subject to States' consent.

According to the delegate of the Republic of Korea the jurisdiction
of the court was the core of the draft statute. In his view it was still open
to dispute that the crimes provided for in article 20 were well-defined
enough to meet the standard of nul/urn crimen sine lege. However,
considering that the draft statute was a procedural instrument, and did
not intend to define or codify crimes, the present formulation was a basis
for further discussion. As to the modalities in which States might accept
the Court's jurisdiction over crimes in question, his Government was
pleased that the draft adopted the so-called "opting-in" system as a general
rule. However, he noted, the rigid consensual basis of jurisdiction as
implied in that system should not frustrate the objective of establishing
the Court. Further, according to him it was appropriate to qualify the
requirement of the acceptance of the Court's jurisdiction by the custodial
and territorial state with two important objections, namely, the concept
of inherent jurisdiction over the crime of genocide and the waiver of
requirement in the case of a recourse to the Court initiated by the Security
Council.

The delegate of the Islamic Republic of Iran noted that the jurisdiction
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f the Court should be limited to most serious crimes and should ~ot ca.ll
~nto question the jurisdiction of national criminal court: E~p~es~m.g ?IS
'\ . the delegate of Egypt stated that the court must exercise Its jurisdiction
Views, dibili I he vi ffree of political pressure in order not to lose ere 1 1 ity. n t e vie,: 0

the delegate of Pakistan, the jurisdiction of th~ court should be confined
to individuals and should not involve s~ates as 1~would be contrary to the
. . I of sovereignty and the sovereign equahty of states. The delegatepnnclp e . . ..

of Sri Lanka also called for a thorough review of the jurisdictional aspects.

C. Security Council and the Court

The relationship between the Court and the Security Council was
another crucial aspect which was outlined by ma~y delegates. The delegate
from China addressed this issue. He had questton.s on the soundn~ss of
paragraph 1 of article 23-on action by the C~uncd--:and whether It was

correct interpretation of the Charter. According to him some States had
a ations about whether the Security Council was authorized under
reserv .. .. dicti HCh ter VII of the Charter to set up compulsory juridical juris tenon. e

ap . . t dwas not against the Council making use of the Court to mvestt~a e an
prosecute serious international crime, but it should do so only m ways
which were incompatible with the character and status of the court and
with the principle of voluntary acceptance of states. The ~elegate f~om
India referred to the special power conferred on the Secunty Council to
refer crimes to the Court under Chapter VII of the charter as a novel one.

One view was that the Security Council should have the sole authority
to submit complaints to the court. On the other hand, it ~as also noted
by some states that since the Security Council was a ~ohtlca~ b~d.y and
not a judicial organ, its involvement in the prosecution of individuals
should not be considered. According to the delegate of Iran only the
Security Council could decide when an act of aggressio~ had occ~rred;
to prohibit prosecution before the court because the. Secunty Council ~as
considering threats to international peace and secunty wo.uld co~promlse
the authority of the court. According to him the Council had, m rec~nt
years, been using a sweeping definition of threats to peace and secunty.

D. Procedural Issues and Future Course:

The debate in the Sixth Committee addressed issues which were
essentially procedural in nature. There was ~ wides~re~d support amo?g
members to establish a permanent international criminal court. While
outlining the need for an accurate procedural law for invest~gation. and
public trials, the delegate of Japan expressed concern tha~ ~mce cnm~s
in many cases may be committed in the context of political turmoil,
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judicial proceedings might be abused for political ends particularly through
perjury. Accordingly, he laid emphasis on the need for adequate safeguards.
So, he also proposed further examination in informal consultations in the
Sixth Committee.

There were views in the Sixth Committee supporting the convening
of a preparatory conference before the statute entered into force. Such a .
conference, it was pointed out, should finalize the text of the statute. In
one view the draft statute was silent on the restitution of property illegally
acquired. The Indian delegate stated that his government was not in
favour of rushing adoption of the statute, considering that the court could
by itself not be effective in deferring serious crimes being committed in
the context of threats to or breaches of international peace and security.
Its various provisions, he noted, deserved careful study. Further, he preferred
a general debate without reopening the delicate balance contained in the
proposed statute, within and outside the UN, before formal decisions to
hold a diplomatic conference to adopt the statute could be taken.

On behalf of the AALCC the Secretary-General delivered a brief
statement reviewing the AALCC's work programme in relation to the
ILC. In view of the importance of the topic relating to the Draft Statute
of the International Criminal Court, the AALCC Secretariat held a Seminar
in New Delhi to facilitate further discussion. The report of the Seminar
is annexed to this chapter as Annex B.
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<t ANNEX-A

ESTABLISHMENT OF AN INTERNATIONAL CRIMINAL
COURT

Report Al491738
AlRES/49/53

9.12.94

The General Assembly

Recalling its resolution 47/33 of 25 November 1992, in which it
requested the International Law Commission to undertake the elaboration
of a draft statute for an international criminal court,

Recalling also its resolution 48/31 of 9 December 1993, in which it
requested the International Law Commission to continue its work on the
question of the draft statute for an international criminal court, with a
view to elaborating a draft statute for such a court, if possible at the
Commission's forty-sixth session in 1994,

Noting that the International Law Commission adopted a draft statute
for an international criminal court at its forty-sixth session and decided
to recommend that an international conference of plenipotentiaries be
convened to study the draft statute and to conclude a convention on the
establishment of an international criminal court,

Expressing deep appreciation for the offer of the Government of
Italy to host a conference on the establishment of an international criminal
court,

1. Welcomes the report of the International Law Commission on the
work of its forty-sixth session, including the recommendations contained
therein;

2. Decides to establish an ad hoc committee open to all States
Members of the United Nations or members of specialized agencies to
review the major substantive and administrative issues arising out of the
draft statute prepared by the International Law Commission and, in the
light of that review, to consider arrangements for the convening of an
international conference of plenipotentiaries;

3. Also decides that the ad hoc committee will meet from 3 to 13
April 1995 and, if it so decides, from 14 to 25 August, and submit its
report to the General Assembly at the beginning of its fiftieth session,
and requests the Secretary-General to provide the ad hoc committee with
the necessary facilities for the performance of its work;
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4. Invites States to submit to the Secretary-General, before 15 March
1995, written comments on the draft statute for an international criminal
court, and requests the Secretary-General to invite such comments from
relevant international organs;

5. Requests the Secretary-General to submit to the ad hoc committee
a preliminary report with provisional estimates of the staffing, structure
and costs of the establishment and operation of an international criminal
court;

ANNEX-B

REPORT ON THE SEMINAR ON "INTERNATIONAL CRIMINAL
COURT" ORGANIZED BY THE ASIAN-AFRICAN LEGAL
CONSULTA TIVE COMMITTEE IN COLLABORATION WITH
THE INDIAN SOCIETY OF INTERNATIONAL LAW ON 12TH
JANUARY 1995.

6. Decides to include in the provisional agenda of its fiftieth session
an item entitled "Establishment of an International Criminal Court", in
order to study the report of the ad hoc committee and the written comments
submitted by States and to decide on the convening of an international
conference of plenipotentiaries to conclude a convention on the establishment
of an international criminal court, including on the timing and duration
of the conference.

The Secretariat of the Asian-African Legal Consultative Committee
in collaboration with the Indian Society of International Law (ISIL) organized
a Seminar on the proposed "International Criminal Court", in New Delhi
on 12 January 1995. The one day Seminar had for its objective the
consideration of the draft statute of the International Criminal Court as
adopted by the International Law Commission during the course of its
forty-sixth Session held during May to July 1994. The Seminar was
informal in nature wherein all the participants spoke in their individual
capacities and no formal conclusions were drawn or resolution adopted.

The morning session of the Seminar was chaired by Mr. Chusei
Yamada, the President of the AALCC and the afternoon session by Dr.
Najeeb Al-Nauimi the Vice President of the AALCC. The Seminar was
attended by participants from 16 member-States of the AALCC viz.
Bangladesh, the People's Republic of China, Cyprus, Ghana, India, Iraq,
Japan, Kenya, Mongolia, Myanmar, Nigeria, Oman, Palestine, Philippines,
Qatar, Sri Lanka, Thailand, Uganda, and Republic of Yeman. The
representatives of two non-member states of the AALCC viz. Angola and
Ethiopia and the former Secretary-General of the AALCC, Mr. B. Sen,
the officials of the International Committee of the Red Cross; the Members
of the Executive Council of the Indian Society of International Law;
academics from the Jawaharlal Nehru University and several eminent
members of the Supreme Court Bar of India also participated in the
Seminar.

Professor R.P. Anand, Secretary-General of the Indian Society of
International Law (ISIL) while welcoming the participants on behalf of
the Executive Council of the ISIL highlighted the significance and topicality
of the subject of the Seminar. Mr. Tang Chengyuan, the Secretary-General
of the AALCC in his introductory remarks inter alia, welcomed the
Participants on behalf of the AALCC. Emphasizing the importance of the
subject he stated that the matter had been the subject of intense debate
both within the Sixth Committee of the United Nations as well as the
meeting of the Legal Advisors of Member-States of the Asian-African
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Legal Consultative Committee held at the UN Headquarters in New York
in October 1994.

The discussio~s in .the. Seminar were based mainly on the papers
pr.esented by ~a~ehst which included Mr. S.T.A. Epaminondas, the Cyprus
High ~o~mlsslOner; Mr. M. Tom George, Minister, Nigerian High
Commission; Dr: P.S. Rao, Joint Secretary and Legal Advisor, Ministry
of External.Affalfs, Government of India; and Dr. V.S. Mani, Professor
of International Space Law, Jawaharlal Nehru University. Valuable
comments and observations were made by several participants notable
among whom were Ambassador Chusei Yamada, the President of the
AALCC; Dr. Najeeb AI-Nauimi, the Vice President of the Committee·
Mr. Anthony Forsow, Ghana High Commissioner, and Professo;
Rahamatullah Khan, Jawaharlal Nehru University.

The debate on the subject covered almost all fundamental aspects of
the proposed International Criminal Court viz. the mode of its establishment·
the relationship of the court with the United Nations in particular the
Security.Council; the question of jurisdiction of the proposed court; the
law apphcable etc. Several auxiliary questions arising out of these issues
were also debated.

Dr. Najeeb Al-Nauimi, Minister Legal Advisor, Government of the
State of Qatar and the Vice-President of the AALCC in his address
referred to the various aspects of draft statute. Although in his view, the
International Law Commission's (ILC) work on the draft was good, the
draft Statute presented was far from perfect as it had many gaps which
required to be considered. In his view the questions of sovereignty needed
further examination. He also noted that the provisions relating to collection
of evidence and application of procedural aspects called for thorough
examination. One of the areas which required review was concerning the
"relationship between the Security Council and the International Criminal
Court". In conclusion, he hoped that the discussion in the Seminar would
go beyond the traditional areas and would lead to few possible new
dimensions.

Dr. P.S. Rao, Joint Secretary and Legal Advisor, Ministery of External
Affairs, India and the Member of the ILC gave an account of the evolution
of the substantive aspects concerning the establishment of an International
Criminal Court. In his assessment of the various factors which were
crucial in the evolution of the Court, he made particular references to the
Paris Peace Conference, Genocide Convention and several other unofficial
proposals. In the post-second World War era, his reference was to Nuremberg
and Tokyo Tribunals. He also traced evolutionary process within the ILC
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• itself in the early 1950s and its renewed importance in the recent times.
According to Dr. Rao, the revival of the idea at the ILC was due to the
increasing dissolutions in the international society itself. To substantiate
these views, Dr. P.S. Rao referred to the increasing degree of terrorist
activities, violation of human rights, crimes relating to illicit traffic in
narcotics. He also noted the increasing inability of the Security Council
to deal effectively with these crimes.

In his address Dr. Rao referred to the primary work of the ILC i.e.,
the Code of Crimes. He made a particular reference to the definitional
problems in the Code. He no~ed that these difficul~ies in defi?ing accurat~ly
some of the categories of cnmes such as aggression, terronsm, apartheid,
intervention etc. arose due to political and other reasons involved. He
pointed out that in these circumstances it would be difficult for the ILC
to find a common factor to establish a consensus. In this regard, he also
noted the conflicting views prevalent as regards the question of linking
the Code and the Court.

In the last part of his address Dr. Rao outlined the specific aspects
of the draft statute. He referred to the issues concerning 'applicable law'.
He also referred to the implications of having an ad hoc tribunal. The
complicated question in his view, was primarily concerning, the compatibility
of the national criminal jurisdictions with the trial procedures. "Jurisdiction',
he noted, was accordingly another issue which eluded consensus. Financial
constraints at various stages of operation, in his view needed greater
consideration.

Mr. Chusei Yamada, the Chairman drew the attention of the participants
to the background study prepared by the AALCC Secretariat. He hoped
that it would be of help in outlining the major provisions of the draft
statute. He clarified that the ILC members attended the deliberations in
their individual capacities. He also expressed the view that as a member
of the ILC, he did not necessarily endorse all the commentaries provided
in the ILC draft. He also drew the attention of the participants to the
establishment of an ad hoc committee by the Sixth Committee (Legal) of
the General Assembly to thoroughly discuss these aspects. He hoped that
these aspects would be taken note of by the participants.

In the discussion that followed, Dr. Najeeb Al-Nauimi felt that the
political consensus was the main issue. Mr. Tom George, Minister, Nigerian
High Commission, agreed that these issues were complex and eluded
consensus. He felt that there should be ways to overcome the problems
and complexities. In this regard, he referred to the successful functioning
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of the International Court of Justice (ICJ). Dr. P.S. Rao while distinguishing
the civil and criminal jurisdictions and the possible implications, expressed
the view that there should be a non-discriminatory comprehensive criminal
jurisdiction. Mr. Anthony Forsow, the High Commissioner of Ghana
expressed the view that a permanent court be established by overcoming
all the hurdles. There was also a view expressed by one of the participants
(Capt. 1.S. Gill) that the implications relating to maritime crimes, such as
piracy should be given due consideration. Mr. Chusei Yamada, the Chairman
drew the attention of the participants that it was left finally to the States
to decide the modalities of submitting an accused to the ICe. He also
noted that the consent of the individual was not required. He also drew
a distinction between the application of substantive and procedural law.
He noted that at the stage of trial, the procedural aspect of the law would
be decided by the Court itself.

The Second session of the Seminar was chaired by Dr. Najeeb AI-
Nauimi, Minister Legal Advisor, Government of the State of Qatar. Prof.
Rahamatullah Khan of the Jawaharlal Nehru University, New Delhi and
a member of the Executive Council of the ISIL, initiated the discussion.
He mainly dealt with the question of the desirability of the establishment
of permanent International Criminal Court and its repercussions in the
post-cold war scenario wherein a new world order as envisaged and
designed by few powerful states; and the conflicting interpretation concerning
peace enforcement provisions of the UN Charter and the views given by
the Security Council in this regard; and observed that the ICC considering
this is a judicial solution to a political problem.

Mr. M.M. Tom George Minister, Nigerian High Commission, in his
paper referred to the historical reasons which necessitated the establishment
of the ICC. He also referred to the jurisdictional issues of the ICC in
relation to other international tribunals. While referring to the scope of
the applicable law, he expressed the view that the regional treaties should
be considered along with the multilateral universal treaties. He also noted
the problems prevalent in the enforcement procedures. He suggested that
the proposed ICC should be de linked from the Security Council. He also
expressed the view that the proposed Court should be situated in one of
the countries of the South and he offered his country's cooperation in
this regard. With a view to make the Court more accessible, he suggested
that the Court's locus standi principle should not only be limited to
States. He proposed that the UN Human Rights Commission, National
and International Bar Associations could be allowed to bring the cases
before the Court.
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~n his address Mr. Stavros A. Epaminondas the High Commissioner

f C rus expressed the view that the ICC should be created by a treaty.o yp , . d N .
I proposed that it should be closely linked to the Unite anons.

He a so .' hil I' .
I ferred to the complexities involved In Article 20 w 1 e istmgHe a so re . A . I 21. He would prefer the formulation as it appears In rtic esthe comes. . f

and 22 of the Draft Code of Crimes against the Peace ~nd ~ecur~ty 0

Mankind and adopted on first reading rather the formulation hste~ In the
tary to Article 20 of the Draft Statute. Thus the exceptIOnallyCommen . . d .. ar crimes of "The establishment of settlers In an occupie temtoryseoous w . . . d . "

d h to the demographic composttion of an occupie territoryan c anges . " .
and the "deportation or possible transfer of population ,should be l~cluded
in the list of crimes. He also not~d tha~ the system of decl~attons of

t of the jurisdiction that IS envisaged by the Intemational Lawaccep ance ..
Commission could lead to a situation where, although a suffIclent ~umber
of states are prepared to establish such a Court, a lack ~f declaratt~ns of

t of the Court's J'urisdiction will mean that It can exercise noaccep ance
or only very few practical functions.

Professor V.S. Mani, Jawaharlal Nehru University, New Delhi. primarily
addressed the jurisdictional issues of the Court. He .als~ ~eferred to the
ILC's initial work and the views expressed by few individual mem?ers
regarding the establishment and viability of the ICC. He referred to vanous
authorities in this regard. Prof. Mani specifically addressed some of the
important provisions of the Draft Statute, such as (a) The Preamble, (b)
Jurisdiction; (c) The issues concerning the access to th~ ~ou~; .(d) The
action by the Security Council; (e) Challe~g~s ~o. JunsdlctlOn and
admissibility and (f) Conflicting-overlapping of JUnsdlctlO~S. ~r. Anthony
Forsow, the High Commissioner of Ghana expressed his ~Iews on the
issues concerning jurisdiction. Dr. Najeeb, the Chairma~ pointed out the
limited mandate of the ILC as given by UN. He also pointed out that the
political constraints were not in its purview.

While responding to the comments made, Dr. P.S. Rao addressed
some of the specific issues, such as list of crimes, knowledg.e, state
responsibility and crimes. There was a brief discussion on the ISSU~of
enforcement. During this discussion a reference was made to the pOSSible
conflict between the final resolution of the dispute by the ICJ and the
enforceability of the same by the Security Council. Dr. Najeeb clarified
the exact operation of these provisions and pointed out that there were
no conflict situations in its actual operation.

In his concluding remarks, Dr. Najeeb thanked the participants for
making the Seminar a fruitful one. Prof. R.P. Anand, on behalf of ISIL
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also ~hanked t~e participants. He felt that the purpose of the Seminar was
to r.alse questions and understand their implications that, he noted was
achle:ed. Mr. Tang Chengyuan, the Secretary-General AALCC ~hil
thankm~ the ~articipants, noted that the Seminar serve'd its pur~ose be
generating a lively and purposeful discussion. y
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IX. International Trade Law

(i) Introduction

The AALCC Secretariat prepares a report on the recent legislative
developments in the field of international trade law every year. The
purpose of such reports is to keep member states abreast with the recent
developments in this field. The Organizations covered include the UNCTAD,
UNCITRAL, UNIDO, UNIDROIT and the Hague Conference on Private
International Law. Also under the article 4D of the Committee's statutes:
the functions and purposes of the committee shall be:

"to exchange views and information on matters of cornman concern
having legal implications and to make recommendations thereto, if
deemed necessary". The AALCC Secretariat undertook a study on
"The New GATT Accord". This study has also been reproduced in this
chapter.

Thirty-fourth session: Discussions

The Deputy Secretary-General (Mr. Essam Abdel Rehman Mohammed
introduced two Secretariat documents viz. (1) Report on the Legislative
Activities of the United Nations and other International Organizations
concerned with International Trade Law (No. AALCC/xxXIV/DohaJ951
10) and the Report on the International Seminar on Globalization and
Harmonization of Commercial and Arbitration Laws, held in New Delhi
on 31 March-1 April 1995. (Doc. No. AALCC/XXXIV/Doha/95/l0-A).
This Seminar* had been organized by the AALCC with the technical
support of UNCITRAL, UNIDO, World Bank and WIPO and hosted by
the Indian Council of Arbitration.

• The Report of the Seminar has been annexed at the end of this Chapter at Page 337.
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The Report focussed on the legislative activrties of UNCITRAL,
UNCT AD, UNIDO and UNIDROIT. In addressing the work of UNCITRAL,
the report has dealt primarily with the UNCITRAL Model Law on
Procurement of GOCJds, Construction and Services, the text of which had
been adopted by UNCITRAL at its 1994 Session. As for UNCT AD, the
Report gives an account of the functional reorientation and institutional'
restructuring which the UNCT AD had undergone since UNCT AD VIII.
The report provided an overview of the work of UNCT AD in such areas
as International Trade, Trade Efficiency, Transnational corporations and
'Investment, Privatization and Enterprise Development, Commodities,
Services, Poverty Alleviation etc.

On UNIDO, the Report gives a brief account of projects nearing
completion: (i) Principles for International Commercial Contracts; (ii)
International Protection of Cultural Property; (iii) International aspects of
Security Interests in Mobile Equipment; (iv) Franchising; (v) Inspection
Agency Contract; and (vi) Civil Liability connected with the carrying out
of dangerous activities.

The Representative of UNCITRAL commended the Secretariat for
providing a succinct account of the work of UNCITRAL, and observed
that since there was a general acceptance that creation of a conducive
legal infrastructure was a sine qua non to the growth of international
commercial transaction, the role of UNCITRAL was tailored to the
achievement of that objective. The UNCITRAL texts were developed by
legal experts representing the main legal systems and as such were
internationally accepted. He then provided the context in which UNCITRAL
had undertaken the work leading to the adoption of UNCITRAL Model
Law or Procurement of Goods Construction and Services. It had been
noted that procurement legislation in many countries were deficient, and
lacked transparency and clarity which often resulted in misuse of public
funds and corrupt practices. This prompted UNCITRAL to develop this
Model Law which is intended to assist States in updating and modernizing
their existing procurement laws or favour the enactment of new legislation
where none existed. He urged the Member States in the AALCC to
consider the Model Law while revising the existing procurement legislation
or enacting a new one. He pointed out that there was already a fair
amount of interest in the Model Law and that UNCITRAL was ready to
provide technical assistance to States enacting or revising the procurement
legislation. He also referred to the work UNCITRAL was undertaking in
relation to BOT contracts by which developing countries lacking finance
can promote infrastructure development.

The DeLegate of the RepubLic of Korea noting that the BOT mechanism
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d ed as a preferred contractual modality for promoting infrastructureha emerg I BOT . t
I t wished to know the recent successfu projec s.deve opmen ,

. if UNCITRAL pointed out that the BOT mechanismThe Representative 0

f . frastructure development was a fairly new concept, and therefore
or in les of completed projects yet. He stated that BOTthere were no examp . .

thod of project financing wherein government gave concessionwas a me J • I Thi
. b ild operate and transfer the project at the fina stage. IS pro~ess

to UI, id bl long time. He drew the attention of the Committeetook a const era y . di .
f th proj ects in South East Asia which were either at ISCUSSIOnto some 0 e . f

th stage of execution. He made a particular re erence to astage or at e . h PI
d I . t being undertaken in Pakistan. He also informed t e enaryhy e proJec . . L . A .

h idespread application of this mechanism m ann menca.about t e WI . f
f h . that the BOT mechanism of project inance was sureHe was 0 t e view .

to emerge as a major factor in the coming decade.

The Deputy Secretary-General (Mr. Essam Abdel Rehman Moh~mme?)
also introduced the study on the New GATT agreement con tamed ~n

AALCC/XXXIV IDoha/9SIl1. He pointed out that the mamdocument hi A t
f us of the study was to highlight some of the features of t IS . gr~emen
i~Cthree crucial areas, namely (a) The World Trade Organization (b)
Trade-related Investment Measure and (c) Trade.-rel~ted. Aspects. of
Intellectual Property Rights. He also noted that the I~phcattons flOWI~g
from these Agreements had both positive and negative aspects for t e
Member States of the AALCC. He pointed out that t.he study before the
Committee outlined the major policy initiatives which actually shaped
the Final Agreement. In his view the approach adopted by the .study was
to see how best.the Agreement could be utilized to serve the interest of
countries belonging to different categories.

Th WTO he noted was to facilitate the implementation, adminis~ration
and opeeration' of the Uruguay Round Agreements and al~o prol~Ilded a

l. b . g the IT mu ti ateraforum for negotiations among ItS mem ers concermn .
t t ade-related investmenttrade relations. As regards the Agreemen on r. . tin

measures he pointed out that the study outlined the divergences eXIS d
in the n~gotiation of investment measures between the ~eveloped and

h di II tu I roperty nghts presentedeveloping countries. On the other an ,mte ec a p d
di I h . ted out the scope anan entirely new transwork. Accor mg y, e porn ,

intensity of the obligations contained in the Agreement on TRIP~, :-vent
. h b . . of the negotrations.far beyond what had been envisaged at t e eginnmg .

h don the need to considerThe primary focus of the study, e nO.te , was
the requirements of developing countnes.
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(ii) Decision on the "Progress Report in the field of
International Trade Law".

(Adopted on 22nd April 1995)

The Asian-African Legal Consultative Committee at Its Thirty-fourth
Session:

Having taken note of the Report concerning the "Legislative Activities
of the United Nations and other International Organizations concerned
with International Trade Law" contained in Doc. No. AALCC/XXXIVI
Doha/95/l 0 and the Secretariat study on "The New GATT Accord: its
implications for the Asian-African Countries" contained in Doc. No.
AALCC/XXXIV IDoha/95/11 ;

1. Expresses its appreciation for the brief of documents prepared by
the Secretariat on the recent developments in the field of International
Trade Law;

2. Also expresses its appreciation for the continued co-operation
with the various international organizations competent in the field of
international trade law and hopes that this cooperation will be intensified
in the future;

3. Urges the Members States of the AALCC to consider the
UNCITRAL Model Law on Procurement of Goods, Construction and
Services as they reform or enact their legislation on procurement and also



to con~ider ad~pting, rati:yi~g or acceding to the other texts prepared by
the United Nations Commission on International Trade Law (UNCITRAL);

4. Requests the Secretary-General to continue to monitor the
developments 10 the area of international trade law and present a report
t~ereon t~ the Asian-African Legal Consultative Committee at its Thirty-
fifth SeSSIOn.

(iii) Secretariat Brief
A. Legislative Activities of United Nations and

other Organizations Concerned with
International Trade Law

UNITED NATIONS COMMISSION ON INTERNATIONAL
TRADE LAW (UNCITRAL)

The twenty-seventh session of the United Nations Commission on
International Trade Law (UNCITRAL) was held at the UN Headquarters
in New York, from 31 May to 17 July 1994. The substantive topics
before this session were: (i) New International Economic Order-Draft
Amendments to the UNCITRAL Model Law on Procurement of Goods
and Construction to incorporate procurement of services; (ii) International
Commercial Arbitration-preparation of Draft Guidelines for Preparatory
Conferences in Arbitral Proceedings; (iii) Legal Issues in Electronic Data
Interchange (ED I)-Preparation of Model Statutory Provisions on EDI;
and International Contract Practices; Draft Convention on Independent
Guarantees and Stand-by Letters of Credit. The Commission also considered
possible future work to be undertaken in relation to assignment of claims
and related matters; cross-border insolvency and Build, Operate and Transfer
(BOT) arrangements.

The main focus of discussion at this session was, however, a set of
draft amendments aimed at incorporating the procurement of services
into the UNCITRAL Model Law on Procurement of Goods and Construction,
adopted at its last session in 1993 and consequent draft amendments to
the Guide on Enactment of the Model Law on Procurement of Goods and
Construction aimed at extending the scope of the Guide to procurement
of services. The Commission adopted these amendments resulting in the
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establishment of a more comprehensive Model Law on Procurement entitled
"UNCITRAL Model Law on Procurement of Goods, Construction and
Services".

On the topic of International Commercial Arbitration, the Commission
examined the draft of the guidelines on Preparatory Conferences in Arbitral
Proceedings prepared by the Secretariat. It is often considered useful to
hold, particularly in international cases, a preparatory conference at an
early stage of the arbitral proceedings amongst the participants to an '
arbitration. At such a conference, appropriate procedural decisions are
taken and details of procedure settled so as to make the subsequent
arbitral proceedings more predictable as well as more efficient and cost-
effective. The preparation of the proposed Guidelines is motivated by the
consideration that in appropriate circumstances, a preparatory conference
is a useful exercise and internationally harmonized guidelines would assist
practitioners in deciding whether to hold a preparatory conference, and
if one is to be held, to help them prepare it and carry it out. The Draft
Guidelines is made up of three chapters: Chapter I sets out general
considerations; Chapter II sets out the guidelines on convening and
conducting of preparatory conferences, Chapter III sets out guidelines on
a checklist of possible topics which might be addressed in the preparatory
conference. These issues could be divided into two parts: Issues required
to be addressed at an early stage of the arbitral proceedings. These would
include rules governing arbitral procedure, language of the arbitral
proceedings and the place of arbitration. Issues which could be taken up
at a later stage of the arbitral proceedings would include: definition of
issues and the order of deciding them; undisputed facts or issues, matters
relating to taking of evidence etc. Further issues suggested during the
course of this Session for coverage in the proposed guidelines included:
designation of an appointing authority if such an authority had not been
designated; confidentiality of information disclosed during the arbitral
proceedings; the use of EDI in the conduct of arbitral proceedings; and
establishment of ground rules for communications between the parties
and the arbitral tribunal.

After examination of the proposed Draft Guidelines, the Commission
requested the Secretariat to revise them in the light of the suggestions
made at the present session and to submit revised draft Guidelines with
a view to finalization of the text at its next session.

On the topic of Legal Issues in Electronic Data Interchange (ED I),
the Commission had before it two reports of its Working Group on EDI
(NCN.9/373 and NCN.9/390) and noted with satisfaction that the Working
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Group had begun the preparation of model statutory provisions for uniform
rules on the legal aspects of EDI and related means of trade data

&.communication. For expediting the work, the Commission requested the
Working Group on EDI to at least complete a set of basic "core provisions"
for consideration at the next session of the Commission in 1995, in
particular since it had already been decided that the relationship between
EDI users and public authorities as well as consumer transactions would
not be the focus of model statutory provisions.

On the topic of International Contract Practices, the Commission
noted the progress made by its Working Group on International Contract
Practices as set out in the reports of the Working Group (A/CN.9/388 and
A/CN.9/391) towards developing the draft of a Convention on Independent
Guarantees and Stand-by Letters of Credit. The Working Group had revised
17 of the 27 articles of the Draft Convention. The Commission asked the
Working Group to expedite its work so as to present the Draft Convention
at its next session in 1995.

Finally, the Commission addressed itself to the scope of the work to
be undertaken in regard to the three new topics before it: namely, assignment
of claims and related matters; cross-border insolvency; and BOT
arrangements. As regards the first topic, the Commission decided to limit
itself to assignment of international commercial receivables, i.e, claims
for payment of sums of money that arise from international commercial
transactions, including assignment by way of sale or by way of security,
non-notification assignment (a type of assignment in which the debtor is
not notified of the assignment) and factoring (sale of receivables for
financing and other purposes) to the extent not covered in the UNIDROIT
Convention on International Factoring of 1988. This Convention covers
assignments both by way of sale and by way of security. The Commission
requested the Secretariat to prepare a detailed study on the issues that
had been identified, possibly accompanied by a first draft of the uniform
rules in cooperation with UNIDROIT and other international organizations
active in this area such as the World Bank, the European Bank for
Reconstruction and Development and the Inter-American Development
Bank.

On the topic of cross-border insolvency, in which the problems are
compounded by a wide disparity of national laws and conflicting
jurisdictions, the Commission decided to concentrate on three sub-areas,
namely, judicial cooperation, "access and recognition" and formulation
of a set of model legislative provisions on insolvency aimed at achieving
substantive unification of the insolvency law. In regard to judicial
cooperation, the questions needed to be resolved included the extent of
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judi~ial .cooperation P?ssible und~r the current law, for example by the
ap~hcatlOn of t~e .n~tlOn of comity and framing of necessary rules by
which through ~udlclal cooperation the problems arising as a result of
parallel proceed mgs and conflicting legal regimes and jurisdictions could
be addressed. "Access .and recognition" concerned the granting of access
to courts to representatives of foreign insolvency proceedings or c d't

d
.. . . re lors

~ to giving recog~ltlon to orders is~u~d by foreign courts administering
msolven.cy proceedings. The Commission, however, decided to ask the
Secretariat to undertake at the present stage work on the twin issu f
. di . I . es 0JU icia cooperation and access and recognition.

On ~O.~ arrangements, the Commission decided to study the desirability
an.d f~aslblhty Of.undertaking work on some of the legal problems that
anse 10 BO~ projects, including the creation of an enabling framework
for such projects, after the UNIDO had finalized its "Guidelines for th
Developm~nt, Negotiation and Contracting of BOT Projects" in SePtembe~
1994. ~yplcally, a ~OT project is one in which a Government grants a
concess~on for a penod of time to a private consortium for the development
of a project, the consortium then builds, operates and manages the project
for a number of years after its completion and recoups its construction
costs and ma~es a pro.fit ~ut of the proceeds coming from the operation
and commercial exploitation of the project. At the end of the concession
period, the project is tr~sferred to the Government. Although BOT projects
have already been used. 10 t.he development of large infrastructural projects
such as t~lecom?"umcatlOns networks, highways and other public
~r~nsportatl~n pr~J.ects, port facilities and in"energy supply, increasingly
It IS als~ being utlhzed. for medium and small scale projects. BOT projects
are p~lcularly ~ttractlve for developing countries faced with decreasing
borrowm.g capacity and declining budgetary resources. It yields them an
opportum~y to finance projects without involving public funds and without
guaranteeing the repayments on any loans or returns on the investments
made on the project.

C Si~ce. a major achievement of the twenty-seventh session of the
omnussion has been the adoption of a consolidated text of the Model

Law encompassing procurement of goods, construction and services this
note focusses only on this important legislative work.

UNCITRAL Model Law on Procurement of Goods Construction
and Services

Background
The work on the subject of procurement was first undertaken by

UNCITRAL in 1986 and had been entrusted to its Working group on
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NIEO. Since different considerations were involved in the procurement
of ~oods and construction and in the procurement of services, it was
decided at that time to first take up the preparation of a Model Law
devoted to the procurement of goods and construction. Consequently
between 1986 and 1993, the Working Group on NIEO devoted six sessions
to the elaboration of the draft text of the Model Law on Procurement of
Goods and Construction. The Working Group completed its mandate at
the close of its fifteenth session by adopting the draft text. The draft of
the Model Law as finalized by the Working Group was then circulated
to Governments and interested international organizations for comment.
At the twenty-sixth session of the Commission in 1993, the draft of the
Model Law on Procurement of Goods and Construction was examined in
the light of the comments received. At the end of its deliberations, the
Commission formally adopted the draft text as "UNCITRAL Model Law
on Procurement of Goods and Construction". The Commission also formally
approved the draft of a Guide to Enactment of the Model Law on
procurement of Goods and Construction prepared by the Secretariat.

The Model Law on Procurement of Goods and Construction consisted
of a Preamble and 47 articles arranged under five chapters. Chapter I set
forth general provisions in Articles 1 to 15. Chapter II listed out the
various methods of procurement and conditions for their use in Articles
16 to 20. Chapter III dealt with Tendering Proceedings in Articles 21 to
35. Chapter IV set out the provisions relative to procurement methods
other than tendering in Articles 36 to 41. Finally, Chapter V set forth
provisions establishing a right of review of acts and decisions of the
procuring entity and governing its exercise in Articles 42-47.1

At its twenty-sixth Session (1993), after adopting the Model Law on
Procurement of Goods and Construction, the Commission asked the Working
Group on NIEO to proceed with the preparation of model statutory provisions
on procurement of services. The Working Group devoted its sixteenth
(Vienna, 6 to 17 December 1993) and seventeenth (New York, 14 to 25
March 1994) sessions for the purpose of discharging this mandate.

The Working Group began its task by considering the two approaches
mooted before it in implementing its mandate. The first one consisted of
the formulation of a free standing model law dealing exclusively with the
procurement of services. This approach was stated to have the advantage
of underscoring a distinct and specialized treatment for the procurement

1. For detailed analysis of the Model Law on the Procurement of Goods and Construction. see Notes
and Comments of the AALCC Secretariat prepared for the 48th Session of the General Assembly.
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of services because unlike in the case of procurement of goods and
construction, it was mostly governed by non-price considerations. Moreover,
the existing Model was premised on the tendering method which in most
cases would be unsuitable for the procurement of services. The second
approach advocated consisted of making suitable amendments and additions
to the existing Model Law with a view to the elucidation of a consolidated
text dealing with the procurement .of goods and construction as well as
of services. This approach was considered preferable for a number of
reasons: (i) Most provisions of the existing Model Law were in substance
also applicable to the procurement of services: (ii) At the national level,
States traditionally dealt with procurement of goods, construction and
services in a consolidated text; and (iii) it was true that procurement of
services required a specialized treatment in most cases, but it was thought
to be inadvisable to preclude the use of other methods of procurement in
the case of procurement of services in the circumstances when it would
be advisable to have recourse to those methods. In the light of the
aforementioned discussion, the Working Group eventually decided to
follow a mixed approach, consisting of a consolidated model statute
dealing with the procurement of goods, construction and services with a
more distinct treatment for the procurement of services. Having decided
this course of action, the Working Group proceeded to undertake a review
of the provisions of the existing Model Law article by article so as to
ascertain what drafting or substantive changes would be required to be
effected therein to ensure that they are applicable to the procurement of
goods and construction as well as to the procurement of services and to
provide for a preferred method for procurement of services in a separate
chapter, exceptin cases falling within the conditions of use of tendering
in the cases of services or in cases subject to procurement by other
methods (restricted tendering, two-stage tendering, competitive negotiation,
single-source procurement, and request for quotations).

Having decided on the structure of the Model Law applicable to the
procurement of goods and construction as well as of services, the Working
Group effected the necessary drafting and/or substantive changes in the
provisions of the Model Law on Procurement of Goods and Construction
which are as follows:

Title : It was. decided to entitle the revised text as "UNCITRAL
Model Law on Procurement of Goods, Construction and Services".

Preamble: Both in the chapeau and sub-paragraph (c) a reference to
"services" was included.
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Article 2
Definitions

The definitions of 'procurement', 'goods' and 'construction' were
Yevised to accommodate the new context. Further, a definition of 'services'
was added in sub-paragraph (d) Bis?

Article 6
Qualifications of suppliers and contractors

The qualifications of suppliers and contractors were ~mproved in
view of the extension of the text to cover procurement of services. Furt~e~,
a proviso was added to the end of paragraph (5) so as t~ P~Ohlbit
discrimination amongst suppliers and contractors based on cntena that
were not objectively justifiable.

Article 7
Pre qualification proceedings

Paragraph (3) was amended to make the pre~ualificati~n ~roceedings
plicable to all methods of procurement includmg the principal method

ap . h IV B' 3for the procurement of services as provided for in C apter IS.

Article 9
Form of communications

Drafting changes were inserted to adjust this provision to the procurement
of services.

Article 11
Record of procurement proceedings

Drafting changes were made in paragraphs (l)(d), (e) and (f) and a
new provision was added as (i) Bis.: Paragraph (l)(d) was amen~ed to
ensure that in the circumstances where a tender, proposal or offer did not
involve a price or price-determining mechanism ~nd .if other terms w~re
not known to the procuring entity, there was no obligation on the procun~g
entity to record them. Paragraph (1)( e) was modified to permit a marg~n
of preference in the case of procurement of services. Drafting chang~ m
sub-paragraph (f) became necessary in view of the relocation of Article
33 on Rejection of All Tenders as Article 11 Bis.S• •

A new sub-paragraph (i) Bis" was inserted to require the pro~unng
. hi h I I d toentity to record the grounds and circumstances on w IC It re I~

justify the selection procedure in the case of procurement of services.

2. This is now sub-paragraph (e) of the final text.
3. This is now Chapter V of the finally adopted text.
4. Paragraph (j) of Article 11 of the finally adopted text.
S. This is renumbered as Article 12 in the final text.
6. Sub-paragraph (j) of Article 11 in the finally adopted text.
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Article 11 Bis 7

Rejection of tenders, offers, proposals and quotations
Article 33 of the pre.vious Model Law was limited to the tendering

method. The present article extends the scope to rejection of tenders
proposals, offers or quotations because of the incorporation of the
procurement of services in the revised text.

Article 17
Conditions for use of two-stage tendering; Article 19 : Conditions

for use of request for quotations; and Article 20 :
Conditions for use of single-source procurement,"

~Wordings were adjusted to reflect their application to services.
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Article 148

Rules concerning description of goods, construction or services
Drafting changes were inserted in paragraphs (1), (2) and (3) in view

of the inclusion of procurement of services in the revised Model Law.

Article 15
Language"

Addition of the wording 'or services' in sub-paragraph (b).

Article 16
Methods of Procurement'?

Article 16 has been substantially modified. It lays down the ground
rules as to the type of the procurement method to be used irrespective of
whether the procurement is of goods, construction or services. Article 16
establishes the rule that for the procurement of goods or construction
tendering is the method of procurement to be used normally, while request
for proposals for services, as set out in Chapter IV Bis, 11 is the method
to be used normally for procurement of services. For those exceptional
~ases ~f procurement of goods or construction in which tendering, even
If feasible, is not judged by the procuring entity to be the method most
apt to provide the best value, Article 16 provides a number of other
methods o~procurement. In the case of services, the procuring entity may
use tendenng when it is feasible to formulate detailed specifications and
the nature of services allow for tendering; otherwise it may use of the
other methods of procurement available under the Model Law if the
conditions for its use are met.

Paragraph (4) sets forth the requirement that a decision to use a
method of procurement other than tendering in the case of goods or
construction, or, in the case of services, a method of procurement other
than request for proposals for services, should be supported in the record
by a statement of the grounds and circumstances underlying the decision.

Article 23
Contents of invitation to tender and invitation to prequalify :13

In order to adjust this provision to the procurement of services, the
wordings "or the nature of services and the location where they are to be
provided" were inserted in paragraph 1(b) and "or the timetable for the
provision of services" in paragraph (1)(c).

Article 25
Contents of solicitation documents"

Drafting changes were incorporated in paragraphs (d), (g), (h), (i)
and (x) to adjust their application to the procurement of services.

Article 32
Examination, evaluation and comparison of tenders"

Drafting changes were made in paragraph (4)(c)(ii) and (iii) and (d)
to adjust their application to procurement of services.

Article 36
Two-stage tendering"

Paragraph (2) was amended to provide that if relevant, the solicitation
documents should seek the professional qualifications of the service
providers. Paragraph (3) was amended to clarify that the negotiations
referred to therein were part of the first stage of the two-stage tendering.

Article 38
Request for proposals'?

Drafting change was made in paragraph (4)(b) to adjust its application
to the procurement of services.

7. Renumbered as Article 12 in the final text.
8. Renumbered as Article 16 in the final text.
9. Renumbered as Article 17 in the final text.

10. Renumbered as Article 18 in the final text.
11. Renumbered L'I Chapter IV in the final text.

12. Renumbered as Articles 19, 21 and 22 respectively in the final text.
13. Renumbered as Article 25 in the final text.
14. Renumbered as Article 27 in the final text.
15. Renumbered as Article 34 in the final text.
16. Renumbered as Article 46 in the final text.
17. Renumbered as Article 43 in the final text.



Article 40
Request for quotations and

Article 41
Single-source procurement"

Drafting changes were made in these provisions so as to adjust their
application to procurement of services.

CHAPTER IV BIS : REQUEST FOR PROPOSALS FOR
SERVICES19

This chapter, which is made up of six articles namely Articl 41
b' 2041 2141 22 .. ' I eIS, ter, quater, 41 quinnies," 41 sexies" and 41 septies," has
been added to the Model Law and is entirely a new set of provisions. It
sets forth a set of procedures especially designed for the procurement f
services .. The main differences between the procurement of goods ~r
construction and procurement of services are as follows: (i) Unlike the
~rocurement of goods or ~onst~ction, procurement of services typically
Involves the suppl~ o.f an Intangible commodity whose quality and enact
content are often dlff.lculty to quan~ify: The quality of services is large Iy
de~en~ent on the skill and expertise of the supplier or contractor, (ii)
while I.nth~ c~se ~f procurement of goods and construction, price is often
the ~al~ cr~tenon In the selection process, it is not considered as important
a cntenon In .the evaluation process as the qualifications and competence
of the suppher or contractor. Chapter IV Bis has been structured to
reflect these differences.

t dIn. the .normal circumstances, the Model Law mandates the use of
en enng In the procurement of goods or construction while in the
procurement of '" '. services, It prescnbes the use of request for proposals for
services so as to giv d . h . ... . e . ue welg t 10 the evaluation process to the
q~ahflcatlOns a~d ex~ertlse of the service provider. For the exceptional
circumstances 10 which tendering is not found to be appropriate for
procurement goods or construction, the Model Law offers other methods
of procurement. It also does so for the circumstances in which the special

18. Renumbered as Articles 50 and 51 respectively in the final text.
19. Renumbered as .Chapter IV uu d up' . alR en e, rmcip method for procurement of Services"
20. enumbered as Article 37 in the final text. .
21. Renumbered as Article 38 in the final text.
22. Renumbered as Article 39 in the final text.
23. Renumbered as Article 40 in the final text.
24. It has been restructured into four articles, namely articles 41, 42, 43 and 44.
25. Renumbered as Article 45 in the final text.
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procedure laid down in chapter IV Bis is not found appropriate or feasible
for the procurement of services.

The main features of this specialized method for the procurement of
servioes include unrestricted solicitation of suppliers and contractors as
a general rule and predisclosure in the solicitation of proposals of the
criteria for evaluation of the proposals, and use of one of the three
optional selection methods as provided for in Article 41 sexies. 26 These
optional selection methods are set out in paragraphs (2), (3) and (4) of
Article 41 sexies," In the first method, which is similar to tendering,
there is no negotiation and the procuring entity subjects all the proposals
that have obtained a technical rating above a set threshold, to a
straightforward competition. Under this method, the successful proposal
will be the one with the lowest price or one with the best combined
evaluation in terms of both non-price criteria and the price. The second
optional method is one in which the procured entity negotiates with the
suppliers and contractors, after which they submit their best and final
offers. In the third method, the procuring entity holds negotiations solely
on price with the supplier or contractor who has obtained the highest

technical rating.
Chapter IV Bis (Chaper IV in the final Text) sets out the procedural

modalities for the exercise of the request for proposal for services, the
principal method designated by the Model Law for procurement of services.
Article 41 Bis on Solicitation of proposals28 aims at ensuring the widest
possible participation by suppliers and contractors in the procurement
proceedings. However, in cases where resort to open solicitation would
appear to be unwarranted or defeat the objectives of economy and efficiency,
paragraph (3) permits the procuring entity not to engage in open solicitations.

Article 41 ter" contains a list of the minimum information that should
be contained in the request for proposals in order to assist the suppliers
and contractors in preparing their proposals and to enable the procuring
entity to compare those proposals on an equal basis. Paragraphs (h) and
(i) reflect the fact that, in many instances of procurement of services, the
full nature and characteristics of the services to be procured might not be
known to the procuring entity. Since price might not always be a relevant
criterion in the procurement of services, paragraphs (k) and (I) are only
applicable if price is a relevant criterion in the selection process.

Article 41 quater on Criteria for the evaluation of proposals
30

sets

26. Restructured into Articles 41, 42, 43 and 44.
27. These are now contained in Articles 42. 43 and 44.
28. Renumbered as Article 37.
29. Renumbered as Article 38.
30. Renumbered as Article 39.
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out the permissible range of criteria that the procuring entity may apply
in evaluating the proposals. The procuring entity is not, however, required
to apply each of these criteria in every instance of procurement. In the
interests of transparency, however, it is required to apply the same criteria
to all proposals. It is precluded from applying criteria that have not been
predisclosed to the suppliers and contractors in the request for proposals.

Paragraph (1)(a) lists as one of the criteria the qualifications and
abilities of the personnel who will be involved in providing the services ..
This criterion would be particularly relevant in the procurement of those
services that require a high degree of skill and knowledge on the part of
service providers. By establishing the effectiveness of the proposal in
meeting the needs of the procuring entity as one of the possible criteria,
paragraph (l)(b) enables the procuring entity to disregard a proposal that
has been inflated with regard to technical and quality aspects beyond
what is required by the procuring entity in an attempt to obtain a high
ranking in the selection process, thereby artificially attempting to put the
procuring entity in the position of having to negotiate with the proponent
of the inflated proposal. Paragraphs (1)(d) and (e) and paragraph (2) are
similar to provisions applIcable to tendering by way of Article 32(4)(c)(iii),
(iv) and (d).3J (Impact on local economy; national defence and security
considerations; margin of preference for domestic suppliers).

Article 41 quinnies : Clarification and modifications of request
for proposals

32
reproduces the provisions of Article 2633on corresponding

matter in the context of tendering.

Article 41 sexies on Selection procedures34 provides for three optional
procedures for the selection and evaluation of the proposals in the case
of procurement of services. The first method provided for in (Article 42)
is more price-oriented and does not involve any negotiations. This is
particularly suitable for cases where services to be procured are of fairly
standard nature where no great personal skill or expertise is required.
However, to ensure that the suppliers or contractor, possess sufficient
experience and expertise, the procuring entity is required to establish a
threshold level by which to measure the non-price factors of the proposals.
If this threshold is set at a sufficient high level, then all the suppliers or
contractors whose proposals attain a ranking at or above the set threshold
level Would qualify as potential suppliers or contractors. From amongst

31. Renumbered as Article 34.
32. Renumbered as Article 40.
33. Renumbered as Article ~8.
34. Restructured into Articles 41, 42, 43 and 44.
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these, the procuring entity will select the supplier or contractor whose
proposal is of the lowest value or is deemed best based on a combined
evaluation of price and non-price factors.

•..
Articles 43 and 44 provide for methods in which personal skill and

expertise of the supplier or contractor will be of critical consideration.
Greater emphasis to be placed on those criteria and provide for negotiation.
Article 43 sets forth a method of selection that corresponds to the request
for proposals method under Article 39.35 It is, therefore, best suited in
those circumstances where the procuring entity seeks various proposals
on how best to meet its procurement needs. By allowing for early negotiations
with all suppliers and contractors, the procuring entity is able to determine
its actual needs which then can be taken into account by suppliers and
contractors when preparing their best and final offers. Paragraph (3) has
been included in order to ensure that the price of the proposal is not
given undue weight in the evaluation process to the detriment of the
evaluation of the technical and other aspects of the proposal including
the evaluation of the competence of those who will be involved in providing
the services.

In the third method set forth in Article 44 the procuring entity sets
a threshold on the basis of the quality and technical aspects of the proposals,
and then ranks those proposals that are rated above the threshold, ensuring
that the suppliers and contractors with whom it will negotiate are capable
of providing the services required. The procuring entity then holds
negotiations with those suppliers or contractors, one at a time, starting
with the supplier or contractor that was ranked highest in the procurement
proceedings on the basis of their ranking until it concludes a procurement
contract with one of them. The negotiations are aimed at ensuring that
the procuring entity obtains a fair and reasonable price for the services
to be provided. This is particularly useful for the procurement of intellectual
services.

It should, however, be noted that in this procedure the procuring
entity is not allowed to reopen negotiations with suppliers and contractors
with whom it has already negotiated and terminated negotiations even if
at a later stage it becomes apparent that dealing with them would have
been more profitable. This has been provided to obviate open-ended
negotiations and their possible abuse and resultant unnecessary delays.

Article 41(3) permits the use of an impartial panel of experts in the
selection procedure by a procuring entity. Whether such a panel would

35. Renumbered as Article 48.
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have the power to bind the procuring entity or have only advisory jUrisdiction
has been left to the States enacting the Model Law.

Article 41 septies on Conjidentiality36 has been included in order to
prevent abuse of the selection procedures and to promote confidence in
the procurement process. It requires all parties in the procurement
proceedings to maintain confidentiality especially where negotiations areinvolved.

Article 42
Right to Review37

Sub-paragraph (a) Bis was added in paragraph (2) of this article to
make it clear that in the procurement of services, the choice of anyone
of the three procedures provided for in (Article 42, 43 and 44) would not
be the subject-matter of review. Also,.in sub paragraphs (c) and (e) the
language was modified to preclude from review a decision by the procuring
entity to reject all tenders, offers or quotations under Article ] IBis38 and
an omission on the part of the procuring entity to make a reference as
envisaged in paragraph(s) of Article 41 ter 39

All the aforesaid amendments, revisions and additions made by the
Working Group were approved by the Commission and the revised text
was formally adopted as the "UNCITRAL Model Law on Procurement of
Goods, Construction and Services".4o The Commission also approved the
draft amendments proposed by the Secretariat to the Guide to Enactment
oj UNCITRAL Model Law on Procurement o/Goods and Construction so
as to render it a Guide on the UNCITRAL Model Law on Procurement
of Goods, Construction and Services. The Commission, in a resolution
adopted by it, has requested the Secretary-General of the United Nations

36. Renumbered as Article 45.
37. Renumbered as Article 52.
3S. Renumbered as Article 12.
39. Renumbered as Article 3S.

40. The MOdel Law on Procurement of Goods, Construction and Services has 57 articles divided
into six Chapters. Chapter I, consisting of Articles I to 17, sets forth the general provisions
which are equally applicable to the procurement of goods and constructions as well as the
procurement of services. Chapter II, consisting of Articles IS to 22, lists out the various
methods of procurement and the conditions for their use. Chapter III consisting of Articles 23
to 36 fOCusses on tendering proceedings. Chapter IV, made up of Articles 37 to 45, deals with
the principal method for the prOCurement of services. Chapter V, consisting of Articles 46 to
51, sets out the procedural modalities for the use of methods of prOCurement other than
tendering and the principal method for the procurement of services, namely, two-stage tendering,
restricted tendering, requests for proposals, competitive negotiation, request for quotations and
single-source procurement. The final chapter, Chapter VI, sets forth provisions establishing a
right of review of acts and decisions of the procuring entity and governs its exercise.
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to transmit the text of the UNCITRAL Model Law on Procurement Goods,
Construction and Services together with its companion Guide to Governments
and interested bodies and to recommend to States to give consideration
to the, Model Law when they enact or revise their laws on procurement
in view of the desirability of improvement and uniformity of the laws of
procurement and the specific needs of procurement practice.

General Observations

Procurement expenditure represents a significant portion of the overall
development expenditure in the developing and other countries transiting
to market-oriented economies. However, few of these countries have
adequate legal frameworks for procurement while in most of the other
countries the matter is regulated by rules and regulations which differ,
not only from one State to another, but also from one government agency
to another in the same State. It has also been the general impression in
some quarters that these rules and regulations are often titled in favour
of national suppliers and contractors and biassed against their foreign
counterparts. Since procurement of goods and services should be quality-
oriented and cost-effective and procurement procedures fair and transparent,
sound laws and practices for public procurement are sine qua non for all
countries.

In 1993, the Commission had adopted a Model Law on Procurement
of Goods and Construction along with a companion Guide, intended to
assist States in updating and modernizing their existing laws or for the
enactment of new legislation where none existed in the area of the
procurement of goods and construction.

While the procurement of goods and construction constitutes a bulk
of the procurement budgets of most public entities, services has also
acquired a significant component of the total Government procurement in
most countries. Moreover, the procurement of services has already become
an area of rapid development and increasing importance in view of the
current trends towards liberalization and globalization of national economies.
Furthermore, the recent trend towards privatization worldwide is also
bound to lead to the transfer to the private sector of services previously
performed exclusively by Governments. However, many of these countries
lack a well regulated system for the procurement of services.

At present, national laws on the procurement of services are widely
divergent. While the laws of some States do contain provisions on the
procurement of services, the laws in some other States do not clearly
distinguish between the procurement of goods or construction and the
procurement of services, and therefore, fail to take account of the specific
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circumstances relevant to procurement of services. The laws in yet other
States do not deal with the procurement of services at all. It would,
therefore, be fair to conclude that the procurement of services is, in many
instances, not subject to procedures that are sufficiently open, fair and
competitive to ensure adequate quality and a fair price for the public
purchaser. In this context, the Model Law on Procurement of Goods,
Construction and Services, consolidated in one text by the Commission
at its twenty-seventh Session (1994) is bound to serve as a handy tool for
States to assess the adequacy of their existing legislation and as a readily
available text for new legislation where none presently exists.

It should, however, be noted that both the Model Laws, i.e. the
UNCITRAL Model Law on Procurement of Goods and Construction and
the UNCITRAL Model on Procurement of Goods, Construction and Services,
are framework legislation which do not set forth all the rules and regulations
that may be necessary to implement the procurement procedures in an
enacting State. Accordingly, both the Model Laws envisage issuance of
procurement regulations by an enacting State to fill in the procedural
details for the procedures authorized by these models and also to take
account of the local conditions obtaining therein. In this regard; assistance
could be taken from the companion Guides to these Models in identifying
the areas in which the national law would need to be supplemented by
procurement regulations.

In the view of the Secretariat, both the Model Laws represent a fair
balance between the interests of the procuring entities and those of suppliers
and contractors. To ensure that this balance is preserved, it is utmost
essential that there are in place adequate institutional and bureaucratic
structures and an impartial review machinery in the enacting States. At
the same time, special Measures should be worked out to guarantee the
realization of the transparency and the accountability in the procurement
proceedings.

II. UNITED NATIONS CONFERENCE ON TRADE AND
DEVELOPMENT (UNCTAD)

The United Nations Conference on Trade and Development (UNCTAD)
was established in 1964 to promote international cooperation in trade and
development and the economic development of developing countries. It
is composed of 187 member States. Its institutional set-up comprises the
Conference, the Trade and Development Board (TDB) and a number of
subsidiary bodies serviced by a permanent Secretariat.

Held every four years, the Conference is the organisation's highest

•

policy-making body. It formulates policy guidelines and decides on the
p-rogramme of work. Eight Conferences have been held so far: Geneva
(1964), New Delhi (1968), Santiago (1972), Nairobi (1976), Manila (1979),
Belgrade (1983), Geneva (1987) and Cartagena de Indias, Colombia (1992).

UNCTAD's early years were marked by high rates of economic growth
particularly in developed countries, worsening terms of trade for developing
country commodity exports and widening income disparity between them
and the developed countries. Recognition of these factors led to consensus
on the need to increase financial flows to developing countries, strengthen
and stabilise commodity markets and support developing country

participation in world trade.
The 1970s witnessed a roll-back of the multilateral trading system

and a slowdown in world economic rates with adverse consequences for
the trade and economic development of developing countries. Significant
decisions were taken as a result of negotiations under UNCT AD auspices
on commodity market stabilisation and preferential treatment for the exports
of developing countries. The Group of 77 also put forward the call for
a New International Economic Order (NIEO) leading to tensions among

the North and South countries.
The situation deteriorated in the 1980s which came to be known as

"the lost decade for development". In mid-1980s dialogue and negotiations
became deadlocked in most forums. However, the momentous changes
that took place in the world the late 1980s forced a reassessment of
international economic cooperation. A fresh consensuS emerged in the
early 1990s on the need for new actions to support the international trade
and economic development of developing countries. This consensus took
shape at UNCTAD VIII held at Cartagena in February 1992. UNCTAD
VIII took a giant step towards laying to rest the reciprocal misgivings
between the North and South countries which had caused deadlock in the
economic cooperation dialogue during the 1980s. In the Cartagena
Commitment adopted at UNCTAD VIII all participants pledged a New
Partnership for Development expressing their political will to translate
words into reality. The Conference endorsed UNCTAD'S functions of:

Policy analysis;
Intergovernmental discussion, negotiation and consensus building;
Monitoring, implementation and follow-uP of agreements; and

_ Technical cooperation.
The Conference redefined UNCTAD's activities until 1996 on four

broad themes:
A New international partnership for development;
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- Global interdependence
- Paths to development
- Sustainable development.

In an overhaul of UNCT AD hi
the Trade and Development Board 7:~~~ery, th~ C?nference re-focussed
its work while completely restru turi ho~ policy Issues and reorganised
While retaining the SpecI·al C c un~g t e mtergovernmental machinery.

ommIttee on Prefe dgovernmental Group on Restructu . B. rences an the Inter-
established four Standing Com .rtltngScusmess Practices, the Conference

rm ee lor a durati f fwere the Committee on Commod·t. P on 0 Our years. These
rues, on overty All . tiCooperation among Developl·ng C. evra ion, on EconOmic

ountnes and on D I· .
Sectors. In addition thereto, five Ad Hoc Worki eve oping Ser:'lces
for a duration of two years. on I ng Groups were establIshed

. . , nvestment and Fin . I FI
EffIcIency; Comparative Experiences with p. . a~cla ows: Trade
Trading Opportunities for Developin Countries.nvatlzatlO~; Ex.pansion of
Investment and Technology Transfer. ,.Inter-relatIOnshlps between

A Mid-term Review, which took lace i .
up the five Ad Hoc Wo ki G P m May 1994, deCIded to wind

r mg roups and created three new
are on Trade Environment and D I ones. These, eve opment· the R I f E . .Development· and Trading Opport .. . ' 0 e 0 nterpnses m
Context. The U N General A b~01t1es.m the New Ioternational Trading
responsibility for· the Subst:s;.m y aS~lgned to the UNCT AD Secretariat
ECOSOC namely the C n I:,e . servIce of two subsidiary bodies of

, , ommlssIOn on Internan
Transnational Corporations d C .. n ernat~onal Investment and

. , an om mission on SCIence and Technology.

An Overview of the Work of UNCTAD

International Trade

In the early years, efforts were
treatment for develop· concentrated on securing preferential

mg country exports whi h Ied .es.tablishment of the Generalized S ,IC e m 1971 to the
elIminating restrictive busine ys.tem of Preferences (GSP). Work on
to trade had also begun. Sinc ~~~~~es and reducing non-tariff barriers
to include trade in services ~nt II I -Vlll, the Scope has been expanded
issues, trade policy refo '. e ect~a property and environment-related
di rms, lmprovmg competito f ·1· .a Justment and optim·· h n, aCI itating structural

technology. Izmg t e relationships between investment and

. Generalized System of Preferences (G. .
tariff system under which very I S~) • The GSP ISa preferential

ow or zero tariffs are placed by developed
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countries on many developing country exports without seeking trade
concessions in return. Currently, there are 166 beneficiary countries,
including 27 Central and Eastern European economies in transition. In
May ~ 994, UNCT AD's Special Committee on Preferences agreed that a
policy review of the GSP scheduled for 1995 should discuss all critical
issues and seek to revitalise the GSP.

Restrictive Business Practices : UNCT AD's initiatives to improve
competition in world trade led to the adoption by the UN General Assembly
in 1980 of a Set of Multilaterally Agreed Equitable Principles and Rules
for the Control of Restrictive Business Practices (RBPs). The Set was the
first unanimously adopted multilateral instrument relating to the control
of restrictive business or anti-competitive practices. The Intergovernmental
Group of Experts on RBPs, established in 1981, monitors the Set's
implementation and meets annually to discuss relevant issues. A third
Review Conference of the Set is scheduled for 1995.

Trading Opportunities : Since UNCTAD VIII, expanding trading
opportunities for developing countries is one of the its main tasks. The
Working Group on the Expansion of Trading Opportunities for Developing
Countries held four sessions from 1992 to 1994 to identify national measures
to enhance the competitiveness of industries with export potential and to
find ways of improving opportunities for developing country exports.
The Group adopted its final report in July 1994, containing its findings
and recommendations for actions at the national, regional and international
levels, including technical cooperation activities. This Working Group
has been replaced by the Ad Hoc Working Group on Trading Opportunities
in the New International Trading Context.

Economies in Transition : UNCT AD is entrused with the task of
enhancing technical cooperation for the development of trade between
economies in transition and developing countries. It is also involved in
projects for computerizing customs procedures and the establishment of
Trade Points in the economies in transition.

Trade and Environment : UNCTAD VIII and Agenda 21 gave
UNCTAD a broad mandate in the areas of trade, environment and
development. The TDB has defined that role as lying in "policy analysis
and debate, a conceptual work, the building of consensus among member
States on the interaction between environmental and trade policies, the
dissemination of information of policy-makers and the encouragement
and provision of assistance in capacity building with emphasis on problems
of the developing countries and the least developed among them as well
as countries in transition." The Ad Hoc Working Group on Trade,
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Environment ~nd Development is entrusted with the examination of the
effects of envlron~ental policies, standards and regulations on market
access ~nd competI~lveness; market opportunities arising from the demand
for environment-friendly products and eco-labeUing schemes.

Trade Efficiency

~~~~ A~ V.III decided to make trade efficiency a new priority task
The mltIatlv~ ~ all~s ~e to lower the cost of international trade transactions'
e?hance partl~lpatlOn 10 international trade especially by small and medium~
slz~d enterpns~s and promote efficient trade practices. The first United
Natlo~s International Sy~posium on Trade Efficiency held at the ministerial
level 10 Columbus (OhIO) on 17-21 October 1994 id d. " consl ere concrete
actions to en~ance trade efficiency at the national and international levels
Th~ S~mposlUm adopted a Ministerial Declaration and trade efficienc .
guidelines and recommendations. y

Resources for Development

. Si?ce UNCTA~ .VIII , there is fresh emphasis on investment and
financial flows, ~cqulfln~ finance without creating foreign debt, and setting
up new mechams"!s to increase foreign direct investment. The report of
the Ad Hoc. Working Group on Investment and Financial Flows which
~oncluded m March ~994 made recommendations on foreign direct
investment (FDI), foreign portfolio equity investment (FPEI) and build-
operate-transfer (BOT) arrangements.

Transnational Corporations and Investment

The UN Programme on Transnational Corporation (TNCs) has been
transferred to UNCTAD A' 20 hC " . t us t Annual session in May 1994 the

omrrussion on Transnational Corporations, which reports to the ECOSOC
recommended that it should be renamed the UNCTAD C .. 'Intern ti I I ornrmssion on

b
. ~ iona nvestment and Transnational Corporations and be made a

su sidiary body of the TDB.

Privatization and Enterprise Development

t ~ith ~ot~ developed and developing countries turning increasingly
''. pr~vat~zatlOn, UNCTAD VIII established a new programme on

pnvatizanon and enterprise development and set up an Ad Hoc W k'
Group on C . . ... or mgOI~paratlve Expenences with Privatization. That provided
governments with t~e. oppo~unity to exchange privatization experiences
an~ to. fo~mulate guiding pnnciples for the design and implementation of
pnvatrzation progr~mmes. At its fourth and final session in April 1994,
the Ad Hoc Working: Group adopted a set of "Indicative Elements for
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consideration in Formulating Privatization Programmes" which includes
guidelines and options for the formulation of privatization policies.

~
commodities

UNCTAD IV in 1976 adopted an Integrated Programme for Commodities
(WC) which became an umbrella for specific International Commodities
(ICAs) and the Common Fund, designed to underpin the ICAs with financial
backing. The Common Fund, an autonomous institution, is widely recognized
as a significant instrument of international commodity policy. Its first
account, designed to finance the creation and operation of buffer stocks
to help stablise prices is not currently used, but its Second Account
which finances commodity development projects is operating successfully.
UNCTAD has played a central role in assisting the negotiation or
renegotiation of ICAs which have been established for several commodities,
including cocoa, jute and jute products, natural rubber, olive oil, sugar,
tin, tropical timber and wheat. It also promotes regular consultations
among commodity market and industry operators. It has also set up Expert
Groups for Iron Ore and Tungsten and autonomous intergovernmental
bodies for minerals and metals, including the International Nickel Study
Group and the International Copper Study Group.

The Standing Committee on Commodities, set up by UNCTAD VIII,
conducted a review at its January 1994 Session of market-based management
instruments and associated risks, national experiences of diversification,
and the needs for financial and technical assistance to developing countries.
The Committee is also assisting the TDB on the question of convening
a World Conference on Commodities under UNCTAD auspices.

A new International Cocoa Agreement was negotiated in 1993 under
UNCTAD auspices and entered into force in February 1994. Its production
policy mechanism represents a new contribution to commodity policy.

At its fourth session in January 1994, the United Nations Conference
on Tropical Timber adopted the International Tropical Timber Agreement
1994 which brings together an economic and ecological partnership.

The second session of the UN Conference on Natural Rubber was
held in October 1994 to negotiate a successor agreement to the International
Natural Rubber Agreement of 1987.

Services Sectors
UNCTAD has been involved since its inception in such specific sectors

as transport, insurance, tourism and trade financing. This work has led to
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which entered into force in 1989 in about 40 countries. A second round
of GSTP negotiations was launched in 1991.

~UNCT AD has also contributed to strengthening monetary and financial
cooperation among developing countries by supporting such multilateral
clearing and payments arrangements as the Asian Clearing Union, and
such trade financing institutions as the Arab Trade Financing Programme.
The feasibility of establishing an inter-regional trade financing facility
has also been under the consideration of UNCTAD since 1991.

UNCT AD also promotes South-South trade by encouraging and
facilitating cooperation among developing country enterprises, including
joint ventures, the setting up of enterprise associations and promotion of
joint meetings of chambers of commerce and industry. Both the Association
of Latin American Trading Enterprises (ALA T) and the Association of
African Trading Enterprises (ASA TRADE) were set up under UNCT AD

auspices.

the ..negotiatron of various instrume .tran port, as well as resolutions an~ts, ~;rt~cularlY concerning maritime
enabling developing co tri gUJ elines. The current focus is on

. un rres to benefit from lib I· .services. The chief ch . .. I era isation of trade in

h
. ange in onentanon after UNCT AD

emp asis on matters of natio I VIII is the. . na concern rather than global issues
. Shipping c UNCT AD has la ed a Jeadi . .
international shipping legislati 0 p AYC I~admg role m the area of
1965 fIn. ornrruttee on Sh· .

ocussed on international shi in lezislati ippmg set up in.
issues as the establishment and pp g. gislation and such developmental
I expansion of national h .
t was later expanded to include m If d I mere ant mannes.

and registration of ships Th . tU Im~ a transport, bulk cargo markets
. e m ernational conve ti d

date include the UN Convention 0 Cod n IOns a opted as on
(1974), the UN Convention onnt t e~fConductforLinerConferences
Goods (1980). the UN C . n ernational Multimodal Transport of

, onventton on C diti .Ships (1986); and the UN C . on .1~lons for Registration of
(1993). onvention on Maritime Liens and Mortgages

In 1993, the TDB approved the term
Intergovernmental Group of Ex rt P . s of reference of an. pe s on orts WIth the following mandates:

(I) Port organisation, including issues relatin t . . .
commercialization, deregulation and legiSlafi~n~ pnvatrzation,

(ii) Port management, including issues relating to hu
development strate ic I. . man resources
and investm' t g p anmng, marketmg, sustainable development

en.

Insurance: UNCTAD's insurance .
~he developing countries in their efforts to ~~~f;:~~~l p~ovldes. s~pport to
industry and establish an a. ia e omesnc insurance. ppropnate regulatory and supervisory framework.

Pnor to UNCTAD VIII the workentrusted to separate governi b d. on e~ch of the service sectors was

b d
109 0 res. Since UNCTAD VIII . I

o y, the Committee on D I.. -, a SIng e
with services in general . eve opmg Services Sectors has been charged

, Insurance and shipping.

Economic Cooperati AIon mong Developing Countries (ECDC)

UNCT AD has been the first UN a
~egular programme since 1968 aimin gency to m~e ECI?C a part of its
integration in developing . g at promoting regional economic
to establish ECDC countnes and South-South trade. It has helped

programmes and instit ti d .
activities in Africa Asia L tin Arneri I U IOns an Implement cooperation
regional level, it ~as i~st~':e t~e~lca and t~e Caribbean. At the inter-
Global System of Trade Pref n a In prornotmg the agreement on the

erences among Developing Countries (GSTP)
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poverty Alleviation
Since UNCT AD-VIII, poverty alleviation has become a central issue

within UNCTAD and its Standing Committee on poverty Alleviation.
The main issues studied by the Standing Committee so far include social
funds and safety nets, mobilization of domestic and external resources
for poverty alleviation, effects of structural adjustment programmes on
poverty, job-creation policies, means for the participation of small-scale
and micro-enterprises in international trade and social mobilization and

organisation of the poor.
At its second session in July 1994, the Standing Committee adopted

a set of recommendations for the World Summit on Social Development
(Copenhagen, March 1995). The recommendations covered international
trade, debt relief, Official Development Assistance (ODA), and structural
adjustment programmes in terms of their relationship to poverty.

Least Developed Countries (LDCs)
LDCs have been a focal point ofUNCTAD's work since its inception.

A list of LDCs and criteria prepared by the UNCTAD Secretariat to
define LDC status were approved by the UN General Assembly in 1971.

UNCT AD has played a leading role in mobilizing support for LDCs
by providing the organizational framework and substantive support for
two UN Conferences on LDCs held in Paris in 1981 and 1990. The first
adopted a Substantial New Programme of Action (SNPS) for LDCs for
the 1980s while the second reviewed the SNPS and adopted a strengthened
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III. UNITED NATIONS INDUSTRIAL DEVELOPMENT
ORGANISATION (UNIDO)

fhe Guidelines will be structured into the following chapters:

1) Introduction to the BOT concept and strategy;

2) Development phases of BOT arrangements;

3) Major issues on designing, implementing and executing BOT
strategies and projects:

3.1 Economic viability;

3.2 Financial aspects and engineering;

3.3 Risk allocation;
3.4 Governmental role and support-legal and political

environment;
3.5 Selection of sponsors and procurement issues;

3.6 Transfer of Technology and capability building;

3.7 Operation, maintenance and transfer of ownership;

3.8 structuring and drafting of the contract package;

Standard Project Agreement and standard provisions for BOT Contracts.

The scope of the proposed Guidelines, it is stated: will not ~e limited
to large infrastructure projects, but will address the ~ldes~ possl~le range
of suitable projects for promotion on the BOT basis. It IS also mt~~~ed
to cover small-scale social infrastructure, such as water treatm~nt, facilities,
hospitals, etc. and takeover of inefficient projects by the pnvate se~t~rs.
Other areas to he addressed include: infrastructure (water, electncl~y,
communications, transport etc.), industrial estates and complexes, commercIal
and trade centres, storage and distributions centres.

The Guidelines are intended to be addressed to decision-makers at
high government and political levels in the developing c~un~rie.s. They
will be balanced and acceptable to banks and financial mstltutlonS, as
well as investors and contractors. They will also be directed towards the
planning and operational professionals engaged in BOT arran~eme~ts
and projects, especially in the areas of finance, insurance and engmeenng
and related legal aspects.

.Manual on Technology Transfer Negotiations

This Manual, expected to be published during the course of this year,
is intended to serve the purpose of a teaching tool for technology tr~nsfer
negotiation courses, for developing the skills of trainers of negotlators

Programme of Action for LDCs for the 1990s. A High-Level
Intergovernmental Meeting on the mid-term Global Review of the Action
Programme is expected to be held in autumn 1995.

The major work programme of UNIDO in the area of international
trade law appears to be focussed On the preparation of guidelines and
manuals so as to assist developing countries in their industrial development.
For the last few years, UNIDO is engaged in the preparation of Guidelines
for Develo~ment, Negotiation and Contracting of Build-Operate- Transfer
(BOT) Projects and a Manual On Technology Transfer Negotiations.

Guidelines for Development, Negotiation and Contracting of BOT
Projects

. .Under a. BOT .scheme, private investors, both local and foreign are
invited to build an infrastructure facility, operate the same on a commercial
basis for a certain period of time, during which fees may be charged to
~over the project and operating costs, to achieve a r~turn on equity
investments and to repay the financing. Since the early 1980s, the BOT
strategy is being employed in a number of developing countries as an
alternative way to implement and finance large infrastructure and industrial
projects. The scheme is particularly useful for developing countries which
lack development finance for infrastructure projects.

The main objectives of the UNIDO Guidelines which are due to be
published during the course of this year, are: '

(i) To give developing countries basic and strategic orientation so
~s to stren~then their capabilities in introducing, promoting and
implementing BOT strategy and projects;

(ii) To provide practical information on the structure, procedures
and basic issues of BOT arrangements;

(iii) To support dissemination and the learning process of BOT strategy;
and

(iv) To contribute towards reducing the time and expenses of BOT
bidding, negotiation and contracting through the preparation of
standard procedures and model documentation.
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and as a working tool for negotiators Th M .
comprehensive manner the range f b: e anuaL wur cover, in a

k ' 0 su jects that ent . .ma ers and government official d I.. repreneurs, declsIOn-
likely to be confronted within th s e~ 109 with technOlogy acquisition are
process. The contents of the ~ vano~s. phases of the technology transfer
directly related to the evaluation ~';: m~lu~e subjects not only those
aspects that influence technol .egOtIatIOn of contracts but also the
the results of negotiations. ogy options, the behaviour of parties and

IV INTERNATIONAL INSTITUTE FOR THE UNIFICATION
OF PRIVATE LAW

(UNIDROIT)

The 73rd session of the Governin C .
in Rome from 9 to 13 May 1994 At tgh oun~11 of UNIDROIT Was held

. . at seSSIOn the Go . C .consIdered the state of implement ti f ' verning ouncj]
triennial 1993-95 which included ~ IO~ ~l t~e work pro~ra~me for the

e 0 OWIng substantIve Items:
1) Principles for international commercial contracts. .
2) International protection of cultural 'property;
3) International aspects of security interests in mobile equipment.
4) Franchising; ,

5) Inspection agency contracts. ,
6) Civil liability connected with th .

activities; e carrying out of dangerous

7) Legal issues connected with softwa reo
Principles of International Commercial Contracts

1994 Saw the culmination of the work 0 hi . .
of the final text of the Unid . Pri n t ISproject WIth the adoption
Contracts. The Principl m rO.lt nnciples of International Commercial
. es consIst of a preamble a d 119 .
mto seven chapters (General . . n articles divided
Content; Performance. and NProvpls~ns; Formation; Validity; Interpretation·

. , on- euormance) The cha t rf '
contaInS a special section on hardshi hil he per on pe ormance
deals with such questions as th 1~,;let e chapter on non-performance
damages. Each article . e ng .t to performance, termination and
·11 IS accompamed by a .I ustrations which for. commentary, Including
p..' m an integral part of the Pri . Innclples constitute a s stem f nncip es. As such, the
to the special require:ents o~ :~s of contract l~w specifically adapted
may in a number of . em commercia] practice and which

Important ways be of service to the international
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community. They may in particular be chosen by the parties as the law
governitlg their contract or referred to by arbitrators in the settlement of
disputes, be used as a means of interpreting or supplementing existing
international uniform law instruments and also serve as a model for
international legislators when drafting new legal instruments or for national
law-makers when adapting domestic law to meet modern requirements.

The English version of the Principles was published in June 1994 and
the French version in July 1994. Spanish and Italian versions are scheduled
to be published early in 1995 while German, Arabic, Chinese, Russian,
Dutch and Hungarian versions are in the course of preparation.

International protection of cultural property

The committee of governmental experts on the international protection
of cultural property approved, at its fourth session held in Rome from 29
September to 8 October 1993, the text of the draft Unidroit Convention
on the International Return of Stolen or Illegally Exported Cultural Objects.
This would be the subject-matter of a diplomatic conference being convened
by the Italian Government in Rome from 7 to 24 June 1995.

International aspects of security interests in mobile equipment

This item is under consideration of a study group designated by the
Governing Council. The first session of the sub-committee of the study-
group, set up pursuant to a decision taken by the Governing Council at
its 72nd session, to prepare a first draft of the proposed Convention in
this area was held in Rome from 14 to 16 February 1994. The sub-
committee was able to reach a number of conclusions, which, while
provisional insofar as they might need to be revised in the light of the
sub-committee's consideration of the issues of enforcement and priorities,
were nevertheless seen as providing a basis for the preparation of a first
draft. The areas encompassed by these conclusions were the sphere of
application of the proposed Convention, the setting up of an international
registry and the conditions that should govern the recognition by the
courts of Contracting States of international interests in mobile equipment
created in accordance with the proposed Convention. The sub-committee
recognized that henceforth it would be better to refer to the subject-
matter of the proposed Convention in terms of international interests in
mobile equipment rather than, as hitherto, in terms of certain international
aspects of security interests in mobile equipment. This change of direction
was felt necessary in view of the sub-committee's desire to embrace in
the same instrument both interests arising under security agreements and
those arising under either a retention of title agreement or a leasing
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agreement with or without an option to purchase, for a term, say, threeyears,
.t I to the Council and to indicate the form of any instrumenta make proposa s ,

t, ments that might be envisaged,
or instru "I franchising, the study group focussed

With reference to mternatlOnal idered in particular the nature ofhi ements t consr b
on master franc ise agre iast franchise agreement and the su _' h' b tween the mas er- f
the relations rp e icabl I and jurisdiction the settlement 0' ts apphca e aw " hi
franchise agreements, , d 'th the tripartite nature of the relations Ipbl s associate WI , I I '
disputes, pro e~ b-franchisor and sub-franchisees, particu ar y 10between franchisor, su ,

lation to termination, and disclosure,

re ic franchi the study group concentrated on
In relation to domestic franc, Ism

g
s'of countries which have attemptedd ined the expenence , ,

disclosure an examl, in thi the role of franchise associationsf gulation 10 t IS area, , ,
some form 0 re d f thi cs adopted by these associanons,the importance of the co es 0 e I
and I' that none of these areashed the conc usion ,

The study group, reac , h b ans of an international convention,' If t being dealt Wit y me ,
would lend itse 0 I on the desirability of preparmgd a genera consensus
However, there emerge, f hi g and in particular to master-' int ational ranc Ism , , I
a legal guide to 10 em , monly used in internationat which are most com h
franchise agree men s di I decided to recommend to t e
franchising, The study group accor, mg(y'heduled for March 1995) that

'I it 74th session sc
Governing Counci a~ IS L at Guide to Master-Franchise Agreements,it agree to the preparation of a eg

Inspection agency contracts , Council at its 72nd
" by the Governing

In pursuance of a deCISIOn , f Unidroit had circulated a study, 1993 the secretanat 0 f d
session, 10 June, , the international sale 0 goo s
on inspection agency contrac~'lm A paper analysing the comments
commissi,oned fro~ Ms, Jelen~n ~uSb the secretariat for submission to
and reactions received was dra p y 'I heduled forMarch 1994,

G ing Counci sc fthe 73rd session of the overn, e in a further round 0
' d the secretariat to engag ide on thThe Council requeste , ble it to decide on e

' he I tested Circles to ena , h hiconsultations With t e 10 er , , d Utiin connection Wit t IS
ki being carne 0prospects of any useful wor 109

topic , 't'
' , out of dangerous activi lesC' il li b ility connected with the carrymg ,

IVI ra I in the nroeramme of work of Unidroit following
This topic was included 10 the progr f I di , the wake of the Bhopal

h G rnment 0 n ia 10 hupon a reference from t e ove 'I t its 73rd session (1994) asked t e
' Counci a I , h edisaster. The Governing izned to identify issues that mig t serv

Secretariat to prepare a study deSIg~e, d to ensure compensation for
as a basis for possible ,m:asurefs, ed~!~~at accidents, The study was toI" to the victims 0 In'persona Injury
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Subsequently, a small drafting group, made up of one representative
each of the English and French-speaking members of the sub-committee,
met in Paris on 11 July 1994 in order to prepare a first set of draft
articles designed to reflect the provisional conclusions reached by the
sub-committee at its first session, The drafting group's efforts resulted in
proposals for a first set of draft articles of a future Unidroit Convention
on International Interests in Mobile Equipment. These were subsequently
circulated for comment inter alia among all members of both the StUdy
Group and the Sub-committee,

The second session of the sub-committee was held in Rome from 29
November to 1 December 1994, It has before it the proposals for a first
set of draft articles prepared by the drafting group as also the comments
made by members of the study group/sub-committee and concerned
international organizations, After dealing with the issues raised by the
comments, which concerned the first test of internationality to be employed
in the proposed Convention, the effect of making registration a condition
for the application of the proposed Convention, the definition of mobile
equipment for the purposes of the proposed Convention and the question
of whether the proposed Convention should apply not only to the recognition
and enforcement of international interests in mobile equipment but also
to their creation, the sub-committee considered those elements still missing
from the broad framework which it had embarked upon at its previous
session, namely the shape of the rules on enforcement and priorities to
be included in the future Convention, It was agreed that the question of
whether Supplementary rules should be prepared specifically for aircraft,
should be deferred pending the submission of a paper by the aircraftindustry,

The drafting group is to reconvene, probably in May 1995 to endeavour
to complete the framework begun in 1994 in the light of the provisional
conclusions reached by the sub-committee at its second session and the
report to be submitted by the aircraft industry,
FranChising

The UniCIroit study group on franchiSing met in Rome from 16 to 18
May 1994, The terms of reference of the study group includes: to examine
different aspects of franchiSing and in particular disclosure of information
between parties before and after the conclusion of a franchise agreement
and the effects of master franchise agreements on sub-franchise agreements,
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be conducted within the following parameters: (i) It should be confined
to the question of liability for personal injury; (ii) It should cover neither
nuclear accidents nor accidents occurring in the transport of goods (both
areas amply regulated by international legislation) and (iii) Any action
that might be authorized in the light of such study would be undertaken
on a step-by-step basis.

Given the pressure on its own human and financial resources, the
secretariat is currently engaged in exploring the possibility of obtaining
special external financing for the carrying out of such a study.

Legal issues connected with software

A study by the secretariat had suggested Unidroit initiative in the
area of specific commissioning of software programmes and the rights to
use of the programme by the party commissioning the programme and the
party developing it. Agreements concluded with a view to the preparation
of such programmes are usually tailor-made from one agreement to another
and their terms differ according to the experiences of the parties and their
respective bargaining power. It was proposed by the secretariat that Unidroit
might usefully consider the drawing up of guidelines regarding the
negotiation of such agreements, their purpose being to make the parties
more aware of the differing legal consequences flowing from their choice
of contractual provisions.

The Governing Council at its nnd session in June 1993 took note of
the Secretariat study but in view of the doubts expressed by certain
members as to the usefulness of carrying out work on the subject at the
present, as well as of the number of topics on which Unidroit was already
engaged, it was decided that further study should only be undertaken as
and when the resources of the Institute would permit. The Governing
Council, at its 74th session in March 1995, is to decide whether the item
should be formally deleted from the programme.
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B. The New GATT Accord: An Overview with Special
Reference to World Trade Organization (WTO),
Trade-Related Investment Measures (TRIMS) and
Trade-Related Aspects of Intellectual Property
Rights (TRIPS)

. Round Negotiations and the signing
The conclusion of the Uruguay Round Multilateral

of the Final Act Embodying the Results of Uruguay 15 April 1994 has
.. (F 1A t) by III countnes on '

Trade NegotiatlOns m.a c . the structure of the international
brought about far-reachmg ch~~gesd mb dy the World Trade Organisation
economic relations.l A new wor tra e .Ot 'e to oversee the effective

11 me into eXIS enc .
(WTO) has forma y ~o iectlve of the Final Act remams
implementation of the Fmal ~ct. .Th~ ObJ

the recent developments and the
free tra~e. Neverthel~ss, keeping in~~ seeks to allow "for the optimal
emphasis on th~ environme~t the d ce with the objective of sustainable
use of the world s resources m accor an h . nment and to enhance

. t t and preserve t e enviro
development ... to pro ec . t t with their respective needs

d . . a manner consis en .
the means for omg so in . d I ment "2 It also recogmses
and concerns at different levels of ~onormc eve O~at d~veloping countries,
"the need for positive efforts deSIgned to ensure share in the

died among them, secure a
and especially the least eve op ith th needs of their economic
growth in international trade commensurate WI e
development.'?

. P s to The Trade and
.F he U uay Round: An Initial Assessment. Supporting aper.

1. The outcome OJ t rug N York) p 5
Development Report. 1994 (UNCfAD. ewld T ~ ·o;ganization Final Act Embodying the

2. Preamble. Agreement Establishing the.lwor al T;~: Negotiations (Marrakesh. 15 April 1994).
Results of the Uruguay Round of Mulu ater
p.9.

3. Ibid.
321



It should be noted that the principles and rules that governed international
trade since the Second World War were generally embodied in the General
Agreement on Tariffs and Trade (GATT). The operating mechanism of
the GATT system has been summed in the following way: "Such basic
premises of GATT as the principles of most-favoured nation and non-
discriminatory treatment, as well as differential and more favourable
treatment for developing countries, have over-time brought under its auspices
nearly 100 trading nations, both developed and developing. Through a
series of rounds of trade negotiations, within this multilateral framework
of contractual rights and obligations, the GATT Contracting Parties have
succeeded in reducing significantly the general levels of tariff protection
and in introducing more discipline into the use of a number of non-tariff
measures which have become important trade policy instruments."g

Despit~ .these pe~pheral references to the developing countries and
the recogrution of their problems in regard to economic development and
gro~th, .the actual outcome of the Final Act is surely to be decided by
multlfa~l?us fact?rs, such as trade, technology, flow of investments and
the political decision-making processes Even the whol f h. . . e process 0 t e
~egOtlatlOn at the Uruguay Round had been determined by these factors
in one way or the other. Developing countries faced other kinds of problems
too. They lacked coherence in outlining their common outlook. The
em~rgence of new technologies and the trade patterns were also not in
their ~avour. In other words, they lacked both the resources and the
expertise to meet the challenges posed by the new and em .. . ergmg areas.
Infrastructural deficiencies were also a major factor in the way f d I .. ,. b'l' . 0 eve opmg
~ountnes ~na I ity t~ ~dentify and articulate the possible hindrances inherent
m the vanous provIsions of the draft negotiating text."

. Be that as it m~y, the Final Act has been adopted and now the task
IS to s~e how b.est It could be utilized to serve the interests of countries
?el~ng~ng to different categories. The WTO will provide the common
~nstltutlonal framework for the conduct of trade relations among its members
m matt.ers related to the agreements and associated legal instruments.'
Accordl~gly, the endeavour in this study will be to examine the implications
of the. Final Act on the Asian-African countries, vis-a-vis the new and
emergmg areas of technology.

Background and Negotiating Approaches

. The Uruguay Round of Multilateral Trade Negotiations was launched
m Septe~ber 1986.6 According to one view the new round was "the most
~hallengmg undertaking in the GATT history not only because it was
aunched a.gainst th~. background of an unprecedented worsening of the

world t~admg conditions with a view, inter alia, to developing a more
open, viable and durable multilateral trading system but also because of

the scope and complexity of its agenda?". This round addressed traditional
market access issues also the longstanding ones, such as agriculture,
tropical products or safeguards. As regards the institutional framework of
GATT, it dealt with dispute settlement procedures, the implementation of
certain articles or the functioning of the GATT system as a whole. Another
feature of the Uruguay Round was the inclusion for the first time of such

, issues as trade-related aspects of intellectual property rights (TRIPS),
trade-related investment measures (TRIMS) and trade in services.

4. ~:~:~i~g ~~pers, n. I. p. 202. The UNCTAD Study briefly examines the "Cost of adapting
n ectual property laws and institutional arrangements to TRIPS provisions"

5. ~:l:~' List of :greements concluded at the Uruguay Round and of related decisi~ns and
a Ions see nnex A of the Secretariat Brief No. AALCClXXXIVIDohal95111.

6. ~~~ ~ru.~ay Roun~ was officially launched on 20 September 1986 with the adoption of the
s e~ Declaration on the Uruguay Round (generally referred to as the Punta del Este

De~l~:~n~, but the negotiating process can be considered to have begun as far as back as in
:~i~h t ~7.~e :re:aratory work for the GATT Ministerial Session of November of that year

. e~ a IS e t e work programme that provided the elements for the Uruguay Round
Negotiating agenda. See: Trade and Development Report. 1994 (UNCTAD: New York) p. 119.

There were, however, important shifts in the emphasis accorded to
various topics. The new "themes", as they were called, were also introduced.
The reasons which necessitated the introduction of new themes were
stated to be a complex set of factors within the structure of the international
trading system itself. According to one view, "the inclusion in the Uruguay
Round of the issues of services, trade-related investment measures, and
trade-related aspects of intellectual property rights reflects the struct~ral
changes which have taken place in the world economy and the evolut~on
of the role of technology and technological progress in world productlOn
and trade."" The rapid changes in the technological innovations open~d
up new possibilities such as informatics, telecommunications, biotechnologl~s
and new material applications. These new areas brought in elements. in
the usage of scientific knowledge and its collection, storage, processmg
and transfer for practical applications.

7. Uruguay Round Papers on Selected Issues (UNCTAD, New York, 1989).

8, Ibid.9. Paolo Bifoani, "Intellectual Property Rights and International Trade" in Uruguay Round Papers,

n. 7, p. 129.
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The negotiating approaches on all these issues were formulated on
one basic criterion, namely, the prevalence of economic inequality and
dependency existing between developed and developing countries in their
relations. In other words, it should be noted as a prelude to the determination
of these approaches that the international flow of technology has been
regulated by prevailing market conditions and the economic power of the
actors involved. Due to these differences, after more than four years of
negotiations the Uruguay Round could not be concluded within the agreed
timeframe at the Ministerial Meeting of the Trade Negotiations Committee
(TNC) , held at Brussels from 3 to 7 Decemer, 1990.10 The UNCTAD's
Trade and Development Report 1991 noted: "The negotiations had to be
suspended because of a number of political deadlocks, first of all in the
area of agriculture, where participants could not agree over "specific
binding commitments" in the three related areas of domestic support
market access and export competition. There were also wide divergencies
in the positions of participants in some other key areas, such as anti-
dumping and trade-related investment measures, on which draft texts
were submitted to the Brussels Meeting. Moreover, practically all parts
of the draft Final Act submitted to in Brussels' Meeting contained
fundamental, political or technical points of disagreement, on which difficult
compromises still had to be negotiated."!'

The complex and difficult nature of the negotiations could be seen in
the decision of the Brussels Ministerial Meeting (December 1990). This
meeting concluded with a request to the Director-General of GATT to
pursue intensive consultations in the early months of 1991 with the specific
objective of achieving agreement in all the areas of the negotiating
programme in which there were still differences outstanding, taking into
acount the considerable amount of work carried out by Ministers at the
Brussels Meeting, although it did not commit any participant.

It took nearly two years to finally formulate a final document embodying
the conclusions of the negotiations. These negotiations, although open to
all the Member States, were at times conducted with too many constraints.
Some of the leading developing countries could not consistently maintain
their negotiating approaches and strategies. The process of negotiations
leading to the final outcome was summed up as "a matter of compromise
between the divergent positions of the major trading nations" 12Further,

10. Prior to its final meeting in Marrakesh. Morocco. the TNC. set up at Punta del Este, has met
twice at Ministerial level. at the Mid-term Review of Montreal in December 1988. and at
Brussels in December 1990. See Trade and Development Report, 1994. n. 6. p. 119.

II. Trade and Development Report. 1991 (UNCTAD: New York). p. 141.
12. Ibid.
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"in order to achieve their objectives more effectively, certain d~veloping
countries aligned themselves with groups of developed. countnes where
their interests coincided, as on agricultural reform and Im~~oved. mark~t
access. In other areas, however, particularly that of the n:w ls~ues ,
where developed and developing countries found t?emselves ~n radlcall~
different situations, developing countries had effectively coord mated their
positions and submitted their proposals."13

The Trade Negotiations Committee concluded the Uruguay Round in
Marrakesh, on April 15, 1994, with the signing of the Final Act and

ing for signature of the Agreement Establishing the World TradeopeOl .. d i h
Organisation. Of the 125 countries which ~ormally participate m t e

R dIll signed the Final Act and 104 SIgned the WTO Agreement,oun , b'
. many cases with the indication that their acceptance was su ject to
~:tification. Seven count~ies :ver: una~le to s!~n the ~~O Agreemen~
b use of domestic legislative ImpedIments. In addition to twenty

eca I' d tedeight agreements, a number of Decisions and Dee arations were a oP. .,
includingl5 (i) the Marrakesh Declaration containing schedules of concess~ons
on goods; (ii) Decision on the Establishment of the Preparatory ~ommlttee
for the WTO; (iii) Decision on Acceptance of and Accessl~n to the
Agreement Establishing WTO; (iv) Decision o~ Trade and ~nvlronm~nt;
(v) Decision on Trade in Services and the Envuon~ent; (VI) Declaratlo~
on the Relationship of the WTO with the InternatIOnal Monetary Fu~d,
(vii) Decision on Organizational and Financial Consequences Flowing
from Implementation of the Agreement Establishing the WTO.

III. Final Act Embodying the Results Of.the Uruguay Round
Negotiations: An Overview

The implementation of the Final Act, it is estimated, should resul~ in
the increase of the World trade by more than 200 billion dollars." Accordm~
to an UNCTAD study, the successful conclusion of the U:uguay Ro~n
should also result in a substantial strengthening of the. multIlateral tradlOg
system essentially by: (i) providing much more detailed rules to go~em
the application of a variety of trade policy measures, particularly t ade
where weak or unclear disciplines had consistently been a source of tra e

13. Ibid .• p. 142. d U . d Stat See' Trade
14. Australia. Botswana. Burundi. India. Japan. Republic of Korea an mte es, .

and Development Report, 1994. n. 6. p. 119.
15 S Annex A Doc. AALCCIXXXIVIDohal95/11. . .

. ee . . . d $1000 billion The economiC Times. 16
16. The current approximate World Trade IS esttmate. .

December. 1994.
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tensions and the subject of trade disputes; (ii) devising new multilateral
trade rules to cover intellectual property and trade in services; (iii) achieving
a substantial degree of tariff liberalization as to maintain the momentum
towards ever freer multilateral trade; (iv) reducing the discriminatory
aspects of regional trade agreements; (v) effectively raising the multilateral
obligations of all countries to broadly comparable levels, with differential
and more favourable treatment for developing countries being delineated
in a more specific, contractual manner; and (vi) linking together the
various agreements concluded within a formal institutional framework
(i.e. WTO), subject to an integrated-dispute settlement mechanism. An
aspect which probably may need greater consideration at a later date
would be the inclusion in the Final Act range of measures previously
viewed as falling within the scope of domestic policy."

The present study seeks to concentrate on three major areas concerning
the institutional framework i.e. (a) WTO, (b) trade-related aspects of
intellectual property rights, and (c) investment measures. These areas are
of distinct importance to the developing countries of Asia and Africa.
The main functions of WTO, for instance, are to facilitate the
implementation, administration and operation of the Uruguay Round
Agreements, and to provide a forum for negotiations among members
concerning their multilateral trade relations. IS The provisions relating to
investment measures need careful and selective consideration. It should
be noted that during the initial stages of the negotiations some developed
countries attempted to negotiate multilateral obligations with respect to
the treatment of investment per-se, in pursuit of their longstanding objective
of obtaining the multilateral acceptance of such principles as a "right of
establishment" and "national treatment" for transnational enterprises and
to link such principles to the multilateral trading system. Due to the
strong responses of a group of developing countries, the UNCTAD study
notes, negotiations finally concentrated on compatibility within the GAIT
or measures which linked investment to trade in goods."

The importance of intellectual property rights in the overall context
of emerging new technological innovations has already been emphasized.
Accordingly, the scope and intensity of the obligations contained in the
Agreement on TRIPS go far beyond what had been envisaged at the
beginning of the. negotiations. There are no specific provisions to facilitate
tecnology transfer to developing countries. The norms and standards

17. UNCTAD, Trade and Development Report, n. 6, p. 119.
18. Article 111,The Agreement Establishing the World Trade Organization.
19. UNCTAD, Trade and Development Report. 1994, n. 6, p. 136.
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envisaged in the Agreement on TRIPS do not take into account the specific
problems which may have to be faced by the developing countries: In the
following analysis an attempt has been made to address briefly some of
these issues which are critical to the Member States of the AALCC.

A. World Trade Organisation (WTO)

The World Trade Organisation (WTO) provides the institutional
framework to the Final Act.20 The role which is likely to be played by the
WTO in the "new world order" has been described in different ways.
Some view it as finally taking the place of the still-born International
Trade Organization (ITO) of the Havana Charter and constituting the
"missing pillar" of the post-war world economic system-the third "Bretton
Woods" institution." On the other hand, views have also been expressed
that the WTO "would not be different in character from the existing
GATT Secretariat... nor is it expected to be a larger, more costly
organization." Some view its role cautiously by noting, "the WTO has no
more real power than that which existed for the GATT under the previous
agreements.'?'

(i) Organizational Structure
The Organizational Structure, which is open to all WTO Members,

consists of a Ministerial Conference, meeting at least once every two
years, and a General Council, meeting as appropriate. The General Council
will also carry out the functions of a Dispute Settlement Body and a
Trade Policy Review Body. Other bodies include a Council for Trade in
Goods, a Council for Trade in Service, and a Council for TRIPS. A
Committee on Budget, Finance and Administration, a Committee on Trade
and Development, and a Committee on Balance-of-Payments Restrictions
will be established by the Ministerial Conference. The Council for Trade
in Goods, the Council for Trade in Services, and the Council for TRIPS
will establish their respective rules of procedure subject to the approval
of the General Council, and any subsidiary bodies they may set up will
establish their own rules of procedure subject to the approval of their
respective Councils. The Council for Trade in Goods will oversee the
functioning of the Multilateral Trade Agreements as set out in Annex l A,
while the Council for Trade in Services will oversee the functioning of
the General Agreement on Trade in Service as set out in Annex IB, and

20. Ibid.
21. Ibid.
22. Ibid.
23. Ibid.
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the Council for TRIPS will oversee the functioning of the Agreement on
TRIPS, including Trade in Counterfeit Goods, as set out in Annex lC.24

The Agreement establishing the WTO provides that the General Council
will make arrangements with other intergovernmental organizations that
have related responsibilities to provide for effective cooperation as well
as with non-governmental organizations for consultation and cooperation
on matters related to those of the WTO. There will be a Secretariat of the
WTO headed by a Director-General. The financial regulations of the
WTO will be based, as far as practicable, on the regulations and practices
of the GATT 1947. The WTO has a legal personality and will be accorded
by its members such legal capacity as may be necessary for the exercise
of its functions."

The WTO Agreement stipulates that the Contracting Parties to GATT
1947 as of the date of entry into force of this Agreement, and the
European Communities, which accept the Agreement and the Multilateral
Trade Agreements, and which have submitted their schedules of concessions
on goods (annexed to GATT 1994) and services are eligible to become
original members of the WTO. There is an exemption from that basic
requirement related to the least developed countries which will only be
required to undertake commitments and concessions to the extent consistent
with their individual development, financial and trade needs or their
administrative and institutional capabilities."

(ii) Functional Aspects

Although the WTO Agreement consists of a Preamble, sixteen Articles
and four Annexes, it does not incorporate any substantive multilateral
rules and disciplines (concerning for example, MFN treatment, non-
discrimination, national treatment etc). It has been noted that the preamble,
a redraft of the GATT 1947 preamble, is the only place in the Agreement
where substantive matters are touched upon. Apart from referring to the
"optimal use of the world's resources in accordance with the objective of
sustainable development", the preamble recognizes the "need for positive
efforts designed to ensure that developing countries, and especially the
least developed among them, secure a share in the growth in international
trade commensurate with the needs of their economic development". It,
in general terms, seeks to develop "an integrated, more viable and durable
multilateral trading system encompassing the General Agreement on Tariffs

24. Ibid.
25. UNCTAD, Trade and Development Report (Supplement, n. l , p. It).
26. Ibid., P 13~
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and Trade, the results of past trade liberalization efforts, and all of the
results of the Uruguay Round of Multilateral Trade Negotiations."

The decision-making procedures constitute an important component
of the WTO Agreement. According to the UNCTAD Study, the Agreement
foresees that the WTO will continue the GATT practice of decision-
making by consensus. A decision by consensus, it is noted, is deemed to
have been taken if no member present at the meeting when the decision
was taken, formally objected to the proposed decision. However, when a
decision 'cannot be arrived at by consensus, the matter will be decided by
voting. In this respect, different procedures have been established depending
on the issue involved.

The WTO Agreement creates an obligation on its Member States
which needs consideration. It says, "each member shall ensure the conformity
of its laws, regulations and administrative procedures with its obligations
as provided in the annexed Agreements." This provision does not outline
the extent of conformity. Accordingly, it has been noted, "Bearing in
mind the complexities of the legal relationship between the GATT and
national law in some major trading countries-this provision could be
open to different interpretations". It is also a matter of interpretation as
to whether this provision and the conformity envisaged could be taken to
the dispute settlement mechanism.

B. Trade-related Investment Measures (TRIMS)

The inter-relationship between the investment and the trading system
has a long history. The last two hundred years have seen various measures
adopted for the purposes of regulating and protecting the flow of international
investment. These developments have been summed up in the following
words: "In the late eighteenth and nineteenth centuries, the European
powers and the United Statesd set minimum standards for the protection
of foreign investment based on treatment superior to national treatment,
according to which the host countries were not permitted to interfere
with foreign assets and seizure and expropriations were prohibited. The
standards of treatment were established in a number of commercial treaties,
and were often enforced through political pressure or military inrervention.?"

These kinds of enforcement measures had no basis whatsoever in the
international legal system. The UNCTAD Report points out that these
measures adopted by a number of States "diverged from the general
principles of international law, under which foreigners were subject to

27. Ibid.
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local laws and not entitled to a higher standard of justice than nationals'v"
Furthermore, interference with the property of foreigners was permissible
subject to independent judicial review and full compensation.

With the increase of the movement of capital across the boundaries,
particularly after the Second World War, the issue of investment formed
a part of the negotiations at the United Nations system. It has, however,
been noted that the negotiations which led up to the Havana Charter, and
eve.ntually to GATT demonstrated that governments were not prepared to
subject their investment policies to international rules and disciplines."
Developed countries sought to pursue the investment policies bilaterally
through the conclusion of Friendship, Commerce and Navigation (FCN)
Treaties and Investment Promotion and Protection Agreements. The purpose
of these treaties was to ensure that the property of investors would not
be expropriated without prompt, adequate and effective compensation,
non-discriminatory treatment, transfer of funds and dispute settlement
procedures.

(1) Investment Norms and GATT

There were a number of factors which actually facilitated the linking
. of investment legislation and the GATT. After the conclusion of the

Tokyo Round of Multilateral Trade Negotiations in 1979, the UNCTAD
Study notes, there were attempts to bring under the purview of the General
Agreement a more focussed consideration of a limited number of performance
requirements introduced by host countries with regard to foreign investors,
particularly in relation to the use of local content and to export performance."
However, several developing countries while opposing these attempts
maintained that the issue of foreign direct investment was beyond the
jurisdictional competence of GATT. Developed countries continued to
argue that such requirements had effects clearly related to trade and
should be addressed by the Contracting Parties through a detailed
examination of the GATT articles.

Meanwhile, a dispute brought by the United States against Canada on
the Administration of the Foreign Investment Review Act (FIRA) in 1982
to GATT was considered to be a significant step in defining the extent
to which investment measures were covered by multilateral trade obligations.
The United States had claimed that the requirements imposed on the
foreign investor by FIRA to purchase goods of Canadian origin in preference

28. Ibid.
29. Ibid.
30. Ibid.
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to imported goods, to manufacture goods in Canada which would otherwise
have to be imported and to export specified quantities of production were
inconsistent with GATT Article III: 4, III: 5, XI and XVI: 3 (c). On the
other hand, a large number of delegations had expressed doubts as to
whether the dispute between the United States and Canada was one for
which GATT had competence since it involved investment legislation, a
subject not covered by GATT. Nevertheless, the GATT Council decided
to allow the Panel to pursue the matter, limiting its activities and findings
within the boundaries of GATT and the legislation as such would not be
called into question. Finally, the FIRA Panel found that Canada's practice
of allowing certain foreign direct investments were inconsistent with
some of the GATT provisions.

Considering some of the issues raised by the above dispute, the United
States at the preparatory stages of the Uruguay Round proposed that the
negotiations should (i) seek to increase discipline over government
investment measures which divert trade and investment flows at the expense
of other Contracting Parties; (ii) explore a broad range of investment
issues in the negotiations, including nationallMFN treatment for new and
established direct investment and the right to establish an investment;
and (iii) examine various types of trade-related invest~ent mea~ures s.uch
as local content requirements, export performance requirements, incentives
and product mandating, which should be controlled and reduce? i~ the
light of specific articles of GATT as well as its overall obJectives.
Accordingly, the Punta del Este Ministerial Declaration on !RIMS stated:
"Following an examination of the operation of GATT Articles related to
the trade restrictive and distorting effects 'of investment measures,
negotiations should elaborate, as appropriate, further provisions that may
be necessary to avoid such adverse effects on trade.'?'

(ii) The Agreement of TRIMS
The negotiating approaches at the GATT had two distinct parts:.fi~st,

whether the disciplines evolved in this area should be limited by eXlstmg
GATT Articles or expanded to develop an investment regime; second,
whether some or all actionable TRIMS should be prohibited or should be
dealt with on a case-by-case basis demonstration of direct and significant
restrictions and adverse effects on trade. The United States and Japan
were in favour of an international investment regime that would establish
rights for foreign investors and reduce constraints on transnational
corporations. The EC and the Nordic countries focussed on measures

32. Ibid., p. 138.
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that had a direct and significant restrictive impact on trade and a direct
link to existing GATT rules, Developing countries, on the other hand,
called for strict adherence to the mandate and for limiting the negotiating
exercise to the effects of investment measures or regulations that had a
direct and significant negative effect on trade,

The Agreement on TRIMS does not introduce any new obligations,
but merely prohibits those TRIMS that have been judged inconsistent
with GATT obligations regarding National Treatment on Internal Taxation
and Regulation (Article III) and the General Elimination of Quantitative
Restrictions (Article XI), These include, it is noted, (a) local content
requirements (inconsistent with national treatment obligation), such as
those which require the purchase or use by an enterprise of products of
domestic origin in terms of the volume or value of products or in terms
of proportion of their domestic production, or that require an enterprise's
purchases or use of imported products to be limited to an amount related
to the volume or value of the local products that it exports; and (b) trade
balancing requirements (inconsistent with the obligation to eliminate
quantitative restrictions), such as those which restrict the importation by
an enterprise of products used in or related to its local production generally
or to an amount linked to its exports or to the foreign exchange inflows
attributable to the enterprise, or that restrict exports in terms of volume
or value of products or as a proportion of local production, These measures .
are included in an illustrative List annexed to the Agreement. It has,
however, been pointed out that "there would seem to be a "grey area"
subject to interpretation, and a variety of investment measures may be
challenged after the entry into force of the WTO Agreernent.?"

C. Trade-Related Aspects of Intellectual Property Rights (TRIPS)

Technological advancement and innovation has brought about
tremendous changes in the production process itself, Information
technologies, in particular, have radically altered the nature of competition
due to the inherent vulnerability of such technologies to rapid appropriation.l"
According to a UNCTAD study, "the international convergence of
technological capabilities among developed and a limited number of
developing countries and the gradual erosion of competitiveness in the
traditional areas of production of a number of developed countries have
made intellectual property a new basis of comparative advantage.?"

33. UNCfAD, Trade and Development Report, n. 6, p. 136.
34. UNCfAD, Trade and Development Report (Supplement). n. 4, p. 185.
35. Ibid.
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The Punta del Este Ministerial Declaration on the Uruguay ~oun~ set
the objectives of the negotiation as: "In order ,to r,educe the distortions

d impediments to international trade, and taking Into account the, need
:; promote effective and adequate protection of intelle~tual property nghts,
and to ensure that measures and procedures tO,e,nforce Intellectual pr?p~rty
rights do not themselves become barriers t? legitimate trade, the ne~otlatIons
shall aim to clarify GATT provisions and elaborate as appropnate new
rules and discipl~nes,"

(i) GATT and TRIPS: Compatibility
The discussion on intellectual property in GATT was initiate~ i~ an

altogether different form, It was first introduced ~nto the GATT negotIatIons
duri the Tokyo Round in 1978 on the baSIS of a draft proposal put

unng " (EC) ithforward by the United States and the European CommumtIes , WI
specific regard to anti-counterfeiting measures, As no agr~ement was
reached at that time, the United States circulated a new draft in 1~82, and
a GATT Group of Experts held several meetings on the matter In 1985,

The issues concerning counterfeiting were acceptable to developing
countries and its further negotiation in the GATT forum was, ~gree~, The

ns for this acceptance were: (i) the issue of counterfeiting did not
reaso , ies f dnormally involve technological undertaking, the developing ,countnes o~n
it easier to address the latter issues than those conce~mng sub~tantIve
standards of protection dealt with in existing intemat~~n~l treaties ,and
administered by specialised agencies in the field; and (n) It ~as reahzed
that the practice of countrfeiting did not confer advanta,ge m ter~s, of
national policy aimed at building up industrial ~d t~hnologtcal capablhtIes,
It has been however, noted that "owing to the msrstence of the developed

countries ~he discussions at the TRIPS negotiations centred more o~ the
, 'd' I' higherestablishment of substantive and uniform standar s mvo vmg a

izh "36level of protection for intellectual property ng ts.
, ' h f TRIPS negotiations,Two distinct views emerged m t e process 0

The developing countries were initially prepared to discus~ only thale
" , , I d ' , ns dealing with mtellectuclarification of existmg GAIT ru es an provrsio ,

property such as Articles IX and XX (d) and measures to restn,ct trade
, d d 1 if ing ArtIcle 9 ofin counterfeit goods that could be un erstoo as c an y ,

, , " d 1 ith th eizure on importatIon, ofthe Pans Convention, which ea s WI e s ,
, , k d me They regarded anygoods unlawfully beanng a mar or tra e na '

" ' '11 1 rty norms as beyond thedISCUSSIOnof substantive inte ectua prope, , isdi ti f the Worldcompetence of GATT and within the exclusive juris ic Ion 0

36, UNCfAD, Trade and Development Report, n. 6, p. 185.
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Intellectual ~roperty Organization (WIPQ). Developed countries, on the
other ha~d, interpreted the Punta del Este Declaration as allowing for the
elaboration of new substantive rules of international intellectual property
law.

(ii) The Agreement on TRIPS

The Agreement on TRIPS recognizes that, in order to reduce distortions
and impediments to international trade, and to ensure that measures and
procedures to enforce intellectual property rights do not themselves become
barriers to international trade, new rules and disciplines are needed. To
this end, the Agreement addresses the applicability of the basic principles
of GA ~ and those relevant to intellectual property rights, the provision
of effective enforcement measures for those rights, multilateral disputes
settlement, and transitional arrangements.

T~e Agreement establishes minimum universal standards on patents,
~opynghts,. tra.demarks, industrial designs, geographycal indications,
~ntegr~t~d circuits and undisclosed information. The Agreement introduces,
in addition to the well-established principle of national treatment, that of
"most favoured-nation" treatment, a novelty in international IPR regimes,
whereby any advantage a member grants to the nationals of any other
country must be extended immediately and unconditionally to the nationals
of all ~the~ members. The basic principles, it is noted, refer to criteria
and ~bJe~tIves of special interest to developing countries, namely the
c.ontnbutlon that the protection and enforcement of intellectual property
nghts should make to the promotion of technological innovatiori and to
the transfer and dissemination of technology, and the measures that countries
~ay ado~t to protect public health and nutrition and to promote public
interest 10 sectors of vital importance to their socio-economic and
technological development.

Pat~nts protection, as provided in Article 27: 1 of the Agreement, will
be available for any inventions, whether products or processes in all
fields of technology without discrimination as to the place or invention
the field of technology and whether products are imported or locally
p~oduce~. The Agreement allows for exclusion from patentability for
diagnostic, therape~tic and surgical methods for the treatment of humans
~ animals, and f~r plan~s and animals (other than micro-organisms), as

ell ~s for essentially biological processes for the production of plants
or amma~s .(other than micro-biological) or non-biological processes).
Plant .vanetles, however, must be protectable either by patents, or sui
genens (a class by itself) system or by any combination of the two.
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These formulations of the extent of patent protection in the Agreement
have given rise to a number of possible implications. Firstly, the impact
of this change on the various sectors of the economies, particularly

harmaceutical, of the developing countries needs to be accurately addressed.
~roblems have been envisaged in the area of paten~i~g life-forms. !he~e
formulations, it is argued, merely outline the provlSlons as embodied 10

the legislations of developed countries. Similar problems have also been
raised in the case of issuance of compulsory licences. The compulsory
licencing procedures are invoked only when the patents are not ad~quat~ly
worked. In the Agreement the provision relating to compulsory licensing
has been completely diluted. It is referred to as "Other uses without the
Authorization of the Right Holder". In the final analysis, the provisions
relating' to patents have not only been diluted, they have also taken one-
sided view of the operation of the patent system.

IV. Conclusion
This study briefly outlines the three major areas of the Final Act

embodying the Results of the Uruguay Round of Multilateral Trade
Negotiations, namely, the World Trade Orgazination, Trade-related
Investment Measures and the Trade-related Intellectual Property Rights.
The implications arising out of these agreements need clos~r scrutiny. in
the light of the practices they may establish. For ~e:~l.opmg countr.les
two issues may become important. One, the posslblhtles of changing
their legal and policy options while pursuing the multilateral trad.e
negotiations. It has far-reaching implications on the structure of their
priorities as regards development and growth. The second problem rela~es
to the building of infrastructural and operative mechanisms. In mate~lal
terms, these aspects will be cost-intensive Till today many develop~ng
countries are not prepared for such a quick turnaround, notwithstandmg
the transitional arrangements provided for in the Agreement. In the AAL~C
Secretariat's view some of these issues will defmitely need further substantive
and specific elaboration so as to facilitate effective gains from the emerging

new trade regimes.
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ANNEX

Report of the International Seminar on Globalization
and Harmonization of Commercial and Arbitration
Laws, New Delhi, 31 March-l April, 1995

An International Seminar on "Globalization and Harmonization of
Commercial and Arbitration Laws" was held in New Delhi, on 31 March
and 1 April, 1995. The seminar was organized by the Asian-African
Legal Consultative Committee with the technical support provided by
UNIDO, UNCITRAL, WIPO, World Bank and UNIDROIT and hosted by
the Indian Council of Arbitration. The main objective of the Seminar was
to promote standardization and harmonization of commercial laws and
practices on uniformly agreed and acceptable basis in the Afro-Asian
region in the wake of the ongoing phenomenon of liberalization and
globalization of national economies.

In addition to representation from co-sponsoring and collaborating
institutions and the Regional Centre for Arbitration, Kuala Lumpur, the
Seminar was attended by delegations from: China, Ghana, Indonesia,
Jordan, Kenya, Kuwait, Libyan Arab Jamahiriya, Malaysia, Mauritius,
Mongolia, Namibia, Nepal, Nigeria, Oman, Palestine, the Philippines, Sri
Lanka, Thailand, United Arab Emirates, Republic of Yemen and Zambia.
Senior officers from the Ministries of Law, Justice and Company Affairs,
Commerce and External Affairs, Government of India and a large number
of participants from public and private sector undertakings in India, also
participated.

The Seminar addressed itself to the following topics:

(i) Unification of the law and procedures for international commercial
arbitration-UNCITRAL Model Law on International Commercial
Arbitration;

(ii) Promoting unification of laws related to procurement of goods,
construction and services; UNCITRAL Model Law on Procurement
of Goods, Construction and Services;

(iii) Promoting unification of laws related to international sale of
goods;

(iv) Unification of laws related to international transport of goods
(Hamburg Rules, Multimodal Convention and the Convention
on the Liability of Transport Terminal Operators in International
Trade);
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(v) Arbitration of intellectual property disputes;

(vi) New contractual modalities for infrastructure development-BOT/
BOO, International Franchising and joint ventures;

(vii) International Arbitration Services-Role of ICCA; ICC, AALCC
Regional Centres and the Indian Council of Arbitration.

The proceedings of the Seminar were organized into nine working
sessions. Four working sessions were held on the first day and five
working sessions on the second day.

The first working session devoted to the topic "Unification of the
Law and Procedure for International Commercial Arbitration"-was chaired
by Dr. P.C. Rao, Secretary, Ministry of Law, Justice and Company Affairs,
Government of India. The main speakers during this session were Mr.
Robert Hunja, Legal Officer, UNCITRAL; Mr. Ram T. Madan, Advocate,
Jenner & Block, Chicago; and Mr. D.C. Singhania, Solicitor and Senior
Advocate, Supreme Court of India. Mr. Hunja's presentation was on
UNCITRAL Model Law on International Commercial Arbitration. He
related the background to the preparation of the Model Law and presented
an overview of some of its salient features. He stated that the main
objective of the Model Law was to contribute to the establishment of a
unified legal framework for the settlement of international business disputes
through arbitration. As such, the Model Law was intended to assist countries
that do not have an arbitral legislation to adopt a modem arbitral legislation.
It also provided a sound basis to orient the existing national arbitral
legislation to the needs of modem international arbitration practice. While
urging the implementation of the Model Law in the national domain for
achieving a worldwide uniformity of the arbitration law and procedures,
he laid special emphasis on the training of the arbitrators. Mr. Madaan' s
presentation was devoted to the 'Adoption of the UNCITRAL Model
Law in the USA'. He pointed out that in USA, three approaches were
being followed in regard to the implementation of the UNCITRAL Model
Law: (i) amending the existing Federal Law in the light of the Model
Law; (ii) adopting the Model Law in its entirety at the State-level; and
adopting the Model Law partially at the State-level. Mr. Singhania referred
to the salient features of the Model Law and the 1958 New York Convention
on the Recognition and Enforcement of Foreign Arbitral Awards. Dr.
Rao while summing up the discussions emphasized that an essential
ingredient of the economic reform programme should be a modem law
for the settlement of international commercial disputes. Such a law should.
be supported by necessary infrastructure facilities including a Centre for
ADR and providing training facilities for arbitrators.
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The second session was devoted to 'UNCITRAL Model Law on
Procurement of Goods, Construction and Services". The main speakers
on this topic were Mr. Robert Hunja (UNCITRAL), Dr. Syed Ahmed
(World Bank) and Mr. M.P. Gupta (India) Mr. Hunja in his presentation
stated that while procurement expenditures represented a significant portion
of the overall development expenditure in the developing countries, few
of those countries had adequate legal framework for procurement. Since
procurement of goods and services should be quality-oriented, and cost-
effective, and procurement procedures fair and transparent, the UNCITRAL's
Model Law on Procurement was intended to assist States in updating and
modernising their existing laws or for the enactment of new legislation
where none existed in the area of procurement of goods and services. Dr.
Syed Ahmed (World Bank) spelt out the procurement guidelines prepared
by the World Bank which were required to be followed by borrowers for
the World Bank financed projects. Mr. M.P. Gupta referred to the
international competitive bidding procedures in India and urged the
Government of India to exclude World Bank aided works contracts from
the operation of amendments effected by some of the States in India to
the Indian Arbitration Act 1940. His suggestion was that pending the
enactment of the proposed comprehensive legislation on arbitration by
the Government of India it would be necessary and useful to execute
World Bank contracts in any place outside the jurisdiction of the
aforementioned State Governments to save such contracts from the mischief
of the State amendments.

The third session was devoted to the "United Nations Convention on
Contracts for the International Sale of Goods 1980". The leading speakers
were Mr. Robert Hunja (UNCITRAL) and Mr. P.M. Bakshi, a former
Member of the Law Commission of India. Mr. Hunja recounted the

, background leading to the adoption of the UN Convention on Contracts
for the International Sale of Goods in 1980 and described its salient
features. He stated that the Convention was basically restricted to the
formation of the contract for international sale of goods and the rights
and duties of the buyer and seller arising from such contracts. As such
an important principle enshrined in the Convention was that there was
utmost emphasis on the preservation of the contract and it was relatively
difficult under the Convention to reject the goods and to say that there
was no contract. Another principle embodied in the Convention was that
of contractual freedom. As such, the Convention permitted the parties to
exclude the application of the Convention or to derogate from or vary the
effect of any of its provisions. The Convention thus gave primacy to the
terms of the contract and its provisions were in the nature of being
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suppletive rules to the international sale contract. He stated that although
the Convention had been ratified by more than forty States, other States
should soon adhere to it so that all international sales are governed by the
Convention. Mr. P.M. Bakshi in his presentation set forth a .comparative
analysis of some of the important provisions of the UN Sales Convention
and the Indian law applicable to the sale of goods.

The fourth session was devoted to the UN Convention on the Carriage
of Goods by Sea 1978 (The Hamburg Rules) and the UN Convention on
International Multimodal Transport of Goods, 1980. The leading speakers
on this topic were Mr. R.S. Saran (India) and Mr. Robert Hunja
(UNCITRAL). Mr. Saran first addressed himself to the UN Convention
on the Carriage of Goods by Sea 1978, popularly known as the Hamburg
Rules, and subsequently to the UN Convention on International Multimodal
Transport of Goods, 1980. He observed that although the Hamburg rules
represented a fair balance between the interests of the carrier and the
cargo-owner unlike the Hague or Hague- Visby Rules which were tilted
in favour of the carrier, the shipowning interests had not been happy with
the Hamburg Rules with the result that almost all maritime States had not
as yet ratified the Hamburg Rules. Despite this negative trend, in his
view, indications were that the Hamburg Rules would catch on, although
it might take some time. The factors, according to him, favouring the
spread of the Hamburg Rules included trade compulsions and the very
nature of the rules, e.g. mandatory application to both outward and inward
bills of lading, requirement of bills of lading to including a paramount
clause for incorporation of the Rules, wide options of forum for litigation
and arbitration and mandatory nature of the Rules not permitting any
worthwhile exclusion cases.

As regards the United Nations Convention on International Transport
of Goods, 1980, it was stated that the striking feature of the Multimodal
Transport System was not the actual merger or physical combination of
various modes of transport, but the principle whereby the operator accepted
liability, as a principal and not as an agent, for the cargo from the time
he took over the charge of the cargo from the consignor until delivery to
the consignee. In the multimodal regime, there was one document of.
transport, one rate and through liability. The Multimodal Convention
subscribed to these principles. As for the implementation of the Multimodal
Convention in India, the pointed out that although India had not ratified
the Convention, it had enacted a legislation called "The Multimodal Transport
of Goods Act 1993" to "provide for the regulation of the multimodal
transportation of goods from any place in India to a place outside India
on the basis of a multimodal contract and for matters connected therewith
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or incidental thereto". The Act laid down the responsibilities and liabilities
of multi modal transport operators and included other relevant provisions
concerning lien, general average, jurisdiction for instituting action, arbitration
etc.

Mr. Hunja (UNCITRAL) traced the evolution of the legal regime
concerning the maritime transport of goods and described the salient
features of the Hamburg Rules pinpointing at the same time the many
improvements which these Rules had made over the Hague or Hague-
Visby rules. According to him, these improvements were: (i) The scope
of application of the Hamburg Rules was substantially wider than that of
the Hague Rules; (ii) The duration of liability of the carrier was wider
in the case of the Hamburg Rules as compared to that in the hague Rules;
(iii) While both the Hamburg and Hague Rules based the liability on
presumed fault of the carrier, in the case of the latter such liability could
be disclaimed by a series of exemptions; (iv) The financial limits of
liability of the carrier were 25% higher in the Hamburg Rules than those
established under the 1979 Additional Protocol to the Hague Rules; (v)
Unlike the Hamburg Rules, the Hague Rules did not provide for the
liability of the carrier for delay in delivery; (vi) In the Hamburg Rules,
limitation period for bringing suits was two years while in the Hague
Rules, it was one year. Finally, Mr. Hunja stated that since the Hamburg
Rules were elaborated on the initiative of the developing countries and
were in their own interest, they must, in particular, India should expedite
their adherence to the Rules so that the outmoded Hague Rules could be
displaced and the prevailing uncertainty arising on account of a multiplicity
of regimes applicable to the carriage of goods by sea could be ended.

The first session on the second day was .devoted to the "United
Nations Convention on the Liability of Transport Terminal Operators in
International Trade, 1993". In his introductory remarks, the Chairman
Mr. Anthony Forsow, High Commissioner for Ghana in India referred to
the evolving legal regime concerning the maritime transport of goods and
stated that this Convention covered the last link in the chain of liability
concerning the transport of goods. He pointed out that while the carrier's
liability through various transport conventions was governed by harmonized
and mandatory rules, there existed periods during which the goods in
transit were not subject to a mandatory regime. The negative consequences
of these gaps in the liability regime were serious as in most cases goods
lost or damaged occurred not during the actual carriage, but when they
were in the care of custody of the terminal operator. The 1993 Convention
therefore sought to establish a uniform legal regime governing the liability
of transport terminal operators.
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Mr. Robert Hunja referred to the policies underlying the Convention,
the gaps covered by the Convention in liability regimes left by other
international conventions, and the need for harmonization and modernization
in the area and the benefits that would accrue from the adoption of the
legal regime instituted by the Convention.

The second session was devoted to "Arbitration of Intellectual Property
Disputes". The leading speakers on this topic were Dr. Francis Gurry,
Director of the WIPO Arbitration Centre and Dr. K.V. Swaminathan
Chairman, Waterfalls Institute of Technology Transfer. '

Dr. Gurry in the course of his presentation identified the following
factors which motivated the establishment of WIPO Arbitration Centre to
cater to the arbitration of intellecutal property disputes: (i) the central
position which intellectual property had come to assume in the contemporary
economy; (ii) increasing international character of the exploitation of
intellectual property as a consequence of internationalization of markets·,
(iii) increasing resort to, and increasing interest, in alternative dispute
resolution (ADR) techniques; and (iv) specific characteristics of intellectual
property disputes. He then outlined the services provided by the WIPO
Arbitration Centre for the resolution of intellectual property disputes
through good offices, mediation, arbitration and expedited arbitration.

Dr. Swaminathan, in the course of his presentation demonstrated with
the help of transparencies, problems and issues that would need to be
addressed by the emerging legal regime in the area of intellectual property
following u.ponthe adoption of the new GAIT Accord and in particular,
the companion Agreement on Intellectual Property Rights. He emphasized
the need for coining a defmition of an intellectual property dispute, evolution
of suitab~e.c?teria !or the selection of arbitrators for tackling such disputes
and possibility of mclusion of Indian arbitrators in the WIPO Arbitration
Centre's panel of arbitrators.

The third session was devoted to the topic "New Contractual Modalities
for Infrastructure Development-BOT/BOO, Franchising and Joint
Ventures". The main speakers were Mr. Jose M.De. Lima-Caldas, Chief,
Technology Division, UNIDO, Mr. Robert Hunja (UNCITRAL), Dr. Syed
Ahmed (World Bank), Mr. Asghar Dastmalchi, Assistant Secretary-General
AALCC and Mr. D.S. Mohil (AALCC). '

Mr. Lima-Caldas (UNIDO) in his presentation referred to the UNIDO
Programme on BOT Strategywhich was composedof the followingelements:
(a) the establishment of guidelines and standard procedures for the
negotiation and implementation and standard procedures for the negotiation
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and implementation of BOT arrangements; (b) the availability of an advisory
taskforce that can provide assistance in connection with specific BOT
projects; and (c) technical assistance at the enterprise, national or regional
levels for capacity building and policy advice related to the implementation
of the BOT scheme. He pointed out that in pursuance of this programme,
UNIDO was currently engaged in the formulation of Guidelines for
Development, Negotiation and Contracting of BOT Projects. The .main
objectives of these Guidelines would be: (i) To give developing countries
basic and strategic orientation so as to strengthen their capabilities in
promoting and implementing BOT projects; (ii) to. pr~vide practical
information on the structures, procedures and baSIC Issues of BOT
arrangements; (iii) To support dissemination and the learning process of
BOT strategy; and (iv) To contribute towards reducing the time and
expenses of BOT bidding, negotiation and contracting through the
preparation of procedures and model documentation.

Mr. Hunja also identified the possible areas which UNCITRAL was
likely to take up in the near future in regard to the BOT contracts. He
also touched upon the legal problems that could arise in the implementation
of such projects because of inadequacy of legal framework, procurement
aspects and complexity in contracting.

Dr. Ahmed (World Bank) introduced his paper entitled "The BOT
Model of Financing Infrastructure Projects in Developing Countries".
The paper outlined the basic concept of a BOT project; the requirements
for a conducive legal environment for successfully structuring and
implementing a BOT project; and carried an analysis of different contractual
arrangements that could form part of a BOT project.

Mr. Asghar Dastma1chi, Assistant Secretary-General, AALCC,
introduced the paper on "International Franchising" contributed by
UNIDROIT at the request of the AALCC. The paper discussed different
ways of franchising internationally and concluded that it was the master
franchise agreement which was most commonly used for international
franchising. It also focussed on the nature of the relationship between the
master franchise agreement and sub-franchise agreements, applicable law
and jurisdiction, the settlement of disputes, and problems associated with
the tripartite nature of the relationship between franchisor, sub-franchiser
and sub-franchisees, particularly in relation to termination and disclosure.

The paper entitled "Legal Aspects of Joint Ventures in Asia and
Africa" was introduced by Mr. Mohil (AALCC). The paper traced the
evolution of joint ventures, dealt with the relative merits and demerits of
contractual and equity joint venture, outlined the legal framework in
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Asian and African countries applicable to joint venture operations and
provided guidelines' for the setting up a joint venture and the prototype
of a joint venture contract.

The fourth session was devoted to the "Role of ICCA, ICC, AALCC
Regional Centres and Indian Council of Arbitration". Mr. F.S. Nariman,
President of the ICCA, at the outset, gave a brief account of the role
played by and activities of the ICCA and ICC in the area of international
commercial arbitration. He stressed the need for intensifying interaction
between the arbitral institutions worldwide so that rules and practices
were standardized.

Mr. Essam Abdul Rehman Mohamed, Deputy Secretary-General,
AALCC, introduced the paper contributed by Dr. Mohamed Aboul-Enein,
Director of the Regional Centre for International Commercial Arbitration,
Cairo, on the role of the Cairo Centre in the resolution of commercial and
investment disputes. The paper gave an outline of the services provided
by the Centre for the resolution of international commercial and investment
disputes through arbitration, conciliation, mediation, claims review board,
mini-trials etc.

Ms. P.G. Lim, Director of the Regional Centre for Arbitration, Kuala
Lumpur, in her address gave an account of the services provided by the
Kuala Lumpur Centre, a non-profit making institution, for the resolution
of international commercial disputes and the training programmes and
conferences organized by it to populrize the institution of arbitration and
alternative dispute resolution (ADR) techniques. She pointed out that the
Centre had a global network of cooperation agreements with the arbitral
institutions in different parts of the world and was thus able to provide
administrative services and facilities for the conduct of arbitral proceedings
under the rules or auspices of the other arbitral institutions.

Mr. S.C. Nirwani, Executive Director of ICCA, cautioned the parties
concluding business contracts not to forget making provisions for the
settlement of possible disputes by a proper recourse to arbitration. According
to him the clauses that the parties should insert in the contracts included
a valid arbitration clause; reference of the dispute to institutional arbitration;
selection of procedural rules (UNCITRAL or ICC); the law applicable to
the contract; and the venue of arbitration.

The fifth and final working session devoted to "Practical, Legal and
Arbitration Problems" provided an opportunity for interaction between
the speakers of the previous sessions and the participants. It was agreed
to make the following recommendation:

"The Seminar recommended taking the benefit of the arbitration
facilities and the Alternative Dispute Resolution (ADR) mechanisms
and called upon the Asian-African countries to pattern their laws
on the United Nations Conventions related to the International
Sale of Goods; Carriage of Goods by sea; Liability of Transport
Terminal Operators in International Trade; Multimodal Transport
of Goods, and the Model Laws on International Commercial
Arbitration and International Procurement".
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