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Preface

The Thirty-third Session of the Asian-African Legal Consultative Committee
(AAECC) washeld in Tokyo (Japan) from 17thto21stJanuary 1994. The Session
was attended by Ministers and high ranking officials from the Member States of
the AALCC. Observer delegations from non-Member countries also participated
in the session. The representatives of the United Nations, its subsidiary bodies,
the specialized agencies and various other international and regional organisations
actively participated in the deliberations.

The Tokyo Session received a message from the United Nations Secretary-
General Dr. Boutros-Boutros Ghali which was read out by Dr. Gerold Hermann,
Secretary of UNCITRAL. The message lauded the role played by the AALCC in
supporting the UN initiatives in such fields as human rights, question of refugees,
the use of international waterways, the Law of the Sea, Environment and
Development, Desertification, International Trade Law, the Agenda for Peace
and the UN Decade of International Law.

The Government of Japan attached great importance to the work of the
AALCC as was evident by the fact that it played host of the AALCC Session for
the Fourth time. The Tokyo Session was held in the middle of the UN Decade of
International Law which gave it special significance.

. While in the 1970s the AALCC had made a significant contribution in the
fleld of the ‘Law of the Sea’ it had recently played an active and constructive role
inthe contextof the United Nations Conference on Environment and Development,
the World Conference on Human Rights and in coordinating a concerted
approach among the Member States at these conferences.

In the context of the ongoing trend of national economies turning towards a
more market-oriented system, AALCC's initiative of organizing a Special
Meeting on Privatization at the Tokyo Session had been considered as timely.

Most of the subject items on the Agenda were taken up for discussion at the
Tokyo Session. The present Report gives in detail, the background information,



deliberations of the Thirty-third Session, the decisions adopted and the following
selected studies prepared by the AALCC Secretariat for the Session:

1. Report on the Work of the International Law Commission at its Forty-
fifth Session

At the Tokyo Session areport containing the progress made at the Forty-fifth
Session of the Commission held from 3rd May to 23rd July 1993 was placed
before the Committee. During that Session, there were as many as four substantive
topics on the Agenda. All these items are at different stages of work. The topics
are as follows:-

(i) State Responsibility;
(ii) Draft Code of Crimes Against the Peace and Secruity of Mankind;
(iii) The Law of Non-Navigational Uses of International Watercourses; and

(iv) International Liability for Injurious Consequences Arising out of Acts
Not Prohibited by International Law.

2. Status and Treatment of Refugees
(i) AALCC's Model Legislation on Refugees:

The AALCC Secretariat and the Office of the United Nations High
Commissioner for Refugees jointly organised a Workshop on International
Refugee and Humanitarian Law in the Asian-African region from 24 to 26
October 1991.The Workshop had recommended that the AALCC should consider
the possibility of preparation of a Model Legislation in co-operation with the
office of the UNHCR, with the objective of assisting Member States in enacting
appropriate national legislation on refugees.

In pursuance of the mandate received at the Thirty-first Session, the Secretariat
prepared a preliminary study which analysed the shortcomings of the 1951
Convention and its 1967 Protocol. It also discussed whether the definition of
“refugee” provided for in the 1951 Convention satisfies today's problems and
conditions and whether this definition should be expanded to cover the areas dealt
with in 1969 OAU Convention, the 1984 Cartagena Declaration and in the
AALCC's Bangkok Principles of 1966. The Committee at its Thirty-second
Session held at Kampala directed the Secretariat to continue to study the
preparation of a Model Legislation in close cooperation with the UNHCR and the
Organization of African Unity (OAU). The brief prepared for consideration at the
Tokyo Session examines the complexities of a generally acceptable definition of
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refugees and displaced persons with a view to further its work on the proposed
model law.

(ii) Establishment of Safety Zones for displaced persons in their
country of origin

The Thirty-first Session mandated the Secretariat not only to update its study
on the establishment of Safety Zones but also to analyse the legal implications
of recentattempts to establish such Zones in either war-stricken countries or areas
of conflict compounded by natural calamities like drought. At the Thirty-second
Session, the Committee decided to study further the concept of Safety Zones and
to analyse the role played by the UN in general and the UNHCR in particular in
the recent past in that regard. The brief prepared for the Tokyo Session seeks to

fulfil that mandate.

3. The Law of International Rivers

The study on this topic proposes to examine two aspects of freshwater
resources: one, its limited availability and the extensive uses to which it is being
put; second, the necessity to sustain freshwater resources in the light of its
reckless use. In order to achieve this contrasting objectives, the study proposes
certain ideas which are basically drawn from the normative approaches inherent
in the various international legal conventions and municipal legislative measures.
At the outset, the study draws its basic arguments from the principles and
standards set by the Agenda 21 of the United Nations Conference on Environment
and Development (UNCED).

4. Law of the Sea

Matters relatable to the work of the Preparatory Commission for the

International Sea-bed Authority and for the International Tribunal for
the Law of the Sea.

_ The Secretariat of the AALCC has continued to monitor the progress of work
In the _PREPCOM and presented reports to the successive sessions of the
Committee, The report for the Tokyo Session contains a brief account on the
Fl’rogress of work at the last session of the Prepcom (22nd March — 2nd April
Cign?) hel(_j in Kingston, Jamaica_, in which the draft provisional final report of the
Mission was adopted. The list of the pending issues which are annexed to the
Cp(r)(r’l‘t’ilslonal report indicates that the existing pattern of meeting would not be
by th:EJed an‘d instead, the focus w¥ll be on the informal consultations organised
AALCC.N. Secretu.ray-Gen.eral. which are now open-e_nded. The Secretariat of the
In compliance with its mandate has monitored the debates and the
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developmentsin the Informal Consultations and has prepared a brief report on the
progress and outcome of the three meetings held during the year 1993.

The report takes into account the contents of the Information Note of the UN
Secretary-General dated 5th April 1993 and analyses the procedural approaches
on reflecting any agreement that might be reached in the Informal Consultations
in a legally binding manner to come into effect simultaneously with the entry into
force of the Law of the Sea Convention. It also reviews the possible scenarios for
the establishment of the International Sea-bed Authority and the draft texts
governing the regime for deep sea-bed mining. The report refers to the different
views on the decision-making and voting in the Council and the functions of the
Enterprise during the Interim Regime and the Definite Regime.

5. United Nations Conference on Environmentand Development (UNCED)-
Follow-up

The Secretariat, while monitoring the progress of work in the PREPCOM of
UNCED, took into account the ongoing parallel negotiations on the Climate
Change and Biodiversity Conventions. At the Kampala Session (1993) the
Committee directed the Secretariat to actively involve itself in the negotiations
concerning elaboration of an International Convention on Combating
Desertification.

The Commission on Sustainable Development, established pursuant to a
recommendation made at the Rio Summit, held its first session in June 1993 in
New York. The AALCC Secretariat prepared a Note containing a review of the
progress in this session. This Note has been placed for consideration at the
AALCC's Legal Adviser's Meeting in New York. The Secretariat updated this
Note in the light of discussions at that Meeting as well as at the forty-eighth
session of the General Assembly. This Note formed the background document for
consideration at the Tokyo Session of the AALCC.

The Framework Conventions on Climate Change and Biodiversity were
expected to come into force inearly 1994. The AALCC Secretariat prepared short
notes on the prompt start arrangements being pursued in the context of these two
Conventions. The Inter-governmental Negotiating Committee (INC-D) established
pursuant to Genreal Assembly resolution 47/188 has been entrusted with the task
of elaboration of an International Convention to Combat Desertification in those
countries experiencing serious drought and/or desertification, particulary in
Africa. During its last two substantive sessions the INC-D has made good
progress in identifying the relevant issues and chartering the course of action for
its future sessions. It is the intention to complete the elaboration of the Convention
by June 1994. The AALCC Secretariat has prepared an overview of the progress
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made at the two sessions. The AALCC Legal Advisers Meeting in New York
considered this item and in the light of the views expressed, the Secretariat
updated its Note and placed it before the Tokyo Session.

6. The United Nations Decade of International Law

In order to gather specific proposals for the programme for the Decadc.and
on appropriate action to be taken, the Secretary-General of lhfe Un.lted Na.tlons
was requested to seek the views of Member States, upproprlale international
bodies and non-governmental organisations and to submit a report thereon to the
Forty-fifth Session of the General Assembly.

In the light of the proposals received, a working group of the Sixth Committee
in the course of the Forty-fifth Session of the General Assembly was constituted
and charged with the preparation of a generally acceptable programme for the
United Nations Decade of International Law.

The General Assembly of the United Nations at its Forty-seventh Session,
adopted a programme for the activities for the second term (1993-94) of the
United Nations Decade of International Law. The Committee at its Kampala
Session (1993) mindful of the UN.G.A. resolution 47/32 of 25 November 1992
inter alia directed the Secretariat to continue its efforts towards the realization of
the objectives of the United Nations Decade of International Law.

The brief prepared for the Tokyo Session includes the report of the AALCC
Secretariat forwarded to the office of the Legal Counsel of the United Nations in
pursuance of the above resolution.

7. World Conference on Human Rights : Follow-up

In view of the importance of the World Conference on Human Rights, the
Committee, at its Thirty-first Session held in Islamabad in February 1992,
decided to mandate its Secretariat to monitor the preparatory process of the

Conference, focussed on the issues with legal implications and to make necessary
studies.

At Kampala Session an open-ended Working Group was established to
Brepare a draft Declaration on Human Rights. The draft Declaration, entitled
Kampala Declaration on Human Rights”, was formally adopted by the Committee
on 6 February 1993, which was then submitted to the Fourth Session of the
Prepcom for the World Conference.

While adopting the Kampala Declaration, the Committee further approved
the Work Programme concerning the World Conference proposed by the Secretary-
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General and decided to put the item “World Conference on Human Rights and its
Follow-up” on the agenda of its Thirty-third Session.

For the consideration of the Committee at its Tokyo Session, the Secretariat
prepared a comprehensive brief on the subject item. Deliberations on the item
focussed on the assessment of the final outcome of the World Conference, inter
alia its legal implication, including the promotion of the universal acceptance of
international conventions on human rights, and on the major outstanding issues
such as the creation of a High Commissioner for Human Rights.

8. International Trade Law
(i) Legal Aspects of Privatization

The AALCC had been taking up at each of its annual sessions Trade Law
Matters in a Standing Sub-Committee on International Trade Law which usually
met concurrently with the Plenary sessions. However, for the Tokyo Session the
Trade Law Sub-Committee did not meet. In its place a Special Meetings on
‘Developing Institutional and Legal Guidelines for privatization and post-
Privatization Regulatory Framework’ was convoked from 18 to 20 January 1994
as an integral part of the Tokyo Session in view of the topical importance of this
subject for developing countries.

Special Meeting on “Developing Institutional and Legal Guidelines for
Privatization and post-Privatization Regulatory Framework’ 18 to 20
January 1994:

It had been proposed that the AALCC as a wider forum of Afro-Asian
cooperation should take the initiative of arranging a Special Meeting on
Privatization to provide the forum for interaction between the invited experts and
legal advisers and other offficials of the AALCC Member States handling
privatization programmes in their respective countries. The aim was to develop
legal and institutional guidelines for privatization and post-privatization regulatory
framework so as to provide an added impetus to the process of privatization in
Africa and Asia.

The work Programme of the Special Meeting was as follows:
1. Macro-economic and legal issues involved in privatization;
2.  Privatization strategies and techniques;

3. Legal reform procedure for restructuring and privatization of public
sector undertakings;

4.  Post-privatization regulatory framework; and
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5. Preparation of institutional and legal guidelines for privatization and
post-Privatization regulatory framework.

At the Special Meeting a resolution was adopted which is reproduced in this
chapter-

(i) Legislative Activities of the United Nations and other International
Organizations concerned with International Trade Law:

The Secretariat presented a report on the recent legislative developments in
the field of international trade law. The purpose of preparing such reports is to
keep the Member Governments abrezast with the recent developments in the field
of’intemational trade law. The organizations covered include UNCTAD,
UNCITRAL, UNIDO, UNIDROIT and the Hague Conference on Private

International Law.

(iii) Debt Burden of Developing Countries

The study prepared for the Tokyo Session proposes to examine the recent
developments in the area of debt reduction strategies and the appropriate plans
needed for an efficient debt management programmes.The study, at the outset,
looks into the roots of the debt burden problems, especially taking into account
the economic and political realities of Asian-African countries, it also refers
briefly to the outcome of the various international initiatives proposed by
industrialized countries and other international agencies. In the overall context of
the international economic relations, the study identifies the changing nature of
strategies adopted for the alleviation of debt burden.

The emphasis in the work programme of the U.N. Decade of International
Law has encouraged the AALCC to publish its studies on the basis of which the
various topics are discussed and debated. To attain the objective of encouraging
study, dissemination and wider appreciation of international law, the Committee

has been bringing out the Study-oriented Reports of its annual session for the last
few years.

Itis the belief that this Report would be useful to the international lawyers and
Tesearchers all gver. '

New Delh;,

Frank X. Njenga
Ist May, 1994

Secretary-General

(vii)
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I. Asian-African Legal Consultative
Committee

(i) Introduction

The Asian-African Legal Consultative Committee, an inter-governmental
organization was constituted in November, 1956 by the Governments of Burma
(now Myanmar), Ceylon (Sri Lanka), India, Indonesia, Iraq, Japan and Syria. The
Committee has at present a membership of forty-four countries,' comprising
almost all the major States from Asia and Africa. The Committee’s annual
sessions are attended by more than fifty observer delegations representing
governments and international organizations fromall regions consistent with the
global impact of its work in a number of fields, every year. The aim of the
Committee, as originally envisaged, was to serve as an advisory body to its
member governments in the field of international law and as a forum for Asian-
African co-operation in legal matters of common concern. Its activities have been
broadened from time to time keep pace with the requirements of its member
governments. The Committee as the only organization at governmental level
embracing the two continents of Asia and Africa has also oriented its activities
to complement the work of the United Nations in several areas. In the light of the
Committee’s growing involvement with the work of the United Nations, the
General Assembly by a Resolution, adopted at its Thirty-fifth Session in 1980
decided to accord the Committee Permanent Observer Status at the United
Nations; a distinction which it shares with many other inter-governmental
Organizations. The Committee holds its annual sessions in its member countries

Arab Republic of Egypt: Bahrain, Bangladesh; China Cyprus; Gambia; Ghana; India; Indoniesia; Islamic
Republic of Iran; Iraq; Japan; Jordan; Kenya; Democratic People’s Republic of Korea; Republic of Korea;
Kuwait; Libya; Malaysia; Maruitius; Mongolia; Myanmar; Nepal; Nigeria; Oman; Pakistan; Philippines;
Qatar; Saudi Arabia; Senegal; Sierra Leone; Singapore; Somalia; Sri Lanka; State of Palestine; Sudan;
Syria; Tanzania; Thailand; Turkey; Uganda; United Arab Emirates; and Republic of Yemen; Botswana
is an Associate Member.

Australia and New Zealand have the status of Permanent Observers.




on the basis of invitations received. In addition, consultations and meetings are
held throughout the year, in Working Groups or special meetings related to
specific topics.

The Committee’s Secretariat is located in New Delhi and is headed by an
elected Secretary-General. He is assisted by Deputy Secretaries General and
Assistant Secretaries General who are senior officers of Member Governments
senton secondmentbesides the regular staff of the Secretariat in professional and
administrative categories. The Committee also maintains Permanent Observer
Missions to the United Nations both at New York and at Vienna.

Membership of the Committee is open to Asian and African countries
desirous of participating in the Committee in accordance with its Statutes and
Statutory Rules. Any such government has to address a written communication
to the Secretary-General of the AALCC intimating its desire to participate in the
Committee as a full or an associate member and stating its acceptance of the
Statutes and Statutory Rules. This communication is circulated among the
Member Governments with a request for submission of their comments within a
period of six weeks. Unless objections are received from not less than one-third
of the total membership of the Committee, the government concerned is declared
admitted as a member. The only distinction between full members and associate
members is that the associate members have to pay a fixed contribution and
can not participate in the policy or organisational matters.

Activities of the Committee

The Committee and its Secretariat work closely with its Member States
particularly in the context of advisory role, resulting in frequent consultations
between the Secretary-General of the Committee and the Member Governments.

During the first ten years of the Committee’s establishment its main functions
centered on consideration of international legal question referred to the Committee
by its Member Governments. Some of the topics so referred were of considerable
importance to the region where uniformity of approach was desirable. The
subjects considered by the Committee during this period included Diplomatic
Immunities and Privileges; Immunity of States in respect of Commercial
Transaction; Extradition of Fugitive Offenders; Status and Treatment of Aliens;
Dual or Multiple Nationality; Legality of Nuclear Tests and the Rights of
Refugees.

Since 1968, the emphasis of the Committee’s work has been on rendering
assistance to the Member Governments to prepare themselves on some of the
major international questions before the United Nations and especially those of
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Plenipotentiary Conferences. In this connection, mention may be made of the
Vienna Convention on the Law of Treaties and the Negotiations on the Law of
the Sea spread over a period of eleven years. More recently, the Committee has
actively been involved in the preparatory and follow-up work related to the
United Nations Conference on Environment and Development, held in Brazil in
June 1992 and the World Conference on Human Rights held in Vienna in 1993.

With the establishment of the Committee on a regular footing, the United
Nations had evinced considerable interest in the Committee’s activities and close
collaboration has been developed not only through inter-secretariat consultations
but also through the Committee’s participation in a number of plenipotentiary
conferences convoked by the United Nations. In the year 1960 the Committee
entered into official relations with the International Law Commission (ILC) in
pursuance of which the Commission is traditionally represented by its Chairman
at the Committee’s regular sessions. The Committee is also represented by its
Secretary-General at the Annual Session of the ILC. In 1968 the Committee was
accorded the status of a participating inter-governmental organization at the
UNCTAD andin 1970 official relations between the Committee and UNCITRAL
were established. In addition, the Committee has been working in ciose co-
operation with the United Nations High Commissioner for Refugees (UNHCR),
the United Nations Environment Programme (UNEP), the International Maritime
Organization (IMO), the Food and Agricultural Organisation (FAO), International
Atomic Energy Agency (IAEA) and various regional Economic Commissions of
the United Nations. The Committee also maintains relations with the
Commonwealth Secretariat, the Hague Conference on Private International Law,
the UNIDROIT, the Organisation of African Unity (OAU), the League of Arab
States, and other regional, inter-governmental organisations.

For a few recent years the Committee’s activities have been devoted to the
field .Of economic relations and trade law. In this area the Committee has been
working closely with the UNCTAD and UNCITRAL as a participating inter-
governmental organisation. In addition, special subjects of importance to Member
givuesmr.nepts have.been takenupsuch as preparation of Standard/Model Contracts
B! € In International trade transactions relating to commodities and model
séha;::lafgre.ements' on prgmotion and p'rote.ction of investments, formulation of
. or'mdustrlallsatlon anq organization .of dispute settlement system in
| ik mdttefrs thrgugh estal_)hshr_nenF of Reglonal Centres for Arbitration and
Arbitra[:i enl: of national arbxtral_ institutions. Three Regional Centres for
B aronl ave so far been constituted gnder the auspices of the Committee
Sponsoredetocate'd in Kuala Lgmpur, Cal.ro and Lagos. The Committee also

Wo ministerial meetings on regional co-operation in industry, one in
Uala Lumpur in 1980 and the other in Istanbul in 1981.




The items on the current work programme of the Committee comprises the
following: Preparation of notes and comments on agenda items before the Sixth
Committee and items having legal implications for the Annual Session of the
General Assembly; United Nations Decade of International Law; Status and
Treatment of Refugees; International Rivers; Law of the Sea; Mutual Co-
operation on Judicial Assistance; Jurisdictional Immunities of States; Legal
Framework of the Zone of Peace; UN Conference on Environment and
Development (UNCED); Elements of a Legal Instrument on Friendly and Good
Neighbourly Relations of States of Asia, Africa and the Pacific; Indian Ocean as
aZone of Peace; Environmental Protection;Control of Transhoundary Movement
of Hazardous Waste and its Disposal; Deportation of Palestinians as a violation
of international law, particularly the 1949 Geneva Convention; Responsibility
and Accountability of former colonial powers legal aspects of privatization; Debt
burden of developing countries; Regional co-operation in Industries; World
Conference on Human Rights; Follow-up of the work of ILC. UNCITRAL,
UNIDO and UNCTAD; Hague Conference and UNIDROIT on legal issues and
preparation of notes and comments as may be necessary; Periodic meetings of
Legal Advisers of members governments; Training Programme; Rendering of
assistance by the Committee’s Secretariat to a Member Governmenton any topic
of particular interest to that government upon request.

International Seminar on the Palestinian Question, New Delhi 1992

Towards the implementation of the recently concluded Cooperation
Agreement between the AALCC and the League of Arab States, a Seminar on
Legal aspects of the Palestinian question was organised jointly by the AALCC
and the League of Arab States Mission in New Delhi on27th and 28th November,
1992. 1t provided an occasion to celebrate the International Day of Solidarity with
the Palestinian People. The AALCC Secretariat contributed a paper entitled
“Legal Aspects of the Palestine Question.” A Resolution of Solidarity was
adopted at the conclusion of the Seminar.

Election of the Secretary-General

The term of the present Secretary-General, Mr. Frank X. Njenga will be
expiring on the 9th May 1994. The matter ‘Election of the Secretary-General’ was
discussed at a meeting of the Heads of Delegations at the Tokyo session Mr. Tang
Chengyuan, Deputy Director-General Department of Treaty and Law, Ministry
of Foreign Affairs of the People’s Republic of China was unanimously elected as
the next Secretary-General of the AALCC. His three-year term begins on the
10th May 1994.
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(i) Co-operation between thé United Nations and the Asian-African
Legal Consultative Committee

The General Assembly, at its thirty-fifth session, accorded permanernt observer
status to the Asian-African Legal Consultative Committee and invited
the Committee to participate in its sessions and work in the capacity of an
observer. In February 1981, AALCC established a permanent observer mission
to the United Nations. On the occasion of the Commemoration of the Committee’s
twenty-fifth anniversary, the Assemibly, at its thirty-sixth session, requested the
Secretary-General of the United Nations to carry out consultations with the
Secretary-General of AALCC to further strengthen and widen the scope of the
co-operation between the two organisations. A co-operative framework was
subsequently established and was noted with deep satisfaction by the Assembly
at its thirty-seventh session. At its thirty-eighth session, the Assembly requested
the Secretary-General of the United Nations to continue to take stepsto strengthen
the co-operation between the United Nations and AALCC in the field
of progressive development and codification of international law and other areas
of common interest. At its thirty-ninth session, the Assembly commended
AALCC for orienting its programme to strenthen its supportive role to the work
of the United Nations in wider area. At its fortieth session, the Assembly took note
of the study on the strengthening of the United Nations prepared by AALCC (A/
40/726 and Corr. 1, annex), as well as the study on the role of the International
CO}JIt of Justice (A/40/682, annex) and other efforts of AALCC in the continuation
of lt.S programme of support to the work of the United Nations. At its forty-first
Sessmn' the Assembly noted with appreciation the continuing efforts of the
Commlttee towards stengthening the role of the United Nations and
its va‘nc?u‘s organs, including the International Court of Justice, through programmes
2231;1:::;;,‘1’65 undertakeq by it. The General .Assembly appreciated the
| T i gtrogress achieved du_rmg. the .past.flve years towards enhancing

ween the two organisations in wider areas.

Ip May 1987, following a series of consultations and meetings between the
AAClals of the United Nations and the then Secretary-General of the
fOIIcI)Jv(v:i(r:l’ a pr(_)gramme of Co—ope'ration was drawn up which identified the
E Confg specnfl'c areas: Co-operat:ve framework; Representation at Meetings
B CI'C‘I.ICCS, Sixth Committee Matte'rs; Law of the Sea Matters; Question
- hgl:es: Efff)rts' towards strc':ngthemng the Role of the United Nations
gh Rationalization of functional modalities; Illicit Traffic in Narcotic
Tugs; International Economic Co-operation for Development, Zone of
ace and International Co-operation. ’

offj




Cooperative framework

Consultations are routinely conducted on matters of common interest between
the secretariat of AALCC and the competent offices and organs of the United
Nations, in particular, regarding representation at meetings and sessions, exchange
of documentation and information, and the identification of areas where the
supportive role of AALCC mightbe most productive. In light of these consultations,
AALCC has tried to orient its work programmes to accord priority to matters that
are of current interest to the United Nations and to initiate actions with a view to
strengthening the role of the United Nations. The areas of cooperation now cover
matters in the economic and humanitarian fields in addition to progressive
development and codification of international law.

Representation at meetings and conferences

The AALCC was represented at various meetings and conferences held under
the auspices of the United Nations and its organs and agencies, including the
regular session of the General Assembly, the International Law Commission, the
United Nations Commission on International Trade Law (UNCITRAL), the
Preparatory Commission for the International Sea-Bed Authority and for the
International Tribunal for the Law of the Sea, the United Nations Conference on
Environment and Development, the Meeting of Senior Environmental Law
Expertson the Progress made onthe 198 1 Montevideo programme and preparation
for the second Meeting on Development and Periodic Review of Environmental
Law held at Geneva in July 1991, the International Working Group on the
Creation of an Effective International Crime and Justice programme held at
Vienna in August 1991, the United Nations Conference on Environment and
Development (UNCED) and the World Conference on Human Rights 1993.

Role of the United Nations and the United Nations Decade of International
Law

For the commemoration of the fortieth anniversary of the United Nations, the
AALCC Secretariat prepared a study on “Strengthening the role of the United
Nations through rationalization of functional modalities with special reference tc
the General Assembly” (A/40/726 and Corr. 1, annex). The study provided an
overall assessment of the functioning of the United Nations focussing on certain
specific matters and issues. Subsequently, the AALCC prepared a set of
recommendations on the improvement of the functioning of the General Assembly
(A/41/437, Annex). The AALCC continues to follow-up the implementation of
the relevant resolutions relating to this subject as well as the progress on various
other related proposals.
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pursuant to General Assembly resolution 44/23 of 17 November 1989, in
which the Assembly, inter alia, declared the period 1990-1999 as the United
Nations Decade ofIntefr.wtional Law, the Secretariat of AALCC prepared a paper
identifying a number of issues involved and of activities that may be taken during
the Decade. A report on the role that AALCC could play in the realization of the
objectives of the Decade was submitted to the Secretary-General under that topic

(A/45/430- annex).
promoting wider use of the International Court of Justice

At the fortieth session of the General Assembly, an AALCC Study on the
question of possible w1(.ier use of the International Court of Justice by a
compromis when the parties so agree, was submitted and circulated to member
States (see A/40/682, annex). The study focussed attention on the advantages to
be obtained by using the Court or its Special Chamber in preference to usi;g ad
hoc arbitral tribunals. A colloquium on the role of the Court in disputes referred
to it by Member States by means of special agreement was subsequently held at
the United. Nations Headquarters to provide opportunities for in-depth explanation
of the available procedures under the Rules of the Court for resolving disputes in
matters referred under special agreements, with special reference to hearing of
cases by a chamber of the Court at the request of the parties.

A.meeting of the Legal Advisers of the member States of AALCC, convened
at Ufuted Nati'ons Headquarters in New York in November 1991,’inter alia
gft?:l;;dzf:itchce Lssue oj peaceful settlement of disputes. Recently, the Secretariat
i Imematioas :mC ertaken preparation of a study on the enhanced utilization
. Ofthna ourt of Justice in matters relating to the protection and
e B o SUbe environment. A memorandum outlining the basic approach of
e s mlltdtel;i to the Registrar of the International Court of Justice. In
e, “,[Jnite(;uN e noted that the Gener.al Assembly, in its resolution 44/
B B a;‘lons Decade o.f International Law”, recognizes that one of
e Settlemee: of thg Decade is to promote means and methods for the
MeSpect fo g1 Im: of disputes between. States, including resort to and full

mational Court of Justice.

Meas ,
Ures designed to further the work of the Sixth Committee

Purgy i
k ) .
! Nt to its programme of rendering assistance to its member States for

live o = )
1982. g:tlclpatlon in the work of the General Assembly, AALCC has, since
lll : ingptéll.lred notes and comments on items before the Sixth Com;rﬁttee
con, e € report of the International Law Commission. In addition’

ons have been arranged from time to time during the General Assembl):



between the representatives of member States of AALCC and other interested
governments to provide opportunities for an exchange of views on those matters.

AALCC continues to maintain its links with the International Law Commission
and has included in its current work programme the question of non-navigational
uses of international watercourses a subject under consideration by the
Commission. At its thirty-first session, the Committee, inter alia, requested the
International Law Commission to take up as a priority item the subject “Legal
aspects of the protection of the environment of areas not subject to national
jurisdiction (global commons)”. Collaboration has also continued between
AALCC and UNCITRAL. The secretariat of AALCC was represented at the
UNCITRAL Congress on Uniform Commercial Law in the Twenty-first Century,
heldiin New York in May 1992, in conjunction with the twenty-fifth session of
UNCITRAL.

Measures for the promotion of ratification and implementation of the
United Nations Convention on the Law of the Sea

The AALCC has considered the question of encouraging and facilitating the
ratification of the United Nations Convention on the Law of the Sea, and has urged
its member States signatories to the Convention to ratify it in order to allow its
early implementation. AALCC has also made an appeal to all other States to
consider ratifying or acceding to the Convention at the earliest possible date. At
its Cairo (thirtieth) session in 1991, AALCC considered a note prepared by its
secretariat on the significance and cost of ratification of the Law of the Sea
Convention. Subsequently, AALCC also discussed matters relating to the
Preparatory Commission for the International Sea-Bed Authority and for the
International Tribunal for the Law of the Sea. At its thirty-first session, AALCC
urged the International Law Commission to consider including in its work
programme an itementitled “Reservation for peacetul purposes of the international
sea-bed area and the high seas for marine scientific research.”

International economic cooperation for development

Since the eleventh special session of the General Assembly, held in 1980,
AALCC has concentrated on the question of international economic cooperation
for development and, to this end, it has participated in the sessions and meetings
of the Economic and Social Council, UNCTAD and UNCITRAL. Various
suggestions have been put forward for consideration by its members. AALCC has
also prepared model bilateral agreements for promotion and protection of
investments, so as to generate a wider flow of capital and technology to the
developing countries in the Asian-African region. Steps are now being taken to
promote wider appreciation of the models among the Governments of the Asian-
African region.

8

The AALCC has been able to prepare a legal framework for industrial joint
yentures. It has compiled the relevant information and successfully prepared a
legal guide on joint ventures similar to the one prepared by UNCITRAL on
drawing up of international contracts for industrial works.

Under an AALCC scheme for settlement of disputes in economic and
Commercial transactions, three regional arbitration c_entres havebeen est.abllshed
at KualaLampur, Cairo and Lagos. One of the objectives of these ce_ntre§ isto help
:n the promotion and implementation of the UNCI_TF_{AL 'dl-‘bltl‘ﬂtlon. rul_es.
Negotiations concerning the establishment of another 31m1]arreglonalarbltratlon
centre at Tehran, intended primarily for oil arbitration, are going on.

In response to a request, the secretariat of AALCC prepared a feasibility study
on establishing a centre for research and development of legal regimes applicable
to the economic activities in developing countries. The secretariat of AALCC
prepared a further study on how to strengthen its capabilities to collect and
disseminate information and data from various United Nations agencies and other
bodies. A Data Collection Unit has been established recently at its headquarters
at New Delhi to acquire expertise in collecting and analysing the necessary data
and to develop the requisite expertise.

The AALCC secretariat included the topic ‘Legal Aspects of Privatizationon
its agenda in 1991 and has since then been able to prepare ‘Legal Guidelines for
Privatization Programmes’. During the Tokyo session a special meeting on
Privatization was convened with the assistance of the World Bank.

An item on the debt burden of developing countries has been on the agenda
of the Committee since its Kathmandu (twenty-fourth) session in 1985. The
subject was also considered by an Expert Group Meeting held at New Delhi in
November 1986. The secretariat prepared several studies on the subject which
were considered by successive sessions. A paper entitled “Legal aspects of
international loan agreements” was circulated at its Singapore (twenty-seventh)
'§ession in 1988. The current phase of work on the subject includes inter alia a
Study of the legal aspects of loan rescheduling. At its twenty-ninth session, the
S€Cretariat of A ALCC was requested to continue monitoring developments in this
field and to formulate a set of legal principles and guidelines on that subject.

Question of refugees

In cooperation with UNHCR, AALCC has, since 1964, been actively
€Ngaged in the study of refugee law and refugee problems. Its work on these
Subjects led to the adoption of its Bangkok principles in 1966 and an addendum

Teto in 1970. This pattern of cooperation was reactivated following the
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adoption by the General Assembly of its resolution 36/38 and the AALCC
decision at its Tokyo (twenty-second) session in 1983. At its Kathmandu
(Twenty-fourth) and Arusha (twenty-fifth) sessions in 1985 and 1986, respectively
AALCC gave detailed consideration to the “principle of burden-sharing”, and a
consensus was reached at the twenty-fifth session that the concept of burden-
sharing had become through the practice of States, “a principle of humanitarian
refugee law”.

At its Bangkok (twenty-sixth) session in 1987, AALCC adopted another
addendum to its Bangkok Principles of 1966, which elaborated the concept of
burden-sharing. AALCC also examined the question of State responsibility in
regard to refugees. At its twenty-firth session, the Secretariat of AALCC was
asked to examine the concept of a safety zone for the displaced persons in the
country of origin. During its twenty-sixth and twenty-seventh sessions, AALCC
held discussions centering on the legal status of such a safety zone and the
circumstances under which a safety zone could be established in the country of
origin of refugees or displaced persons. Currently, the secretariat of AALCC is
re-examining the definition of the term “refugees’’ and is preparing acompendium
of legal principles and case law on various issues relating to refugees. At the
twenty-ninth session, the secretariat was mandated to prepare a study on the rights
and duties of refugees as well as on the obligation of states towards refugees.

In 1991, AALCC organized jointly with UNHCR a two-day workshop at
New Delhi on “International Refugee and Humanitarian Law in the Asian-
African region”. The objective of the workshop was to enhance the awareness of
government authorities of member and non-member States of the region of the
comprehensive character of the international instruments concerning refugees
and, in particular, to promote the ratification of or accession to the 1951
Convention and the 1967 Protocol relating to the Status of Refugees among
AALCC member States. The workshop, inter alia, recommended that the
secretariat of AALCC should consider the possibility of preparing a draft model
legislation relating to refugees. Accordingly a draft model legislation has been
prepared by the Secretariat of AALCC to help its Member States in formulating
their national legislation on the subject and in implementing the 1951 Convention
and the 1967 Protocol and other relevant regional instruments on refugees. The
concept of establishing safety zones for the displaced persons in their country of
origin has also been taken up.

Zones of peace and international cooperation

At its twenty-fourth session, AALCC considered the concept and legal
framework of a zone of peace in the context of a reference made by a member
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State and a preliminary study on the concept prepa.red by tl?e Secrctariat. The
matter was further discussed at the twemy—ﬁfth sess.lon'and it was decided that
anexpert group would consider the contents and 1mphcutu_>ns ofvarlc.)us propgsals
on the establishment of peace zones made within and outside the Uaned Nations.
Thereafter, a study on the Indian ocean as a zone of peace was consnder'ed at the
twenty-ninth session. The secretariat ofAALCQ was requested to estz.1bhsh close
cooperation in this regard with the United Nations Ad Hoc Committee on the

Indian Ocean.

AALCC had included in its work programme a topic entitled “Elem.ents Qf
a legal instruments on friendly and good-neighbourly rel.atlons of_States in Asia
and the Pacific”. At the twenty-sixth session, it was decided to widen the scope
of the topic to include the African region as well and to appplnt the de.legate. of
Mongolia as the Rapporteur. At the twenty-seventh session, the discussion
centered on the Rapporteur’s report. The Rapporteur prepared a furtherreport for
the twenty-ninth session, examining the relevance of certain principles such as
the principle of sovereign equality of States; the non-use of force or threat of
force; peaceful settlement of disputes; respect for territorial integrity and
inviolability of frontiers, the principle of promotion of collective security and
disarmament; and State responsibility.

Illicit Traffic in Narcotic Drugs

Pursuant to a decision taken at the twenty-fourth session, the secretariat of
AALCC prepared a study entitled “International control of narcotic drugs and
psychotropic substances; efforts within the United Nations”. This study was
submitted to the General Assembly on the occasion of the fortieth anniversary of
the United Nations.

Other issues currently before AALCC

At its twenty-seventh session, AALCC included an item on its agenda
entitled “Criteria for the distinction between terrorism and the people’s struggle
for liberation”. The subject was discussed at the twenty-eighth and twenty-ninth
sessions of the Committee. The secretariat was asked to work in close coordination
With the Sixth Committee of the United Nations where a similar item had been
under consideration.

‘ Atits twenty-seventh session, AALCC included an item in its agenda entitled
‘Deportation of Palestinians as a violation of international law, particularly the
1949 Geneva Conventions™. Atits twenty-eighth session, AALCC considered the
CUstomary and codified law relating to occupied territories, and briefly discussed
the duties of occupying power. The Committee then directed its secretariat to
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undertake a comprehensive study on the subject, including the question of
payment of compensation to Palestinians. The study prepared by the secretariat
was considered by AALCC at its twenty-ninth Session, which directed the
secretariat to prepare a further study taking into account all legal aspects of the
matter, including the issues of resettlement in violation of international law by
Israel of a large number of Jews from the former Soviet Union into Palestine.
Thereafter the matter was also considered at its thirty-first and thirty-second and
thirty-third sessions, held in Islamabad and Kampala and Tokyo respectively.

At its twenty-ninth session, the Committee directed the secretariat to undertake
a study on cooperation between the Asian-African Countries to ban the dumping
of toxic and other wastes into their countries and to cooperate in the formulation
of regional or sub-regional conventions banning the dumping of toxic and other

wastes.

At its thirty-first session (1992) the AALCC secretariat was mandated to
monitor the preparatory process of the World Conference on Human Rights to be
held in Vienna in June 1993. A document entitled ‘Preparation for the World
Conference on Human Rights’ was prepared by the secretariat for consideration
at the Kampala session with a view to exchanging views and developing possibly
a common position on the basic principles of human rights. At the Tokyo session
a study highlighting the outcome of the World Conference on Human Rights and
its follow-up had been discussed.

(iii) AALCC’s Legal Advisers Meeting, New York 1993.

For several years now it has become the practice to convene meetings of the
AALCC Legal Advisers in New York during the Sessions of the General
Assembly. Such meetings have assumed great importance. Apart from the legal
advisers of Member States, a large number of Legal Advisers from Non-member
States and the representatives of United Nations, International Law Commission
and other United Nations Agencies participate at these meetings. The recent
meeting was held on 27th October 1993 at the United Nations Headquarters and
was quite successful. The then President of the Committee Mr. A.K. Mayanja, the
Third Deputy Prime Minister, Minister of Justice and Attorney-General of
Republic of Uganda presided over the Meeting.

The following Member States attended the Meeting:Bangladesh, Botswana,
China,Cyprus, Egypt, India, Indonesia, Iraq, Japan, Kenya, Libyan Arab
Jamahiriya, Mongolia, Myanmar, Nepal, Nigeria,Qatar, Saudi Arabia, Senegal,
Sierra Leone, Singapore, Sri Lanka, Sudan, Syrian Arab Republic, Turkey,
Uganda, United Arab Emirates, Tanzania and Yemen. The Non-member States
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who were represented included Algeria, Australia, Canada, Cameroon, Holy See,
Mozambique, New Zealand, Romania, South Africa, Sweden and Tunisia.

The Meeting was also attended and addressed by the Under-Secretary
General for Legal Affairs; the Legal Counsel of the United Nations Dr.. C.A.
Fleischhauer, the Executive Director of UNEP, Madam Dowsdell,. the Chairman
of the International Law Commission, Mr. Julio Barboza, thg Chairperson of the
Sixth Committee, Madam Maria del Luijan Flores, the Chanrmap of the Fourth
Committee and the Chairman of the Ad Hoc Committee on Indlap Ocean as a
Zone of Peace. Mr.Stanley Kalpage and the Chairman of the Working Group on
United Nations Decade of International Law Mr. Sanil Mohammad, Mr.Andrey
Vasilyav, representing Mr. Nitin Desai, the Under-Secretary General for
Sustainable Developmentand Co-ordination and the representative of Ambassador
El-Araby, the Chairman of the Working Group on the Agenda for peace. The
representatives of the International Red Cross Mrs. Huang T. Huynh and the
European Community’s Ms. A.Kung also attended the Meeting.

The Agenda of the Meeting set out three items namely: (i) A review of the
World Conference on Human Rights; (ii) the outcome of the Second Session of
the Intergovernmental Negotiating Committee for the Elaboration of an
International Convention to Combat Desertification in those countries
Experiencing Serious Drought and/or Desertification, particulary in Africa, held
in Geneva from 13 to 24 September 1993 and (iii)) An Agenda for Peace :
Preventive Diplomacy and Peace-Keeping.

The Chairman, Mr. A.K. Mayanja stressed the importance of the items placed
on the Agenda of the Legal Advisers Meeting.

The AALCC Member States who made statements on various items were :
Bangladesh, China, Egypt, India, Indonesia, Japan, Kenya, Myanmar, Nigeria
and Sri Lanka. The observer delegate from Sweden Mr. Hans Corell also
addressed the Meetings. A summary of the observations is as follows :

The delegate of China noted the important role of the AALCC in the gradual
development of the international law and the coordination of the practices of
various countries. In his view the study “Agenda for Peace” would have positive
impact on the UN capabilities of maintaining world peace and promoting
development in all countries in the new world situation. Noting the emergence
Ofunprecedented opportunities forthe UN Peace-Keeping Operations, he expressed
the hope that such operations would reflect the spirit of the UN Charter and be in
4Ccordance with the purposes and principles of the Charter. In his view, such
OPerations should facilitate political settlement of disputes and conflicts rather
af‘ overemphasizing the means of U.N. Military intervention and the
Ndiscriminate use of enforcement methods. The U.N. Peace-Keeping operations
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and other actions should be taken within the financial and material resources of
the organization and accord full recognition of the role of the parties concerned
and the relevant regional organizations.

With regard to the negotiations on the Convention on Prevention of
Desertification, the delegate of China addressed the following crucial issues : (a)
the scale of the desertification problemas a global issue and according at the same
time priority attention to Africa; (b) utilization of regional agencies; (c) new and
additional financial resources; (d) regional annexes or protocols to be part of the
Convention and (e) support to the position taken by the Group of 77.

The Delegate of Indonesia echoing the views of the Non-Aligned countries
on the topic “Agenda for Peace” stated that “........ resort to preventive diplomacy
could be pursued through early identification of political contlicts, engagement
in peace-keeping where conflict occurs, preservation of post-conflict peace
through peace-keeping and assistance in the implementation of agreements
achieved, post-conflict peace building as well as the adoption of measures to
redress the political and social and economic causes of conflicts.”

Referring to the World Conference on Human Rights he termed it as “a
watershed event in the international effort to promote and protect the inalienable
and fundamental rights of men, women and children”. In his view unlike other
areas of human rights, the right to development had yet to receive a United
Nations mechanism for proper monitoring and for guiding its implementation. He
noted with satisfaction certain positive outcomes of the World Conference on
Human Rights such as the consideration of the establishment of the U.N. High
Commissioner for Human Rights. He briefly outlined the work undertaken by
NAM inthis regard. In his view, rather than establishing such a new body, it would
be more beneficial to work within the existing mechanisms in such a way as to
provide technical support for developing countries. Further, human rights and
their protection and promotion should be based on national legislations which
reflected the cultural, historical and religious background of respective States.

He reaffirmed his country’s readiness to participate in the negotiating process
of Desertification Convention. He referred to the NAM’s positive approach in
this regard and noted that the lasting solution to global environmental problems
should be considered from the angle of the concept of sustainable development.
In conclusion, he called for the support of developing and NAM countries for the
effective role played by AALCC in these fields for last 36 years.

The delegate of Indiareferred mainly to the issues concerning “desertification”
and ‘agenda’ for ‘peace’. He expressed the view that the draft Convention
concerning desertification prepared by the AALCC Secretariat was very important
and contemporary. Itis a topic of concern and interest to member states in Asian-
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Africanregion. He hoped that it would be studied with great interest by the experts
in his country who were dealing with these topics and participating in the
pegotiations. While referring to the AALCC study on ‘desertification’ as an
«axcellent presentation of issues” he preferred to lay special emphasis on the
question of careful working out of the commitments in the ensuing formal
negotiations. As regards otherideas and principles he made a particular reference
to “the sovereignty of the individual states to exploit their own resources pursuant
to their environment and development policies and the conditioning of this
principle by a complementary responsibility to ensure that activities within their
jurisdiction were controlled and cause no damage to the environment on other
states”. According to him the topic conceming liability was yet to evolve taking
into consideration all these aspects and he particularly pointed out to the work
being done under the auspices of International Law Commission.

The ideas and principles enunciated in the “Agenda for Peace” the delegate
noted, were discussed in one way orthe otherextensively, such as the involvement
of the UN in conflict situations and the powers and the functions of the UN to
promote International Peace and Security. These issues, the delegate of India
pointed out, would clash with issues of sovereignty, issues of independence,
territorial integrity, internal laws, constitutional laws and ultimately at what point
of time the UN should set itself to get involved and at what point of time it would
determine there was abreach in international peace and security. While returnin g
to the Chapter VII of the UN Charter and its implications, he nointed out “........
Chapter VII will come into play only when there is a real threat to peace and act
of aggression has taken place and prior to that differences are there, conflicts are
there, alot of exchange of ideas on a given issue can take place between states and
States do disagree on various matters as neighbours, politically, economically and
otherwise”. So, in his view these were not necessarily the occasions for the UN
to get involved. And at the level of material resources, he was of the view that the
UN lacked the kind of men and material to be very effective. In his view, “Peace
building” was beyond the scope of UN activities in which it was presently
Stl’_uctured. He referred to Chapter VI which provided for concilliatory and
adjudicatory proceeding to resolve a conflict. According to the scheme of the
UN Charter, the dele gate pointed out, “UN did not have a mandatory powerto get

Involved legitimately unless there was a serious threat to international peace and
Security”.

The delegate of Japan viewed the ideas expressed in the document “Agenda
for Pgace" prepared by the Secretariat as interesting and felt that it called for
ﬁxafﬂmation so as to make the peace-keeping function of the UN more effective.
Inhis view, the concepts of peace enforcement unit and preventive diplomacy had
financial implications. The concept of peace enforcement unit, the delegate
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pointed out, marked a step forward especially in the notion of the use of force from
the traditional concept of peace-keeping force. In his country’s view, the time-
tested principles concerning peace-keeping operations should be respected,
limiting the use of force to self-defence purposes. He mentioned Cambodia as a
good example in the recent times and the contribution made by Japan in this
regard. He was agreeable to an exception in certain situations in which case these
concepts elicited some validity; for example, where the authority of the Central
Government was completely destroyed.

The delegate of Myanmar recalled his country’s long-standing association
with the AALCC. He emphasized the AALCC’s role in the area of international
law and stressed that AALCC needed to be selective in its focus in a way which
serve the common interest of the region.

The delegate of Kenya briefly touched upon the orientation of AALCC
programmes and its ability to serve the Member States. He also laid emphasis on
the need to conduct extensive training programmes by the AALCC so as to
maintain its high degree of profile and professionalism.

The delegate of Sri Lanka referred to the item 152 on the agenda of the Sixth
Committee concerning Protection of International Personnel engaged in Peace
Keeping operations. He observed that there were two drafts under considerations
which deserved to be examined particularly in regard to the scope of the
application of the proposed Convention. In his view, the applicability of aregime
of individual criminal responsibility to the type of peace enforcement operations
that were becoming common today was a crucial issue on which there was no
common understanding. The other issue was the range of persons who should be
covered, whether it should be confined to the “blue helmets” or whether it should
evenextent to NGO personnel and if so under what sort of safeguards should they
have formal linkage to the United Nations. These two issues, were related to state
responsibility and should be examined from the legal point of view. He was
confident that the Sixth Committee and the AALCC could make a serious study
before the next intersessional meeting on this subject was convened.

Mr. Hans Corell Legal Adviser of Sweden who is also the current Chairman
of the Council of Europe, Committee of Legal Advisers on Public International
Law, asked for the views of the Legal Advisers particularly from the NAM
countries on the proposed Peace Conference in 1999 and the development of new
instrument on Peaceful Settlement of disputes. These issues were discussed
among the Legal Advisers in Europe.

The delegates of Bangladesh underscored the importance of exchange of

ideas between the AALCC Member States and the Council of Europe on Public
International Law Matters.

The Legal Adviser of Sweden welcomed this suggestion and said that the
pasic purpose was to create collectivity among the legal advisers on important
international legal issues.
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I1. The United Nations Decade of
International Law

(i) Introduction

An item entitled “The United Nations Decade of International Law” was
placed on the agenda of the Twenty-ninth Session of the Asian-African Legal
Consultative Committee held in Beijing in 1990 following upon the adoption
by the General Assembly of resolution 44/23 declaring the Decade of the
Nineties as the United Nations Decade of International Law. The main
objectives of the Decade are:

(i) topromote acceptance of and respect for the principles of international
law;

(ii) to promote methods and means for the peaceful settlement of disputes
between States, including resorttoand full respect for the International
Court of Justice;

(iii) to encourage the progressive development and codification of Inter-
national Law; and

(iv) to encourage the teaching, study, dissemination and wider apprecia-
tion of International Law.

Introducing the item at the twenty-ninth Session of the Committee the
Secretary-General observed, inter alia, that it was appropriate that the
Committee--a unique regional organization whose very raison d’ etre is the
Progressive development and codification of international law--address itself
© and respond to the resolution 44/23 of the General Assembly. The
Committee at its twenty-ninth session after due consideration mandated the
Secretariat to prepare a comprehensive study on the United Nations Decade
Of International Law. Subsequently, the Secretariat prepared and forwarded
10 the Office of the Legal Counsel of the United Nations its observations and



views on the Decade which were reproduced in the Report of the Secretary-
General of the United Nations on the item “The United Nations Decade of
International Law”. At that session the Comrnittee had also decided to
include the item on the agenda of its thirtieth session. The item has thereafter
been considered at each successive session of the Committee as well as at
the meetings of the Legal Advisers of the Member States of the Commuttee.

Introducing the item at the thirty-first Session of the Committee held in
Islamabad in 1992, the Assistant Secretary-General inter alia noted that the
brief prepared by the Secretariat of the Committee endeavoured to furnish
an overview of the numerous activities of the Committee since the matter
was last discussed at the Committee's Thirtieth Session, with a view to
preparing comments for transmission to the Office of the Legal Counsel of
the United Nations. After due deliberations the Committee at its thirty-first
Session resolved that the item should be placed on the agenda of the meeting
of the Legal Advisers of Member States of the Committee during the Forty-
seventh Session of the General Assembly in New York. In May 1992 the
AALCC Secretariat transmitted to the Legal Counsel of the United Nations
a report on the activities of the Committee relating to the objectives of the
Decade and observations on the United Nations Decade of International
Law.

The matter was thereafter discussed at the thirty-second Session of the
Committee held in Kampala in 1993. Introducing the item the Assistant
Secretary-General stated inter alia that General Assembly Resolution 46/33
had invited all international organizations to provide information on the
activities that they had undertaken in the implementation of the objectives
of the Decade, and that the AALCC Secretariat had accordingly furnished to
the Office of the Legal Counsel of the United Naticns some notes and
comments in that regard. At that session the Committee reaffirmed the
importance of strict adherence to the principles of international law as
enshrined in the Charter of the United Nations and requested the Member
States to continue to give serious attention to the observance and
implementation of the Decade. The Committee accepted the offer of the
Government of the State of Qatar to host an international conference under
the auspices of the AALCC on the implementation of the principles of the
new international law within the new international order and decided to place
the item “United Nations Decade of International Law™ on the agenda of its
thirty-third session.

It may be recalled that the General Assembly by its resolution 47/32
entitled “U.N. Decade of International Law”, adopted the programme of
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activities to be commenced during the second term (1993-94) of the Decade.
That resolution had inter alia invited all States and international organizations
and institutions referred to in the programme to submit to the Secretary-
General interim or final reports for transmission to the General Assembly at
its forty-eighth Session or, at the latest, its forty-ninth session; and requested
the Secretary-General to submit, on the basis of such information, a report
to the General Assembly at its forty-eighth session on the implementation of
the programme. The AALCC was among the international organizations
which were requested to submit information on the implementation of the
programme and views on possible activities for the next term of the Decade.

It may be recalled also that paragraph 3 of Section V of the “Programme
for the activities for the second term (1993-94) of the United Nations Decade
of International Law™ as adopted by General Assembly Resolution 47/32 had
directed the United Nations Secretariat to draw up a preliminary plan for a
possible United Nations Congress on public international law, based on the
proposal that the congress should be held in 1994 or 1995, and submit it to
the Sixth Committee for consideration by general agreement at the forty-
eighth Session of the General Assembly. Paragraph 7 of the aforementioned
resolution called upon the Secretary-General to submit to the Assembly at
its forty-eighth Session a report containing the above-mentioned plan. Pursuant
to that request informal consultations were held with the members of the
Sixth Committee on a draft preliminary operation plan for a possible United
Nations Congress on public international law and a report thereon was
submitted by the Secretary-General to the General Assembly at its forty-
eighth session. The Report of the Secretary-General on'a preliminary
operational plan for a possible United Nations Congress on public international
law has been given in the Section iii, “Secretariat Brief” of this chapter.

The AALCC Secretariat proposes during the year ahead, apart from
making its contributions to the International conference on International
Legal Issues Arising Under the United Nations Decade of International Law
to be hosted by the State of Qatar in March 1994, to continue its modest
end?avours to contribute to the attainment of the objectives of the United
Nations Decade of International Law. It proposes to promote the acceptance
of al_l(? respect for the principles of international law by undertaking an
€mpirical survey of the ratification of key multilateral international
conventions with a view to assisting Member States who have not already
done so to accede to or ratify those conventions. Simultaneous with this
endeavour the Secretariat proposes to undertake a study of the reservations
Where applicable, which the Member States of the Committee may have witl;
fegard to these multilateral instruments. It may be stated in this regard that
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the International Law Commission had at its Forty-fifth Session decided,
subject to approval of the General Assembly, to include in its programme of
work an item entitled “The Law and Practice Relating to Reservations to

Treaties™.

Thirty-third Session: Discussions

Introducing the item at the thirty-third session the Secretary-General
said that the item entitled “The United Nations Decade of International Law”
had been on the work programme of the Secretariat of the Asian-African
Legal Consultative Committee since its twenty-ninth Session held in Beijing
in 1990 and had thereafter been considered at successive sessions.

At its thirty-second Session held in Kampala (Uganda) in 1993 the
Committee reaffirmed the importance of strict adherence to the principles of
international law as enshrined in the Charter of the United Nations and
requested the Member States to continue to give serious attention to the
observance and implementation of the Decade. The Committee accepted the
offer of the Government of the State of Qatar to host an International
Conference, under the auspices of the AALCC, on the Implementation of the
Principles of the New International Order.

Thereafter in pursuance of General Assembly Resolution 47/32 entitled
the “United Nations Decade of International Law” which adopted the
programme of activities during the second term i.e. 1993-94 of the Decade
of International Law, the Secretariat of the AALCC forwarded to the office
of the United Nations Legal Counsel its observations on the second term of
the Decade.

The Secretary-General observed that the General Assembly Resolution
47/32 had directed the United Nations Secretariat to draw up a preliminary
plan for a possible United Nations Congress on Public International Law
based on the proposal that the Congress should be held in 1994 or 1995, and
submit it to the Sixth Committee for consideration by general agreement at
the Forty-eighth Session of the General Assembly. The Report of the UN
Secretary-General on a preliminary operational plan for a possible United
Nations Congress on International Law is also annexed to the Secretariat
brief, which has been reproduced in this chapter. He stated that the Sixth
Committee had recommended a Congress on Public International Law to be
held in 1995.

The Secretary-General further stated that the Secretariat of the AALCC
proposed, for the year ahead, apart from making its contribution to the
International Conference on International Legal Issues Arising Under the
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United Nations Decade of International Law to be hosted by the State of
Qatar in March 1994, to continue its modest endeavours to contribute to the
attainment of the objectives of the United Nations Decade of International
Law. It was also proposed to promote the acceptance of and respect for the
princip]es of international law by undertaking an empirical survey of the
ratifications of key multilateral international conventions with a view to
assisting Member States who had not already done so, to accede to or ratify
those Conventions. Simultaneously with this endeavour the Secretariat
proposed to undertake a study of the reservations, where applicable, which
the Member States of the Committee might have with regard to these
multilateral instruments. In this regard the International Law Commission
had at its Forty-fifth Session decided, subject to approval of the General
Assembly, to include in its programme of work an item entitled *“‘the Law and
Practice Relating to Reservations to Treaties”.

The Delegate of Japan observed that in view of the new challenge arising
from the end of the cold war the importance of observing the principles of
International Law in order to establish a peaceful international community
needed to be recognised. It was necessary that all members of the Committee
shared the view of the importance of the Decade. The delegate stated that his
Government had undertaken various activities for the promotion of
understanding of International Law which included the invitation and
preparation of this session of the Committee. These efforts were based on the
belief that the activities of the Committee as an organ to provide legal
ass.istance and make recommendations to participating States would help
Asian and African countries to strengthen their ties in promoting the rule of
law in Asia and Africa.

With regard to the promotion of means and methods for the peaceful
settlement of disputes between States, which was one of the important pillars
of the Decade of International Law, his delegation appreciated the initiative
taken by the Secretary-General of the United Nations in establishing the
Trust Fund to assist States in the settlement of disputes through the
Interrllational Court of Justice. The Government of Japan had made a
Contribution of US $ 25,000 for 1993.

'He welcomed the decision of the General Assembly of the United
ina;l;;; to convene a United Nations Congress on Public International Law
e : The ch:ef purpose of the Congress should be the dissemination of

efn_atlonal public law through free exchange of views among the various
Participants. Towards this end, it was desirable that, as far as possible, the
fgress should be an informal one. In the view of his delegation the
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Congress should not aim at producing a declaration or any other kind of
formal or binding document. As for the specific timing of the Congress in
1995, his delegation supported the view that convening of the congress
should be determined in such a way that maximum possible participation is
assured with minimal cost involved.

The Delegate of China stated that according to the Programme of Activities
for the Second Term annexed to the General Assembly resolution 47/32,
there were still a lot of issues to be discussed and to be decided upon. One
of the most important of these was the United Nations Congress on Public
International Law, which was debated in the working group of the Sixth
Committee General Assembly last year. His delegation believed that the
Congress, which would mark the 50th Anniversary of the United Nations,
would have a profound effect on strengthening the role of the United Nations
and in promoting the development and dissemination of international law in
the world, especially in the developing countries. Thus the congress itself
would be a milestone in the history of the development of international law.

His delegation had noted that differences among countries on the agenda
items of the Congress still existed and needed more time for further discussion
and co-ordination. Without a properly negotiated agenda the significance of
the Congress would be weakened. He further stated that government had
always thought highly of and fully supported the activities of the United
Nations Decade of International Law. His delegation would like to see the
Decade concluded with tangible results in strengthening the role of
International Law, world peace and security.

The Representative of Sweden stated that he would like to address two
particular items under the heading “United Nations Decade of International
Law”. viz. regional cooperation and the United Nations Conference on
International Law in 1995.

With regard to regional cooperation as a necessary phenomenon he
stated that it was obvious that the United Nations could not deal with each
and every matter that happened in the world and that there were many
regional matters that were amply solved at the regional level and needed not
to reach the level of the United Nations. But at the same time there were
certainly many issues that did come on the agenda of the United Nations and
it was increasingly important that those matters were studied at the regional
level also and that sufficient preparation was made at that level in order to
enhance the work of the United Nations. The AALCC was in his view an
organization which underscored the importance of regional co-operation. He
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observed that there were sub-regional groups within the AALCC, such as the
South Asian Association for Regional Cooperation (SAARC).

He stated that the Council of Europe had for many years tried to harmonize
the legislation in various fields. There were two Committees assisting the
Member States of the Council of Europe in this respect. One of them dealt
with criminal law matters, the other with private law matters. He added that
the Committee for Legal Advisers on Public International Law (CAHDI) was
established a few years ago and meets twice a year. The members of the
CAHDI under the Council of Europe liked to see themselves as a professional
and technical legal forum. The Committee dealt with matters of legal co-
operation in the field of public law. One significant feature of the committee
is that it has no general debate and confines itself strictly to legal matters,
as general statements in that group would touch upon matters that would be
of a political nature and belong to other fora, which is not within the mandate
of CAHDI. The mandate of the CAHDI is to discuss matters of public
international law and to advise the Committee of Ministers of the Council
of Europe. This also means that it never adopt any resolutions although it
may take a decision to order.

Among the matters which are discussed are co-ordination of positions on
items on the agenda of the United Nations General Assembly. They also
fiiscuss matters on the agenda of the Conference on Security and Co-operation
in Egrope (CSCE). One item which has been on their agenda for the last
meeting is what happens after the dissolution of the Soviet Union, the
dissolution of Czechoslovakia, the dissolution of Yugoslavia?

Ip his view the kind of collegiality that a forum of this kind generated
Was tmportant if there was a dispute between two Member States. It was
perfectly legitimate for states to have disputes. In fact, the closer the contacts
between two states, the more likely it is that a dispute might occur between
them. The important thing is that this dispute is solved in a peaceful manner,
ﬁ:alc: by negotiations, arbitration or whatever. In situations of this kind the

s of the legal departments of the Ministries of Foreign Affairs are the
::rsops most likely to deal with the dispute, if these persons are well

Quainted, they are in a better position to represent their countries.

& lgxssrehgeards. the Uniteq Natiqns Congress on International Law to be held

| Epmed that. It was important that careful study of the matters,

B aken up during the copference. It was important that one made
Views known to colleagues in other regions of the world.

The Delegate of India in his intervention emphasized the significance of
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the topic and said that mutual interaction between international lawyers and
co-operation at such fora as meetings of the Legal Advisers, the annual
sessions of the AALCC etc. would promote the rule of law in international
relations. In his view the functioning of the AALCC, the briefs prepared by
the Secretariat of the Committee and its annual sessions contributed to the
realization of the objectives of the UN Decade of International Law.
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(ii) Decisions of the Thirty-third Session (1994)
Agenda item: “The United Nations Decade
of International Law”

Adopted on January, 21, 1994

The Asian-African Legal Consultative Committee at its Thirty-third
Session:

Having taken note of the Report of the Secretary-General on the United
Nations Decade of International Law contained in Doc. No.
AALCC\XXXIINTokyo\94\9.

Reaffirms the importance of strict adherence to the principles of
International Law as enshrined in the Charter of the United Nations;

Reiterates that many of the political, economic and social problems
which riddle the Member States of the International Society can be resolved
on the basis of the rule of law;

_ Welcomes the various initiatives taken by Member States of the Committee
in the implementation and observance of the Decade;

l. Requests Member States to continue to give serious attention to the
observance and implementation of the Decade;

2. Requests the Secretary-General to apprise the Secretary-General of
the United Nations of the initiatives taken by the Committee in this
regard;

3. Decides that the item be given serious attention and that it be placed
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Future Work of the Preparatory Commission

During the concluding Session, the Chairman of the Preparatory
Commission for the International Sea-Bed Authority and for the International
Tribunal for the Law of the Sea, Mr. Jose Luis Jesus (Cape Verde) made
some proposals as to the future work of the PREPCOM. He made a reference
in particular to the possibility that the final solution of the pending issues
should be sought at the appropriate time and in his view negotiations should
be focussed on negotiating a “Framework Agreement” before the entry into
force of the UN Convention on the Law of the Sea. In his view, Part XI of
the Convention on the Sea-bed mining regime, is a source of practical
difficulties for several States and many of the pending “hard core” issues
arise from those practical difficulties. The efforts of the Secretary-General
in the open-ended informal consultations on the Law of the Sea are precisely
aimed at dissolving these hard core issues to enable the Convention to obtain
universal acceptance and ratification.

Nevertheless it is doubtful whether a so called “Framework Agreement”
which would in effect mean a new treaty would be acceptable. The PREPCOM
itself has not even managed to complete the work assigned to it by the
Convention in the eleven years that it has been engaged in these negotiations.
It is highly unlikely that a Framework agreement can be negotiated in the
near future. Certainly it should not hold up the ratification process bringing
into force the 1982 Convention which involves far more than Part XI.

On the recommendation of the General Committee, the Commission
decided not to hold any more meetings in the course of this year. Since the
Preparatory Commission was established with the mandate extending to the
coming into force of the Convention, it could not adopt definitively its
reports and therefore only took note of them. However, the existing pattern
of meetings would not be continued as the Preparatory Commission has
substantially completed the work it could realistically be expected to
accomplish. On the recommendation of the General Committee the following
future programme of work was approved:

a) not to hold any more meetings in the course of this year;

b) to make provision every year for the United Nations servicing of a
two-week annual session of the Preparatory Commission, until the
entry into force of the Convention;

c) the need for the effective holding of the annual session of the
Preparatory Commission will be decided by the Chairman of the
Preparatory Commission in consultation with the Chairman of the
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Special Commissions, the Chairmen of Regional Groups and interest
groups. The Chairman of the Preparatory Commission will also
decide, on the basis of such consultations, the precise date for such

a meeting;

d) the General Committee, acting on behalf o_f the Prepa.ratory
Commission as its executive organ for the implementation of
Resolution II, will meet for two or three days annually to consider
matters related to the implementation of Resolution II and to continue
the monitoring -of the implementation of the obligations of the
registered pioneer investors.

It is clear now that as the negotiations on the outstanding issues are
concerned, the focus will be on the open-ended informal consultations
organised by the Secretary-General. Already there have been several such
consultations, the last of which were held from 8th to 12th November 1993
and produced significant results.

Report on the UN Secretary-General's Informal Consultations

The Secretary-General of the AALCC participated at the Tenth round of
the informal consultations organised by the Secretary-General of the United
Nations on 27th and 28th April 1993.! These consultations chaired by H.E.
Dr. Carl August Fleischhauer, Under Secretary-General and Legal Counsel
were based on an Information Note dated Sth April 1993 prepared by the
United Nations Secretariat as an informal document largely based on the
work done in the previous sessions particularly those held in 1992.

The document was divided into two parts. Part A deals with the
consideration of procedural approaches of reflecting any agreement that
might be reached in the informal consultations in a legally binding manner
o come into effect preferably simultaneously with the entry into force of the
Convention. It should be pointed out that the 1982 Convention has already
Obtained 55 ratifications and thus requires only four more ratifications and
subsequently a period of one year? before it enters into force. Hence the

B 0 0
i

As these informal consultations are being accepted and they are open-ended, the Secretary-General
of the AALCC, in his report on the consultations, expressed the hope that as many of the AALCC
Member States as possible would be represented by their experts in the next round of negotations.
It was far from satisfactory, as has been the case in past negotations, merely to assign some officials
from the Permanent Mission to represent the States in what are highly complicated negotations with
far-reaching results.

The Convention has been ratified by Angola, Antigua and Barbuda, Bahamas, Bahrain, Belize,
Belgium, Botswana, Brazil, Cameroon, Cape Verde, Cote d' Ivoire, Cuba, Cyprus, Djibouti, Dominica,
Egypt. Federaled States of Micronesia, Fiji, Gambia, Ghana, Grenada, Guinea, Guinea-Bissau,
lcnland, Indonesia, Iraq, Jamaica, Kenya, Kuwait, Mali, Malta Marshall Islands, Mexico, Namibia,
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urgency of these consultations which hopefully will pursuade the industrialised
countries to ratify the Convention which until now has been ratified almost
exclusively by developing countries.

The second part of the Information Note, Part B, deals with the
formalization of the result of the consultations and arrangements subsequent
to the entry into force of the Convention and during the interim period before
the commencement of commercial exploitation. This is predicated on the
assumption that there will be an initial period which may last for twenty
years or more between the entry into force of the Convention and the
commencement of commercial production of minerals from deep sea-bed, an
assumption which now seems to be generally accepted.

Consideration of Procedural Approaches

As many delegations pointed out, the Procedural approaches should be
considered only after the agreement has been achieved on substantive issues
already identified during the previous consultations. Nevertheless the Legal
Counsel was of the view that if these procedural issues were discussed as
early as possible they would facilitate discussions and finalization of the
consultations. Significant achievements have already been reached on several
substantive issues during the informal consultations. How these results are
to be reflected becomes important since some States have already gone
through the procedural ratification process. It is generally agreed that they
should not be expected to go through the whole procedure again to reflect
these changes assuming that they were acceptable to them.

As the UN Secretary-General has clearly pointed out the purpose of the
consultations is to provide practical solutions to the difficulties that
industrialized countries have expressed about Part XI on deep seabed mining
in what they claim are changed circumstances since the Convention was
negotiated. It is not the intention to re-negotiate Part XI which remains an
integral part of the Convention. As was pointed out in the discussions,
including Part X1, was meticulously negotiated as a package deal by consensus
and should therefore remain an integral whole.

In the Information Note, the Secretary-General proposed four possible
procedural approaches for reflecting the results in a legally binding manner,
which however are not meant to be mutually exclusive, and contain elements
which might possibly be merged to achieve acceptable formulations.

Nigeria, Oman, Paraguay, Philippines, Saint Lucia, Senegal, Seychelles, Sao Tome and Principle,
Somalia, Sudan, Togo, Trinidad and Tobago, Tunisia, Uganda, United Republic of Tanzania,
Yemen, Yugoslavia, Zaire and Zambia.

64

The first alternative proposed is that the result of the consultations
could be included in a contractual instrument such as a Protocol
which formally amends Part X1 of the Convention, both with respect
to the interim period and with respect to th.e future de.ep sea-bed
mining regime. As the Information Note points out, this apprgach
would be inconsistent with the procedure for amendment as prowded
for in Part XI of the Convention in Article 154 qnd Article 314
dealing respectively with periodic review after. entry mtg fo_rce _of the
Convention and the Review Conference relaqng to activities in the
Area. Nevertheless, such a procedure could in fact be ]ega? under
Articles 39 and 40 of 1969 Convention on the Law of T.reatles, bgt
only by agreement between the parties of the Convention. In this
case, however, the agreement would be required not o_nly_from Fhe
parties to the Convention but non-parties to the Convention mf:ludmg
those States which have signed but not ratified the Convention and
those who have not even signed it.

During the discussions there was very little support for this procedure
because it would clearly amount to partial re-negotiations of Part XI and

‘there is no mandate for such negotiations. Many delegations particulalry

those from developing countries rejected this approach out of hand and it is
unlikely to form the basis for solution.

II. The second alternative is predicated on the assumption that the
negotiations currently under way constitute few changes in the actual
text of the Convention but primarily reflect understandings on the
interpretation of application of particular provisions of the Convention.
It is therefore proposed as an alternative in the Information Note that
the result of the consultations could be made operational in a simple
and yet legally binding form as an agreement containing authoritat-ive
interpretations of the provisions concerned. Those States wh¥ch
have already ratified the Convention would merely give implied
consent to the agreement without the necessity of formally adopting
them unless they decide to do so within a period of time.

* This approach attracted considerable support during the discussions. It
Nevertheless has the disadvantage that some of the issues which are subject
of ongoing informal negotiations, particularly with respect to decision-
Making and Review Conference procedures and voting in the Council and the
=Ommission involve substantive changes of the provisions contained in Part
and could not in any way be considered as mere interpretations but
Stantive amendments.
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III. The third approach proposed in the Information Note would consist
of an interpretative agreement on the establishment of an Initial
Authority and an Initial Enterprise for the duration of the interim
period, 1.e. before commercial production becomes feasible, to be
Sfollowed by a procedural arrangements for the convening of a
Conference to establish a definitive regime for commercial production
of deep sea-bed minerals before commencement of commercial
production.

This approach found favour particulalry from the industrialized countries
and indeed from a few representatives of the developing countries. However,
it was strongly opposed by a significant number of the developing countries
who were concerned that the acceptance of such a proposed conference
would in effect amount to acceptance of re-negotiation of Part XI in a manner
not consistent with the provisions of the Convention. Part XI is considered
as an integral part of the Convention which envisages only the possibility of
Review Conference subsequent to commencement of commercial production.

Moreover, the only safeguard anticipated with respect to Part XI is that

“....The Conference shall ensure the maintenance of the principle of
common heritage of mankind as well as the implementation of the results of
consultations”.

Thus the door to whole-scale revision of the fundamental principles
concerning the exploration and exploitation of the Area now contained in
Part XI would be wide open. Nevertheless from what is proposed in the latter
part of Informal Note of the Secretariat this seems to be the approach
favoured for reflecting the results of the informal consultations. Essentially
what this approach does is to postpone the immediate changes of the
substantive provisions of the Convention until after commercial exploitation
becomes feasible. If this proposal is accepted the result of the consultations
would be adopted in a document emanating for instance from a resolution
of the General Assembly, with the consent of all States, to be annexed to the
Convention as an integral part of it.

IV. The fourth approach, which emanated from a proposal made earlier
by a delegation, would constitute the conclusion of an agreement
additional to the Convention which would become an integral part
of and enter into force together with the latter. That agreement
would incorporate the results of the consultations and constitute the
guiding framework for the action of the Authority, the structure,
functions and composition which would also be provided for in the
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agreement. While such an approach may be attractive to industrialised
countries it would be generally unacceptable to the developing
countries, and in the view of AALCC Secretariat, would be
impracticable to achieve. It would in any case involve a whole new
process of ratification to come into force and this would be
unacceptable particularly to those States which have already ratified

the Convention.

It is therefore clear that no generally accepted procedure for reflecting
the agreement has yet emerged from the informal consultations. Based on the
discussions, however, it is expected that an attempt will be made (by the UN
Secretariat) before the next round of informal consultations to combine
various elements of the respective approaches to achieve a compromise
though this will not be an easy task.

Formulation of the results of the Consultations

As mentioned earlier, the previous consultations had concentrated on
some specific aspects of institutional arrangements which may be adequate
in the interim period subsequent to the entry into force of the Convention and
before commercial exploitation becomes practical. In the Information Note
prepared by the Secretariat, an attempt was made to put on paper specific
wdeas giving possible scenarios for the establishment of the International Sea-
bed Authority with the limited structure.

The Note proposes the establishment of an Initial Authority whose
functions would be restricted primarily to continue the functions being
carried out by the Preparatory Commission with respect to pioneer investors
including the training programmes and receiving and processing of new
applications. The Initial Authority would also have the function of
implementing the decisions of the Preparatory Commission, monitoring and
feviewing the trends of development relating to the deep sea-bed mining
activities including the protection of the marine environment and setting up
fJf regulations covering activities related to deep sea bed and monitoring the
Implementation. It would also have the function of contracting with investors
Orother entities, establishment of necessary subsidiary bodies and continuing
COnsultations on resolutions of such issues which would be pending after the
United Nations Secretary-General's informal consultations or at the time of
entry into force of the Convention.

While this possible structure received widespread support from most of
the delegations, a trend emerged with the preference of industrialised countries
for restricting even further the functions of the 'initial authority' to the
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minimum function, largely restricted to monitoring activities. The excuse or
explanation for this was that since there would be no commercial production
and because of the need to reduce the costs to the State parties, only the bare

minimum functions should be performed by the Authority during the interim
period.

On the other hand, it was pointed out by the developing countries
representatives that whatever new developments that have taken place, and
which have been given as the reason for restricting the scope of Part XI, they
had no bearing on many of the functions now spelt out in Part XI, since it
would not be feasible to exploit the resources of the Area in the foreseable
future. It was therefore pointed out by them that the interim regime should
be empowered to exercise all the functions given to the Authority in the
Convention except those that it cannot exercise because of the changed
economic and political situation. These functions would include such activities
as are related to martne scientific research, protection of marine environment
and of human lives, disposal of archaeological finds and coordination between
sea-bed mining related activities in the area and other oceans uses and
between activities in the area and coastal States.

It was further pointed out by several participants that the reference to
interim “Initial” Authority or “Initial” Enterprise was unacceptable because
it would give the impression that such institutions are to be created afresh
and are not the same as those already provided for in the Convention.
Consequently it was suggested that it would be better to refer to the initial
functions of those institutions to dispel this impression. It would appear that
this suggestion will be taken up when the Informal Note is revised.

Concerning the structure and composition of the organs of the Initial
Authority, the Note suggested that there shall be an Assembly composed of
all States parties with non-parties participating fully in the deliberation as
observers but not entitled to participate in the taking of decisions. There is
also a provision for a General Committee as the executive organ of the Initial
Authority until the Council is established. The General Committee is a body
not foreseen in Part XI and while supported by several industrialised countries
it was criticised by many developing countries' representatives who could
not see the advantage of establishing such a General Committee instead of
establishing the Council as provided for in Part XI. Also provided for in the
Note is the establishment of a Group of Technical Experts which would
perform relevant functions of the Economic Planning Commission and Legal
and Technical Commission until the need to establish such organs has been
determined. A Finance Committee has also been proposed.
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saw 1O need fo

This structure was on the whole not very comroyersial though some
who were in favour of limiting the functions of the Assem‘bly
r establishing the Initial Enterprise or Qroup of Technical
s whose work they claimed could effectively be carried out or performed
Secretariat. There was however general und.erstandmg that the

. ino of these bodies will be based on an evolutl_onary approach and
funcus(:le]:fffctiveness and their meetings would be streamlined to the maximum
onco

extent possible to reduce costs.

presentatives

Expert
by the

A Provision has been made for the establishment of a Secretariat .of.the
:ial Authority which would consist of a Secretary'—General and a limited
. f professional and general service staff. It might however be argued
numblf:r oful;ctions of such a Secretariat could easily be performed by the
th?t t:nz Secretariat in the UN which services the PREPCOM. This would be
:::—iicularly appropriate towards reducing the costs.

On expenses of the Initial Authority, alternative proposals were mad‘e l11n
the Note i.e. either for such costs to be covc.ered by the regular budget of t e
United Nations or through assessed contributions by members of the Authonty.
.Most developing countries, with the exception of Cape Verde,_v\./ere in fa.vour
af the cost being covered by the regular budget_ of the United I\_Iatnons,
particularly since all States parties and non part1e§ woulfi pe entltled.to
participate fully in the work of these organs. Many_ industrialised countries
however expressed the view that the administrative expenses sho'uld be
borne on the basis of assessed contributions of only the members i.e. the
States parties which have ratified the Convention. This may coqsider to be
a mean reflection of the attitude of industrialised countries. Their concerns
have necessitated these informal consultations and they have sincc? obtz.uned,
or hope to obtain, far reaching concessions from developing countries without

giving much, if anything in return.

It should also be pointed out that the Information Note contains.an
Annex on Preliminary estimated of expenses of the Initial Authority which
indicates that a Self-Administrered Secretariat of the Initial Authority would
cost US $ 3.3-4.5 million while a United Nations linked Secretariat of the
Initial Authority would only cost US $ 2.3-3.0 million. While these amounts
are modest, there is no reason why they should be borne by developing
Countries alone which have the least capacity to bear them.

There is also a proposal to establish an Initial Enterprise with a limited
Structure whose functions would be restricted to analysis of world market
eondition and metal prices, trends and protections, collection of information
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on the available technology, assessment of the State of knowledge of deep-
sea environment and assessment of criteria and data relating to prospecting
and exploration. While most of the delegations were prepared to accept these
proposals, some industrialised countries considered that such an Enterprise
would be premature. According to them, the Enterprise should only be
established when it became necessary. This in the view of the AALCC
Secretariat is further unnecessary tampering with the institutions provided
for in the Convention.

Section 2 of Part B also contains an article dealing with the determination
of the time when commercial production of deep sea-bed minerals becomes
feasible. There is a proposal to provide that such determination shall be based
upon recommendation by a group of technical experts. It was however
pointed out by several speakers that such a determination ought to be based
on the decision of prospective investors and their assessment of viability of
commercial production and thus their application for licence to go for
commercial production. This latter view has considerable merits.

Section 3 of the Information Note deals with the proposed conference to
establish a definitive regime for commercial production on deep sea-bed
minerals. As pointed out earlier, this proposed conference is based on the
acceptance of the third alternative proposed by the Secretary-General. But
that procedure of implementing the conclusion attracted wide scale criticism
as in effect it would amount to advance acceptance of the Fourth Law of the
Sea Conference and whole scale revision of Part XI. One particular paragraph
in this section, para 21, attracted widespread criticism from many
representatives from developing countries as it would in effect allow for a
dual or parallel regime. This para provides:—

“21. States which have not yet ratified or acceded to the
United Nations Convention on the Law of the Sea, may, when
becoming parties to the Convention, replace their consent to be
bound by Part XI and the related annexes by the agreement to
participate in the Initial Authority and the Initial Enterprise and
in the Conference”.

The Legal Counsel Dr. C.A. Fleischhauer in summing up explained that
it was not the intention of the Secretariat to create a dual regime and this
paragraph is likely to be revised in the final version.

At the eleventh round of consultations from 2nd to 6th August 1993, Part
B-II of the Information Note, “‘Draft Texts Governing the Regime for Deep
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ped Mining” were discussed.? Dr. Fleischhauer expressed the hope that
Sea

" meeting would take a step further towards achieving the goal of universal.ity

e Convention and warned that the failure of the efforts would be a major
B the maintence of the law and order in the Sea. So, he suggested
SetbaCk tI(:]formal Consultations should be concrete, productive and face to
o th'e ssions The.Representative of Argentine, as the Chairman of the
e dlSCfu77 we;lcomed the initiative for the face to face negotiations and
e d tile Group's belief that “the dialogue should lead us to
expresseodation of specific issues of disagreement based on Part XI not on
x:zr:sr:mption of the Initial Authority to change the Convention.”

On the question of cost effectivens:ss anfi evolutionary‘ approach, as a
neral rule applicable to all institutions, 1.t was recognised th.at when
mmercial production of deep sea-bed m.merals bc.:came fefmble, the

k. blishment and operations of the institutions provided for in the UN
:‘_:s;?wention on the Law of the Sea should continue- to be baseq on cost-
effectiveness and on evolutionary approach. The reglmg and the institution
shall evolve on the basis of actual requirements and possibilities of dee.:p sea-
bed mining. There was however disag.reement on the need to establish the
institutions and bodies of the Convention.

The Information Note suggests that “No institution shall be established
if its need has not been formally recognized.” Views were eeressed that
instead of deciding about the establishment of the institution it could be
decided as to when an institution or body of the Convention has to be
‘activated. Any formulation for cost effectiveness should not be discrimir?atory.
The principle of consistency and non-discriminatory approach in Fhe
establishment and operations of the bodies of the Convention should guide
the Meeting. Cost effectiveness is related to the functions and sho.uld be
measured in the context of the UN operations. For instance, the functions of
the Authority in the interim period were referred to. Questions were raised
a5 1o whether it may carry out marine scientific research as has been stlpulat.ed
in the Convention. The time should come when the Authority should acquire
the necessary technology and scientific knowledge. Prospecting also is one
Of the early envisaged functions of the Authority. This however and some

— 0 000

3 During the April round of negotiations there was no time to deal with the Draft Texts conce.rning the

Definitive Deep Sea-Bed Mining Regime as proposed in Section 11 of Part B of the ln.formau?n Note.

proposals are based on the previous negotiations particularly those negotiations fv!nch took

Place in 1992, Nevertheless, it should not be assumed that they are generally agreed provision as t.he

Negotiations then were on the whole been of a limited character and most of the developing countries

9id not take part in the negotiations. The draft proposals should therefore form part of the future
Megotiations of these consultations.
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other functions have not been listed as its functions in the interim period. The
significant question is as to who will decide whether to exercise these
functions. It is clear that the developing countries do not want the Authority
to become hostage to the decisions of the Council. The issue is whether the
function of the Authority in early stage will be limited to the ones that have
been enumerated in the Information Note or they should build up over time.
How the Authority shall acquire the technology is another issue. Resources
must be available to it, if it is to start its functions. Training Programme and
the pioneers obligations for providing finances are all intended for smooth
progressive build-up of the capacity of the Authority. The industrialized
countries however took the position that the cost effectiveness and evolutionary
approach to implementation of the Convention are the basic guidelines, and
therefore it was appropriate to combine some functions or technical bodies,

The functions of the Authority in the Interim period for new applicants
such as “receiving and processing any new applications, monitoring the
implementations of their obligations as agreed upon by the Authority...”
were discussed in detail. The need was expressed for clarity concerning the
obligations of the pioneer investors and the new applicants. Some
industrialized countries proposed that, taking into account the various levels
of new applicants and that of the pioneer investors with regard to different
stages of the activities in the Area and the investments on the study, and
exploration, the Authority should recognize the principle of non-
discrimination, so that no additional financial burden will be imposed on the
newcomers so as to safeguard their interest in the system. A distinction can
be made between two categories—registered pioneer Investors and New
Applicants in the exploration of mine site. It was suggested that the Authority
in the interim period should continue the functions already being carried out
by the Preparatory Commission concerning the implementation of their
obligations. Some delegations were of the view that the one million dollar
exemption granted to pioneer investors should also be granted to new
applicants until the commercial production of deep sea-bed minerals
commences.

On the third day of the Informal Meeting, an anonymous draft dated 3
August 1993 was circulated consisting of a draft resolution for adoption by
the General Assembly of an Agreement relating to the implementation of
Part XI of the 1982 United Nations Convention on the Law of the Sea and
two annexes. The paper referred to as the “August paper” or the “boat paper”
(from the sketch on the front page) was prepared by the representatives of
several developed and developing States as a contribution to the process of
consultations relating to outstanding issues of Part XI of the Convention.
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annex | of the paper entitled “Agreed Conclusions of the Secretary—G_en‘eral‘s
tions” has the following sub-titles: Cost to States parties an

. n§ultfi al arrangements; The Enterprise; Decision-making; Rcweyv
B . Transfer of Technology; Production Policy; Ecor_10m1c
. d Financial Terms of Contract. Annex II under the title of

ictance; an v . ]
Ass}sequential Adjustment, ‘dentifies those provisions of the Convention
cons

which have been modified, amended or deleted.

uggested that the August paper could be utilized alQng with the

. SIngf%)rmation Note for further constructive discussions but the
Note will be the basic text for deliberations. The new p.aper's

it and substance were not discussed, but in the course of exarpmatxon of
!ﬁcrlt o .on Note references were made by several delegations to the
B oisic w text. It was however noted by some developing
Paper had the privilege of being tabled by the
least, it indicated what they really wanted of tht'ese
careful study and consideration by the developing

'secretariat
mformation

. I milar provisions of the ne
countries that the August

veloped countries, s at
sultations and it required
“countries. |
; A new proposal was introduced by the Delegations qf Erance to pr0\;.1de
the possibility for States to have provisional membersl_np in the Convel?fllmcli
d the Authority for a period of five years. States which l-lave not .ratl 1ef
e Convention, would thus participate and assume all duties apd rights lc:
membership, pending the process of ratification qf .the Convention (aniidtbe
w agreement would be initiated by them). Provnslopal members woul e
ired to fulfill all their obligations including financial contnl?utlons.
though this proposal was advanced orally, it received support partlculalrll);
om among the developed countries. The Delegate of France stated t ad
ere is a similar provision in the GATT. Some o‘th_er delegates expresse
eir willingness to study the new conceptasa provisional arrangement prior
ratification. Consequently, the concept will be elaborated. furtl_ler on
ncial contribution aspects, decision-making and its conformity with the
w of Treaties. Such provisional membership however shou!d not‘ be long
d it should only be acceptable if it was a process of ratlﬁcatlop. The
airman at the end of discussion recognised the importance of the idea of
visional membership, its technicality and inherent dangers.

The composition of the Council and Voting was the most gontentlous
Subject. The Information Note prepared by the Secretariat explains that the
position of the council

«__shall reflect the major categories of interests and these categpri?’s
shall be treated as Chambers for the purposes of decision-making”.
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In case voting in the Council is necessary, decisions on questions of procedure
shall be taken by a majority of members present and voting and decisions
on questions of substance shall be taken by a two-thirds majority of members
present and voting provided that such decisions are not opposed by a majority
in any one of the chambers. A special procedure for the approval of a plan
of work has been envisaged to the effect that *...the Council shall approve
a recommendation by the Legal and Technical Commission for approval of
a plan of work unless by a two-thirds majority of its members present and
voting, including a majority of members present and voting in each of the
chambes of the Council, the Council decides to disapprove a plan of work”.

Most of the developing countries had difficulties with the chamber
system. They argued that in Article 161 of the Convention the balance of
interests has been maintained. System of Chamber voting would impede the
progress of the work of the Authority. This is an indication of distrust on the
majority, and it might be preferable to follow the system of consensus. It was
pointed out that while the Chamber system's aim is to counter the “tyranny”
of the majority it applies dual standard. For instance, for the assistance to
developing countries is treated as a matter of substance, while the approval
of a plan of work needs special treatment guaranteeing almost automatic
approval. It is however the incorporation of the veto system in the Convention
which is most objectionable. The industrialized countries referring to the
composition and voting of the Council as the heart of the matter, insist that
decisions in Council should not be taken against the will of some concerned
States and the Information Note has touched upon this concern. In their view,
since decision-making in the organs of the Authority shall be based on
consensus, there is no ground to regard the Chamber voting as veto system.
In view of one delegation from developed country “..if we rely on the
consensus, everyone can block the decision-making”. Another delegation
asserted that “...the principle of the common heritage of mankind is the
guideline for the activities of the Authority and its organs, but in the meantime
we should recognize the interests of the States, the investors, the consumers
and the producers. By approving the system of chambers voting, we have
incorporated a system based on the balance of the interests”. In the view of
the AALCC Secretariat if the chamber system is adopted it will lead to total
paralysis in decision-making and only those decisions in favour of developed
countries and their entities will be possible. What then will be the content
of the common heritage of mankind.

On defining the categories of member States in the Chambers, the
delegate of the USA raised the question concerning States who have not
applied to be pioneer investors. It was pointed out that the 'August Paper' had
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provisions of Article 161, paragraph (A)', in whi.ch the category

has provided “four members from States parties Wthh .ha\;]e Kade
. ¢ments in preparation for, and in the conduct of, activities In the Area,
B directly or through their nationals.” It should be noted that category
eithe'r . members from among developing States parties, representing
e n deleted. The Convention provides that the special

modiﬁed the

jal interests has bee

Spec . . ; )
interesl to be replesented Shall lnClUdC Sta‘e.s with large pop]llatlonS. States
h'Ch are la"leCked or geOglaphically dlsadvantaged, States whi h a
whl < re

categories of minerals to be deriv(eidl frorr(lj thelAreg, SSttattess

; .2l producers of such minerals and least developed otates.
- - z?wpogeg:atlhg categories (d) and (e) of the Article 161, have been
s thed as cﬁtegory (d) with twenty-four members elected according to the
mgrgt_? le of ensuring an equitable geographical distribution of seats in the
pl-lm:lcpileas a whole. Decision-making in the Council, eliminates the veto
Co::r given to the Chamber from these 24 members. In fact, contlrar?' to the
Convention, the new August paper has recognized only three major interest
; he investors, the consumers and the producers.

exporters of the

groups of States; t

The delegate of Cape Verde was of the view tl.1at _the six members,. frf)m
among developing States parties, representing special _mterests are not similar
to other developing States. They have great interest 1n cgmmon hegtage of
mankind and therefore the provisions of the Convention rggardmg ﬁ\{e
categories of interests must be retained. The delegates (_)f China and Ir?dla
favoured the retention of the composition as stipulated in the Con.ventllon.
India stated that the decision-making by chamber system with bloc_kmg right
does not facilitate the organization of the work. Indonesia rejected t‘he
chamber of four categories and insisted on the Chamber of five categories
as being more democratic.

On decision-making, the August or the boat Paper, has stipulated a new
formulae, in which, it is the Council which effectively makes rules and
regulations and decides upon the conduct of the Enterprise. Para 3 and 10 on
Decision-making read as follows:—

3. “Decisions of the Assembly on any matter for which the Counf:il
also has competence on any administrative, budgetary or financial
matter shall be based on the recommendations of the Council. If the
Assembly does not accept the recommendation of the Council on
any matter, it shall return the matter to the Council for fun-her
consideration. The Council shall reconsider the matter in the light
of the views expressed by the Assembly.

10. The Council may decide to postpone the taking of a decision in
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order to facilitate further negotiations whenever it appears that al]

efforts at achieving consensus on the question have not been
exhausted.”

The Issue was raised as to whether the formulae was to give
disproportionate voting power to the Council and in other words to a few
States. This would be contrary to the principle of the common heritage of
mankind which should not be vested within the jurisdiction of any group of
States however powerful.

Relationship between the Council and the Assembly on Decision-making
and the question of renvoi is of great importance and one of the “hard-core”
issues. If the Assembly is the supreme body in the decision-making process
or for the sake of consistency in that process between the Assembly and the
Council, a renvoi should be applied in sense that if the Assembly wants to
disagree with a decision of the Council, it shall send its recommendations
back to the Council and the Council shall reconsider the matter in the light
of the recommendations made by the Assembly. The industrialized countries
have justified the renvoi system by the argument. Since the developing
countries have two-thirds majority in the Assembly, it is necessary to establish
a check and balance system. In their view if the Assembly is the supreme
power, the process of negotiations amongst interests groups will be
meaningless. The object of the renvoi is to encourage negotiations. While in
principle there was no objection to renvoi procedure by the developing
countries, they insisted that there should be the possibility to a conclusion
of the process of decision taking. One should not forget that all members of
the Authority are expected to fulfil in good faith the obligations assumed by
them, and that the Assembly should not be a rubber stamp of the Council's
decisions.

On the Economic Planning Commission and Legal and Technical
Commission, the application of the principle of cost effectiveness was
reiterated and one delegation even proposed that the Council may decide to
decrease the size of either Commission.

The August Paper has stipulated that the functions of the Economic
Planning Commission provided for in the Convention shall be performed by
the Legal and Technical Commission until such time as the Council decides
otherwise. Some delegations rejected the idea of combining the functions of
these two commissions and argued that the Economic Planning Commission’s
function is to assist developing countries, while Legal and Technical
Commission has a different task. The representative of the United States of
America favoured the combination of the Commissions functions in oné
Commission or giving the mandate to the Council to decide.

16

The composition and functions of the Finance Committee re.ceived‘
divergent views. On the one hand, some participants supported thg idea o;

ing a Financial Committee to con§1der and check all the expendl.turgs o
haVAuthority and make recommendations on the assessment of contrnbut10n§
e embers to the administrative budget of the Authority. It should also draft
= ial rules, regulations and procedures of the various organs of the
ﬁnall:f)rity and ,on financial management and internal administration of the
,‘:ﬁthority. On the other hand, some developing countries argued that the
Finance Committee should not be empowered to take contrc.>l.of all the
activities of the Authority. The August paper, proposes that decisions by the
Council and the Assembly on many 1ssues . shall be made base('i on
recommendations of the proposed Finance Qommlttee. It was_howew?r pointed
out by several delegations that if the operat.lon of the Authorle and its organs
shall be based on the principle of cost effectiveness ar.ld evolutionary approach,
it is difficult to see the need for a Finance Committee.

The August paper provides that “...the Financ.:e Cgmmittee shal! be
composed of 15 members. Until the Authority is self-financing, the Comml‘ttee
shall include the five largest financial contributors”. Some represgntatlves
preferred the provision in the Secretariat's Informal Note which gives (%ue
account to the representation of States Parties with the highest contribution
to the administrative budget of the Authority.

The Information Note envisaged a very limited structure for the Enterprise
whose functions in effect would be to wait and see when commercial
production of deep seabed minerals becomes feasible. Thereafter, the
Enterprise shall begin its operation through joint ventures, while the States
parties would not be any longer under an obligation to fund a mining
operation of the Enterprise. It is also stated “... the obligation of mandatory
transfer of technology to the Enterprise shall not arise since the Enterprise
shall begin its operations through joint ventures and is free to engage in this
type of operation at any time thereafter. The availability of technology shall
be a part of thg joint venture arrangements.” Most of the developing countries,
were not satisfied with the provisions on functions assigned in the Information
Note for the operations of the Enterprise or the provisions on the transfer of
technology. They view this as the evolutionary emasculation of the Enterprise
Which commenced in the process of negotiations in the PREPCOM and
continued in the informal consultations of the UN Secretary-General. The
concept of Common Heritage of Mankind which was adopted by the General
ASSembly and the UN Convention on the Law of the Sea without dissent, in
Order to preserve the Area and its resources for the generations to come and
10 ensure that the benefits of the exploitation accrue to all mankind and in
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particular to the developing countries, has dramatically changed in the new
political and economic order. The Enterprise as the organ of the Authority
designed to carry out activities in the Area for the benefit of mankind has
been reduced to a casual body, incapable of carrying out any operation.

The delegate of Trinidad and Tobago pointed out that the form should
follow the function. If the Enterprise has no function to perform there is no
justification to establish it. The delegate of Indonesia criticized the provision
in which, the Council shall decide upon the commencement of the functioning
of the Enterprise. This in effect would mean that the Enterprise will never
come into existence. Thus the achievements of the past twenty years of hard
work, are going to be obliterated. He stated “...Although, we in the PREPCOM
have recognized the changed situations, and incorporated them in the
provisions of the rules, regulations on procedures, but at last there is no
assurance that the Enterprise can survive.”

The industrialized countries in response argued that the Enterprise should
not be a debt burden organisation and as it is a costly one, it could be one
of the main obstacles in the process of ratification for some countries. The
only viable solution is the operation through joint ventures, and the Enterprise
should be looked at on the basis of economic realities and market forces, not
from ideological approaches. They will not subsidize the Enterprise which
would result in discrimination against the other operators.

At the end of the meeting the Legal Counsel Dr. Carl August Fleischhauer,
expressed the view that the talks had advanced further and hoped that in the
next meeting the consultations would enter into a more precise and focussed
discussion to solve specific issues. He went on to say that the deliberations
took place in a very professional manner and were fruitful. The passionate
exchange of views proved that the main question of divergency has to be
clarified and this shows the magnitude of the work involved. He stated that
there is no need for new Information Note from the Secretariat. A short and
factual report of what had happened would be prepared for the delegations.

Examination of the papers (the Information Note and the August Paper)
will be completed thus clearing the way for the conclusion of negotiations.

The General Assembly in its resolution 47/65 called upon States to take
appropriate steps to promote universal participation in the Convention,
including through dialogue aimed at addressing the issues of concern to some
States.

The Secretariat of the AALCC is of the view that the Convention is one
of the most significant achievements in the field of progressive development
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of international law and its codification. The universglit).f of the Convention
.« of great importance for the mainteance of peace, justice and progress of
R eoples of the world. So it is necessary that the integral character of the
E pvention and related resolutions adopted therewith should be safeguarded,
gncz‘applied in a manner consistent with thz.lt character, ob:iect and purpose.
The Convention, including Part XI, was metlf:u]ou‘sly negotiated as a pack.age
deal by consensus and should therefore remain an integral whole. The Umted
Nations Secretary-General's informal .cgnsultatlons on oqutandmg issues
relating to the deep seabed mining provisions of the Convengon have entered
into a productive stage and it is expected that a face to fac;e dialogue betwef:n
the concerned States brings an accepted formula by which the.Area and its
resources as the common heritage of mankind would be reaffirmed.

The Secretariat of the AALCC recognises that there will be a prolonged
riod after the entry into force of the Convention in which there will be no

deep seabed mining. This interim period will be followed by a period during

which the Convention will be in force and commercial production of deep
seabed minerals will commence as envisaged in Part XI of the Convention.
However, Part XI is of relevance not only to the second phase, but also to
the first one, that is, the interm period. The institutional arrangements in the
interim period, should be based on cost-effectiveness and on an evolutionary
approach. But if the Interim Regime is not effective, any cost, even the very
modest one, would be a total waste. The Interim Regime must be expowered
to exercise all the functions given to the Authority under the Convention,
except those that it cannot exercise because of the changed situations. The
transition from Interim Regime to the Definite Regime must take place
smoothly in order to enable the Authority and the Enterprise to utilize and
build on the experience of the Interim Regime. An “Initial Enterprise” with
iS hands tied and its functions limited to “monitoring developments” can
never be transformed into an Enterprise that “keeps pace” with the commercial
investors. In other words, if the Enterprise shall ever be able to carry out its
functions in the Area, from the beginning it must work in joint venture with
the pioneer investors, in exploration, in technology development and in
development of human resources.

REPORT ON UN SECRETARY-GENERAL'S INFORMAL
CQNSULTATIONS ON SEABED MINING PROVISIONS OF THE UN
CONVENTION (PART XI) ON THE LAW OF THE SEA

8—12 November 1993

- As agreed at the conclusion of the Informal Consultations held from 2-
‘August 1992, the continuation of these Consultations on the issues relating
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to the provisions on seabed mining provisions of Part XI of the 1982 Law
of the Sea Convention took place during the 48th Session of the General
Assembly from the 8-12 November 1993. This was a deliberate effort to
assure the widest participation, since all States were represented at the
regular meetings of the General Assembly. The meetings of the Sixth
Committee were suspended for that week to enable all the legal representatives
to participate at the Informal Consultations.

The Consultations were inaugurated on 8th November 1993 by the
Secretary-General H.E. Dr. Boutros-Boutros Ghali. In his opening remarks
the Secretary -General observed that the Informal Consultations had assumed
very important role due to the imminence of the entry into force of the
Convention on the Law of the Sea, after its ratification by 59 Member States.
During these consultations which followed previous consultations instituted
by his predecessor, he pointed out that some 96 Member States have so far
participated, indicating the interest of Member States to overcome difficulties
experienced by some industrialised countries with Part XI of the Convention

on the deep sea bed mining provisions which have so far made it difficult |

for them to ratify the Convention.

In his view, significant achievements have so far been made during the
Informal Consultations but so far no definite results have been achieved. It
was however necessary that concrete results should be achieved before the
entry into force of the Convention which was expected within a period of a
year.

It will be recalled that during the Informal Negotiations held in New
York from 2-6 August 1993, discussions were held based on an Information
Note prepared by the Secretary-General on outstanding issues. During those
consultations views had been exchanged on the issues concerning the
Assembly, the Council, the Economic Planning Commission, the Legal and
Technical Commission and the Finance Committee in face to face negotiations.
The Enterprise was also specifically addressed.

The intention therefore for the consultations held from 8-12 November
1993 was to address in the same manner the remaining issues in the Information
Note which included the following—

—Transfer of Technology
—Review Conference
—Production Limitation
—Compensation Fund
—Financial Terms of Contracts

80

~ther Negotiating Papers : The “Boat Paper”

It will be recalled that during the August discussions, an anonymous
ser purported to have been prepared by representatives of several de\feloped
- d developing States was circulated among the delegations asa coptrlbutlon
5 the process of consultations. In the process of the discussions it became
seficult to establish the authors of this paper which is. now refqred to as the
upugust 1993 paper” or with reference to a boat d.e;.ncted on its cover page
s the “Boat Paper”. From its contents, however, it is clear that majority of
‘he developing countries could not have been parties to it and were neither
‘ lted nor support its content. The 'Boat Paper' is annexed to this report

or ease of reference (Annexure B).

THE “NON-PAPER”

During the formal inauguration of the Informal Consultations, the
apresentative of Sierra Leone Ambassador, Abdul G. Koroma, introduced
paper referred to as the “Non-Paper” which was said to have been
yared by the representatives of the delegations primarily from the Group
7. The Paper underscored the difficulties of achieving the major
ents incorporated in the 'Boat Paper' representing the position of
rialised countries which would make radical changes to Part XI of the
avention. Such changes would take a long time to be negotiated with the
1p of 77. In the meantime, since the Convention was about to enter into
, it was necessary to make provisional measures for the interim period
e commercial exploitation of the minerals became feasible so as to
the existence of a vacuum during which dual regime would exist—the
ention regime and the traditional high sea freedoms regime. In his
Toductory statement Ambassador Koroma stated the following:—

“The importance of the fact that 59 instruments of ratification have
- S0 far been deposited, that the Convention will enter into force in
- about 12 months from now, cannot be over emphasized. As stated
~in the preamble of the paper, the drafters are convinced that the
Progressive implementation of the Convention is essential for the
' attainment of sustainable development as envisaged by Agenda 21
Of the United Nations Conference on the Environment and
.DeVelopment and its follow-up activities; for the unity of ocean
Space and for the close inter-relationship of the problems of ocean
Space which must be considered as a whole, necessarily requires the
full participation of all States. As we all know, when the sixtieth
Instrument of ratification is deposited, there will be a time limit of
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one year for the Convention to come into force. The broadest possible
participation must, therefore, be achieved before the Convention
enters into force”.

It should be noted that since these consultations were held the Convention
has received the sixtieth instrument of ratification on 16th of November
1993. It will therefore come into force on that date in 1994. This proposal
therefore should be read in that context though it was hardly discussed during
the Informal Consultations in New York. Essentially it involves the
transformation of the Preparatory Commission into the implementing
machinery of the Convention and allows for provisional membership of
those States which have not yet ratified the Convention. As has been the case
so far the cost of the Preparatory Commission would be met from the regular
budget of the General Assembly. Consequently no extra expenses would be
necessary for either the ratifying States or for the others. The “Non-paper”
is appended to this Report as Annexure A.

Meeting of the Group of 77 prior to the commencement of the Negotia-
tions with informal consultations

After the formal inauguration, the Group of 77 under the Chairmanship
of the representative of Argentina, held a meeting to agree on its strategy,
particularly with respect to the 'Boat Paper'. During these discussions, it was
pointed out that the 'Boat Paper' involved very extensive amendments to the
Convention and it was therefore important to have a clear understanding of
all its implications if it was going to be adopted as a negotiating document.
It was necessary to have a clear picture as to where the developing countries
were being requested to proceed in these consultations. The '‘Boat Paper’
made very significant and far-reaching amendments to the Review Conference,
technology transfer, production policy, with respect of which the industrialized
countries had indicated their dissatisfaction. The implications of these
proposed changes require very careful examination.

With respect to the Review Conference, the 1982 Convention provided
for a Review Conference after 15 years subsequent to the entry into force
which would consider the operation of the regime of Part XI. Significant
safeguards however were introduced with respect to some fundamental
principles and the Convention made provisions as to the adoption of
amendments which would be accepted either by consensus or by three-fourth
majority. The Secretariat paper—The Information Note—had suggested 2
two-third majority to be required for adoption of amendments as the Review
Conference, subject to their ratification by at least 60 States and a majority
in each of the Chambers envisaged in the Council. The ‘Boat Paper' on the
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other hand provides for total elimination of the Review Conference as
unnecessary and any subsequent amendments would only be in accordance
with the provisions provided in Article 314 on Amendment, Article 315 on
Ratification and Article 316 on Entry into Force of such amendments.

It was also emphasised in the Group of 77 that it has always taken the
sition that there should be no amendments to the Convention before it
comes into force and such amendments should be consistent with the
rovisions provided for in the Convention. Some delegations observed that
the so called 'Boat Paper' would involve fundamental amendments to the
Convention and if the Group of 77 was willing to accept such amendments
they should carefully examine the manner and methodology of their adoption
in view of the need to avoid substantive changes before the Convention
enters into force. In this regard particular attention was drawn to the proposed
composition of the membership of the Council and the introduction of the
Chamber voting system which constitutes fundamental changes and involves
the introduction of what amounts to veto power which would allow as few
as three Member States in some of the proposed chambers to block any future
amendments not to their liking.

Negotiations in the Informal Consultations

These negotiations were very ably chaired by the distinguished Legal
Counsel Dr. C.A. Fleischhauer, the Under Secretary General. At his
sugges'tions, the discussions systematically followed the outstanding items
as outllped earlier. It should however be underscored that even though many
delegations from developing countries participated in these consultations
they were largely a dialogue between industrialised countries with very few
;ie;t_igathlons from developir.lg countries taking an active part. This is an
ndication _of the reluctance if not a rejection of the proposals currently being
;ﬂde Particularly in the so called 'Boat Paper' and also to some extent the
2 Pe_;_prepared by the UN Secretariat, which equally involved some very

ehificant changes in the Convention with respect of Part XI.

Transfer of Technology

O -
._ prl;vTr_ansfer of Technology, the developing countries were opposed to
: 1s10n of the Information Note regarding the restricted Enterprise as

S the cage in par joi
a 36 on i iali ;
Agaj p Joint ventures. However industrialised countries are

|lI

':jsérzll:earcncandta;)ry transfer and would likff to see only voluntary transfer
i ep nnex HI of the Convention. They also insist that the
Cquisic Sponsoring States to co-operate with the Authority in the

1on of technology by the Enterprise or the joint venture on fair and
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reasonable terms and conditions, if the technology in question was not
available in the open market, should be deleted. They argue that since it is
not the State which is the possessor of the technology such obligation is
unreasonable. But what happens if the operator refuses to heed the invitation
to co-operate in the transfer of technology? The argument that since the
Enterprise would operate on the basis of joint ventures and thus obtain
technology is unconvincing because the new proposals both in the Information
Note and the “Boat Paper” don't give any advantagte to the Enterprise which
would attract potential viable joint venture partners.

Review Conference

With respect to Review Conference there is a provision in the Convention
for review after a period of 15 years after commercial production begins,
Amendments accepted therein would be by consensus or three-fourths majority
intended to become binding on all States whether they ratify or not. In the
Information Note two-thirds majority is required provided they are approved
by the majority in each Chamber and ratified by at least sixty States.
According to the “Boat Paper”, Article 155 of the Convention would not be
applicable and the Review Conference is ruled out. Only the provisions in
Article 314 on Amendment, Article 315 on Ratification and Article 316 on
Entry into Force for those who have ratified would apply. There is a basic
flaw here since the jurisdiction for the present negotiations is that the
economic and political climate has changed since the adoption of the
Convention. Who can say what the situation will be in 30 years or so when
economic exploitation becomes feasible?

In the course of discussions, it became clear that the industrialized
countries preferred the amendments based on the provisions of the “Boat
Paper” to that of the Information Note. While Germany supported the
provisions in the Information Note, the United States saw no need for a
Review Conference since there was no foreseeable commercial mining and
insisted that it could not accept any provision which would provide for
advance express commitment and hence preferred the provisions of the
“Boat Paper” which would freeze the situation. Austria suggested that the
amendments should become effective only if adopted by consensus. However
this might be impossible if ratification by all States Parties was necessary:
Consequently the system in the Information Note would be preferable. This
however should not also rule out the possibility of Review Conference as was
the case in the “Boat Paper”. Canada recognised that the Authority should
be given powers to hold a Review Conference if it deemed it necessary:

The developing countries who actively participated in the discussion?
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cxpreSSCd the view that it was necessary to hold the Review Conference
China stated that the provision on the Review Conference in the Convention'
should be retained. The Information Note has provided different aspects
including the adoption by majorities of the Council in chambers tf) be
established which however have not been agreed upon. Such issues should
thus be deferred. Trinidad and Tobago argued that the nature of such
composition of Chamber voting is undemocratic and to a large extent excludes
developing countries. Jamaica strongly favoured the retention of the provisions
or the Review Conference procedure and rejected the Boat Paper provision
which would eliminate the need for review. Any future amendments could
be blocked by three States in one of the Chambers. India also evaluated the
Chamber voting procedure as a provision for veto by as few as three States

The Legal Counsel concluded that there was no common ground to reach
consensus on the proposal on the Review Conference. He stated that in dC
course it might be necessary to assess whether such problems as su tug
by thg industrialized countries really existed. Indeed many Convii‘ta'S e
inclu.d}ng the UN Charter, FAO, WHO among others contained sirr:?lns
provisions on possible review. The safeguard was to take into considerati »
the posmbnll.ty of a State withdrawing if an amendment unacceptable to it o
adopted. This provided adequate safeguard against unacceptable amendme‘r)\:tasS

Production Limitations

E g:l frf?g::z:: lelt:ason Policy, t.he pripciples of non-subsidization of
B deep sea be and non-dlsc.rlmmation between minerals from
N Ap sl:aa .ed and production schedule for the plan of work
il forClarifut ority were generally acceptable. Some suggestions
e Witlicatlon. For instance, Argf:ntina proposed that distinction
B respect to .Stfite responsnbility and responsibility of the
: Or accepting subsidization. Indonesia viewed the sweeping

placement of sever.
al L .
Unacceptaple. paragraphs of the Convention in the “Boat Paper” as

)
“%Mpensation Fund

E Assistance
L Nt was reached. The Legal Counsel recognised th o

€ necessity for



compensation for economic loss because of new minerals as unrealistic,
They saw the compensation principle as offensive provisions to free market
philosophy which should be removed. Some of these States favoured the
provisions in the “Boat Paper”which give the Council the power to determine
from time to time on a case by case basis, upon the recommendation of the
Finance Committee on economic assistance to developing countries affected.

Financial Terms of Contract

The issue of Financial Terms of Contract was very controversial as both
sides had stuck fast to their positions. The industrialized countries and the
pioneer investors were determined that US $1 million annual fee should be
waived and only be required when economic exploitation becomes feasible
as otherwise it would be a disincentive and an obstacle to ratification.
Provision in the "Boat Paper" for breaking down the applications fee for
exploration and exploitation to US $250,000 for each stage would in their
view be logical instead of the present US $4500,000 and this would be a
matter of deferment. The developing countries however were not satisfied
with the logic and reasons of other side. Indonesia for instance referred to

landbased mines for which the annual fixed fees were payable right from the

exploration. Hence waiving the US $1 million fees would be prejudicial.
Expenses before registration should not be confused with diligence fees
since they have already been rewarded by registration.

The Legal Counsel while summing up the discussions on this topic
recognised the following:-

—In general on rules and regulations and procedures of contract, there
was no basic disagreement.

—On the question of splitting the fees for exploration and exploitation
there was also no major disagreement.

—The problem exists however in relation to annual fixed fee of US $ _1
million and whether it refers to exploration and exploitation or whether It
should be paid at all and also concerning the diligence fees and measures.

Finance Committee

On the Finance Committee as a subsidiary body anticipated by the
PREPCOM, disagreements were on the composition of the Committee an

its decision-making procedures. It was difficult to accept that the decision of

the supreme organ such as the Council or the Assembly should only be based
on recommendations of the Finance Committee. This was particularly pertinent
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'beari“g into consideration that “...until the Authority is self-financing, the

Ccommittee shall include the five largest financial contributions.”

The Legal Counsel concluded that there was basic agreement on the need
for a Finance Committee but discussions had brought out various difficulties.
The issue should therefore be revisited and he encouraged any group to
reformulate the provision in the light of the debate.

THE ‘BOAT PAPER’

A reference was made above to a paper purported to have been prepared
by representatives of several developed and developing States and circulated
among the delegations as a contribution to the process of consultations. A
revised version of that ‘Boat Paper’ was circulated during the November
round of the informal consultations. This section sets out the salient features
of the revised text of that paper.

The “Boat Paper” comprises of a draft resolution expected to be adopted
by the General Assembly, an Agreement relating to the implementation of
Part XI of the 1982 United Nations Convention on the Law of the Sea and
the Annex thereto. The draft of the resolution expected to be adopted by the
General Assembly comprises nine preambulatory paragraphs and five
operative paragraphs. The operative part of the proposed resolution in adopting
the Agreement relating to the Implementation of Part X1 and related provisions
of the Convention would require that future ratification or formal confirmations
or accessions to the Convention on the Law of the Sea should imply
acceptance of the Convention together with the Agreement. The Resolution
also calls on States to act in accordance with the objectives and purposes of
the Agreement.

The text of the Agreement included in the “Boat Paper” comprises of
ther Preambulatory paragraphs and eight articles. The opening paragraph of
A Preamble to the Agreement recognises the contribution of the Convention
the Law of the Sea to the maintenance of peace, justice and progress for
c-PSeOples of the world. A reference is thereafter made to both the report of
held s‘;clretary-General of tl?e Qnited Nations on the Informal Consultations
e 1990 on outstanding issues relating to Part XI and related provisions

fou

< e:t COnvennon and note is taken of the political and economic developments
. Ing the implementation of the provisions of Part XI of the Convention

= & (o facilitate universal participation in the Convention.

Thf? Corpus of the Agreement comprising Eight Articles then goes on to
With the following issues: '

L Implementation of Part XI (Article 1);
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II. Relationship between this Agreement and Part XI (Article 2);
III. Accession (Article 3);

IV. Simplified procedures (Article 4);

V. Entry into force (Article 5);

VI. States parties (Article 6);

VII. Depositary (Article 7); and
VIII. Authentic Texts and Depositary (Article 8).

The revised text of the Agreement in the Boat Paper circulated jp
November 1993 does not deviate from the August 1993 text of the paper
except in respect of proposed Article 2 dealing with the relationship betweep
the Agreement and the Part XI. Paragraphs 1 and 2 of the latter i.e. August
1993 text have been amalgamated and reformulated as paragraph 1 of draft
article 2. It is not necessary for now to go into details of the other provisions
since they involve no alteration or change from the original ideas in August
1993.

Paragraph 2 of the article 1 of the proposed Agreement entitled
“Implementation of Part XI” stipulates that “The Annex forms an integral
part of this Agreement”. The Annex addresses itself to several key questions
and issues considered during the Informal Consultations convened by the
Secretary-General of the United Nations and is divided into nine sections.

A comparative reading of the provisions of the new sections of the
Annex of the two texts shows that the November 1993 text has undergone
several changes mostly of a drafting and syntactical nature. In section 1
dealing with the Costs to the States Parties and institutional arrangements,
for instance, a provision has been included to provide for the competence of
the Authority on acquisition of scientific knowledge and the monitoring of
the development of marine technology relevant to the activities in the Area.
A reading of the two text indicates that the phrase “acquisition of the
scientific knowledge” has been added to the earlier text. Similarly in paragraph
6(j) of Section I the competence of the Authority to elaborate rules, regulations
and procedures for exploitation has been qualified by the term “timely”.
Praragraph 7(a) (iii) and paragraphs 8, 10 and 11 of Section I incorporate new
provisions. Amendments have also been effected to paragraph 12(b), paragraph
14(a) and paragraph 16. Paragraphs 14(b)(ii), (c), and (d) are the other fresh
new provisions in this Section. Old paragraphs 14 and 4 have been deleted-

While there are no changes in paragraphs 2 and 3 in the original propoSal
additions and alterations have been effected in paragraphs 1,4,5 and 6. .I“
paragraph 1 it is now stipulated that the Enterprise shall commence 1tS
functioning upon the issuance of a directive by the Council pursuant t0
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'\rticle 170, paragraph 2 of the Convention. The August 1993 text had
erely stated that the Council shall decide upon the Commencement of the

?:mctioning of the Enterprise. The new formulations reflect an improvement

of the earlier text. Para 6 of the same section also reflects similar improve.:rpent
in providing that Article 170, paragraph 4, Annex IV and other prov151(.)ns
of the Convention relating to the Eneterprise shall be interpreted anq applled‘
in accordance with this Part. The earlier provision read “sub-section E}ot
sub-section 4 Part XI, Annex 4 and other provisions relating to the enterprise
shall be modified by this Part”.

Section 3 of the Annex to the proposed Agreement dealing with decision-
making appears to have been recast. By and large, barring paragraphs 7, 14
and 16 the phraseology and language of the earlier text have been retained.
In paragraph 7 it has been expressly stipulated that the principle of rotation
shall not apply to the two States specifically referred to in paragraph 14(a).
paragraph 14 of Section 3, deals with the composition of the Council. It is
envisaged that the Council shall consist of 36 members of the Authority
elected by the Assembly. Allied to the question of the composition of the
Council is the issue whether the system of chamber voting in Council should
extend to the category of developing States representing special interests viz.
land-locked or geographically disadvantaged States, island States, States
with large populations and States which are major importers of the minerals
to be derived from the Area. Finally a new paragraph 15 stipulate that the
“provisions of Article 161, paragraph 1 of the Convention shall not apply.”

Section 4 of the Annex addressed one of the most keenly debated issues
namely, Review Conference has been modified. The provision of this section
has been toned down in as much as only the non applicability of the
Provisions of paragraphs 1, 3 and 4 of Article 155 of the Convention is
expressly stipulated therein and the revised text goes on to prescribe the
applicability of the principles, regime and other terms of paragraphs 2 of
Article 155 and to leave unaffected the rights referred to in paragraph S of
that. Article. It is however clear that the provisions of paragraphs 2 and 5 of
Atticle 155 would remain unaffected and applicable only where the proposed
amendment of Part X1 is in accordance with the provisions of Articles 314
315 and 316 of the Convention. Sub-paragraph (b) of the Section which reads

amendments shall enter into force on a date determined by the Council by
g tl_"ee-fqunhs majority of the members present and voting, including a
Majority of members of each chamber of the Council at that time” remain

4pplicable. Consequently the objections made to the provision earlier remain
Unchanged.

The Section on Transfer of Technology dealt with in Section 5 of the
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Annex provides that the transfer of technology, for the purposes of Part XI,
shall be governed by the provisioh_'s of Article 144 of the Convention. The
Enterprise shall take measures to obtain the technology required for its
operations on the open market or through its joint venture arrangements. [t
also provides that if the technology is not available on the open market, the
Authority may invite all or any of the contractors or their respective sponsoring
State or States to cooperate with it in facilitating acquisition of technology
or its joint venture on fair and reasonable commercial terms and conditiong
including effective protection of intellectual property rights. The reference
to the effective protection of intellectual property rights did not appear in the
August edition of the Boat Paper and is thus a new provision in so far as itg
proposals are concerned. The matter has of course been raised in the past and
the reservations of the developing countries in respect of transfer of technology
in the “Boat Paper” have already been expressed. The revised version of the
Boat Paper also envisages the inclusion of an explicit provision that the
stipulations of article 5 of Annex III of the Convention shall thereafter be
inapplicable.

The section on Production Policy has also been revised. In substance the
provisions are similar to those contained in the earlier issue of the Boat
Paper. A notable exception, however, is paragraph 1(d) which now requires
that the plan of work for exploitation approved by the Authority in respect
of each mining area shall indicate an anticipated production schedule which
shall include the estimated maximum amounts of minerals that would be
produced per year under that plan of work. This section in our view is an
improvement if it is intended to regulate production in the area to prevent
wrecking of land based production from developing countries.

Section 7 of the Annex endeavours to find solutions to the vexing
question of economic assistance to developing countries which suffer serious
adverse effects on their export earnings or economies resulting from 2
reduction in the price of an affected mineral, or in the volume of exports to
the extent that such reduction is caused by activities in the Area. Here t00
the November edition of the “Boat Paper” does not substantially change from
its August version.

The section on the Financial Terms of Contract proposes that the fee for
processing applications for the approval of a plan of work limited to oné
phase, either the exploration or exploitation phase shall be US $50,000. This
reduces the said fee for processing applications by half the amount that was
listed in the original version.

Finally the last Section dealing with the Finance Committee has four
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rovisions which may be said to differ from those incorporated in the init.ial
issue of the Boat Paper. Paragraphs 4, 5 and 6 of this. section deali'ng with
matters relating to the membership of the proposed .fmancg com.mlttee are
new Provisions. Paragraph 8 may require consideration as it envisages that
the recommendations of the finance comrittee §hall _where necessary, be
accompanied by a summary of the range of opinions in the Committee.

Conclusion

The UN Convention on the Law of the Sea after the sixtieth ratification
on November 16, 1993 needs a period of one year before it enters into force.
Hence the urgency of these consultations should persuade the industrialized
countries to accommodate their interests with that of the developing countries
so as to smoothen the path for the universal acceptance of the Convention.
So long as their demands remain unrealistic and excessive this will not
happen. A spirit of mutual understanding and cooperation and realism on all
sides is necessary particularly since commercial exploitation of the area in
question is not imminent. In the circumstances, as these consultations progress,
it is necessary that more attention to the “Non-Paper” which offers practical
solution for the interim period should be given. The time for grand standing
dire threats to the viability of the Convention if only small developing
countries become parties is now well over.
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ANNEXURE A
(NON-PAPER)

Agreement on the implementation of Part XI
and Annexes III and IV of the United Nations
Convention on the Law of the Sea.

I » General Assembly

~ Recognizing the historic significance of the United Nations Convention
n the Law of the Sea, 1982, (hereinafter referred to as “the Convention™)
a unique contribution to the maintenance of peace, justice and progress
all peoples of the world.

Reaffirming the principle of the common heritage of mankind codified
at Convention,;

- Convinced, therefore, that the implementation and progressive
evelopment of the Law of the Sea as embodied in the Convention is essential for the
zinment of sustainable development envisaged by the United Nations
nference on Environment and Development and its follow-up activities;

Aware that the problems of ocean space are closely interrelated and must be
sidered as a whole, and that this requires the full participation of all States
atever their stage of economic development;

- Bearing in mind that the prospects of commercial exploitation or deep seabed
neral resources have receded into the future, generating an interim period between
‘Coming into force of the Convention and the beginning of commercial
bed mining,

k To this end desiring to embody the results of the consultations and
‘Otiations organized by the Secretary-General of the United Nations in
C€r to promote the universal acceptance of the Convention in accordance
ith the mandate given by the General Assembly of the United Nations.

. E‘xpresses its consent by the present resolution to adopt the Agreement
Ontained in the Annex attached to the present resolution.
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Agreement on the Establishment of an Interim Regime from the Coming

into Force of the Convention to the time When Seabed Mining becomes
Feasible

The General Assembly has agreed as follows:

to extend the mandate of the Preparatory Commission for the Internationa]
Seabed Authority and for the International Tribunal for the Law of the Sea
(hereinafter referred to as the Commission) for the interim period from the
coming into force of the Convention to the time when commercial seabed
mining becomes feasible.

to authorise the Commission to exercise all the initial functions of the
Authority and the Enterprise in accordance with the Convention, in an
evolutionary manner, during this interim period.

to convene a review Conference at the time when commercial seabed
mining is about to begin.

Ratifying States may make a declaration, in accordance with Article 310
of the Convention, that they reserve their right to denounce the Convention
in accordance with Article 317, should their rights not be properly protected
when seabed exploitation will commence.

A. OBJECTIVES
Article 1

1. The present Agreement shall be based for the functioning of the
operations by the Commission on cost-effectiveness, taking into account
the needs to discharge effectively its responsibilities.

2. The present agreement shall apply to the Area as defined in the
Convention and shall translate into operational terms the principle of
common heritage of mankind.

3. The present agreement shall form an integral part of the Convention
and is concluded in order to facilitate the implementation of Part XI and
Annexes 11 and IV of the Convention. Subject to this agreement the
provisions of Part XI and Annexes Il and 1V shall apply as appropriate.

4.  The present Agreement and the provisions of the Convention shall be
read and interpreted together as one single instrument.
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B. INSTITUTIONAL ARRANGEMENTS

Article 2
Participation

ime to States and entities entitled to become parties
h States and entities may, upon notification to the
vention, become parties to the Convention on a
ot exceeding three years. After three
11 ratify or acceede to the Convention.

In order to give t
to the Convention, suc

depositary of the Con .
provisional basis for a p.e.rlod n
years, such States and entities sha
During this period, States and entitie_:s which ha.ve l?ecome partfes' o?l
a provisional basis shall fulfil all duties qnd obltgat.zor'ls, qzzd efn];)y a :
rights of Parties 10 the Convention, subject to the limitations inheren

to the interim nature of the regime.

Article 3
Powers and Functions

In accordance with Paragraph 6 of Resolution 1, the Commission shall

~ontinue to have such legal capacity as may be necessary for thet e?cera.se
of its functions and the fulfilment of its purposes as adjusted to this interim

regime.

Article 4
Organs

For the duration of the interim period, the plenary of the Commission
shall perform the functions of the Assembly of the Authority. .Ea.ch Party
shall have one vote. The Rules of Procedure of the Commission shall

continue to apply.

For the duration of the interim period, the General Committee of tlhe
Commission shall perform the functions of the Council of the Authority.
Each party shall have one vote. The Rules of Pr(.)cedure of the
Commission shall continue to apply. Upon the coming into force of .the
Convention, the General Committee shall be renewed through election
by the Assembly.

For the duration of the interim period, the Secretariat may be drawn
initially from staff members of the Secretariat of the United Nations.

For the duration of the interim period, the Group of Technical Experts
and the Training Panel established by the Commission, shall perform
the functions of the Economic Planning Commission and the Legal and
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Technical Commission, with such adjustments as may be considered
necessary.

For the duration of the interim period, the Secretariat of the Authority shall
performthe preparatory finctions necessary for the commencement of the functionin '
of the Enterprise. These shall include the monitoring of developments in
the deep seabed mining sector, in particular the prevailing conditions
in the world metal market, developments in deep seabed mining
technology, and data and information on the environmental impact of
the activities in the Area.

As far as pioneer investors are concerned, their rights and obligations
shall be governed by the provisions of Resolution Il and the related
understandings.

As far as the applicants referred to in Resolution II, paragraph 1, (a),
(ii) are concerned, approval of an application for pioneer activities
shall be facilitated provided that they assume the-same obligations as
those of the applicants referred to in the understanding on the
implementation of Resolution II contained in LOS/PCN/L. 41/ Rev. |
(Annex of 11 September 1986).

The requirements contained in Resolution II, paragraph 7 (b) and 8,
shall be waived with respect of any applicant for pioneer activities.

Article 5
Financial Arrangements

In accordance with paragraph 14 of Resolution I, the expenses of the
Commission shall continue to be met from the regular budget of the
United Nations, subject to the approval of the General Assembly of the
United Nations.

The Commission may raise additional funds for specified activities as
they may evolve.

Article 6
Review Conference

Upon notification to the Commission from a pioneer investor of his
intention to commence commercial exploitation within three years, @
Review Conference shall be convened.

The Review Conference shall review those provisions of Part XI and the
relevant Annexes which govern the system of exploration and exploitation
of the resources of the Area in the light of the scientific, technological,

and economic reality of that future time and in consideration of the
expericnce, the methodologies developed, and the activities conducted
in an evolutionary manner during the interim regime.

Article 7
Dispute Settlement

The question of adjustment of the Seabed Dispute Chamber of the International
Tribunal for the Law of the Sea, during the Interim Regime, pending the
feasibility of commercial seabed mining, should be determined by the State
Parties at the Meeting to be convened pursuant to Article 4 of Annex VIto

the Convention.)

ANNEXURE B
November 1993

(THE BOAT PAPER)

The original version of this document was prepared in August 1993 by
representatives of several developed and developing States as a
contribution to the process of consultations relating to outstanding
issues in Part XI of the 1982 United Nations Convention on the Law
of the Sea. The document has been revised in the light of discussions
during the Secretary-General’s informal consultations held in November

1993.

DRAFT RESOLUTION FOR ADOPTION BY THE GENERAL
ASSEMBLY

The United Nations Convention on the Law of the Sea
The General Assembly
Recalling resolution (48/....of....December 1993) on the Law of the Sea.

Recalling that Part X1 and related provisions of the 1982 United Nations
Convention on the Law of the Sea (the Convention) established a regime for
the international seabed area (“the Area™) and its resources Reaffirming that
the Area and its resources are the common heritage of mankind,

Recognizing that political and economic changes, including in particular
a growing reliance on market principles, show the need to re-evaluate some
aspects of the regime,
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Noting the initiative of the Secretary-General since 1990 to promote
dialogue aimed at achieving universal participation in the Convention,

Welcoming the report of the Secretary-General pursuant to General
Assembly resolution (48/....) and, in particular, the results of the Secretary-
General’s informal consultations set out in paragraphs () of the report.

Taking note of the report of the Preparatory Commission for the
International Seabed Authority and for the International Tribunal for the Law
of the Sea,

Considering that the objective of universal participation in the Convention
may best be achieved by the adoption of an agreement relating to the
implementation of Part XI and related provisions of the Convention and to
give effect to the results of the Secretary-General’s informal consultations,

1. Endorses the results of the Secretary-General’s informal consultations
set out in paragraphs (.......... ) of the report of the Secretary-General:

2. Adopts the Agreement relating to the Implementation of Part XI and
related provisions of the Convention (“the Agreement”), the text of
which is attached to this resolution;

3.  Consider that future ratifications or formal confirmations of or accessions
to the Convention should be taken to relate to the Convention together
with the Agreement;

4.  Calls on States and other entities referred to in Article 3 of the Agreement
to act in accordance with the object and purpose of the Agreement
pending its entry into force;

5. Requests the Secretary-General to transmit certified copies of the
Agreement to the States and the other entities referred to in Article 3
thereof, with a view to facilitating universal participation in the
Convention together with the Agreement.

AGREEMENT RELATING TO THE IMPLEMENTATION OF PART
XI OF THE 1982 UNITED NATIONS CONVENTION ON THE LAW
OF THE SEA

The States Parties to this Agreement,

Recognizing the significant contribution of the 1982 United Nations
Convention on the Law of the Sea (“the Convention”) to the maintenance of
peace, justice and progress for all peoples of the world;

Having considered the report of the Secretary-General of the United
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al consultations held from 1990 to 1994

{ati n the results of the inform 15 i
. Part XI and related provisions of the

outstanding issues relating to
‘I nvention (“Part XI"); | |
Wishing to take account of im_portzmt polmca! ‘_and‘ _ecgildoer:\:g
yelopments affecting the implqmentatxon of t_hos.e provisions, in

Lcilitate universal participation 1n the Convention;

Considering that an Agreement relating to the im
part XI would best meet that objective;

plementation of the

Have agreed as follows:

Article 1
Implementation of Part X1

The States parties to this Agreement undertake to implement Part XI

in accordance with this Agreement.

The Annex forms an integral part of this Agreement.

Article 2
Relationship between this Agreement and Part X1

XI and this Agreement shall be interpreted and
one single instrument. In the evept of any
f this agreement shall prevail.

The provisions of Part
- applied together as
inconsistency, the provisions 0

Articles 309 to 319 of the Convention shall apply to this Agreement as
they apply to the Convention.

After the adoption of this Agreement, any instrument of ratification or
formal confirmation of or accession to the Convention shall represent

also an accession to this Agreement.

Article 3
Accession

This agreement shall be open for accession by those States and .ot‘her
ntities referred to in Article 305 of the Convention which have ratified,
mally confirmed or acceded to the Convention or which are sir.nultaneousl.y
atifying, formally confirming or acceding to the Convention and this
greement. Accession by the entites referred to in Article 305, paragragh 1
) of the Convention shall be in accordance with Annex IX of the Convention.
Istruments of accession shall be deposited with the Secretary-General of the

Jnited Nations.
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Article 4
Simplified Procedure

A State or entity which has deposited before the date of the adoption
of this Agreement an instrument of ratification, formal confirmation or
accession in respect of the Convention shall be considered to be a party to
this Agreement if that State has not notified the Depositary within (.....)
months of the adoption of this Agreement that it is not having resources tq
the simplified procedure set out in this Article. In the event of such a
notification being made, accession to this Agreement shall take place ip
accordance with Article 3.

Article 5
Entry into force

1. This Agreement shall enter into force on the day of deposit of the
GO ) instrument of accession to this Agreement, provided at least
(eorerenn ) of those instruments have been deposited by States to which
paragraph 1 (a) (i), (ii) or (iii) of Resolution II of the Third United
Nations Conference on the Law of the Sea (“Resolution”) applies.

2. For each State acceding to the Agreement after its entry into force, the
Agreement shall come into force on the date of deposit by such State
of its instrument of accession.

3.  States which have recourse to the simplified procedure in Article 4 shall
be regarded as having acceded upon expiry of the period of (.....)
months specified in that Article, or upon entry into force of this
Agreement in accordance with paragraph 1, whichever is later.

Article 6
States Parties

For the purposes of this Agreement, “States Parties” means States and
entities which have consented to be bound by this Agreement and for which
it has entered into force.

Article 7
Depositary
The Secretary-General of the United Nations shall be the depositary of
this Agreement.

Article 8
Authentic Texts and Depositary

The original of this Agreement, of which the Arabic, Chinese, Engl.iShv
French, Russian and Spanish texts are equally authentic, shall be deposited
in the archives of the Secretariat of the United Nations.
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ANNEX

SECTION 1. COSTS TO STATES PARTIES AND
INSTITUTIONAL ARRANGEMENTS

The Authority is the organization through which States Panies t'o the
Convention shall, in accordance with the regim‘e for the mtematlox-lal
seabed area (“Area”) established in Part XI an.d this Agree.ment, organize
and control activities in the Area, particularly with a view to
administering the resources of the Area. The powers and fur?ctlons of
the Authority shall be those expressly conferred upon it b?' the
Convention. The Authority shall have such incidental powers con51st§nt
with the Convention, as are implicit in, and necessary for, the exercise
of those powers and functions with respect to the activities of the Area.

In order to minimize costs to State Parties, all organs and subsidiary
bodies to be established under the Convention and this Agreement
shall be cost-effective. This principle shall also apply to the frequency,
length and scheduling of meetings.

The setting up and the operation of the various organs and subsidiary
bodies shall be based on an evolutionary approach, taking into account
the functional needs of the organs and subsidiary bodies concerned in
order that they may discharge effectively their respective responsibilities
at various stages of the development of activities in the Area.

‘The functions of the Authority upon entry into force of the Convention
shall be carried out by the Assembly, the Council, the Legal and
Technical Commission and the Finance Committee, which shall work
n accordance with Section 9 of this Annex. The functions of the
Economic Planning Commission shall be performed by the Legal and
Technical Commission until such time as the Council decides otherwise
or until the approval of the first plan of work for exploitation.

The Assembly and the Council, as well as their respective subsidiary
bodies, shall meet only as frequently as required for the adequate and
timely performance of their functions.

Between the entry into force of the Convention and the approval of the
first plan of work for exploitation, the Authority shall concentrate on:

(@) processing of applications for approval of plans of work for explo-
ration in accordance with Part XI and this Agreement;

(b) monitoring of compliance with plans of work for exploration
approved in the form of contracts;
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(d)

(e

®

(8)

(h)

implementation of decisions of the Preparatory Commission for
the International Seabed Authority and for the International Tri-
bunal for the Law of the Sea (Preparatory Commission) relating
to the registered pioneer investors and their certifying States
including their rights and obligations, in accordance with the
provisions of Article 308, paragraph 5 of the convention ang
Resolution II, paragraph 13;

study of the potential impact of mineral production from the Area
on the economies of developing land-based producers of those
minerals which are likely to be most seriously affected, with a
view to minimizing their difficulties and assisting them in thejr
economic adjustment, taking into account the work done in this
regard by the Preparatory Commission;

promotion and encouragement of the conduct of marine scientific
research with respect to activities in the Area and the collection
and dissemination of the results of such research and analysis,
when available, with particular emphasis on research related to
the environmental impact of the activities in the Area;

acquisition of scientific knowledge and the monitoring of the
development of marine technology relevant to the activities in the
Area;

adoption of rules, regulations and procedures, including those
relating to the protection and preservation of the marine
environment, necessary for the conduct of activities in the Area
as they progress. Notwithstanding the provisions of Annex III,
Article 17(2) (b) and (c) of the Convention, such rules, regulations
and procedures shall take into account the terms of this Agreement,
the changed economic circumstances since the Convention was
adopted, the prolonged delay in commercial deep seabed mining
and the likely pace of activities in the Area;

monitoring and review of trends and developments relating t0
deep seabed mining activities, including regular analysis of world
metal market conditions and metal prices, trends and prospectss

(i) assessment of available data relating to prospecting and
exploration; and

(j) timely elaboration of rules, regulations and procedures for
exploitation.

7.

(a) The application for the approval of a plan of work for exploration

shall be considered by the Council following the receipt of a
recommendation on the application from the Legal and Technical
Commission. The processing of an application for the approval of
a plan of work for exploration shall be in accordance with th'e
provisions of the Convention, including its Annex III, and this

Agreement, provided that:

(i) aplan of work for exploration submitted on behalf of a State
or entity, or any component of such entity, referred to in
Resolution I, paragraph 1(a) (ii) and (iii), other than a
registered pioneer investor, which had already undertaken
substantial activities in the Area prior to entry into force of
the Convention or their successors in interest, shall be
considered to have met the financial and technical
qualifications necessary for approval of a plan of work, if the
sponsoring State certifies that the applicant has expended an
amount equivalent to at least US$ 30 million in research and
exploration activities and has expended no less than ten (10)
per cent of that amount in the location survey and evaluation
of the area referred to in the plan of work. If the plan of work
otherwise satisfies the requirements of the Convention and
any rules, regulations and procedures adopted pursuant
thereto, it shall be approved by the Council in the form of
a contract, notwithstanding the. provisions of Section 3,
paragraph 10 of this Annex.

(ii) upon the request of a registered pioneer investor, its plan of
work for exploration consisting of documents, reports and
other data submitted to the Preparatory Commission before
and after registration together with an indication of plans for
future activities, if any, shall be approved in the form of a
contract by the Council in accordance with Part XI and this
Agreement, notwithstanding the provisions of Section 3,
paragraph 10 of this Annex. Resolution II, paragraph 8(c)
shall not apply and a request for approval of a plan of work
for exploration of a registered pioneer investor may be made
by a sponsoring State Party or as a provisional member of
the Authority pursuant to paragraph 14. The fee to be paid
by a pioneer investor upon application for a plan of work, in
accordance with the provisions of Resolution II, paragraph
7(a), and Annex III, Article 13, paragraph 2 of the Convention,
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shall be deferred until the pioneer investor submits a plan of
work for exploitation, taking into account the $250,000 fee
paid pursuant to Resolution I, paragraph 7(a), which shal] be
deemed to be the fee relating to the exploration phase pursuang
to Section 8, paragraph 3 of this Annex. The period fol]owing
entry into force of the Convention within which a registered
proneer nvestor may request approval of a plan of wor
pursuant to Resolution II, paragraph 8(a) shall be extended
from six months to twenty-four months; and

(i11) in accordance with the principle of non-discrimination a
contract with a State or entity or any component of such
entity referred to in (i) above, shall include arrangements
which shall be similar to and no less favourable than those
agreed with any State or entity or any component of such
entity referred to in (ii) above. In the case of contracts with
the State or entities or any components of such entities
referred to in (ii) above, the Council shall make such
adjustments, as are equitable, to the rights and obligations
assumed by them under Resolution II and the decisions of
the Preparatory Commission.

(b) The approval of a plan of work for exploration shall be in
accordance with Article 153, paragraph 3 of the Convention.

Applications for approval of plans of work shall be accompanied by an
assessment of the potential environmental impacts of the proposed
activities in accordance with the rules, regulations and procedures
adopted by the Authority.

Applications for the approval of plans of work for exploration other
than those referred to in paragraph 7 shall be processed in accordance
with the procedures set out in Section 3, paragraph 10 of this Annex.

A plan of work for exploration shall be approved for a period of ten
years. Upon the expiration of a plan of work for exploration the
contractor shall apply for the plan of work for exploration unless the
contractor has received an extension for the plan of work for exploration:
Contractors may apply for such extensions for periods of not more than
five years each. Such extensions shall be approved if the contractor ha$
made good faith efforts to comply with the requirements of the plan ©
work but for reasons beyond the contractor’s control has been unable
to complete the necessary preparatory work for proceeding to the
exploitation stage or the prevailing economic circumstances have not
justified proceeding to the exploitation stage.

11.

The reference in the last sentence of Annex III, Article 10, of the
Convention to performance which has not been satisfactory shall be
interpreted to mean that the contractor has failed to comply with the
requirements of an approved plan of work despite written warning or
warnings from the Authority to the contractor to comply therewith,

The Authority shall elaborate and adopt, in accordance with Article
162, paragraph 2(o)(ii) of the Convention, rules, regulations and
procedures based on the principles contained in Sections 2, 5, 6, 7 and
8 of this Annex, as well as any additional rules, regulations and
procedures necessary to facilitate the approval of plans of work for
exploration or exploitation, as follows:

(a) The Council may undertake such elaboration at any time it deems
all or any of such rules, regulations or procedures are required for
the conduct of activities in the Area, or when it determines that
commercial exploitation is imminent, or at the request of a State
whose national is in a position to apply for approval of a plan of
work for exploitation.

(b) Ifarequestis made by a State referred to in subparagraph (a) the
Council shall, in accordance with Article 162, paragraph 2(o) of
the Convention complete the adoption of such rules, regulations
and procedures within two years of such a request.

(c) Ifthe Council has not completed rules, regulations and procedures
relating to exploitation within the prescribed time, and an
application for the approval of a plan of work for exploitation is
pending, it shall nonetheless consider and provisionally approve
such plan of work based on the provisions of the Convention and
any rules, regulations and procedures that the Council may have
adopted provisionally, or on the basis of the norms contained in
the Convention and the terms and principles contained in this
Annex as well as the principle of non-discrimination among
contractors.

The Authority shall have its own budget. The administrative
expenses of the Authority shall be met (by assessed contributions
of its members, including its provisional members, in accordance
with Article 173 of the Convention and this Agreement) (through
the budget of the United Nations) until such time as the Authority
becomes self-financing. The Authority shall not exercise the power
referred in Article 174, paragraph 1 of the Convention to borrow
funds to finance its administrative budget.
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otates and entit.ies referred to in Article 305 of the Convention w
have not esta.bl.lshed their consent to be bound by it shall be e
become provisional members of the Authority on the followi

hich
ligible ¢
ng basis;

take effect upon notificat;
‘ . ation to ¢
depositary of the Convention by a State or entity of its inte ,

(a) Such membership shal]

is satisfied that the State ore

faith to become a party, provided that provisional membership

shall not extend be
yond four years after the date o i
force of the Convention. ' e Tk

(b) Provisional members shall apply the terms of Part X1 and thj
Ag.reerpent provisionally and shall have the same rights g s
obligations as other members, including; 3

(1) the obligation to contribute to the budget of the Authority
bas.ed On assessed contributions, in accordance with their
national laws, regulations and annual

. . b
appropriations: and "potaeg

(11) the right to Sponsor an application for the approval of a plan
of work for exploration. In the case of entities whose
components are natural or juridical persons possessing the
nauonalfty of more than one State, a plan of work for
exploration shall not be approved unless all the States whose
natura_l or juridical persons comprise those entities are
provisional members or States Parties.

(c) Notwithstanding the provisions of paragraph 10, an approved plan
of work for exploration which is sponsored by a provisional
member in accordance with subparagraph bii) shall terminate if

such member ceases to be a provisional member and has not
become a State Party.

(d) If the Assembly decides that a provisional member has failed to

comply with its obligations in accordance with this paragraph, its
provisional membership shall be terminated.

15.  The draft rules, regulations and procedures and any recommendations

16.

relating to the provisions of Part XI, as contained in the reports and
recommendations of the Preparatory Commission, shall be taken into
account by the Authority in the adoption of rules, regulations and
procedures in accordance with Part XI and this Agreement.

The relevant provisions of Part XI, Section 4 shall be interpreted and
applied in accordance with this Agreement.

SECTION 2. THE ENTERPRISE

The Enterprise shall conduct its initial operation through joint ventures.
It shall commence its functioning upon the issuance of a directive by
the Council pursuant to Article 170, paragraph 2 of the Convention.

The obligations to fund one mine site of the Enterprise as provided for
in Annex IV, Article 11, paragraph 3 of the Convention, shall not apply
and States parties to the Convention shall be under no obligation to
finance any of the operations in any mine site of the Enterprise or under
its joint venture arrangements.

The Secretariat of the Authority shall perform the preparatory functions
necessary for the commencement of the functioning of the Enterprise.
These shall include the monitoring of developments in the deep seabed
mining sector, in particular the prevailing conditions in the world metal
market, developments in deep seabed mining technology, and data and
information on the environmental impact of activities in the Area.

The obligations applicable to contractors shall apply to the Enterprise.
Notwithstanding the provisions of Article 153, paragraph 3 of the
Convention, and Annex III, Article 3, paragraph 5 of the Convention,
a plan of work for the Enterprise upon its approval shall be in the form
of a contract concluded between the Authority and the Enterprise.

A contractor which has contributed a particular area to the Authority
as a reserved area shall have priority to enter into a joint venture
arrangement with the Enterprise for exploration and exploitation of that
area, subject to agreement on the terms and conditions of the joint
Vventure arrangement. If the Enterprise does not commence activities on
Such a reserved area within ten years of the commencement of its
functioning or within ten years of the date on which that area is reserved
for the Authority, whichever is the later, the contrractor which contributed
the area shall be entitled to apply for a plan of work for that area
provided it offers to include the Enterprise as a joint partner.

Article 170, paragraph 4, Annex IV and other provisions of the
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convention relating to the enterprise shall be i i
- ' e interpreted and a i
accordance with this Part. P pplied ip

SECTION 3. DECISION-MAKING

The general policies of the Authority shall be i
. established b
in collaboration with the Council. cdbythe Assembly

Decision-making in the organs of the Authority, as a general ru]
should be by consensus and there should be no voting until all effor::,
to reach by a consensus have been exhausted. .

If consensus cannot be reached, decisions by voting in the Assembl

on mattf:rs of procedure shall be taken by a majority of States prese -
and voting, and decisions on matters of substance shall be taken b "
two-thirds majonity of States present and voting, as provided fo ¢
Article 159, paragraph 3 of the Convention. o

Decisions of the Assembly on any matter for which the Council also
has competence or on any administrative, budgetary or financial matter
shall be based on the recommendations of the Council. If the Assembl
does not accept the recommendation of the Council on any matter 1):
shall return the matter to the Council for further consideration 'I:he
Council shall reconsider the matter in the light of the views expr;:ssed
by the Assembly.

peci'sion.s by the Council or the Assembly having financial or budgetary
implications shall be based on the recommendations of the Finance
Committee.

The major categories of interests identified in paragraph 14 (a) to (¢)
shall be treated as chambers for the purposes of decision-making in the
Council. Before electing the members of the Council, the Assembly
§hall es.tablish lists of countries fulfilling the criteria for the membership
in the interest groups identified in sub-paragraphs 14 (a) to (d). If a
country fulfils the criteria for membership in more than one interest
group,.lt may only be proposed by one interest group for election to the
Council and it shall represent only that interest group in voting in the
Council.

Each interest group identified in paragraph 14(a) to (d) shall be
represented in the Council by those members nominated by that interest
group. Each interest group shall only nominate as many candidates a$
the number of seats that are required to be filled by that group. When
the number of potential candidates in each of the categories referred to

. in paragraph 1. la) *o0 /=) exce > s the number of seats avail t - in each
of thoser wet.re categori s, " »a general rule the principle o ‘rotatior.
shall apply. States me . .S of . Sthc ¢ zoriee i€ . ..mine
how this principle shall ang.y inthose cat yor _s. This® ~ =ir > W aver,
shall .ta . o S 1 ouT
14(a).

Decisions by voting in the Council on q
taken by a majority of members present and voting, and decisions on
questions of substance, except where the Convention provides for
decisions by consensus in the Council, shall be taken by a two-thirds
majority of members present and voting, provided that such decisions
are not opposed by a majority in any one of the chambers referred to

above.

The Council may decide to postpone the taking of a decision in order
to facilitate further negotiation whenever it appears that all efforts at
achieving consensus on a question have not been exhausted.

-

uestions of procedure shall be

(@) The Council shall approve a recommendation by the Legal and
Technical Commission for approval of a plan of work unless by
a two-third majority of its members present and voting, including
a majority of members present and voting in each of the chambers
of the Council, the Council decides to disapprove a plan of work.
If the Council does not take a decision on a recommendation for
approval of a plan of work within a prescribed period, the
recommendation shall be deemed to have been approved by the
Council at the end of that period. The prescribed period shall
normally be 60 days unless the Council decides to provide for a
longer period. If the Commission recommends the disapproval of
a plan of work or does not make a recommendation, the Council
may nevertheless approve the plan of work in accordance with its
normal rules of procedure on matters of substance.

(b) The provisions of Article 162, paragraph 2(j) of the Convention
shall not apply.

Where a dispute arises relating to the disapproval of a plan of work,
such dispute shall be submitted to the dispute settlement mechanism
contained in the Convention.

Decisions by voting in the Legal and Technical Commission shall be
- by a majority of members present and voting.
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13. Part XI, Section 4, sub-sections B a '
. 4 > nd C shall be int .
in accordance with this Part. NG g licd

14. The Council shall consist of 36
sh S members of the Authorit
the Assembly in the following order:* SRRy

(a) four members from among States Parties, each of which, durj
the last five years for which statistics are available hav’e U.r;]l'lg
consumeq more than 2 per cent in value terms of thé total svlt i
consumption, or have had net imports of more than 2 per ce:tr!d
value terms of total world imports of the commodities prod i
from. the categories of minerals to be derived from tI;e :Ced
provided that the four members shall include one State fromreha,
Eastern European region having the largest economy in that re t 5
in terms of gross domestic product and the State, at the timglon
entry into force of the Convention, having the 1arg’est econome 9f
terms of gross domestic product, if such States wish toytl>n
represented in this category; 1

(b) four members fr'om among the eight States Parties which have
made t'h(? !argest investments in preparation for, and in the conduct
of, activities in the Area, either directly or through their nationals;

(¢) four me.mbers from among States Parties which, on the basis of
production in areas under their jurisdiction, are major net exporters
of the categories of minerals to be derived from the Area, including
at least two developing States whose exports of sucl’1 minerals
have a substantial bearing upon their economies;

(d) six members from among developing States, representing special
interests. The special interests to be represented shall consist of
States with large populations, States which are land-locked or
gqura.phically disadvantaged, island States, States which areé
major importers of the categories of minerals to be derived from
the Area, States which are potential producers of such minerals
and least developed States; and

(e) eightee.n members elected according to the principle of ensuring
an equitable geographical distribution of seats in the Council as

*
I}h:;&:zrc;f whztt;i:’r t.he sz(sjt.em of chambered voting in the Council should extend to the category
dizoussic) graph (d) in addition to the categories in sub-paragraphs (a) to (e) requires further
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a whole, provided that each geographical region shall have at least
one member elected under this subparagraph. For this purpose,
the geographical regions shall be Africa, Asia, Eastern Europe,
Latin America and Western Europe and Others.

15. The provisions of Article 161, paragraph 1 of the Convention shall not

apply.
16 (2 Decisions on questions of substance in the Council, except

decisions governed by Article 161, paragraph 8(d) of the
a two-thirds majority of members

hat such decisions are not opposed
y one of the categories mentioned

Convention, shall be taken by
present and voting, provided t
by a majority of the members in an
in paragraph 14(a), (b) or (¢).

(b) The provisions of Article 161, paragraph 8(b) and (c) of the

Convention shall not apply.

SECTION 4. REVIEW CONFERENCE

In the light of the present Agreement and the changed circumstances
in respect of deep seabed mining since the Convention was adopted, and the
changes in the approaches to economic issues, the provisions relating to the
Review Conference in Article 155, paragraphs 1, 3 and 4 of the Convention
shall not apply. Notwithstanding the provisions of Article 314, paragraph 2
of the Convention, the Authority may undertake at any time a review of the
matters referred to in Article 155, paragraph 1 of the Convention. Amendments
relating to Part XI shall be subject to the procedures contained in Articles
314, 315 and 316 of the Convention, provided that

(a) the principles, regime and other terms of Article 155, paragraph
2 of the Convention shall be maintained and the rights referred to
in paragraph 5 of that Article shall not be affected; and

(b) amendments shall enter into force on a date determined by the
Council by a three-fourths majority of the members present and
voting, including a majority of members of each chamber of the

Council at that time.

SECTION 5. TRANSFER OF TECHNOLOGY

Transfer of technology, for the purposes of Part XI, shall be governed
by the provisions of Article 144 of the Convention and the following

principles;
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(@) The Enterprise shall take measures to obtain the technology

required for its operations on the open market or through its Jjoint
venture arrangements.

(b) If the technology in question is not available on the open mark
the Athority may invite all or any of the contractors and trh E_L
respe_ct.n_/e sponsoring State or States to cooperate with in faci] itatjelr
acquisition of technology by the Enterprise or its joint venture -
a de\{eloping State or States seeking to acquire such technol e
on fair and reasonable commercial terms and conditions includc‘)gy
effective protection of intellectual property rights. Sta’tes Part['ng
un.dertake to cooperate fully and effectively with the Authorit rl‘es
this purpose and to ensure that contractors sponsored by them)t’ | ?r
fully cooperate with the Authority, ‘=

(c) States quties §hall promote international technical and scientific
cooperation with regard to activities in the Area either between
the parpes .cc.)ncemed or by developing trainin g, technical assistance
and scientific cooperation programmes.

2. Thel provisions of Annex III, Article 5 of the Convention shall not
apply.

SECTION 6. PRODUCTION POLICY

1. Tl?e production policy of the Authority shall be based on the following
principles:

| (a) The rights and obligations relating to unfair economic practices
under the General Agreement on Tariffs and Trade, its relevant

; Zodes and successor agreements, shall apply to activities in the
rea.

i (b) In particular, there shall be no subsidisation of activities in the

! Art?a except as may be permitted under the agreements referred

i to.m subparagraph (a). Subsidisation for the purpose of these
Prmciples shall be defined in terms of the agreements refered to
In subparagraph (a).

(c) There shall be no discrimination between minerals derived from
the Area and from other sources. There shall be no preferential
access to markets for such minerals or for imports of commodities
produced from such minerals, in particular.

(i) by use of tariff or non-tariff barriers; and
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(ii) given by States Parties to such minerals or commodities
produced by their state enterprises or by natural or juridical
persons which possess their nationality or are controlled by
them or their nationals;

(d) The plan of work for exploitation approved by the Authority in
respect of each mining area shall indicate an anticipated production
schedule which shall include the estimated amounts of minerals
that would be produced per year under that plan of work.

(e) In the settlement of disputes concerning the provisions of the
agreements referred to in subparagraph (a), States Parties which
are parties to such agreements shall have recourse to the dispute
settlement procedures of such agreements; and

(f) In circumstances where a determnation is made under the
agreements referred to in subparagraph (a) that a State Party has
engaged in subsidisation which is prohibited or has resulted in
adverse effects to the interests of another State Party and
appropriate steps have not been taken by the relevant State Party
or States Parties, a State Party may request the Council to take
appropriate measures.

2. The principles contained in paragraph | shall not affect rights and
obligations under any provision of the agreements referred to in
paragraph 1(a), as well as relevant free trade and customs union
agreements, in relations between States Parties which are parties to

such agreements.

3. The acceptance, by a contractor, of subsidies other than those which
may be permitted under the agreements referred to in paragraph 1(a)
shall constitute a violation of the fundamental terms of the contract
forming a plan of work for the carrying out of activities in the Area.

4. Any State Party which has reason to believe that there has been a
breach of the requirements of paragraph (a) to (d) may initiate dispute
settlement procedures in conformity with paragraph 1(e) or (f).

The Authority shall develop rules, regulations and procedures which
ensure the implementation of the provisions of this Part. This shall
include relevant rules, regulations and procedures governing the approval
of plans of work.

The provisions of Article 162, paragraph 2(g), Article 165, paragraph
2(n), Article 151, paragraphs 1 to 7 and paragraph 9 and Annex III,
Article 7 of the Convention shall not apply.
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SECTION 7. ECONOMIC ASSISTANCE

The policy of the Authority to assist developing countries which suffer
serious adverse effects on their export earnings or economies resulting
from a reduction in the price of an affected mineral, or in the volume
of exports of that mineral, to the extent that such reduction is caused
by activities in the Area, shall be based on the following principles;

(@) Developing land-based producer States whose economies have
been determined to be seriously affected by production of minerals
from the deep seabed shall be assisted from the economic assistance
fund of the Authority.

(b) The Authority shall establish an economic assistance fund from
aportion of funds of the Authority which exceeds those necessary
to cover the administrative expenses of the Authority, provided
that the amount set aside for this purpose shall be determined by
the Council from time to time, upon the recommendation of the
Finance Committee. Only funds from payments received from
contractors, including the Enterprise, and voluntary contributions,
shall be used for the establishment of the economic assistance
funds.

(c) The Authority shall provide assistance from the fund to affected
developing land-based producer States, where appropriate, in
cooperation with existing global or regional development
institutions which have the infrastructure and expertise to carry
out such assistance programmes.

(d) The extent and period of such assistance shall be determined on
a case-by-case basis. In doing so, due consideration shall be given
to the nature and magnitude of the problems encountered by
affected developing land-based producer States.

Article 151, paragraph 10 of the Convention shall be implemented by
means of measures of economic assistance referred to in paragraph 1.
Article 160, paragraph 2(1), Article 162, paragraph 2(n), Article 164,
paragraph 2(d), Article 171, paragraph (f) and Article 178, paragraph
2(c) of the Convention shall be interpreted accordingly.

SECTION 8. FINANCIAL TERMS OF CONTRACT

The following principles shall provide the basis for establishing rules.
regulations and procedures for financial terms of contract:

(a) The system of financial payments to the Authority shall be fair
both to the contractor and to the Authority.

(b) The rates of financial payments under the system shall be within
the range of those prevailing in respect of land-based mining of
the same or similar minerals in order to avoid giving deep seabed
miners an artificial competitive advantage or imposing on them
a competitive disadvantage.

(¢) The system of financial payments may be revised periodically, in
view of changing circumstances, however, they shall be applied
in a non-discriminatory manner and they may apply retroactively
to existing contracts only at the election of the contractor. Any
subsequent change in the choice of the systems shall, however, be
by agreement of the Council.

(d) While the system should not be complicated and should not
impose major administrative costs on the Authority or on a
contractor, consideration should be given to the adoption of a
royalty system or a combination of a royalty and profit sharing
system. If alternative systems are decided upon the choice of the
system applicable to an individual contract shall be at the election
of the contractor. However, any subsequent change of system
shall be by agreement of the Council.

() An annual fixed fee shall be payable from the date of
commencement of commercial production. However such fee
may be credited against other payments due under the system
adopted in accordance with subparagraph (d). The amount of such
fee shall be established by the Council.

(f) Any disputes concerning the interpretation or application of the
rules and regulations based on these principles shall be subject to
the dispute settlement procedures under the Convention.

The provisions of Annex III, Article 13, paragraphs 3 to 10 of the
Convention shall not apply.

With regard to the implementation of Annex III, Article 13, paragraph
2 of the Convention, the fee for processing applications for the approval
of a plan of work limited to one phase, either the exploration phase or
the exploitation phase, shall be $250,000.

SECTION 9. THE FINANCE COMMITTEE

There is hereby established a Finance Committee. The Finance
Committee shall be composed of 15 members with appropriate
qualifications relevant to financial matters. States Parties shall nominate

115




116

candidates of the highest standards of competence and integrity. In the
election of members of the Finance Committee, due account shall be
taken of the need for equitable geographical distribution and the
representation of special interests. Until the Authority is self-financing,
the membership of the Committee shall include the five largest financiga|
contributors to the administrative budget of the Authority.

No two members of the Finance Committee shall be nationals of the
same State Party.

Members of the Finance Committee shall be elected by the Assembly_
Each category referred to in Section 3, paragraph 14(a), (b), (c) and (d)
of this Annex shall be represented on the Finance Committee by at least
one member. After the Authority becomes self-financing, the electiop
of one member from each category shall be on the basis of nomination
by the members of the respective category, without prejudice to the
possibility of further members being elected from each such category.

Members of the Committee shall hold office for a term of five years.
They shall be eligible for re-election for a further term.

In the event of death, incapacity or resignation of a member of the
Committee prior to the expiration of the term of office, the Assembly
shall elect for the remainder of the term a member from the same
geographical region or interest group.

Members of the Committee shall have no financial interest in any
activity relating to matters upon which the Committee has the
responsibility to make recommendations. They shall not disclose, even
after the termination of their functions, any confidential information
coming to their knowledge by reason of their duties for the Authority.

Decisions by the Council and the Assembly on the following issues
shall take into account recommendations by the Finance Committee:

(a) Draft financial rules, regulations and procedures of the various
organs of the Authority and the financial management and internal
financial administration of the Authority.

(b) Assessment of contributions of members to the administrativé
budget of the Authority in accordance with Article 160, paragraph
2(e) of the Convention.

(c) Allrelevant financial matters including the proposed annual budget
prepared by the Secretary-General (Article 172 of the Convention):

the financial aspects of the implementation of the programmes of

work of the Secretariat.

(d) The Administrative budget.

(e) Financial obligations of States Parties arising from the operation
of Part XI and its related annexes as well as the administrative and
budgetary implications of proposals and recommendations
involving expenditure from the funds of the Authority.

() Rules, regulations and procedures on the equitable sharing of
financial and other economic benefits and the decisions to be
made on that basis.

Recommendations of the Committee shall, where necessary, be
accompanied by a summary of the range of opinions in the Committee.

Decisions in the Finance Committee on questions of procedure shall be
taken by a majority of members present and voting. Decisions on
questions of substance shall be taken by consensus.

The requirement of Article 162, paragraph 2(y) of the Convention to
establish a subsidiary organ to deal with financial matters shall be
deemed to have been fulfilled by the establishment of the Finance
Committee in accordance with this Section.
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: IV Status and Treatment of Refugees

(i) Introduction

At the instance of the Government of the Arab Republic of Egypt, the
act ‘Status and Treatment of Refugees’ was first taken-up for study by
3 _A_ALCC in 1963. It was observed that the AALCC’s views would be
aluable in reflecting upon the refugees problem. Since then the Committee

sgularly been taking-up this subject at its annual sessions and discussing
> progress of work in this field.

The Thirty-first Session (1992) mandated the Secretariat to commence
paration of a draft model legislation on refugees. The topic was taken-up
the Thirty-second Session held in Kampala (1993). The following two
dies prepared in accordance with the mandate were presented for
sideration of the Thirty-third Session held in Tokyo in January 1994.

I_A. Model legislation on the Status and Treatment of Refugees.

Establishment of “Safety Zones” for the Displaced Persons in the
Country of Origin.

A. MODEL LEGISLATION ON THE STATUS AND
TREATMENT OF REFUGEES

€ Asian-African Legal Consultative Committee at its Twenty-eighth
on held in Nairobi in 1989 decided to organise a workshop on the
€€ problems in Afro-Asian region with the Cooperation of and in
ion with the office of the United Nations High Commissioner for
'gees (the UNHCR) to commemorate Twenty-Five years of Working
1onship between the two organisations. In fulfillment of that mandate the
tariat of the Committee and the UNHCR conjointly organised a
Kshop on ‘International Refugees and Humanitarian Law’ in the Asian-
an Region in New Delhi in October 1991. The Workshop had as its
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objectives the promotion of general awareness and wider acceptability,
among the member States of the Commiittee, of the Geneva Convention ip
Relation to the Status of Refugees, 1951 and the 1967 protocol thereto. Twq
recommendations were made by that Workshop. The first one urged the
Committee “to consider the possibility of preparation of a model legislatiop,
with the objective of assisting Member States in the enactment of nationa]
laws on refugees". The other recommendation urged the Asian-African
States to move a step forward by considering adherence to the 1951 Conventiop
relating to the Status of Refugees and/or the 1967 protocols, thereto.

The Committee at its Thirty-first Session adopted the recommendationg
of the AALCC-UNHCR Workshop on International Refugees and
Humanitarian Law in Asian-African Region held in New Delhi in October
1991 and approved of the suggestion to prepare a model legislation in
cooperation with the office of the UNHCR with the objective of assisting
Member States in enacting appropriate national legislation on refugees.

At its Thirty-second Session in Kampala, in early 1993, the Secretariat
prepared a study entitled ‘Preliminary Study on the proposed Model
Legislation on Refuges”. This brief sought to present an overview of the
features of contemporary refugees law and also incorporated a draft structure
of the proposed model legislation on refugees.

At that Session the representative of the UNHCR observed that the
initiative taken by the Committee in preparation of a model legislation on
refugees would certainly contribute to the effective implementation of
refugee law at this juncture of history of international relations. In his view
the incorporation of international standards for treatment of refugees into
national law through domestic legislation would be an appropriate method
and in some legal systems, perhaps, the only method. He recalled that during
the Arusha Conference on Refugees held in 1979 the African States had
recommended that the OAU in cooperation with the UNHCR should elaborate
a national legislation to serve as a guideline for African States. He also
reiterated the UNHCR's offer to cooperate with and assist the Secretariat of
the AALCC in the elaboration of a Model Legislation on Refugees.

The Committee at its Thirty-Second Session decided inter alia to “‘continu®
with the study of the model legislation in close cooperation with the UNHCR
and OAU which includes study of various legislations on refugees in the
Asian-African region”.

Pursuant to that decision the Secretary-General held informal consultations
with the representatives of the Organization of African Unity (OAU) as well
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UNHCR, at Addis Ababa during February 1993. At that meeting it was
o reactivate the OAU/UNHCR Working Group on refugees and
saclude therein the AALCC and (ii) to reactivate the Study of a Model
. lation Thereafter another round table meeting of the representatives of
Le lS:LCé and the UNHCR was held in Geneva in June 1993. The focus
P A ssions at that meeting was the proposed model legislation on refugees.
Ofd%scu that tripartite meeting it was observed that the model legislation
Dum;gbe much more meaningful if it were incorporated into national laws.
WC-)UIb cause these are far more effective domestically than international law
“ 3 i Jes which may lack enforcement procedures. It was also observed that
pnncl:;[::k of willingness to accept international standards has been well
mzstrated by the unfortunate Bosnian example, which has shown that
Intemational Protection and non-refoulement has at best been reduced to
intentions. The national legislation would be more respected:

(i) since being law of the land, there were better chances of its
implementation;

the L*
agreed e

good

(i) also for fear of international criticism; and
(iii) national as well as international public opinion.
The question of incorporation of existing priniciples could be left to the

individual states. Therefore, a national legislation, keeping all the factors in
mind would also be useful. Of-course, the question of incorporation of the

* existing principles could be left to individual states.

In the end it was agreed among other things to :

(i) Form an inventory of all the legislations available with the UNHCR
CDR division :

(ii) Evolve ways and means of elaborating the 1966 Bangkok
Principles; and to

(i) Continue work on the model legislation which would help states
desirous of doing so to incorporate flexible principles on refugees
into their existing legal instruments.

The Secretary-General also held consultations with several senior
fepresentatives of the office of the UNHCR. At the meeting between the
Secreiﬁl’y-General and the representatives of the UNHCR held in Geneva on
t'h"j afternoon of June 3, 1993 it was agreed to make an inventory of all

' ex'sﬁng legislation with CDR (Geneva) and if possible to continue to study
- her the Report of Dr. Faits Abdel Majeed on his mission to Egypt,
_banon, Jordon, Iraq and Yemen, with the idea of identifying Islamic Law
®INciples which could help in promoting existing principles of refugees.
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Thereafter at a meeting held in Divonne (France) between the
representatives of the AALCC, OAU, and the UNHCR the view expressed

was that it was necessary to update the OAU/UNHCR guidelines on the
national refugee legislation prepared in 1980.

B. ESTABLISHMENT OF “SAFETY ZONES” FOR THE
DISPLACED PERSONS IN THE COUNTRY OF ORIGIN

During the Twenty-fourth session of the AALCC held in Kathmandu
(1985), the Delegate of Thailand on behalf of his Government proposed that
the AALCC should intimate a study on a closely related aspects namely the
possible establishment of safety zones for refugees or displaced persons in
their country of origin. The Thai delegate reiterated his request at the
Twenty-fifth session held in Arusha (1986) and suggested that the
establishment of safety zones for refugees or displaced persons in their
country of origin would lessen the burden for the international community
and to some extent might alleviate the refugee problem particularly if their
safety in their country of origin was guaranteed and their well-being assured

by the international community. He proposed that the study might focus
attention in particular on the following issues:

(i) The circumstances under which safety zones could be established
in the home country of refugees or displaced persons.

(i) Whether neutral bodies like international organisations should be
entrusted with the responsibility for management, food, medical
care and security in the safety zones; and

(iii) The status of the safety zones.

The matter has regularly been discussed at successive sessions of the
Committee. At the Twenty-eighth Session held in Nairobi in 1989 the
Secretariat presented a set of principles which provided a framework for the
establishment of Safety Zones. At that session, several delegates expressed
the view that since the question of safety zones raised many political, issues
the consideration of the item should be deferred to a future date.

During the Thirtieth Session held in Cairo in 1991 the delegate of
Thailand suggested that bearing in mind the recent events particularly, the
Gulf War the proposal made by his Government on the question of
establishment of Safety Zones for the displaced persons in the country of
origin should be placed once again on the agenda of the Committee for
further consideration. In fulfillment of the mandate of the Thirtieth session
the Secretariat presented a further brief, on the topic to the Thirty-first
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peisuns. However the UNHCR had on several occasions been requested by
the United Nations, on an ad hoc basis to assist certain groups of persons who
were in refugee-like situations or intermingled with refugees or retumees,

During the deliberations one delegate pointed out that whilst internationa]
law imposed stringent obligations on receiving States while the State of
origin (of the refugees) apparently had no legal obligations. In his view it wag
necessary to elaborate the “cessation clauses”, in a more pragmatic fashion
since’the solution to the refugee problem lay in addressing the root causes
in the State of origin. The establishment of safety zones, in his opinion, could
not only reduce the burden of neighbouring receiving States but it also
presented an opportunity for settlement and repatriation of displaced persons.
He emphasized, however, that the establishment and administration of such
Safety Zones should respect the sovereignty and territorial integrity of the
State concerned. The resolution which was adopted by the Committee at the
Thirty-second Session of the Committee called for closer interaction among
AALCC, UNHCR and OAU in undertaking joint studies and in exchanging
information on the subject. The UNHCR/OAU working group has been
reinforced by the inclusion of the AALCC. A tripartite meeting was held in

June 1993 in Geneva and the Secretary-General of the AALCC participated
in the discussions.

Thirty-third Session : Discussions

Introducing the item “Status and Treatment of Regfugees” the Deputy
Secretary-General Mr. Toru Iwanami stated that the Secretariat had prepared
two briefs addressed to two specific aspects of the subject viz. Model
Legislation on the Status and Treatment of Refugees and the Establishment of
Safety Zones for the Displaced Persons in the Country of Origin. He pointed
out that the item ‘Model Legislation on the Status and Treatment of Refugees’
was placed on the agenda of the AALCC following upon a decision of the
Thirty-first Session of the Committee held at Islamabad in 1992. At that
session the Committee had adopted the recommendations of the AALCC-
UNHCR Workshop on International Refugee and Humanitarian Law in
Asian-African Region held in New Delhi in October 1991 and approved of its
recommendation to prepare a model legislation in cooperation with the office
of the UNHCR with the objective of assisting Member States in enacting
appropriate national legislation on refugees.

In pursuance of that mandate the Secretariat had prepared a preliminary
study on the proposed model legislation on refugees which presented an
overview of the features of contemporary refugees law and also incorporated
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t has now prepared a revised study onthe question of establishment

afety Zones for consideration b)_/ the commuittee at Thlrtyithlrd S_esslon.

0 study prepared by the Secretariat has retained the sc‘t of 13 principles

Tf;fch could furnish a framework for the establishment of the Safety Zones
1

for Dispalced Persons In their country of origin.

The Deputy Secretary-General further stated that in the v'u_aw of the
ariat the topic needed further study with a careful evaluation of tbe
actice 1n such areas as in northern Iraq, Sri Lanka, Yugoslavia,
somalia among others. He called upon the Committee to give consideration to
the directions which the future work of the Secretariat §hou1d take as the
Committee was addressing itself to a novel c_or?cept and in the absence of a
consistent and uniform terminology the fine distinction bgtween the emerging

rinciples of humanitarian law and the customary principles of human r.1ghts
and refugee Jaw place the conceptina grey area where the two aforementioned
pranches of jaw overlap. He said that the usage of a plethora of terms such
diverse as «Safety Zones”, “Open Relief Centres”, “Security Zones”, “Saf.ety
Haven Zones”, “Safe Corridor” and “Safety Corridors” not to mention
“humanitarian access” can scarcely be said to be conducive to the progressive
development or codification of law where several customary and codified
principles of International Law interact, coincide and at times even appear to
be mutually exclusive. This he pointed out is particularly true of the principles
of State Sovereignty and non-interference in the domestic affairs of the State.
He stated that the Committee should give consideration to these and other
matters in determining the future work of the Secretariat in this regard.

The Representative of the United Nations High Commissionerfor Refugees
stated that since the establishment of the office of the UNHCR the number of
refugees had grown in numbers every year partially on account of internal and
external conflicts which involved and affected almost twenty-five million of the
world population.In the view of the office of the UNHCR every Member State
of the international society needed to adopta national legislation to enable it
to manage and regulate humanitarian assistance to be rendered to refugees and

~ displaced persons. He stated that a legal regime to regulate humanitarian

assistance while protecting the interests of the asylum seekers couldensure the
~ Protection and preservation of the sovereignty of a state and its national
Interest.

He proposed that the Secretariat of the Asian-African Legal Consultative
‘Committee could second a member of the staff of the Secretariat 10 the
pNHCR for a mutually agreed period to drafta model legislation on refugees.
The proposed legisiation, he stated, could be modular with alternative provisions
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ationals of a country can not be used as ajustification to deny their
He observed that refugee-receiving countries had the right to
jjtate the repatriation of the refugees to the country of origin whenever they
e that the situation in that country had become normal. His delegation
ished to emphasize the principle of observance of Jaws of receiving

mber ofn
ationalit)’-

had found useful the Brief prepared by the

He stated that his government repar '
Secretariat. The workshopon Refugees initiated by the Committee 1n 1991 1n
jhi in which his delegation participated, was among the positive Steps

New De v : c . ;
taken by the Secretariat. That meeting dealt W.lth. a range of refugees issues in
Asia and Arica, particularly theirrightof repatriation. Heexpressed ?ppreleatlon
to the gecretariat of the Committee for preparing the document in which the

d studies of AALCC from 1960s on had been clearly elaborated,

measures an :
and hopped that these studies would provide a better prospect for Asian and
ne problem of the present

African countries in their efforts to solve this huma
century.

The Delegate of Kenya expressed his appreciation for the Briefs prepared
by the Secretariat. He stated that his country had received and has been a host
10 a large number of refugees during the last twenty years. He favoured the
establishment of a legal mechanism to govern the status and treatment of
refugees. He was of the view that countries responsible for generating the
exodus of refugees should take steps to eliminate causes for the refugee flow.

xed experience with refugees both pleasant

and unpleasant. His Government had assisted many refugees to put their lives
together and earn a living. When conditions had improved in their country of
origin, his government had encouraged the refugees to return and provided
assistance to those who wished toreturn to their countries. During the last four
years the presence of a large number of refugees from Somalia had however
created major problems. The influx of large numbers had an adverse effecton
the economy. Besides many refugees had come armed with guns which they
used or put into the hands of criminals to create a climate of insecurity which
had inhibited foreign investment in Kenya. On the other hand Kenya had only
received limited assistance from the international community.

His Government has had mi

t Speaking onthe impactof refugee camps ontheenvironment, he emphasized
. at environmental disaster i looming large in areas where refugees had
settled in large numbers and cut down trees, on & large scale for fuel.

The Delegate of India expressed the view that the question of drafting a
- model legislation on refugees had notbeen debated exhaustively. He observed
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that there were many reasons underlying the flow of refugees and while Sta(@:ﬁ
had and would honour their obligations to receive asylum seekers at lhei;-
b_orders, the significance of the practical problems posed by imerna]
displacement could not be under—estimated. He, however, had reservationg
apout drafting a model legislation as in his view consideration needed to be
given to the question of deterence of refugee flow. Besides, the delegyye
argued, the experiences varied from country to country and from contine;:t to
continent. He did not favour an imposition of ideas which had not beey,
voluntarily accepted following a detailed discussion. In his view there were
many aspects of the proposed legislation which needed to be deliberated wi,
care. These included the issue related to the definition of terms and the scope
of the proposed legislation. His delegation was opposed to the involvement of
the UNHCR in the drafting of a Model legislation.

The Delegate of Egypt stated that a number of questions raised by hisg
delegation when the item was considered at the Thirty-second session of the
Committee had not been satisfactorily answered. He supported the view of the
Indian delegate.

The Representative of the UNHCR stated that his office had only offered
technical assistance in drafting a model legislation. He pointed out that
member States of the Committee would remain at liberty to consider the
substantive and political questions related to the acceptance or enactment of
the proposed legislation.

The Secretary-General clarified that the decision to draft amodel legislation
was taken at the Islamabad Session (1992) following upon a recommendation
of the Workshop on Refugee Law held in New Delhi in 1991. He pointed out
that the preparation of a model legislation by the Secretariat with the
collaboration of the UNHCR would not make it mandatory for any member
State of the Committee to enact a law. On the other hand, a mode! legislation
prepapred jointly by the AALCC and the UNHCR could be useful for many
member countries in developing their own laws to assist refugees.

The Delegate of India emphasized that his reservation was mainly on the
ground that the proposed structure of the model legislation had not been
extensively debated at any session after the deliberations in the Workshop. HiS
delegation was not opposed to the proposed modular legislation if it was 2
question of purely technical assistance, and was voluntary and the propos
legislation would not commit or bind any of the member States Of the
Committee.

The Delegate of Egypt clarified that his support of the Indian reservation
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1pp exiented by technical assistance from the UNHCR and the OAU.

on of African Unity stated that the
lation could be a useful instrument and urged the
ork on the subject. He pointed out thfn an OAU
had in 1980 drawn up “National Gu1delme§ on
ound useful by several African

e of the Organisati

sed the view that the delegate of India had
his did not amount

d model legislation was an
urces
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(ii) Decisions of the Thirty-third Session (1994)
 Agenda item: “Status and Treatment of
Refugees and Displaced Persons”

Adopted on January 21, 1994
Asian-African Legal Consultative Committee at its Thirty-third

Having considered the Secretariat briefs on Model Legislation on Refugees
lined in document No. AALCC/XXXIII/Tokyo/94/3 and the Establishment
afety Zones contained in document No. AALCC/XXXIII/Tokyo/94/4;

nd having heard with appreciation the statement of the Deputy Director,
ireau of Asia and Oceania of the United Nations High Commissioner for
gee S;

r having heard also the statement of the representative of the
ization of African Unity;

Appeals to Member States to take all measures to eradicate from their
countries the causes and conditions resulting in their nationals being
Iorced to leave their countries and becoming refugees;

:W_rges the member States who have not already done so to ratify oraccede
| the Convention on the Status of Refugees, 1951 and the 1967 Protocol
-'i:a.a

ﬂkes note of the general outline of the programme of work proposed by
Secretariat on the Model Legislation which is still to be considered
Oy the Committee;
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P —————

4.  Decidesto continue with the task ofthe preparation of a model] Iegisla[ion
in close co-operation with UNHCR and OAU in light of the codifiey
principles of international law and the practice of States in the region.

5. Expresses appreciation to the UN

HCR for the offer to assist the AALCCe
to draft the model legislation:;

|'|| 6. Decidesinthe context of paragraph 4 above to second
|

Il officer of the Secretariat to the UNHCR, for a spe
Il mutually agreed, to draft the detai

a professionalstaff
cified period to be
led modular draft legislation;

I|:|I 7. Recommends that such draft legislation be transmitted by the Secretarig

Il to all Member States, prior to the Thirty-fourth Session, for theip
consideration, amendments, additions on suustractions;

i 8. Recommends Surther that such dul

| considered at the Thirty fourth Sessio
adoption;

(iii) Secretariat Briefs
A. Model Legislation on the Status and

y amended draft legislatiop, be Treatment of Refugees

nof the Committee for jts possible

| 9. Directs the Secretariat to include the item “Status and Treatment of

| Refugees™ on the agenda of the Thirty-fourth Session of the Committee;
and

. ) ‘
is estimated that there are 19 million refugees in the wl;c?]e_ wct)_r]d (z)lf
: 1 1 tinction

? i 2 able record and the dubious dis
ant. Africa alone has the unenvi ‘ ‘ 1S !

'l:c)st to some six million refugees and a further twelve million displaced

' i F sthi i ders of the country of their origin.
10.  Directs the Secretariat to study further the concept of Safety Zones and ns within or outside the bor

to analyse the role played by the United Nations and UNHCR in

T ion 1 re
Concerning the legislation on refugees, the African reglc‘)nt is tmzm
| | | E, \ 1 1 rtreatm
— P ened by virtue of the OAU Convention 1969. In practice thei

i itic i cial
& i i | olitical, economic and so
refugees is generous, in spite of their p

I be of great importance in tackling this problem. The situation 1nr:.h&,hA‘s;2k
on is quite different. It is large groups or mass ?xodus whic sther ‘
2ction in this region as opposed to individuals seeking asylum in o

s of the world.

Ofthe Eighteen AALCC member states wh9 are parties to the Corllvsr;tlczg
Ime only eight States in Asia have so far ratified tlze Convention rela 1tgteS
us of Refugees 1951,' and its 1967 protocolﬁ.- As aresult, many s; )
§ region have no binding legislation on refugees. The only gu1h1'2ﬁ
iples are Bangkok Principles, 1966 and the .]970addel?dumthe.reto wbll
% mOmmendatory in nature. Therefore a regional solution to this pcr‘o e;t(;
S necess ary. The Model legislation proposed to be taken up by A.ALCh couSS
:Particularly useful for the Asian region and could deal with the ma

SWana, China, Cyprus, Egypt, Ghana, Iran (I1slamic Republic of) .Iupun.‘ Kenya, Nigeria, Philippines,
Public !{fKore(.z, Sencgal. Sierra Leone, Somalia, Sudan, Turkey, Tanzania, and Yeman.
P. cit. Note 2.
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determinat.ion in one part and individual determination in another. Once the
mass admlss?on of refugee is allowed it will not be difficult for individug)
persons seeking independent refugee status to do so. The Model legislétion
will be much more meaningful if it is incorporated into national lawsg
Interflational Law principles lack enforcement procedures, as was typicall .
seenin Bosniancase. Itishoped that refugee law principles will be incorpora[e_é
as part of the constitution or immigration laws already in existence. The
national legislation would therefore guarantee better chances of implementatiop

The necessity for the ratification of the Convention relating to the Statyg
of Refugees.

The UN Convention relating to the Status of Refugees (1951) and its 1967
protocol represented the first attempt by the world community to establish
definition which was not limited to a specific group. New legal instruments
rules and regulations have since evolved at regional level, including the OAU‘
Convention of 1969 dealing with the problems of Africa, the 1984 Cartagena
Declaration catering to Latin American problems, the 1966 Bangkok principles
propounded by the AALCC and the 1970 addendum thereto. In a pragmatic
way, adjustments have been made in the law and practice governing the work
of the UNHCR. But, there remain serious gaps in the overall framework. The
1951 Convention nevertheless remains a vitally important international
instrument “providing the foundation” for refugee protection around the
world.

As a first step, it is necessary to bring the states in Asian region to the
Convention relating to the Status of Refugee, 1951 and its Protocol of 1967.
For this purpose, public awareness towards refugee problem is necessary
especially inthe Asian region, as public opinion will prove a useful mechanism
in the acceptance of international standards in the national legislation. The
utilization of the mass media like satellite television will be etfective for
increasing public awareness of the Convention. Also to hold a regional
seminar on the Convention and on the international protection of refugees
would be useful. In this sense, the Conference to be held in Doha in March 1994
will provide a good forum to highlight the importance of ratifying the
Convention.

The proposed draft structure of the AALCC Model Legislation on
Refugees.

There is an imminent need for enactment of Domestic legislation O
Refugees. This is so because the refuge population has grown to an alarming
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re of 19 million, out of which the majority is unfortunately founfi in the
B’ n-African region. Since the adoption of the 1951 Convention the
f k. ational attitude has radically changed. Therefore the existing refugee
mteljn unable to cater successfully to all the new situations and changes. There
!aWIS urgent need for international legal instruments such as the 1951
% ?:,ention to be implemented at national level and further be supplemented
:‘:d enforced through national legislation.

The following principles are the proposed main heafiings of the draft
model legislation. This is in fact the initial framework, which if approv.ed.by
the Committee will be further elaborated, after a study (,)f all existing
imemational, regional and national legislation on “refugees’ and present a
comprehensive piece of legislation which cquld be of lm.me’rylse benefit to
states desirous of enacting appropriate “natlonal.leglslatlon on refuge.es
keeping their individual and particular needs in mind. As mentlor?ed earlier
this draft structure of the Model Legislation on Refugees was submitted to the
Thrity-second Session of the Committee held in Kampala and the same is
peing reproduced for the consideration of the Committee for its adoption or

approval.

The draft structure of the Model Legislation
(1) Preamble

(2) New Definition of “refugees” should at least reflect the enlarged
definitions provided for in the 1969 OAU Convention, 1984
Cartagena Declaration and 1966 Bangkok principles as expanded
by the 1970 Protocol thereto which would facilitate states to adopt
it to their particular requirements;

(3) Basic principles of the Treatment of Refugees
6] State Sovereignty;
(i) Non-refoulement;
(iii) Non-discrimination;
(iv)  Fair and Equal treatment;
) Family Unity and other humanitarian practices.

(4) Rights and Duties of Refugees
(5) Penal Clauses in case of the violation of laws
(6) Assistance, measures given to refugees by the recipient country

(16) Miscellaneous clauses.
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1551.torofort e e o osskorie cgghen o cefetb crones
anfj to their loss of national protection.otll’%l::nrz (zavaql it:rli[;tslelpil;lo“owd "
;il:rrr:a;l(;e t\c/)ap;i:f::cutlon ’m tllle’sense that this term is currently ebr:lr;lr:;::{}r;()
issuance,of doct;ln[;;et,-\\ar“lnslr‘l?ments or arrangements provided for lh;
o ; to “Russian re_fugees“ (in 1922) and to “Armenia
los:}f . in both cases referring to their national origin and to th cn
e protectlon by the Governments of the USSR or of the Turkish Re 3
respectively. These provisions were, in 1928, extended to “Turki ‘h LPUb_hc
and .Assyro—Chaldean refugees” tollowed by a Convention flsr -ﬁsf‘yﬂan
coming frgm Germany” in 1938, which likewise referred to ‘wagees
German origin lacking protection of the German Government R

Camee fll:St formal referfance to persecution as part of the refugee definitio
(herz mf: e 1?14?j (;onstltutlon of the International Refugee Orﬂaniuatioz
inafter called the IRO), a temporary speciali he U
! , ary specialized agency of the Uni
' ] g ite
i\:lztlgns atr?:i the prefdecessor of UNHCR. Paragraph 7 (a) (i) of Section C ocil?
onstitution of the IRO referred to a * on
‘ : persecution or fear, based on
zriega;o_nable grgund§ owing to race, religion, nationality or political opinions™
s ! elgg a valid objection to repatriation. Paragraph 3 of Section A of P'u.'tI
e A ~ 13 . . X
tt:(ef:n ed IRO’s corpp_etence to the “victims of Nazi persecution” still within
! ir tco‘L‘lu.ntry of origin. IRO’s Constitution also made reference for the first
me to dlsplace.d persons” as well as refugees—a concept which came to be
extensively applied to UNHCR’s mandate.

Thereafter the United Nations Declaration of Human Rights in 1948
al IL{déd toeveryone’s right to seek asylum from “"persecution” wiathout further
defining the term, and the General Assembly employed l’he term “well-
foundefi fear of persecution” for specified reasons as the central criterion in
determining the ambit of UNHCR’s Statute.

This definition was essentially repeated in the 1951 Convention relating
to the S.tatus of Refugee while its application was limited to victims of
persecution as a result of events occurring before January, 1951. The extent
§nd scope.of the term “refugee” was, however, expanded ih-as. much as it
mcluded_ “membership of a social group” as one of the possib&e causes of
Eﬁ;’:}et-(;utt(;c?;.oiates par_tles_could also, if they desired, restrict the causative
RSy Bos tﬁzc;r;in(g)rg ]liurope The 1967 Protocol to the Convention
limitation from this defli)nitionl.mItdtlon as well as the optional geograph'c

3. Section B. p. 232.
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The definitions of the term “refugee” in the Convention and Protocol have,
_nce 1967, remained unchanged, although it may be recalled that
I Ommendation E of the Final Act of the Conference of Plenipotentiaries

' ich adopted the Convention in 1951, urged all States parties to extend its
did not fall within 1ts strict ambit.

efits as far as possible to persons who
!- hile this, of course, is not binding on Stat'es it 15 mdlcatlvc? of the general
_eement, at that time, of the need for a liberal interpretation of the term

7 gee, by States in determining who should receive international protection.
came very apparentin regard to UNHCR s activities, and

- the 1960s the need for groups outside the original statutory definition to be
S8 'st.ed was clear, particularly in the wake of the General Assembly Resolution
) the Granting of Independence to Colonial Peoples and independence

ovements in Africa.

. Thisneed alsobe

o wasaseries of General Assembly resolutions, extending
hich formally endorsed the High Commissioner’s
wvolvement witha much broader category of exiles. Thus in 1959 the General
\ssembly requested the High Commissioner to use his “good office” to
ansmit contributions to “refugees not within the competence of the United
tions’’ (without defining this phrase further). Then from 1961 to 1963 a
ies of General Assembly resolutions endorsed UNHCR activities for
gees within the High Commissioner’s mandate ““or those for whom he

nds his good offices”.

~ Consequently ther
ver the nexttwo decades, w

" This liberalizing trend was reinforced in 1969 by the OAU Convention
overning the Specific Aspects of Refugee Problems in Africa, which added
o the statutory refugee definition an important expansion of the term so far as

applied in Africa, viz., that:
ery person who, owing to external
domination or events seriously
disturbing public order in either part or the whole of his country of
origin or nationality, 1s compelled to leave his place of habitual
residence in order to seek refuge in another place outside his country
of origin or nationality”

“Refugee’ shall also apply to ev
aggression, occupation, foreign

ns the most formal extension of the refugee
d has, following proposals made at the
9, been endorsed by the
he African continent.

This ex panded definition remai
dncept accepted by Governments, an
rusha Conference on Refugees in Africa in 197
Jeneral Assembly asapplyingto UNHCR’s activitiesint

ontinued to request UNHCR to

At the same time the General Assembly ¢
persons outside the ambit and

Ttake programmes generally benefitting
-4
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& Al . N
v:;;)ie(;fut:;eo;lgilnnallg(;ezhnltlcjn of the term refugee. The High Commissioner
Secretar},_Geném] i,n th, to contmge. t.o participate, at the invitation of the
secretary UNHCR, " ose .humamtanap endeavours of the United Nationg
o hene roqu R pflhmcular expertise and experience. In the followin.
o s f, y fe Gener'c.x] A.nsse_mb]y, to continue his assistance an(gj
protecty  forre ugees within his mandate as well as for those *

m he extends his good offices or is called upon to assist” il

Assgnlzilr;e)r(ésrs]fjtrieonce to dls.placed per.sons" came in 1975, with a Generg|
Assembly re Indo-gh.requesjn.lg the High Commissioner to continue hj
e ey v 1tr_uase dlsp!aced persons”, a category which was tI(S)
years.PamCUIa);l - u :n endorsing the office’s activities for the next five
years Particy enéorsig Erét(a)mongthesew?stheGeneralAssemblyresolulion
210 which endorsed B SOC resolution 2011 of that year, in which
UNHCR's assis uif— o displaced persons, defined as “‘the victims of man-
i ;1 rmg :rg;nt humanitarian assistance”, in addition to its aid
lo reluges resomtigﬁ r(I)1ve : he term has remained undefined except for the
ECOSOC resolution entfloned aboye, a.lthough it has been suggested that the
ran-made daster t]r.e e;irr.ed to in this definition might appropriately be
UNHCR’s activities lielrltjaeinll;1 ;Zﬁe?tprinded e :?ﬁ"ition- oo
strictly defined refugees: the milli prooted ‘.Splac‘?d et
civil strife normallyofallirzgewni]tll:lilno?lfigfczgggsd i

T . .
oFintemationsl responsibility for specified naionsl o et Evup, il
: ified national or ethnic groups, similar
:;) (;?jiltd rjzfi]lici;e(ii blirlli:he pre- ld95 1 refugee ins.truments. Concurrfnt]yf)hoxve»'er,
novoua resgettleni' prtoce ures have contlpued to be applied, particularly by
ast Tromicalty this ren lor(gec‘elvm‘g countrl?s, often more strictly than in the
B rovidon yt ! esulte partly .trom coptmuing pressure on third countries
° se t emept opportunities for displaced persons granted temporary
sylum, particularly in South East Asia. K i

dete;rrzfngzzflpl;f)i :df ut:\e d.lsp]aced .persons“concept and prima facie group
enable prompt and pr ©s I COUTm of Kirst asylum, while essential ©
ther i founics in oreotice. Ote BB to be given, has also led to a number Of
to receive help—‘—sugaacuce- One .Ot th.ese is how to sift out those not entitled
not done, or how to exi? Zcoﬂl:)mlc fnlgrants_when individual screening i
Protectio’n such as war ude thosesiiaOH PEEROIIIIO- AT A\ entitled 1O
migrants it must be ob C“mcliﬂals ar dpvied ackivisie. A8 pgans economic
authority to deal with s served that there is no intemnational instruments or

y todeal with such persons, and traditionally, they have been subjccted
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he juridical process of emigration—cum-immigration rather than the
o ary principles of non-refoulement and asylum. Experience has shown
custe? lyl ht of these peoples could be such as to make their lives unbearable
e the(F))ungtry of origin and those conditions could be so serious as to amount
g ;:ecution ora «well founded fear of persecution". It is for consideration
A rthe proposed legislation should seek to include and coverthe ecqnomic
providing for international protection for economic m'lgrants
t be sought from dimensions other than those of the causative end
ient end of the outflow.

whethe

refugees in
solutions mus _
of the outflow and at the recip

A new tur

n was given to the concept of International protection when the
ECOSOC referred to persons “who have been forced to flee from their hon_mes
suddenly or unexpectedly in large numbers; as a result of armed conflict,
internal strife, systematic violations of human rights or natural or man-made
disasters, and who are within the territory of theirown country.” It would have
been observed that this definition of internally displaced persons does not
conform to the traditional understanding of the term of refugee i.e. anasylum
seeker who has actually been granted or has received protection outside his
own country of origin or habitual residence, to whom asylum has been granted
from the authorities of the country of origin and 18 recognized as a person who
is entitled to enjoy certain rights under international law. This is by reason of
the fact that in customary international law arefugee is a person who is outside
the protection of the State or is unwilling to seek the protection of the State of
his nationality or habitual residence. There is thus a need to consider the
distinction to be drawn between the terms to be employed and the scope to be
given to the Model Legislation. The Committee may wish to consider whether
ornot the Secretariat should seek toincorporate especially, distinctly, enunciated
definitions of some key terms tobe employedinthe proposed modellegislation.
The future work of the Secretariat on the work on the task of Model legislation
of rights and duties of refugees would now rest on the directives which the

Committee’s Tokyo Session may give.

The Secretariat of the Committee has managed with assistance of the

Office of the UNHCR to obtain all the existing national legislations pertaining
. to refugees. The Secretariat is grateful to the UNHCR for their assistance in
making copies available to AALCC through the officers of the “CDR”
division, Geneva. The Secretariat of the AALCC isin the processof a thorough
examination of these municipal instruments and has been working towards an
expanded definition of the term “Refugees”. The Secretariat, however, is of the
view that the question of the expansion of the definition of the term requires
to be discussed further. The Comnmittee at its forthcoming Session may wish
to give consideration to the extent and scope of the key term around which the
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proposed model legislation is to be drafted. The guidelines that the Committes
may wish to furnish would enable the Secretariat to fulfill its mandate at ap,
early date.

The Secretariat would also like to thank all the member Governments wh
have replied to the letter requesting them to send their national legislatiop,
pertaining to refugees.

Report of Round Table meeting between UNHCR and AALCC on Jupe
3, 1993 at UNHCR Headquarters Geneva

The AALCC’s 32nd Session was held in Kampala, (Uganda) from 30t}
January, 1993 to 6th February, 1993. Among the participants were Mr, Y
Makonnen (UNHCR), Mr. Kioko (OAU) and the Secretary-General of
AALCC. One of the resolutions of the Session called for closer interaction

between the AALCC, UNHCR and OAU in undertaking joint studies and
exchanging information on:

(1) A model legislation for refugees, and,

(i) Creation of Safety Zones for the displaced persons in their
country of origin.

The AALCC presented background papers on the two topics at the session.
Following the session, the Secretary General of the AALCC had informal
discussions on 18th February 1993, at Addis Ababa, with Mr. Y. Makonnen
(UNHCR) and Mr. Kioko (OAU), where it was decided to hold if possible a

tripartite meeting, between the OAU, UNHCR and AALCC. In particular, it
was agreed:

(i) to reactivate the OAU/UNHCR working group on refugees,
and also include the AALCC, and

(i1) reactivate the study on model legislation.

In line with this, a tripartite meeting was made possible with the interest
and support of UNHCR and was held in Geneva on the 3rd June, 1993.

This meeting commenced with a welcome address and introduction by M-
Shun Chetty. Discussions in the meeting focussed on Model Legislation-
Initiating the discussion Mr. Chetty pointed out that the African region is more
enlightened on legislation by virtue of the 1969 OAU Convention. In practice
their treatment of refugees had all along been quite satisfactory. The situaticn
in the Asian Region, on the other hand, is otherwise. This region has no binding
legislation on the subject and the only guiding principles are in terms of the
1966 Bangkok Principles, which are recommendatory in nature. Further, du¢
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ure ()‘ lll”lll)(fl S tll(, C Ulll b lb to dO 1 uLh Or 1€
S \OlV § b
T O ries in C(I“e]el]][a & nuc ] tl

refugee flows.

i inati : CR
Accordingly, the need was felt for active co-ordination between UNH
C 5 3

AALCC. The UNHCR was well aware of the fact that resortdto rf;f:}gee law
: I e oS Were
i 1on is a difficult proposition, as law, policy and poTitics e

. Asian Regionis 2 5 o C annual
E thel ' erlinked. If an attempt could be made through i level
clos® y‘ to achieve this it might be quite useful in view of .Senlor €

Scsswnlb]tation Though there had always been close CO_Opera_tlonlt.’C:W?‘T
rgg}iséR and AALCC, of late, because of technical and professional interest,

1 ati S okyo
[h the OrO’mizations have enhanced their CO—OpCrdllOn. The 1994 I b
bo <3

Session would provide an
a higher level.

appropriate forumto address various legal issues at

Traditionally some major Asian countries have treated refugees weill. Tll:e
r ' - [ - -

:ority have however, been reluctant on enacting leglslat.lon anq 51gn11?g.t le
o d the 1967 Protocol for varied reasons including political,

ionan ol

1951 Convention ol f ( . poltieal
conomic and social pressures from within a particular country. In Asia,

e

the large groups Or mass exodus which sought protection as opposed to
individuals seeking asylum in other parts of the world.

The model legislation proposed to be taken up by Fhe AAPCC partlf‘:tlz;rrllzi'
for the Asian region could deal with mass determma'tlo.n in (f)ne fp¢ %
individual determination in another. Once mass a§m1§510n of re tugefwee
allowed it would not be difficult for individuals seeking mdependﬁn refu ge S
status to do so. The rights and duties in the first. pa'rt 'would b‘e for the gr;)t:)p a
a whole, followed by rights and duties for an individual, gttcr one ha | been
accorded refugee status independent of the group.ﬂThe Zlmpap\ve_Re_tHieesl
Act of 1983 provides a model piece of legislation for determining individua
refugee status. Attention at present had to be focused on:

(i) Application of refugee law to large groups, and
(i) The nature of mass influx and the manner of dealing with 1t.

Ms. Karola Paul clarified that individual assessment segmed dl.tth-lllt.aS in
effect it would amount to finger pointing to the country of origin which is ll.kel)y.
t0 be unacceptable to the majority. On the contrary, refugef: law pl'l(nlCl‘[‘)l(;,b
could be incorporated as part of the Constitution or }mmlgratlon laws a rc.a y
in existence. In this connection, she also made reference tq the very useful
workshop organised jointly by the UNHCR an_d the AALCC in 1991.1t would)
be a matter of pride and achievement if Asian countries were 10 b‘e mornf
generous in dealing with the situation as a consequence of the joint efforts o
AALCC/UNHCR and OAU.
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Mr. Frank X. Njenga also held the view that the African treatment of
refugees, particularly political, was more generous despite their politica],
economic and social hardships. He cited Mozambique and Somalia as examples,
He was of the view that the Zimbabwe Refugee Act had sought to do away with
the connotation of finger pointing. It would be very useful if the Zimbabwe Act
together with the 1969 OAU convention could be used as a basis for framing
a legal framework for the Asian region.

The model legislation would be much more meaningful if it were
incorporated into national laws. It is because these are far more effective

domestically than to international law principles which may lack enforcement
procedures.

The lack of willingness to accept international standards has been well
illustrated by the unfortunate Bosnian example, which has shown that
International Protection and non- refoulement has at best been reduced to good
intentions. The national legislation would be more respected:

(1) being law of the land, there were better chances of
implementation;

(i1) for fear of international criticism; and
(ii1) national as well as international public opinion.

The question of incorporation of existing principles could be left to the
individual states. Therefore, a national legislation, keeping all the factors in
mind would be much more useful than embarking upon a lengthy task of a new
model legislation. Of course, the question of incorporation of the existing
principles could be left to individual states.

Ms. Karola Paul considered that studying all existing national legislations
and making an inventory would be a big step forward.

Mr. I.F. Durieux quoting an article of his, published in the Refugee Law
Journal (Vol.3No. 4, 1992)cited the example of Mexican and Belize laws. The
latter had benefitted a lot because of a “legal vacuum”, the legal vacuum was
easy to fill as there was no legislation in that area. Most of the member
countries of AALCC did have existing legal principles on refugees, albeit
scattered the various legislations. Further, he referred to a study done in the
Middle East seeking to incorporate Islamic Law principles for furtherance of
refugee law. The need of the hour, in his opinion, was to have a set of flexible
principles which could be incorporated in national law.

Mr. Chetty pointed out that in some Asian countries it was even difficult
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; i islations as some of them provide
ste and pieces of enabling legis : o India
p find D¢ urelyphumanitarian considerations. Examples were cue(?t?cfe nMr
fum oln pd among a few, which had depended on customary Qracin /-.\Sim;
and TH?/ anre'sed the view that the goal was to bring the countries

xp

Chetty €

- op to accede to the 1951 Convention, as a first step.
reglo
was agreed to: | |
3 r on International protection which would
area referred to above.

ailable with the UNHCRCDR

1. Hold a regional semina
. cover if possible, all the

9. Forman inventory of all legislations av

division. o
e ways and means of elaborating the 1966 Bangkok Principies.

. . /
Continue work on the model legislation which would help stfm:o
o - . . . n
: desirous of doing so to incorporate flexible principles on refugees1

their existing legal instruments.

3. Evolv

B. Establishment of «Safety Zones” fox: t.he
Displaced Persons in the Country of Origin

' ions in his Report on Preventive
_General of the United Nations in tive
i ¢ entitled “An Agenda for Peace

iplomacy, Peacemaking and Peacekec.apm‘_ ! : :
Btltilr alia t):as observed that “Poverty, dlsea;::), fa'r;]]l'gi, 3$S[erais;anz:;csiodneqsi::g
abound to produce 17 million refugees, million CTSOnS
zrilll):S‘s‘:\(/je mil;rations of peoples within and beyond IllaFlonal bordc;rst ;: ;:nnac;r;/l
estimated that the number of refugees 1s 19 m11119n§ al?thha lost maly
displaced persons are estimated to be more than 20 m111¥on>. e r;lu o
are to be found in Afghanistan, Iraq (the Kurds), Cambodia, former CISg e
and some members of the Commonwealth of Independence States ( zv(vj =
have been savaged by the ethnic wars. Somalis ha\./e also been uproote oue
to civil war. The worst droughts of the century 1n several countries e
resulted recently in numerous displaced persons and_ drawn ?CUVCH' N
interventions. More recently the Office of the Un.lted Natlc?ns .lﬁ
Commissioner for Refugees has drawn attention to .the plight of t_he mtf.:rtna C)é
displaced persons in Burundiand appealed for material and financial assistan
for them.

1. See U.N. Secretary General Boutros-Boutros Ghali An Agenda for Peace Prcvcnfi\"‘c Dli)lﬂ(zjrza::cyd
Peacc;na.lcing and Peacckeeping. Report of the Secretary General pur’suam to the %glun)ane“' \;')m-k
by the Summit Meeting of the Security Council on 31st January 1992 (United Nations.

1992) p 7.
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% Code Listof Entry into Number of States parties
No. Instruments force (Total)  (Members of AALCC)
20 Convention on the Political Rights of Women (1953) 7.7.1954 102 21
21 Convention on the Nationality of Married Women (1957) 11.8.1958 60 11
22 Convention on Consent to Marriage, Minimum Age for 7.12.1964 40 4
Marriage and Registration of Marriage (1962)
23 Convention on the Elimination of All Forms of 3.9.1981 121 25
Discrimination against Women (1979)
24 Convention on the Rights of the Child (1989) 2.9.1990 131 24

s as used in Table One

ber of the 16 17 18
s { 23 4 5671 89 10 11 12 1314 15
Member States
* = *
Oman T * i & x k%
5 * k¥
Pakistan R ol o 'k om o ®m ® & B *
Philippines x k¥ = x Ok
*x % *
Qatar . W3 . * o
*
R.Korea * * * £ W
. " * * *
Saudi Arabia TR x ok x K * * . . * * %
*
Senegal * * ¥ *
g * *
Sierra Leone
* *
Singapore TR . * * * * %
lia ook X *
SO-ma “ * * * * . . . N
Sri Lanka - x k *
*
Sudan - « % K * * Ok . . G .
Syria " x x x % * X e * K
Tanzania N *
. * *
Thailand * * kX . & *
* *
Turkey . . % % * x X
Uganda * % * * %
L
UAF * * * * * * *
*
Yemen

61¢C
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Table Two : Specific Status in Reference to AALCC Member States

Code Number of the Instruments as used in Table One

Member States 1 2 3 4 5 6 7 8 9

— 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24
Bangladesh
Botswana
China
Cyprus
D.P.R. Korea
Egypt
Gambia
Ghana
India
Indonesia
Iran

Iraq

Japan
Jordan
Kenya
Kuwait -
Libya b - B K * % x ¥
Malaysia

Mauritius <

Mongolia e e o
Myanmar

Nepal * * * *

Nigeria ' B, B & *

*

* ¥ X X ¥
*
*

o - 96
* ok ook

*
*
*
L K I A .
*
*
*
*

* & % H ¥
¥ F % X &
*
* * * K
* O X *
* *
* % X ¥ ¥
*
% @ *
%
ECE I
* R R S I 3

* % K X ¥
H R * X W

bemgPa totlie l‘nsuumnﬁ as a?l 1 May, 1993

Code - Status Parties to the Instruments
No. of The Global Total B The AALCC LCC Memt ers :
Instruments numbers Percentage numbers Percentage difference
1 119 63.3% 24 54.5% -8.8%
7 116 61.7% 23 52.2% -9.5%
3 67 35.6% 10 22.7% -12.9%
4 17 9.0% 0 0 -9%
5 134 71.3% 32 72.7% +1.4%
6 95 50.5% 25 56.8% +6.3%
7 55 29.2% 18 40.9% +11.7%
8 109 57.9% 23 52.3% -5.6%
9 35 18.6% 10 22.7% +4.1%
10 71 37.8% 11 25% -12.8%
11 88 46.8% 26 59% +12.2%
12 109 57.9% 26 59% +1.1%
13 64 34% 15 3.4% 0.0%
14 114 69.6% 20 45.5% -15.1%
15 116 61.7% 20 45.5% -16.2%
16 38 20% 5 11.4% -8.6%
17 16 8.5% 1 2.3% -6.2%
18 13 6.9% 3 6.8% -0.1%
19 1 0.53% 1 2.3% +1.77%
20 102 54.2% 21 47.7% -6.5%
21 60 31.9% 11 2% -6.9%
22 40 21.2% 4 9% -12.2%
23 121 64.3% 26 56.8% -1.5%
24 131 69.7% 24 54.5% -15.2%
188 States in the World
44 Member of AALCC

| 44




VI. The Law of International Rivers

(i) Introduction

The subject “Law of International Rivers” was first taken up for
ynsideration by the Asian-African Legal Consultative Committee (AALCC)
ro gh a reference made by the Governments of Iraq and Pakistan during the
Bighth Session (Bangkok, 1966) of the AALCC. Next year, at the Ninth
assion (New Delhi, 1967) Iraq in a statement indicated two areas which
ecessitated a closer scrutiny, (i) Definition of the term “International Rivers”
(i1) Rules relating to utilization of waters of international rivers by the
ates concerned for agricultural, industrial and other purposes not connected
th navigation. At the Tenth Session (Karachi, 1969) after extensive
eliberations the committee decided to set up a sub-committee of all Member
Jovernments to prepare draft articles on the Law of International Rivers,
articularly in the light of the experience of the Asian and African countries
eflecting the high moral and juristic concepts inherent in their own civilizations
nd legal systems.

In order to fulfill this mandate, the Sub-Committee met in New Delhi in
cember 1969 with the representatives from the Governments of Ghana,
Idia, Indonesia, Iraq, Japan, Jordan, Pakistan, Sierra Leone and Sri Lanka. At
1 mee:tmg, the delegations of Pakistan and Iraq placed before the Sub-
Ommittee a set of draft principles consisting of 21 articles. The Indian
-le tlon had suggested that the Sub-Committee should also consider the
*I8inki Rules drawn up by the International Law Association as the basis for
Cussion. In the subsequent sessions of the Committee, the Sub-Committee
3 d not arrive at any conclusions due to a few unclear provisions existing
the draft formulations. The proposals were referred to the member
‘€mments for their consideration.

eanwhile, the AALCC was preoccupied with the crucial deliberations
Ng to the “Law of the Sea” and “Economic Cooperation”. It was decided
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that §inc§ the International Law Commission (ILC) was actively engaged j
consndgrling this topic, its examination could be deferred. After a prolon ;3
gap, this item was brought back on the agenda of the Twenty-third Sessiof
the Committee (Tokyo, 1983) at the request of the Government of Banglade (})lf
The Gov.emment of Bangladesh suggested that the Committee could resuS :
the cpnsnderation of the item without in any way touching the areas uncrlne
scrutiny by the ILC. Nepal, on the other hand, had specifically suggested ther
the. Committee might direct the Secretariat to initiate studies relatin =
regional system agreements of the international rivers. However mga to
member Governments were of the view that the Committee should av,vait t[l:y
finalization of ILC’s work, in order to avoid duplication of work and they w :
also keen to follow the progress of work in the ILC. In order to accommod(;c
all these suggestions the Committee decided to continue the study on the
following patterns. (a) to identify the areas which were not likely to be coverefi
by the work of the IL.C and where it was deemed desirable, the Committee to
undertake a study; (b) to examine the provisions of the Articles provisionall
adopted by the ILC; and (c) to submit a tentative programme of work for th)e]
consideration of the Committee.

During the Kathmandu Session (Nepal, 1985) the Committee considered
a“‘Preliminary Report” prepared by the Secretariat which inter alia, indicated
five areas which could be examined, namely (a) an examination of the draft
articles after they were adopted by the ILC and to furnish comments thereon
for consideration of the Sixth Committee and possibly before a diplomatic
conference; (b) development of norms and guidelines for the legal appraisal
of the validity or otherwise of any objection that may be raised by one
watercourse State in relation/regard to projects sought to be undertaken by
another watersourse State; (c) study the matter relating to navigational uses
?nd timber floating in international water courses; (d) study to other areas of
international rivers such as agricultural uses; and (e) study of State practice in
the region of user agreements and examining the modalitics employed in the
sharing of waters of such watercourses as the Gambia, Indus, Mekong, Niger
and Senegal.

Pending a final decision as to the specific future work programme of the
Committee, the Secretariat continued to monitor the ILC deliberations and
presented concisely the ILC’s progress of work for consideration of the
Twenty-fifth Session (Arusha, 1986) of the Committee. At the subsequent
Sessions, held in Bangkok (1987), Singapore (1988), Nairobi (1989), and
Beijing (1990) the secretariat presented studies which were confined only 10
the examination of the draft articles so far adopted by the ILC. The Thirtieth
Session (Cairo, 1991) decided to place this item independently on the agenda
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of the Thirty-first Sessionas the ILC had completed the first reading of the draft
articles and to assist the Member Goverments of AALCC to submit t-heir
. comments. During Thirty-first session (Islamabad, 1992) the Comm}ttee
d.ichSSCd a study prepared by the Secretariat analysing the ILC draft articles
adopted by it after the first reading.
The Thirty-second Session (Kampala, 1993) considered a study, titled,
«The Law of International Rivers: A Preliminary Study Relating to River
System Agreements”. This study, inter alia, examined three majo.r'are.as,
namely (2) International Watercourses; (b) Equitable and Reasonable Utlllzathn
and Participation; and (c) Protection and Preservation of Ecosy§tems. This
study broadly examined the institutional and legal aspects of the River System

Agreements in the Asian-African region.

Thirty-third Session: Discussions.

The Secretary-General while introducing the agenda item “Law of
International Rivers” informed the session briefly the background of this study

hich was introduced at the initiative of the Governments of Pakistan and Iraq
‘s far back as the Ninth Session of the Comnmittee held at New Delhi in 1967.
He also informed the session the reasons for its slow progress due to
‘Committee’s increasing work schedule in other areas. He noted that there were
some differences concerning the feasibility of the study. Accordingly, he
pointed out, the AALCC continued to evaluate the work of the ILC and
furnished comments on ILC’s draft articles so as to assist member countries
0 send their comments and observations to ILC. He stated that the Thirty-
Second session of the AALCC, while taking note of the study made on Law of
International Rivers dircted the AALCC Secretariat to work on the fresh water
esources and accordingly the current study was prepared.

He noted that the focus of this study was primarily to continue the
examination of legal regulation and protection of available fresh water
esources in the Asian and African region. He briefly explained the prevailing
divergent views in this regard and difficulties in formulating a viable normative
‘approach. In view of this, he stated, that the balanced utilization of limited
freshwater resources had always remained and would remain a critical
‘Problem. He referred to the Report of the Rio Conference in its Agenda 21
€oncerning problems of freshwater management. He also noted that the ILC
draft articles constituted an attempt to deal with the preservation of freshwater
Tesources within a “holistic approach”. He referred to the necessity for
dequate legislative measures within the realm of municipal law.

1 The Delegate of Turkey referred to the title of the report and pointed out
at the title “Law of International Rivers” seemed little premature since there
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were no rules and regulations on this matter but only deliberations of some
international institutions which had not yet assumed legal status. He suggesteq
therefore, that the title of the study should be “Study on the non—navigationai
utilization of the international watercourses”. He did not agree with the
tendency to treat the Draft Articles of ILC as conclusive as they were not
endorsed by the international community. He also pointed out the diverge
factors existing in different river basins in different parts of the world. The
delegate, accordingly suggested that this subject was not amenable for further
examination in the AALCC.

The delegate drew the attention of the Session that his delegation, while
welcoming the provision appearing in the Article 5 of the ILC concerning “the
utilization of an international watercourse in an equitable and reasonable
manner”, did not accept such concept in utilization of ground water resources.
He pointed out that his delegation at the Islamabad Session had stated that to
include the subject of confined ground water resources in the international
watercourses would complicate the whole matter and might create many other
difficulties. He pointed out that his delegation at the Islamabad Session had
referred tothe distinction between free groundwaters and confined groundwaters
as a distinction made by the ILC and not as a support for the inclusion of
groundwaters into the international watercourses subject. He, accordingly
pointed out that the necessary connection should be made in the paragraph 12
on page twelve of the Report.

The Delegate of India expressed the view that the work concerning this
topic was complicated and involved a level of generality and abstraction. He
pointed out that this topic had essentially bilateral dimensions and it would be
necessary to sensitize states in this regard. Accordingly, the delegate suggested
that there should not be any final conclusion on this topic and the subject should
be withdrawn from active agenda.
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(i) Decisions of the Thirty-third Session (1994)
Agenda item: “Law of International Rivers”

Adopted on January 21, 1994

Asian-African Legal Consultative Committee at its Thirty-third
1on:

Taking note of the study prepared by the Secretariat on the item “The Law
International Rivers, Normative Approaches to the Sustainability of Fresh
ater Resources”contained in Doc. No. AALCC/XXXIII/Tokyo/94/5:

¥

1. Expresses its appreciation for the study concerning freshwater
resources:

2. Expresses its concern at the growing misuse of freshwater sources
which constitutes only 2 per cent of the global water resources;

3. Notes with satisfaction the progress of work on the item “Non-
navigational Uses of International Watercourses™ during its second
reading in the International Law Commission; and

4. Decides to place the item on the agenda of the Thirty-fourth Session
to facilitate further substantive discussion.
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Zisitsltt:(;lopnr.iol: l::st}t‘):egczzr:;ﬁilg (C)l;:f:;]]ed as re-festablishing the situation
relationship between the parties to its o:ig‘ial/lra:nsgtal::z :;: tW:;;l g;der to' ik
:S;g,s]tgft:;iinﬁ:; li)fttt}:e system fhat would exist, or would haiztit:(]ilsstlé:l?? e
wrongfulact had t(z) ) ree? co.mm.ltte(.i. The Commission, has opted for the py
e o : o estitution in !(1nd which, aside from being the most wi;"-l
aocepied has the n:)/ztllr:tage pf being conﬁr;ed to the assessment of a fac cly
sluation imvolv l;gu ot go(rjetlcal reconstructilon of what the situation would h;ual
boen it the wro gfulact had not bee.:n C.ommltted. The Commission opted f 3
e ture de .lmtlon of restitution in kind bearing in mind thatithad in ..
re(; ;rl;li(;l:v?lerst;?lt .out the en.titlement of the injured State, in any everr)nir:log r‘?ﬁﬁ
It would have beenl(l)]élslg\f:ds :zlillanticfil: ZS;CSU“ Oft'an indtemationally N
'have been ve mentioned provision clarifi '
;l:lz:] rzs;ntr}:;oré gln:(r;n'd (:.ompensation are susceptible of Pc)ombined a;;)llfilce:t{:)l:l};;
restorat;on ° o St;stilfn is of the view that restitution should be limited tg
ora : quo ante—which can be clearly determined—with
prejudice to possible compensation for lucrum cessans. e

. Corppensatlon, the main and central remedy resorted to following an
erpz}tlonally wrongful act is the subject matter of draft article 8. Article 8
provisionally adopted reads as under : . °

“The in jured State is entitled to obtain from the State which
has committed an internationally wrongful act compensation for
'lhe damage caused by that act, if and to the extent that the damage
is not made good by restitution in kind.

For the purposes of the present article, compensation covers
z;l:y economically assessable damage sustained by the injured
ate, and may include interest and i
, , where appropri:
ot ppropriate, loss of

X rezgrt;fi%)l:cv:)lth' it _neefis to be recalled that compensation is not the only mode

o rn51.sttm gf in tl.le pgyment of money—nominal damages ot damages

refecting th rfgoaw yo ;lf}le qurlngmeqt are a1§o of a pecuniary nature. The lattel,

ot a, p:n easrm anfa 1f:t1v§ fur.1ct10n whlgh is alien to compensation even

ouen 2| betwt;re of retribution is present in any form of reparation. This

o Stween payment of moneys by way of compensation and payment of
oney for afflictive purposes is generally recongnised.

P ; .

com Z;agrz_iph 1 of article 8 as adopted incorporates three elements in relation 0

Casuzl 1'Sa|t(10n' T}_]?_Se are (i) the concept of entitlement; (ii) the requirement of 2
ink and (iii) the relationship between compensation and restitution in
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4 Astothe first, like all other provisions on reparati

no
orms of entitlement of t
compensation conditional upon a correspon

qred State.

2 synonym for reparation. Although satisfac
types of injurious behaviour including insu

on, article 8 is couched

he injured State and makes the discharge of the duty
ding claim on the parts of the

Draft Article 10 on satisfaction as adopted at the forty-fifth session reads :

is entitled to obtain from the State which has
isfaction for the damage,

act, if and to the extent

1. “The injured State
committed an internationally wrongful act sat
in particular moral damage, caused by that

necessary to provide full reparation.

Satisfaction may take the form of one or more of the following :

(a) an apology;
(b) nominal damages,

(c) in cases of gross infringement of the rights of the injured State,
damages reflecting the gravity of the infringement;

(d) in cases where the internationally wrongful act arose from the
serious misconduct of officials or from criminal conduct of officials

or private parties, disciplinary action against, or punishment of,

those responsible.
ate to obtain satisfaction does not justify

3. The right of the injured St
gnity of the State which has committeed the

demands which impair the di
internationally wrongful act.

The term “satisfaction” is employed in article 10 in a technical international

sense as distinguished from the broader non-technical sense in which it is merely

tion has been claimed for various
its to the symbols of the State such as

he national flag, violations of sovereignty or territorial integrity, attacks on ships

: aircraft, ill-treatment of , or attacks against heads of State or Government or
iplomatic or consular representatives or other diplomatically protected persons
i violations of the premises of Embassies or Consulates (as well as the
sidences of members of foreign diplomatic missions). Claims for Satisfaction
ve also been put forward by the State in cases where the victims of an
Nternationally wrongful act were private citizens of the foreign State.

4 Satisfaction is not defined only on the basis of the type of injury with regard
Which it operates as a specific remedy. It is also identified by the typical forms
assumes, of which paragraph 2 of article 10 provides a non-exhaustive list.
\pology”, mentioned in subparagaraph (a) encompasses regrets, €xXcuses,
ting the flag, etc. It is mentioned by many writers and occupies a significant
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place in international Jurisprudence. Examples are the “I'm Along” K 11
e

“Rainbow Warrior”cases. In diplomatic practice, insults to the symbo] A g F o Mankind: The Establishment ot an
s g

of Mankind: The Establishment of an
International Criminal Court

PART 1

resolution 47/33, the General Assembly had taken note with appreciation
er II of the report of the International Law Commission (A/47/10),
= 1.d “Draft Code of Crimes against the peace and security of Mankind”, which

“devoted to the question of the possible establishment of an international
jurisdiction; had invited States to submit to the Secretary-General, if
before the forty-fifth session of the International Law Commission,
comments on the report of the Working Group on the question of an
ional Criminal jurisdiction. It had also requested the Commission to
e its work on the question of undertaking the project for the elaboration
aft statute for an international criminal court as a matter of priority as from
xt session, beginning with an examination of the issues identified in the
of the Working Group and in the debate in the Sixth Committee with a view
ng a statute on the basis of the report of the Working Group, taking into
nt the views expressed during the debate in the Sixth Committee as well as
yritten comments received from States, and to submit a progress report to the

ene al Assembly at its forty-eighth Session.

is that of nominal damages through the payment of
examples are to be found in intemationaljurisprudence

Arti .
icle 10 bis on assurances and guarantees of non-repetition provides

“The injured State is entitled, where appropriate

which ha§ committed an internationally wrongful act assuraces
non-repetiton of the wrongful act.”

ommendations of the Working Group of 1992

In the report of the Working Group of 1992, the view expressed was that the
Stappropriate manner to establish an international criminal court would be by
18ans of a treaty agreed to by the States parties, which would contain the Court's
uite. The approach recommended by the Working Group was flexible in that
envisaged a court which would not be a full-time body but an established
€ to be called into operation if and when required, according to a
dure determined by its statute. In the first phase of its operation at least, the
& should not be a standing full-time body. As regards the composition of the
“ttand the appointment of its members, the Working Group's suggestion was
= ©4ch State party to the statute would nominate, for a prescribed term, one
S HIEd person to act as a judge of the Court. On the question of the nature and
ies of acceptance of the jurisdiction of the envisaged Court, the Working
?S Suggestion was that the envisaged Court, should not have compulsory
Ction, in the sense of a general jurisdiction which a State party to the statute
B be obliged to accept ipso facto and without further agreement, nor
SIVE jurisdiction, in the sense of a jurisdiction excluding the concurrent
ion of States in criminal cases. The Working Group had suggested that
isdiction of the envisaged court should be based on specified existing

10and disciplinary action against, or punishment of , officials responlsible forthe
wrongful act, dealt with in paragraph 1 (d) of the same article. Yet assurances and
guarantees of non-repetition perform a distinct and autonomous function. Unlike
other forms Qf reparation which seek to re-establish a past state of affairs, they
are future-oriented. They thus have a preventive rather than remedial function-
They furthermore pre-suppose a risk of repetition of the wrongful act. Those
feature§ rr.lake them into a rather exceptional remedy, which, in the view of the
Corpmwsmn, should not be automatically avialable to every injured Stalé
particulary in the light of the broad meaning of that term under article 5 of Part
Two of the draft.

A request fpr safeguards against repetition suggests that the injured Staté :
seeking to o_btam from the offender something additional to and different fro™
mere reparation, the re-establishment of the pre-existing situation being consl 1
insufficient,
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e —

d Security of Mankind,
pleted, the Code should
ause of the principle

against the Peace an

international treaties 1
eatie e 1 i
s mn force creating crimes of an international h
C
at, once com

includi . _
uding the Code of Crimes after its adoption and entry into f and the Code of Crimes
Orce,

‘ h it had been generally accepted th
be applied by the Court. Bec

a Al

question of personal jurisdicti
5 risdic - -
phase of its Operatiojnq > 1;.;;(;:1,;hc Worl;mg Group had stated that “j, o Sl in- o
; T ast, a court should exercise jurisdicti e f e of the Ins ruments to
E:;tvate persons, as distinct from States”. As far as the relf;tl'“Sdlc-tlon Only o g .‘ m crimen sine lege-lex being understood as written law—the Court should
;ec ute of the _envlsaged court and the Code of Crimes th‘OIl;,h;p be{“"een \ “'-' be called upon to base its decisions on rules of customary law. With regard
) A + ] lha 0 e N b
ommendation was that, when drafting the statute of the iy orking Groygy, . risdiction ratione personae, the proposition that the jurisdiction of the Court
envisaged coypy -' id apply only to individuals, and not to States, had received unchallenged

possibility should be left o
) , pen that a State coul 5 é
without thereby becoming a part J : 'behome 2 party 10 the sy
withow thereby bucomt p .ytotheCodeofCrlmes.Furthe.rmore - Mtutg
of the Courtand e Code of Crimes might constitute separate instru e te
the prow! thc Ce cguns 'sgbject-matter, Jurisdiction encompass (finf_tnts‘ il

; y the ode in addition to those covered by other inst -
| of the Working Group on the desirabili casibilty oF estaill
| of the Working O esirability and feasibility of establi :
valuable and iminal court was considered by the Sixth Com;n't e
" e an comprehensive and offered an excellent basi hor il
iy asis for further work

-l )

y sup D ort.

It will be use
.ral Assembly had
raph 6 of its resolution.

provides that the General Assembly :

al Law Commission to continue its work on
ing the project for the elaboration of draft
statute for an Intenational Criminal Court as a matter of priority as
from its next session, beginning with an examination of the 1ssues
identifies in the report of the Working Group and in the debate in the
Sixth Committee with a view to drafting a statute on the basis of the

report of the Working Group, taking into account the views expressed
h Committee as well as any written

ful here to recall that, in a carefully drafted resolution, the
essed 1n

given the Commission a clear mandate, expr

It
“Requests the Internation
this question by undertak

|
Eleventh Report of the Special Rapporteur

criminal Court, and to the wri
. s ritten comments received
submitted with referenc s . | '
e to General Assem i : during the debate in the Sixt
pubmitied with reference to General A bl.y rf:solutlon .47/33 (A/CN.4/452). comnglents received from States and to submit a progress report to the
e compilation of replies from Governments General A ‘ bl its f hth ession- i
neral Assembly at its forty-eight session.”

co i -
concerting hefirst readingof the Codeof Crimes aginst he Pesce
documents diSlribu.ted . 1 1 _)S.In ad.dmon, reference could also be made tothe ~ The draft statute had been distributed well inadvance. In vie.w of the urgency
report of the Secretary-Genera]o(s(;;l;;l(t)}é)C(Xllnlill rFeSOIUti_on 808/1993 and to the ‘the matter, Mr. Thiam (Special Rapporteur) focused on certain general points.
. ) . e Forty- z :
ofan intermational Itied at least three reports on specific aspects of the question draft were, first, its realiam, in that it tried
criminal Court, but they had been of an exploratory naturé € nd h of the Commission which had opted for
‘ e, not permanent, and of modest cost.
all the organs usually to be found in

had been designed to keep interest in the matter alive.
stigation organ functioning

The main characteristics of the
no stly to savour the spirit and approac
. an organ with structures that were adaptabl
atter'llt‘?(::n;:)cftigg rr?ehr?]it:man"speaking on 'be}ralf of the Commission, drew e , & lbis p_urpos'eﬁ, .the dr?ﬂ Fjoe.s not éoxfer Cono
_ \ ers of the Commission to the most important developme iminal jurisdictions. For Instnce. there 1S N0 IB4E
Slnce.the previous session, namely, the discussion of the C s W ot by separately from the individual organ. The draft intoduced a system in which the
the Sixth Committee of the General Assembly. He stated t(})]mtmr:bsmn ) rsfof e proceedings are instituted by the Court itself, i.e. by the judicial organ, most often
report on the project for an international Crimi1'1al c;)urt haert)uesZZc:l:z reale! ' n the course of the hearing. Thus so far as prosecution is concerned, this draft
:jnlert?st among delegations, some of which had been of the apiniod %hal g I"" propose toestablishadepartmentheaded by a public prosecutor assisted
rafting process could be completed within one year, while others had (aken & by a whole army of ofticers which the functioning of such an organ implies. It
more cautious view that Governments had to be able to ;give indepth ‘onsiderﬂti_" advocates a flexible solution, i.c. leaving prosecution in the hands of the
to all the implications of the establishment of such a Court Hg ](' ified that® complainant State. The draft took account of the existence of other bodies. That
clear-cut majority had been in favour of de-linking the Int-emafiszal Crimin? ‘Would certainly meet with the approval of those who have always maintained that
t was not possible to disregard, in particular, State sovereignty.
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It will be ; : o)
COncurre[:tt,)eel;i;lnesltgt?lsd-[hm«lhc'lurmd?cnon of the Court is not exclusiye
A W i Th-e}nﬁ _L;)palble either to judge itself or to rele ,’bm
Sl (e T M 1schoice seems to have won the support of the m.g-dte.
P COmplair;amosr:z‘ow':r, Jurisdiction depends on the consent of u‘:{Urlt
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jave permanentjurisdiction over a number of matters still to be determined, but
it should not operate on a full-time basis. The present draft is an attempt to carry
out these two aspects, while responding to Commission's concern that a small
sexpensive body should be established. So far as the actual composition of the
is concerned, the judges would not be elected, as 18 the general rule in
nternational organizations, but would be appointed by their respective States of
yrigin. The Secretary-General of the United Nations would then prepare a list in
alphabetical order of the judges sO appointed. They would not work full-time, but
would be designated to try specific cases on given days. This approach received
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Association for Penal . .
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Com position of a Chamber of the Court

chamber of a Court, since itis not feasible

r all the judges appointed by States parties to sit in the plenary of the court at
same time. Therefore, the Special Rapporteur proposed thata chamber should
dges, though the number could be higher or smaller. Such

b€ composed of nine ju
dges would be selected by the President of the Court from the list prepared by

e Secretary-General of the United Nations whenever a case was referred to the

Itis necessary for compositionofa

In making his selection the President would have to take account of certain
eria in order to guarantee objectivity in the composition of the chamber. A
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administrative measures to ensure that the precautions imposed by its |
operators were observed. ¥ on

Inthe second part of the Report entitled “The Articles” i
proposed the text of eleven draft articles on prevention(.ait :tl:zys ti): zizi;aipﬁrtem
the exception of draft article 20 bis dealing with “Non-transference tf iy
harm” rr.lost of the provisions had originated in the eighth report baseg ooct
draftarticles were on the nine articles that had been proposed (in th,e eigh 0 these
to be placed in an annex on non-compulsory rules. s Ry

. In the scheme of the previous report the Chapter “ ion”

1mme.diately followed the ten drafi artIi)cles which lf)ad b(;:n Ssg\r:irtltt;n "
Drflftmg Committee. The Special Rapporteur was of the view that the fi o
articles remained unaffected by the decision adopted by the Commission“st .
recorr.lrr.u?ndation of the Working Group and could thus apply without modiﬁf:) ﬂt'the
to activities involving risk. He accordingly proposed that, subject to the a -
of the Commission, the articles on prevention would begin with article 11 aprl:::}\:al
the gresentation referred in the present (ninth) report could, perhaps, serve a .
starting point for drafting new provisions. , 1

The Special Rapporteur accordingly proposed that the texts proposed for the
annex to the Eighth Report which were drafted as legal propositions be purged
of references to activities having harmful effects and used as a starting point for
drz.lft?ng new articles. Thus former article 1 of the annex, into which a text on pre-
existing activities was incorporated has now been split into four draft articles and
accordingly renumbered (articles 11 to 14). Article 2 of the annex has been
replaced by two draft articles viz. 15 and 16. Article 3 of the Annex, on National
Security and Industrial Sectors thus becomes draft article 17. Articles 4 and 5 of
thg annex are not dealt with in the present (ninth) report as they related to activities
w1th- harmful effects. Article 6, of the annex, on consultations with a view (0
finding a regime for activities involving risk, has become article 18. Article 7,0f
the annex, on ‘Initiative by the Affected States’ becomes articles 19 of the new
text on ‘Right of the State presumed to be affected.’

_ The Special Rapporteur deliberately omitted article 8 of the annex dealing
wlth_ the settlement of disputes. He pointed out in this regard that the settlement
of dlsPutes could relate to two types of situations viz (i) disputes arising during
negotiations in respect of diverging interpretation of facts and consequences .
the activity in question, and (ii) disputes arising from the interpretation ¢
application of the articles. In his opinion while the first category of disputes coul
b_e rapidly resolved by fact-finding experts or commissions, governments wes
likely to be reluctant to accept third party settlement in respect of the lattef
category of disputes i.e. those related to interpretation or application 0
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The Special Rapporteur, therefore proposed the postponement of the
ation of the first type of disputes until he had submitted his formulations

| provision for the settlement of disputes.

Ba genera
annex on factors involved in a balance of interests pending

Article 9 of the
_ decision on where it should be inserted, has been reproduced unaltered as

icle 20. The new formulation article 20, bis on the principle of ‘non-transference
frisk of harm’, the Special Rapporteur said, could either be placed in the chapter
principles or left in the one on prevention to which it primarily related.

In the third and final part of his Ninth Report the Special Rapporteur focussed
o the “polluter pays” principles which has thus far not been considered in the

_atment of the topic. He believed that the Commission could examine the
inciple later in the context of the Chapter on principles. He held the view that
e the “principle of the non-transference of risk or harm” which dealt mainly
\ the measures of prevention, the “polluter pays” principle had expanded
ond the framework of prevention (1.e. liability on costs of prevention) to focus
on costs incurred 1n connection with compensation.

" The Secretariat of the Asian-African Legal Consultative Committee last year
renared a brief on the Eighth Report of the Special Rapporteur. That brief dealt
yith the text of draft articles which now form the basis of draft formulations on

eventive Measures’ set out in the Special Rapporteur’s Ninth Report. The
ent brief is therefore restricted to those proposals which are either new or have
n subjected to substantive amendments since they were first proposed last

icles-
sider

Draft article 11 entitled ‘Prior authorization’ sets out the first supervisory
function and responsibility of a State in respect of activities with a risk of trans-
boundary harm and requires the prior authorization of the State within whose
itory or jurisdiction or control they are conducted. Such prior authorization is
required to be obtained in the event that a major modification or change in
€ activity is proposed.

This formulation is in effect a modified version of the opening sentence of
aft article 1 on preventive measures that the Special Rapporteur had proposed
In the last report to be included in an annex on preventive measures.

This formulation would best be commented upon after the Commission has
en adecision on and adopted a definition of the conceptof risk. Only inthe light
f that definition could it be determined whether States would reasonably be
Pected to accept prior authorization as a general obligation. It must, however,
_. Stated that the stipulation relating to prior authorization, as formulated, does
“Otprovide or envisage the periodic renewal of the authorization or the possibility
T even the obligation to withdraw it in certain cases. Consideration should be
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giventothe issue of expanding the scope of the provision to cover periodic rey:
and renewal of authorization of activities involving risk. e

Draft zlirticle 12 on Transboundary Impact Assessment would provid
Sta.te- requires that an assessment of the possible transboundary im o
aCthle be undertaken before an activity is authorized. The Special Rpact of an
expl.amed that assessment did not require that there must be cer;aiap ?0neur
pamcu}argctivity would cause significant transboundary harm, but onl - th?t *
that a S}gnlﬁcant risk of such aharmexisted. Opinion was divid,ed concZ e
provision with some members believing that it was the State itself whicmhlngthis
make the assessment, and others arguing that it was the duty of the shoulq
undertake such assessment. operator to

aty

The subject matter of this article on assessment and, the requireme
exchange of information and consultation covered by articles 15, 16 and ;]ft;s ¢
closeliy linked and must be read together. All are geared to an obj(’ective whicl?r' >
very 1mp'ortant for the purposes of an effective prevention regime, nam 1lS
encouraging the participation of the State presumed to be affected so ti1at it ce }
help to ensure that the activity is carried out more safely in the State of origin a:;‘
at the same time be in a position to take more precaution in its own territory to
prevejnt or minimize the transboundary impact. Cooperation, in the view of the
Special Rapporteur, is an essential part of these obligations.

The .requirement of environmental impact assessment plays an important
role. Article 12 should therefore be spelt out, in some detail, so that the essential
components of a good environmental impact assessment are clearly defined.
Precedents for such definitions exist, both in conventions and in decisions of the
UNEP Council. Unless the essential requirements are identified, there is a risk
that a State might appear to have fulfilled its obligations by carrying out a study
of some Kind, whereas, in reality, it had totally failed to have the potential risk
properly assessed.

The relationship between articles 12 and 15 is unclear, because article 15
gave the impression that, even if the assessment required under article 12 showed
a possibility of substantial transboundary harm, the State could nevertheless give
fts authorization within the meaning of article 11. Itis not clear why, in that cases
it should be required to notify the other States of the results of the assessment.

Dfaft Article 13 on pre-existing activities provides that it should happen that
an activity with a risk of transboundary harm is being conducted without priof
authorization the State within whose territory or jurisdiction the activity is being
conducted must require that an authorization under article 11 is obtained.

It was pointed out during the discussions in the Commission that article 13,
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_+onded the scope of international liability to pre-existing activities, which may

¢ continued for several years withoat ever causing harm. This presupposed
they had not involved any significant risk at the outset. To subject pre-
sting activities to the requirements envisaged might create differences in the

tionship between the State and the operators, since the new demands of the

<ate with respect to prevention could be regarded as a departure from the initial
. dertakings or as a modification, implied or otherwise, of the investment
nn'aCt- A suggestion was made that the last sentence be amended by the addition
bt th words “without prejudice to the liability of the State.” The view was also

2 pressed that the article be deleted.

Draft article 14 on Performance of Activities referred to, by the Special
apporteur, as the core of the articles on prevention, would require, in the first
Linctance, that a State ensures, through legislative and other measures, that an
pperator involved in undertaking the types of activities covered by this topic, has
ed the bestavailable technology, to minimize the risk of signiﬁcanttransboundary
:n the event of an accident, harm is contained and minimized. States,
~under this article, are also required to encourage operators to take compulsory
insurance or provide other financial guarantees enabling them to pay for
‘compensation. This provision deals with two different issues namely the use of
he best available technology to minimize the risk and the use of compulsory
surance. It not clear however, whether the reference to the best available
‘technology means the best technology available in the State of origin or available
‘throughout the world. For many developing countries, it was something that
‘would make a great difference. The articles on prevention should thereforg
‘include general provisions on ways of facilitating the transfer of tehcnology,
including new technology, in particular from the developed to the developing
countries. Cosideration should also be given to the question whether it may not
be desirable to treat the issues of the use of the best available technology and

compulsory insurance in separate articles.

The formulation on Notification and Information in article 16 provides that
' should anassessmentof an activity reveal the possibility of significant transbounday
harm, the State of origin would be required to inform the State or States likely to
be affected should an accident occur, and provide them with the results of the
assessment, Where there is more than one potentially affected State, assistance
©of competent international organizations may be sought * States are also required
Whenever possible and appropriate, to provide those sections of the public, likely
to be affected, with such information as would enable them to participate In
11"'Clsloll-making process relating to the activity. The report refers to three recent
"\—‘——————-—
= See Article 16 see A/CN.4/450
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legal instruments on the environment which contain similar provisions viz, the
Convention on Environmental Impact Assessment in a Transboundary Conte
the Convention on the Transboundary Effects of Industrial Accidents;
principle 19 of the Rio Declaration on Environment and Development.

Xt;
and

Most members who commented on the articles supported the principle of
notification and information, but expressed concerns about the scope of tha
article and the practical application of the obligation contained in ijt. The
relationship between articles 12 and 15 remains unclear, because article 15 gave
the impression that, even if the assessment required under article 12 indicated »
possibility of substantial transboundary harm, the State could nevertheless giye
its authorization within the meaning of article 11. It is not clear why, in that case
it should be required to notify the other States of the results of the assessment.‘

Article 16, addresses itself to facilitating preventive measures, and provides
for periodic Exchange of Information between the States concerned on an activity
with a risk of transboundary harm.

The Special Rapporteur explained the need for an article on ‘National
security and industrial sectors’ to ensure the legitimate concerns of a State in
protecting its national security as well as industrial secrets which may be of
considerable economic value. This interest of the State of origin, in the view of
the Special Rapporteur, would have to be brought into balance with the interests
of the potentially affected State through the principle of “good faith”. The Draft
Principles of Conduct in the Field of the Environment for the Guidance of States
in the Conservation and Harmonious Utilization of Natural Resources shared by
Two or More States’ —attempted to maintain a reasonable balance between the
interests of the State involved by requiring the State of origin that refuses to
provide information on the basis of national security and industrial sectors, t0
cooperate with the potentially affected State in good-faith and on the basis of the
principle of good-neighbourliness to find a satisfactory solution. The Spegial
Rapporteur attempted to introduce the same balance in article 17 by requinng
good-faith cooperation from the State of the origin with the potentially affecFed
State. In the view of the Secretariat of the Asian-African Legal ConsultatiVe
Committee the protection of national security and industrial secrets, is a very
necessary element in regulating the supply of information to other St_ates'
However, this formulation reflects a certain inequality in that terms the n'zzltlo_ﬂal
security and industrial secrets” are used without according to them a specific
definition. The Secretariat of the AALCC is of the view that it may perhaps_be
useful to define these two terms and great care needs to be exercised in drafting
the provision in order to achieve a satisfactory balance of interests.

5. See A/CN.4/406. Also Sce General Assembly Resolution 34/186 of 18 December, 1979.
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It was observed that the exception contained in this article was }Jseful but,
grom the fact that it heightened inequality between States, .1t mlgh_t defeat
se of the obligation to cooperate in good-faith. In particular, it might
g any inclination to exercise the right of ianlgtlve that draft artlc_:lej 19

jzed for the State likely to be affected by giving the_State of origin a
ional'y power not only for the information to be transmitted, but even for

. decision whether or not to transmit it.

le 18 provides for Prior consultations between the States congemed, on
.yentive measures. In the view of the Special Rapporteur consultations were
g tocomplete the process of participation by the affected State and Fo take
:::;?)um its views and concerns abogt an. activity V\{iFh_ a poten.tlal for
ificant harm to it. During the debate this article was.cntlcls.ed paﬂ{cularly
ble solutions” might give the impression that

sause the term “‘mutually accepta :
» envisaged activity might have harmful consequences. The Secretariat of the

A]CC concurs with the view. While it is desirable that States should be obliged
consult it is far fetched to require them to reach an agreement.

HpIes

| Artic

Article 19 on Right of the State presumed to be affected is designed to deal

with situations where for some reason the potentially affected State was not

. tfﬁed of the conduct of an activity with a risk of potential transboundary harm,

provided for in the above articles. This may have happeped because the State

of origin did not perceive the hazardous nature of the activity although the other
te was aware of it or because some effects made themselves felt beyond the
ntier, or because the affected State had a greater technological capability than
the State of origin, allowing it to infer consequences of the activity of which the
latter was not aware. In such cases, the potentially affected State may request the
State of origin to enter into consultations with it. That request should be
ccompanied by technical explanation setting forth the reasons for consultations.
f the activity is found to be one of those covered by these articles, the State of
drigin is obligated to pay compensation for the cost of the study.

The Special Rapporteur stated that one of the goals of these articles is to
Provide for a system or a regime in which the parties could balance their interest.
1n addition to procedures which allow States to negotiate and arrive at such a
Balance of interest, there are principles of content to such an exercise. Article 20
itended to deal with the factors involved in a balance of interest lists factors that
t be taken into account in any balancing of interests. The Rapporteur was of
€ view that, an article listing factor relevant to balancing of interests was useful
‘P€Cause it more easily operationalized a very general concept.

~ This article refers both to equitable principles and to scientific data and most
®fthe members found it useful particularly as the articles were to become a frame-
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wqu cfonvention whose provisions were meant not to be binding but tq
gu1d§11ncs for States. It is however, not clear whether it would be a ]‘aCt
practice, but as long as it was intended to help in applying the provisl')p “din
framework convention, it could be endorsed. - a

The Special Rapporteur explained that his ninth report dealt with prevent:
measures that a State should take in respect of activities with arisk oftransbo"’e}m"re
harm. The.se measures, which were basically of a procedural nature sh(;md
accompanied by an article setting forth the principle of non—transfere,nce u:‘d-be
or harm. He mentioned that similar provisions were found in some otheQ] o
instruments dealing with comparable problems such as the Code of Condr -
Accidental Pollution of Transboundary Inland Waters, the United Nl;f't .
Convention on the Law of the Sea and the Rio Declaration on Environment|0ns
Development. Such an article could be placed in the section on principles i
could be drafted more broadly so as to apply to both issues of risk and h:n d
covering the articles on prevention and those on liability which will come lat:rn

Few members commented on article 20 bis on the ‘Non-transference of rigk
or harm. Some found it logical and normal to include in the draft articles the
principles of non-transference of risk or harm. However, others felt the article
only complicated the situation.

By the Special Rapporteur’s own admission the approach adopted in the
ninth report is a step backwards because although the Commission had decided
to consider, for the present only activities involving risk there remained the issue
of activities having harmful effects. The Secretariat of the AALCC concurs with
the view that this raises three questions viz. (i) when do activities involving arisk
become harmful or wrongul; (ii) where would harmful effects fit into the draft
provisions if the proposed articles are sufficient for the drafting of a general
convention and (iii) whether the Special Rapporteur proposed to provide for
separate regime on the settlement of disputes for activities having harmful
effects. Consideration needs to be given to these questions before taking @
decision.

The obligation imposed on the States to require an environmental impact
assessment to be undertaken before authorizing any activity, likely to cause
transboundary harm, be carried out in its territory is indeed the core provision ©
the draft articles aimed as they are at preventive measures. Careful consideratio?
may be given in this regard to the need and utility of explicitly spelling e
defining the essential components of a good enviroment impact assessmt‘fm-ThlS
definition of environmental impact assessment may be necessary because unless
the essential requirements were identified there is a risk that a State may appeqf

to have fulfilled its obligations by carrying out a study while in reality !
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sment study) may have totally failed to fully envisage and assess the
k. Various decisions of the UNEP Council and the United Nations
of Enviromental Impact Assessment in a Trasboundary Context,
dents for such adefinition on environment impact assessment.

‘5565
antial 1S
ention
= alia,offerprece
; f: The Special Rapprteur's proposals do not make a.deqpate provision fo'r the

;al needs of the developing States. The suggestion in lht‘t present (ninth)
' that some general form of wording should be included in the chapter on
\ iples to take account of the position of the developing countries, does not go
1y ough. The Secretariat of the AALCC endorses the yiew that the need of the
oping countries, including the need for.preferentlal tre.atment, Sh.oul‘d be
y and properly reflected inthe proposed articles on prevention. The principles
~bted in the Rio Declarationon Environmentand Development should be taken
in this respect. Furthermore with regard to preventive measures it
be pointed out that the standards which applied to the developed countries
be unsuitable or impractical for the developing States in as much as the costs
ved, in socio-economic terms, may be so greatasto impede their development.
aspect of the need of the developing countries needs to be given due

snition and reflected in the proposed articles.

" At the conclusion of the discussion, the Commission decided to refer article
0 on non-discrimination which the Commission had examined at its forty-
nd session, and articles 11 to 20 bis proposed by the Special Rapporteur in
inth Report to the Drafting committee to enable it to continue its work on the
e of prevention. The Commission indicated that the Drafting Committee
d, with the help of the Special Rapporteur, take on a broader task and
mmine whether the new articles which had been submitted came within a
al framework and were complete or, if they were not, whether they should
pplemented by further provisions. On that basis, the Drafting Committee
dthen start drafting articles. Once it had arrived at a satisfactory set of articles
e prevention of risk, it might see how the new articles were linked to the
al provisions contained in articles 1 to 5 and the principles embodied in
€s 6 to 9 and in article 10. The Drafting Committee devoted nine meetings
€articles. Its report which was introduced by the Chairman of the Committee
ained the text of the articles adopted by the committee on first reading namely
1 (scope of the present articles),2 (used terms), (prior authorization), 12
: aS*_Sessment) and 14 (measures to minimize the risk). However, in line with
1§cy_ of not adopting articles not accompanied by commentaries, the
ssion agreed to defer action on the proposed draft articles to its next
#On. At that time, it will have before it the material required to enable it to take
““1810n on the proposed draft articles.

o account
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VIII. United Nations Conference on
Environment and Development
Follow-up

(i) Introduction

For long, the AALCC has been addressing the environmental issues from the
of legal perspective. As early as its Tokyo Session held in 1974, the item
sironmental Protection” was included in the agenda of the Session, and since
, the topic has been under active consideration by the Committee.

fter the adoption by UN General Assembly of Resolution 44/228, the
miftee at its twentyninth Session in Beijing (1990) recommended inter alia
he AALCC should be actively involved in the preparation for the UNCED
ender useful assistance to its member States in this regard.

The Committee’s work programme on this subject, included: (1) Promotion
tification of the 1982 United Nations Convention on the Law of the Sea and
bsequent implementation; (2) Transboundary movement of hazardous
s and their disposal; (3) Consideration of the issues before the UNCED
Om, particularly Working Group Il dealing with legal and institutional
'S; (4) Assistance in the preparation of the Framework Conventions on
e Change and Biodiversity; and (5) Development of legal principles on
oNmentally sound and sustainable development. The Secretariat prepared
"Pdated a series of analytical studies and relevant recommendations on those

3 th assist its Member States and make modest contribution to the success
Rio Conference.

: "'COmmittee’s endeavours in respect of the preparation for the UNCED
> "cInVigorated during its Thirtyfirst Session held in Islamabad in January
d ‘hﬂlSession, atwo-day Special Meeting on Environment and Development
vened: Following a series of formal and informal exchange of views, a
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drafttext of the statement entitled “Statement of General Principles of Int,

The Secretariat, while monitoring the progress of work in the PREPCOM of
Environmental Law” was adopted.

NCED, also took into account the then ongoing parallel negotiatiQns on th_e
ate Change and Biodiversity Conventions. The outcome of the Rio Summit
the successful conclusion of these two Conventions were the fpcus of
ibgrations at the AALCC’s Thirty-second Session held in Kampala in 1993.
;. AALCC's study has been reproduced in the printed report of the Kampala
:.ﬁ jon 1993. At that session, the Committee directed the Setcretarlat to c.ontmue
:' onitor the developments inrespect of these two Convent10n§ and also mvo.lve
1f in the negotiations concerning elaboration of an Int.ernatlgnal Copventlon
: Combating Desertification. Accordingly, for the Thirty-third Ses§1on, two
.dies were prepared namely, (i) United Nations Conference on Env1ron.ment
d Development: Follow-up and (ii) United Nations Convention on Climate
hange and Biodiversity: Follow-up.

Bmatigw

It was consequently circulated as an official document in all wop.
languages of the UN under agenda item, Principles on General Righs l‘kmg
Obligations, of Working Group II1. e

The AALCC was represented at the Rio Conference b
Aziz A. Munshi and the Secretary-General Mr. Frank
honour to address the Conference.

y the then Presidcnt
X. Njenga, who g the

In view of the long-term nature of environmental protection and sugta
development, the Committee decided to continue its efforts and further pu
environmental programme after the conclusion of UNCED. The measy
actions to be taken in this regard included:

inable.
TSue jig
Ies and

(a) Prepare a general assessment of the outcome of the Rio Conferecpe irty-third Session: Discussions

concentrating particularly on the issues with legal implications; " The Assistant Secretary-General Prof. Huang Huikang while introducing the

tem “The United Nations Conference on Environment and Development follow-
ip.” recalled that the AALCC at its Beijing Session held in March 1990 took note
the United Nations General Assembly’s decision to convene the United
Nations Conference on Environment and Development in June 1992 at Rio at the
Summit level. The Committee directed the AALCC Secretariat to involve itself
in the preparatory process and prepare studies to assist the Member Governments
| effective participation at the Rio Summit.

(b) Continue to monitor the on-going process of UNCED at its next stage and
following-up aspects of its new programmes with legal implications;

(c) Prepare a detailed analysis and Comments on the two Conventions on
Climate Change and biodiversity and monitor the developments afterth
signature of the Conventions and make recommendations to the Membe
States of the Committee in respect of ratification of the Conventions
respectively as deemed appropriate;

- Following that directive, the Secretariat prepared studies reviewing the
Progress made at the UNCED PREPCOM and the parallel negotiations going on
inrespect of the Conventions on Biodiversity and Climate Change. These studies
Were placed for consideration at the Cairo and Islamabad Sessions held in early
£991 and 1992 repectively. The then President of the Committee Mr. Aziz
shi, Attorney-General and Minister of Justice, Government of Pakistan and
AALCC Secretary-General represented the AALCC at the Rio Summit held
June 1992,

(d) Make studies on the further development of international environment
law:

(e) Render assistance to the Member States at their requests in the fiel -
national legislation concerning the protection of the environment;

(f) Strengthen the cooperation with the UNEP.

A study was prepared by the Committee’s Secretariat in accordance with 9
mandate given by the Committee at its 31st Session held in Islamabad 1n Ja“f P
1992 and in the context of reference to the concerns and involvement 055
Committee in the preparation for the UNCED.

The Assistant Secretary-General stated that the Kampala Session (1993)
Ovided the first opportunity to review the outcome of the Rio Summit, and the
~°W=Up of the Rio Summit was of crucial importance to enable the Secretariat
~ “Ontinue to monitor the subsequent developments and submit a report to the
ALCC's Thirty-third Session scheduled in Tokyo. The Committee also took
g of the resolution 47/188 of the General Assembly of the United Nations at
' ¥=seventh session by which itestablished an Intergovernmental Negotiating
ittee (INC-D) for the Elaboration of an International Convention to

This study concentrated on the major issues with legal implications 5'
the principles on general rights and obigations of States in the field O_fsustj:d qal
development, international legal instruments and mechanisms and intef® fer
institutional arrangements as well as financial resources and trans
environmentally sound technologies.
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annexes and has been duly authorised, in accordance with its intern

procedures to sign, ratify, accept, approve or accede to the insn—ume
concerned. nts

-nerally acceptable. The AALCC Secretariat draft text is a tentative one. There
‘ certain principles in the OAU draft (A/Ac.241/12, paragraph 29) which may
considered in this context.

Explanatory Note Article 3

No attempt has been made to give a complete list of defin
Secretariat is of the view that the definition of desertification
21 is appropriate. For the definitions of other terms which
be defined in the context of the Convention advice could b
Meteorological Organization and such other organisations engaged in similag
work. Some elements of the OAU and the ECA texts have also been included jp
the AALCC text. The definition of the term “Regional Economic Integratiop

Organisation” is the standard one as set out in Climate Change and BiOdiVersity
Conventions.

itions. The AALCC Objective

assetoutin Agend
may be necessary to
e sought from Worlg

The overall objective of the convention is to promc?te and strengthen
sternational co-operation to combat desertification and rr.ntxgate_drought more
effectively in the regions affected by such prob]e.:ms.The immediate objectl\_/es
are : to prevent land degradation and the destruction of ecosystems; to establish
'- corroborative framework of co-operation and partnership based on mutual
rest: to strengthen capacity-building at the local, national, sub-reglo.nal and
k- gional levels; and to establish a system to monitor and review the commitments
of the parties to the Convention and its other instruments.

Article 2
Explanatory Note

Principles Perhaps the AALCC draft may be considered as short and precise. In view

the pending decision on the nature and time-table for the conclusion of
: egional instruments, it is felt that elaboration of the article on objective could
e deferred until a clear view appears on that issue.

(a) States have, in accordance with the Charter of the United Nations and
Principles of International Law, the sovereign right to exploit their own
resources pursuant to their own environmental and developmental
policies, and the responsibility to ensure that activities within their
jurisdiction or control do not cause damage to the environment of other
states or areas beyond the limits of national jurisdiction.

Article 4

Commitments
(b) The Principle of Sovereignty of States shall prevail in all international
programmes and measures for combating desertification and mitigate
drought.

1. The contracting Parties, taking into account their specific national and
egional developments priorities, objectives and circumstances, shall:

(@) formulate, implement publish and periodically update their national
and, where appropriate, regional programmes containing measures to
mitigate drought and combat desertification;

(¢) The Principle of shared, but differentiated responsibility in promoting
and implementing the provisions of the Convention.

. o safi e

(d) The right to development must be realized in such a way as to sattsf}' ths
developmentand environmental needs of present and future generations:

nomic¢

(b) Develop and strengthen the knowledge base and information for regions
prone to desertification and drought, including the economic and social

(e) States should co-operate in promoting an open international eco aspects of these ecosystems:

systemthat will facilitate economic growth and sustainable dcvel?l’:‘
in all countries, thus enabling particularly those countries whic
affected by drought and desertification to take effective action.

() Strengthen regional and global systematic observation networks linked
to the development of national system for the observation of land
degradation and desertification caused both by climatic fluctuations and

Explanatory Note by human impact and identify priority areas for action;

.ol
N . . . - nclp]
It appears that the divergent views on the inclusion of an article on Pri 3

| be includ (d) Support the integrated data collection and research work of programmes
could be narrowed down if the Iist is precise and the principles to be

related to desertification and drought;
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(e) Support national, regional, sub-regional activities n tec

)

shall ;
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(@)

(b)

(c)

(d)

(e)

®

(g)

(h)

0]

The Contracting Parties, especially those facing serious drought and
desertification shall, in addition to the measures mentioned in Paragraph
2, give priority and mobilize financial, technical, material and human

resources to deal with the situation.

hnojq

develo isseminati ini 1
pmentand dissemination, training and programme ‘mplementa;'gy
lop

to arrest dryland degradation;

fac111tlate the mgbilization of adequate financial resources for proy:
technical and financial assistance to developing countries afrf) o
drought and desertification. .-

dip
d by nlanatory Note

. Since the deliberations on this crucial issue just began at th_e Geneva Session,
considered rather premature to draft concrete provisions. Besides t.he
-m concerning its format, it is also not clear as to what type and categories
mitments would emerge from future deliberation. It is the key issue in the
~~vention and to arrive at any consensus there has to be give and take approach.
, AALCC Secretariat draft merely identifies few provisions which need to be

4 dered and elaborated in the light of subsequent developments.

The Contracting Parties ex periencingdroughtand desertification prob]
€mg

Develop comprehensive anti-desertification programmes and jp

. p . e
them.mto national development plans and national envir .
planning; e

Develop comprehensive drought preparedness and drought-relief sche
for drogght-prone areas and, where necessary, design programmelms
cope with environmental refugees; "3

Article 5
Regional and sub-regional co-operation

Develop land-use models based on local practices for the improvement

of such practices with a view to preventing land degradation: e contracting Parties shall endeavour to promote:

Promote i , (a) Regional and sub-regional co-operation in the areas concerning combating
o ote mtegrated research programmes on the protection, restoration desertification and mitigation of drought;
nd conservation of water and land resources and land-use management

based on traditional approaches, where feasible; b) Strengthening, and where necessary, establishment of regional and sub-

regional centres as well as networks of research monitoring and systematic
observation including early warning systems for drought and

desertification;

.De\{elo.p and adopt, through appropriate national legislation, and introduce
Institutionally, new and environmentally sound development-oriented

land-use policies;
) Exchange of information, experiences and know-how relating to policy

and programme alternatives in fields such as land-tenure, resource

Strengthen national institutional capabilities to develop and implement
management and use of indigenous technologies;

appropriate programmes to combat desertification and mitigate drought;

(d) The establishment of modalities for joint effective management and use

Co-ordinate and harmonise the implementation of programmes and
of shared resources such as grazing lands, rivers and lake basins;

projects funded by the United Nations Agencies, Inter—governmental and
Non-governmental organizations that are directed towards combating

desertification and mitigation of drought; (€) Mobilization of technical and financial support and resources necessary

forthe fo ion, i ati w- evaluation of regional
Encou.rage and promote popular participation and environmental and sub rmglatn?n,llmple;nel:th on, followeupand evaluatio &
education, focussing on desertification control and the management © -regional plans ot actions.

the effects of drought; Article 6
rticle

Establish ' . are
mechanisms to ensure that Land-users, particularly women Research and Training

the mainactors in implementing improved land-use, including agr: oforestsy

systems, in combating land degradation; € Contracting Parties, taking into account the special needs of developing

ftries affected by drought and desertification, shall:
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(a) Establish, promote and su
scientific andtechnical edu
and control of desertificat

pport research and programmes ¢,

'cation and training for monitoring ncemiﬂ&

10n and mitigation of drought; ,Prevenﬁ |

(b) The Conference of the Parties ;
: etermipa h

0
and faci]i Wto

erving and reporting data,

forms of technical and scientific Co-operation

Article 7

Technology transfer and co-operatijon

The Contracting Parties shall facilitate access to

pend rtification technologies on a fair
a :
SIS by encouraging programmes of Co-operation and assistance to the de

countries affected by drought and desertificati
. ) 1cation. Such
Into account the applicability of technolo o rogramieAy

and transfer ofecolg

, equitable and pre -

ferentig)
Veloping
hall take

Article 8

Capacity building
The Contracting Parties shall 2

(a) establ?sh and main‘ta}in programmes forthe development and strengthening
of national capabilities by supporting scientif

for th s ic education and training
ii e specific needs of the developing countries particularly in Africa;
an

(b) take‘ all measures to ensure the participation of local populations,
particularly women, youth and children.
Article 9
Education and Public Awareness

The Contracting Parties shall :

(a) promote and encourage awareness campaigns for COmbati.n..s'

desg.rtification and mitigate drought through the electronic and print
media.

(b) co-operate in and promote, at the international level the development#*
exchange of educational and public awareness material on the CaUS=8
effects and measures to deal with drought and desertification.
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rxplanatory Note

The texts of these four articles dealing respectively with Regional and Sub-
| gional co-operation, Research and Training, Technology Transfer and Co-
_peration and Capacity Building reflect the emerging consensus. The AALCC
secretariat draft is by no means an exhaustive one. Depending upon the text of
icles on commitments the substances of these four articles would need to be

onsidered again.

Article 10

Financial Mechanism

(a) There shall be a mechanism for the provision of financial resources to
developing country parties for the purposes of this Convention on a grant
or concessional basis. The mechanism shall function under the authority
and guidance of , and be accountable to, the Conference of Parties which
shall at its first meeting, decide upon the institutional structrure for such
a mechanism and determine the policy, strategy, programme priorities
and eligibility criteria relating to access to and utilization of such
resources. The mechanism so established shall take into account the
importance of burden sharing among the parties to the Convention;

(b) The Contracting Parties may seek financial assistance from the Global
Environment Facility (GEF) for the implementation of any programme
concerning combating desertification and mitigate drought provided
such programmes are related to or lie within the areas identified by the
GEF for its financial assistance;

(¢) The Contracting Parties shall be free to seek or provide any financial
resourcesrelated to the implementation of the provisions of the Convention
through bilateral, regional and other multilateral channels.

Explanatory Note

INC-D Negotiators will find this issue as the toughest one. The divergence

of views between the developed and developing countries in regard to financial
fesources is too wide. If it becomes possible to involve GEF with this Convention,
1t will be a real breakthrough. There is no indication whether the developed
€ountries would be prepared to extend generous financial assistance to implement
the lOfty provisions in the Conventions. The AALCC Secretariat, keeping this
Iality in view, has followed the guidelines established in the Biodiversity
Convention (Article 20) in preparing the text of this article.
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Explanatory Note

The AALCC Secretariat is not s
However, this theme is the basic
(A/Ac 241/12) contained such a provision (p
dlCLl§;s.i0ns on this issue during the Geneva
provision in general terms may be considered useful.

Explanatory Note

334

The Contracting Parties shall take me
and co-operation at al| levels.

(a) The Contracting Parties recognise the close link th

(b) Inthisregard, the prov

The objective of the proposed Convention on combating desertification is in

many ways, close Fo other environmental Conventions particularly, the Climate
Change and the Biodiversity Conventi

such relationship, it would be useful to stipulate a provision to this effect.

(i) A Conference of the Parties is hereby established.

(ii) The Conference of the Parties as the supreme decision-making body

Article 11

Co-ordination and co-operation

asures to promote efficient CO-ordingy;
d 10

ure whether such a provision is pe

Cessg
purpose of the Convention. Sin .

cethe com ilatime
aragraph 108) and the -

: re was gq
Session, the inclusj &

On of such 4

Article 12

Relationship with other Conventions

Cor les atexists between ¢
realization of the objectives of this Convention and those pursued [l;e
: b

other legal instruments particularly the Framework Convention op
Climate Change and the Convention on Biodiversity.

. i‘sions of this Convention shall be complementary
to and in no manner affect the rights and the obligations of the Parties

inherent Inany international legal instrument related to objectives of this
Convention.

ons. In order to recognise and strengthen

Article 13

Conference of the Parties

within this Convention shallkeep underregularreview the implematﬂﬁon
of the Convention and of any related instruments that the Conference ©
the Parties may adopt. It shall make, within its mandate, the decision®

hecessary to promote the effective implementation of the Convention:
To this end, it shall :

(a)

(b)

(c)

(d)

Periodically examine the commitments of the Parties and the institutional
arrangements under the Cenvention, in the light of the objective of the
Convention, the experience gained in its implementation and the evolution
of scientific and technological knowledge;

Promote and facilitate the exchange of information on measures adopted
by the parties to implement the Convention, taking into account the
differing circumstances, responsibilities and capabilities of the Parties
and their respective commitments under the Convention; and adopt such
measures as necessary for the successful implementation of the objectives
of the Convention;

Agree upon and adopt, by consensus, rules of procedure and financial
rules for itself and tor any subsidiary bodies; and

Exercise such other functions as required for the achievement of the
objectives of the Convention as well as other functions assigned to it
under this Convention,

(iii) The first Session of the Conference of the Parties shall be convened by

the Ad Hoc Secretariat referred to in Article 23 and shall take place not
later than one year after the entry into force of the Convention. Thereafter,
ordinary sessions of the Conference of the Parties shall be held every year
unless otherwise decided by the Conference of the Parties.

(iv) Extraordinary sessions of the Conference of the Parties shall be held at

such other times as may be deemed necessary by the Conference, or at
written request of any party, supported by one-third of the membership
of the Conference, within two months of the request being communicated
to the Parties by the Secretariat.

(v) The United Nations, its specialized agencies as well as any State member

thereof or observers thereto not Party to the Convention, may be admitted
by the Conference of the Parties as observers. Anybody or agency,
whether national or international, governmental or non-governmental,
which is qualified in matters covered by the Convention, and which has
informed the Secretariat of its wish to be represented at a session of the
Conference of the Parties as an observer, may request to be so admitted
unless at least one-third of the Parties present object. The admission and
Participation of observers shall be subject to the rules of Procedure
adopted by the Conference of the Parties.

atory Note

The AALCC Secretariat draft is based on OAU draft paragraph 116 (A/Ac
2).



Explanatory Note

241/12) which is identical to Article 8 of the Climate Change Convention.
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Article 14 provide scientific and technical opinion on all issues that might assist the

Confernce of the Parties in promoting and pursuing the objectives of the
Convention;

Secretariat

i) AS tariat is : ;
o cretariatis hereby established. (©) Co-operate with relevant and competent international organisations and
(i) The functions of the Secretariat shall be - Agencies as may be determined by the Conference of Parties;

(a) To make arrangements for sessions of the Confe
its subsidiary bodies established under the Con

them with services as required;

rence of the Partje ang (d) Submit its activity reports to the Conference of the Parties.
vention and tq Provig
e

.:_-. janatory Note

. The AALCC Secretariat text is based on the OAU t.extlin paragraph 124 (a)
AC 241/12). During the discussions in Geneva Session it was suggesteq t_hat
onventioninsteadofproliferatinginstitutions,shouldstr.engthenth?emstmg
'tutions. However it has been suggested that the regime estab'llsh(?d by
nvention should operate independently. At some stagg it would be mevntable
.."\ new institutions will have to be established parucglarly for promotfng
esearch and monitoring implementation of the Convention. The Conventfon
ild provide for such eventuality. To begin with, as and whe'n _the Convention
somes into force, a Scientific and Technological Council comprising IOme.n.]bers
jominated by the COP from different regions might be the iny additional
itution. The UNEP has played a significant catalytic role in this field. It coyld
% entrusted with major responsibilies for promoting research, data collecgon
public awareness programmes. In this context, Inter Agency Co-operation

(b) To compile and transmit reports submitted to it;

(c) Tofacilitate assistance to the Parties, particularly the affected Partie
request, in the compilation and communication of infor
in accordance with the provisions of the Convention:

: S,0on
matiop required

(d) To prepare reports on its activities and present them to the Conference of
the Parties;

(e) To ensure the necessary co-ordination with the Secretariats of other
relevent international bodies;

(f) Toenter, under the overall guidance of the Conference of the Parties, into
such administrative and contractual arrangements as may be required for
the effective discharge of its function; and

(8) To perform other Secretariat functions specified in the Convention and
in any of its protocols and annexes and such other functions as may be : N ) , . T
determined by the Conference of the Parties. nd non-governmental organisations is of equal lmpongnce, Besides a\{01d'm_g

ication, such combined effort could render useful assistance to the Scientific

(ii) The Conference of the Parties, at its first session, shall designate a ATe,chnological Council in taking a concerted approach.

permanent secretariat and make arrangements for its functions.
Article 16

Adoption of Protocols
The source of the AALCC draft text is the OAU draft (Paragraph 120, AJAC

(@) The Conference of the Parties, may, at any of its regular sessions, adopt
protocols to the Convention.

Article 15 (b) The text of any protocol that is proposed shall be communicated to the

Scientific and Technological Council parties by the Secretariat at least six months before the session.

(€) The rules governing the entry into force of a protocol shall be laid down
i

: a
(a) A Scientific and Technological Council is hereby established a8 in the protocol itself.

up
subsidiary organ of the Conference of the Parties. It shall be ma?::r :
of 10 Members appointed by the Conference of the Parties
renewable period of three years.

(d) Only the parties to the Convention may be parties to a protocol.
(&) Only the parties to a protocol shall take decisions under that protocol.

(b) Atthe request and under the supervision of the Conference of the P ® Nostate nor any regional economic integration organization may become
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a party to a protocol without being or simultaneously becoming a

to the Convention. arty

Explanatory Note

The AALCC Secretariat text is based on the text se

tout in Paragrapp 133

(AJAC 241/12)
Article 17
Amendments
(2) Amendments to this Conveation may be proposed by any Contrae;
in

338

(b)

(©)

(d)

Party. Amendments to any protocol may be proposed by any

P.
Protocol. arty to tha

Amendments to this Convention shall be adopted at a meeting of th

Conference of the Parties. Amendments to any protocol shall be ;dopteg
at a meeting of the parties to the Protocol in question. The text of any
proposed amendment to this Convention or to any protocol, except as
may otherwise be provided in such protocol, shall be communicated to
the Parties to the instrument in question by the Secretariat at least six
months before the meeting at which it is proposed for adoption. The
Secretariat shall also communicate proposed amendments to the
signatories to this Convention for information.

The Parties shall make every effort to reach agreement on any proposed
amendment to the Convention or to any protocol by consensus. If all
efforts at consensus have been exhausted, and no agreement reached, the
amendment shall as a last resort be adopted by a two-third majority vole
of the Parties to the instrument in question present and voting at the
meeting, and shall be submitted by the Depositary to all Parties for
ratification, acceptance or approval.

Ratification, acceptance or approval of amendments shall be notif'lcd_m
the Depositary in writing. Amendments adopted in accordance wil
paragraph (3) above shall enter into force among Parties having accept
them on the ninetieth day after the deposit of instruments of ratificatiofs
acceptance or approval by at least two-thirds of the Contracting Parties
to this Convention or of the Parties to the protocol concerned. except
may otherwise be provided in suchaprotocol. Thereafter the amendme"[i
shall enter into force for any other Party on the ninetieth day after th}ile
Party deposits its instrument of ratification, acceptance or apprOVﬂlof[
amendments.

(e) Forthe purposes of this Article, Parties present and voting means parties

present and casting an affirmative or negative vote.

Article 18

Adoption and Amendment of Annexes

(i) The annexes to this Convention or to any protocol shall form an integral

(i1)

(a)

(b)

(c)

(d)

(e)

part of the Convention or such protocol, as the case may be, and, unless

expressly provided otherwise, a reference to this Convention or its
protocols constitutes at the same time areference to any annexes thereto.

Except as may be otherwise provided in any protocol with respect to its
annexes, the following procedure shall apply to the proposal, adoption
and entry into force of annexes to this Convention or of annexes to any

protocol:

Annexes to this Convention or to any protocol shall be proposed and
adopted according to the procedure laid down in Article 17, paragraphs

(b), (¢) and (d).

Any Party that is unable to approve an additional annex to this Convention
or an annex to any protocol to which it is a Party shall so notify the
Depositary, in writing, within one year from the date of the communication
of the adoption by the Depositary. The Depositary shall without delay
notify all Parties of any such notification received. A Party may at any
time withdraw a previous declaration of objection and the annexes shall
thereupon enter into force for that party.

On the expiry of one year from the date of the commuication of the
adoption by the Depositary, the annex shall enter into force for all Parties,
tothis Convention orto any protocol concerned which have not submitted
a notification in accordance with the provisions of sub-paragraph (b)
above.

The proposal, adoption and entry into force of amendments to annexes
to this Convention or to any protocol shall be subject to the same
procedure as for the proposal, adoption and entry into force of annexes
to the Convention or annexes to any protocol.

If an additional annex or an amendment to an annex is related to an
amendment to this Convention or to any protocol, the additional annex
or amendment shall not enter into force until such time as the amendment
to the Convention or to the protocol concerned enters into force.
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Explanatory Note

The AALCC Secretariat text is identical to Article 30 of the Bio-
Convention and Article 16 of the Climate Change Convention. In the
INC-D decides to conclude annexes as the regional instruments, the pro
adoption of such regional annexes may be different and this will
redrafting of this article accordingly.

divergj

event the
cedure for
necessitate

Article 19
Settlement of Disputes

In the event of a dispute between any two or more Parties concerning the
interpretation or application of the Convention, the Parties concerned shall seek
a settlement of the dispute through negotiation or any other peaceful means of
their own choice.

Explanatory Note
The AALCC Secretariat text is identical to OAU drafting proposal set out in
paragraph 142 (A/AC 241/12).
Article 20
Right to Vote

1. Each Party to the Convention shall have one vote, except as provided for
in paragraph 2 below.

2. Regional economic integration organisations, in matters within their
competence, shall exercise their right to vote with a number of votes equal to the
number of their member States that are Parties to the Convention. Such an
organisation shall not exercise its right to vote if any of its member States
exercises its right, and vice versa.

Explanatory Note
This is identical to Article 18 of the Climate Change Convention and Article
31 of the Bio-diversity Convention.
Article 21
Depositary

: €
The Secretary-General of the United Nations shall be the depositary of th

Convention, Protocols and annexes adopted in accordance with Articles 16 an
18. respectively.
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Article 22

Signature

This Convention shall be open for signature by States that are Members of the
aited Nations or of any of its specialized agencies or that are parties to the
~te of the International Court of Justice and by regional economic integration
_anisation, at New York, during the forty-ninth Session of the General
1994 and shall remain open for signature

Article 23

Interim Arrangements

The Secretariat functions referred to in Article 14 will be carried out on an
terim basis by the Secretariat established by the General Assembly of the
ted Nations inits Resolution47/188 of 22 December 1992, until the completion
e first session of the Conference of Parties.

Article 24

Ratification, Acceptance, Approval or Accession

‘The Convention shall be subject to ratification, acceptance, approval or
ession by States and by regional economic integration organisations. It shall
be open for accession from the day after the date on which the Convention is
Hosed for signature. Instruments of ratification, acceptance, approval or accession
be deposited with the Depositary.

Any regional economic integration organisation which becomes a Party to
Sonvention without any of its member States being a Party shall be bound by
# the obligations under Convention. In the case of such organisations, one or
€ of whose member States is a Party to the Convention, the organisation and
member States shall decide on their respective responsibilities for the
mance of their obligations under the Convention. In such cases, the
ANisation and the member States shall not be entitled to exercise rights under
€ Convention concurrently.

b In their instruments of ratification, acceptance, approval or accession,
S10nal economic integration organisations shall declare the extent of




Article 25
Entry into Force

The Convention shall enter into force on

depositof the (thirtieth) (fiftieth) instruments o
or accession.

the ninetieth day after ¢
fratification, acceptance

For each State or regional economic integration organis
accepts or approves the Convention or accedes therein after
(thirtieth) (fiftieth) instrument of ratification, acceptance, appr
the Convention shall enter into force on the ninetieth day after
by such State or regional economic integration organisation
ratification, acceptance, approval or accession.

oval or acceg
the date of da

For the purposes of paragarphs 1 and 2 above, an
aregional economic integration organisation shall not
those deposited by member States of the organisation.

y instrument deposited b

Article 26

Reservation

No reservations may be made to the Convention.

Article 27
Withdrawal
At any time after three years from the date on which the Convention has

entered into force for a Party, that Party may withdraw from the convention by
giving written notification to the Depositary.

Any such withdrawal shall take effect upon expiry of one year from the date
of receipt by the Depositary of the notification of withdrawal, or on such laterdate
as may be specified in the notification of the withdrawal.

Any Party that withdraws from the Convention shall be considered as also
having withdrawn from any protocol or annex to which it is a Party.

Article 28
Authentic Texts
The original of the Convention, of which the Arabic, Chinese, French,

3 . e
Russian and Spanish texts are equally authentic, shall be deposited with th
Secretary-General of the United Nations.

. . . . F, ave
Inwitness whereof the undersigned, being duly authorised to that etfect, h
signed this Convention.

Done at New York this 1994,
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ation that ratifigg
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of its Instrument of

be counted as additonal g

. United Nations Convention on Climate Change and
Biological Diversity : Follow-Up

+ The United Nations Framework Convention on Climate Change :
. -Up

It will be recalled that at its forty-fifth Session, .the General Assembly by its
Leolution 45/212 of 21st December 1990 established an Intergovemrpental
otiating Committee (INC) to prepare an effective Fra.mework Convention on

ate Change, and any related legal instruments as might be agreed upon, for
ature during the United Nations Conference on Environment apd Devel.opment
WNCED) 1992. The Intergovernmental Negotiating Committee at its ﬁfth
s ionheld in New York on the closingday on 9th May 1992, adopted th? United
ons Framework Convention on Climate Change. The Con.ventlon was
sened for signature during the United Nations Conference on Environment .and
gvelopment held in Rio, from 4th to 14th June 1992 and thereafter at the United
ons Headquarters, New York, from 20 June 1992 to 19 June 1993. As many
as 166 States had signed the Convention by that date.

The General Assembly, during its forty-seventh Session considered the
Report of the United Nations Conference on Environment and Development
CED)as well as the Reports of the Intergovernmental Negotiating Committee
or a Framework Convention on Climate Change on its work during 1992.

It will be recalled that resolution INC/1992/1 adopted by the Inter-
‘BOvernmental Negotiating Committee on 9th May 1992 mandated the INC to
10ld its sixth session in Geneva from 7th to 10th December 1992. Further, as
isaged in the Article 21 of the United Nations Framework Convention on
nate Change the interim Secretariat established by the General Assembl)f in
Solution 45/212 would carry out the interim arrangements until the first session
Ofthe Conference of the Parties to the Convention.

The General Assembly by its resolution 47/195 adopted on 22nd December
2 while endorsing the decision of the INC decided that the Intergovernmental
B0tiating Committee should continue to function and prepare for the first
ion of the Conference of the parties to the Convention. It invited the
governmental Negotiating Committee to implement expeditiously the Plan
Paratory work drawr: up at its Sixth Session and to promote a coherent qnd
“Ordinated Programme of activities by competent bodies aimed at supportfng
ERtry into force and effective implementation of the Convention, including
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strengthening the capacities of developing and all other countries to Prepare
their participation in the Convention. It called upon the organs, organiz 3
bodies of the United Nations System to involve actively and to j
strengthen activities related to climate change.

e for
ati Un*; a.l'l

ni[iﬂ[e and

Followingthe directives given by the General Assembly, the Intereoy

e . : B & Cl'nmema]
Negotiating Committee during the year 1993 held its Seventh and Ejgy,
Sessions in April and August respectively. It discussed organisationa‘[ga A
financial matters and substantive issues such as commitments jo-nd
implementation, article 11 concerning financial mechanisms including pmpgsafllt
on policies, programme priorities and eligibility criteria for the finilncisl
mechanism. "

The Seventh Session of the Intergovernmental Negotiating Committea was
held at New York from 15 to 20 March 1993. At its 3rd Plenary Meeting held op
16 March, the INC elected a new Chairman and the officers of the Working
Groups I 'and IT to fill the vacancies that had arisen. The Bureau now comprises
as follows:

Chairman :

Vice-Chairmen : Mr. Ahmed Djoghlaf (Algeria)
Mr. Maciej Sadowski (Poland)
Mr. T.P. Sreenivasan (India)
Ms. Penelope Wensley (Australia)

Mr. Raul Estrada-Oyuela (Argentina)

Rapporteur : Mr. Maciej Sadowski (Poland)
Working Group I
Co-Chairmen : Mr. Mohamed M. Ould El Ghaouth (Mauritania)

Ms. Cornelia Quennet (Germany)
Mr. Edmundo de Alba Alcaraz (Mexico) (in charge of
consultations)

Vice-Chairman :

Working Group 11
Co-Chairmen : Mr. Nobutoshi Akao (Japan)

Mr. Robert F. Van Lierop (Vanuatu)
Vice-Chairman : Mr. Tibor Farago (Hungary)

ents for

Withregard to substantive item entitled “Matters relating toarrangem loping
o

the financial mechanism and for technical and financial support to deve
country parties”, the discussion was focussed on matters relating _[O

implementation of article 11 as well as to the interim arrangements as Cn‘”sfr’g
in article 21, paragraph 3 of the Convention. Issues concerning fU"Ct_lon
linkages between the conference of Parties and the operating entity or entities
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‘he financial mechanism, as provided in article 11, were examined. In that context
“he committee took note of the ongoing work related to the restructuring and the
plenishment of the Global Environment Facility by the end of 1993. A
sreliminary discussion was held on the provisions of guidance to the financial
" echanismon policies, programme priorities and eligible criteria, in accordance
witharticle 11, paragraph | of the Convention. It was reaffirmed that the financial
_echanism would function under the guidance of and be accountable to the
conference of parties, which would decide on its policies, programme priorities
and eligibility criteriarelated to the Convention. Further, articles 4, 5 and 6 of the
\Convention would be a basis from which priorities would be determined. Finally,
to the governance and accountability of the financial mechanism, it was
emphasized that it should be equitable and balanced in its representation of all
‘parties within a transparent system of governance as laid down in article 11,
aragraph 2 of the Convention.

At its 8th Plenary meeting, the INC took note of the information provided by
the Secretariat on the status of signature and ratification of the convention. It
expressed its appreciation to those States that had ratified the Convention, and
‘urged other signatories to inform the Secretariat of the expected time of their

ratification.

- The Eighth Session of the Intergovernmental Negotiating Committee, was

1eld at Geneva from 16th to 27th August 1993. This was the first full session of
e INC after the signing of the Convention in Rio in June 1992. Both Working
Jroups I and II resumed consideration of the item allocated to them. In addition
0 the statements by the Chairman of the INC and the Executive Secretary, the
executive Director of UNEP, the Secretary-General of the WHO, the Chairman
ot the participant’s Meeting of the Global Environment Facility and the Vice-
airman of the Commission for sustainable Development addressed the meeting.

_ The Executive Director of the UNEP, Ms. Elizabeth Dowdeswell, in her
Statement, pledged full support of the UNEP to the Convention process and gave
Hormation about the UNEP's specific activities and assistance in that respect.
1€se, among others, included the development of the methodologies for the
‘€asurement and analysis of greenhouse gases the development of guidelines for
Mate change impacts and adaptation assessment and information exchange.

The Chairman of the IPCC informed the meeting that his organization would
_ mplete a special report-by November 1994 which would address the issues for
~ Bsideration at the first session of the Conference of the Parties to the Convention.
also informed the meeting that the Second full assessment report by the IPCC
0uld be completed in late 1995.
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The Chairman of the GEF briefed the meeting on the progress in the

regarding its restructuring and replenishment. While assuring GEF’g supp(}GEF
It to
Ica o

the Convention he pointed out that the GEF would not be t

: he sole soy
funding for the implementation of the Convention,

The Vice-Chairman of the Commission for sustainable Dey
recognised the interest of the Commission in promoting the harmonizag

activities of other relevant agencies and forums, including the INC fo
change.

elUprne

At the first and second plenary meetings, the Committee to
national communications submitted to the Secretariat by the representa
Germany, Japan, Ireland, New Zeaiand, Norway
was in conformity with the request made by
resolution47/195, paragraph 4, by which it invited signatories of the Co
lo communicate to the head of the interim Secretariat, as soon as fea

information regarding measures consistent with the provisions of the Conve
pending its entry into force.

the General Assemb]

sible,
ntion,

Working Group I took up the matters relating to commitments, The discussion
was focussed on four issues which included: (a) methodologies for cale
inventories of emissions and removal of
implementation, (c) first review of info
included in Annex I of the Convention a
established by the Convention.

ulations
greenhouse gases, (b) criteria for joint
rmation communicated by each party
nd (d) the roles of the subsidiary bodies

Working Group I held preliminary discussions on issues concerning
methodologies for calculations/inventories ofemissions and removal of greenhouse
gases. The Intergovernmental Panel on CJ imate Change (IPCC) has been closely
co-operating with the INC in developing guidelines on this matter. During the
discussions while there was great appreciation of the work of the IPCC, SO
delegations stressed the need for effective participation of the developing
countries in this process. Several delegations recognised the need for refining and
further developing methodologies for sources and sinks of all greenhouse gases
in all economic sectors as envisaged in Article 3.3 of the Convention. It Was
observed that the guidelines for national inventories should take into account the
uncertainty in climatic change and ensure transparency, comparability and
consistency. It was hoped that prior to INC’s ninth Session, the [PCC would b‘:
able to provide more detailed information about the progress on this matter as!

. - s fOr
would help the INC to make its recommendations to the Conference of Parties ¢
consideration at the first session.

With regard to criteria for Joint Implementation as provided in article 4.33‘;
the Convention, all States Parties to the Convention are committed to prep
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iOI’l Of‘he
r C“mate

ok note of the

tiveg of
, Italy and Czech Republic. This

Y in jtg
Nventjop

inventories of emission by sources and removals by smks.trc;f;::tlsl‘
eenhouse gases not controlled by the Momreal Pl'-OtOC(?l."SL-lCh c?mmtl. s
4 be met either individually or jointly. Since tht? ln-dustrmllzed countries
EM sponsible for climate change, the idea of joint 1mp]ementat1.on would be
' P r;%\[/)ant in their context and they must take the lead in this regard. A
4 :?mrienfiry discussion on this concept was held in Working Group I.

Pre |

I In veiw of the complex nature of the issqes, the W'orking C:lroup I dfﬁ:ied”:;)
bold further discussion during the INC’s ninth Sesm_on. In lt]_e‘meanindu,ding
- riat was requested to provide furtherdocurpentatlon onthisissue, luc
fjcsrtzt?possible criteria, taking into account the views expressed and submissions

y the Member States.

Working Group I held a preliminary discussion on the itemlconcemmlg ‘fflt;]s;
eview of information communicated by each part)_/ mclude_d in Anr?ex 0
vleWntion " The Working Group took note of the information provided l?y the
.r:;)eofcodntries and an organization i_ncIL_lded in Annex I of_ the'Con\l/:e::t?;;;;
vas recognised that preparation of guu.ielmes.for communication oh nationa
information will be a useful step. As envisaged in the Conventlpn, suc tona
communications would be reviewed by the Conference of Partles', it v;/as a;? e
Ehat the future task should include: (1) a tho‘roui,;h qnalysm ‘o na 19d )
ommunications; and (ii) acompilation and s‘ynthe_zms of Fhe 1nformat1c|>ln pfrfov:S Zf
by the parties in their national communictfmons, including the f)verIaNg’ ee(i: o
policies and measures. With regard to the first t.ask, the il‘lepc?ft pr the ) ds ; g b
Session in its para 62 outlines that, it should. 1n(?lude v_erltymg rr‘1et“ odo ogthe
used; comparing national data with authoritative mternatlon.al sources; not‘mg'
inclusion or absence of information and data, as well as thier quality reviewing
Projections of emission by sources and removals .by sinks and the assu.mptlonzz?j
Which those projections were based; and assessing the comprehensiveness )
effectiveness of claimed mitigation and adaption measures, as well asevaluating

- Mational impacts of climate change”. (A/AC.237/41, para 62).

Articles 9 and 10 envisage establishment of two subsidiary. bodle§ qamely((il)
(B“'bSidiary body for scientific and technological adv:xce anq (11) subs@1ary Rohy
for Implementation. Working Group I during the dlscusspn (’),n the 1te.n‘1 The
Foles of the Subsidiary Bodies established by the Convgntlon , recogmsed the
Important role of these two Subsidiary Bodies in the implementation of the
Convention. After a preliminary discussion, it was a.greed that ~the Secrg;quat
Would prepare documentations clarifying the r-espect.xve ro_les c?r the subsi iary

ies, the relationship between them and their relauopshlp with other bgdl'es,
} 'i'“CIUding the IPCC. Other issues which need to be ex:_xmmed rclulgd tothe tlmlflgt
Of the convening of the meetings of the subsidiary bodies and technical Secretaria
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support, including human and financi i
| : ancial resource icati
will be discussed at the INC’s ninth Session e 'ss

Workin 4 b
“rmatters relgt.Group II during INC’s eighth Session resumed considera:
and financi a; ing to arrangements for the financial mechanism and f e
nc . o :
on four iss:JaesS:eﬁp? f(‘i p dﬁvelopmg country parties”. The discussion wrdt@L
ated to the implementation of arti as cent
o . T rticle 11. Th . reg
olicies . a _These issue
Eunction,isgglfblhty criteria and programme priorities; (b) mo da“tis Wefre: a
of operational linkages betwee ; es il
. . n the conference of ) the
ope . _ / of the pa
perating entity of the financial mechanism; (c) approaches to thege:tles and the
ermin

of “agree i " ;
greed full incremental costs” and (d) elements relevant to the funding atiop
needs_

reco\g’\{/}lit;;etg}:? tt}(,)e Eollgles, ellglblllty.criteria and programme priorities”, it
recognised thas the onference of parties, the supreme body of the Conv,en:‘vas
e i Convem?tters. It was agrf:e.d that only developing countries thatlaOn
partes (0 Conventp 10; would bej e]ilglble to receive funding upon entry intre
force ol ion. 'urther, priority would be given to the funding of a ;
s (or agreed full incremental costs) incurred by the developing coir:ti;

parties as laid down in article 12.1
. .1 and othe .
convention. r relevant commitments under the

Wi L ..
e co;;h regard to modalftles for the functioning of operational linkages between
o eon erf?nce of t.he .partles and the operating entity of the financial mechanism
ollowing preliminary conclusions were reached: 3

i) Th :
® an (;: ?honferqnce of the.P'artles, (COP) the supreme body of the Convention,
o ch e entity or entities entrusted with the operation of the financial
anism, shall agree upon arrangements to give effect to the provisions

(if) In line with Article 11.1 of the Convention, the COP will, after each of itS
sessions, cqmmunicates to the governing body of the ’operating entity
relevant Qollcy guidance for implementation and action by that goveming
b('>dy, which shall accordingly ensure the conformity of the entity’s work
w1th.the guidance of the COP. Guidance from the COP will address issues
relatfgg to policies, programme priorities and eligibility criteria, as well a8
S‘stlldlct:orc:lllc;vgr;tnszﬁc;;:;i;ot the activities of the operating entity that aré

(i ;l;]h? %Oveming b_ody of the operating entity has the responsibility of ensurifé
a]_ .unded. p-ro.J(?cts rs:lated to the Convention are in conformity with the
policies, eligibility criteria and programme priorities established by th®
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CcOP. It will report regularly to the COP on its activities related to the
Convention and the conformity of these activities with the guidance received
from the COP;

iv) Regular reports by the Chairman or secretariat of the operating entity to its
governing body will be made available to the COP through its secretariat.
Other official documentation of the operating entity should also be made
available to the COP through its Secretariat;

ddition, the COP should receive and review ateach of its sessions areport
from the governing body of the operating entity which should include
specific information on how it has applied the guidance and decisions of the
COP in its work related to the Convention. This report should be of a
substantive nature and incorporate the programme of future activities of this
entity in the areas covered by the Convention and an analysis on how the
entity, in its operations, implemented the policies, eligibility criteria and
programme priorities related to the Convention established by the COP. In
particular, synthesis of the different projects under imolementation and a
listing of the projects approved in the areas covered by the Convention, as
well as a financial report including accounting and evaluation of its activities
in the implementation of the Convention, indicating the availability of
resources, should be included,;

(vi) In order to meet the requirements of its accountability to the COP, reports
submitted by the governing body of the operating entity should cover allits
activities carried out in implementing the Convention, whether decisions on
such activities are made by the governing body of the operating entity or by
bodies operating underits auspices forthe implementation of its programme.
To this end, it shall make such arrangements with such bodies as might be
necessary regarding the disclosure of information;

(vii) The funding decisions for specific projects should be agreed between the
developing country Party concerned and the operating entity in conformity
with policy guidance from the COP. However, if any Party considers thata
decision regarding one of the specific projects does not comply with the
policies, eligibility criteria and programme priorities established by the COP
in the context of the Convention, the COP should analyse the observations
presented and take decisions on the basis of compliance with such policies,
eligibility criteria and programme priorities. In the event that the COP
considers that this specific project decision does not comply with the
policies, eligibility criteria and programme priorities established by the
COP, it may ask the governing body of the operating entity for further
clarification on the specific project decision and in due time ask for a
reconsideration of that decision;
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(viii) The COP will periodically review and evaluate the effective
modalities established in accordance with Article 11.3. Such evaluay
will be taken into account by the COP in its decisions, pursuant to A .
11.4 on the arrangements for the financial mechanism.” e
(A/AC. 237/41, paragraph 86).

ness of 11. The Convention on Biological Diversity: A Note on Post Rio Summit

: Ppevelopments

The Convention on Biological Diversity was opened for signature at the
rth Summit held in Rio de Janeiro, Brazil, on 5 June 1992}. Asof ] De.Cfmbfar

115393 167 countries had signed the Convention and 37 nations had ratified it.

Substantive discussion on issues related to (c) and (d) were ’
a v Consequently, the Convention entered into force on 29 December 1993.*

consideration at the ninth session. Consideration of the draft decision on

mechanism submitted by the G-77 and China at the Seventh Session
deferred to the ninth Session.

ITed for
finan : . .
b ‘:;;2 At the last session of the Intergovernmental NegoFiating Commlttee;;lgldﬁn
Nairobi which adopted the final text of the C.onventl.on on 22 May 1992, the
negotiating Governments also adopted Reso_lutlon 2on mternat'lonal cooperaftl(.)n
for the conservation of biological diversity and the su§tamab1§ use o .1ts
components pending the entry into force of the Conventlon. ThlS resolugon
invited the UNEP, at its Governing Council Session, to consider convening

meetings of an Intergovernmental Committee on Biological Diversity to consider,

With regard to the sub-item entitled “provision to developing country partjeg
of technical and financial support” the discussion was focussed on the UNEp and
the INC joint pilot projects (known as CLIMEX) on an information exchange
system for country activities. It was stressed that participation in thijs project
should be voluntary in nature and not subject to any conditions. Further, it shoy)q

not pre-empt and prejudice the decisions of the conference of the parties inter alia,:

assistance to Governments in preparation of an agenda for scientific and
technological research;

-

Apart from the above mentioned substantive issues, the INC during its eighth
Session reviewed the activities of the interim Secretariat and other administrative

" sfer, handling and use
and budgetary matters. At its 3rd Plenary meeting on 24th August, 1993, the e neeq ?nd moda_lltles for ?éﬁf,’ﬁ?ifﬁﬁiiﬁii;?; i
Committee expressed satisfaction thatthe instruments of ratification, acceptance, of mo<.11.f1ed organisms ;esu £ teZhnolo . o
approval or accession had been deposited by 31 States.! It took note of the = m0f1a11tle's for the trans °r o.t tional s%r};,cture designated to undertake the
information provided by the delegations of Botswana, Burkina Faso, Kiribati, — policy guidance for the institutiona

operation of the financial mechanisms for the period until the entry into force
of the Convention; o

— and other preparations for the first Conference of the Parties which is to be
convened by the Executive Director of the UNEP not later than one year after
the entry into force of the Convention.

Mauritania, and Uganda that their countries had completed ratification procedures
atnational level and soon they will be depositing their instruments of ratification.

The Committee decided to schedule its future session as follows:

oo oy 1994 Geneva In November 1992, the Executive Director of the UNEP established fpur
€Xpert panels to prepare recommendations on specific issues fpr the. first rpeetlpg
of the Intergovernmental Committee on the Convention on Blploglcal D‘1ver51ty
(ICCBD) (which was subsequently constituted by the Governing Council of the
UNEP in May 1993).

Panel | —Priorities for Action and Research Agenda—This panel devgloped
4 methodology for setting priorities for action arising out of the Convention. It
f€ommended an agenda for scientific and technical research and called for an
Interim scientific and technological advisory committee to be established as soon
48 possible. **

Tenth Session—22 to 31 August 1994, Geneva
Eleventh Session—6 to 17 February 1995, New York.

The Committee also considered the offer of the Governments of Germany {0
host the first session of the Conference of parties. It recommended to the Genffr""l
Assembly at its forty-eighth session to consider as a follow-up of UNCED giving
approval to the invitation of Germany to hold the first session of the Conference
of Parties from 28 March to 7 April 1995, in Berlin.

1. As of 24 August 1993, the Convention has been ratified by: Algeria, Antigua and Barbuda, Afm'_:n:
Australia, Canada, China, Crote Islands, Dominica, Ecuador, Fiji, Guinea, Iceland, Japan, Mnld“"is:
Marshall Islands, Mauritius, Mexico, Monaco, Norway, Papua New Guinea, Peru, San Kitts and Nev
Saint Lucia, Seychelles, Sweden, Tunisia, U.S.A. Ugzbekistan, V Zambia and Zimbabwe.

\—_
The Indian Express, New Delhi dated 30 September 1993 _ \
The reports of these panels are available on request from the Interim Secretariat.
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. Panel ZI—Ec.o.nomic Implications and Valuation of Biological Resoyy,
This panel identified the socio-economic factors that lead to biodiversit o
The Panel recommended: ¥logg

— 1Qent1fying policies and incentive systems that work against biolop;
diversity conservation; el

— conducting additional research regarding the potential of economic i
ments to combat biodiversity loss; and Nstry.

— assessing the values of biodiversity.**

Panel 3—Technology Transferand Financial Resources. This panel conc]
that access to information and capacity building are key to the implementaf' .
the Convention’s technology transfer provisions. The panel suggested thlorl V'
ICCBD develop guidelines for international cooperation in this regard Recaa::]'the
fund_m.g afrangements, the panel suggested that the ICCBD propose .subsbta:n{ng
modifications to the GEF. The Panel concluded that the ICCBD should devellz)lg

a procedure for estimating the level of fundin i
. g needed to im
Convention.** plement 8

Pc.mel 4—Safe Transfer, Handling and Use of Living Modified Organisms
resu.ltmgfrom Biotechnology: This panel concluded that only Conferenée of the
Parties (COP) can take a decision regarding the creation of a bio-technolo
proto<.:ol. The panel recommended that such an instrument should only covge);
genetically-modified organisms and should aim at preventing and/or mitigatin
the consequences of unintended releases.** 3

Subsequently, an Expert Conference on Biodiversity was hosted by the
Norwegian Ministry of Environment in cooperation with UNEP in Trondheim
(Norway) from 24 to 28 May 1993. One of the primary purposes of this meeting
was to bri‘ng together scientists, managers, bureaucrats and policy-makers from
80 countries to provide input to UNEP’s preparatory work for the first session of
the ICCBD. The themes discussed in this meeting included: ecosystem functions
of b?odiv.ersity; loss and conservation of biodiversity; marine biodiversitys
b10(.11ver51ty inventory and monitoring; forestry and biodiversity conservation;
socio-cultural aspects of biodiversity; the economic aspects of biodiversity

cor?servation and use; and the transition from scientific knowledge to po]iticfil
action.

The Expert COnference on Biodiversity was followed by the first session of
the ICCBD hpld in Geneva from 11 to 15 October 1993. It was convened by the
Executive Director of the UNEP with the objective of preparing for the first

*k s i
The reports of these panels are available on request from the Interim Secretariat.
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meeting of the Conference of the Parties (COP) and ensuring an early and
effective operation of the Convention once it enters into force.

The Bureau elected for the ICCBD consisted of the following:

Chairman—Ambassador Vincente Sanchez (Chile);
Vice-Chairmen—Veit Koester (Denmark)

S.K. Ongeri (Kenya)

Geogry Zavarzin (Russian Federation);
Rapporteur—Sarfraz Ahmed (Pakistan)
Vice-Chairman of Working Group [—Frantisek Urban (Czech Republic)
Vice-Chairman of Working Group [I—Balmiki Prasad Singh
Rapporteur of Working Group I—Nordahl Roaldsoy (Norway)
Rapporteur of Working Group [I—Sulayman Samba (Gambia).

The plenary adopted, first of all, the rules of procedure for the ICCBD
contained in document No. UNEP/CBD/IC/1/2 subject to certain amendments.
The agenda adopted contained the following items:

election of officers;

adoption of the agenda;

procedural matters and organization of work;

preparation for the first meeting of the Conference of the Parties to the
Convention, in accordance with the resolutions of the Nairobi Final Actof the
Conference for the Adoption of the Agreed Text of the Convention on
Biological Diversity;

other matters; and

adoption of the Report of the ICCBD.

It was agreed that Working Group I would deal with the conservation and
sustainable use, including the full range of important activities for reducing the
loss of biodiversity, the scientific and technical work between meetings and the
issue of biosafety. Working Group Il would deal with the institution operating the
financial mechanism, a process of estimating funding needs, the meaning of ‘full
incremental costs’, the rules of procedures for the Conference of the Parties
(COP) and technical cooperation and capacity building.

The plenary sessions were devoted to reviewing the progress made with
regard to ratification of the Convention, itsimplementation, and the conservation

of biological diversity..

Working Group I agreed to submit the following list of proposed activities
t0 the ICCBD for its consideration and possible transmission to the COP : (Dec.
No. UNEP/CBD/1C/WG. I/L. 1):
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— All parties should conduct country studies and prepare national biodjy
stratagies with the provision of technical, scientific and financial sup
needed. The Interim Secretariat should reporttothe Conference of the Partje
on progress. (Country studies should not be mandatory or a Preconditiop, fos
provision of financial support for implementation of the ConventiOn)_ :

— To facilitate access to and exchange of information, it should pe
available in computerized form, using existing software. The Interim
tariat should develop format for data entries and institute regiona] trﬂining
programmes on the use of such formats;

— Finance support should be provided for the purchase of relevant classicy)
literature and other publications;

— Conservation and sustainable use measures should emphasize the participa.
tion of local communities, women and youth, and should improve loca]
standards of living;

— Regional approaches should be devised, i.e. through workshops, seminars, to
address shared concerns:

— Ex situ and in-sity programmes should be integrated and should include
Micro organisms;

— All existing identified conservation aspects falling under different conven-
tions should be integrated;

— Restoration of ecosystem, which may include the elimination of alien
species, should be considered;

— Capacity-building, including institutional strengthening and human resource
development, particularly of taxonomists, should receive greater attention;

— Conservation of biodiversity outside the protected areas should receive
greater attention;

— National legislation should be reviwed to reflect the needs of the Convention;

— Traditional knowledge should be integrated in modern management prac-
tices to conserve biodiversity;

— Educational programmes to raise the public awareness of biodiversity issues
should be developed:; and

— All parties should designate the appropriate protected areas, paying due
attention to the management of the surrounding areas; 4
Factors to Determine the Priority of Activities—Workin g Group | identi_fled

the following broad indicative categories of factors to be possibly taken into

account for the setting of national action priorities:

— ecological (including the extent of threatened species and ecos)’sw_ms'
rehabilitation of threatened habitats and ecosystems, air and water pollutiomn,
atmospheric changes, deforestation and disaster); .

— socio-economic and cultural (including population, change in land use. soil

pOft ag
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o ing i i itional knowledge) and institu-
degradation, and ensuring integration of tradlttxc;na g nstitu-
i 1 i 1 t -
tional (including involvement of governmenta and non govtemmern a os’
1zati s, adjustments in management approache
ganizations and other groups, . ager 1
apacity for implementation, compliance and monitoring, and level of
c
financial resources). I
1 r ssions—Working Group-I recom-
] ] Wo ]\, berween Seaszons or
Scientific and Technical . ¢
: de{; that, before the next session of ICCBD, the UNEP should convene a
men ,

-antific meeting to report on several issues including:
scie

1 v

Scientific and technical assessment of status of biodiver51Fy; and -
B tate-of-the-art technology. Governments should nominate compete
—— state-of-

rts. There should be one meeting with tightly defined terms of reference.
experts.

Working Group II in its report (Doc. No: UNEP/CBD/IC/IWGL.IIVL.1 and
Add.1) proposed the following recommendations:
Institution or institutions operating the Financial Mechanism:

' The financial mechanisms should meet the requiremepts of Article 21 olf the
4 Convention, which established the financial mechanisms in the first place.
No further interpretation of this article should be necessary.

— Channels of communication to the mechanisms should be established.
" — There should be clear procedures for processing requests for funding.

— The need for a regular flow of information.

— The need for a capacity to respond quickly to funding requirements.

— The need for cost-effectiveness and efficiency in its operations.

— Funds should be replenished quickly.
— Regular advice should be given to the financial mechanisms on the resources
needed, and

— There should be possibilities for multiple sources of funding, 1n.\ail1'1tch
information on practices and eligibility criteria applied for by other 1nslt11 u;
tions funding biodiversity-related projects would be relevant, as well a
working relationships with these institutions.

Rules of Procedure for the COP—It was agreed that a.ll the ob.servatlons
Made on this topic would be taken into account by the Secreta.rlat when it proposes
a further draft for consideration by the Working Group at its next session.

Full Incremental Costs—The Working Group II agreed that the Secretarililt
be requested to examine the methodologies in order to define and understand the
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meaning of the term ‘full incremental costs’ and in the light of this eXamingay;,,

provide an indicative list. This list should build on current projects and, ll‘?’
extent possible, be made in collaboration with organisations such as UNESC(;
FAOQ, the Multilateral Fund for the Implementation of the Montrea] Protocq) h -
Secretariat for the Climate Change Convention and the GEF. T

Technical cooperation and capacity building—Working Group II agreed
recommend that the Secretariat B

— identify existing clearing-house mechanisms and existin
information exchange and report on their expertise;

— catalogue existing databases of relevance to the Convention andi
gaps and linkages; and

— examine and report on existing examples and possible models for nationg]
legislation for regulating access to genetic resources.

£ mechanismg for

dentify their

Assessment

Despite the hectic work done by the two Working Groups, they were not able
to produce reports that could be approved by the Plenary. When theirreports were
presented to the Plenary, a number of delegates expressed concern that they had
not seen the documents in their final form, and, due to the large number of
amendments and changes, could not adopt them. As a last minute solution, the
Plenary adopted only two decisions, the establishment of a scientific and
technical committee that will meet before the next session of the [CCBD and a
request to the Secretariat to use the unadopted Working Group reports as
guidance during the intersessional period.

The suggested dates for the first meeting of the Conference of the Parties
(COP), which is required to be held before the end of 1994, are 28 November to
9 December 1994. As for the meeting of the Interim Scientific and Technical
Advisory Committee (ISTAC), it is required to be convened one month before the
next session of the ICCBD. Mexico has offered to host this meeting between
January and March 1994. Asto the next session of the ICCBD, the suggested qases
are either 10 to 19 March 1994 or 20 to 30 June 1994 with the venue being either
Nairobi or Geneva.
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IX. International Trade Law
A. Legal Aspects of Privatization

(i) Introduction

At the Thirtieth Session of the Asian-African Legal Consultative C(?mmittee
. CC) held in Cairo in April 1991, it was noted by the SFandmg Sub-
Sommittee on International Trade Law Matters that in the economies of mo§t of
Member States of the AALCC, public sector enterprises or undertgkmgs
s or PSUs) played an important role and that theireconomjes_were don‘unated
such enterprises. It was further noted that in recent years, various multlle.lteral
inancial and monetary institutions had put pressures on developing countries to
i:n for privatization of these undertakings, almost making it a preconditio_n for
grant of financial assistance and the extent thereof. The Sub-Committee,
g note of these developments, requested the Secretariat tocommence a stu'dy
the legal issues involved in the matter of privatization with the final Ob._]CCtl\.’e
Ppreparation of a guide or guidelines on legal aspects of privatization in Asia
Africa. The principal aim of such a guide or guidelines would be to assist the
Miember Governments in carrying their privatization programmes in an orderly
er which would be consistant with their national interests.

Since the preconditions, basic methods and procedures for privatization and
legal issues involved would vary from country to country, the view was
Pressed that it would be necessary for the Secretariat first to collect the relevant
“itormation from the Member Governments so that it was able to identify the
Macro-and micro-legal issues involved before commencing a study on the topic.
H5equently, the Secretariat prepared and circulated a questionnaire to assist the
ber Governments in furnishing the required information. It requested the
Sl€vant authorities of the Member Governments to respond as early as possible.

- Before the Islamabad Session (1992) only the Governments of Singapore and
‘Nailand had responded to the questionnaire. Only a preliminary study was
Sented at the [slamabad Session and the topic was discussed in the Trade Law
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Sub-Committee. The Sub-Committee noting that the topic of privatizag;
Zatiop

acqui i ‘ i .- = :
quired immense importance for the developing countries in view of i ad
e f.

reaching structural changes taking place in the global economy and which
: ich h

impact on national economies, adopted a recommendation that the AALCC an
ur

the Member Governments which had not responded to the ques

and/or furnish relevant documentation to the Secretariat at the earljeg

The Governments of Indonesia, Turkey and Kuwait sent in usefulin
T}}e Gc?vernment of Cyprus wrote to say that the issue of privatization
'arlsen m' Cyprus”. In addition, the Secretariat had also collected som
information from othersources such asthe World Bank. the Economic Con
for Europe, UNIDROIT and the 1 i ;

, nternational Developm
e pment Law

formaliOn
had nOt'
€ Usefy]
Mission
Instituta

In view of the lack of adequate information from the bulk of M
Qovernments about their privatization programmes, underway or conte elmber
1t was not possible for the Secretariat to prepare a meaningful study on t;:aptat?d.
However, given the importance of this matter for the developing countr'opl’c.
gen.eral and Member States of the AALCC in particular, a prelibmina K:Sdm
revised in the light of the information received by the Secretariat was surli/n:'tli (}j/
to the Thirty-second of the AALCC held in Kampala (Uganda) in Februar 11992
At that session, the delegations of Japan and Uganda presented their cyoum :
rcsponsejs to the Secretariat's questionnaire. After the Kampala Session tl:Z
Secretariat renewed its request to the Member States in a communica;tion
addressed to them on 25th of May 1993. In response thereto, useful information
was received from the Governments of Mongolia, Pakistan, the Philippines and
Sri Lapka. Thus, the overall response received were those from Indonesia, Japan,
Kuwait, Mongolia, the Philippines, Pakistan, Singapore, Sri Lanka, Thailand,
Turkey and Uganda. |

As it was felt that adequate information had not yet been received from all the
Member Governments, it was decided that the Secretariat should participate as
an observer in the second session of the UNCTAD Ad Hoc Working Group on
Comparative Experiences with Privatization which was scheduled to be convened
in Geneva from 7 to 11 June 1993, This Working Group had been established by
th‘_3 Tr?de and Development Board of UNCTAD to deal with the issues related o
privatization and to enable the participating countries to share each other's
€xperience with privatization, The Workin g Group had attracted broad participation
from the developing countries. Amongst the AALCC Member States which had
made national presentations on privatization before the Working Group (up t0 i
second session) included China, Egypt, Indonesia, Japan, Jordan, Malaysia,

o

Nigeria, Pakistan, the Philippines, the Republic of Korea, Sri Lanka, Tanzania,
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sailand and Turkey. The overall information available to the Secretariat enabled
« to prepare a comprehensive study entitled “Legal and Institutional Framework
soverning Privatization in Asia and Africa”.

Subsequently, it was proposed by some Member States that since developing
countries in general and Afro-Asian States in particular were attaching grpw?ng
jmportance to the privatization of public sector undertakings, demonopf)llzat.lon
and administrative de-regulation of economic activities in the context of ongoing
gconomic restructuring programmes, the AALCC as a wider forum of Afro-
Asian co-operation and consultation in the fields of law and economics should
rake the intiative of convening a special meeting to provide a forum for interaction
petween invited experts and legal advisers and/or senior officers of the AALCC
Member States engaged in the implementation of privatization programmes in
their respective countries. Through such joint endeavours, legal and institutional

idelines for privatization and post-privatizaticn regulatory framework could
pe developed to provide an added impetus to the process of orderly privatization
in Africa and Asia.

In response to this proposal, a Special Meeting on Developing Institutional
and Legal Guidelines on Privatization and Post-Privatization Regulatory
Framework was convened in Tokyo from I8 to 20 January 1994 during the Thirty-
third Session of the AALCC held there from 17 to 21 January 1994. Twenty-four
Member States of the AALCC and six observer delegations participated in the
Special Meetings. The basic working papers prepared for the Special Meeting
inlcluded :

(1) a study prepared by the AALCC Secretariat entitled “Legal and
Institutional Framework governing Privatization in Asia and Africa”.

“Draft General Procedures and Guidelines for Privatization” prepared
by the World Bank at the request of the AALCC; and

(i)

(1ii) “Legal Guidelines for Privatization Programmes” a Working Paper
prepared by the World Bank at the request of the AALCC which was
introduced at the start of the Special Meeting.

Other papers submitted to the Special Meeting included:

(1)  “A Structural Framework for Privatization” by Ms. Rumu Sarkar,
General Counsel, USAID;
(i) “Korea's Policy on Public Enterprises for Strengthening National

Competitiveness” by Mr. Nam Shun-Woo, Director, Economic Planning
Board, Government of the Republic of Korea;

(iii) “Sri Lanka's Current Divestiture Strategies” by Mr. Tissa Jayasinghe,
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Director, Commercial Division,

Ministry of Finance, Gove
Sri Lanka, and

(iv) Presentation on Privatiz
Mr. Katsuhiko Hara,
Transport.

ation of the Japan National Railwa

: Y System b
a senior officer of the Japanese

Minigu-y 0};\

At the request of the AALCC the World
the Special Meeting the expertise of two of its
as resource persons throughout the deliberations of the Special

assistance was invaluable (o the success of the Special Meeting.
persons introduced the discussions
Meeting :

(1) Micro-economic and legal issues involved in privatization;

(i1) Privatization Strategies and techniques;

(iii) Legal reform procedures for restructurin
sector undertakings; and

(iv) Post-Privatization regulatory framework.

Bank had placed at the di

5 Sposa| of
Senior Legal Counsels w

ho S€ryve
Meeting_’{‘heir

These Tesourea
on the following themes before the SPeCial

g and privatization of publie

At the end of its deliberations, the Special Meeting recommended the text of
the Legal Guidelines for Privatization Programmes, for consideration of the

Member Governments of the AALCC. This report was subsequently endorsed by
the Committee.

It is hoped that these Guidelines will assist the Governments in the Afro-
Asian region in particular and other countries in general, which have already
undertaken or are contemplating to undertake privatization programmes in their

respective countries, in carrying out such programmes in a manner which would
be consistent with their national interests.

Thirty-third Session : Discussions

The Report on the Special Meeting on Privatization was introduced in the
seventh plenary meeting of the AALCC held on 21st of January 1994 by Mr. Raul
L. Goco, Chairman of the Special Meeting on Privatization.

The President thereafter invited the comments of the Member Delegations o
the Draft Decision related to this Report which was as follows:

Draft Decision on the Report of the Special Meeting on Privatization

The Asian-African Legal Consultative Committee

Taking Note

of the Report of the Special Meeting on Developing Legal and
Institutional Gu

idelines on Privatization and post-Privatization Regulatory
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m l]‘]ent of

gramework which was held in Tokyo from 18 to 20 January 1994 within the
anizational framework of the AALCC:

Commends the Secretary-General for his timely initiative in organizing stuc X
: 1 [anc B i rie
. meeting on a topic which is of utmost importance to t_he dc_velopmgfc_ou.n
mC:neral and in particular for the developing nations in Asia and Africa;
(
n g

Compliments the Chairman of the Special Meeting on Privatization and}iﬂ:
rticipants for having accomplished the difficult mandate entrusted to tha
1 a - o q
l2ing within the limited time that was at its disposal;

Commends the World Bank for its finanfzial a§sistallce and for puttil?g a}t](t)l;:

sal of the Special Meeting the expertise of two resourc(;a pferso(rilisn?r 0%
[ll):;ibution has contributed imr_nen_sel)_' to a greater undrestanding
snlightenment on the subject of Privatization;

Notes the contents of Report which faithfully describes the discussm(lj] (li]urlr;g
ivatization; S thereto
1 i aliss rivatization; the concerns expresse
meetings on vital legal issues on p 12 | : : '
e the cofsensus arrived at by the participants including the essential p01rll(ts
sovered in the presentation of the two resource persons from the World Bank;

Considers as constituting part of the Report the text of the Legal and

Framework already appended to the Report for consideration of member states;

Requeststhe Secretary-General to arrange to publish and give broz.id F;\lj[blltc‘lt();
S expeditiously as possible, the proceedings and Repo.rt of th_e Spe'mal. e.f;] 1;}112
Including the guidelines annexed thereto to ensure its widest dissemination i
Afro-Asian region;

Directs the Secretary-General to report to the 34th Session on reac;log]sé
cOmments or suggestions, if any, of member states to the Report an
Buidelines annexed thereto.

The Delegate of Indonesia proposed the substitution of the word 'Emwioﬁii
by “Approves” in paragraph 4 so that it would read “Approves the cc?ntents 0 e
€port which faithfully describes the discussion during the mee'tmgssohn vl !
8al issues on privatization™ and deletion of the rest o.f the wordlpgs: ‘e als
Proposed deletion of paragraphs 5, 6 and 7 as in her view the Guidelines were
already in the hands of the Member Delegations and the exchange of views
€reon did not require the mediation of the Secretary-General.

The Delegate of Thailand endorsed the suggestion of the Delegate of
Indonesia to modify paragraph 4.

The Secretary-General, however, emphasized the retention of paragraphs 5,
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, reason the Report of the Special Meeting had recommended the text of the

' idelines for the consideration of the Member Governments.

ate of India whether he was prepared

6 and 7 a .
backgrou:dhe was of the view .that the publication and disseminatj
useful as th papers and the Guidelines on Privatization would be On of g
e topic of privatization had acquired worldwide inte EXtrem,
rest. He

clarifiedthatthe publicatio
f ; , : .
for the AALCC as the W n I0d t}};ase materials would have no financial implicas: 0 The President enquired from the Deleg
SRpose. S or ank had already agreed to provide fuﬂdq];;lmns accept the term ‘accomplished’ in paragraph 7 of the Draft Decision.
s for
al The Delegate of India stated that if this implied that the Guidelines was an
e stand of the AALCC and

ALCC's document and had acquired the authoritativ
‘hence of his Government which, accordingto him, was not the case, he could not

accept this suggestion.

The Delegate of India stated that since the Guidelines a
. S anne
}g;ifr:(()}tutizz?i lﬁ)é;)pg(r)ly considered by the Committee, they Sht(;)l(l?g tboet?rzRe

/ we . As regards paragraph i i !
:Eei tp;ufilrl(c::slt:t)ir:) and brf)ad publi;ity to be given topthe gGu?de?i,nZ:lIf: \zzz\gded 3
4 t:dogltstl:e the Member States since the Guidelines had n(l:tPESed
B aps) © ar}(,j “e AALCC. He sought a clarification on the referencee"n
B oo thegdif; clompllmen’t,mg the Chairman and participants for hav? "

accompiit 1c.u.tmandate -He suggested deletion of paragraph 4 hl'n
was a repetition of the preambular paragraph of the Draft Decvivsiloch

n.

Malaysia expressed his opposition to paragraph 4 as
rate of Indonesia.

amended in the light of the suggestion made by the Deleg
ccording to her, it created difficulties for her Delegation as the reference made
" the Report of the Special Meeting to the effect that golden shares had anegative
jmpact on potential investors, was not acceptable to her Delegation. She,

sherefore, favoured the suggestion made by the Delegate of India that paragraph

4 be deleted in its entirety.

The Delegate of

However, at the suggestion of the Chairman of the Special Meeting, it was
agreed to retain paragraph 4 with the following wording:

hich faithfully describes the discussion
ivatization;”

' Tbe Chairman of the Special Meetings c.1 Privatization was invi

tgt:;/es l;;sc;/;;:;v/[se 22 I:hehjlt(ljgbgeeest1ons moo(tjed by the Delegations. Hetf;l;?:;??h:;

!l Meeting een convene with the specific man f developi
i)efgta;leagnliii (;leit:;stlboyntahleg;1del.inle§[ on privatizationimd conseq(lesz:tr::tloyt S:grf:;l;:gﬁ

. pecial Meeting as appended to its Report was executi
Ei tchlz;tr irg:gdtﬁ;et 1;}1] tedrms of paragrag‘h 2 Asregards the Statuspof the Guidelinl::
e s be ¢ ocument conFammg these Guidelines had been provided to
s (E)f e Se o.rel the Specnal Meeting and the discussions during the
elione. s 1o thoc1a Meeting had revolved around or based upon these
B e na.ture Ofthe cop(;:em expressed by the Delegate of Indonesia over the
i e gui elmes', it had been sufficiently clarified in the Special
eting tha.t they were not binding on the Member States. He, therefor,
conc.:urred with the view of the Secretary-General that paragraphs 3, 6 and 7 be
retalned.‘He asked the Director of the AALCC Secretariat, who was i’n-char ge of

the Special Meeting, to further clarify the matter. ’

«“Endorses the contents of the Reportw
during the meetings on vital legal issues on pr
carlier proposed deletion of paragraph
5, expressed her agreement for retaining this paragraph provided the Guidelines
appended to the Report of the Special Meeting were referred to as Draft
idelines as suggested by the Delegate of India. However, as proposed by the
Delegate of India, it was agreed to rephrase paragraph 5 as under :

h contains the text of the draft Legal and
tization and Post-Privatization Regulatory

The Delegate of Indonesia, who had

“Commends the Report whic
Institutional Guidelines on Priva
Framework for consideration of Member States;

It was agreed to retain, paragraph 6 of the Draft Decision with the following

- Wording:
et of e

The Director (Mr. Mohil) stated that a background study and a $
ial,

guidelines Prepared by the World Bank at the request of the AALCC Secretar

had b.een circulated to the Member States about two months before the Spect

I(\}/Ie.etm.g. Just before the Special Meeting, a revised and shorter version of t

1i:]li(tj:(ljlgi§ehatdt:e? presented so as tg facilitate the deliberations in view °

limited werz; & '1s'posal of the Special Meeting. The discussions in the Spect ¢

the G 5 . ~Prlmar11y based on these two documents. It was, however, trt® e
e Guidelines appended to the Report had not been formally adopted and that ¥

“Requests the Secretary-General to endeavour to obtain funds from the
World Bank to publish and give broad publicity as expeditiously as possible, the
Proceedings and Report of the Special Meeting including the guidelines annexed
thereto to ensure its widest dissemination in the Afro-Asian region;”

It was decided to delete paragraph 7 of the Draft Decision.

The text of the Decision as finally adopted by the Committee is set out next

E .
0 this Chapter.
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(ii) Decisions of the Thirty-third Session
Agenda item: Report of the Special
Meeting on Privatization

(Adopted on January 21, 1994)

e Asian-African Legal Consultative Committee at its Thirty-third Session

Taking Note of the Report of the Special Meeting on Developing Legal and
stitutional Guidelines on Privatization and post-Privatization Regulatory
ramework which was held in Tokyo from 18 to 20 January 1994 within the
anizational framework of the AALCC;

Commends the Secretary-General for his timely initiative in organizing such
meeting on a topic which is of utmost importance to the developing countries
general and in particular for the developing nations in Asia and Africa;

- Compliments the Chairman of the Special Meeting on Privatization and all
5 P?Lrticipants for having accomplished the difficult mandate entrusted to that
ng within the limited time that was at its disposal;

R Commends the World Bank for its financial assistance and for putting at the
SPosal of the Special Meeting the expertise of two resource persons whose
‘ tribution has contributed immensely to a greater understanding and
Hightenment on the subject of privatization;

! _Notes the contents of the Report which faithfully describes the discussion
fing the meetings on vital legal issues on privatization;

Commends the Report which contains the text of the draft legal and
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institutional

guidelines on privatizati
zation and
framework aj

ready appended to the Report for ¢
6. RequeststheSecretary—
Bank to publish and give

post-Privatization regulag
onsideration of membe, 3

General to endeavour to obtaj

theret & including the guidel;
O ensure its widest dissemination throughout the AfrogAsmmnes "f‘nnex
- reg[()n

- (iii) Report of the Special Meeting on “Developing

Institutional and Legal Guidelines for Privatization and

Post-Privatization Regulatory Framework’ Held in
Tokyo, Japan, 18-20 January 1994

]

During its Thirty-third Session, held in Tokyo, Japan, from 17th to 21st
ary 1994, the Asian-African Legal Consultative Committee convened a
three-day Special Meeting on the theme, “Developing Institutional and Legal
uidelines for Privatization and Post-Privatization Regulatory Framework™.

At the first session, Mr. Raul I. Goco, Solicitor-General, Government of the
_P.hilippines, was elected as the Chairman of the Special Meeting on Privatization
and Mr. Ralph W. Ochan from Uganda as the Rapporteur, by acclamation.
Twenty member countries and four observer delegations participated in the
Special meeting.

At the request of the AALCC, the World Bank placed at the disposal of the
‘Special Meeting the expertise of two of its Senior Legal Counsels, Mr. Peter Kyle
and Mr. Eric Haythorne, who acted as resource persons throughout the deliberations
of the Special Meeting.

The AALCC Secretary-Gerneral, Mr. F.X. Njenga, delivered the keynote
address at the special meeting in which he underscored the importance of
Privatization as vital instrument in the quest for efficiency in the management of
€conomic and wealth generating activities and institutions in all countries,
developed and developingalike. He outlined the scope of privatization worldwide
and noted that privatization is now a global trend. He, however, noted with regret
that inspite of the visible evidence of the success of privatization, there is still
SO0me hesitation in this region with regard to the adoption of the policy of
366
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privatizatic_)n. The Secretary-General called upon member states of the A A

toopen th.elr minds to this global trend. While he did not advocate ablind aq L- :
ofthe policy, he urged member states to study all aspects of the conce (g‘ D
View to evolving policies appropriate to their different national Circﬂr;;:nh the

The Se?cretary—General concluded that it was in that context that the A;ices.
.four.ld l.t necessary to organize the Special Meeting to deal with the leg. cc
Institutional aspects of privatization. -+ '¢8al ang

At the first substantive session, Mr. Essam Mohamed, Deputy Secra
Geperal, introduced a working document prepared by the AALCCy qefm .
en.tlltled Draft Gerneral Procedures and Guidelines for Privutizu[ior} [LTt‘;Far:al
w1.th an amended and more concise revision entitled “Legal Guidéli?%t-:[her
Privatization Programmes”. These two documents served as b:ckground ml;-::riE

for the subsequent two substantive sessions w hich
sessions w were held on the 18th :
of January of 1994, i

tary-

After Mr. Essam Mohamed's introduction of the discussion paper, Mr, Pet
Kyle led the first substantive discussion session. He addressed tile t.hcn—]::r
“I\./Iacr_o—e.conomic and Legal Issues involved in Privatization”. He defined'
privatization as the process by which ownership of an enterprise is transferred
frorp public to private. He outlined the optimum legal, environmental and
1n§t|tutional arrangements that should be put in place once the policy decision to
privatize had been made by acountry. He further outlined the various techniques
available for implementation of the process of privatization.

Views expressed in the open debate included the following:

(a) thatbefore consideration of the legaland institutional regime of privatization
could be discussed, the question of whetherto privatize or not as a matter of policy
should first be resolved by the member state;

(b) that there was no set formula for privatization applicable to all situations in
all countries. There was, therefore, need to develop privatization strategies (o suit
situations existing in particular countries:

(c) that foreign investment, while often an integral part of the privatization
process, should be carefully rationalized with the need of maintaining national
sovereignty;

(d) thataclear policy decision and a firm commitment by the government and
the agencies involved in the privatization process was fundamental to the success
of the policy of privatization;

(e) that social considerations must be taken into account in adopting and
implementing privatization strategies especially with reference to any plann€
privatization of public utilities;
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O thateffective privatization strategy must be conducted in an open, accountable
and transparent manner.

During the Second session, Mr. Peter Kyle led the discussion on the
rocedure forrestructuring state-owned enterprises in preparation for privatization.
He stressed the importance of ensuring that public enterprises are transformed
into legal entities, percieved as separate and independent from the government,
and are capable of being transformed legally to new owners. In the discussion that
ensued, the Chairman found it necessary to allay the fear of some delegates on the
nature and objectives of the special meeting. He clarified that the primary
purposes of the meeting was to share experience, exchange of views and to expose
members to the various options open to them and to alert them to fundamental
steps that needed to be taken in terms of legal and institutional arrangements if
a country chose to privatize. The guidelines or document prepared by the
Secretariat of the AALCC was not a draft treaty document that aimed to bind any

country to a particular course of action.
In the ensuing discussions the following important points were made:

(a) thatin preparing enterprises for privatization, it was preferable to treat
each enterprise on its own merits and peculiar circumstances or on a
case-to-case basis;

(b) thatduringthaprivatization process it was necessary to address quickly
the problems or concerns of labour including retraining;

(c) that it was usually better to sell smaller enterprises as they were (as it
was) rather than to restructure them first;

(d) that the use of “golden shares” in the privatization process might have
a negative impact on potential buyers of public enterprises as such
shares were perceived to allow a continued government control of the

enterprise.

In the course of the last meeting, a special presentation on the privatization
of the Japan National Railway (JNR) System was made by a senior official of the
Japanese Ministry of Transport, Mr. Katsuhiko Hara, Mr. Hara outlined the
SUccess achieved in the privatization of the Japan National Railway. Mr. Hara's
Presentation was followed by a brief discussion in the course of which he clarified
that as a result of the reform of Japan National Railways, a large number of
Workers were pensioned off and paid generous parting packages. It was also
Pointed out that the reform of JNR constituted a good example of how a public
Enterprise could be efficiently privatized gradually. The presentation also
highlighted the real nced to address the social factors such as employee
displacement, retirement and possible dislocation resulting from the process of
Privatization.
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Legal Guidelines

Mr. Eric Haythorne, the World Bank Expert, addressed the key questiop, ol
For Privatization Programmes

post pri-vzlti%ation regulatory framework. He stressed that the design of
appropriate framework, if any, should be considered at the outset of any spe. -[f{]e
prllvauzatlc.)n transaction. In the event that country conditions were mark] i
friendly with a legal framework supportive of private sector activity ang =
enterprise to be privatized operates in a competitive market, there woul( bc[he
requirement for enterprise specific regulation and privatization of the enter %
might thus proceed swiftly. When, however, country conditions were ngflse
supportive o.fprivate sectoractivity, creating the basic legal framework, includi;ls
economy-wise competition laws, and staffing the relevant Institution shoulcgj
come first. Regardless of country conditions, whenever a monoply or pubj;
utility was to be privatized, significant advance planning was required so a5 tlc
ensure that the appropriate post-privatization regulatory mechanism, was in pl‘aCZ
when the privatization took place. Typically a license, franchise or concession
would be needed in order to ensure an appropriate on-going balancing of the
interests of the public and the newly privatized enterprise. L

Background

The objective of this paper is to provide guidance to policy-makers in
addressing legal issues likely to arise once a governmental decision has been
made to proceed with a programme for the privatization of state assets or
enterprises. Such a programme may entail the privatization of substantially all
state enterprises in the tradeable sectors of a country, sectoral privatization or the
privatization of selected medium or large enterprises. The paper does not,
however, discuss small-scale privatization of the retail or service sectors or mass
privatization programmes involving the distribution to the general public of

vouchers or similar instruments.

A “privatization transaction” for the purposes of these guidelines is one in
which ownership or control of a public body (state, government, ministry,
department, enterprise or corporation) or its major assets or shares held by a
public body in acompany representing a controlling interest are to be transferred
from the government or a government-controlled entity to the private sector.

Several points were raised during the discussions that could be summarized
thus: B

(a) That in situations where the legal and economic environment was not
market-friendly, the process of privatization might have to be preceded by a fairly

prolonged period of preparation of the enterprise to be privatized; “Private sector” would exclude an entity which is owned or controlled,

directly or indirectly, by a public body. So the sale of an enterprise to a public
body, whether of the host state or another state, is not a privatization for the
purposes of these guidelines.

(b? That an effective privatization programme should avoid situations where
privatized public sector enterprises continued to enjoy ftavoured treatment by
governments;
A privatization law serves a valuable purpose in defining the legal authority
for a country’s privatization programme, the key principles on which it will be
based, and the institutional arrangements for policy-making and implementation.
Other supporting laws provide for the legal steps in preparation for privatization
and to consummate the transaction, as well as forming part of the business
environment in which the newly-privatized enterprises will operate.

(c) That the post-Privatization era required the existence of a strong judicial
systemworkinginanenvironment of strong commercial laws that were supportive
of private sector activities;

(d)‘ That Member States should consider adopting UNCITRAL Model Law on
arbitration as an additional measure to enhance the legal environment for
privatization,

The Chinese delegate briefed the meeting on his country's efforts in the field Privatization Law
of market economy. He stated that China had lifted price controls, liberalized
trade, encouraged foreign investment, established effective competition
mechanisms, all with the primary purpose of creating an enabling legal and
economic environment-to facilitate market economy. In this connection, he
expressed the view that the legal framework for privatization should include all

the laws that govern market-oriented economic activities.

The choice of whether or not to enact a privatization law depends upon the
legal and individual circumstances of the country concerned. In some cases, a
Privatization law to authorize the sale of state assets may be a constitutional
fequirement. Even if a separate privatization law is not mandatory, such alaw can
Serve a variety of purposes, such as to :

— define the government’s objectives and establish commitment to the

The document, ‘Legal Guidelines for Privatization® is appended to this
privatization process;

report.
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— make amendments to existing laws which otherwise would be &
obstacleto privatization, e.g. laws preventing private sector participatjq,
in what were previously thought of as “strategic” activities; .

— create institutions with the authority to implement privatization:

— avoid the “vacuum of authority” which can lead to spontaneous g
unauthorized privatization;

— allow for the financial restructuring of enterprises prior to sale and
permit liabilities to be cancelled, deferred or swapped for equity;

— define the methods of privatization and any limitations on potentia]
bidders; and

— provide for the allocation of sale proceeds.

A principal function of a privatization law is to define the scope of the
programme and any exclusions of specific sectors or enterprises. Though the law
may list the enterprises to be privatized, the disadvantage of doing so is that the
listing becomes inflexible, with the resulting difficulty of either removing or
adding enterprises as the programme evolves. Other alternatives are to:

(a) adopta“negative list” approach, so that all state enterprises are eligible
for privatization other than named exceptions; or

(b) require a high-level political decision on a case-by-case or sectoral
basis to transfer an enterprise to the privatization agency for disposal.

The privatization law can provide for employee preferences to be available
on the sale of an enterprise. Preferences should be in the form of a right to acquire
a small proportion (normally not more than 10 per cent) of the shares of the
enterprise. Payment may be deferred for a limited period, with transfer of
ownership of the shares delayed until payment has been made. Employee
consortia should also be eligible to participate in the full bidding process on a
basis of parity with other bidders.

Other Supporting Laws

The legal framework of the country should support privatization in FWO
respects: first, laws may be required to govern the process of preparing enterprises
for privatization and undertaking the transactions; and second, the overall legfil
environment must be one in which the newly-privatized businesses can obtall
access to land and finance, enter into enforceable contracts for their inputs an
outputs, and compete on a basis of equality with one another and with the residual
state sector.
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The conversion of enterprises into cerporations under a modern corporations
law is an effective prelude to privatization. Corporatization enables the assets and
liabilities of the business to be identified; allows for the appointment of a
transitional board of directors to oversee the management; and provides for the
issue of shares to the government, allowing flexibility in the sale of partial
interests if required. The corporations law should also include procedures for the
liquidation or dissolution of enterprises, thereby releasing the assets of a
corporatized state entity for sale to the private sector.

Prior to the sale of certain heavy polluting enterprises, it would be advisable
to performanenvironmental audit of those industries to determine the requirements
for any environmental and occupational health cleanup. This audit can be
performed inaccordance withany existing domestic orinternational environmental
and occupational health standards. Based on that audit, the seller can decide
whetherto absorb the costs of existing environmental degradation, while requiring
the buyer to meet future environmental liabilities.

Labour restructuring is commonly required before privatization to reflect the
change from a government agency to a profit-oriented enterprise. Labour laws
should define the entitlement of redundant employees to severance or other
benefits, while recognizing the right of the employer to reorganize the labour
force to meet changing needs.

Privatized enterprises are most likely to operate efficiently when they are
exposed to competitive forces. A competition law is desirable to:

— allow for the review of the potential cartel effects of purchase of former
state enterprises by domestic or foreign entities with market power in
the same or related sectors;

—  prohibit restrictive or unfair trade practices.

If the enterprise is a public utility, a regulatory regime should be created by
law so that the regulator can protect the public interest in output pricing and the
quality of services and support future entry by competitors.

If foreign investors are expected to participate in the privatization programmes,
Fhe laws of the country should guarantee fair and equitable treatment to those
Investments according to generally acceptable international standards.

Institutional Arrangements

Privatization requires institutional arrangements to manage the programme
that ensure transparency and consistency in implementation.
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Yet the conduct of privatization transactions differs from tr

. AR aditiony
bureaucratic activities, in that:

Transparency

Transparency must be maintained inevery privatization transaction. This can
pe ensurcd by having a precise, detailed and publicly annoupced process for
carrying out privatization transactions consistipg ofc_lca_rly defined cor_npetlt_lve
pidding procedures; clear and simple selection criteria for'evall-xatlflg F:uds;
disclosure of the final purchase price and buyer; _w?ll-deﬁned institutional
responsibilities, and adequate monitoring and supervision of the programme.

(a) the process must be as open as possible.

(b) privatization cuts across existing areas of influence and politica] and
bureaucratic control.

(c) theagency controlling privatization must itselfoperate ina professiong|
manner, as it will be dealing with private domestic and foreign buyerg

ith i Lack of transparency can lead to a perception of unfairdealing=—even where
and with investment banks and other professional advisers,

it does not exist—and to criticism that can threaten not'‘only privatization, but

These factors suggest the need for a central unit or agency responsible for reform in general.
overall guidance of the privatization programme. The agency should have a
single mandate: to sell the assets and enterprises in accordance with the policy
principles on which the programme is based. A clear mandate to privatize,
sufficient autonomy, minimal bureaucracy, ready access to top decision-makers,
and a small nucleus of quality staff are conditions for success. Responsibility for
managing the enterprises prior to sale should rest, if possible, with the governing
board of the enterprise.

Competitive bidding ensures both transparency and fairness and can hel.p
maximize sales proceeds if qualified bidders participate anq if the process is
properly structured and carefully implemented. The dual objective ofcompe.tmve
bidding is to draw all potential buyers into the bidding process, and to avc?ld Fhe
risk of collusive dealing (or the appearance of it) inherent in closed bidding
procedures. Competitive bidding also eliminates the need for the seller to devote
time and resources to obtaining a market valuation of the assets to be sold.
The agency should desirably be given sole authority to: L
Methods of Privatization
— recommend to the appropriate political decision-maker the enterprises

; : : e The choice of the method of privatization would be determined, in the case
or classes of enterprise to be included in the privatization programme;

of each transaction, according to the following main criteria:

— decideuponany necessary financial restructuring of the enterprise prior

(a) the objectives pursued by the government;
to sale;

(b) the enterprise’s performance record and economic prospects;

—  determine the timing and method of sale; (c) the size of the company to be sold and the ability to mobilize private

funds, whether from a core domestic or foreign investor or from the
general public.

— control the preparation and issue of bid invitations and the pre-
qualification of bidders, if required;

Even within the same transaction, a variety of privatization methods may be
used; for example, sale of a tranche of shares to employees, followed by the sale
of a core shareholding to a long-term investor, and finally a public offering of the
balance of the shares.

—  require government-appointed members of the governing board of each
enterprise to resign at or prior to settlement of the sale; and

— recommend the acceptance of the winning bid.

For the sake of transparency, to minimize the influence of special interests
and to protect the integrity of the privatization programme, the choice of
Privatization methods should normally be limited to:

Though design, policy-making and supervision of the process is best
centralized, transaction management and implementation should be decentraliz'ed
toaccelerate the process and reduce the workload of the central unit. Responsibi_l ity
for implementation can be delegated to holding companies or institution-specifi€
groups of experts and stakeholder representatives, assisted by investment banks,
lawyers or other professional advisers as required.

(a) sale of assets or shares through public auction or tender;
(b) public offering of shares on the stock-exchange;

(¢) employee/management buy out;
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(d) concession, lease or management contracts; or

(e) a mix of these four methods.

Subject only, to existing legal obligations, such as preemptive rj
existing shareholders, no direct sale or negotiation with a single party
occur, except after the failure of a public bid process, and then only w
approval of a high-level government body such as the Cabinet or Cou
Ministers.

ghl.’s of
shoulg
ith the
neil of

The following paragraphs proyide general guidelines for the sale of

: ; as
through public-auction or tender and through public offering of shares. N

Public Auction and Public Tender

The public auction technique should be reserved for selling individual assets
such as land, cars, and pieces of equipment and similar assets as well as smal] 01:
less important businesses. It consists of convening a public forum at a pre-
specified date and location at which one or more companies or simple assets are
bid upon by interested, and sometimes, pre-qualified buyers and sold to the
highest price bidder. The process of sale mandates that the assets or companies
to be sold are described in public announcements and the opportunity to inspect
the assets prior to the auction is allowed.

In contrast to public auction, public tender is usually in the form of a sealed
bid submitted to the managers of the tender process. Preparation of the request
for bids requires careful thought and attention to be certain that the concerns
which the government may wish bidders to address are specified. The general
principles for a public tendering process are:

(a) the tender notice should be widely publicized and should prOVide
summary information on the assets, should fix the date of bidding and
should invite prospective bidders to obtain the tender document;

(b) interested parties should submit letters of interest to receive the tender

- . . : to
document and should be invited to visit the enterprise being sold
inspect its operations and finances;

(c) bids should be sought on a cash basis, accompanied by a deposits

: . . . , low
(d) bids should remain valid for a period after the closing date tO.:ln
careful evaluation and possible negotiation with the top bidder;

_ 1o which
(e) the privatization agency should have the right to rejectany b‘dst‘:; if

do not conform to the general bidding guidelines, or to reject 2
none are adequate.
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The criteria for evaluating the tenders received could differ from one case to
another. Desirably, tenders would be evaluated solely on the basis of price, i.e.
the cash and other financial aspects of the bid (such as the assumption of liabilities
by the bidder) would be assessed on a net present value basis, using a standard and
consistent discount rate. The highest value bid would be selected.

The inclusion of non-price criteria can be justified in certain cases, though the
pid evaluation process is made more complex. Examples of possible criteria are;

(a) Consistency with privatization principles and objectives
— New Capital investment proposed in the bidder’s offer;
— The bidder’s commitment to continue operating the business;

—  Extent to which the proposal offers job protection or retrenchment to
employees;

— Budgetary impact;
— Bidder’s intention to offer expanded or related services; and

— Bidder bringing in foreign exchange for the investment.

(b) Operational considerations and constraints
— Feasibility of the bidder’s proposed business plan;
— The financial standing of the bidder;

— Aspects related to contract implications, asset transfers, personnel
transfers and the transitional implications to the government;

—  Costs related to environmental cleanup.

Non-price criteria should so far as possible be dealt with in the pre-

4re included as tender criteria, rather than simply pre-qualification assurances, it
lllbe necessary to include legally-binding terms to give effect to these promises
W the contract with the successful bidder. The privatization agency would also
*€8d to maintain an effective monitoring and enforcement capacity during the
POSt-privatization period.

Sublic Offering of Shares

~ Approval of an offering prospectus by the relevant capital markets authority
“C0rding to its normal requirements and criteria contained in the securities
ket law is necessary before any public offering of shares can be made. Steps
* Public offering of shares typically include:
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(a) preparation of the prospectus, which should include relevantinforp,
concerning; the price; a detailed description of the securities of
the use of the proceeds from the issue; the plan of distribution

aliOH
l"Cl‘(:d.

o ’ ) of the
securities; the risk factors that the investor should take into account- g
business of the companys; its legal and financial structure; a descri )’(}ht’-‘ (a)
of its main assets and important pending legal proceedings : ]l‘(]in
prospectus would also contain audited historical financia] stateme.mg -
the most recent three years and state the name of the auditor "i‘l(]f
prospectus should be full, true and clear so the investor has all re];n,v;e
information necessary before making a decision whether Or not to b X
the securities being offered:; ;- (b)
(b) determination of offering price and timing of sale;
(c) organization of a selling campaign and distribution of the prospectus ag
widely as possible; and
(d) distribution and collection of applications for buying shares.
Allocation of Proceeds
When state assets are sold, the general budget law may determine how the
sales proceeds are to be dealt with. If the existing laws do not do so, the
privatization law itself should specify that proceeds should be applied;
(c)
—  first, to meet the costs of sale, which may include a fixed percentage of
the proceeds as a contribution to the operating costs of the privatization
agency;
— second, towards liabilities of the enterprise retained by the state;
— third, towards outlays which benefit the economy at large or large
segments of the population. (d)
Since the restructuring of enterprises for privatization can frequently lead to
one-time labour costs for the severance and retraining of redundant labour, a fixed
proportion of the amounts remaining after payment of sale costs and enterprisé
liabilities may be applied to a special fund set up for this purpose.
The Privatization Transaction
In addition to the broad legal issues having application across the entire
privalization programme, individual privatization transactions will give rise 102
(e)

variety of legal issues needing to be dealt with on a case-by-case basis in reliance
upon legal advice.

Specific transactional legal issues are most readily resolved in the context of
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a clear and consistent set of publicly announced guidelines for each step of the
process, from evaluation through implementation. These guidelines should
include the following principles;

Public enterprises should be divested into markets open to competition.
For public enterprise operating in commercially-oriented sectors,
purchasers should not obtain an intact or unregulated monopoly and
should not be accorded special protection or privileges such as market
protection, concessional or differential input prices, public sector
financing, loans or loan guarantees.

All appropriate regulatory issues should be dealt with prior to or
simultaneously with privatization. In the tradeable, commercially-
oriented sectors, regulatory provisions entailing the deregulation/
liberalization of imports, prices and market and the removal of other
barriers to competition should be introduced. In the non-tradeable,
utilities sectors which generally require large investment (such as
electric power and water supply), the establishment of regulatory
mechanisms dealing with entry and pricing policies is essential to
ensure the confidence of private investors, and to protect the interests
of users,

In cases where the government retains a minority shareholding; it
should not be entitled to any special or extraordinary voting rights,
except in certain cases in the “strategic” non-tradeable sector, where a
golden share could be retained. Such a golden share could permit the
government to veto the resale of a controlling interest if that would not
be in the interests of the country.

The considerationreceived by the government in privatization transaction
should be cash or the assumption of public debt (in the case of debt
conversion). Where shares are to be transferred to the workforce of the
enterprise and are to be paid for over-time, the government should
receive payment for those shares in full at the time ownership is
transferred. The ultimate beneficiaries may finance their share purchase
from the financial markets in such manner as they may arrange, or
alternatively the shares may be held by a trustee until payment has been
made.

There should be norestrictions on participation (local or foreign) either
as owner, manager, shareholder or otherwise in the privatization
process. The government may however decide, as an exception, to
reserve a tranche of shares for domestic investors only.
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B. Debt Burden of Developing Countries

(i) Introduction

The item “Debt Burden of Developing Countries™ has been on the agenda of
the Asian-African Legal Consultative Committee (AALCC) since Kathmandu
gession (1985). Subsequently, in view of its increasing importance, this matter was
under active consideration by the Expert Group Meeting at New Oelhi in 1986 as
ell as by the successive sessions of the Committee. The Secretariat, considering
e relevance in the Asian-African context, initiated several studies on this item
compassing various aspects of the issue of debt burden. The study entitled “Legal
yspects of the International Loan Agreements” submitted to the Singapore Session
1988) was, at the behest of the Committee, distributed to the entire membership of
the Group of 77. This study has already been reproduced in the recent combined
sport of the AALCC (1987-91).

As mandated by the Nairobi Session (1989), the Secretariat prepared a study
dealing with the legal aspects of rescheduling of loans and debt relief with a view
to formulating workable legal guidelines for rescheduling and debt relief. The

ommittee, while considering this study at the Beijing Session (1990), directed the
Secretariat to continue to update the study. During the Cairo (1991) and Islamabad
(1992) Sessions, this study could not be taken up for comprehensive discussion due
0 lack of time.

During the Kampala Session, (1993), the Committee briefly considered the
m “Debt Burden of Developing Countries; Guidelines for Rescheduling”. The
dy, inter alia, considered primarily the whole problem of debt, its solution, effect
On the economic development and other ramifications in the context of Asian-
ican countries. While examining this problem, the study briefly dealt with the
lactors which had been playing a crucial role in shaping the global economic
elations. During the Kampala Session there were several references to the issue of
debt burden in the general statements made by various delegations. The specific
feferences to the debt problem were made by Indonesia and Uganda in the context,
Tging greater exchange of views and experiences in debt management. Accordingly,

Was decided at the session to initiate necessary dialogue with other members of
{1 international community, including various international agencies to find a
“Urable and workable solution to the debt problem.

Lhirty-third Session: Discussions.

The Assistant Secretary-General Mr. Asghar Dastmalchi introduced the
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flgenda item entitled “Debt Burden of Developing Countries” and st

item had bee_n on the agenda of the Committee since Kathmandu SS, at_ed that
1985. He _brleﬂy outlined the developments and mentioned 1b0§t581;)n el
prepared since then. He informed the Committee that due to lacl; of'ti i udies
preparf%d on the Debt Burden could not be taken up for disc lm? the Study
Co.mmmfae’s Cairo and Islamabad Sessions in 1991 and 1992 HeLzLil]SSlon at the
serious view taken of the increasing burden of debt of the de\.'elo : o iloted the
at the AAL(;C'S Kampala Session in 1993. he made a particular rgf?g Countrigg
emphasis laid down by the President of Uganda in this regard erence 1o the

the
dip

While outlining the focus of the study, he pointed out that the stud
to evaluate and update the efforts initiated in the recent times to y'aFtempted
faffects Qfdebt burden, and referred to the major factors which Weremltlgate-the
in shaping the global economy. He made a particular reference -treiﬁ)onmble
Round'of Multilateral Trade Negotiations under the auspices of GeneralOA rHSuaN
on Tarlffs and Trade (GATT) which brought into focus a completely n greement
economic order. He noted that the increasing liberalization of tradgaec\iv =
access might not immediately help developing countries. nd market

He also sFated that the debt burden of developing countries had recentl
shown some signs of amelioration. In this regard, he referred to a study pre b 5
by the Ec?onomic Commission for Africa. Further, he outlined the meya[s)u Pﬂli?e
an effective debt relief and debt management; which inter alia, included vres' 3
terms of debt relief. He also referred to the various componen’ts of the efle(-:lt(i)::
dgbt management strategy. He observed that the Secretariat study considered
brlefly. some recent developments which had a positive impact on the debt
red.uct.lon strategies. While welcoming these strategies, he concluded, that in the
majorlty of the developing countries, particularly in Africa, the debt pr,ob]em was
viewed as a multi-dimensional problem necessitating an integrated approach.
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(ii) Decisions of the Thirty-third Session
Agenda item: “Debt Burden of
Developing Countries”

(Adopted on January 21, 1994)

The Asian-African Legal Consultative Committee at its Thirty-third Session:

ed by the Secretariaton the item “Debt Burden

Taking note of the study prepar
rview of Recent Developments™ (Doc. No.

of Developing Countries: An Ove
AALCC/XXXIIU/Tokyo/94/14)

1. Notes with concern the continuing debt burden of developing countries
and further necessity of concrete measures towards the solution of the external
debt problems of a large number of developing countries;

2. Reiterates the need to address and solve the problem of debt burden
through effective debt-relief measures, bearingin mind in this context, the special

and critical situation of the most indebted developing countries of Africa;

3. Callsforthe creation of asupportive international economic environment,

particularly in regard to terms of trade, commodity prices, improved market

access, trade practices, exchange rates and international interest rates;

4. Expresses concern at the growing burden of debt and debt service
constituting a major obstacle to the revitalization of growth and development,
despite the often strenuous economic reforms undertaken by many developing

countries;

5. Calls upon the member states to explore ways to implement additional
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l. ,,,,,,,, . oot bantellation or reduction of debt and debt se
related to pfflClal debt, and to take more urgent measures as regards the rem
commercial debt owed by the developing countries: .

. 6. Welcomes the write-off by certain donors of a sig
bilateral official debt and calls upon the multilateral fina

cons_lder additional appropriate new measures for substanti
low-income countries;

nificant part of the
ncial institutions lo
al relief of the debt of
7. Urges the commercial banks to extend
commercial debt problems of the least develope
middle-income developing countries:

initiatives to Overcome thq
d countries and of Joy and

8. Directs the Secretariat to continue to u
Initiatives and measures with speci
environment,

pdate the study in the light of ney

al reference to international economic

IVige
lning

(iii) Secretariat Brief
Debt Burden of Developing Countries: An
Overview of Recent Developments.

Background

Inthe lasttwo decades external debt burden of many developing countries has
increased significantly. This has resulted in negative economic growth affecting
vitally the overall development process. Remedial measures to limit the economic
impact of this problemhave so far not been very successful. Instead, some of these
remedial measures have had an impact which could be termed as negative. In view
of these shortcomings, debtors and creditors have been attempting to outline new
measures to overcome this problem. Importantly, to minimize the growing
adverse impact of increasing burden of debt, efforts at different levels have been
made to find suitable and durable solutions. In view of these efforts, it is said that
the fears of the international financial system collapsing because of the debt crises
of developing countries have subsided.’

The major portion of the debt of African countries is represented by their
long-term borrowings from International Monetary Fund. The remaining 10
percent is short-term debt. Further, an important feature of the African debt is that
over 96 percent of the long-term debt was either publicly contracted or publicly
guaranteed and is thus sovereign debt. The major share of the Asian developing
countries burden of debt, however, constitutes short-term and unofficial debt.

HISTORICAL PERSPECTIVES:

Although the roots of the debt crisis could be traced to rising expectation for
rapid economic growth mainly in the countries of Asia, Africaand Latin America,
the tentacles of the problem lie further in the past of colonial times, especially in
Africa.” A study prepared by the ECA notes—*‘typical of most colonial empires,
practically all aspects of Africa’s economic activity were exclusively oriented
towards serving the needs of colonial powers. Therefore, all the physical
infrastructure, communications, banking and other related facilities in Africa
were geared to facilitate the exploitation of its natural and human resources for
the benefit of the colonial masters. Africa was purposely made dependent on the
production of primary products to feed the hunger for raw materials from the
factories and industries of the colonial powers. The development of African

L. TheAfrican Debi Problem: Financial Shackles to Africa's Development Process (Economic Commission
for Africa: 1993, E'ECA/TRADE/93/5).
2. 1Ibid, p.3.
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indl.lstry was actively discouraged as competition with the centres was to b

avoided.” During 1960s and 1970s when majority of the Afro-Asian ¢ 3
became independent, devastated by colonial exploitation, they had no ¢
fuel the rapid economic growth that they hoped for.* Foreign investors w
to these newly independent nations did business on terms tavourable
such as full ownership of equity, generous tax concessions and non-r
repatriation of profits. All these incentives, however, failed to attract
amount of foreign investment in substantial quantity. Therefore, the m

thedeveloping countries had little optionleftbutto borrowto finance dev
and growth.’

Ountrijeg
apital tq
hocame
to thcm
estrictcd'
requisite
ajority of
elopment

The newly-independent Asian and African countries hadto face in the decag
of 1970s two major setbacks. Firstly there were marked rises in the prices Of(}i{i
which resulted in resorting to heavy external borrowing in many poor countries
Secondly, there was a decline in the prices of primary commodities which.
affected the debt repay ment capacity of the debtor countries. And there were other
factors which affected the stable administrative and economic set up in many of
these countries. These factors concerned civil wars, government delerictions
natural calamities such as drought, desertification and population explosion. :

Afterthecrisis of repayment faced by Mexicoin 1982, a spate of rescheduling
began at the behest of the creditors.6

Few recent developments have altogether, though partially, given adifferent,
but practical dimensions to the burden of debt. These dimensions which have
enhanced the debt burden of developing countries concern excessive arms
purchases and military spending. Significantly, the defense expenditure of the
developing countries increased more than six fold from 1960 to 1985 as a result
of the political and military insecurity.” The impact of certain events in the Persian
Gulf and the consequent military deployments had affected oil prices, interest
rates, labour migration, workers' remittances and financial systems all over the

3. Ibid.

4. F()reigr% Direct Investment and Industrial Restructuring in Mexico: Government Policy, Corporale
Slru(egtes and Regional Integration, United Nations, 1992 ST/CTC/SER.A/13. Also see: Yacob-Haile
Mariam, “Legal and other Justifications for Writing off the Debts of the Poor Third World Countries: The
Cast? of Africa, South of the Sahara”, Journal of World Trade, 1990, p.56.

5. Da'n}cl H. Cole, “Debt Equity Conversions, Debt-for-Nature Swaps, and the Continuing World Deb!

Crisis”, Columbia Journal of Transnational Law, Vol. 30, 1992, p.57. Also see: Yacob-Haile Maria™

and Berhanis Mengistu, “*Public Enterprises and the Privatisation Thesis in the Third World", Third

World Quarterly, October 1988, pp. 1565-1587. ’

For details see: Enrique Castro Tapia, "Mexico's Debt Restructuring” Columbia Journal of Transnationa!

La7w. Vol. 23 no.1, 1984: Also see—Foreign Direct Investment and Industrial Restructuring in Mexico:
n.

7. External Debt Crises and Development: Note by the Secretary-General, A/45/380, p.7.
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world.* It should be noted that the abnormal increase in the external debt of the
developing countries resulted fromthe lack of aset of internationally agreed rules
for monetary and fiscal policies and bank supervision. In such a vacuum,
porrowing took forms that were especially risky for a developing country.

DEBT RELIEF: THE GREAT CHALLENGE

Realising the growing adverse impact of increasing burden ot debt, efforts at
different levels have been made to find suitable solutions. Declarations have been
made by both debtor and creditor countries at international fora, focussing the
attention mainly on the alleviation of debt burden. The General Assembly in its
resolution (46/148) entitled “International Debt Crisis and Development: enhanced
international cooperation towards adurable solution to the external debt problems
of developing countries”, noted with appreciation institutional efforts to reduce
the debt burden, such as Toronto terms, Trinidad and Tobago terms, the
Netherlands Initiatives, the French Initiatives, the Houston terms and the
Enterprises for the American Initiative.” The Special Session of the UN General
Assembly on “Intemnational Economic Co-operation and Development” held
from 16 to 28 April 1990 reiterated its commitment to find “......a durable and
broad solution of the external debt problems of the debtordeveloping countries”. "

At the Tokyo summit Meeting of the Seven lending industrialized countries
held in 1993 a reference was made in the final declaration to the problem of debt
burden. The tenth Non-Aligned Summit held in Jakarta (Indonesia) in September
1992 had referred in its final declaration to the difficulties created by the
mounting debt burden for developing countries.'! The United Nations Conference
on Environment and Development (UNCED) held in Rio de Janeiro (Brazil)
noted in the Agenda 21 “that itis important to achieve durable solutions to the debt
problems of low and middle income developing countries in order to provide
them with the needed means for sustainable development.” Further, it also
outlined the possible remedies, such as, mobilization of higher levels of foreign
direct investment and technology transfers; new ways of generating new public
and private financial resources to be explored which inter alia would include: (a)
various forms of debt relief, apart from official or Paris Club debt, including
greater use of debt swaps’; (b) the use of economic and fiscal incentives and

8.  Ibid. The external debt of developing countries according to the estimatcs of the Bretton Woods
Institutions reached the figure of $1200 billion. The flow of payments for interests and amortizations has
increased from $90 billion in 1980 to an estimated $175 billion in 1990.

9.  Forabrief discussion oh each of these intitiatives see: Debt Burden of Developing Countries: Guidelines
Jor Rescheduling, Doc. No. AALCC/XXXI/KAMPALA/93/15.p.13.

10. Declaration adopted by the UN General Assembly at its Special Session on International Economic
Cooperation and Development on 1 May 1990.

11.  Times of India, 16 September 1992.
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mechanisms; (c) the feasibility of tradeable permits; (d) new schemes for fun
raising and voluntary contributions through private channels; (e) the reallocatinn
of resources presently committed to military purposes.'?

The root of the problem, according to the available information, lies jp the
functioning of the global economy itself. There were, however, some imponam
positive developments also. According to an UNCTAD Report, a notable factor
is the successful completion of adjustment measures by a number of Asiap and
African countries and their ability to raise domestic savings and investmen; 13
The present recessionand stagnation in global trade is also significant. Successfiy;
completion of Uruguay Round of Multilateral Trade Negotiations would be of
immense importance to majority of the developing countries. " These negotiationg
were supposed to be completed in December 1990. Due to a continued deadlock
between the United States and European Community over the issue of farm
subsidies, these negotiations have yet to reach any conclusion. Due to thig
stalemate, the position of developing countries in international trade and finance
has substantially weakened further, widening the gap between developing and the
developed countries.

A. Debt Reduction Strategies:

Three distinct phases of debt reduction strategies have been identified:'* (a)
Until late 1985 emphasis was placed on market solutions and financial engineering
to ease debt restructuring: (b) from late 1985 to March 1989, the strategy
consisted in the provision of financial resources to highly indebted countries with
aview to facilitating their growth and structural adjustment and thus reducing the
burden of debt (this is popularly known as the “Baker Plan” named after the
former United States Secretary of the State) (c) since 1989, the focus is on debt
reduction.!® The debt reduction and interest relief became part of international
policy towards commercial bank debt with the launching of the new international
debt strategy, informally known as the “Brady Plan”, after the Secretary of the
Treasury of the United States who proposed it in 1989. This initiative is centered
on voluntary, market-based debt and debt-service reduction with the suppoft' of
the multilateral financial institutions and other official creditors. The extension

12.  Report of the United Nations Conference on Environment and Development: Note by the Secrefary -
General, C-69 INF-2, 17 August 1992. Also see: GA Resolution 47/198, 22 December 1992; Notes e
Comments on some Selected ltems on the Agenda of the Forty-eighth Session of the General Assembly
of the United Nations Doc. No. AALCC/UNGA/XLVII93/1.

13. The Least Developed Countries Report 1992, UNCTAD Sales No. E. 93. [1L.D.3.

14. Ibid., p.99. 20

15. External Debt Crisis and Development: Note by the U.N. Secretary-Generul, 8 October 1990, A/45/385-

.18.

16. le‘or details regarding *‘Baker and Brady Plans” See: UNIDO, External Debt and Industrial Develop?

UNIDO/IDB/7/19.

nents

of loans and rescheduling of repayments were also elements of the strategy. Debt
relief was negotiated on a case-by-case basis with governments whose economic
policies were approved by the World Bank and the IMF. The “Brady Plan”
strategies dominated commercial bank debt negotiations in 1990; agreements
were reached with Costa Rica, Mexico, Morocco, the Philippines, Uruguay and
Venezuela.

At national level, countries have been employing various techniques for
reducing the debt burden, such as (a) debt-to-equity swaps; and (b) Debt-to-Debt
conversion. Debt swaps could be considered as a market-based “voluntary debt
reduction” by the commercial banks, through a variety of techniques and
instruments.

Some governments, for example, have devised schemes whereby foreign
corporations interested in investing in the country, can buy outstanding loans at
a discount on the secondary market and cash them in with the Central Bank for
local currency. The equity to be swapped for the debt are the equities of state-
owned enterprises, known in Africa generally as parasatals and which are almost
invariably bankrupt. Further, itis suggested that the debt service operations could
be linked to the prices of raw materials exported by debtor countries. Under such
a mechanism, it is argued, the debtor countries’ ability to pay would not be
affected by unfavourable fluctuations in the terms of trade in world markets."”

Debt rescheduling remains an important element in all the initiatives. Factors
ranging from balance-of-payments difficulties to managing their own internal
resources may result in mounting arrears of debt and its non-repayment in
accordance with the scheduled terms and conditions. It also invokes “the
payments of principal and/or interest falling due in a specified interval being

deferred for payment on a new schedule”.™

B. Debt Management

Debt Management constitutes an important element in the scheme of debt
reduction strategies. It requires a capacity to monitor and manage a country’s debt
comprehensively and efficiently. For an effective debt management strategy,
following components have been identified.” (a) a well-defined legal and
institutional framework to monitor the contracting of loans, their utilization and
fepayment; (b) the administrative arrangements for the management; (c) facilities

17, “External Debt Crisis and Development™, n.18, p.25.

18.  Alexis Rieffel: “The Paris Club, 1978-1983", Columbia Jounrnal of Transnational Law, Vol. 23, no.1,
1984 pp.83-104; For detailed discussion on “Rescheduling See: Debt Burden of Developing Countries:
Guidelines for Rescheduling, Doc. No. AALCC/XXX1I/Kampala/93/5. p.17.

19, UNITAR: Nihal Kappagoda, “Requirements for Effective Debt Management, 1993, p.16.
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for the storage, retrieval and analysis of debt data, either by a manual system or
by computer software; (d) the organisational arrangements for debt managemep;
which involves the creation and staffing of a Debt Management Office in ap
appropriate location; and (e) training in aspects of debt management that are
relevant to the needs of the borrowing country.

Legal aspects of external debt management should be considered seriously
It has been pointed out that in developing countries lawyers play only a marginai
role in development financing and debt management.* Further, the appraisal ang
implementation of projects and programmes have generally been placed in the
hands of financial experts and political actors. In the recent times, the debt
management process has evolved into a highly specialised and complex practice,
In view of this, the sovereign debtors should consider the necessity for employing
expert legal counsels to assist in the debt renegotiation and management plan.

As indicated earlier, the AALCC study submitted to the Kampala Session
(1993) examined recent proposals such as Toronto Terms, the Netherlands
Initiative, Trinidad Terms and the US Initiative.?' Subsequently, the UNCTAD
Secretariat had made a preliminary assessment of the impact of enhanced
concessional treatment on the debt service burden of Less Developed Countries
analysing the effect of the new initiatives and terms on different countries
according to their specific debt profiles.? This study had noted in its conclusions:
“It appears that implementation of enhanced concessional treatment would not
by itself remove the debt overhang of all debt-distressed LDCs, even if applied
to all of them. Additional measures are needed, in particular for those countries
whose debt is mainly to non-OECD countries (and which do not as a rule
participate in the Paris Club) or to multilateral institutions. Moreover, although
most LDCs with IMF-sponsored adjustment programmes appear to be eligible
for special concessional terms within the Paris Club, not all of them have in the
past sought such debt relief. In spite of their large debt burdens and high costs
involved, some have made special efforts to meet their debt servicing obligations
and avoid rescheduling. The debt problems of those countries also deserve
attention.?

In view of these initiatives some recent developments are noteworthy : “
(a) The agreement of December 1992 between Argentina and its Commercial

20. UNITAR: Rolf Knieper, “Legal Aspects of External Debt Management”, 1993, p.25.
21 Debt Burden of Developing Countries: Guidelines for Rescheduling, AALCC/XXXll/l'(clmpa]z)./93/5v

p-10.
22. UNCTAD: The Least Developed Countries Report, 1992 Sales No. E.93.11.D.3. P.93.
23, Ibid., p.96.

24. U.N.ESC E/CN.17/1993/11. 7 June 1993.

Bank creditor, supported by World Bank loans commitments of $750 million,
that will help achieve a commercial debt reduction in the amount of about $11
billion; (b) The agreement between Philippines and its commercial bank creditors
arrived at in December 1992 on the second phase of the commercial bank part of
its overall external debt reduction strategy. About $4.4 billion was eliminated or
converted; (¢) The International Development Association in four agreements
totalling about $35 million has concluded with Guyana, Mozambique, the Niger
and Uganda at an average cost of US $ 0.12 per dollar of debt. These agreements
have extinguished 89 per cent of the commercial debt of these countries. Similar
agreements have been negotiated with Brazil and Peru also.

Conclusions

The AALCC welcomes the new initiatives taken by both debtor and creditor
countries in order to reduce the burden of debt. As indicated in the study, the
initiatives have shown only marginal success. Despite this, the fears of the
international financial system facing a crisis have almost disappeared. It is to be
noted that after a decade of crisis, stagnation and difficult economic and political
sacrifices, some of the most heavily indebted developing countries seem to have
resumed some measure of economic and social development. Nevertheless, for
many Asian and African developing countries the debt issue remains a major
bottleneck, threatening their development process. A large proportion of scarce
foreign exchange eamings has to be earmarked by many developing countries to
service debt at an enormous economic, social and political cost.

The view of majority of the developing, countries, particularly in Africa, is
that the debt problem is a multi-dimensional problem which requires an integrated
and comprehensive rather than a piece-meal approach.”” A comprehensive
solution would invariably have to include: a significant reduction in the external
debt stock, a reduction in the original contracted interest rates, lengthening of the
maturity spread, net real resource flows and measures to improve general terms
of trade. In addition, some concrete measures have been suggested specifically
to Africa.? First, more efforts should be devoted to strengthen Africa’s human
resources. Second, there is a need for transfer of technology and managerial
know-how through concerted policy efforts. Third, international trade barriers to
Africa’s trade should be reduced or eliminated. In our view, the Asian-African
Countries, must undertake realistic economic restructuring as well as creating the
necessary and stable political climate so as to achieve success in debt relief
negotiations.

25. The African Debt Problem; n.4, p.12.
26. 1Ibid., p.14.
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C. Legislative Activities of the U.N. and other
International Organizations in the field of
International Trade Law

(i) Introduction

The AALCC Secretariat presents a report on the recent legislative
developments in the field of International Trade Law at every session. The
purpose of such reports is to keep member states abreast with the recent
developments in this field. The Organizations covered include the UNCTAD,
UNCITRAL, UNIDO, UNIDROIT and the Hague Conterence on Private
International Law.

Thirty-third Session : Discussions

The Deputy Secretary-General, Mr Essam introduced the agenda item
“Progress Report concerning the Legislative Activities of the UN and other
International Organisations in the field of International Trade Law”, and stated
that this study outlined the legislative activities of the five international
organizations, namely, the United Nations Commission on International Trade
Law (UNCITRAL), International Institute for the Unification of Private Law
(UNIDROIT), United Nations Conference on Trade and Development (UNCTAD)
and the Hague Conference on Private International Law. He referred to the
Twenty-sixth Session of the UNCITRAL and the substantive topics before that
session namely, (a) New International Economic Order: Procurement; (b)
Electronic Data Inter-change (EDI); and (c) International Contract Practices;
Draft Convention on International Guaranty Letters. He pointed out that the
substantive discussions were mainly confined to the adoption of the UNCITRAL
Model Law on Procurement of goods and construction and a Guide to Enactment
of the Model Law. Further, he also referred to the work of UNIDROIT as
considered by its Governing Council at the 71st Session. While referring to the
UNIDO’s work programme he pointed out that its major areas of work related to
its preparation of guidelines so as to assist countries in their industrial development.
He referred briefly to the topics presently considered by the Hague Conference,
such as (a) Negotiable instruments; (b) Convention on Civil Procedure and on
International Judicial and Administrative cooperation and (c) Law applicable to
Civil Liability for Environmental Dangers. He noted that the legislative activities
undertaken by these organisations in the field of International Trade Law
contributed meaningfully towards the realization of objectives set forth in the UN
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imformation,

(ii) Decisions of the Thirty-third Session (1994)
Age-m_ia item: “Progress Report covering the Legislatiy.
Activities of the United Nations and other Internation ;
Organizations concerned with International Trade La\:”

(Adopted on January, 21. 1994)

The Asian-African Legal Consultative Committee at its Thirty-third Session

. Taking note of the Progress Report covering the Legislative Activities of the
United Nations and other International Organisations concerned with International
Trade Law, Doc. No. AALCC/XXX1I/Tokyo/94/15. ;

Expresses its appreciation for the report prepared by the Secretariat on the
recent developments in the field of International Trade Law.

' Exgresses app_reciation for the continued cooperation with the various
lntemza}tlonal organisations active in the field of international trade law and hope
that this cooperation will be intensified in the future;

Requests th_e Secretary-General to continue to monitor the developments in the
area of international trade law and present the same to the thirty-fourth session.
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(iii) Secretariat Brief
Progress Report Concerning the Legislative Activities of
the UN and other International Organisations in the
field of International Trade Law

(i) Report on the Work Done by the United Nations Commission on
International Trade Law at its Twenty-Sixth Session (1993)

The Twenty-sixth Session of the United Nations Commission on International
Trade Law (UNCITRAL) was held in Vienna from 5 to 23 July 1993. The
substantive topics before this session were: (i) New International Economic
Order: procurement; (ii) Electronic Data Interchange (EDI); and International
Contract Practices: Draft Convention on International Guaranty Letters.
Substantive discussions were, however, principally confined to the first item
which has culminated in the adoption of the UNCITRAL Model Law on
Procurement of Goods and Construction and a Guide to Enactment of the Model
Law, the primary purpose of which isto assist legislatures in preparing legislation
based on the Model Law. It has also been agreed to commence the preparation of
a Model Law on Procurement of Services as an essential complement to the
Model Law on Procurement of Goods and Construction. On the other items, the
Commission took note of the progress reports submitted by the Working Groups.
The Working Group on Electronic Data Interchange is engaged in preparing the
content of a uniform law on EDI while the Working Group on International
Contract Practices is preparing a draft Convention on International Guaranty
Letters. While the work in respect of a uniform law on EDI is in a formative stage,
some substantive progress has been made in the preparation of a draft Convention
on International Guaranty Letters.
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forth provisions establishing a right of review of acts and decisions of the
procuring entity and setting forth provisions governing its exercise.

The Preamble sets out a statement of objectives aimed at providing guidance
in the interpretation and application of the Model Law. In States where preambles
are not included in Statutes, this statement of objectives will have to be
incorporated into the body of the law itself.

Chapter I, made up of Articles | to 13, sets out general provisions. Article 1
delineates the scope of application of the Model Law. The Model Law applies to
all types of procurement, but recognises that States may wish to exclude certain
ty pes of procurement from its ambit. However, such exclusions are limited to the
cases provided by the Model Law itself, such as procurements involving
national defence or national security, or by regulation. Even for these excluded
sectors, Article 1(3) provides for partial or complete application of the Model

Law.

Article 2 sets forth the definitions of ‘procurement’, ‘procuring entity’,
‘goods’, ‘construction’, supplier or ‘contractor’, ‘procurement contract’, ‘tender
security’ and ‘currency’. The definition of ‘procuring entity’ has three options.
This is because the Model Law covers primarily procurement by government
departments and public sector enterprises, and which are those entities
would differ from one State to another. Option I brings within the scope of the
Model Law all government departments, agencies, organs and other units
within the enacting State. Option II is intended for those States that enact the
Model Law only with respect to organs of the national Government. Under
Option III, the enacting State may extend application of the Model Law to
certain entities or enterprises tuat are not considered part of the Government of
the enacting State if it has an interest in requiring those entities to conduct
procurement in accordance with the Model Law.

Article 3 on International obligations of the State relating to procurement
clarifies that the obligations of the State relating to procurement clarities that the
obligations of the enacting State under an international agreement or at an
intergovernmental level with respect to procurement take precedence over the
Model Law. It also permits a federal State enacting the Model Law to give
precedence over the Model Law to intergovernmental agreements concerning
matters covered by the Model Law concluded between the federal Government
and one or more subdivisions of that State, or between any two or more of such
subdivisions.

Article 4 on Procurement regulations empowers the organ or authority
designated by the enacting State to promulgate procurement regulations to fulfil
the objectives and to carry out the provisions of the Model Law. The Model Law
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:ls] a frfamework law setting forth basic rules governing procurement and wouy]|

fere ore, neeq to be supplemented by detailed regulations. There are a numubd’
of provisions in the Model Law which expressly envisage supplementati &
procurement regulations. . g

Article 5 on Pub.li(.‘ c_zc(‘esssibility of legal texts requires the enacting State
ensure public accessibility of the Model Law, procurement regulations and o[tho
§ er

legal Fexts. This provision is intended to promote transparency of the natj
legal infrastructure relating to procurement. .

Article 6 on qualifications of suppliers or contractors is purported t
fiprocedural climate conducive to participation by qualified suppliers or con(z Cfeéle
in procurement proceedings. It does so by strictly specifying the crilerriacmm
procgdures that the procuring entity must use to assess thebqualificaf' ” Trmd
suppliers and contractors. The aim of the procedure laid out in Article 6 islton; ;'
ensure lh.al all suppliers and contractors are treated on an equal footing N delp
avoid arbitrariness in the evaluation of qualifications of contractors and Slfp;ll]iertso

. .Article 7 on Prequalification proceedings is intended to eliminate at th
ml.llalslageoftheprocurementproceedingssuppliersandcontractorswhoq 3
suitably qualified to perform the contract and thus to narrow down tl;e nun;tr:::m;
tenders, proposals or offers that the procuring entity must evaluate and compa .
The preql‘l.alification procedures set torth in this article are made subiectptorez;
number of importantsafeguards. These include the subjugation ofpreqt‘lali‘ﬁcatiom
procedures to the limitations contained in Article é in particular as to th;:
assessme.nt of qualifications and the procedures stipulated in paragra h\: (2)and
(7) of th{s article. The inclusion of these safeguards is intended clo fnsur—g that
prquqllticalion procedures are conducted on z(non-discriminutorv bu\‘i\' and on
condm.ons lha.t are fair and transparent. Paragraph (8) of Article 7 eﬁtlilics the
procuring eputy to obtain, at a later stage of prequalification proceedings @
recontlr’r?atlorn of the qualifications from the suppliers and contru‘clor_\ whotimd
Z;igiz'll_ltled. T'he purpose of_ t,.h,]S .prov_isi‘on is to enable the procuring entity (0

ain whether the qualification information submitted by a supplier Of
contractor at the time of prequalification was authentic. =

Artz(‘l.c 8on Participation by suppliers or contractors stipulates that contractors
at:\d suppliers should, subject to limited exceptions, be permitted to participate in
the procurement proceedings without regard to their nationality. Such exceptions
are r?(‘).t to. be taken informally or secretly, but must be based on the arounds
Spe'mtlcd in the procurement regulations or according to other provismnfof law.
This appr()zic‘h appears to be the best possible Compr(;mi\‘c. n p;ll'[lCLll'll‘ from the
St.and.po'mt (?t striking a proper balance between the progressive fostcr; ng ol non-
discrimination and the need to recognise that cnucling\sm{cs woulld. at Tcust. for
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the foreseeable future, continue, to one degree or another, to apply measures
designed to favour national suppliers and contractors.

Article 9 on Form of communications is intended to provide certainty as to
the required form of communication between the procuring entity and suppliers
and contractors. The essential requirement astothe form of such communications,
subject to other provisions of the Model Law, is that they must be in a form that
preserves a record of the content of the communication. This is not only confined
to paper-based communications, but also enables the use of electronic data
interchanges (EDI) in procurement proceedings. This provision also permits
certain specified types of communications to be made on a preliminary basis
through means that do not leave a record of the content of the communications
provided that the preliminary communication is immediately followed by a
confirming communication in a form that leaves a record of the communication.
Article 9 forbids the procuring entity to discriminate between suppliers and
contractors on the basis of the form of communications received from them.

Article 10 on Rules concerning documentary evidence provided by suppliers
or contractors forbids the imposition of any requirements by the procuring entity
as to the legalization of documentary evidence provided by suppliers and
contractors as to their qualifications other than those provided in the laws of the
enacting State relating to the legalization on such documents so as not to
discriminate against the foreign suppliers and contractors. It should, however, be
noted that this provision does not take care of the situation of unequal treatment
of foreign suppliers and contractors which might arise in instances where the
enacting State is a party to a treaty regulating the legalization of documents with
the countries of origin of some and not of all foreign suppliers and contractors and
the enacting State is, therefore, obliged to apply less strenuous procedures only
to some suppliers and contractors.

Article 11 on Record of procurement proceedings Tequires the procuring
entity to maintain a record of the procurement proceedings so as to promote
transparency and accountability in relation to procurement proceedings. Such a
record may be prepared by another Government agency, but the procuring entity
is obliged to maintain this record so as to make it available to suppliers and
contractors. A key question addressed by this Article is the extent of disclosures
by the procuring entity and who would be entitled to that disclosure. Two kinds
of disclosure are provided. Disclosure of basic information geared to the
accountability of the procuringentity 1s mandated to the general public. Disclosure
of more detail information concerning the conduct of the procurement on request.
Such information is necessary toenable them to monitor theirrelative performance
in the procurement proceedings and the conduct of the procuring entity.
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Article ic ]
A 12. on Publtc. r?ottce of procurement contract awards obligates
p g entity to publicise the notice of procurement contract awards T:?e
. IS

requirement i ic
q ent is, however, not applicable to cases where the contract price i
than a prescribed amount. s

Article 1 3'on Inducement from suppliers or contractors providesani
safeguard.agal.nst corruption: requirement of rejection of a tender pro m?POﬂa‘m
or quotation if the supplier or contract in question attempts Pt)o _POS&I, o
1nf1u.enc.e the procuring entity. However, to ensure a check against t‘}r]nplrope.rly-
application of this provision, the rejection is made subject to approvali)??sll]ve

1gher

' Article 14 on Rules concerning description of goods or const ion i

intended to make it clear that the prequalification and solicitation\dmmon :
should be formulated in a clear, complete and objective manner, partic (l)'cumer‘]tS
respect to the description of goods or construction to be procur,epd it alll Wl
an important rule that these specifications should be written in su,ch a ” fra‘mes
?hot :10 fa\.'ou.r parfticular contractors or suppliers. The principle of objevc‘:/fi)\//ibt(;/ ?s

e description of goods or construction enshrined in thi ision i i
to all methods of procurement so as to foster competi:ih(;sl,ptr(?]vilrnSli(t)rz;ll)Sllzslip\ih:eilc))]:t

to single-resource procurement Facili
andto facilitate the choice of iti
method of procurement. ofthemostcompeiy

il 13 n Lanege thpas ot e prputfcnin cocunenl
! ( ents for solicitation of proposals, offers or
?I?::Z::(g)z;;:(c)ﬂlsfobe fo'rlmulateq inthe officia] langnage ofthepengcting State and
make the solicitatr'narl gusedmlmema“o"al trade. This rule is intended to help
S ion ¢ ocum.ents un_derstandable to foreign suppliers and
proceedf)rs. owever., thisrequirement is not to be invoked where the procurement
the romljngs are confined solely to domestic suppliers or contractors and where
procurement contract would be of low value. Further, the bilingual requirement

Artiﬁﬁ:plt(értlcl) ezn(;ltqu Mlethods of procurement and Their Conditions contains
fporiant princ I.e rt:jc el {6 on Methods of Procurement enumerates the
abimmally uoec mgth L(lin erlying the Model Law that tendering should be the
oy used ods of procurement. However, the Model Law also provideS
g o rof(::re;:jlf:thods of procurcment_for exceptional circumstances n
g procure;:nemm 1Phgsd would_ not be feam_ble, or even if feasible, would not
i _ etho most !1kely to provide the best value. Italso lays down

requirement that a decision by the procuring entity to use a procurement
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method other than tendering should be snpported by a statement of grounds and
circumstances justifying the use of the selected method.

Article 17on Conditions for use of two-stage tendering, requcstﬁ)rproposals
or competitive negotiation permits the enacting State to employ three different
methods of procurement other than tendering, viz. two-stage tendering, request
for proposals, and competitive negotiations, in the circumstances referred to in
this article. These circumstances include the case which it would not be feasible
for the procuring entity to formulate detailed specifications for the goods or
construction and to obtain the most satisfactory solution to its procurement
needs. The foregoing methods of procurement employ different procedures for
selecting a supplier or contractor. In the first stage of a two-stage tendering
proceedings, the procuring entity solicits proposals from suppliers and contractors
as to various possible ways of meeting its procurement needs and consults with
them concerning the details and possible modifications of those proposals, upon
the completion of the first-stage, the procuring entity decides what exactly it
wants to procure and formulates a set of final specifications that form the basis
of an ordinary tender proceeding. In the second method of procurement, request
for proposals, the selection of a winning proposal from among the proposals,
offering varied solutions is based on the effectiveness of that proposal in meeting
the needs of the procuring entity and the cost. In the third method, competitive
negotiation, the procuring entity is permitted to conduct negotiations except for
compliance with the requirements of ‘best and final offer’ procedure mandated
in Article 39. Paragraph (2) of this article also permits the use of competitive
negotiation in twotypes of cases of urgency: (i) the case of urgent circumstances
that neither foreseeable nor were a result of dilatory conduct on its part and (i)

the case of urgency caused by a catastrophic event.

Article 18 on Conditions for use of restricted tendering lays down the
conditions for the use of restricted tendering by a procuring entity. These
conditions are (i) when the goods or construction by reason of their highly
complex or specialized nature are available from only a limited number of
suppliers or contractors; and (ii) when the time and cost required to examine and
evaluate a large number of tenders would not be commensurate with the value of
goods or construction to be procured. The modalities for engaging 1n restricted
tendering are laid down in Article 36.

Article 19 on Conditions for use of request for quotations prescribes the
conditions for use of request for quotations. This procurement method is
appropriate for low value purchases of standardized goods. In such cases,
engaging in tender proceedings, which can be costly and time-consuming, may
not be justified. However, the use of this method is made subject to the principle
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that procuring entities should abstain from artificially

! ; : derivin uri
packages in order to avoid tendering. e b e

Ar_tt('le %0 on Conditions for use of single-source procurement lays d
condlthqs for the use of single-source procurement. In view 0); l:)wnlhe
competitive charifcter of this procurement method, this article strict]y E . 'nu'n‘
use to the exceptional circumstances set forth in paragraph (l‘) of tli' -”'mt's 3
P'd_FagraPh_ (2) permits the use of this method in cas:‘s of serious ‘1\ dfthlg,
exigency in which such procurement would avert serious ha;m to :h ELO“'OmIC
economy. ‘ T
. .Cllmp{er /Il on Tendering Proceedings has three sections Section I entj
Solicitation of Tenders and of Applications to Prequalify” &)nﬂis‘t% of im_”lﬂd
21 t0 26. Section I1 entitled “Subsmission of Tenders” cor;sists okf‘Axrt(i)cl;n;;lf5
27to

30. Section III entitled “Evaluati — fenn” |
to 35. vatuation and Comparison™ is made up of articles 31

Artic . . .
o rg.cle 2{ on ngestu _Te.ndermg. Domestic tenderings are those procurement
go tee Ings in which participation is limited solely to domestic suppliers or
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Ow value of the goods or constructi i i
on, foreign suppliers or contr:
o . ‘ _ T construc g contractors
s (::u!?- not be mtere.sted In participating in the tender proceedings. Article 21
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participation in the tender proceedings wi
. s will not have to be 1
of domestic tendering, 5 T

s ?or:ttgii 622r(())£ :drscedfures for. so{iciting te_m'z'ers of applications to prequalify
o mreauant p;ls o r;as orpub]‘lcatlon ofs’ollcltation of tendersand applications
e e dual y idely as pgssn.b]e_. It obliges the procuring entity to publicise
. I ation ‘to tender or invitation to prequalify in a publication havin

International circulation. 3

requ/?r;t;c;i]e:t i.]?v(i)tl; [i) ol:zwte[)nrts 0{1 mvi‘tation to.ten'de)_‘ and invitation to prequalify

informarion oo bs oten ler as well as invitations to prequality contain the

whetho <" gogds :.)r y suppI}ers ar?d contractors to erable them to ascertain

and e p ancons.tr‘uctlo.n being procured.are of a type they can provide,

reqUiren,]emS areyor;l ;t)smcnpalte in tepderproceedmgs. The specified information

ety oo e o y the .re.quxre.d r}nmmt.lm SO as notto preclude the procuring
¥ Irom including additional information that it considers appropriate.

emi:/)tt(t)céisife(:lr:’ItD‘r(l)lwszon_of Solicitation documents requires the procuring
oy 1o ensure at all suppliers and contra‘ctors who have indicated an interest
| participating in the procurement proceedings and comply with the procedures
set forth by the procuring entity are provided with solicitation do'cuments on
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payment. The price to be charged for these documentation should reflect only the
cost of their printing and providing them to suppliers or contractors.

Article 25 on Contents of solicitation documents contains a listing of
information required to be included in the solicitation documentation. This would
enable the suppliers or contractors to submit tenders that meet the needs of the
procuring entity and to enable the procuring entity to evaluate them in an
objective and fair manner. Many of the items listed in this article are regulated
or deal with in other provisions of the Model Law.

Article 26 on Clarifications and modifications of solicitation documents
establishes procedures for clarification and modification of the solicitation
documents for the successful conduct of tender proceedings. The right of the
procuring entity to modify the solicitation document is fundamental in order to
enable it to obtain goods or construction that meet its needs. The article provides
that clarifications together with questions that gave rise to the clarifications and
modifications must be communicated by the procuring entity to all suppliers and
contractors to whom the procuring entity provided solicitation documents.
Further, the procuring entity is required to respond promptly to a clarification
sought by a contractor or supplier in order to enable him to take the clarification
into account in the preparation and submission of his tender or to modify
withdraw his tender. Similarly, minutes of meetings held by the procuring entity
with the contractors and suppliers and required to be communicated promptly so
that those too could be taken into account in the preparation of tenders.

Article 27 on Language of Tenders provides that tenders may be formulated
and submitted in a language in which the solicitationdocuments have been issued
or in any other language specified in the solicitation documents. This rule has
been included in order to facilitate participation by foreign suppliers and

contractors.

Article 28 is entitled Submission of Tenders. Paragraph (1) of this article
leaves it to the procuring entity to fix the place for and the deadline for the
submission of tenders. Paragraph (2) requires the procuring entity to extend the
deadline for submission of tenders in to exceptional case of late issuance of
clarifications and modifications of the solicitation documents, or of minutes of
ameeting of suppliers and contractors. Paragraph (3) gives adiscretionary power
to the procuring entity to extend the deadline for submission of tenders in case
where one or more suppliers or contractors are unable to submit their tenders on
time due to any circumstances beyond their control. Under paragraph (4), notice
of extension of the deadline for the submission of tenders is required to be given
promptly to each contractor or supplier to which the procuring entity had sent the
solicitationdocuments. Paragraph 5(a) lays down the requirement that tenders are
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to be submitted in writing, signed and in a sealed envelope. However, paragraph
5(b) permits the submission of tender in an EDI form provided it is so spcgifigd
in the solicitation document and a degree of security, confidentiality ang
authenticity comparable to the degree of security, confidentiality and authenticity,
offered by a written tender in a sealed envelope is assured. Parag-raph (6) prohibi{}-
the consideration of late tenders and they are required to be returned ’unopenes
to the suppliers or contractors that had submitted them.

Article 29 on Period of effectiveness of tenders: modification and withdraw)
frames the rule that the procuring entity should stipulate in the solicitation
document the period of time for which tenders should remain in effect. Where
request is made by the procuring entity to extend the period of effectiveness of
tenders prior to the period of expiry of effectiveness and such request is refused
by the supplier or contractor, the effectiveness of the tender will terminate upon
the expiry of the unextended period without entailing forfeiture of the tender
security. However, if the contractor or supplier agrees to such an extention, he
will be required to have the effectiveness of his tender security extended
correspondingly or to provide a new tender security. A default in this regard will
tantamount to refusal on the part of the contractor/supplier to extend the period
of effectiveness of his tender. Paragraph (3) of this article permits modifications
and withdrawal of tenders prior to the deadline for submission of tenders. This
is desirable because restricting modifications or withdrawals would discourage
participation by suppliers and contractors in tender proceedings and would run
counter to widely accepted practice under most national procurement laws. At the
same time, it permits the procuring entity to depart from this general rule and to
impose a penalty of forfeiture of tender security for modifications and withdrawals
prior to the deadline for the submission of tenders, but only if so stipulated in the
solicitation documents. ‘

A'rticle 30 on Tender securities authorizes the procuring entity to require all
suppliers and contractors participating in the tender proceedings to provide a
tender security. Tender securities are insisted upon by the procuring entities to
recoup the costs to tender proceedings and to discourage the suppliers and
contractors from defaulting (withdrawal of tender, refusal to conclude the
procurementcontract). Tender securities are usually important when procurement
is of high value goods. The article contains safeguards to ensure that the tender
securities are imposed fairly and for the intended purposes which are to secure the
obli.gations of suppliers or contractors to enter into procurement contracts on the
basis of tenders submitted by them and to provide a security for the performance
of the procurement contract if required to do so.

.Pz.lragraph I(c) has been included to remove unnecessary obstacles to the
participation of foreign suppliers and contractors that could arise if they were
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restricted to providing securities issued by institutions in the enacting State.
Howerver, flexibility is provided to procuring entities in States in which
acceptances of tender securities not issued in the enacting State would be a

violation of law.

The reference in paragraphs (c) through (f) of paragraph (1) to confirmation
of tender security is intended to take account of the practice in some States of
requiring local confirmation of a tender security issued abroad. This inclusion,
however, is not intended to encourage such a practice in particular since the
requirement of local confirmation could constitute an obstacle to participation by
foreign suppliers and contractors in tender proceedings.

Paragraph (2) is purported to provide clarity and certainty as to the point of
time after which the procuring entity may not make a claim under the tender

security.

Article 31 deals with the Opening of Tenders. The rule framed in paragraph
(1) of this article is intended to prevent time gaps between the deadline for
submission of tenders and the opening of tenders by stipulating that tenders shall
be opened at the time specified in the solicitation documents as the deadline for
the submission of tenders or at the extended deadline. This requirement appears
to be too onerous and there should be some lapse of time between these two

events.

Paragraph (2) frames the rule that the procuring entity must permit all
suppliers and contractors or their representatives to be present at the opening of
tenders. This is intended to ensure transparency in the tender proceedings.

Paragraph (3) requires that at the opening of tenders, the names of all
suppliers and contractors that have submitted tenders as well as prices of their
tenders should be announced to those present. It also requires communication of
this information to participating suppliers and contractors who were not present
or represented at the opening of tenders.

Article 32 is addressed to the examination, evaluation and comparison of
tenders. Paragraph 1(a) entitles the procuring entity to seek from suppliers or
contractors clarifications of their tenders in order to assist in the examination,
evaluation and comparison of tenders, while making it clear that this should not
involve changes in the substance of tenders. Paragraph 1(b), however, entitles the
procuring entity to correct purely arithmetical errors that are discovered during
the examination of tenders which it is required to promptly notify to the concerned
supplier or contractor.

Paragraph (2) frames a rule for determining whether tenders are responsive
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and permits a tender to be regarded as responsive even if it contains mingr
deviations.

Under paragrah (3), the procuring entity is authorised to reject a .tender if: (i)
the supplier or contractor that submitted the tfander‘ 1S n(_)t qualilfxed; (ii) the
supplier or contractor does not accept the correctlo_n of an arithmetical error; (iij)
the tender is not responsive; and (iv) the supplier or contractor attempts o
improperly influence the procuring entity.

Paragraph (4) outlines the modalities for ascertaini.ng the successful tender,
Although ascertaining the successful tender on the. basis oftender' price ;.1lone is
the widely accepted norm, in some tender proceedings the procuring entity may
wish to select a tender not purely on the price factor. Accordingly, paragra'ph
(4)(b)(ii) enables the procuring entity to select the “l.owest e\{aluated tender”, i.e.
one that is selected on the basis of criteria in addition to price. Su?jparagraphg
(4)(c)(i) through (iv) list out these criteria. The criteria in (4)(0)(111) relateq to
economic development objectives have been included because in mos't developing
countries it is important for procuring entitites to be able to tzllke into accoum~
criteria that permit the evaluation and comparison of teqders in the. context of
economic development objectives, paragraph (4)(d) permits a procuring e?ntlt.y.to
grant a margin of preference to domestic tenders, b‘ut makes' its availability
contingent upon rule for calculation and application of the margin of preference
to be set forth in the procurement regulations.

Article 33 on Rejection of Tenders authorises the procuring entity to rejectall
tenders at any time prior to the acceptance of a tend.er. .Paragraph. (l)_ does n(;:
require the procuring entity to justify the grounds it cne§ for reJe.ctl(_)n of d
tenders. However, under paragraph (3), it is obligated to notify the reJe¢tlon toall
suppliers or contractors that had submitted the tenders. Paragraph (2) exen?pl-‘;
the procuring entity from any liability on this score towa_rds cor_nractors‘ E
suppliers. However, this blanket power given to the procuring entity can tfl e
effect only if such power had been vested in it in the solicitation documents.

Article 34 entitled ‘Prohibition of negotiation with supplier or ('(.mrrtl(-'f.()r
contains an explicit prohibition against negotiations between the procuring Lm 't‘:’
and a supplier or contractor concerning a tender submitted by him. This1s be-tjlil‘lt-cr
once suppliers or contractors know that negotiations would tak§ place & .
submission of tenders, they would have little incentive to offer their bcst P”"”X
instead, they would increase their tender prices measurably in anticipation L:c
being persuaded to reduce them and procuring entities would in the end pay Mm@
than necessary.

Article 35 relates to Acceptance of tender and entry into force ()fpmcurt""“""!
contract. Paragraph (1) of thisarticle enunciates the rule that the tender determin®©
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to be successful pursuant to Article 32 (4) (b) is to be accepted and that notice of
acceptance is to be given promptly to the supplier or contractor that submitted the
tender. The article then sets forth three different methods of entry into force of
procurement contract. Under one method, (paragraph (4)), unless provided
otherwise in the solicitation documents, the procurement contract enters into
force upon dispatch of the notice of acceptance to the supplier or contractor that
submitted the successtul tender of a written procurement contract conforming to
the tender. The second method (paragraph (2)) links the entry into force of the
procurement contract to the signature by the supplier or contractor submitting the
successful tender of a written procurement contract conforming to the tender. A
third method of entry into force (paragraph (3)) provides for the entry into force
of the procurement contract upon its approval by a higher authority. The
requirement in paragraph (3) that the solicitation document disclose the estimated
period of time required to obtain the approval and the provision that a failure to
obtain the approval within the specified period would not extend the period of
effectiveness of the successful tender or of any tender security furnished are
designed to strike a balance between the rights and obligations of suppliers and
contractors. In the event the supplier or contractor whose tender the procuring
entity has selected fails to sign a procurement contract, paragraph (5) clarifies, the
procuring entity shall be within its right to select another tender from among the
remaining tenders in accordance with the provisions normally applicable to the
selection of tenders subject to the right of the procuring entity to reject all tenders.
Paragraph (6) requires the procuring entity to notify other suppliers and contractors
that participated in the tender proceedings about the award of the procurement
contract, the name and address of the successtul supplier or contractor and the
contract price. This requirement is intended to promote transparency of the tender
proceedings.

Chapter Vlentitled Procedure for Procurement Methods other than Tendering
is made up of Articles 36 to 41. These articles outline the procedures to be used
for the methods of procurement other than tendering. It should be noted that
Chapter IV does not provide as full a procedural framework as Chapter IIT does
withrespectto tendering proceedings. This is presumably because the procurement
methods otherthan tendering need more flexibility. It should furtherbe noted that

ChaptersTand V are also generally applicable to procurement methods other than
tendering.

Article 36 on Restricted tendering prescribes the procedure to be followed
while engaging in restricted tendering. Under the Model Law, a procuring entity
can usc restricted tendering in two circumstances: (1) when the goods or
construction by reason of their highly complex or specialized nature are available
from only a limited number of suppliers or contractors; and (ii) when the time and
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1. RESTRICTIVE BUSINESS PRACTICES

The Intergovernmental Group of Experts on Restrictive Busin
held its ninth and tenth sessions from 23 to 27 April 1990 and 7‘] t
1991. The ninth session was devoted to preparations for th;T S
Nati.ons Conference to review all aspects of the Set of Multi|ai*r Ny
Equitable Principles and Rules for the Control of Restrictive Hu‘;ianl-l 1; .’\g.rced
During that session, it was recommended that a third Rev  Conter S
convened in 1995. Pursuant to General Assembly
UN Conference to Review all Aspects of the Set of Multilaterally A
Equitable Principles and Rules for the Control of Restrictive Buxineqq}P 5 gr.e‘ed
was convened from 26 November to 7 December 1990, The Confereﬁ;e :Scmeg
aresolution entitled “Strengthening the implementation of the Set” 17 whichoipte
aliacalls upon States to implement fully all provisions of the Set in orderto en:a”er
its e'ffective application by adopting and effectively enforcing national restriclt‘ij\tg
business practices legislation and calling upon them to adopt, improve and
effectively enforce appropriate legislation and to implement judicial and
administrative procedures. During its tenth Session, the Intergovernmental
Group of Experts reviewed the operation and implementation Bf the Set of
Principles and Rules on Restrictive Business Practices. "

€ss Practiceg
L

0 25 October

¢cond United

. lew Conference be
ResoluthﬂﬁlI/l(ﬁ.thC Second

IV. MARITIME AND MULTIMODAL TRANSPORT

The United Nations Convention on Conditions for Registration of Ships was
signed by 16 countries. As of 31 December 1992 eight countries had become
contracting parties to the Convention. This Convention contains a set of minimum
conditions which should be applied and observed by States when accepting ships
on their shipping registers.

Guidelines on the UN Convention on a Code of Conduct for Linear
Conferences

The resumed session of the Review Conference on the UN Convention or
Code of Conduct for Linear Conferences was convened from_ 21 _May to 7_-'““'3
1991 and adopted a resolution" that sets forth a number of Gun.dell.nes relatl“g.:‘l:
the working and implementation of the Convention. The Gundellmes dfcal v:; ;
issues such as membership of container slot/space-charter operatorsin con‘:ire:ﬁ o;;
sea leg of multimodal transport services, transhipment Operations, pi::;:chl:':nery
of national shippers or shipper’s organizations in the consultation ma '

17. TD/RPB/CONF.3/9
18. A/CN.9/380
19. TD/CODE.2/13-Res.I1
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and measures necessary to ensure implementation of the Convention, Resolution
jl calls upon all parties, including the governmental authorities at the two ends
of trade to which the Code applies, to hold consultations in order to find mutually
acceptable solutions to problems relating to the working and implementation of
the Convention.

UNCTAD/UNCITRAL JOINT STUDY

A joint study was conducted by UNCITRAL/UNCTAD, entitled “Study on
he economic and commercial implication of the entry into force and the
jamburg Rules and the Multimodal Transport Convention”?. This study discusses
lhe background of the Hamburg Rules, the economic and commercial implications
the entry into force of the Hamburg Rules and contains an article-by-article
mentary on the Hamburg Rules.

INCTAD/ICC: Rules for Multimodal Transport Documents:

Pending the entry into force of the 1980 United Nations Convention on
jternational Multimodal Transport of Goods and pursuant to Resolution 60
K11) of the former UNCTAD Committee on Shipping, the UNCTAD Secretariat
id ICC jointly prepared a set of Rules for Multimodal Transport Documents
hich came into effect on | January 1992. The Rules follow the network liability
finciple. The multimodal transport operator (MTO) and the consignor may
Ivoke the mandatory liability rules of international conventions and national
W, which would have applied if a separate and direct contract had been made
I'the particular stage of the transport where the loss, damage or delay occurred.
e general basis of liability is expressed in Rule 5.1 as a liability for “presumed
lt or neglect”. The MTO is also liable for acts or omissions on the part of its
fVants or agents or any other person whose service he makes use of for the
ffformance of the contract (Rule 4.2).

Barter-Parties:

. The twelfth Session of the UNCTAD Working Group on International
ipping Legislation (WGISL) was held in October 1990 and considered the
Ject of charter-parties. The Working Group had before it the report prepared
#the Secretariat entitled “Charter-Parties—A Comparative Analysis™!. The
highlighted some of the problems and disputes arising from the use of out-
*“d charter-party forms; the interpretation of their wording; the application of
“€rent liability regimes to the charter-party and to bills of lading, as well as

“ UN Publication, Sales No. E91.11.D.8
" TD/B/C.4/1SLJ55
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problems caused by contractual incorporation of the Hague-Visb

Y Rules int
charter-party through a paramount clause. ©the

General Average

The Thirteenth Session of the UNCTAD Working Group on International
Shipping Legislation was held in November 1991 to examine the subject of
general average. The report prepared by the UNCTAD Secretariat reviewed, inter
alia, the arguments for and against the general average system.2 It concluded that
in view of a long history of calls for abolition of the system going back to 1877
it would seem premature to consider questions of reform until the tCChnicai
problems had been thoroughly discussed by the insurance interests concerned.
The Working Group decided torequest the Secretariat, in close collaboration with
CMI, to approach the insurance industry and other interested organizations in
order to study the extent to which insurance arrangements could simplify the
operation of the general average system. Investigations are presently under way
for the preparation of the requested report.

Presently, the UNCTAD Secretariat is involved in updating and harmonizing
the maritime legislation of various countries at the regional level (Western and
Central African States and Central American Countries) and at national level
(Ethiopia) with the aim of providing a legal framework for more effective
maritime transport. Training of nationals of these States forms an integral part of
the project.

(iv) UNITED NATIONS INDUSTRIAL
DEVELOPMENT ORGANIZATION (UNIDO)

The major work programme of UNIDOrelatesto its prepa.rat'lon of guldc! I;geg
50 as to assist countries in their industrial development. Accorfilnglgl S":):;clr o
UNIDO has published two investor’s guides, one for T.an.zama an ::l produd
Hungary. It has also completed a study on the trenfis in mtematf;)nalpmdud
standards and the implications for developing countries ( lmf””a"AS regardsits
Standards: Trendsand Issues” UNIDO/PPD.182,7 January 1991)} al, tax an
work on “Guides on industrial subcontracting”. 1t has sgrvéye?h:i ra;b region
custom aspects related to industrial subcontracting operations in

and a Guide is presently being prepared.

4= Eraa reparation by
The Manual on Technology Transfer Negotiations under Prep

22. TD/B/C.4/1SL/58, General Average—A Preliminary Review
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UNIDQ is intended to serve the purpose as a teaching tool for technology transfer
negotiation courses, for developing the skills of trainers of negotiators and as a
working tool for negotiators. It is pointed out that this study covered, in a
comprehensive manner, the range of subjects that entrepreneurs, decision-
makers and government officials dealing with technology acquisition were likely
to be confronted within the various phases of the technology transfer process. It
is further pointed out that these subjects included not only those directly related
to the evaluation and negotiation of contracts but also the aspects that influence
technology options, the behaviour of parties and the results of negotiations.

The other guidelines under preparation by UNIDO were intended to impart
to users as potential users of the BOT (build-operate-transfer) scheme for project
implementation with guiding principles onissues such as the legislative framework,
tendering, basic and essential contractual features, the risk structure of parties
involved, financing, insurance, period of operation and transfer of ownership. In
addition, it is pointed out, the Guidelines would outline the methods of meeting
the new risks and differentiating between the risks which should be decreased or
minimized and the risks which were unavoidable.

(vy HAGUE CONFERENCE ON PRIVATE
INTERNATIONAL LAW

The Hague Conference on Private International Law has been working for a
number of years on several topics in the area of contract practices. The Special
Commission which met in June 1992 recommended that the Seventeenth Session
should strike from the agenda the topic of the Law Applicable to Licensing
Agreements and Transfer of Technology because of continuing doubts about the
viability of this topic. The Special Commission had recommndedtothe Seventeenth
session that the topic of the “Law Applicable to Unfair Competition™ be retained
because of its inherent and continuing interest, but without priority, as there was
doubt as to whether there was a pressing need for aconvention, especially in view
of the growing trend in case law and legislation towards uniformity of conflicts
treatment. The Special Commission considered areport prepared by the Permanent
Bureau and recommnded that the topic relating to “Law Applicable to Contractual
Obligations™ be deleted from the agenda for future work.

The topic, “Law Applicable to Negotiable Instruments” was considered by
the Permanent Bureauidentifying the problems arising with regard to the revision
Of the Geneva Conventions of 1930 and 193! and the specific conflict of law
ISsues that the UN Convention on International Bills of Exchange and International
Promissory Notes might raise. The Special Commission decided to maintain the
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topic on the agenda for the Conference’s work, but without an
concerning the “Law Applicable to Multimodal Transport”
recommendation of the Special Commission. The Commissio
work that UNCTAD and ICC had undertaken on this topic
interest from a conflict of laws view.

Y priority. The topic
Wwas deleted on the
n had noted that the
had minimized its

The Permanent Bureau of the Hague Conference had prepared and submitted
to the Special Commission a report analysing the conflict of laws proble ;
arisipg inconnection with credit transfer. A questionnaire was circulated to banT:
and international payment systems and it is expected that the Conference wil]
consider it at its Seventeenth Session the question whether a Convention on the
Law Application to Credit Transfers should be prepared.

The Hague Conference is considering under the heading “Conventions on
Civil Procedure and on International Judicial and Administrative Cooperation”,
a number of Conventions, such as the Conventions on Service of Documents
Abroad and on Taking of Evidence Abroad. In particular, attention was drawn to
the Convention of 15 November 1965 on the “Service Abroad of Judicial and
Extra Judicial Documents in Civil and Commercial Matters” and “Convention of
18 March 1970 on the Taking of Evidence Abroad in Civil or Commercial
Matters.”

In view of the UNCITRAL work on bank guarantees and stand-by letters of
credit the Permanent Bureau of the Hague Conference had prepared a report
dealing with the conflict of laws problems arising with regard to bank guarantees.
The Permanent Bureau submitted also a report on the “Law Applicable to Civil
Liability for Environmental Damages.” The Special Commission had decided to
recommend to the Seventeenth Session that both topics be included in the agenda
for future work, the latter with high priority. The attention of the Spt?c?ial
Commission was alsodrawn tothe possible drafting of a convention on recognition
and enforcement of decisions in civil and commercial matters. The Special
Commission had decided that a Working Group would be set up, which would
meet before the Seventeenth Session and submit its conclusions about the
possibility and feasibility of drafting a convention on this topic and report to .the
Seventeenth Session. The Working Groupunanimously concluded that pegotnatmg
through the Hague Conference a general convention on jurisdiction an
enforcement of judgements was both desirable and feasible.
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