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Preface

The Thirty-third Session of the Asian-African Legal Consultative Committee
(AMCC) was held in Tokyo (Japan) from 17th to 21st January 1994. The Session
was attended by Ministers and high ranking officials from the Member States of
the AALCC. Observer delegations from non-Member countries also participated
in the session. The representatives of the United Nations, its subsidiary bodies,
the specialized agencies and various other international and regional organisations
actively participated in the deliberations.

The Tokyo Session received a message from the United Nations Secretary-
General Dr. Boutros-Boutros Ghali which was read out by Dr. Gerold Hermann,
Secretary ofUNCITRAL. The message lauded the role played by the AALCC in
supporting the UN initiatives in such fields as human rights, question of refugees,
the use of international waterways, the Law of .the Sea, Environment and
Development, Desertification, International Trade Law, the Agenda for Peace
and the UN Decade of International Law.

Printed by:
TARA ART PRESS

B-4, Hans Bhawan, B.S. Zafar Marg,
New Delhi-I 10002

The Government of Japan attached great importance to the work of the
AALCC as was evident by the fact that it played host of the AALCC Session for
the Fourth time. The Tokyo Session was held in the middle of the UN Decade of
International Law which gave it special significance.

While in the 1970s the AALCC had made a significant contribution in the
field of the 'Law of the Sea' it had recently played an active and constructive role
in the context of the United Nations Conference on Environment and Development,
the World Conference on Human Rights and in coordinating a concerted
approach among the Member States at these conferences.

In the context of the ongoing trend of national economies turning towards a
more market-oriented system, AALCC's initiative of organizing a Special
Meeting on Privatization at the Tokyo Session had been considered as timely.

Most of the subject items on the Agenda were taken up for discussion at the
TOkyo Session. The present Report gives in detail, the background information,



deliberations of the Thirty-third Session, the decisions adopted and the following
selected studies prepared by the AALCC Secretariat for the Session:

refugees and displaced persons with a view to further its work on the proposed
rnodellaw.

(ii) Establishment of Safety Zones for displaced persons in their
country of origin

The Thirty-first Session mandated the Secretariat not only to update its study
on the establishment of Safety Zones but also to analyse the legal implications
of recent attempts to establish such Zones in either war-stricken countries or areas
of conflict compounded by natural calamities like drought. At the Thirty-second
Session, the Committee decided to study further the concept of Safety Zones and
to anfyse the role played by the UN in general and the UNHCR in particular in
the recent past in that regard. The brief prepared for the Tokyo Session seeks to
fulfil that mandate.

1. Report on the Work of the International Law Commission at its Forty-
fifth Session

At the Tokyo Session a report containing the progress made at the Forty-fifth
Session of the Commission held from 3rd May to 23rd July 1993 was placed
before the Committee. During that Session, there were as many as four substantive
topics on the Agenda. All these items are at different stages of work. The topics
are as follows:-

(i) State Responsibility;

(ii) Draft Code of Crimes Against the Peace and Secruity of Mankind;

(iii) The Law of Non- Navigational Uses ofInternational Watercourses; and

(iv) International Liability for Injurious Consequences Arising out of Acts
Not Prohibited by International Law.

3. The Law of International Rivers

The study on this topic proposes to examine two aspects of freshwater
resources: one, its limited availability and the extensive uses to which it is being
put; second, the necessity to sustain freshwater resources in the light of its
reckless use. In order to achieve this contrasting objectives, the study proposes
certain ideas which are basically drawn from the normative approaches inherent
in the various international legal conventions and municipal legislative measures.
At the outset, the study draws its basic arguments from the principles and
standards set by the Agenda 21 of the Un ited Nations Conference on En vironment
and Development (UNCED).

2. Status and Treatment of Refugees

(i) AALCC's Model Legislation on Refugees:

The AALCC Secretariat and the Office of the United Nations High
Commissioner for Refugees jointly organised a Workshop on International
Refugee and Humanitarian Law in the Asian-African region from 24 to 26
October 1991. The Workshop had recommended that the AALCC should consider
the possibility of preparation of a Model Legislation in co-operation with the
office of the UNHCR, with the objective of assisting Member States in enacting
appropriate national legislation on refugees.

In pursuance of the mandate recei ved at the Thirty- first Session, the Secretariat
prepared a preliminary study which analysed the shortcomings of the 1951
Convention and its 1967 Protocol. It also discussed whether the definition of
"refugee" provided for in the 1951 Convention satisfies today's problems and
conditions and whether this definition should be expanded to cover the areas dealt
with in 1969 OAU Convention, the 1984 Cartagena Declaration and in the
AALCC's Bangkok Principles of 1966. The Committee at its Thirty-second
Session held at Kampala directed the Secretariat to continue to study the
preparation of a Model Legislation in close cooperation with the UNHCR and the
Organization of African Unity (OAU). The brief prepared for consideration at the
Tokyo Session examines the complexities of a generally acceptable definition of

4. Law of the Sea

Matters relatable to the work of the Preparatory Commission for the
International Sea-bed Authority and for the International Tribunal for
the Law of the Sea.

The Secretariat of the AALCC has continued to monitor the progress of work
in the PREPCOM and presented reports to the successive sessions of the
Committee. The report for the Tokyo Session contains a brief account on the
progress of work at the last session of the Prepcom (22nd March - 2nd April
1993) held in Kingston, Jamaica, in which the draft provisional final report of the
Commission was adopted. The list of the pending issues which are annexed to the
prOVisional report indicates that the existing pattern of meeting would not be
Continued and instead, the focus will be on the informal consultations organised
by the U.N. Secretaray-General which are now open-ended. The Secretariat of the
AALcc in compliance with its mandate has monitored the debates and the
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developments in the Informal Consultations and has prepared a brief report on the
progress and outcome of the three meetings held during the year 1993.

The report takes into account the contents of the Information Note ofthe UN
Secretary-General dated 5th April 1993 and analyses the procedural approaches
on reflecting any agreement that might be reached in the Informal Consultations
in a legally binding manner to come into effect simultaneously with the entry into
force of the Law of the Sea Convention. It also reviews the possible scenarios for
the establishment of the International Sea-bed Authority and the draft texts
governing the regime for deep sea-bed mining. The report refers to the different
views on the decision-making and voting in the Council and the functions of the
Enterprise during the Interim Regime and the Definite Regime.

made at the two sessions. The AALCC Legal Advisers Meeting in New York
onsidered this item and in the light of the views expressed, the Secretariat

~pdated its Note and placed it before the Tokyo Session.

6. The United Nations Decade of International Law
In order to gather specific proposals for the programme for the Decade and

n appropriate action to be taken, the Secretary-General of the United Nations
:as requested to seek the views of Member States, appropriate international
bodies and non-governmental organisations and to submit a report thereon to the
Forty-fifth Session of the General Assembly.

1ft the light of the proposals received, a working group of the Sixth Committee
in the course of the Forty-fifth Session of the General Assembly was constituted
and charged with the preparation of a generally acceptable programme for the
United Nations Decade of International Law.

The General Assembly of the United Nations at its Forty-seventh Session,
adopted a programme for the activities for the second term (1993-94) of the
United Nations Decade of International Law. The Committee at its Kampala
Session (1993) mindful of the U.N.G.A. resolution 47/32 of25 November 1992
inter alia directed the Secretariat to continue its efforts towards the realization of
the objectives of the United Nations Decade of International Law.

5. United Nations Conference on Environment and Development (UNCED)-
Follow-up

The Secretariat, while monitoring the progress of work in the PREPCOM of
UNCED, took into account the ongoing parallel negotiations on the Climate
Change and Biodiversity Conventions. At the Kampala Session (1993) the
Committee directed the Secretariat to actively involve itself in the negotiations
concerning elaboration of an International Convention on Combating
Desertification.

The Commission on Sustainable Development, established pursuant to a
recommendation made at the Rio Summit, held its first session in June 1993 in
New York. The AALCC Secretariat prepared a Note containing a review of the
progress in this session. This Note has been placed for consideration at the
AALCC's Legal Adviser's Meeting in New York. The Secretariat updated this
Note in the light of discussions at that Meeting as well as at the forty-eighth
session of the General Assembl y. This Note formed the background document for
consideration at the Tokyo Session of the AALCC.

The Framework Conventions on Climate Change and Biodiversity were
expected to come into force in early 1994. The AALCC Secretariat prepared short
notes on the prompt start arrangements being pursued in the context of these two
Conventions. The Inter-governmental Negotiating Committee (INC- D) established
pursuant to Genreal Assembly resolution 47/188 has been entrusted with the task
of elaboration of an International Convention to Combat Desertification in those
countries experiencing serious drought and/or desertification, particulary in
Africa. During its last two substantive sessions the INC-D has made good
progress in identifying the relevant issues and chartering the course of action for
its future sessions. It is the intention to complete the elaboration of the Convention
by June 1994. The AALCC Secretariat has prepared an overview of the progress

The brief prepared for the Tokyo Session includes the report of the AALCC
Secretariat forwarded to the office of the Legal Counsel of the United Nations in
pursuance of the above resolution.

7. World Conference on Human Rights: Follow-up

In view of the importance of the World Conference on Human Rights, the
Committee, at its Thirty-first Session held in Islamabad in February 1992,
decided to mandate its Secretariat to monitor the preparatory process of the
Conference, focussed on the issues with legal implications and to make necessary
studies.

At Kampala Session an open-ended Working Group was established to
~repare a draft Declaration on Human Rights. The draft Declaration, entitled
Kampala Declaration on Human Rights", was formally adopted by the Committee

Pre°n6 February 1993, which was then submitted to the Fourth Session of the
PCom for the World Conference.

the While adopting the Kampala Declaration, the Committee further approved
Work Programme concerning the World Conference proposed by the Secretary-
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General and decided to put the item "World Conference on Human Rights and its
Follow-up" on the agenda of its Thirty-third Session.

For the consideration of the Committee at its Tokyo Session, the Secretariat
prepared a comprehensive brief on the subject item. Deliberations on the item
focussed on the assessment of the final outcome of the World Conference, inter
alia its legal implication, including the promotion of the universal acceptance of
international conventions on human rights, and on the major outstanding issues
such as the creation of a High Commissioner for Human Rights.

8. International Trade Law

(i) Legal Aspects of Privatization

The AALCC had been taking up at each of its annual sessions Trade Law
Matters in a Standing Sub-Committee on International Trade Law which usually
met concurrently with the Plenary sessions. However, for the Tokyo Session the
Trade Law Sub-Committee did not meet. In its place a Special Meetings on
'Developing Institutional and Legal Guidelines for privatization and post-
Privatization Regulatory Framework' was convoked from 18 to 20 January 1994
as an integral part of the Tokyo Session in view of the topical importance of this
subject for developing countries.

Special Meeting on "Developing Institutional and Legal Guidelines for
Privatization and post-Privatization Regulatory Framework" 18 to 20
January 1994:

It had been proposed that the AALCC as a wider forum of Afro-Asian
cooperation should take the initiative of arranging a Special Meeting on
Privatization to provide the forum for interaction between the invited experts and
legal advisers and other offficials of the AALCC Member States handling
privatization programmes in their respective countries. The aim was to develop
legal and institutional guidelines for privatization and post-privatization regulatory
framework so as to provide an added impetus to the process of privatization in
Africa and Asia.

The work Programme of the Special Meeting was as follows:

1. Macro-economic and legal issues involved in privatization;

2. Privatization strategies and techniques;

3. Legal reform procedure for restructuring and privatization of public
sector undertakings;

4. Post-privatization regulatory framework; and
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5. Preparation of institutional and legal guidelines for privatization and
post-Privatization regulatory framework.

At the Special Meeting a resolution was adopted which is reproduced in this

chapter.

(ii) Legislative Activities of the United Nations and other International
Organizations concerned with International Trade Law:

The Secretariat presented a report on the recent legislative developments in
the field of international trade law. The purpose of preparing such reports is to
keep the Member Governments abreast w.ith~herecent deve~opments in the field
o(international trade law. The orgamzations covered include UNCTAD,
UNCITRAL, UNIDO, UNIDROIT and the Hague Conference on Private
International Law.

(iii) Debt Burden of Developing Countries

The study prepared for the Tokyo Session proposes to examine the recent
developments in the area of debt reduction strategies and the appropriate plans
needed for an efficient debt management programmes.The study, at the outset,
looks into the roots of the debt burden problems, especially taking into account
the economic and political realities of Asian-African countries, it also refers
briefly to the outcome of the various international initiatives proposed by
industrialized countries and other international agencies. In the overall context of
the international economic relations, the study identifies the changing nature of
strategies adopted for the alleviation of debt burden.

The emphasis in the work programme of the U.N. Decade of International
Law has encouraged the AALCC to publish its studies on the basis of which the
various topics are discussed and debated. To attain the objective of encouraging
study, dissemination and wider appreciation of international law , the Committee
has been bringing out the Study-oriented Reports of its annual session for the last
few years.

It is the belief that this Report would be useful to the intemationallawyers and
researchers all ever.

New Delhi
1st May, 1994

Frank X. Njenga
Secretary-General
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I. Asian-African Legal Consultative
Committee

(i) Introduction

The Asian-African Legal Consultative Committee, an inter-governmental
organization was constituted in November, 1956 by.the Governments of~urma
(now Myanmar), Ceylon (Sri Lanka), India, Indonesia, Iraq, Jap~ a~d Syna: ~he
Committee has at present a membership of forty-four countnes, compnsmg
almost all the major States from Asia and Africa. The Committee's annual
sessions are attended by more than fifty observer delegations representing
governments and international organizations from all regions consistent with the
global impact of its work in a number of fields, every year. The aim of the
Committee, as originally envisaged, was to serve as an advisory body to its
member governments in the field of international law and as a forum for Asian-
African co-operation in legal matters of common concern. Its activities have been
broadened from time to time keep pac;e with the requirements of its member
governments. The Committee as the only organization at governmental level
embracing the two continents of Asia and Africa has also oriented its activities
to complement the work of the United Nations in several areas. In the light of the
Committee's growing involvement with the work of the United Nations, the
General Assembly by a Resolution, adopted at its Thirty-fifth Session in 1980
decided to accord the Committee Permanent Observer Status at the United
Nations; a distinction which it shares with many other inter-governmental
organizations. The Committee holds its annual sessions in its member countries

1.
Arab Republic of Egypt: Bahrain, Bangladesh; China Cyprus; Gambia; Ghana; India; Indonesia; Islamic
Republicoflran; Iraq; Japan; Jordan; Kenya; Democratic People's Republic of Korea; Republic of Korea;
Kuwait; Libya; Malaysia; Maruitius; Mongolia; Myanmar; Nepal; Nigeria; Oman; Pakistan; Philippines;
Qatar; Saudi Arabia; Senegal; Sierra Leone; Singapore; Somalia; Sri Lanka; State of Palestine; Sudan;
Syria; Tanzania; Thailand; Turkey; Uganda; United Arab Emirates; and Republic of Yemen; Botswana
is an Associate Member.
Australia and New Zealand have the status of Permanent Observers.
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on the basis of invitations received. In addition, consultations and meetings are
held throughout the year, in Working Groups or special meetings related to
specific topics.

The Committee's Secretariat is located in New Delhi and is headed by an
elected Secretary-General. He is assisted by Deputy Secretaries General and
Assistant Secretaries General who are senior officers of Member Governments
sent on secondment besides the regular staff of the Secretariat in professional and
administrative categories. The Committee also maintains Permanent Observer
Missions to the United Nations both at New York and at Vienna.

Membership of the Committee is open to Asian and African countries
desirous of participating in the Committee in accordance with its Statutes and
Statutory Rules. Any such government has to address a written communication
to the Secretary-General of the AALCC intimating its desire to participate in the
Committee as a full or an associate member and stating its acceptance of the
Statutes and Statutory Rules. This communication is circulated among the
Member Governments with a request for submission of their comments within a
period of six weeks. Unless objections are received from not less than one-third
ofthe total membership of the Committee, the government concerned is declared
admitted as a member. The only distinction between full members and associate
members is that the associate members have to pay a fixed contribution and
can not participate in the policy or organisational matters.

Activities of the Committee

The Committee and its Secretariat work closely with its Member States
.particularly in the context of advisory role, resulting in frequent consultations
between the Secretary-General of the Committee and the Member Governments.

During the first ten years of the Committee's establishment its main functions
centered on consideration of international legal question referred to the Committee
by its Member Governments. Some of the topics so referred were of considerable
importance to the region where uniformity of approach was desirable. The
subjects considered by the Committee during this period included Diplomatic
Immunities and Privileges; Immunity of States in respect of Commercial
Transaction; Extradition of Fugitive Offenders; Status and Treatment of Aliens;
Dual or Multiple Nationality; Legality of Nuclear Tests and the Rights of
Refugees.

Since 1968, the emphasis of the Committee's work has been on rendering
assistance to the Member Governments to prepare themselves on some of the
major international questions before the United Nations and especially those of

2

Plenipotentiary Conferences. In this co~nection, mention. ~ay be made of the
V· nna Convention on the Law of Treaties and the Negotiations on the Law of
hieSea spread over a period of eleven years. More recently, the Committee has
t e. ely been involved in the preparatory and follow-up work related to the
acUv h ld i B ·1.. d Nations Conference on Environment and Development, e 10 razi 10

Untte1992 and the World Conference on Human Rights held in Vienna in 1993.June
With the establishment of the Committee on a regular footing, the United

N tions had evinced considerable interest in the Committee's activities and close
~Iaboration has been developed not only through inter-secretariat consultations

~~t also through the Committee's participation in a number of plenipotentiary
onferences convoked by the United Nations. In the year 1960 the Committee

~ntered into official relations with the International Law Commission (ILC) in
pursuance of which the Commis~ion is traditional~y re~resented by its Chairm~n
at the Committee's regular sessions. The Committee IS also represented by ItS
Secretary-General at the Annual Session of the ILC. In 1968 the Committee was
accorded the status of a participating inter-governmental organization at the
UNCTAD and in 1970 official relations between the Committee and UNCITRAL
were established. In addition, the Committee has been working in close co-
operation with the United Nations High Commissioner for Refugees (UNHCR),
the United Nations Environment Programme (UNEP), the International Maritime
Organization (IMO) , the Food and Agricultural Organisation (FAO) , International
Atomic Energy Agency (lAEA) and various regional Economic Commissions of
the United Nations. The Committee also maintains relations with the
Commonwealth Secretariat, the Hague Conference on Private International Law,
the UNIDROIT, the Organisation of African Unity (OAU), the League of Arab
States, and other regional, inter-governmental organisations.

For a few recent years the Committee's activities have been devoted to the
field of economic relations and trade law. In this area the Committee has been
working closely with the UNCTAD and UNCITRAL as a participating inter-
governmental organisation. In addition, special subjects of importance to Member
Governments have been taken up such as preparation ofStandardIModel Contracts
for Use in international trade transactions relating to commodities and model
bilateral agreements on promotion and protection of investments, formulation of
schemes for industrialisation and organization of dispute settlement system in
economic matters through establishment of Regional Centres for Arbitration and
development of national arbitral institutions. Three Regional Centres for
Ar~itration have so far been constituted under the auspices of the Committee
which are located in Kuala Lumpur, Cairo and Lagos. The Committee also
sponsored two ministerial meetings on regional co-operation in industry, one in
Kuala Lumpur in 1980 and the other in Istanbul in 198].
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The items on the current work programme of the Committee comprises the
following: Preparation of notes and comments on agenda items before the Sixth
Committee and items having legal implications for the Annual Session of the
General Assembly; United Nations Decade of International Law; Status and
Treatment of Refugees; International Rivers; Law of the Sea; Mutual Co-
operation on Judicial Assistance; Jurisdictional Immunities of States; Legal
Framework of the Zone of Peace; UN Conference on Environment and
Development (UNCED); Elements of a Legal Instrument on Friendly and Good
Neighbourly Relations of States of Asia, Africa and the Pacific; Indian Ocean as
a Zone of Peace; Environmental Protection;Control of Trans boundary Movement
of Hazardous Waste and its Disposal; Deportation of Palestinians as a violation
of international law, particularly the 1949 Geneva Convention; Responsibility
and Accountability of former colonial powers legal aspects of privatization; Debt
burden of developing countries; Regional co-operation in Industries; World
Conference on Human Rights; Follow-up of the work of ILC. UNCITRAL,
UNIDO and UNCTAD; Hague Conference and UNIDROITon legal issues and
preparation of notes and comments as may be necessary; Periodic meetings of
Legal Advisers of members governments; Training Programme; Rendering of
assistance by the Committee's Secretariat to a Member Government on any topic
of particular interest to that government upon request.

International Seminar on the Palestinian Question, New Delhi 1992

Towards the implementation of the recently concluded Cooperation
Agreement between the AALCC and the League of Arab States, a Seminar on
Legal aspects of the Palestinian question was organised jointly by the AALCC
and the League of Arab States Mission in New Delhi on 27th and 28th November,
1992. It provided an occasion to celebrate the International Day of Solidarity with
the Palestinian People. The AALCC Secretariat contributed a paper entitled
"Legal Aspects of the Palestine Question." A Resolution of Solidarity was
adopted at the conclusion of the Seminar.

Election of the Secretary-General

The term of the present Secretary-General, Mr. Frank X. Njenga will be
expiring on the 9th May 1994. The matter 'Election of the Secretary-General' was
discussed at a meeting of the Heads of Delegations at the Tokyo session Mr. Tang
Chengyuan, Deputy Director-General Department of Treaty and Law, Ministry
of Foreign Affairs of the People's Republic of China was unanimously elected as
the next Secretary-General of the AALCC. His three-year term begins on the
10th May 1994.
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(ii) Co-operation between the United Nations and the Asian-African
Legal Consultative Committee

The General Assembly, at its thirty-fifth session, accorded permanent observer
statuS to the Asian-African Legal Consultative Committee and invited
the Committee to participate in its sessions and work in the capacity of an
observer. In February 1981, AALCC established a permanent observer mission
to the United Nations. On the occasion of the Commemoration of the Committee's
twenty-fifth anniversary, the Assenibly, at its thirty-sixth session, requested the
secretary-General of the United Nations to carry out consultations with the
Secretary-General of AALCC to further strengthen and widen the scope of the
co-operation between the two organisations. A co-operative framework was
subsequently established and was noted with deep satisfaction by the Assembly
at its thirty-seventh session. At its thirty-eighth session, the Assembly requested
the Secretary-General of the United Nations to continue to take steps to strengthen
the co-operation between the United Nations and AALCC in the field
of progressive development and codification of international law and other areas
of common interest. At its thirty-ninth session, the Assembly commended
AALCC for orienting its programme to strenthen its supportive role to the work
of the United Nations in wider area. At its fortieth session, the Assembly took note
of the study on the strengthening of the United Nations prepared by AALCC (N
40/726 and Corr. 1, annex), as well as the study on the role of the International
Court of Justice (N40/682, annex) and other efforts of AALCC in the continuation
of its programme of support to the work of the United Nations. At its forty-first
session the Assembly noted with appreciation the continuing efforts of the
Committee towards stengthening the role of the United Nations and
its various organs, including the International Court of Justice, through programmes
and initiatives undertaken by it. The General Assembly appreciated the
commendable progress achieved during the past five years towards enhancing
co-operation between the two organisations in wider areas.

In May 1987, following a series of consultations and meetings between the
officials of the United Nations and the then Secretary-General of the
AALC~, a programme of Co-operation was drawn up which identified the
followmg specific areas: Co-operative framework; Representation at Meetings
:d Confere~ces; Sixth Committee Matte~s; Law of the Sea Matters; Question

Refugees, Efforts towards strengthemng the Role of the United Nations
~ug~ Rationa.lization of fun.ctional modalities; Illicit Traffic in Narcotic
~s, International Economic Co-operation for Development, Zone of

e and International Co-operation.
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Cooperative framework

Consultations are routinely conducted on matters of common interest between
the secretariat of AALCC and the competent offices and organs of the United
Nations, in particular, regarding representation at meetings and sessions, exchange
of documentation and information, and the identification of areas where the
supportive role of AALCC might be most productive. In light of these consultations,
AALCC has tried to orient its work programmes to accord priority to matters that
are of current interest to the United Nations and to initiate actions with a view to
strengthening the role of the United Nations. The areas of cooperation now cover
matters in the economic and humanitarian fields in addition to progressive
development and codification of international law .

Pursuant to General Assembly resolution 44/23 of 17 November 1989, in
hich the Assembly, inter alia, declared the period 1990-1999 as the United

~atiOns Decade ofInte~ation~1 Law, the Secreta~ia~ ~f AALCC prepared a paper
identifying a number of Issues Involved and of activmes that may be taken during
the Decade. A report on the role that AALCC could play in the realization of the
objectives of the Decade was submitted to the Secretary-General under that topic
(Al45/430. annex).

Promoting wider use of the International Court of Justice

At the fortieth session of the General Assembly, an AALCC Study on the
question of possible wider use of the International Court of Justice by a
compromis when the parties so agree, was submitted and circulated to member
States (see Al40/682, annex). The study focussed attention on the advantages to
be obtained by using the Court or its Special Chamber in preference to using ad
hoc arbitral tribunals. A colloquium on the role of the Court in disputes referred

it by Member States by means of special agreement was subsequently held at
the ited Nations Headquarters to provide opportunities for in-depth explanation
of the available procedures under the Rules of the Court for resolving disputes in
matters referred under special agreements, with special reference to hearing of
cases by a chamber of the Court at the request of the parties.

A meeting of the Legal Advisers of the member States of AALCC convened
at U?ited Nati?ns Headquarters in New York in November 1991: inter alia
c;nsldered the Issue of peaceful settlement of disputes. Recently, the Secretariat
o the AALCC has undertaken preparation of a study on the enhanced utilization
of the In~emational Court of Justice in matters relating to the protection and
~reservatlOn of the environment. A memorandum outlining the basic approach of
th~S::~wa~ submitted to the Registrar of the International Court of Justice. In
23 . xt, It should be noted that the General Assembly in its resolution 44/entitled "U '. .'
the main . m~edNations Decade of Intemationaj Law", recognizes that one of
J)eaceti objectIves of the Decade is to promote means and methods for the
reSftA...UtiI settlement of disputes between States, including resort to and full

..-t or the International Court of Justice.

Representation at meetings and conferences

The AALCC was represented at various meetings and conferences held under
the auspices of the United Nations and its organs and agencies, including the
regular session of the General Assembly, the International Law Commission, the
United Nations Commission on International Trade Law (UNCITRAL), the
Preparatory Commission for the International Sea-Bed Authority and for the
International Tribunal for the Law of the Sea, the United Nations Conference on
Environment and Development, the Meeting of Senior Environmental Law
Experts on the Progress made on the 1981 Montevideo programme and preparation
for the second Meeting on Development and Periodic Review of Environmental
Law held at Geneva in July 1991, the International Working Group on the
Creation of an Effective International Crime and Justice programme held at
Vienna in August 1991, the United Nations Conference on Environment and
Development (UNCED) and the World Conference on Human Rights 1993.

Role of the United Nations and the United Nations Decade of International
Law

For the commemoration of the fortieth anniversary of the United Nations, the
AALCC Secretariat prepared a study on "Strengthening the role of the United
Nations through rationalization offunctional modalities with special reference to
the General Assembly" (Al40/726 and Corr. I, annex). The study provided an
overall assessment of the functioning of the United Nations focussing on certain
specific matters and issues. Subsequently, the AALCC prepared a set of
recommendations on the improvement of the functioning of the General Assembly
(Al411437, Annex). The AALCC continues to follow-up the implementation of
the relevant resolutions relating to this subject as well as the progress on various
other related proposals.

res designed to further the work of the Sixth Committee

.~ua.n~ to ~tsprogramme of rendering assistance to its member States for
1982, P:;lclpatlOn In the work of the General Assembly, AALCC has, since
. .p pared notes and comments on items before the Sixth Committee

:~ the report of the International Law Commission. In addition'
tIons have been arranged from time to time during the General Assembly
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between the representatives of member States of AALCC and other interested
governments to provide opportunities for an exchange of views on those matters.

AALCCcontinues to maintain its links with the International Law Commission
and has included in its current work programme the question of non-navigational
uses of international watercourses a subject under consideration by the
Commission. At its thirty-first session, the Committee, inter alia, requested the
International Law Commission to take up as a priority item the subject "Legal
aspects of the protection of the environment of areas not subject to national
jurisdiction (global commons)". Collaboration has also continued between
AALCC and UNCITRAL. The secretariat of AALCC was represented at the
UNCITRAL Congress on Uniform Commercial Law in the Twenty-first Century,
held in New York in May 1992, in conjunction with the twenty-fifth session of
UNCITRAL.

Measures for the promotion of ratification and implementation of the
United Nations Convention on the Law of the Sea

The AALCC has considered the question of encouraging and facilitating the
ratification of the United Nations Convention on the Law of the Sea, and has urged
its member States signatories to the Convention to ratify it in order to allow its
early implementation. AALCC has also made an appeal to all other States to
consider ratifying or acceding to the Convention at the earliest possible date. At
its Cairo (thirtieth) session in 1991, AALCC considered a note prepared by its
secretariat on the significance and cost of ratification of the Law of the Sea
Convention. Subsequently, AALCC also discussed matters relating to the
Preparatory Commission for the International Sea-Bed Authority and for the
International Tribunal for the Law of the Sea. At its thirty-first session, AALCC
urged the International Law Commission to consider including in its work
programme an item entitled "Reservation for peaceful purposes of the international
sea-bed area and the high seas for marine scientific research."

International economic cooperation for development

Since the eleventh special session of the General Assembly, held in 1980,
AALCC has concentrated on the question of international economic cooperation
for development and, to this end, it has participated in the sessions and meetings
of the Economic and Social Council, UNCTAD and UNCITRAL. Various
suggestions have been put forward for consideration by its members. AALCC has
also prepared model bilateral agreements for promotion and protection of
investments, so as to generate a wider flow of capital and technology to the
developing countries in the Asian-African region. Steps are now being taken to
promote wider appreciation of the models among the Governments of the Asian-
African region.
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The AALCC has been able to prepare a legal framework for industrial joint
ventures. It has compiled the relevant information and successfully prepared a
legal guide on joint ventures similar to the one prepared by UNCITRAL on
drawing up of international contracts for industrial works.

Under an AALCC scheme for settlement of disputes in economic and
commercial transactions, three regional arbitration centres have been established
at Kuala Lampur, Cairo and Lagos. One of the objecti ves of these centres is to help
in the promotion and implementation of the UNCITRAL arbitration rules.
Negotiations concerning the establishment of another similar regional arbitration
centre at Tehran, intended primarily for oil arbitration, are going on.

In response to a request, the secretariat of AALCC prepared a feasibility study
on establishing a centre for research and development of legal regimes applicable
to the economic activities in developing countries. The secretariat of AALCC
prepared a further study on how to strengthen its capabilities to collect and
disseminate information and data from various United Nations agencies and other
bodies. A Data Collection Unit has been established recently at its headquarters
aiNew Delhi to acquire expertise in collecting and analysing the necessary data
and to develop the requisite expertise.

The AALCC secretariat included the topic 'Legal Aspects of Privatization on
its agenda in 1991 and has since then been able to prepare 'Legal Guidelines for
Privatization Programmes'. During the Tokyo session a special meeting on
Privatization was convened with the assistance of the World Bank.

An item on the debt burden of developing countries has been on the agenda
of the Committee since its Kathmandu (twenty-fourth) session in 1985. The
subject was also considered by an Expert Group Meeting held at New Delhi in
November 1986. The secretariat prepared several studies on the subject which
were considered by successive sessions. A paper entitled "Legal aspects of
international loan agreements" was circulated at its Singapore (twenty-seventh)
session in 1988. The current phase of work on the subject includes inter alia a
study of the legal aspects of loan rescheduling. At its twenty-ninth session, the
secretariat of AALCC was requested to continue monitoring developments in this
field and to formulate a set of legal principles and guidelines on that subject.

Question of refugees

In Cooperation with UNHCR, AALCC has, since 1964, been actively
~gaged in the study of refugee law and refugee problems. Its work on these
SUbjects led to the adoption of its Bangkok princi pIes in 1966 and an addendum
1bereto in 1970. This pattern of cooperation was reactivated following the
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adoption by the General Assembly of its resolution 36/38 and the AALCC
decision at its Tokyo (twenty-second) session in 1983. At its Kathmandu
(Twenty-fourth) and Arusha(twenty-fifth) sessions in 1985 and 1986, respectively
AALCC gave detailed consideration to the "principle of burden-sharing", and a
consensus was reached at the twenty-fifth session that the concept of burden-
sharing had become through the practice of States, "a principle of humanitarian
refugee law".

At its Bangkok (twenty-sixth) session in 1987, AALCC adopted another
addendum to its Bangkok Principles of 1966, which elaborated the concept of
burden-sharing. AALCC also examined the question of State responsibility in
regard to refugees. At its twenty-firth session, the Secretariat of AALCC was
asked to examine the concept of a safety zone for the displaced persons in the
country of origin. During its twenty-sixth and twenty-seventh sessions, AALCC
held discussions centering on the legal status of such a safety zone and the
circumstances under which a safety zone could be established in the country of
origin of refugees or displaced persons. Currently, the secretariat of AALCC is
re-examining the definition of the term "refugees" and is preparing a compendium
of legal principles and case law on various issues relating to refugees. At the
twenty-ninth session, the secretariat was mandated to prepare a study on the rights
and duties of refugees as well as on the obligation of states towards refugees.

In 1991, AALCC organized jointly with UNHCR a two-day workshop at
New Delhi on "International Refugee and Humanitarian Law in the Asian-
African region". The objective of the workshop was to enhance the awareness of
government authorities of member and non-member States of the region of the
comprehensive character of the international instruments concerning refugees
and, in particular, to promote the ratification of or accession to the 1951
Convention and the 1967 Protocol relating to the Status of Refugees among
AALCC member States. The workshop, inter alia, recommended that the
secretariat of AALCC should consider the possibility of preparing a draft model
legislation relating to refugees. Accordingly a draft model legislation has been
prepared by the Secretariat of AALCC to help its Member States in formulating
their national legislation on the subject and in implementing the 1951 Convention
and the 1967 Protocol and other relevant regional instruments on refugees. The
concept of establishing safety zones for the displaced persons in their country of
origin has also been taken up.

Zones of peace and international cooperation

At its twenty-fourth session, AALCC considered the concept and legal
framework of a zone of peace in the context of a reference made by a member
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State and a preliminary study on the concept prepa~ed by t~e Secret~at. The
Was further discussed at the twenty-fifth session and tt was decided thatmatter . .. . I
rt group would consider the contents and implications of vanous proposa s

anexpe . . id h U . d N t'on the establishment of peace zones made within and outsi e t e Ol~e a IOns.
aft a study on the Indian ocean as a zone of peace was considered at theThere er,. .

. th session The secretanat of AALCC was requested to establish closetwenty-nm· .' .
cooperation in this regard with the United Nations Ad Hoc Comrmttee on the
Indian Ocean.

AALCC had included in its work programme a topic ~ntitled "Elem.ents ~f

I I m·struments on friendly and good-neighbourly relations of States 10 ASiaa ega .....
and the Pacific". At the twenty-sixth seSSIOn,It was decided t? WIden the scope

f th topic to include the African region as well and to appoint the delegate of
o e h di .Mongolia as the Rapporteur. At the twenty-seventh session, t e ISCUSSlon

ntered on the Rapporteur's report. The Rapporteur prepared a further report for
ce . ., I hthe twenty-ninth session, examining the relevance of certam pnnclp es sue as
the principle of sovereign equality of States; the non-use .of ~orc~ or t~reat of
force' peaceful settlement of disputes; respect for terntonal integrity and
invioiability of frontiers, the principle of promotion of collective security and
disarmament; and State responsibility.

micit Traffic in Narcotic Drugs
Pursuant to a decision taken at the twenty-fourth session, the secretariat of

AALCC prepared a study entitled "International control of narcotic drugs and
psychotropic substances; efforts within the United Nations". This study was
submitted to the General Assembly on the occasion of the fortieth anniversary of
the United Nations.

Other issues currently before AALCC

At its twenty-seventh session, AALCC included an item on its agenda
entitled "Criteria for the distinction between terrorism and the people's struggle
for liberation". The subject was discussed at the twenty-eighth and twenty-ninth
sessions of the Committee. The secretariat was asked to work in close coordination
with the Sixth Committee of the United Nations where a similar item had been
under consideration.

At its twenty-seventh session, AALCC included an item in its agenda entitled
"De portation of Palestinians as a violation of international law , particularly the
1949 Geneva Conventions". At its twenty-eighth session, AALCC considered the
CUstomary and codi fied law relating to occupied territories, and briefly discussed
the duties of occupying power. The Committee then directed its secretariat to
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undertake a comprehensive study on the subject, including the question of
payment of compensation to Palestinians. The study prepared by the secretariat
was considered by AALCC at its twenty-ninth Session, which directed the
secretariat to prepare a further study taking into account all legal aspects of the
matter, including the issues of resettlement in violation of international law by
Israel of a large number of Jews from the former Soviet Union into Palestine.
Thereafter the matter was also considered at its thirty-first and thirty-second and
thirty-third sessions, held in Islamabad and Kampala and Tokyo respectively.

At its twenty-ninth session, the Committee directed the secretariat to undertake
a study on cooperation between the Asian-African Countries to ban the dumping
of toxic and other wastes into their countries and to cooperate in the formulation
of regional or sub-regional conventions banning the dumping of toxic and other
wastes.

At its thirty-first session (1992) the AALCC secretariat was mandated to
monitor the preparatory process of the World Conference on Human Rights to be
held in Vienna in June 1993. A document entitled 'Preparation for the World
Conference on Human Rights' was prepared by the secretariat for consideration
at the Kampala session with a view to exchanging views and developing possibly
a common position on the basic principles of human rights. At the Tokyo session
a study highlighting the outcome of the World Conference on Human Rights and
its follow-up had been discussed.

(iii) AALCC's Legal Advisers Meeting, New York 1993.

For several years now it has become the practice to convene meetings of the
AALCC Legal Advisers in New York during the Sessions of the General
Assembly. Such meetings have assumed great importance. Apart from the legal
advisers of Member States, a large number of Legal Advisers from Non-member
States and the representatives of United Nations, International Law Commission
and other United Nations Agencies participate at these meetings. The recent
meeting was held on 27th October 1993 at the United Nations Headquarters and
was quite successful. The then President of the Committee Mr. A.K. Mayanja, the
Third Deputy Prime Minister, Minister of Justice and Attorney-General of
Republic of Uganda presided over the Meeting.

The following Member States attended the Meeting:Bangladesh, Botswana,
China,Cyprus, Egypt, India, Indonesia, Iraq, Japan, Kenya, Libyan Arab
Jamahiriya, Mongolia, Myanmar, Nepal, Nigeria,Qatar, Saudi Arabia, Senegal,
Sierra Leone, Singapore, Sri Lanka, Sudan, Syrian Arab Republic, Turkey,
Uganda, United Arab Emirates, Tanzania and Yemen. The Non-member States
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who were represented included Algeria, Australia, Canada, Cameroon, Holy See,
Mozambique, New Zealand, Romania, South Africa, Sweden and Tunisia.

The Meeting was also attended and addressed by the Under-Secretary
General for Legal Affairs; the Legal Counsel of the United Nations Dr. C.A.
Fleischhauer, the Executive Dir~c~or ofUNE~, Madam Dowsdell~ the Chairman
fthe International Law Commission, Mr. Juho Barboza, the Chairperson of the

~ixth Committee, Madam Maria del Luijan Flores, the Chairman of the Fourth
committee and the Chairman of the Ad Hoc Committee on Indian Ocean as a
Zone of Peace. Mr.Stanley Kalpage and the Chairman of the Working Group on
United Nations Decade ofInternational Law Mr. Sanil Mohammad, Mr.Andrey
Vasilyav, representing Mr. Nitin Desai, the Under-Secretary General for
Sustainable Development and Co-ordination and the representative of Ambassador
El-Araby, the Chairman of the Working Group on the Agenda for peace. The
representatives of the International Red Cross Mrs. Huang T. Huynh and the
European Community's Ms. A.Kung also attended the Meeting.

The Agenda of the Meeting set out three items namely: (i) A review of the
World Conference on Human Rights; (ii) the outcome of the Second Session of
the Intergovernmental Negotiating Committee for the Elaboration of an
International Convention to Combat Desertification in those countries
Experiencing Serious Drought and/or Desertification, particulary in Africa, held
in Geneva from 13 to 24 September 1993 and (iii) An Agenda for Peace :
Preventive Diplomacy and Peace-Keeping.

The Chairman, Mr. A.K. Mayanja stressed the importance of the items placed
on the Agenda of the Legal Advisers Meeting.

The AALCC Member States who made statements on various items were:
Bangladesh, China, Egypt, India, Indonesia, Japan, Kenya, Myanmar, Nigeria
and Sri Lanka. The observer delegate from Sweden Mr. Hans Corell also
addressed the Meetings. A summary of the observations is as follows:

The delegate of China noted the important role of the AALCC in the gradual
de~elopment of the international law and the coordination of the practices of
~anous countries. In his view the study "Agenda for Peace" would have positive
lInpact on the UN capabilities of maintaining world peace and promoting
development in all countries in the new world situation. Noting the emergence
~ unprecedented opportunities for the UN Peace- Keeping Operations, he expressed

e hope that such operations would reflect the spirit of the UN Charter and be in
accordance with the purposes and principles of the Charter. In his view, such
Operations should facilitate political settlement of disputes and conflicts rather
. a? overemphasizing the means of U.N. Military intervention and the

disc· .nrrunate use of enforcement methods. The U.N. Peace- Keeping operations
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and other actions should be taken within the financial and material resources of
the organization and accord full recognition of the role of the parties concerned
and the relevant regional organizations.

With regard to the negotiations on the Convention on Prevention of
Desertification, the delegate of China addressed the following crucial issues: (a)
the scale of the desertification problem as a global issue and according at the same
time priority attention to Africa; (b) utilization of regional agencies; (c) new and
additional financial resources; (d) regional annexes or protocols to be part ofthe
Convention and (e) support to the position taken by the Group of 77.

The Delegate of Indonesia echoing the views of the Non-Aligned countries
on the topic "Agenda for Peace" stated that" resort to preventive diplomacy
could be pursued through early identification of political conflicts, engagement
in peace-keeping where conflict occurs, preservation of post-conflict peace
through peace-keeping and assistance in the implementation of agreements
achieved, post-conflict peace building as well as the adoption of measures to
redress the political and social and economic causes of conflicts."

Referring to the World Conference on Human Rights he termed it as "a
watershed event in the international effort to promote and protect the inalienable
and fundamental rights of men, women and children". In his view unlike other
areas of human rights, the right to development had yet to receive a United
Nations mechanism for proper monitoring and for guiding its implementation. He
noted with satisfaction certain positive outcomes of the World Conference on
Human Rights such as the consideration of the establishment of the U.N. High
Commissioner for Human Rights. He briefly outlined the work undertaken by
NAM in this regard. In his view, rather than establishing such a new body, it would
be more beneficial to work within the existing mechanisms in such a way as to
provide technical support for developing countries. Further, human rights and
their protection and promotion should be based on national legislations which
reflected the cultural, historical and religious background of respective States.

He reaffirmed his country's readiness to participate in the negotiating process
of Desertification Convention. He referred to the NAM's positive approach in
this regard and noted that the lasting solution to global environmental problems
should be considered from the angle of the concept of sustainable development.
In conclusion, he called for the support of developing and NAM countries for the
effective role played by AALCC in these fields for last 36 years.

The delegate of India referred mainly to the issues concerning "desertification"
and 'agenda' for 'peace'. He expressed the view that the draft Convention
concerning desertification prepared by the AALCC Secretariat was very important
and contemporary. It is a topic of concern and interest to member states in Asian-

14

African region. He hoped that it would be studied with great interest by the experts
in his country who were dealing with these topics and participating in the
negotiations. While referring to the AALCC study on 'desertification' as an
"excellent presentation of issues" he preferred to lay special emphasis on the
question of careful working .out of the ~o~mitments in the ~nsuing formal
negotiations. As regards ~th~r ~deas and pnnclples.he m.ade a particular reference
to "the sovereignty of the individual states to exploit their own resources pursuant
to their environment and development policies and the conditioning of this
principle by a complementary responsibility to ensure that act~vities within their
jurisdiction were controlled and cause no damage to the environment on other
states". According to him the topic concerning liability was yet to evolve taking
into consideration all these aspects and he particularly pointed out to the work
being done under the auspices of International Law Commission.

The ideas and principles enunciated in the "Agenda for Peace" the delegate
noted, were discussed in one way orthe other extensively ,such as the involvement
of the UN in conflict situations and the powers and the functions of the UN to
promote International Peace and Security. These issues, the delegate of India
pointed out, would clash with issues of sovereignty, issues of independence,
territorial integrity, internal laws, constitutional laws and ultimately at what point
of time the UN should set itself to get involved and at what point of time it would
determine there was a breach in international peace and security. While returning
to the Chapter VII of the UN Charter and its implications, he pointed out" .
Chapter VII will come into play only when there is a real threat to peace and act
of aggression has taken place and prior to that differences are there, conflicts are
there, a lot of exchange of ideas on a given issue can take place between states and
states do disagree on various matters as neighbours, politically, economically and
otherwise". So, in his view these were not necessarily the occasions for the UN
to get involved. And at the level of material resources, he was of the view that the
UN lacked the kind of men and material to be very effective. In his view, "Peace
building" was beyond the scope of UN activities in which it was presently
structured. He referred to Chapter VI which provided for concilliatory and
adjudicatory proceeding to resolve a conflict. According to the scheme of the
~ Charter, the delegate pointed out, "UN did not have a mandatory power to get
lOvolved legitimately unless there was a serious threat to international peace and
security".

The delegate of Japan viewed the ideas expressed in the document "Agenda
for Peace" prepared by the Secretariat as interesting and felt that it called for
examination so as to make the peace-keeping function of the UN more effective.
In his view, the concepts of peace enforcement unit and preventive diplomacy had
flllancial implications. The concept of peace enforcement unit, the delegate
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pointed out, marked a step forward especially in the notion of the use offorce from
the traditional concept of peace-keeping force. In his country's view, the time-
tested principles concerning peace-keeping operations should be respected,
limiting the use of force to self-defence purposes. He mentioned Cambodia as a
good example in the recent times and the contribution made by Japan in this
regard. He was agreeable to an exception in certain situations in which case these
concepts elicited some validity; for example, where the authority of the Central
Government was completely destroyed.

The delegate of Myanmar recalled his country's long-standing association
with the AALCC. He emphasized the AALCC's role in the area of international
law and stressed that AALCC needed to be selective in its focus in a way which
serve the common interest of the region.

The delegate of Kenya briefly touched upon the orientation of AALCC
programmes and its ability to serve the Member States. He also laid emphasis on
the need to conduct extensive training programmes by the AALCC so as to
maintain its high degree of profile and professionalism.

The delegate of Sri Lanka referred to the item 152 on the agenda of the Sixth
Committee concerning Protection of International Personnel engaged in Peace
Keeping operations. He observed that there were two drafts under considerations
which deserved to be examined particularly in regard to the scope of the
application of the proposed Convention. In his view, the applicability of a regime
of individual criminal responsibility to the type of peace enforcement operations
that were becoming common today was a crucial issue on which there was no
common understanding. The other issue was the range of persons who should be
covered, whether it should be confined to the "blue helmets" or whether it should
even extent to NGO personnel and if so under what sort of safeguards should they
have formal linkage to the United Nations. These two issues, were related to state
responsibility and should be examined from the legal point of view. He was
confident that the Sixth Committee and the AALCC could make a serious study
before the next intersessional meeting on this subject was convened.

Mr. Hans Corell Legal Adviser of Sweden who is also the current Chairman
of the Council of Europe, Committee of Legal Advisers on Public International
Law, asked for the views of the Legal Advisers particularly from the NAM
countries on the proposed Peace Conference in 1999 and the development of new
instrument on Peaceful Settlement of disputes. These issues were discussed
among the Legal Advisers in Europe.

The delegates of Bangladesh underscored the importance of exchange of
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ideas between the AALCC Member States and the Council of Europe on Public
International Law Matters.

The Legal Adviser of Sweden welcomed this suggestion and said that the
basic purpose was to create collectivity among the legal advisers on important
international legal issues.
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II. The United Nations Decade of
International Law

(i) Introduction

An item entitled "The United Nations Decade of International Law" was
placed on the agenda of the Twenty-ninth Session of the Asian-African Legal
Consultative Committee held in Beijing in 1990 following upon the adoption
by the General Assembly of resolution 44/23 declaring the Decade of the
Nineties as the United Nations Decade of International Law. The main
objectives of the Decade are:

(i) to promote acceptance of and respect forthe principles of international
law;

(ii) to promote methods and means for the peaceful settlement of disputes
between States, including resort to and full respect fortheInternational
Court of Justice;

(iii) to encourage the progressive development and codification of Inter-
national Law; and

(iv) to encourage the teaching, study, dissemination and wider apprecia-
tion of International Law.

Introducing the item at the twenty-ninth Session of the Committee the
Secretary-General observed, inter alia, that it was appropriate that the
Committee--a unique regional organization whose very raison d' etre is the
progressive development and codification of internationallaw--address itself
to and respond to the resolution 44/23 of the General Assembly. The
Committee at its twenty-ninth session after due consideration mandated the
Secretariat to prepare a comprehensive study on the United Nations Decade
OfIntemational Law. Subsequently, the Secretariat prepared and forwarded
to the Office of the Legal Counsel of the United Nations its observations and
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views on the Decade which were reproduced in the Report of the Secretary-
General of the United Nations on the item "The United Nations Decade of
International Law". At that session the Comrnittee had also decided to
include the item on the agenda of its thirtieth session. The item has thereafter
been considered at each successive session of the Committee as well as at
the meetings of the Legal Advisers of the Member States of the Committee.

Introducing the item at the thirty-first Session of the Committee held in
Islamabad in 1992, the Assistant Secretary-General inter alia noted that the
brief prepared by the Secretariat of the Committee endeavoured to furnish
an overview of the numerous activities of the Committee since the matter
was last discussed at the Committee's Thirtieth Session, with a view to
preparing comments for transmission to the Office of the Legal Counsel of
the United Nations. After due deliberations the Committee at its thirty-first
Session resolved that the item should be placed on the agenda of the meeting
of the Legal Advisers of Member States of the Committee during the Forty-
seventh Session of the General Assembly in New York. In May 1992 the
AALCC Secretariat transmitted to the Legal Counsel of the United Nations
a report on the activities of the Committee relating to the objectives of the
Decade and observations on the United Nations Decade of International
Law.

The matter was thereafter discussed at the thirty-second Session of the
Committee held in Kampala in 1993. Introducing the item the Assistant
Secretary-General stated inter alia that General Assembly Resolution 46/53
had invited all international organizations to provide information on the
activities that they had undertaken in the implementation of the objectives
of the Decade, and that the AALCC Secretariat had accordingly furnished to
the Office of the Legal Coun el of the United ations some notes and
comments in that regard. At that session the Committee reaffirmed the
importance of strict adherence to the principles of international law as
enshrined in the Charter of the United ations and requested the Member
States to continue to give erious attention to the observance and
implementation of the Decade. The Committee accepted the offer of the
Government of the State of Qatar to host an international conference under
the auspices of the AALCC on the implementation of the principles of the
new international law within the new international order and decided to place
the item "United Nations Decade of International Law" on the agenda of its
thirty-third session.

It may be recalled that the General Assembly by its resolution 47/32
entitled "U.N. Decade of International Law", adopted the programme of
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activities to be commenced during the second term (1993-94) of the Decade.
That resolution had inter alia invited all States and international organizations
and institutions referred to in the programme to submit to the Secretary-
General interim or final reports; for transmission to the General Assembly at
its forty-eighth Session or, at the latest, its forty-ninth session; and requested
the Secretary-General to submit, on the basis of such information, a report
to the General Assembly at its forty-eighth session on the implementation of
the programme. The AALCC was among the international organizations
which were requested to submit information on the implementation of the
programme and views on possible activities for the next term of the Decade.

It may be recalled also that paragraph 3 of Section V of the "Programme
for the activities for the second term (1993-94) of the United Nations Decade
oflnternational Law" as adopted by General Assembly Resolution 47/32 had
directed the United Nations Secretariat to draw up a preliminary plan for a
possible United Nations Congress on public international law, based on the
proposal that the congress should be held in 1994 or 1995, and submit it to
the Sixth Committee for consideration by general agreement at the forty-
eighth Session of the General Assembly. Paragraph 7 of the aforementioned
resolution called upon the Secretary-General to submit to the Assembly at
its forty-eighth Session a report containing the above-mentioned plan. Pursuant
to that request informal consultations were held with the members of the
Sixth Committee on a draft preliminary operation plan for a possible United
Nations Congress on public international law and a report thereon was
submitted by the Secretary-General to the General Assembly at its forty-
eighth session. The Report of the Secretary-General on a preliminary
operational plan for a possible United Nations Congress on public international
law has been given in the Section iii, "Secretariat Brief' of this chapter.

The AALCC Secretariat proposes during the year ahead, apart from
making its contributions to the International conference on International
Legal Issues Arising Under the United Nations Decade of International Law
to be hosted by the State of Qatar in March 1994, to continue its modest
endeavours to contribute to the attainment of the objectives of the United
Nations Decade of International Law. It proposes to promote the acceptance
of ~~ respect for the principles of international law by undertaking an
emplTlcal survey of the ratification of key multilateral international
conventions with a view to assisting Member States who have not already
done so to accede to or ratify those conventions. Simultaneous with this
endeavour the Secretariat proposes to undertake a study of the reservations,
Where applicable, which the Member States of the Committee may have with
regard to these multilateral instruments. It may be stated in this regard that
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the International Law Commission had at its Forty-fifth Session decided,
subject to approval of the General Assembly, to include in its programme of
work an item entitled "The Law and Practice Relating to Reservations to
Treaties".

Thirty-third Session: Discussions

Introducing the item at the thirty-third session the Secretary-General
said that the item entitled "The United Nations Decade of International Law"
had been on the work programme of the Secretariat of the Asian-African
Legal Consultative Committee since its twenty-ninth Session held in Beijing
in 1990 and had thereafter been considered at successive sessions.

At its thirty-second Session held in Kampala (Uganda) in 1993 the
Committee reaffirmed the importance of strict adherence to the principles of
international law as enshrined in the Charter of the United Nations and
requested the Member States to continue to give serious attention to the
observance and implementation of the Decade. The Committee accepted the
offer of the Government of the State of Qatar to host an International
Conference, under the auspices of the AALCC, on the Implementation of the
Principles of the New International Order.

Thereafter in pursuance of General Assembly Resolution 47/32 entitled
the "United Nations Decade of International Law" which adopted the
programme of activities during the second term i.e. 1993-94 of the Decade
of International Law, the Secretariat of the AALCC forwarded to the office
of the United Nations Legal Counsel its observations on the second term of
the Decade.

The Secretary-General observed that the General Assembly Resolution
47/32 had directed the United Nations Secretariat to draw up a preliminary
plan for a possible United Nations Congress on Public International Law
based on the proposal that the Congress should be held in 1994 or 1995, and
submit it to the Sixth Committee for consideration by general agreement at
the Forty-eighth Session of the General Assembly. The Report of the UN
Secretary-General on a preliminary operational plan for a possible United
Nations Congress on International Law is also annexed to the Secretariat
brief, which has been reproduced in this chapter. He stated that the Sixth
Committee had recommended a Congress on Public International Law to be
held in 1995.

The Secretary-General further stated that the Secretariat of the AALCC
proposed, for the year ahead, apart from making its contribution to the
International Conference on International Legal Issues Arising Under the
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United Nations Decade of International Law to be hosted by the State of
Qatar in March 1994, to continue its modest endeavours to contribute to the
attainment of the objectives of the United Nations Decade of International
Law. It was also proposed to promote the acceptance of and respect for the
principles of international law by undertaking an empirical survey of the
ratifications of key multilateral international conventions with a view to
assisting Member States who had not already done so, to accede to or ratify
those Conventions. Simultaneously with this endeavour the Secretariat
proposed to undertake a study of the reservations, where applicable, which
the Member States of the Committee might have with regard to these
multilateral instruments. In this regard the International Law Commission
had at its Forty-fifth Session decided, subject to approval of the General
Assembly, to include in its programme of work an item entitled "the Law and
Practice Relating to Reservations to Treaties".

The Delegate of Japan observed that in view of the new challenge arising
from the end of the cold war the importance of observing the principles of
International Law in order to establish a peaceful international community
needed to be recognised. It was necessary that all members of the Committee
shared the view of the importance of the Decade. The delegate stated that his
Government had undertaken various activities for the promotion of
understanding of International Law which included the invitation and
preparation of this session of the Committee. These efforts were based on the
belief that the activities of the Committee as an organ to provide legal
as~istance and make recommendations to participating States would help
ASian and African countries to strengthen their ties in promoting the rule of
law in Asia and Africa.

With regard to the promotion of means and methods for the peaceful
settlement of disputes between States, which was one of the important pillars
ofthe Decade ofInternational Law, his delegation appreciated the initiative
taken by the Secretary-General of the United Nations in establishing the
~rust F~nd to assist States in the settlement of disputes through the

ternatlOnal Court of Justice. The Government of Japan had made a
Contribution of US $ 25,000 for 1993.

.He .welcomed the decision of the General Assembly of the United
. atlons to convene a United Nations Congress on Public International Law
~ 1995. The chief purpose of the Congress should be the dissemination oftem . .. ~honal public law through free exchange of views among the various

IClpants. Towards this end, it was desirable that, as far as possible, the
gress should be an informal one. In the view of his delegation the
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Congress should not aim at producing a declaration or any other kind of
formal or binding document. As for the specific timing of the Congress in
J 995, his delegation supported the view that convening of the congress
should be determined in such a way that maximum possible participation is
assured with minimal cost involved.

The Delegate of China stated that according to the Programme of Activities
for the Second Term annexed to the General Assembly resolution 47/32,
there were still a lot of issues to be discussed and to be decided upon. One
of the most important of these was the United Nations Congress on Public
International Law, which was debated in the working group of the Sixth
Committee General Assembly last year. His delegation believed that the
Congress, which would mark the 50th Anniversary of the Unit.ed Nati?ns,
would have a profound effect on strengthening the role of the United Nations
and in promoting the development and dissemination of international law in
the world, especially in the developing countries. Thus the congress itself
would be a milestone in the history of the development of international law.

His delegation had noted that differences among countries on the agenda
items of the Congress still existed and needed more time for further discussion
and co-ordination. Without a properly negotiated agenda the significance of
the Congress would be weakened. He further stated that government had
always thought highly of and fully supported the activities of the United
Nations Decade of International Law. His delegation would like to see the
Decade concluded with tangible results in strengthening the role of
International Law, world peace and security.

The Representative of Sweden stated that he would like to address two
particular items under the heading "United Nations Decade of International
Law". viz. regional cooperation and the United Nations Conference on
International Law in 1995.

With regard to regional cooperation as a necessary phenomenon he
stated that it was obvious that the United Nations could not deal with each
and every matter that happened in the world and that there were many
regional matters that were amply solved at the regional level and needed not
to reach the level of the United Nations. But at the same time there were
certainly many issues that did come on the agenda of the United Nations and
it was increasingly important that those matters were studied at the regional
level also and that sufficient preparation was made at that level in order to
enhance the work of the United Nations. The AALCC was in his view an
organization which underscored the importance of regional co-operation. He

24

observed that there were sub-regional groups within the AALCC, such as the
South Asian Association for Regional Cooperation (SAARC).

He stated that the Council of Europe had for many years tried to harmonize,
the legislation in various fields. There were two Committees assisting the
Member States of the Council of Europe in this respect. One of them dealt
with criminal law matters, the other with private law matters. He added that
the Committee for Legal Advisers on Public International Law (CAHDI) was
established a few years ago and meets twice a year. The members of the
CAHDI under the Council of Europe liked to see themselves as a professional
and technical legal forum. The Committee dealt with matters of legal co-
operation in the field of public law. One significant feature of the committee
is that it has no general debate and confines itself strictly to legal matters,
as general statements in that group would touch upon matters that would be
of a political nature and belong to other fora, which is not within the mandate
of CAHD!. The mandate of the CAHDI is to discuss matters of public
international law and to advise the Committee of Ministers of the Council
of Europe. This also means that it never adopt any resolutions although it
may take a decision to order.

Among the matters which are discussed are co-ordination of positions on
items on the agenda of the United Nations General Assembly. They also
discuss matters on the agenda of the Conference on Security and Co-operation
in Europe (CSCE). One item which has been on their agenda for the last
meeting is what happens after the dissolution of the Soviet Union, the
dissolution of Czechoslovakia, the dissolution of Yugoslavia?

In his view the kind of collegiality that a forum of this kind generated
was important if there was a dispute between two Member States. It was
perfectly legitimate for states to have disputes. In fact, the closer the contacts
between two states, the more likely it is that a dispute might occur between
the~. The important thing is that this dispute is solved in a peaceful manner,
be It by negotiations, arbitration or whatever. In situations of this kind the
heads of the legal departments of the Ministries of Foreign Affairs are the
perso~s most likely to deal with the dispute, if these persons are well
acquaInted, they are in a better position to represent their countries.

. As regards the United Nations Congress on International Law to be held
III 1995 he opined that it was important that careful study of the matters
wOUld.be taken up during the conference. It was important that one mad~
ones views known to colleagues in other regions of the world.

The Delegate of India in his intervention emphasized the significance of
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the topic and said that mutual interaction between internati.onallawyers and
co-operation at such fOTa as meetings of the Legal Advisers, the annual
sessions of the AALCC etc. would promote the rule of law in international
relations. In his view the functioning of the AALCC, the briefs prepared by
the Secretariat of the Committee and. its annual sessions contributed to the
realization of the objectives of the UN Decade of International Law.
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(ii) Decisions of the Thirty-third Session (1994)
Agenda item: "The United Nations Decade

of International Law" .

Adopted on January, 21, 1994

The Asian-African Legal Consultative Committee at its Thirty-third
Session:

Having taken note of the Report of the Secretary-General on the United
Nations Decade of International Law contained in Doc. No.
AALCc\xxxIII\Tokyo\94\9.

Reaffirms the importance of strict adherence to the principles of
International Law as enshrined in the Charter of the United Nations;

Reiterates that many of the political, economic and social problems
which riddle the Member States of the International Society can be resolved
on the basis of the rule of law;

Welcomes the various initiatives taken by Member States of the Committee
in the implementation and observance of the Decade;

1. Requests Member States to continue to give serious attention to the
observance and implementation of the Decade;

2. Requests the Secretary-General to apprise the Secretary-General of
the United Nations of the initiatives taken by the Committee in this
regard;

3. Decides that the item be given serious attention and that it be placed
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on the agenda of the Meeting of the Legal Advisers of Member
States of the Committee to be convened at the UN Office in New
York during the Forty-ninth Session of the General Assembly;

Notes with appreciation the efforts of the Government of Qatar to
convene an International Conference on the International legal Issues Arising
under the United Nations Decade of International Law and strongly
recommends that all the Member States participate at high level;

Directs the Secretariat to continue its efforts towards the realisation of
the objectives of the U.N. Decade of International Law; and

Decides to place the item the "U.N. Decade of International Law" on the
agenda of its Thirty-fourth Session.
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(iii) Secretariat Brief
The United Nations Decade of International Law

The present report has been prepared pursuant to General Assembly
Resolution 47/32 of November 25, 1992 entitled "United Nations Decade of
International Law" whereby the Assembly inter alia invited all States and
International Organizations and institutions referred to in the programme for
activities to be commenced during the second term (1993-94) of the United
Nations Decade of International, to undertake the relevant acti vities mentioned
therein and to submit to the Secretary-General reports for submission to the
General Assembly at its Forty-eighth Session.

Following upon the adoption of the United Nations Decade of International
Law-the Asian-African Legal Consultative Committee has considered this
item at successive sessions since 1990 and proposes to do so at its thirty-third
session to be held in Tokyo, Japan-in early 1994. Besides the Secretary-
General of the Asian-African Legal Consultative Committee proposes to
hold consultations, as in the preceding years, with the legal advisers of
member States of the Committee.

The Secretariat of the AALCC is actively co-operating with the
Government of Qatar to organize an International Conference on the
International Legal Issues Arising under the United Nations Decade of
International Law. The Conference proposed to be held in March 1994 is
designed and expected to promote the objectives of the United Nations
Decade of International Law.

During the Second term of the United Nations Decade of International
Law the AALCC proposes to continue to urge Member States which have
not already done so to consider ratifying or acceding to multilateral
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conventions. The Secretariat of the AALCC in fulfillment of its advisory
functions would continue its endeavours to promote the acceptance of and
respect for the principles of international law by urging that they ratify or
accede to such international instruments as the Convention on the Law of the
Sea 1982, the Basal Convention on the Control of Transboundary Movement
of Hazardous Wastes and their Disposal 1990, the Bio-diversity Convention
1992 the Refugees Convention 1951 and 1967 Protocol thereto, to name but
a few.

The AALCC shall continue to furnish assistance to Member States of the
Committee to facilitate their participation in the process of multilateral treaty
making, their adherence thereto and the implementation of multilateral
treaties in accordance with their national legal systems. The modest endeavours
of the Secretariat to render assistance in preparing for the Second International
Conference on Human Rights may be mentioned in this regard.

The AALCC attaches great significance to the cardinal principle of the
peaceful settlement of disputes and shall during the second term of the
Decade of International Law inter alia undertake an in-depth study and
detailed consideration of the proposals of the United Nations Secretary-
General contained in his report entitled "Agenda for Peace". The Secretariat
of the AALCC is working in close collaboration towards organizing an
International ~onference on International Law in Doha during March 1994.
At the proposed International Conference an item entitled "the Peaceful
Settlement of Disputes" shall be considered at length by representatives of
Member States of the AALCC and other participants. The said Conference
may, perhaps, adopt a recommendation or resolution in that regard.

The Committee at its thirty-second session held in Kampala (1993) inter
alia appointed an open ended Working Group with a core membership of
Egypt, China, Ghana, India, Indonesia, Japan, Nigeria, Qatar, Saudi Arabia,
Tanzania and Uganda to consider and advise the Secretariat in the preparation
of a study based on the recommendations of the United Nations Secretary-
General as set out in his report entitled "Agenda for Peace".

. The Secretariat of the Committee has been closely following and, from
time to time commenting on, the work of the Special Committee on the
Charter of the United Nations and on the Strengthening of the Role of the
Organization. The Secretariat proposes to continue to monitor the work of
the Special Committee with regard to the peaceful settlement of disputes. As
regards the ways and means of encouraging wider use of the role of the
International Court of Justice and its wider use in the peaceful settlement of
disputes the Secretariat of the AALCC proposes to update and expand its
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preliminary study on the role of the International Court of Justice in the
settlement of environment disputes.

With respect to disputes stemming from international economic and
trade law matters the Secretariat of the AALCC shall during the second term
of the Decade continue to exhort and urge Member States to resolve their
differences in accordance with the arbitration and/or conciliatory rules framed
by the UNCITRAL. Th~ Com~ittee shall also end~avo.ur to ex~an? and
enlarge the activities of Its Regional Centres of Arbitration functioning at
Cairo and Kuala Lumpur. Steps would also be taken to make operational
similar centres at Lagos and Tehran.

The Secretariat of the AALCC shall continue to study the progress of
work of the International Law Commission and to comment thereon as part
of its modest contribution to the progressive development and codification
~f international law. The Committee attaches great significance to the items
currently on the agenda of the ILC as they are of particular relevance/
significance to its members. Earlier at its Kampala session the Committee
had adopted a Declaration on Human Rights which has since been distributed
as a Working Paper of the PREPCOM of the Conference on Human Rights.

In the matters relating to environment and Development the Secretariat
while engaged in the analysis of the international instruments adopted by
UNCED at Rio in June 1992 now proposes to undertake the study ofthe legal
aspects of prevention and reversal of desertification. The Secretariat of the
AALCC proposes to convene conjointly with the UNEP a meeting of group
of legal experts to consider this matter.

I
During the second term of the UN Decade of International Law the

Secretariat of the AALCC expects to make further progress in its study on
the legal aspects of privatization of State Owned Enterprises which, while
serving the interest of its Membe r States, it is hoped would contribute to the
development of the law on tha subject. In the field of refugee law the
Secretariat's work on model legis lation on refugees aimed at enlarging the
definition of the term "refugee" to conform to fresh perceptions and existing
~ities shall be intensified and, perhaps, completed during the present term
of the Decade of International . aw. The Secretariat of the AALCC is
Working in close co-operation with the office of the UNHCR and the
Organization of African Unity in this matter.

In connection with the objective of encouraging study, dissemination
and wider appreciation of international law the Committee continues to print
the Reports of its annual sessions and the verbatim records thereof. Recently
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the Secretariat published a combined report of its annual sessions held
between 1987 and 1991. A noteworthy feature of that volume is that the
research studies prepared by the Secretariat of the Committee on some select
agenda items have been reproduced in that report. In this the report has made
a departure from the past practice and the report is Secretariat-study oriented
rather than focussing on the deliberations thereon at the annual session of the
Committee.

The AALCC Secretariat is of the view that the International Conference
on International Law proposed to be held in Doha in March 1994 and the
proposed publication of papers, presented there would inter alia promote the
objective of the study, dissemination and wider appreciation of international
law. The Secretariat's in-house training programme under which junior and
medium-level officials of member states are imparted in-house training
would also lend support to this objective.

Finally, it may be stated that the Secretariat ofthe AALCC shall continue
to liaise and co-operate with other competeqt regional organizations and
specialized agencies of the United Nations in the fulfillment of its proposed
activities and programme of work aimed a~ realizing the objectives of the
United Nations Decade of International LaW.

(

j
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ANNEX
United Nations Decade of International Law

Report of the Secretary-General on a Preliminary operational plan
for a possible United Nations congress on public internationallaw*

I. Introduction
On 25 November 1992, the General Assembly adopted resolution 47/32

entitled."United Nations Decade ofInternational Law", to which was annexed,
as an integral part thereof, the "Programme for the activities for the second
term (1993-1994) of the United Nations Decade of International Law".
Section V, paragraph 3, of the Programme reads as follows:

"The Secretariat, on the basis of informal consultations with the
members of the Sixth Committee, should draw up a preliminary
operational plan for a possibli United Nations Congress on Public
International Law, based on the proposal that the congress should be
held in 1994 or 1995, and within existing resources and assisted by
voluntary contributions, and submit it to the Sixth Committee for
consideration by general agreement at the forty-eighth session of the
General Assembly."

Furthermore, in paragraph 7 of the resolution, the General Assembly
requested the Secretary-General to submit to the Assembly at its forty-eighth
session a report containing the above mentioned plan.

Pursuant to these requests, informal consultations were arranged on 14
and 27 May 1993 with members of the Sixth Committee on a draft preliminary
operation plan for a possible United Nations Congress on Public International
Law.

The present preliminary operational plan takes into consideration the
. relevant provisions of General Assembly, Resolution 47/32 and views

expressed during the said informal consultations. It is designed to assist the
Sixth Committee in the consideration of this question at the forty-eighth
session of the General Assembly.

O. Purpose of the Congress

While the precise theme of the Congress would have to be decided by
the General Assembly, upon the recommendation of the Sixth Committee,

~eproduced from UN Doc. No. Al48/435 of 29 September 1993.
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the fact that the Congress would take place within the framework of the
United Nations Decade of International Law indicates that its purpose would
be the promotion of the role of international law in international relations.
The Congress should be organized in such a way as to ensure that all major
legal systems, all regions and all segments of the international legal profession
would have an opportunity to be heard and to be represented.

In making its decision on the theme of the Congress, the General Assembly
may wish to consider that the Congress might address both theory and
practice of international law, and take into account the fact that the teaching
and dissemination of international law is of great importance, in particular
to States that have recently joined the international community.

III. Timing of the Congress

The Congress should be convened at United Nations Headquarters, in
New York, not earlier than 1995, in order to allow sufficient time for its
preparation. The General Assembly, upon the recommendation of the Sixth
Committee, would have to take a decision as to the timing and the duration
of the Congress. The following possibilities could be envisaged as to the
precise timing of the Congress

(a) The Congress could be held in conjunction with a session of the
Special Committee on the Charter of the United Nations and on the
Strengthening of the Role of the Organization;

(b) The Congress could be held in conjunction with a regular session
of the General Assembly (Sixth Committee);

(c) The Congress could be held at a time independent from any other
planned meeting.

If the Congress was to be held in conjuction with a session of the Special
Committee on the Charter, as suggested by some delegations during the
informal consultations, or in conjunction with a regular session of the General
Assembly (Sixth Committee), as also suggested by other ,delegations, the
following considerations, iter alia, would need to be taken into account in
deciding between these two options: the extent of the presence in New York
for the purpose of the session in question of members of delegations who
would also attend the Congress; the extent of financial assistance provided
for delegations from the least developed countries with respect to participation
in that session; the other meetings and activities taking place at that time; and
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the availability of large conference rooms, in particular the General Assembly
flail. and other conference services. *

The duration of the Congress should not exceed five working days; it
should not be less that three working days ~ince hthesubjec.tsdto fbe.covere~
are too vast to be addressed meanlOgf~l1y. 10 a sorter peno 0 tl~~, an
. shorter period of time would not justify the travel by many participants

SllaCC a
to the Congress to New York.

IV. Organization of Work
The General Assembly, on the recommendation of the Sixth Committee,

would have to take a decision on the specific topics to be discussed at the
Congress.

Each day of the congress could be divided into either two plenary
meetings, i.e., one in the morning (10 a.m. - I p.m.) and one in the afternoon
(3 p.m. - 6 p.m.); or a plenary meeting in the m~rning and ?~e .or mo~e
consecutive, not simultaneous, working group meetings on specific Issues 10

the afternoon. All the necessary services and facilities (conference rooms,
including the General Assembly Hall, simultaneous interpretation from and
into all official languages of the United Nations, recording of the proceedings,
distribution of documents, etc.) would have to be available.

It is suggested that, during each plenary meeting, a number of selected
speakers would lead the discussion on specific topics. This could be followed
by interventions from the floor (comments, questions and answers).

In view of the importance of the Congress an opening and closing
statement may be made by a high-ranking individual, who is well-known in
the field of public international law.

The Congress would also benefit from a properly organized coverage of
its work by the mass-media, including television, newspapers and magazines.
Publishing the materials of the Congress for distribution to various educational,

search, governmental, judicial and public institutions throughout the world
COuldalso be considered, but would depend on the availability of resources.

• Issues Regarding Participation in the Congress
Participants

Participation in the Congress would be broadly-based and it should be

USe of the General Assembly Hall for the purpose of the Congress during a session of the Assembly
require special arrangements,
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open to all those interested in international law, both in theory and in
practice, and particularly to the following:

(1) Members of the International Court of Justice;

(2) Members of the International Law Commission;

(3) Diplomats/delegates to the Sixth Committee;

(4) Officials from the legal offices of the ministries of foreign affairs
and of the ministries of justice;

(5) National judges;

(6) Members of Parliament;

(7) Professors of public international law and of related subjects (for
example, political science, international relations and international
organizations);

(8) Officials from legal offices of international organizations, including
regional organizations;

(9) Representatives of non-governmental organisations active in the
area of public international law and which have consultative status
with the Economic and Social Council;

(10) Representatives of the media dealing with issues of international
law on a regular basis. *

B. Notice to participants

The best way of reaching the participants under categories (3) to (7)
would be by a note verbal to the Permanent Representatives, requesting them
to inform their Governments about the Congress. The Governments would,
in turn, be requested to publicize and transmit the information to all prominent
individuals under categories (3) to (7). A background note containing
information about the Congress and promoting its purposes and relevant
activities could be prepared by the Secretariat and attached to the note verbal.
The Governments could also be requested to publicize the background note,
without cost to the Secretariat. Letters of invitation could be sent from the
Secretariat to the members of the International Court of Justice and the
International Law Commission. Similar letters would be sent to the other
categories of participants (categories (8) to (10) in para 14 above). An

* A decision could also be taken to allow a limited number of observers from the general public, which might
be interested in attending the meetings of the Congress.
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propriate procedure would need to be devised to widely publicize the
iongress, such as notices in leading journals of public international law.

c. Decisions regarding admission
It is important to avoid an unbalanced regional representation of t.he

articipants in the Congress. It would th~refore seem helpful to require
~dvance registration for the Congress, whlc.h, except for m~m~ers of the
International Court of Justice and the International Law Commission, should
be in the form of a request for admission: If provis~onallimits were to be put

the number of participants from a particular region or country, they would
~:ve to be readjusted in light of the results ~f the. registration process. !he
"first come first served" principle should, 10 this context, be taken into
account. In the case of countries with a very large number of interested
individuals, any other criterion would not be workable. It should be borne
in mind that the congress is not intended only for persons who have achieved
international recognition. The final decision as to admission could rest with
either of the following:

(a) the Sixth Committee, possibly through the regional groups;

(b) the Secretariat.

The total number of participants would of course depend on the capacity
of the conference rooms available at the time of the Congress.

D. Selection of speakers

The selection of speakers for the Congress should also meet the
requirements of balanced regional representation and of expertise of the
speakers in each of the particular topics of discussion. For practical
considerations, once the General Assembly has decided on the topics to be
discussed at the Congress, the selection of the speakers should be made by
the Secretariat, in consultation with the members of the Sixth Committee.

VI. Financing of the Congress

As indicated above, General Assembly resolution 47/32 provides that the
CongreSS should be held within existing resources and be assisted by voluntary
COntributions. Since it would still involve programme budget implications,

wever, and involve commitment of United Nations resources, it would be
llecessary for the Secretary-General to submit a statement of programme

get implications of any draft resolution on the holding of a Congress.
view of the financial restrictions placed on the Congress, preparations
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would be dependent to some extent on the availability of extra-budgetary
resources.

It is anticipated that staff resources for substantive preparation of the
Congress and for substantive servicing of its meeting could be accommodated
from within the staff resources of the Office of Legal Affairs. The other
major costs arising would relate to conference servicing, public information
coverage and travel and subsistence of at least some of the participants.

A. Conference servicing and public information coverage

On a theoretical full cost basis, all three options for the timing of the
Congress described in paragraph 6 above would have the same financial
implications for conference services. However, under options (a) and (b) and
provided the length of the session of the Special Committee on the Charter
or of the Sixth Committee was reduced accordingly, resources from within
the entitlement of either one of those organs could be used to service the
Congress, in which case no actual additional costs would be involved for
meeting services. As to option (c), the pattern of the biennial schedule of
meetings is such that from mid-January to the end of July all permanent
resources are fully utilized. Unless the Congress were to be held either in
the first two weeks of January or the first two weeks of August, financial
costs for the recruitment of free-lance conference servicing still would be
involved.

A substantial component of conference servicing costs, however, consists
of the processing, translation, and printing, of documentation. If the
documentation for the Congress is kept to a minimum (for example, limited
to the Congress programme, a list of participants and compilation of summaries
of main statements), it is anticipated that the costs of conference servicing
can be absorbed within existing resources.

As regards public information coverage of the Congress, it is not
anticipated that requirements could be absorbed within existing resources.
Depending on the nature and degree of coverage, and the regular demands
on services of the Department of Public Information, additional resources
would be required.

B. Travel and subsistence

The participation of designated speakers would be one or the prerequisites
of the Congress. In order to ensure that financial considerations do not
constitute an obstacle to their participation in the Congress, it is crucial that
travel costs and subsistence for the period of their participation in the
Congress be covered.
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The travel and subsistence cost of speakers could not be borne by the
United Nations within existing resources. They would thus have to be borne
through financing from external sources, such as voluntary contributions, or
directly by the Government of each speaker. Participation may thus depend
on the availability of extra-budgetary resources or contributions in kind. It
is hoped that the travel and subsistence costs of speakers will be borne by
their respective Governments.

c. Possible external sources of financing

In its decision to hold the Congress, the General Assembly may wish to
include an invitation to Governments and non-governmental institutions,
including non-governmental organizations, to make voluntary financial
contributions towards the financing of the Congress, or .to cover particular
costs, such as the travel and subsistence costs of speakers (see paras, 21-23
above), and to authorize the Secretariat to solicit contributions from non-
governmental sources. In accordance with the Financial Regulations and
Rules of the United Nations, a trust fund would have to be established by the
Secretary-General for receiving financial contributions. It will not be possible
to estimate the extent of financing that might be available from voluntary
contributions until approaches are made to possible donors.

With respect to non-governmental sources, and with the authorization of
the General Assembly, voluntary contributions could be solicited, for example,
from individuals by means of general solicitations (for example, in relevant
journals or publications). In addition, private-sector corporations and
enterprises (for example, legal publishers), as well as major foundations and
philanthropic institutions, could be approached to make contribution, or to
undertake to cover particular types of costs. Contributions could also be
solicited from professional and academic associations, and non-governmental
organizations concerned with international law.

It should be underscored that, as stated in paragraph 18 above, unless
such financial issues are settled, no activity relating to the convening of the
Congress can be set in motion.
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III. The Law of the Sea: The Work of the
PREPCOM and The U.N. Secretary-

General's Informal Consultations (1993)

(i) Introduction

The item "Law of the Sea" has been on the agenda of the Asian-African
Legal Consultative Committee since its Colombo Session (1971) and the
AALCC has played a significant role in the negotiations culminating in the
UN Convention on the Law of the Sea. The United Nations Convention on
the Law of the Sea, 1982 is the culmination of over 14 years of work
involving participation by more than 150 countries representing all regions
of the world, all legal and political systems, and all degrees of socio-
economic development. These countries convened for the purpose of
establishing a comprehensive regime "dealing with all matters relating to the
law of the sea - bearing in mind that the problems of ocean space are closely
interrelated and need to be considered as a whole." The elaboration of the
Convention represents an attempt to establish true universality in the effort
to achieve a just and equitable international economic order governing ocean
space.

The Committee at its twenty-fourth session held in Kathmandu (1985)
decided that the item "Matters relatable to the work of the Preparatory
~mmission for the International Sea-Bed Authority and for the International
Tribunal for the Law of the Sea" (hereinafter called the PREPCOM) would
be on the agenda of the Annual Session of the AALCC. The Secretariat of
~ AALcc has thereafter continued to monitor the progress of work in the
Co PCOM and has presented reports to the successive sessions of the

mmittee.

The PREPCOM was established when the United Nations Conventions
the Law of the Sea was adopted in 1982. It was entrusted, inter alia with
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the task of elaborating rules and regulations for the various organs of the
proposed Internatinoal Sea-Bed Authority which is to organise and control
activities in the International Sea-Bed Area, described as the "Common
Heritage of Mankind". The PREPCOM was also given the mandate to pave
the way for the early and efficient establishment of the Enterprise - the Sea-
Bed Mining arm of the Authority, to draw and adopt a mining code, to study
and tackle the problems of land-based producer States likely to be most
seriously affected by the Sea-Bed production, and to formulate regulations
for the International Sea-Bed Tribunal. All these tasks were to be carried out
in various organs of the PREPCOM including the General Committee, the
Plenary and the four Special Commissions.

On 2nd April, 1993, the Preparatory Commission, after eleven years of
protracted negotiations and assiduous work adopted its draft provisional
final report. The list of pending issues which are annexed to the provisional
final report indicates that the effort to resolve them in PREPCOM will not
be continued and the existing pattern of meeting would stop. Instead, the
focus will be on the informal consultations organised by the U.N. Secretary-
General which are now open ended. The Secretariat of the AALCC in
compliance with its mandate monitored the progress of work in the PREPCOM
during its eleventh session held in Kingston (Jamaica) from 22nd March to
2nd April, 1993, and also the developments in the Informal Consultations
which held three meetings in 1993.

Thirty-third Session: Discussions

The Assistant Secretary-General, Mr. Asghar Dastmalchi, while
introducing the subject "Law of the Sea" stated that the Brief prepared by
the Secretariat set out a report on the work of the Preparatory Commission
for the Internatinal Sea-Bed Authority and for the International Tribunal for
the Law of the Sea, as well as a report on the United Nations Secretary-
General's Informal Consultations on the UN Convention on the Law of the
Sea. He pointed out that an item entitled 'Progress of the Work of the
PREPCOM has been included in the programme of work of the Secretariat
following upon a decision of the Committee at its twenty-third Session held
in Tokyo in 1983 and the Secretariat has since then been monitoring the
progress of work in the PREPCOM and the item has been considered at
successive sessions of the Committee since its twenty-fourth Session held in
Kathmandu in 1985. It was last considered at the thirty-second Session of the
Committee held in Kampala in 1993.

The Assistant Secretary-General observed that at the summer meeting of
its Tenth Session held in New York in August 1992 the PREPCOM had
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deCided to complete the task of adoption ~f its final report in the .course of
° ext meeting. The purpose of the meetmg of the Eleventh SeSSIOnof the
;S~pCOM was, the~efore, limite~. The spring. session w~s not intended to

negotiating session but a seSSIOnfor adopting the various reports of the
be~pCOM. In his opening statement at that Session, the Chairman Mr. ~ose
P is Jesus, clearly stated that following consultations in the General Committee
~the Preparatory Commission it had been agreed that the draft final reports
:ould not be Negotiating instruments" but a summary of the PREPCOM's

do ussions over the last eleven years. He had therefore proposed that the
ISC .. . d h ld tdiscussions be focussed only on correctmg maccuracies an s ou no

include substantive statements.

As regards the future work of the Preparatory Commission, the Assistant
Secretary-General stated that the PREPCOM had inter alia decided: (a) not
to hold any meetings in the course of this year; (b) to make provision every
year for the United Nations servicing of a two-we~k annual session of the
PREPCOM until the entry into force of the Convention; (c) that the need for
the effective holding of the annual session of the PREPCOM will be decided
by the Chairman of the PREPCOM in consultation with the Chairmen of the
Reginoal Groups and interest Groups. The Chairman of the PREPCOM will
also decide the precise date for such a meeting and (d) The General Committee,
acting on behalf of the PREPCOM as its executive organ for the
implementation of resolution II, will meet for the two or three days annually
to consider matters related to the implementation of resolution II and to
continue the monitoring of the implementation of the obligation of the
registered pioneer investors.

He pointed out that when it became clear that a solution to problems with
certain aspects of the deep sea-bed mining provisions of the Convention on
the Law of the Sea inhibited the industrialized States from ratifying or
acceding to it, or even signing it, the Seretary-General of the United Nations
took the initiative, in July 1990, of convening informal consultations with a
view to promoting a dialogue to address the issues in question. The Secretary-
General of the AALCC participated in two rounds of the informal consultations

ld during the last year. The brief prepared by the Secretariat incorporates
!he report of the Secretary-General's participation at the consultations convened
In April and November 1993.

The Secretary-General's Note proposed the establishment of an initial
thority whose function would be restricted primarily to continue with the

ions being carried out by the PREPCOM with respect to pioneer investors
lUding training programmes and receiving and processing of new
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applications. It would also implement the decisions of the PREPCOM,
monitoring and receiving the trends of.development relating to the deep sea-
bed mining activities including the protection of the marine environment and
setting up of regulations covering activities related to deep-seabed mining
and monitoring their implementation. The Initial Authority would also have
the function of contracting with investors or other entities, establishment of
necessary subsidiary bodies and continuing consultations on resolutions of
such issues which would be pending after the United Nations Secretary-
General's Informal Consultation or at the time of entry into force of the
Convention. Although this possible structure received widespread support
from most of the delegations, the industrialized countries continued to work
for restricting even further the functions of the Initial Authority to the
minimum. During the three rounds of the consultation the same tussle
prevailed especially on the subjects like Initial Enterprise, the structure and
composition of the organs of the Initial Authority, the Secretariat, the expenses
of the Initial Authority, etc.

He observed that the discussion on the "Draft texts governing the Regime
for Deep Sea-bed Mining" clearly indicated the existence of divergency
among the developing and the industrialized countries. While the former
continued to advocate the principle of common heritage of manking and the
provisions of the Convention on decision-making in the various organs of the
Authority, the latter insisted on changing and amending the provisions of the
Convention to conform to their needs with the realities of the present world
market economy. They emphasized on chamber voting procedure for decision
making in the Council which would guarantee virtual veto in all decisions
in the Council and very limited functions for the Enterprise. They were also
against mandatory transfer of technology, and rejected the idea of
compensation for economic loss arising from new minerals from the area as
unrealistic. They were opposed to transfer of technology and a review
conference.

During the August Meetings, an anonymous paper called 'The Boat
Paper', purported to have been prepared by representatives of several developed
and developing States was circulated among the delegations as a contribution
to the process of consultations. It is clear that majority of the developing
countries could not have been parties to it and were neither consulted nor
supported its content.

At the November consultations, the representative of Sierra Leone,
introduced a new paper referred to as the "Non-Paper" which was said to
have been prepared by the representatives of the delegations primarily {rom
the Group of 77. The paper underscores difficulties of achieving the major
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amendments incorporated in t. e "Boat Paper" representing t~e position of
industrialized counties which would make radical changes to part XI of the
Convention. Such changes would take a long time to be negotiated with the
Group of 77. In the meantime, now that the Convention is about to enter into
force, it was necessary to make provisional measures for the interim period
before commercial exploitation of the minerals becomes feasible so as to
avoid the existence of a vacuum during which dual regime would 'exist -
the Convention regime and the traditional high sea freedoms regime.

He also pointed out that the United Nations Convention on the Law of
the Sea, 1982, having received the Sixtieth instrument of ratification on 16th
November 1993 is now poised to enter into force on 16th November 1994,
in accordance with Article 308, paragraph I of the Convention. The entry
into force of the Convention is expected to have a marked impact on the
practice of States, in particular those which are parties to the Convention, and
the activities of a number of international organizations competent in the
fields of ocean affairs. The entry into force of the Convention would, among
other things, consolidate and reinforce the provisions which have already
received general acceptance. It needs however to be emphasized that the
establishment of the date of entry into force of the Convention affects the
programme of work of the PREPCOM. As the Secretary-General of the
United Nations has pointed out in his report the Commission would inter alia
have to

(a) Convene the Group of Technical Experts, established in accordance
with the Statement on the implementation of Resolution II, "within three
months" from 16 November, 1993 to review the state of deep seabed mining
and to make an assessment of the time when commercial production may be
expected to commence, pursuant to the decision of the Commission. If, as
a result of the review and the assessment, the Group of Technical Experts
concludes that commercial production will not take place for an extended
period of time, the PREPCOM shall recommend to the Authority that the
annual fixed fee payable under Annex III, Article 13, paragraph 3 be waived
for a relevant time;

(b) Submit its final report on all matters within mandate, except those
relating to the International Tribunal for the Law of the Sea, to the Assembly
of the International Sea-Bed Authority at its first session, to be held "on the
date of the entry into force" of the Convention,

(c) Submit the report regarding practical arrangements for the
establishment of the International Tribunal for the Law of the Sea meeting
of States Parties to the Convention, to be convened within "six months" from
16 November 1994; and
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(d) Transfer its property and records to the International Sea-Bed Authority
and dissolve itself at the conclusion of the first session of its Assembly.

The Assistant Secretary-General stated that the Committee might wish
to consider these matters. Consideration needed to be given not only to the
question of effective participation of the Member States in the Informal
Consultations but also to the issues related to the implementation of the
Convention on the Law of the Sea now that its entry into force was a foregone
conclusion. Member States who had not already done so, might wish to
consider ratifying or acceding to the Convention at an early date. Some
Member States might perhaps require some assistance in the drafting of a
municipal legislation to give effect to and implement the Convention on the
Law of the Sea. The Secretariat proposed to actively collaborate with
international institutions competent in the field of marine and ocean affairs
such as the FAO, UNEP, IOMAC, and the IMO in this regard.

The Delegate of Sri Lanka called upon the States to consider the situation
in the post Sixtieth ratification scenario. Emphasising the importance of
preserving the universality of the Convention he said the efforts of the
developing countries must focuss on the immediately realizable benefits
from areas of national jurisdiction, while the prospects before the deep
seabed mining operations were receding. He called upon the AALCC to
concentrate on this and said that it was for this reason that Sri Lanka had in
1981 proposed the establishment of the IOMAC. He said that greater emphasis
needed to be laid on regional initiatives as it was only through such regional
cooperation, with support of the industrialized countries and international
organization, that developing counties could attain practical benefits.

The Delegate of Indonesia stated that since the Convention would enter
into force on the 16th November 1994 in accordance with Article 308
paragraph 1, it was imperative that the Member States of the AALCC fully
utilized this period to secure universal adherence to the Convention. Such an
achievement was in the interest of the entire international community.

He recalled that many of the provisions in the Convention were the result
of the codification of rules of general customary law like the provisions
governing territorial sea, innocent passage through the territorial sea,
continental shelf and contiguous zone. The Convention also reflected the
international legal regimes as those applicable to the exclusive economic
zone, archipelagic state, protection and preservation of the marine
environment, transit passage through strait, mandatory provisions of the
settlement of dispute and sea-bed mining. All these provisions in light of the
entry into force of the Convention, would need to be consolidated and further
strengthened.
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The delegate further stated that Indonesia as an archipel~gic st~te, attached
. portance to a unified legal regime of the sea to Its national oceanutmost 1m ... .

I. . particular the part relating to archipelagic states. Indonesia in
po ICY in . bilaf Iti the provision of the Convention had concluded several latera·mplemen mg '. . .
a ements with its neighbours on the delimitation of maritime boundanes,
. grel di an agreement on provisional arrangements. There were several
mcu mg .. I thisions which his government considered Important, name y oseother provi . . If. ith the Exclusive Econorruc Zone (EEZ) and the continental she .deabng WI . . I
The legal regime on EEZ had n~w become a part of customary intemattona
law as evidenced by state practice; he added.

R lling the timely adoption of Agenda 21 by the United Nationseca d h .
C & ce on Environment and Development (UNCED) he state t at It setonleren . . I di
out a programme for "the Protection of the Oceans, all kind of seas, me u .mg

I sed and semi-enclosed seas, and coastal areas and the protection,
enc 0 . .. " Thrational use and development of thier living resources. ere was a
compelling need that a follow-up action and measures should be t~en
expeditiously in order to stem further deterioration of the ?ceans and espec~ally
its vast resources. His delegation was therefore gratified by the varIOUS
follow-up actions to Agenda 21. This included es~ablishment of an
Administrative Committee on Coordination Sub-Committee on Ocean and
Coastal Areas by inter-Agency Committee and sustainable development ~d
other follow-up action taken by United Nations Organizations and Agencies.

His government, the delegate stated, had taken some legal ~easures for
the protection and preservation of its marine environment. ThIS ~aw would
serve as a basis for further regulations in different aspects of environmental
management.

Pointing out that it was after long and protracted negotiations this unique
document became the subject of near universal agreement, he was of the
view that all states should ratify the Convention.

The Delegate of Japan stated that the Convention on the Law of the ~ea
was adopted after more than 10 years of marathon negotiations beginnmg
with the Committee on the Peaceful Uses ofthe Seabed and the Ocean Floor.
The Convention is now expected to enter into force on 16th November, 1994.

The efforts initiated by the United Nations Secretary-General were on to
accommodate the view of developed countries as well as new political and
economic conditions that have emerged after the adoption of the Convention
and are essential in ensuring the universal application of the Convention. He
drew attention to the fact that a decade after adoption, there seems to be
Ipprearing an erosion, in some parts of the Convention. Unilateral legislation
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has been introduced by an increasing number of States which apparently
attempt to incorporate only the beneficial parts of the Convention while
neglecting other parts, particularly those which impose duties upon States.
In this sense, a successful conclusion of the Secretary-General's informal
consultations is essential not only for the sake of Part XI itself but also
ensuring the universal legal order of the sea for the entire international
community.

In spite of its historical significance, the States which had ratified or
acceded to the Convention represented only a part of the global community
in terms of geographical distribution, despite efforts to gain the broadest
possible representation.

He called upon the AALCC to regard the deposition of the sixtieth
instrument of ratification as an opportunity to renew efforts to ensure the
universal application of the Convention. International society still had nearly
one year to improve Part XI so that when the Convention entered into force
it would be a document that had the support of the international community
as a whole.

His country as a maritime State having a big stake in the stability of the
legal order of the sea, has been proud of playing an active role throughout
the negotiations. In the negotiations at the Third United Nations Conference
on the Law of the Sea, Japan worked tirelessly for the adoption of a most
widely acceptable Convention.

His delegation believed that the United Nations Convention on the Law
of the Sea when seen in its entirety, deserves positive appraisal despite its
shortcomings related to Part XI, and that the Convention as a whole would
serve the long-term as well as comprehensive interest of maritime States
such as Japan. He emphasized that the Convention would bring an end to
serious legal disorders which were resulted from the unilateral extension of
jurisdiction by coastal states in the past and provide instead an integrated
legal basis on the use of the sea by the international community.

Japan had actively participated in the consultations and is fully prepared
to further contribute to their successful outcome. It is gratifying to note that,
reflecting enhancing awareness of participating States in the consultations by
the UN Secretary-General on the need for the universal application of the
Convention, certain general agreements seem to have emerged with regard
to a future deep seabed mining regime.

With regard to the work of the Preparatory Commission, several
unresolved issues remain due in part to the global political and economic
changes that have occurred since the Convention was adopted.
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Referring to the registration in 1987 of the first group of pionee~ i~vestors,
ly India France Russia and Japan, the Preparatory Commission heldname, , " ..,

. of informal consultations reviewing the manner 10 which the registered
asenes ., f h. investors were to fulfill their obligatoins. Since the adoption 0 t e
Pioneer . . . d P'

d t nding on the Fulfillment of Obligations by the Registere ioneerUn ers a . .
S and their Certifying States Japan and Japanese pioneer Investors,Investor '. .

O ean Resources Development (DORD) had faithfully ImplementedDeep c . di .
. bligations. Among the obligations set forth In the Understan 109 IS

their 0 .' d i Ki. . n for a training programme. At ItStenth ession, convene In ngstonproVISIO ..
. 1992 the Preparatory Commission adopted the Japanese training
In rnme and in the resumed tenth session held in New York threeprogra , . .
candidates from Thailand, Iran, and Republic of K.orea .were nominate? for

. .ng which commenced in May 1993. Each trainee IS currently taking atraJDI . d
ten-month course in his respective field, namely geology, geophysics an
electronic engineering, under the auspices of the Deep Ocean Resources
Development and Geological Survey of Japan, within the framework of
technical cooperation by Japan Internatinal Cooperation Agency (JICA). The
three trainees are expected to playa central role in the future Enterprise.

He reiterated that these next eleven months would be the most crucial
period in the history of the law of the sea negotiations that had been
underway ever since the Committee on the Peaceful Uses of the Seabed and
the Ocean Floor was established and expressed the hope that the consultations
held at the initiative of the Secretary-General would be conducted in a spirit
of compromise and mutual understanding.

The Delegate of Kenya recalled the active role played by his delegation
in the negotiations of the Law of the Sea Convention by introducing the
concept of the Exclusive Economic Zone. He stated that the Convention,
particularly Part XI, represented a compromise between the developed and
developing countries. While supporting the informal consultations convened
by the Secretary-General of the United Nations his Government was of the
view that that forum had no mandate to discuss amending the Convention.
In his view only the PREPCOM, prior to entry into force of the Convention
had the mandate to discuss any such issues and the informal consultations
COuldonly make recommendations. He pointed out that the Convention itself
provided provisions for a review of the Convention. He pointed out that the
Weakness of the provisions of the Conventions could not be tested until they
were implemented. He expressed the view that problems relating to the issue
of decision making would arise when the Convention entered into force.

w the industrialized countries would participate in the work of the Authority
they did not become parties to the Convention, remains a major concern.
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He accepted and supported the need for regional cooperation for promoting
the interest of developing countries as in the instances of the IOMAC whose
training programme had benefitted many countries in the Indian Ocean
region.

The Delegate of China stated that the United Nations Convention on the
Law of the Sea is a great achievement of the international community in the
field of codification and progressive development of international law. It
establishes a new legal regime for the seas and oceans. Although it has some
defects, the Convention is the most comprehensive international legal
instrument on the management of the seas and oceans.

His delegation was happy to notice that the sixtieth instrument of
ratification was deposited with the UN Secretary-General on 16 November
1993 and that the Convention would enter into force on 16 November 1994.
Welcoming this development, he hoped that the largest possible number of
countries would become parties to the Convention. Most of them were not
yet in a position to do so. The effectiveness of the Convention would be
damaged' if the industrialized countries stood outside. The changed economic
and political situations particularly the fact that deep sea-bed mining still
remained far from reality, have made it necessary to adjust the relevant
provisions of Part XI of the Convention.

Appreciating the efforts of the present Secretary-General of the United
Nations and his predecessor to convene the informal consultations on
outstanding issues relating to the deep sea-bed mining provisions of the
Convention he said that States must make full use of the period before the
Convention enters into force so as to find a satisfactory solution to outstanding
issues thus allowing the Convention to be accepted as widely as possible.

In the view of his delegation the PREPCOM had completed its work
related to the preparation of draft rules, regulations and procedures for the
functioning of the Authority and to the practical arrangements for the
establishment of the International Tribunal of the Law of the Sea. He further
stated that the procedures and mechanisms for the registration of the pioneer
investors and the modality of the implementation of the obligations of the
six registered pioneer investors and their certifying states were established.
This was a clear evidence of successful implementation of Resolution II of
the Third United Nations Conference on the Law of the Sea, he added.

Finally, with respect to the forthcoming session of the Prepcom, he
expressed the hope that it will touch upon the issues that may arise from
the entry into force of the Convention, and make practical arrangements.

50

The Delegate of Republic of Korea stated that his delegation was pleased
ote that the sixtieth ratification of the Convention by the Government of

ton h S . & •ana would bring UN Convention on the Law of t e ea Into rorce In
OUY . fhC .•., mber 1994. He pointed out that the Universality 0 t e onvention
1,0ve .. & h . f Iined to be secured Expressing his apprecration lor t e In orma~mal . . .

ltations convened by successive Secretaries-General of the United
consu . hi h brid diff•., . ns he said that these had provided a fora m w IC to n ge rerences
l,abO bed .. Whil . fi dtstanding issues relating to the deep-sea- mmmg, e sans re
onou I· ·N bewith the progress made during the last round ~f consu tations m. ovem r
1993 his delegation expressed the hope that the mfo~al consul~atl?ns would
produce a successful outcome this y.ear. He offered ~IS delegation ~ supp~rt
for success of the informal consultations and the achievement of universality
of the convention.

He also said that his Government submited to the PREPCOM its
application for registration a~ a pionee.r investor and ~or the allocation of a
pioneer area in accordance With resolution II of the Third UN Conference on
the Law of the Sea. He affirmed that the Government of the Republic of
Korea was prepared to lend its full support for the development of the new
international legal regime for the oceans with the entry into force of the UN
Convention on the Law of the Sea.

The Delegate of India stated that the coming into force of the UN
Convention on the Law of the Sea, 1982 is a historic event and would require
all those States who had not already ratified the Convention to review their
position. He expressed the hope that the ongoing informal consultations,
convened by the Secretary-General of the United Nations, would result in the
emergence of a consensus which could be introduced into the Convention on
the Law of the Sea through its existing machinery. That in his opinion would
ensure the due and effective role of each and every State in the Ocean regime.
He expressed the view that States which had made singular investments in
the oceans would ensure the protection of the principle of the common
heritage of mankind.
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(Adopted on January 21, 1994)*

(ii) Decisions of the Thirty-third Session (1994)
Agenda item: "The Law of the Sea"

The Asian-African Legal Consultative Committee at its Thirty-third
Session:

Having Considered the Secretariat Brief on "The Law of the Sea: Progress
of the Work of the PREPCOM and the United Nations Secretary-General's
Informal Consultations" contained in document number AALCCIXXXIIl/
TOKYO/94/6 and having heard the comprehensive statement made by
representative of the Secretary-General;

1. Expresses its appreciation to the Secretariat of the Asian-African
Legal Consultative Committee for the comprehensive Brief and for

1be Delegate of Turkey expressed the following reservation to the decision:

"Turkey supported the international efforts directed to establish a regime of the Law of the Sea which
bas to be based on the principle of equity and which can be accepted by all States. However, the
Convention on the Law of the Sea does not contain the adequate provisions for special geographical
ZOnesand situations and as a consequence cannot succeded to establish a satisfactory balance between
!he conflicting interests. Furthermore the Convention contained no provision for reservation on specific
claUSes. These are the main reasons to prevent Turkey from approving the Convention on the Law of
!he Sea. Although the Convention is about to enter into force, it is still far from getting universal
~Ptance. As the distinguished delegate of Sri Lanka mentioned in his statement, lack of the equitable
~gIme between the conflicting interest is the source of the informal negotiation conducted with the help
of !he Secretary-General of the UN."

"We do not want to create an obstacle for the decision to be taken by the Committee but, my delegation
~ld like to reserve its position on the issue and express clearly that its silence cannot be interpreted

an approval to the resolution which is supposed to be adopted by consensus"
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its participation in international meetings related to the Law of the
Sea;

2. Notes with Great Satisfaction that the United Nations Convention on
the Law of the Sea having been ratified by the requisite sixty States
shall enter into force on 16 November 1994;

3. Urges the Member States who have not already done so to consider
ratifying the Convention on the Law of the Sea;

4. Urges the full and effective participation of the Member States in the
Informal Consultations convened by the Secretary-General of the
United Nations so as to ensure and safeguard the legitimate interests
of the developing countries;

5. Reminds Member States to give timely consideration to the need for
adopting a common policy and strategy for the Interim ~eriod
before the commercial exploitation of the deep seabed minerals
becomes feasible;

6. Urges Member States to cooperate in regional initiatives for the
securing of practical benefits of the new ocean regime;

7. Directs the Secretariat to continue to cooperate with the international
organizations and with such international organizatio?s com~et~nt
in the fields of ocean and marine affairs and to consider assisting
Member States in the formulation and adoption of municipal
legislation for the exploration and exploitation of the natural resources
of the Exclusive Economic Zone;

8. Decides to inscribe on the agenda of its Thrity-fourth Session an
item entitled "Implementation of the Law of the Sea Convention,
1982".
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(iii) Secretariat Brief

The Law of the Sea: The Work of the PREP COM and
the UN Secretary-General's Informal Consultations

(1993)

Progress at the Eleventh Session of the Preparatory Commission

The Preparatory Commission held its Eleventh Session in Kingston,
Jamaica (22nd March to 2nd April 1993). The Secretary-General of the
AALCC participated during the first week of the Conference from 22nd to
26th March 1993. The PREPCOM at its tenth session in August 1992 in New

ork had decided to complete the adoption of the final report at the Kingston
ion. The purpose of the Session therefore was fairly limited and it was

not meant to be a negotiating session but for adopting the various reports
pared by the respective Chairmen, Thus, at the opening statement of the

Commission on 22nd March 1992, the Chairman of the Preparatory
Commission clearly stated that following consultations of the General
Committee of the Preparatory Commission it had been agreed that the draft
final reports would not be "negotiating instruments" but a summary of the

paratory Commission's discussion over the past eleven years. The
ssions he proposed would be only focussed on correcting inaccuracies

should not include substantive statements. Similar statements were made
each of the Chairmen of the other Special Commissions.

Apart from the draft provisional final reports of each of the four Special
'-','-4;JlDrni' ssions, were voluminous annexes representing all the previous reports

each of the Special Commissions which were however not for discussion
for record. It should thus be clear that the Kingston Session was a rather
key affair.
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Informal Plenary of the Preparatory Commission for the Sea- bed Author-
ity and for the International Tribunal for the Law of the Sea

It would be recalled that the informal plenary was assigned the following
functions:

(a) Preparation of rules, regulations and procedures on the administrative,
financial, and budgetary matters pertaining to the various organs of
the Authority (resolution I, para 5(g);

(b) Implementation of resolution II governing preparatory investment in
pioneer activities relating to polymetallic nodules (resolution I, para
5(h);

(c) Preparation, consideration and adoption of the final report referred
to in paragraph 11 of resolution I incorporating therein the results of

~ deliberations on all matters within its exclusive competence and on
all matters within the competence of its special commissions and
other subsidiary bodies as contained in the reports submitted to it by
them for the presentation of the final report by the Chairman to the
first session of the Assembly of the International Seabed Authority;

(d) the general conduct of business; coordination of work of the organs
and subsidiary bodies; and upon the recommendation of the General
Committee, all questions of organization of work;

(e) Presentation of the report of the Preparatory Commission through its
Chairman on the arrangements for the establishment of the
International Tribunal for the Law of the Sea to the meeting of States
Parties convened for the purpose;

(f) All matters not specifically assigned' to the special commissions or
other subsidiary bodies.

The informal plenary had been working on all these issues since the
commencement of the deliberations in 1983. The draft provisional report
prepared for the Kingston Session was an updated version of the report
presented during the summer session. It was on the whole a factual document
narrating in essence what work had so far been done on the implementation
of resolution 2 of the Third United Nations Conference on the Law of the
Sea. This was intended to protect the substantial investments made in the
development in the sea-bed mining technology, equipment and expertise. It
gives an account of the procedures followed for registration of pioneer
investors and the carrying out their obligations including training of personnel
for the authority.

S6

The informal plenary was also responsible for the preparation of draft
les of procedure for the organs of the Authority and substantive progress

~ been made over the years on this score which is reflected in the
asort. However, a number of "hard core" issues of financial and budgetary

rep ., di bstanti Iners, decision-making and elections remain outstan mg smce no su stantia
n:gress could be achieved during all these sessions. Th~ Plenary ~as al~o
~harged with the preparation of d~aft agreements conce.rnmg the rel.atlOnshlp
of the Authority, the United Nations, the host countnes and parties to the
convention on the Law of the Sea and agreement has been reached on these

issues.
The third major item which was the responsibility of the Informal

Plenary was the submission of recommendations concerning administrative
arrangements ofthe Authority, its initial financing and secretariat requirements
as well as staff and financial regulations of the Authority. As the report
indicates, substantial progress has been made in this field, but the details of
the general Principles agreed upon would have to be 'elaborated at a later
date. During the discussions some suggestions were made to reflect the result
of the work of the Commission in a more balanced manner particularly by
the European Community and their allies. There were also some factual
corrections that were suggested to the text. No substantive amendments
however were admissible ..

In his statement at the conclusion of the Conference the Chairman of the
Preparatory Commission indicated the amendments that had been accepted
which would be incorporated in the final report to be circulated later.
However, though the Special Commission has been said to have gone as far
as it can, the list of the pending issues which are annexed to the report is such
that one can hardly consider that the mandate of the Commission has been
accomplished. These issues as identified in the annex to the report were as
follows:

• Provisions in the rules of procedure of the Authority relating to
financial and budgetary matters:

Assembly-rule 104 (proposed annual budget); rule 106 (Contributions).

Council-rule 31 (Submission of the annual budget); rule 34 (Estimate
of expenditures); rule 81 (Finance Committee). .

Provisions in the rules of procedure of the Authority relating to
decision-making:

Assembly-rule 71 (Decisions on the questions of substance); rule 72
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(Decisions on amendments to proposals relating to questions of substance);
Rule 107 (method of amendment).

~~uncil-~.le 53 (Decisions requiring two-thirds majority); rule 54
(Decision requmng three-fourths majority); rule 58 (Procedures for reaching
a consensus); rule 70. (Approval of plans of work submitted by applicants
other than t~e Enterpnse); rule 71 (Approval of plans of work submitted by
the Enterpnse); rule 92 (Method of amendment).

Legal and Technical Commission-rule 38 (Reconsideration of the
proposals); rule 41 (Decisions on questions of substance).

Economic Planning Commission-rule 38 (Reconsideration of the
proposals); rule 41 (Decisions on questions of substance).

Finance Committee-section on decision-making.

3. Provisions in the rules of procedure of the organs of the Authority
relating to elections:

Assembl~-rule 28 (Elections); rule 83, paragraph 3 (Restricted ballotting
for one elective place); rule 94 (Nominations); rule 95 (Order of elections);
rule 100 (Elections).

Council-rule 75 (Equitable geographical distribution and the
representation of special interests).

Legal and Technical Commission-rule 14 (Election of Chairman and
the Bureau).

Economic Planning Commission-rule 14 (Election of Chairman and
the Bureau).

Finance Committee-section on elections.

4. Provisions in the rules of procedure of the organs of the Authority
relating to the issue of observers:

Assembly-rule 93, paragraphs 2-6 (observers).

Council-rule 73 (Participation by observers).

Legal and Technical Commission-rule 56 (Participation by observers).

Economic Planning Commission-rule 55 (Participation by observers).

s. Provisions in the rules of procedure of the organs of the Authority
relating to subsidiary organs:

Assembly-rule 87 (Composition).

Council-rule 83 (Conposition).
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'" }'reparation of detailed recommendations concerning administrative
arrangements of the Authority, its initial financial and secretariat
requirements, as well as staff and financial regulations of the
Authority.

special Commission Ion Land-based Producers

Special Commission I is mandated to reco~mend measures to ass.ist
developing countries, land-based producers of minerals whose economies
will be adversely affected'by t~e deep se~-~d mining ofthos~ minerals. Like
other Commissions, this Special Commission was also established under the
UN Conference on the Law of the Sea, 1982, Resolution I.

In the course of discussions, some progress has so far been achieved, but
bstantial differences of views still remained on some hard core issues. The

draft provisional report of the Commission as contained in document LOSI
PCN/SCN.1I1992/CRP.22 and its four addenda is an attempt to reflect as
dearly as possible what has so far been achieved and it was not supposed to
be for the purposes of negotiations. However, some specific suggestions to
the report were made and those that received general agreement had to be
incorporated in the final report. The European Economic Community in
particular made detailed proposals, some of which were accepted and others
taken note of. It should be pointed out however that the mode of assisting
land-based producers of those minerals who are likely to be adversely
affected has not been fully resolved and negotiations on some of the issues
are the subject of the on-going informal consultations organised under the
auspices of the Secretary-General.

Special Commission II on the Enterprise

The mandate of the Special Commission II is to prepare for the early and
effective operations of the Enterprise after the Convention comes into force.
1be Special Commission for the Enterprise was established in accordance
with Resolution I para 8 of United Nations Convention on the Law of the Sea
Which in para 8 entrusts the Enterprise with the task of:

a) Taking all measures necessary for the early entry into effective
operation of the Enterprise; and

b) Performing the functions referred to in paragraph 12 of Resolution
II.

Para 12 of the Resolution II referred to above deals with the objective
ensuring that the Enterprise is able to carryout the activities in the area in
h a manner as to keep pace with other entities.
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The draft report summarises the deliberations of the Special Commission
II on such issues as the organisational structure of the Enterprise, the
devel~pment of policies and feasibility studies in preparation for the early
operation of the Enterprise in the operational options for the Enterprise. An
annex to the draft report contains annotation of those provisions of the
United Nations Convention on the Law of the Sea that relate to the structure
and organization of the Enterprise. In introducing his report the Chairman of
the Special Commission Mr. Lennox Ballah (Trinidad and Tobago) stated
that he had attempted to present a summary of the Committee's discussions
on all the areas. In his view the report reflected a fair representation and
record of the discussions. The comments thereto will be reflected in the
report which he would submit at the end of the Session.

By and large the representatives of developing countries and most other
delegations agreed with him. The European Community were however of the
view that the report did not reflect the state of discussions in the Special
Commission on certain issues. They therefore represented a long list of
amendments which in their view should ensure that apart from the report
constituting a record of agreed provisions, it should also indicate clearly the
differences that remained at this stage. The Chairman however pointed out
that since this was not a negotiating session, only amendments which were
agreed by all States could be incorporated in the body of the report. Otherwise
such amendments could only be added to the report as separate annexes.

Eventually, the Chairman was entrusted with the responsibility to hold
further consultations with the delegates representing different points of
views and reflect the outcome if any, for final adoption. He held these
consultations during the Session and in his final statement presented to the
Plenary at the conclusion of the session, he has reflected all the views that
were expressed and specific amendments that had been agreed to. These will
be incorporated in the texts of the final document to be issued and circulated
to all delegations.

Special Commission III on Sea-bed Mining Code

The Special Commission III which has been charged with the tasks of
preparing rules and regulations to govern the exploitation of the deep sea-
bed, had before it a draft final report and an addendum. The report, like
reports of other Commissions, was an account of what the Special Commission
has so far done over the last ten years in the preparation of sea-bed mining
code. The addendum itself contains detailed provisions on draft regulations
on prospecting exploration and exploitation of polymetallic nodules in the
area and has a working paper presented by the Secretariat on labour, health
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d safety standards aspects. It also has various documents prese?ted by
anates and interests groups as amendments to the .draft regu.latlOns on
St pecting exploration and exploitation of polymetallic nodules 10 the area.
pro~he other reports presented by other Commissions, the report w~s not
As f otiations but only for indicating what has so far been achieved.
meant or neg . .

The report contained details of the discussions of the Spec~al Com~ss~on

h
. es as administrative procedures relating to prospectmg exploitanon

on sue ISSU .. t ti nand
t sfer of technology to developmg countnes, pro ec 0

of the area, ran . . .. . h d labour. f marine environment from activitittes 10 t e area an ,
PreservatIOn 0 . D· theh d afety standards for deep sea bed mining operatIOns. unng
h~alt ~n s me of the amendments proposed were found to be generally
diSCUSSion,so f h Ch . f thet ble and these were reflected in the statement 0 t e airman 0

acce~ ~ C mmission at the conclusion of the session. It was pointed out that
~~~~gh ~ome issues remain to be resolved, some provisions of. the draft

. . de have met with the approval of all the representatives. The
mmmg co fI d h ade. ed conclusions state that the present report re ecte t e progress m
revts id . f . d c mentstill now by the Special Commission in the const er~tlOn 0 :anous 0 u .

. ing the draft mining code It also sheds light on Issues that requirecompnsl . .. ... b h
further consideration. Thus issues requmng further conSideration Will e t e
subject of the on-going informal consultations organised by the U.N. Secretary-

General.

Special Commission IV on the Tribunal for the Law of the Sea

It will be recalled that a Special Commission was mandated to make
practical arrangements for the establishment of Internation~l !ribunal for the
Law of the Sea in Hamburg, Germany. The Special Commission has ?ver the
years been involved in the discussion of various aspects of the e.st~bhshment
of the tribunal. The draft final report of the Preparatory Commission co:ers
a broad range of topics, such as judicial procedure including reco~mendatlOns
on the draft rule of the tribunal, international agreements including the hea~-
quarters agreement between the Tribunal and Germany; and the relati~nshlp
agreements including recommendations on arrangements between the Tn~unal
and the United Nations International Sea-Bed Authhority and the InternatIOnal
Court of Justice. The r~port also contains recommendations and administrative
arrangements including those on the initial financing and budget of the
tribunal.

Similar to the other reports, the document was examined only to determine
Whether it accurately reflected the work of the Special Commission. In many
respects this particular Special Commission can be said to have completed
its task.
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Future Work of the Preparatory Commission

During the concluding Session, the Chairman of the Preparatory
Commission for the International Sea-Bed Authority and for the International
Tribunal for the Law of the Sea, Mr. Jose Luis Jesus (Cape Verde) made
some proposals as to the future work of the PREPCOM. He made a reference
in particular to the possibility that the final solution of the pending issues
should be sought at the appropriate time and in his view negotiations should
be focussed on negotiating a "Framework Agreement" before the entry into
force of the UN Convention on the Law of the Sea. In his view, Part XI of
the Convention on the Sea-bed mining regime, is a source of practical
difficulties for several States and many of the pending "hard core" issues
arise from those practical difficulties. The efforts of the Secretary-General
in the open-ended informal consultations on the Law of the Sea are precisely
aimed at dissolving these hard core issues to enable the Convention to obtain
universal acceptance and ratification.

Nevertheless it is doubtful whether a so called "Framework Agreement"
which would in effect mean a new treaty would be acceptable. The PREPCOM
itself has not even managed to complete the work assigned to it by the
Convention in the eleven years that it has been engaged in these negotiations.
It is highly unlikely that a Framework agreement can be negotiated in the
near future. Certainly it should not hold up the ratification process bringing
into force the 1982 Convention which involves far more than Part XI.

On the recommendation of the General Committee, the Commission
decided not to hold any more meetings in the course of this year. Since the
Preparatory Commission was established with the mandate extending to the
coming into force of the Convention, it could not adopt definitively its
reports and therefore only took note of them. However, the existing pattern
of meetings would not be continued as the Preparatory Commission has
substantially completed the work it could realistically be expected to
accomplish. On the recommendation of the General Committee the following
future programme of work was approved:

a) not to hold any more meetings in the course of this year;

b) to make provision every year for the United Nations servicing of a
two-week annual session of the Preparatory Commission, until the
entry into force of the Convention;

c) the need for the effective holding of the annual session of the
Preparatory Commission will be decided by the Chairman of the
Preparatory Commission in consultation with the Chairman of the
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Special Commissions, the Chairmen of Regional Groups and interest
groups. The Chairman of the Preparatory Commission will also
decide, on the basis of such consultations, the precise date for such
a meeting;

d) the General Committee, acting on behalf of the Preparatory
Commission as its executive organ for the implementation of
Resolution II, will meet for two or three days annually to consider
matters related to the implementation of Resolution II and to continue
the monitoring -of the implementation of the obligations of the
registered pioneer investors.

It is clear now that as the negotiations on the outstanding issues are
concerned, the focus will be on the open-ended informal consultations
organised by the Secretary-General. Already there have been several such
consultations, the last of which were held from 8th to 12th November 1993
and produced significant results.

Report on the UN Secretary-General's Informal Consultations

The Secretary-General of the AALCC participated at the Tenth round of
the informal consultations organised by the Secretary-General of the United
Nations on 27th and 28th April 1993. I These consultations chaired by H.E.
Dr. Carl August Fleischhauer, Under Secretary-General and Legal Counsel
were based on an Information Note dated 5th April 1993 prepared by the
United Nations Secretariat as an informal document largely based on the
work done in the previous sessions particularly those held in 1992.

The document was divided into two parts. Part A deals with the
consideration of procedural approaches of reflecting any agreement that
might be reached in the informal consultations in a legally binding manner
to come into effect preferably simultaneously with the entry into force of the
Convention. It should be pointed out that the 1982 Convention has already
obtained 55 ratifications and thus requires only four more ratifications and
subsequently a period of one year' before it enters into force. Hence the

1. As these informal consultations are being accepted and they are open-ended, the Secretary-General
of the AALCC, in his report on the consultations, expressed the hope that as many of the AALCC
Member States as possible would be represented by their experts in the next round of negotations.
!oWlS far from satisfactory, as has been the case in past negotations, merely to assign some officials

m the.~ermanent Mission to represent the States in what are highly complicated negotations with
far-reachmg results.

~ ~vention has bee.n ratified by Angola, Antigua and Barbuda, Bahamas, Bahrain, Belize,
glum, Botswana, Brazil, Cameroon, Cape Verde, Cote d' Ivoire, Cuba, Cyprus, Djibouti, Dominica,

Egypt, Federated States of Micronesia, Fiji, Gambia, Ghana, Grenada, Guinea, Guinea-Bissau,
Iceland, Indonesia, Iraq, Jamaica, Kenya, Kuwait, Mali, Malta Marshall Islands, Mexico, Namibia,
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urgency of these consultations which hopefully will pursuade the industrialised
countries to ratify the Convention which until now has been ratified almost
exclusively by developing countries.

The second part of the Information Note, Part B, deals with the
formalization of the result of the consultations and arrangements subsequent
to the entry into force of the Convention and during the interim period before
the commencement of commercial exploitation. This is predicated on the
assumption that there will be an initial period which may last for twenty
years or more between the entry into force of the Convention and the
commencement of commercial production of minerals from deep sea-bed, an
assumption which now seems to be generally accepted.

Consideration of Procedural Approaches

As many delegations pointed out, the Procedural approaches should be
considered only after the agreement has been achieved on substantive issues
already identified during the previous consultations. Nevertheless the Legal
Counsel was of the view that if these procedural issues were discussed as
early as possible they would facilitate discussions and finalization of the
consultations. Significant achievements have already been reached on several
substantive issues during the informal consultations. How these results are
to be reflected becomes important since some States have already gone
through the procedural ratification process. It is generally agreed that they
should not be expected to go through the whole procedure again to reflect
these changes assuming that they were acceptable to them.

As the UN Secretary-General has clearly pointed out the purpose of the
consultations is to provide practical solutions to the difficulties that
industrialized countries have expressed about Part XI on deep seabed mining
in what they claim are changed circumstances since the Convention was
negotiated. It is not the intention to re-negotiate Part XI which remains an
integral part of the Convention. As was pointed out in the discussions,
including Part XI, was meticulously negotiated as a package deal by consensus
and should therefore remain an integral whole.

In the Information Note, the Secretary-General proposed four possible
procedural approaches for reflecting the results in a legally binding manner,
which however are not meant to be mutually exclusive, and contain elements
which might possibly be merged to achieve acceptable formulations.

Nigeria, Oman, Paraguay, Philippines, Saint Lucia, Senegal, Seychelles, Sao Tome and Principle,
Somalia, Sudan, Togo, Trinidad and Tobago, Tunisia, Uganda, United Republic of Tanzania,
Yemen, Yugoslavia, Zaire and Zambia.
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The first alternative proposed is that the result of the consultations
could be included in a contractual instrument such as a Protocol
which formally amends Part XI of the Convention, both with respect
to the interim period and with respect to the future deep sea-bed
mining regime. As the Information Note points out, this appr~ach
would be inconsistent with the procedure for amendment as provided
for in Part XI of the Convention in Article 154 and Article 314
dealing respectively with periodic review after entry into force ofthe
Convention and the Review Conference relating to activities in the
Area. Nevertheless, such a procedure could in fact be legal under
Articles 39 and 40 of 1969 Convention on the Law of Treaties, but
only by agreement between the parties of the Convention. In this
case, however, the agreement would be required not only from the
parties to the Convention but non-parties to the Convention including
those States which have signed but not ratified the Convention and
those who have not even signed it.

During the discussions there was very little support for this procedure
because it would clearly amount to partial re-negotiations of Part XI and
there is no mandate for such negotiations. Many delegations particulalry
those from developing countries rejected this approach out of hand and it is
unlikely to form the basis for solution.

II. The second alternative is predicated on the assumption that the
negotiations currently under way constitute few changes in the actual
text of the Convention but primarily reflect understandings on the
interpretation of application of particular provisions of the Convention.
It is therefore proposed as an alternative in the Information Note that
the result of the consultations could be made operational in a simple
and yet legally binding form as an agreement containing authoritative
interpretations of the provisions concerned. Those States which
have already ratified the Convention would merely give implied
consent to the agreement without the necessity of formally adopting
them unless they decide to do so within a period of time.

This approach attracted considerable support during the discussions. It
vertheless has the disadvantage that some of the issues which are subject

of ongoing informal negotiations, particularly with respect to decision-
.ng and Review Conference procedures and voting in the Council and the

rnmission involve substantive changes of the provisions contained in Part
and could not in any way be considered as mere interpretations but
slantive amendments.
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III. The third approach proposed in the Information Note would consist
of an interpretative agreement on the establishment of an Initial
Authority and an Initial Enterprise for the duration of the interim
period, i.e. before commercial production becomes feasible, to be
followed by a procedural arrangements for the convening of a
Conference to establish a definitive regimefor commercial production
of deep sea-bed minerals before commencement of commercial
production.

This approach found favour particulalry from the industrialized countries
and indeed from a few representatives of the developing countries. However,
it was strongly opposed by a significant number of the developing countries
who were concerned that the acceptance of such a proposed conference
would in effect amount to acceptance of re-negotiation of Part XI in a manner
not consistent with the provisions of the Convention. Part XI is considered
as an integral part of the Convention which envisages only the possibility of
Review Conference subsequent to commencement of commercial production.

Moreover, the only safeguard anticipated with respect to Part XI is that

" ....The Conference shall ensure the maintenance of the principle of
common heritage of mankind as well as the implementation of the results of
consultations" .

Thus the door to whole-scale revision of the fundamental principles
concerning the exploration and exploitation of the Area now contained in
Part XI would be wide open. Nevertheless from what is proposed in the latter
part of Informal Note of the Secretariat this seems to be the approach
favoured for reflecting the results of the informal consultations. Essentially
what this approach does is to postpone the immediate changes of the
substantive provisions of the Convention until after commercial exploitation
becomes feasible. If this proposal is accepted the result of the consultations
would be adopted in a document emanating for instance from a resolution
of the General Assembly, with the consent of all States, to be annexed to the
Convention as an integral part of it.

IV. The fourth approach, which emanated from a proposal made earlier
by a delegation, would constitute the conclusion of an agreement
additional to the Convention which would become an integral part
of and enter into force together with the latter. That agreement
would incorporate the results of the consultations and constitute the
guiding framework for the action of the Authority, the structure,
functions and composition which would also be provided for in the
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agreement. While such an approach may be attractive to industrialised
countries it would be generally unacceptable to the developing
countries, and in the view of AALCC Secretariat, would be
impracticable to achieve. It would in any case involve a whole new
process of ratification to come into force and this would be
unacceptable particularly to those States which have already ratified
the Convention.

It is therefore clear that no generally accepted procedure for reflecting
the agreement has yet emerged from the informal consultations. Based on the
discussions, however, it is expected that an attempt will be made (by the UN
Secretariat) before the next round of informal consultations to combine
various elements of the respective approaches to achieve a compromise
though this will not be an easy task.

Formulation of the results of the Consultations

As mentioned earlier, the previous consultations had concentrated on
some specific aspects of institutional arrangements which may be adequate
in the interim period subsequent to the entry into force of the Convention and
before commercial exploitation becomes practical. In the Information Note
prepared by the Secretariat, an attempt was made to put on paper specific
ideas giving possible scenarios for the establishment of the International Sea-
bed Authority with the limited structure.

The Note proposes the establishment of an Initial Authority whose
functions would be restricted primarily to continue the functions being
carried out by the Preparatory Commission with respect to pioneer investors
including the training programmes and receiving and processing of new
applications. The Initial Authority would also have the function of
implementing the decisions of the Preparatory Commission, monitoring and
reviewing the trends of development relating to the deep sea-bed mining
activities including the protection of the marine environment and setting up
?f regulations covering activities related to deep sea bed and monitoring the
Implementation. It would also have the function of contracting with investors
or other entities, establishment of necessary subsidiary bodies and continuing
Co~suItations on resolutions of such issues which would be pending after the
United Nations Secretary-General's informal consultations or at the time of
entry into force of the Convention.

While this possible structure received widespread support from most of
delegations, a trend emerged with the preference of industrialised countries

for restricting even further the functions of the 'initial authority' to the
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minimum function, largely restricted to monitoring activities. The excuse or
explanation for this was that since there would be no commercial production
and because of the need to reduce the costs to the State parties, only the bare
minimum functions should be performed by the Authority during the interim
period.

On the other hand, it was pointed out by the developing countries
representatives that whatever new developments that have taken place, and
which have been given as the reason for restricting the scope of Part XI, they
had no bearing on many of the functions now spelt out in Part XI, since it
would not be feasible to exploit the resources of the Area in the foreseable
future. It was therefore pointed out by them that the interim regime should
be empowered to exercise all the functions given to the Authority in the
Convention except those that it cannot exercise because of the changed
economic and political situation. These functions would include such activities
as are related to marine scientific research, protection of marine env-ironment
and of human lives, disposal of archaeological finds and coordination between
sea-bed mining related activities in the area and other oceans uses and
between activities in the area and coastal States.

It was further pointed out by several participants that the reference to
interim "Initial" Authority or "Initial" Enterprise was unacceptable because
it would give the impression that such institutions are to be created afresh
and are not the same as those already provided for in the Convention.
Consequently it was suggested that it would be better to refer to the initial
functions of those institutions to dispel this impression. It would appear that
this suggestion will be taken up when the Informal Note is revised.

Concerning the structure and composition of the organs of the Initial
Authority, the Note suggested that there shall be an Assembly composed of
all States parties with non-parties participating fully in the deliberation as
observers but not entitled to participate in the taking of decisions. There is
also a provision for a General Committee as the executive organ of the Initial
Authority until the Council is established. The General Committee is a body
not foreseen in Part XI and while supported by several industrialised countries
it was criticised by many developing countries' representatives who could
not see the advantage of establishing such a General Committee instead of
establishing the Council as provided for in Part XI. Also provided for in the
Note is the establishment of a Group of Technical Experts which would
perform relevant functions of the Economic Planning Commission and Legal
and Technical Commission until the need to establish such organs has been
determined. A Finance Committee has also been proposed.
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Th· structure was on the whole" not very controversial though some
IStatives who were in favour of limiting the functions of the Assembly

Presen . . . . . G f T hni Ito d for estabhshmg the Initial Enterpnse or roup 0 ec mea
••aW no nee . be . d t rf rmed_ hose work they claimed could effectively came ou or pe 0
g,tpe~ ~ecretariat. There was however general un~erstanding that the
by ~. f these bodies will be based on an evolutionary approach and
&..nctlOmng0 . d th .••.••. ff ti veness and their meetings would be streamline to e maximum
oncoste ec I

t possible to reduce costs.exten •
.. has been made for the establishment of a Secretariat of theA ProvIsion . . d

itial Authority which would consist of a Secretary.-General and a limite
In be f professional and general service staff. It might however be argued:: th: ~unctions of such a Secretariat could easily be perfor,?ed by the

.. Secretariat in the UN which services the PREPCOM. This would be
eXlstlDg .
particularly appropriate towards reducing the costs.

On expenses of the Initial Authority, alternative proposals were made in
the Note i.e. either for such costs to be covered by the regular budget of ~he
United Nations or through assessed contributions by members of the A:uthonty.
Most developing countries, with the exception of Cape Verde, ~ere in fa.v0ur

of the cost being covered by the regular budget of the United Nations,
particularly since all States parties and non partie~ woul~ ?e entitled. to
participate fully in the work of these organs: ~any. industrialised countnes
however expressed the view that the administrative expenses sho.uld be
borne on the basis of assessed contributions of only the members i.e. the

tates parties which have ratified the Convention. This may consider to be
a mean reflection of the attitude of industrialised countries. Their concerns
have necessitated these informal consultations and they have since obtained,
or hope to obtain, far reaching concessions from developing countries without
giving much, if anything in return.

It should also be pointed out that the Information Note contains an
Annex on Preliminary estimated of expenses of the Initial Authority which
indicates that a Self-Administrered Secretariat of the Initial Authority would
cost US $ 3.3-4.5 million while a United Nations linked Secretariat of the
Initial Authority would only cost US $ 2.3-1.0 million. While these amounts
are modest, there is no reason why they should be borne by developing
COUntriesalone which have the least capacity to bear them.

There is also a proposal to establish an Initial Enterprise with a limited
tructure whose functions would be restricted to analysis of world market

COndition and metal prices, trends and protections, collection of information
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on the available technology, assessment of the State of knowledge of deep-
sea environment and assessment of criteria and data relating to prospecting
and exploration. While most of the delegations were prepared to accept these
proposals, some industrialised countries considered that such an Enterprise
would be premature. According to them, the Enterprise should only be
established when it became necessary. This in the view of the AALCC
Secretariat is further unnecessary tampering with the institutions provided
for in the Convention.

Section 2 of Part B also contains an article dealing with the determination
of the time when commercial production of deep sea-bed minerals becomes
feasible. There is a proposal to provide that such determination shall be based
upon recommendation by a group of technical experts. It was however
pointed out by several speakers that such a determination ought to be based
on the decision of prospective investors and their assessment of viability of
commercial production and thus their application for licence to go for
commercial production. This latter view has considerable merits.

Section 3 of the Information Note deals with the proposed conference to
establish a definitive regime for commercial production on deep sea-bed
minerals. As pointed out earlier, this proposed conference is based on the
acceptance of the third alternative proposed by the Secretary-General. But
that procedure of implementing the conclusion attracted wide scale criticism
as in effect it would amount to advance acceptance of the Fourth Law of the
Sea Conference and whole scale revision of Part XI. One particular paragraph
in this section, para 21, attracted widespread criticism from many
representatives from developing countries as it would in effect allow for a
dual or parallel regime. This para provides:-

"21. States which have not yet ratified or acceded to the
United Nations Convention on the Law of the Sea, may, when
becoming parties to the Convention, replace their consent to be
bound by Part XI and the related annexes by the agreement to
participate in the Initial Authority and the Initial Enterprise and
in the Conference".

The Legal Counsel Dr. C.A. Fleischhauer in summing up explained that
it was not the intention of the Secretariat to create a dual regime and this
paragraph is likely to be revised in the final version.

At the eleventh round of consultations from 2nd to 6th August 1993, Part
B-II of the Information Note, "Draft Texts Governing the Regime for Deep
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seabed Mining" were discussed.' Dr. Fleischhauer expressed the hope that
the l11eetingwould take a step further towards achieving the goal of uni versality

f the convention and warned that the failure of the efforts would be a major
o (back to the maintence of the law and order in the Sea. So, he suggested:at the Informal Con,sultations s~ould be conc~ete, productiv~ and face to
f e discussions. The Representative of Argentine, as the Chairman of the
c:,up of 77, welcomed the initiative for the face to face negotiations and
expressed the Group'~ .b~lief that ."the dialogue should lead us to
accommodation of specI~I~ Issues Of.disagreement based on P~rt X,I not on
me assumption of the Initial Authonty to change the Convention.'

On the question of cost effectiveness and evolutionary approach, as a
general rule applica~le to all institutions, i~ was recognised th.at when
commercial productlOn of deep sea-bed minerals became feasible, the
establishment and operations of the institutions provided for in the UN
Convention on the Law of the Sea should continue to be based on cost-
effectiveness and on evolutionary approach. The regime and the institution

1evolve on the basis of actual requirements and possibilities of deep sea-
bed mining. There was however disagreement on the need to establish the

',tutions and bodies of the Convention.

The Information Note suggests that "No institution shall be established
its need has not been formally recognized." Views were expressed that
stead of deciding about the establishment of the institution it could be

ided as to when an institution or body of the Convention has to be
ivated. Any formulation for cost effectiveness should not be discriminatory.
Ie principle of consistency and non-discriminatory approach in the

establishment and operations of the bodies of the Convention should guide
Meeting. Cost effectiveness is related to the functions and should be
ured in the context of the UN operations. For instance, the functions of

Authority in the interim period were referred to. Questions were raised
. to whether it may carry out marine scientific research as has been stipulated
In the Convention. The time should come when the Authority should acquire

necessary technology and scientific knowledge. Prospecting also is one
the early envisaged functions of the Authority. This however and some

Durina the April-round of negotiations there was no time to deal with the Draft Texts concerning the
Definitive Deep Sea-Bed Mining Regime as proposed in Section II of Part B of the Information Note.
1'heec proPosals are based on the previous negotiations particularly those negotiations which took
IIIICe in 1992. Nevertheless. it should not be assumed that they are generally agreed provision as the
Ie&otiations then were on the whole been of a limited character and most of the developing countries
did not take part in the negotiations. The draft proposals should therefore form part of the future
IIeaotiations of these consultations.
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other functions have not been listed as its functions in the interim period. The
significant question is as to who will decide whether to exercise these
functions. It is clear that the developing countries do not want the Authority
to become hostage to the decisions of the Council. The issue is whether the
function of the Authority in early stage will be limited to the ones that have
been enumerated in the Information Note or they should build up over time.
How the Authority shall acquire the technology is another issue. Resources
must be available to it, if it is to start its functions. Training Programme and
the pioneers obligations for providing finances are all intended for smooth
progressive build-up of the capacity of the Authority. The industrialized
countries however took the position that the cost effectiveness and evolutionary
approach to implementation of the Convention are the basic guidelines, and
therefore it was appropriate to combine some functions or technical bodies.

The functions of the Authority in the Interim period for new applicants
such as "receiving and processing any new applications, monitoring the
implementations of their obligations as agreed upon by the Authority ..."
were discussed in detail. The need was expressed for clarity concerning the
obligations of the pioneer investors and the new applicants. Some
industrialized countries proposed that, taking into account the various levels
of new applicants and that of the pioneer investors with regard to different
stages of the activities in the Area and the investments on the study, and
exploration, the Authority should recognize the principle of non-
discrimination, so that no additional financial burden will be imposed on the
newcomers so as to safeguard their interest in the system. A distinction can
be made between two categories-registered pioneer Investors .and New
Applicants in the exploration of mine site. It was suggested that the Authority
in the interim period should continue the functions already being carried out
by the Preparatory Commission concerning the implementation of their
obligations. Some delegations were of the view that the one million dollar .
exemption granted to pioneer investors should also be granted to new
applicants until the commercial production of deep sea-bed minerals
commences.

On the third day of the Informal Meeting, an anonymous draft dated 3
August 1993 was circulated consisting of a draft resolution for adoption by
the General Assembly of an Agreement relating to the implementation of
Part XI of the 1982 United Nations Convention on the Law of the Sea and
two annexes. The paper referred to as the "August paper" or the "boat paper"
(from the sketch on the front page) was prepared by the representatives of
several developed and developing States as a contribution to the process of
consultations relating to outstanding issues of Part XI of the Convention.
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•
x I of the paper entitled "Agreed Conclusions of the Secretary-G~neral's

J\Ilne I . s'' has the following sub-titles: Cost to States. partres ~nd
consu t~uonl ernents: The Enterprise; Decision-makmg; Review'tutlOna arrang , .'
insU ceo Transfer of Technology; Production Policy; Eco~omlc
Conferen , d F' . ITerms of Contract. Annex II under the title of. tance' an mancla .
ASSlS '. I AdJ'ustment identifies those provisions of the ConventIOn
Consequentla '

. h have been modified, amended or deleted.
WhlC .

t d that the August paper could be utilized along WIth the
It w~s sugfges e ti Note for further constructive discussions but the

S etarlat In orma IOn . . ,
eer tion Note will be the basic text for deliberations. The ne~ p~per s

Info~a d substance were not discussed, but in the course of exa~matlOn of
roent an . Note references were made by several delegatIOns to the
th InformatIOn d I .e . . f the new text It was however noted by some eve opmg. ilar provlSlOns o· . b h
snn ries that the August Paper had the privilege of being tabled y t e
coun:o d countries, so at least, it indicated what they really wanted of th~se
=uI~ions and it required careful study and consideration by the developing

countries.
A new proposal was introduced by the Delegations ~f ~rance to prov~de

for the possibility for States to have provisional members~lp in the Conve~tlOn
and the Authority for a period of five years. States which ~ave not .ratlfied
the Convention, would thus participate and assume all duties a~d nghts of
membership pending the process of ratification of the ConventIOn (and the
new agreem~nt would be initiated by the~). Pr~visional ~embers ~ou~d be
required to fulfill all their obligations including financial contn~utlOns.
Although this proposal was advanced orally, it received support partIcularly
from among the developed countries. The Delegate of France stated that
there is a similar provision in the GATT. Some other delegates express.ed
their willingness to study the new concept as a provisional arrangement pnor
to ratification. Consequently, the concept will be . elaborated. furt~er on
financial contribution aspects, decision-making and Its conformity With the
Law of Treaties. Such provisional membership however shou~d no~ be long
and it should only be acceptable if it was a process of ratlficatlO~. The
Chairman at the end of discussion recognised the importance of the Idea of
Provisional membership, its technicality and inherent dangers.

The composition of the Council and Voting was the most contentious
subject. The Information Note prepared by the Secretariat explains that the
Composition of the council

" ...shall reflect the major categories of interests and t~e.se categ?ri~~
shall be treated as Chambers for the purposes of declslOn-makmg .
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In case voting in the Council is necessary, decisions on questions of procedure
shall be taken by a majority of members present and voting and decisions
on questions of substance shall be taken by a two-thirds majority of members
present and voting provided that such decisions are not opposed by a majority
in anyone of the chambers. A special procedure for the approval of a plan
of work has been envisaged to the effect that "i.the Council shall approve
a recommendation by the Legal and Technical Commission for approval of
a plan of work unless by a two-thirds majority of its members present and
voting, including a majority of members present and voting in each of the
chambes of the Council, the Council decides to disapprove a plan of work".

Most of the developing countries had difficulties with the chamber
system. They argued that in Article 161 of the Convention the balance of
interests has been maintained. System of Chamber voting would impede the
progress of the work of the Authority. This is an indication of distrust on the
majority, and it might be preferable to follow the system of consensus. It was
pointed out that while the Chamber system's aim is to counter the "tyranny"
of the majority it applies dual standard. For instance, for the assistance to
developing countries is treated as a matter of substance, while the approval
of a plan of work needs special treatment guaranteeing almost automatic
approval. It is however the incorporation of the veto system in the Convention
which is most objectionable. The industrialized countries referring to the
composition and voting of the Council as the heart of the matter, insist that
decisions in Council should not be taken against the will of some concerned
States and the Information Note has touched upon this concern. In their view,
since decision-making in the organs of the Authority shall be based on
consensus, there is no ground to regard the Chamber voting as veto system.
In view of one delegation from developed country "".if we rely on the
consensus, everyone can block the decision-making". Another delegation
asserted that " ...the principle of the common heritage of mankind is the
guideline for the activities of the Authority and its organs, but in the meantime
we should recognize the interests of the States, the investors, the consumers
and the producers. By approving the system of chambers voting, we have
incorporated a system based on the balance of the interests". In the view of
the AALCC Secretariat if the chamber system is adopted it will lead to total
paralysis in decision-making and only those decisions in favour of developed
countries and their entities will be possible. What then will be the content
of the common heritage of mankind.

On defining the categories of member States in the Chambers, the
delegate of the USA raised the question concerning States who have not
applied to be pioneer investors. It was pointed out that the 'August Paper' had
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--Aified the provisions of Article 161, paragraph (A), in which the category
PI"'" I vided "four members from States parties which have made
(b) has pro . .. . h A

t in preparation for and in the conduct of, activities 10 t e rea,
. vesunen s' d h~ r directly or through their nationals." It should be no~e t at categ?ry
cadle. . members from among developing States parties, represent~g
(d) I e. SIX • id h t th cial, i~ interests has been deleted. The Conventl.on provi es t a. e spe
~~rest to be represented shall include States With large populations: States
an . I dlocked or geographically disadvantaged, States which are
which are an . d f h Ar St trters of the categories of minerals to be denve rom t e ea, a es
ex~ tential producers of such minerals and least developed States.
which are po Art' I 161 h beethe new paper the categories (d) and (e) of the IC e ,.ave n

ed as category (d) with twenty-four me~ber~ el~cte~ according ~o the
~. 1 of ensuring an equitable geographical distribution of seats 10 the
pnnCIP e '1 I" th teouncil as a whole. Decision-making in the Counci , e irninates e ve 0

given to the Chamber from these 24 members. In fact, contrary to the
power lv th ior int tConvention, the new August paper has recognized on y tree major 10 eres
poops of States; the investors, the consumers and the producers.

The delegate of Cape Verde was of the view that the six members,. fr?m
among developing States parties, representing special interests are not. similar

other developing States. They have great interest in c?mmon he~tage of
mankind and therefore the provisions of the Conventton regarding five
categories of interests must be retained. The delegates ~f China and I~dia

~oured the retention of the composition as stipulated 10 the Convention.
.a stated that the decision-making by chamber system with blocking right
s not facilitate the organization of the work. Indonesia rejected ~he

chamber of four categories and insisted on the Chamber of five categones
being more democratic.
On decision-making, the August or the boat Paper, has stipulated a new

onnulae, in which, it is the Council which effectively makes rules and
gulations and decides upon the conduct of the Enterprise. Para 3 and lOon

Decision-making read as follows:-

3. "Decisions of the Assembly on any matter for which the Council
also has competence on any administrative, budgetary or financial
matter shall be based on the recommendations of the Council. If the
Assembly does not accept the recommendation of the Council on
any matter, it shall return the matter to the Council for further
consideration. The Council shall reconsider the matter in the light
of the views expressed by the Assembly.

10. The Council may decide to postpone the taking of a decision in
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order to facilitate further negotiations whenever it appears that all
efforts at achieving consensus on the question have not been
exhausted."

. The I.ssue was. raised as to whether the formulae was to give
disproportionate votmg power to the Council and in other words to a few
States: This .would be contr~ to the principle of the common heritage of
mankind WhIChshould not be vested within the jurisdiction of any group of
States however powerful.

Relations~ip between the Council and the Assembly on Decision-making
and the question of renvoi is of great importance and one of the "hard-core"
issues. If the Assembly is the supreme body in the decision-making process
or for the sake of consistency in that process between the Assembly and the
Council, a renvoi should be applied in sense that if the Assembly wants to
disagree with a decision of the Council, it shall send its recommendations
back to the Council and the Council shall reconsider the matter in the light
of the recommendations made by the Assembly. The industrialized countries
have justified the renvoi system by the argument. Since the developing
countries have two-thirds majority in the Assembly, it is necessary to establish
a check and balance system. In their view if the Assembly is the supreme
power, the process of negotiations amongst interests groups will be
meaningless. The object of the renvoi is to encourage negotiations. While in
principle there was no objection to renvoi procedure by the developing
countries, they insisted that there should be the possibility to a conclusion
of the process of decision taking. One should not forget that all members of
the Authority are expected to fulfil in good faith the obligations assumed by
them, and that the Assembly should not be a rubber stamp of the Council's
decisions.

On the Economic Planning Commission and Legal and Technical
Commission, the application of the principle of cost effectiveness was
reiterated and one delegation even proposed that the Council may decide to
decrease the size of either Commission.

The August Paper has stipulated that the functions of the Economic
Planning Commission provided for in the Convention shall be performed by
the Legal and Technical Commission until such time as the Council decides
otherwise. Some delegations rejected the idea of combining the functions of
these two commissions and argued that the Economic Planning Commission's
function is to assist developing countries, while Legal and Technical
Commission has a different task. The representative of the United States of
America favoured the combination of the Commissions functions in one
Commission or giving the mandate to the Council to decide.
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The compOSItion and functions of the Finance Committee received
divergent views. On the one hand, some participants supported th~ idea of

h
ing a Financial Committee to consider and check all the expenditures of

aVI f ibutith Authority and make recommendations on the assessment 0 contn unons
fe embers to the administrative budget of the Authority. It should also draft

~lD~cial rules, regulations and procedures ~f the vario~s. org~s of the
A thority and on financial management and internal administration of the
A~thority. On the other hand, some developing countries argued that the
F ance Committee should not be empowered to take control of all the
a;~ivities of the Authority. The August paper, proposes that decisions by the
council and the Assembly on many issues shall be made based on
recommendations of the proposed Finance Committee. It was however pointed
out by several delegations that if the operation of the Authority and its organs
shall be based on the principle of cost effectiveness and evolutionary approach,
it is difficult to see the need for a Finance Committee.

The August paper provides that " ...the Finance Committee shall be
composed of 15 members. Until the Authority is self-financing, the Committee
shall include the five largest financial. contributors". Some representatives
preferred the provision in the Secretariat's Informal Note which gives due
account to the representation of States Parties with the highest contribution
to the administrative budget of the Authority.

The Information Note envisaged a very limited structure for the Enterprise
whose functions in effect would be to wait and see when commercial
production of deep seabed minerals becomes feasible .. Thereafter, the
Enterprise shall begin its operation through joint ventures, while the States
parties would not be any longer under an obligation to fund a mining
operation of the Enterprise. It is also stated " ... the obligation of mandatory
transfer of technology to the Enterprise shall not arise since the Enterprise
shall begin its operations through joint ventures and is free to engage in this
type of operation at any time thereafter. The availability of technology shall
be a part of th~joint venture arrangements." Most of the developing countries,
were not satisfied with the provisions on functions assigned in the Information
Note for the operations of the Enterprise or the provisions on the transfer of
technology. They view this as the evolutionary emasculation of the Enterprise
Which commenced in the process of negotiations in the PREPCOM and
Continued in the informal consultations of the UN Secretary-General. The
concept of Common Heritage of Mankind which was adopted by the General
Assembly and the UN Convention on the Law of the Sea without dissent, in
order to preserve the Area and its resources for the generations to come and
to ensure that the benefits of the exploitation accrue to all mankind and in
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particular to the developing countries, has dramatically changed in the new
political and economic order. The Enterprise as the organ of the Authority
designed to carry out activities in the Area for the benefit of mankind has
been reduced to a casual body, incapable of carrying out any operation.

The delegate of Trinidad and Tobago pointed out that the form should
follow the function. If the Enterprise has no function to perform there is no
justification to establish it. The delegate of Indonesia criticized the provision
in which, the Council shall decide upon the commencement of the functioning
of the Enterprise. This in effect would mean that the Enterprise will never
come into existence. Thus the achievements of the past twenty years of hard
work, are going to be obliterated. He stated" ...Although, we in the PREPCOM
have recognized the changed situations, and incorporated them in the
provisions of the rules, regulations on procedures, but at last there is no
assurance that the Enterprise can survive."

The industrialized countries in response argued that the Enterprise should
not be a debt burden organisation and as it is a costly one, it could be one
of the main obstacles in the process of ratification for some countries. The
only viable solution is the operation through joint ventures, and the Enterprise
should be looked at on the basis of economic realities and market forces, not
from ideological approaches. They will not subsidize the Enterprise which
would result in discrimination against the other operators.

At the end of the meeting the Legal Counsel Dr. Carl August F1eischhauer,
expressed the view that the talks had advanced further and hoped that in the
next meeting the consultations would enter into a more precise and focussed
discussion to solve specific issues. He went on to say that the deliberations
took place in a very professional manner and were fruitful. The passionate
exchange of views proved that the main question of divergency has to be
clarified and this shows the magnitude of the work involved. He stated that
there is no need for new Information Note from the Secretariat. A short and
factual report of what had happened would be prepared for the delegations.

Examination of the papers (the Information Note and the August Paper)
will be completed thus clearing the way for the conclusion of negotiations.

The General Assembly in its resolution 47/65 called upon States to take
appropriate steps to promote universal participation in the Convention,
including through dialogue aimed at addressing the issues of concern to some
States.

The Secretariat of the AALCC is of the view that the Convention is one
of the most significant achievements in the field of progressive development
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f· temationallaw and its codification. The universality of the Convention
o In ." d f. f great importance for the mamteance of peace, Justice an progress 0

~lopeoples of the world, So it is necessary that th~ integral character of the
ntion and related resolutions adopted therewith should be safeguarded,

Conve, ' d
d Plied in a manner consistent with that character, object an purpose.

an ap " 'I' d kThe Convention, including Part XI, was meticulous y negotiate as a pac .age
al b consensus and should therefore remain an integral whole. The United

de Y , I'd' ,. s Secretary-General's informal consu tations on outstan mg IssuesNation ,
relating to the deep seabed ~i,ning provisions of the Convent~on have entered
. productive stage and It ISexpected that a face to face dialogue between
into a , h he Area and ith oncerned States brings an accepted formula by whic t e rea an ItS
re:O:rces as the common heritage of mankind would be reaffirmed.

The Secretariat of the AALCC recognises that there will be a prolonged
riod after the entry into force of the Convention in which there will be no:ep seabed mining. This interim period will be follo~ed by a p~riod during

which the Convention will be in force and commercial production of deep
seabed minerals will commence as envisaged in Part XI of the Convention.
However, Part XI is of relevance not only to the second phase, but also to
the first one, that is, the interm period. The institutional arrangements in the
interim period, should be based on cost-effectiveness and on an evolutionary
approach. But if the Interim Regime is not effective, any cost, even the very
modest one, would be a total waste. The Interim Regime must be expowered
to exercise all the functions given to the Authority under the Convention,
except those that it cannot exercise because of the changed situations. The
transition from Interim Regime to the Definite Regime must take place
moothly in order to enable the Authority and the Enterprise to utilize and

build on the experience of the Interim Regime. An "Initial Enterprise" with
. hands tied and its functions limited to "monitoring developments" can

ver be transformed into an Enterprise that "keeps pace" with the commercial
vestors. In other words, if the Enterprise shall ever be able to carry out its

functions in the Area, from the beginning it must work in joint venture with
pioneer investors, in exploration, in technology development and in

velopment of human resources.

EPORT O~ UN SECRETARY-GENERALIS INFORMAL
ONSULTATIONS ON SEABED MINING PROVISIONS OF THE UN

NVENTION (PART XI) ON THE LAW OF THE SEA
8-12 November 1993

As agreed at the conclusion of the Informal Consultations held from 2-
August 1992, the continuation of these Consultations on the issues relating

79



to the provisions on seabed mining provisions of Part XI of the 1982 Law
of the Sea Convention took place during the 48th Session of the General
Assembly from the 8-12 November 1993. This was a deliberate effort to
assure the widest participation, since all States were represented at the
regular meetings of the General Assembly. The meetings of the Sixth
Committee were suspended for that week to enable all the legal representatives
to participate at the Informal Consultations.

The Consultations were inaugurated on 8th November 1993 by the
Secretary-General H.E. Dr. Boutros-Boutros Ghali. In his opening remarks
the Secretary -General observed that the Informal Consultations had assumed
very important role due to the imminence of the entry into force of the
Convention on the Law of the Sea, after its ratification by 59 Member States.
During these consultations which followed previous consultations instituted
by his predecessor, he pointed out that some 96 Member States have so far
participated, indicating the interest of Member States to overcome difficulties
experienced by some industrialised countries with Part XI of the Convention
on the deep sea bed mining provisions which have so far made it difficult
for them to ratify the Convention.

In his view, significant achievements have so far been made during the
Informal Consultations but so far no definite results have been achieved. It
was however necessary that concrete results should be achieved before the
entry into force of the Convention which was expected within a period of a
year.

It will be recalled that during the Informal Negotiations held in New
York from 2-6 August 1993, discussions were held based on an Information
Note prepared by the Secretary-General on outstanding issues. Duririg those
consultations views had been exchanged on the issues concerning the
Assembly, the Council, the Economic Planning Commission, the Legal and
Technical Commission and the Finance Committee in face to face negotiations.
The Enterprise was also specifically addressed.

The intention therefore for the consultations held from 8-12 November
1993 was to address in the same manner the remaining issues in the Information
Note which included the following-

-Transfer of Technology

-Review Conference
-Production Limitation
--Compensation Fund
-" Financial Terms of Contracts
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otber Negotiating Papers : The "Boat Paper"

It will be recalled that during the August discussions, an anonymous
r purported to have been prepared by representative~ of several de~elo~ed

pardeveloping States was circulated among the delegations as a contribution
an the process of consultations. In the process of the discussions it became
~fficult to establish the authors of this paper which is now referred to as the
..~ugust 1993 paper" or with reference to a boat depicted on its cover page

the "Boat Paper". From its contents, however, it is clear that majority of
:e developing countries could not have been parties to it and were neither
consulted nor support its content. The 'Boat Paper' is annexed to this report
for ease of reference (Annexure B).

THE "NON-PAPER"

During the formal inauguration of the Informal Consultations, the
Representative of Sierra Leone Ambassador, Abdul G. Koroma, introduced
a new paper referred to as the "Non-Paper" which was said to have been
prepared by the representatives of the delegations primarily from the Group
of 77. The Paper underscored the difficulties of achieving the major
amendments incorporated in the 'Boat Paper' representing the position of
industrialised countries which would make radical changes to Part XI of the
Convention. Such changes would take a long time to be negotiated with the
Group of 77. In the meantime, since the Convention was about to enter into
force, it was necessary to make provisional measures for the interim period
before commercial exploitation of the minerals became feasible so as to
void the existence of a vacuum during which dual regime would exist-the

Convention regime and the traditional high sea freedoms regime. In his
• troductory statement Ambassador Koroma stated the following:-

"The importance of the fact that 59 instruments of ratification have
so far been deposited, that the Conv~ntion will enter into force in
about 12 months from now, cannot be over emphasized. As stated
in the preamble of the paper, the drafters are convinced that the
progressive implementation of the Convention is essential for the
attainment of sustainable development as envisaged by Agenda 21
of the United Nations Conference on the Environment and
Development and its follow-up activities; for the unity of ocean
space and for the close inter-relationship of the problems of ocean
space which must be considered as a whole, necessarily requires the
full participation of all States. As we all know, when the sixtieth
instrument of ratification is deposited, there will be a time limit of
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one year for the Convention to come into force. The broadest possible
participation must, therefore, be achieved before the Convention
enters into force".

It should be noted that since these consultations were held the Convention
has received the sixtieth instrument of ratification on 16th of November
1993. It will therefore come into force on that date in 1994. This proposal
therefore should be read in that context though it was hardly discussed during
the Informal Consultations in New York. Essentially it involves the
transformation of the Preparatory Commission into the implementing
machinery of the Convention and allows for provisional membership of
those States which have not yet ratified the Convention. As has been the case
so far the cost of the Preparatory Commission would be met from the regular
budget of the General Assembly. Consequently no extra expenses would be
necessary for either the ratifying States or for the others. The "Non-paper"
is appended to this Report as Annexure A.

Meeting of the Group of 77 prior to the commencement of the Negotia-
tions with informal consultations

After the formal inauguration, the Group of 77 under the Chairmanship
of the representative of Argentina, held a meeting to agree on its strategy,
particularly with respect to the 'Boat Paper'. During these discussions, it was
pointed out that the 'Boat Paper' involved very extensive amendments to the
Convention and it was therefore important to have a clear understanding of
all its implications if it was going to be adopted as a negotiating document.
It was necessary to have a clear picture as to where the developing countries
were being requested to proceed in these consultations. The 'Boat Paper'
made very significant and far-reaching amendments to the Review Conference,
technology transfer, production policy, with respect of which the industrialized
countries had indicated their dissatisfaction. The implications of these
proposed changes require very careful examination.

With respect to the Review Conference, the 1982 Convention provided
for a Review Conference after 15 years subsequent to the entry into force
which would consider the operation of the regime of Part XI. Significant
safeguards however were introduced with respect to some fundamen~a1
principles and the Convention made provisions as to the adoption of
amendments which would be accepted either by consensus or by three-fourth
majority. The Secretariat paper-The Information Note-had suggeste.d a
two-third majority to be required for adoption of amendments as the ReVieW
Conference, subject to their ratification by at least 60 States and a majority
in each of the Chambers envisaged in the Council. The 'Boat Paper' on the
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other hand provides for total elimination of the Review Conference as
unnecessary and any subsequent amendments would only be in accordance
with the provisions provided in Article 314 on Amendment, Article 315 on
Ratification and Article 316 on Entry into Force of such amendments.

It was also emphasised in the Group of 77 that it has always taken the
position that there should be no amendments to the Convention before it
comes into force and such amendments should be consistent with the
provisions provided for in the Convention. Some delegations observed that
the so called 'Boat Paper' would involve fundamental amendments to the
convention and if the Group of 77 was willing to accept such amendments
they should carefully examine the manner and methodology of their adoption
in view of the need to avoid substantive changes before the Convention
enters into force. In this regard particular attention was drawn to the proposed
composition of the membership of the Council and the introduction of the
Chamber voting system which constitutes fundamental changes and involves
the introduction of what amounts to veto power which would allow as few
as three Member States in some of the proposed chambers to block any future
amendments not to their liking.

Negotiations in the Informal Consultations

These negotiations were very ably chaired by the distinguished Legal
Counsel Dr. C.A. Fleischh'auer, the Under Secretary General. At his
suggestions, the discussions systematically followed the outstanding items
as outli~ed earlier. It should however be underscored that even though many
delegatIOns from developing countries participated in these consultations
they w~re largely a dialogue between industrialised countries with very few
:1~ga~lOns from developing countries taking an active part. This is an

dlcatlOn of the reluctance if not a rejection of the proposals currently being
made Particularly in the so called 'Boat Paper' and also to some extent the
~r prepared by the UN Secretariat, which equally involved some very
IgIlificant changes in the Convention with respect of Part XI.

Transfer of Technology

the On ~r~nsfer of Technology, the developing countries were opposed to
. thprovlsl?n of the Information Note regarding the restricted Enterprise as

e case 10 36 .. . ..Igai para on joint ventures. However industrialised countries are
IQd ~s~~~e mandatory transfer and would lik~ to see only voluntary transfer

I· . accept Annex III of the Convention. They also insist that the
Igatton of . Su· . . sponsoring tates to co-operate with the Authority in the

ISltton of technology by the Enterprise or the joint venture on fair and
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reasonable terms and conditions, if the technology in question was not
available in the open market, should be deleted. They argue that since it is
not the State which is the possessor of the technology such obligation is
unreasonable. But what happens if the operator refuses to heed the invitation
to co-operate in the transfer of technology? The argument that since the
Enterprise would operate on the basis of joint ventures and thus obtain
technology is unconvincing because the new proposals both in the Information
Note and the "Boat Paper" don't give any advantagte to the Enterprise which
would attract potential viable joint venture partners.

Review Conference
With respect to Review Conference there is a provision in the Convention

for review after a period of 15 years after commercial production begins.
Amendments accepted therein would be by consensus or three-fourths majority
intended to become binding on all States whether they ratify or not. In the
Infonnation Note two-thirds majority is required provided they are approved
by the majority in each Chamber and ratified by at least sixty States.
According to the "Boat Paper", Article 155 of the Convention would not be
applicable and the Review Conference is ruled out. Only the provisions in
Article 314 on Amendment, Article 315 on Ratification and Article 316 on'
Entry into Force for those who have ratified would apply. There is a basic '
flaw here since the jurisdiction for the present negotiations is that the
economic and political climate has changed since the adoption of the
Convention. Who can say what the situation will be in 30 years or so when
economic exploitation becomes feasible?

In the course of discussions, it became clear that the industrialized
countries preferred the amendments based on the provisions of the "Boat
Paper" to that of the Information Note. While Germany supported the
provisions in the Information Note, the United States saw no need for a
Review Conference since there was no foreseeable commercial mining and
insisted that it could not accept any provision which would provide for
advance express commitment and hence preferred the provisions of the
"Boat Paper" which would freeze the situation. Austria suggested that the
amendments should become effective only if adopted by consensus. However
this might be impossible if ratification by all States Parties was necessa~.
Consequently the system in the Infonnation Note would be preferable. This
however should not also rule out the possibility of Review Conference as waS
the case in the "Boat Paper". Canada recognised that the Authority should
be given powers to hold a Review Conference if it deemed it necessary·

The developing countries who actively participated in the discussions
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expressed the view that it was necessary to hold the R· C e. . . eVlew on~erence.
China stated th~t the provisron on the Review Conference in the Convention
shoul~ be retained ".The Information Note has provided different aspects
includmg the adoption by majorities of the Council in chambers to be
established which however have not been agreed upon. Such issues sh Id
thus be. ?eferred. Trinidad. an? Tobago argued that the nature of ~~ch
compoSItIOnof Chamber votmg ISundemocratic and to a large extent I d. . J . exc u es
developmg countnes. arnaica strongly favoured the retention ofth ... e provIsions
or the Review Conference procedure and rejected the Boat Pa . .• • • J per prOVISIOn
which would eliminate the.need for review. Any future amendments could
be blocked b~ three States 10 one of the Chambers. India also evaluated the
Chamber votmg procedure as a provision for veto by as few as three States.

The Legal Counsel concluded that there was no common ground to reach
consen~us ~n the proposal on the Review Conference. He stated that in due
course It might be necessary to assess whether such proble d.' ... ms as suggeste
by the industrialized countnes really existed Indeed C .. . . many onventions
mcludmg the UN Charter 'FAa WHO among oth .. .. . . " ers contained similar
proVISIonson possible review. The safeguard was to take int ideratith ibili .. 0 consi eration

e POSSII ~tyof a.State withdrawing if an amendment unacceptable to it was
adopted. This provided adequate safeguard against unacceptable amendments.

Production Limitations

min! P~oduction Limitation Policy, the principles of non-subsidization of
land ~ ;om deep seabed and non-discrimination between minerals from
appro~d rom deep sea~d and production schedule for the plan of work
were madebr th~ ~uth~nty were generally acceptable. Some suggestions
hould be o~c ar.lficatlOn. For instance, Argentina proposed that distinction

contractor~~o; ;Ith r~spect to ~t~te ~esponsibility and responsibility of the
leplacem f cceptmg subsidization, Indonesia viewed the sweeping
unaccept;~lte~ several paragraphs of the Convention in the "Boat Paper" as

Compensation Fund

On the question of Comnensati .'&reement was rea pensanon Fund or Economic Assistance, no
further negotiationsc:~~heTheb Legal Counsel rec~gnised the necessity for

vision of leavin th dSU st~nce: The developing countries opposed the
sistance g ~ eter~lI~atton of the compensation or Economic

.. to the Council and insisted that the Authority should d id h
Illes On the other hand th d I eCI e t e. e eve oped countries rejected the idea of
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compensation for economic loss because of new minerals as unrealistic.
They saw the compensation principle as offensive provisions to free market
philosophy which should be removed. Some of these States favoured the
provisions in the "Boat Paper"which give the Council the power to determine
from time to time on a case by case basis, upon the recommendation of the
Finance Committee on economic assistance to developing countries affected.

Financial Terms of Contract

The issue of Financial Terms of Contract was very controversial as both
sides had stuck fast to their positions. The industrialized countries and the
pioneer investors were determined that US $1 million annual fee should be
waived and only be required when economic exploitation becomes feasible
as otherwise it would be a disincentive and an obstacle to ratification.
Provision in the "Boat Paper" for breaking down the applications fee for
exploration and exploitation to US $250,000 for each stage would in their
view be logical instead of the present US $4500,000 and this would be a
matter of deferment. The developing countries however were not satisfied
with the logic and reasons of other side. Indonesia for instance referred to
landbased mines for which the annual fixed fees were payable right from the,
exploration. Hence waiving the US $1 million fees would be prejudicial.
Expenses before registration should not be confused with diligence fees
since they have already been rewarded by registration.

The Legal Counsel while summing up the discussions on this topic
recognised the following:-

-In general on rules and regulations and procedures of contract, there
was no basic disagreement.

-On the question of splitting the fees for exploration and exploitation
there was also no major disagreement.

-The problem exists however in relation to annual fixed fee of US $ .1
million and whether it refers to exploration and exploitation or whether It
should be paid at all and also concerning the diligence fees and measures.

Finance Committee

On the Finance Committee as a subsidiary body anticipated by the
PREPCOM, disagreements were on the composition of the Committee and
its decision-making procedures. It was difficult to accept that the decision of
the supreme organ such as the Councilor the Assembly should only be based
on recommendations of the Finance Committee. This was particularly pertinent
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bearing into consideration that •....until the Authority is self-financing, the
committee shall include the five largest financial contributions."

The Legal Counsel concluded that there was basic agreement on the need
for a Finance Committee but discussions had brought out various difficulties.
The issue should therefore be revisited and he encouraged any group to
reformulate the provision in the light of the debate.

THE 'BOAT PAPER'

A reference was made above to a paper purported to have been prepared
by representatives of several developed and developing States and circulated
among the delegations as a contribution to the process of consultations. A
revised version of that 'Boat Paper' was circulated during the November
round of the informal consultations. This section sets out the salient features
of the revised text of that paper.

The "Boat Paper" comprises of a draft resolution expected to be adopted
by the General Assembly, an Agreement relating to the implementation of
Part XI of the 1982 United Nations Convention on the Law of the Sea and
the Annex thereto. The draft of the resolution expected to be adopted by the
General Assembly comprises nine preambulatory paragraphs and five
operative paragraphs. The operative part of the proposed resolution in adopting
the Agreement relating to the Implementation of Part XI and related provisions
of the Convention would require that future ratification or formal confirmations
or accessions to the Convention on the Law of the Sea should imply
acceptance of the Convention together with the Agreement. The Resolution
also calls on States to act in accordance with the objectives and purposes of
the Agreement.

The text of the Agreement included in the "Boat Paper" comprises of
four preambulatory paragraphs and eight articles. The opening paragraph of
the preamble to the Agreement recognises the contribution of the Convention
:; the Law of the Sea to the maintenance of peace, justice and progress for
tb peoples of the world. A reference is thereafter made to both the report of
be~S~retary-General of the United Nations on the Informal Consultations
Of':;mce 19~ on outstan~ing issues relatin? ~oPart XI and related provisions
'" ~onventlon and note IStaken of the political and economic developments

ectIng the implementation of the provisions of Part XI of the Convention
as to facilitate universal participation in the Convention.

Th~ corpus of the Agreement comprising Eight Articles then goes on to
With the followiug issues: -

I. Implementation of Part XI (Article 1);
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II. Relationship between this Agreement and Part XI (Article 2);
III. Accession (Article 3);
IV. Simplified procedures (Article 4);
V. Entry into force (Article 5);
VI. States parties (Article 6);
VII. Depositary (Article 7); and
VIII. Authentic Texts and Depositary (Article 8).

The revised text of the Agreement in the Boat Paper circulated in
November 1993 does not deviate from the August 1993 text of the paper
except in respect of proposed Article 2 dealing with the relationship between
the Agreement and the Part XI. Paragraphs 1 and 2 of the latter i.e. August
1993 text have been amalgamated and reformulated as paragraph 1 of draft
article 2. It is not necessary for now to go into details of the other provisions
since they involve no alteration or change from the original ideas in August
1993.

Paragraph 2 of the article 1 of the proposed Agreement entitled
"Implementation of Part XI" stipulates that "The Annex forms an integral
part of this Agreement". The Annex addresses itself to several key questions
and issues considered during the Informal Consultations convened by the'
Secretary-General of the United Nations and is divided into nine sections.

A comparative reading of the provisions of the new sections of the
Annex of the two texts shows that the November 1993 text has undergone
several changes mostly of a drafting and syntactical nature. In section I
dealing with the Costs to the States Parties and institutional arrangements,
for instance, a provision has been included to provide for the competence of
the Authority on acquisition of scientific knowledge and the monitoring of
the development of marine technology relevant to the activities inthe Area.
A reading of the two text indicates that the phrase "acquisition of the
scientific knowledge" has been added to the earlier text. Similarly in paragraph
6(j) of Section I the competence of the Authority to elaborate rules, regulations
and procedures for exploitation has been qualified by the term "timely".
Praragraph 7(a) (iii) and paragraphs 8,10 and 11 of Section I incorporate new
provisions. Amendments have also been effected to paragraph 12(b), paragraph
14(a) and paragraph 16. Paragraphs 14(b)(ii), (c), and (d) are the other fresh
new provisions in this Section. Old paragraphs 14 and 4 have been deleted.

While there are no changes in paragraphs 2 and 3 in the original proposal
additions and alterations have been effected in paragraphs 1,4,5 and 6. In
paragraph 1 it is now stipulated that the Enterprise shall commence its
functioning upon the issuance of a directive by the Council pursuant to
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Article 170, paragraph 2 of the Convention. The August 1993 text had
erely stated that the Council shall decide upon the Commencement of the

~ctioning of the Enterprise. The new ~ormulations refl~ct.an ~mprovement
ofthe earlier text. Para 6 of the same section also reflects Similar Improv~~ent
in providing that Artic~e 170, paragraph .4, Annex I~ and other provlsl~ns
fthe Convention relating to the Eneterpnse shall be interpreted and applied

? accordance with this Part. The earlier provision read "sub-section E of
I:b_section 4 Part XI, Annex 4 and other provisions relating to the enterprise
:hall be modified by this Part".

Section 3 of the Annex to the proposed Agreement dealing with decision-
making appears to have been recast. By and large, barring paragraphs 7, 14
and 16 the phraseology and language of the earlier text have been retained.
In paragraph 7 it has been expressly stipulated that the principle of rotation
shall not apply to the two States specifically referred to in paragraph 14(a).
Paragraph 14 of Section 3, deals with the composition of the Council. It is
envisaged that the Council shall consist of 36 members of the Authority
elected by the Assembly. Allied to the question of the composition of the
Council is the issue whether the system of chamber voting in Council should
extend to the category of developing States representing special interests viz.
land-locked or geographically disadvantaged States, island States, States
with large populations and States which are major importers of the minerals
to be derived from the Area. Finally a new paragraph 15 stipulate that the
"provisions of Article 161, paragraph 1 of the Convention shall not apply."

Section 4 of the Annex addressed one of the most keenly debated issues
namely, Review Conference has been modified. The provision of this section
has been toned down in as much as only the non applicability of the
provisions of paragraphs 1, 3 and 4 of Article 155 of the Convention is
expressly stipulated therein and the 'revised text goes on to prescribe the
applicability of the principles, regime and other terms of paragraphs 2 of
Article 155 and to leave unaffected the rights referred to in paragraph 5 of
that Article. It is however clear that the provisions of paragraphs 2 and 5 of
Article 155 would remain unaffected and applicable only where the proposed
llnendment of Part XI is in accordance with the provisions of Articles 314
~15and 316 of the Convention. Sub-paragraph (b) ofthe Section which reads
amendments shall enter into force on a date determined by the Council by

a ~ree-f~urths majority of the members present and voting, including a
IbaJority of members of each chamber of the Council at that time" remain
applicable. Consequently the objections made to the provision earlier remain
Unchanged.

The Section on Transfer of Technology dealt with in Section 5 of the
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Annex provides that the transfer of technology, for the purposes of Part XI,
shall be governed by the provisidri's of Article 144 of the Convention. The
Enterprise shall take measures to obtain the technology required for its
operations on the open market or through its joint venture arrangements. It
also provides that if the technology is not available on the open market, the
Authority may invite all or any of the contractors or their respecti ve sponsoring
State or States to cooperate with it in facilitating acquisition of technology
or its joint venture on fair and reasonable commercial terms and conditions
including effective protection of intellectual property rights. The reference
to the effective protection of intellectual property rights did not appear in the
August edition of the Boat Paper and is thus a new provision in so far as its
proposals are concerned. The matter has of course been raised in the past and
the reservations of the developing countries in respect of transfer of technology
in the "Boat Paper" have already been expressed. The revised version of the
Boat Paper also envisages the inclusion of an explicit provision that the
stipulations of article 5 of Annex III of the Convention shall thereafter be
inapplicable.

The section on Production Policy has also been revised. In substance the
provisions are similar to those contained in the earlier issue of the Boat.
Paper. A notable exception, however, is paragraph l(d) which now requires
that the plan of work for exploitation approved by the Authority in respect
of each mining area shall indicate an anticipated production schedule which
shall include the estimated maximum amounts of minerals that would be
produced per year under that plan of work. This section in our view is an
improvement if it is intended to regulate production in the area to prevent
wrecking of land based production from developing countries.

Section 7 of the Annex endeavours to find solutions to the vexing
question of economic assistance to developing countries which suffer serious
adverse effects on their export earnings or economies resulting from a
reduction in the price of an affected mineral, or in the volume of exports to
the extent that such reduction is caused by activities in the Area. Here too
the November edition of the "Boat Paper" does not substantially change from
its August version.

The section on the Financial Terms of Contract proposes that the fee for
processing applications for the approval of a plan of work limited to o~e
phase, either the exploration or exploitation phase shall be US $50,000. ThiS
reduces 'the said fee for processing applications by half the amount that was
listed in the original version.

Finally the last Section dealing ~ith the Finance Committee has four
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rovisions which may be said to differ from those incorporated in the initial
~ ue of the Boat Paper. Paragraphs 4, 5 and 6 of this section dealing with
ISS .

uers relating to the membership of the proposed finance committee are
111:' provisions. Paragraph 8 may require consideration as it envisages that
:e recommendations of the finance comnitte~ ~hall .where neces~ary, be
accompanied by a summary of the range of opmions ill the Committee.

conclusion
The UN Convention on the Law of the Sea after the sixtieth ratification

November 16, 1993 needs a period of one year before it enters into force.
~nce the urgency of these consultations should persuade the industrialized
ountries to accommodate their interests with that of the developing countriesc .

so as to smoothen the path for the universal acceptance of the Convention,
So long as their demands remain unrealistic and excessive this will not
happen. A spirit of mutual understanding and cooperation and realism on all
sides is necessary particularly since commercial exploitation of the area in
question is not imminent. In the circumstances, as these consultations progress,
it is necessary that more attention to the "Non-Paper" which offers practical
solution for the interim period should be given. The time for grand standing
dire threats to the viability of the Convention if only small developing
countries become parties is now well over.

I

I
I

I
I
I
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ANNEXURE A

(NON-PAPER)

Agreement on the implementation of Part XI
and Annexes In and IV of the United Nations

Convention on the Law of the Sea.

1be General Assembly

Recognizing the historic significance of the United Nations Convention
on the Law of the Sea, 1982, (hereinafter referred to as "the Convention")
as a unique contribution to the maintenance of peace, justice and progress
for all peoples of the world.

Reaffirming the principle of the common heritage of mankind codified
in that Convention;

Convinced, therefore, that the implementation and progressive
development of the Law of the Sea as embodied in the Convention is essentialfor the
attainment of sustainable development envisaged by the United Nations
Conference on Environment and Development and its follow-up activities;

Aware that the problems of ocean space are closely interrelated and must be
considered as a whole, and that this requires the full participation of all States
whatever their stage of economic development;

Bearing in mind that the prospects of commercial exploitation or deep seabed
mineral resources have receded into the future, generating an interimperiod between
the coming into force of the Convention and the beginning of commercial
seabed mining,

To this end desiring to embody the results of the consultations and
negotiations organized by the Secretary-General of the United Nations in
o~er to promote the universal acceptance of the Convention in accordance
with the mandate given by the General Assembly of the United Nations.

Expresses its consent by the present resolution to adopt the Agreement
COntained in the Annex attached to the present resolution.
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Agreement on the Establishment of an Interim Regime from the Coming
into Force of the Convention to the time When Seabed Mining becomes
Feasible

The General Assembly has agreed as follows:

to extend the mandate of the Preparatory Commission for the International
Seabed Authority and for the International Tribunal for the Law of the Sea
(hereinafter referred to as the Commission) for the interim period from the
coming into force of the Convention to the time when commercial seabed
mining becomes feasible.

to authorise the Commission to exercise all the initial functions of the
Authority and the Enterprise in accordance with the Convention, in an
evolutionary manner, during this interim period.

to convene a review Conference at the time when commercial seabed
mining is about to begin.

Ratifying States may make a declaration, in accordance with Article 310
of the Convention, that they reserve their right to denounce the Convention
in accordance with Article 317, should their rights not be properly protected
when seabed exploitation will commence.

A. OBJECTIVES

Article 1

1. The present Agreement shall be based for the functioning oj the
operations by the Commission on cost-effectiveness, taking into account
the needs to discharge effectively its responsibilities.

2. The present agreement shall apply to the Area as defined in the
Convention and shall translate into operational terms the principle oj
common heritage oj mankind.

3. The present agreement shall Jorm an integral part of the Convention
and is concluded in order to facilitate the implementation of Part XI and
Annexes III and IV of the Convention. Subject to this agreement the
provisions of Part XI and Annexes III and IV shall apply as appropriate.

4. The present Agreement and the provisions of the Convention shall be
read and interpreted together as one single instrument. .
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B. INSTITUTIONAL ARRANGEMENTS

Article 2
Participation

In order to give time to States and entities entitled to b~com.e parties
to the Convention, such States and entities ~y, upon notificatl~n to the

. .I' the Convention become parties to the ConventlOn on adeposltary OJ '. h
.' I basis for a period not exceedmg three years. After treeprovlswna . .

h States and entities shall ratify or acceede to the ConventlOn.
years, sue

D
. this period States and entities which have become parties on
unng' ..' II

1
·sional basis shall Julfilllll duties and obltgatwns, and enjoy aa prov . I' ., . h t

rights oj Parties to the Convent!on, subject to the Imitations in eren
to the interim nature of the regime.

1.

2.

Article 3
Powers and Functions

In accordance with Paragraph 6 of Resolution I, the Commission s~ll
ti ue to have such legal capacity as may be necessary Jor the exercise

con tn . his iof its Junctions and the fulfilment oj its purposes as adjusted to t IS interim

regime.

Article 4
Organs

1. For the duration of the interim period, the plenary oj the Commission
shall perform the Junctions of the Assembly oj the Authority. Each Party
shall have one vote. The Rules of Procedure of the Commission shall
continue to apply.

2. For the duration of the interim period, the General Committee oj the
Commission shall perform the Junctions oj the Council oj the Authority.
Each party shall have one vote. The Rules of Procedure of the
Commission shall continue to apply. Upon the coming into force ofthe
Convention, the General Committee shall be renewed through election
by the Assembly.

3. For the duration of the interim period, the Secretariat may be drawn
initially Jrom staff members oj the Secretariat oj the United Nations.

For the duration of the interim period, the Group oJ Technical Experts
and the Training Panel established by the Commission, shall perform
the Junctions oJthe Economic Planning Commission and the Legal and
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Technical Commission, with such adjustments as may be considered
necessary.

5. For the duration of the interim period, the Secretariat of the Authority shall
perjormthepreparatoryjunctionsnecessaryforthecommencementojthe.functioning
of the Enterprise. These shall include the monitoring of developments in
the deep seabed mining sector, in particular the prevailing conditions
in the world metal market, developments in deep seabed mining
technology, and data and information on the environmental impact of
the activities in the Area.

6. As far as pioneer investors are concerned, their rights and obligations
shall be governed by the provisions of Resolution II and the related
understandings.

7. As far as the applicants referred to in Resolution II, paragraph 1, (a),
(ii) are concerned, approval of an application for pioneer activities
shall befacilitated provided that they assume the-same obligations as
those of the applicants referred to in the understanding on the
implementation of Resolution II contained in LOS/PCNIL. 411 Rev. 1
(Annex of 11 September 1986).

8. The requirements contained in Resolution II, paragraph 7 (b) and 8,
shall be waived with respect of any applicant for pioneer activities.

Article 5
Financial Arrangements

1. In accordance with paragraph 14 of Resolution I, the expenses of the
Commission shall continue to be met from the regular budget of the
United Nations, subject to the approval of the General Assembly of the
United Nations.

2. The Commission may raise additional funds for specified activities as
they may evolve.

Article 6
Review Conference

1. Upon notification to the Commission from a pioneer investor of his
intention to commence commercial exploitation within three years, a
Review Conference shall be convened.

2. The Review Conference shall review those provisions of Part Xl and the
relevant Annexes which govern the system of exploration and exploitation
of the resources of the Area in the light of the scientific, technological,
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and economic reality of that future time and in consideration of the
experience, the methodologies developed, and the activities conducted
in an evolutionary manner during the interim regime.

Article 7
Dispute Settlement

The question of adjustment of the Seabed Dispute Chamber of the International
Tribunal for the Law of the Sea, during the Interim Regime, pending the
feasibility of commercial seabed mining, should be determined by the State
Parties at the Meeting to be convened pursuant to Article 4 of Annex VI to
the Convention.)

ANNEXURE B
November 1993

(THE BOAT PAPER)

The original version of this document was prepared in August 1993 by
representatives of several developed and developing States as a
contribution to the process of consultations relating to outstanding
issues in Part XI of the 1982 United Nations Convention on the Law
of the Sea. The document has been revised in the light of discussions
during the Secretary-General's informal consultations held in November
1993.

DRAFT RESOLUTION FOR ADOPTION BY THE GENERAL
ASSEMBLY

The United Nations Convention on the Law of the Sea
The General Assembly
Recalling resolution (48/ ....of ....December 1993) on the Law of the Sea.
Recalling that Part XI and related provisions of the 1982 United Nations

Conv~ntion on the Law of the Sea (the Convention) established a regime for
the international seabed area ("the Area") and its resources Reaffirming that
the Area and its resources are the common heritage of mankind,

Recognizing that political and economic changes, including in particular
a growing reliance on market principles, show the need to re-evaluate some
aspects of the regime,
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. Noti~g the initiative of the Secretary-General since 1990 to promote
dialogue aimed at achieving universal participation in the Convention,

Welcoming .the report of the Secretary-General pursuant to General
Assemb~y ~esolutlOn (48/ ....) .and, in particular, the results of the Secretary-
General s informal consultations set out in paragraphs ( ) of the report.

Taking note of the re~ort of the Preparatory Commission for the
International Seabed Authority and for the International Tribunal for the Law
of the Sea,

Considering that the objecti ve of universal participation in the Con vent'
b b hi Ion~ay est ~ ac ieved by the adoption of an agreement relating to the

l~plementatJon of Part XI and related provisions of the Convention and to
give effect to the results of the Secretary-General's informal consultation s,

1. Endorses the results of the Secretary-General's informal consultation. s
set out In paragraphs ( ) of the report of the Secretary-General;

2. Adopts the Agreement relating to the Implementation of Part XI and
rel~ted. provisions of the Convention ("the Agreement"), the text of
which IS attached to this resolution' ,

3. Consider that future ratifications or formal confirmations of or accessions
to the Convention should be taken to relate to the Convention together
with the Agreement;

4. Calls o~ States and other entities referred to in Article 3 of the Agreement
to act III accordance with the object and purpose of the Agreement
pending its entry into force;

5. Requests the Secretary-General to transmit certified copies of the
Agreement to the States and the other entities referred to in Article 3
thereof, with a view to facilitating universal participation in the
Convention together with the Agreement.

AGREEMENT RELATING TO THE IMPLEMENTATION OF PART
XI OF THE 1982 UNITED NATIONS CONVENTION ON THE LAW
OF THE SEA

The States Parties to this Agreement,
Recognizing the significant contribution of'the 1982 United Nations

Convention on the Law of the Sea ("the Convention") to the maintenance of
peace, justice and progress for all peoples of the world;

Having considered the report of the Secretary-General of the United
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. ns on the results of the informal consultations held from 1990 to 1994
tlatJo d . . f thoutstanding issues relating to Part XI and relate prOVISIOns0 e
on . ("P rt XI")'conventIOn a ,

Wishing to take account of important politica~ .and .economic
velopments affecting the implementation of t~ose prOVISIOns,m order to

~:cilitate universal participation in the ConventIOn;
Considering that an Agreement relating to the implementation of the

. part XI would best meet that objective;

Have agreed as follows:

I.

Article 1
Implementation of Part XI

The States parties to this Agreement undertake to implement Part XI
in accordance with this Agreement.

The Annex forms an integral part of this Agreement.2.

1.

Article 2
Relationship between this Agreement and Part XI

The provisions of Part XI and this Agreement shall be interpreted and
applied together as one single instrument. In the event of any
inconsistency, the provisions of this agreement shall prevail.

Articles 309 to 319 of the Convention shall apply to this Agreement as
they apply to the Convention.

After the adoption of this Agreement, any instrument of ratification or
formal confirmation of or accession to the Convention shall represent
also an accession to this Agreement.

2.

3.

Article 3
Accession

This agreement shall be open for accession by those States and other
entities referred to in Article 305 of the Convention which have ratified,
formally confirmed or acceded to the Convention or which are simultaneously
ratifying, formally confirming or acceding to the Convention and this
Agreement. Accession by the entites referred to in Article 305, paragraph 1
(f) of the Convention shall be in accordance with Annex IX of the Convention.
Instruments of accession shall be deposited with the Secretary-General ofthe
United Nations.
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Article 4
Simplified Procedure

~ State or entity ~hich has deposited before the date of the adoption
of this Agreement an Instrument of ratification, formal confirmation. . or
ac~esslon In res~ct of the Convention shall be considered to be a party to
this Agreement If t~at State. has not notified the Depositary within ( )
mont~s o~ the adoption of this Agreement that it is not having resources to
the simplified procedure set out in this Article. In the event of Such
notification being made, accession to this Agreement shall take place .a
accordance with Article 3. In

Article 5
Entry into force

1. This Agreement shall enter into force on the day of deposit of the
( ) instrument of accession to this Agreement, provided at least
( ) of those instruments have been deposited by States to which
paragraph 1 (a) (i), (ii) or (iii) of Resolution II of the Third United
Nations Conference on the Law of the Sea ("Resolution") applies.

2. For each State acceding to the Agreement after its entry into force, the
Agreement shall come into force on the date of deposit by such State .
of its instrument of accession.

3. States which have recourse to the simplified procedure in Article 4 shall
be regarded as having acceded upon expiry of the period of (.....)
months specified in that Article, or upon entry into force of this
Agreement in accordance with paragraph 1, whichever is later.

Article 6
States Parties

For the purposes of this Agreement, "States Parties" means States and
entities which have consented to be bound by this Agreement and for which
it has entered into force.

Article 7
Depositary

The Secretary-General of the United Nations shall be the depositary of
this Agreement.

Article 8
Authentic Texts and Depositary

The original of this Agreement, of which the Arabic, Chinese, English,
French, Russian and Spanish texts are equally authentic, shall be deposited
in the archives of the Secretariat of the United Nations.
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ANNEX

SECTION 1. COSTS TO STATES PARTIES AND
INSTITUTIONAL ARRANGEMENTS

1.
The Authority is the organization through which States Parties to the
Convention shall, in accordance with the regime for the international
seabed area ("Area") established in Part XI and this Agreement, organize
and control activities in the Area, particularly with a view to
administering the resources of the Area. The powers and functions of
the Authority shall be those expressly conferred upon it by the
Convention. The Authority shall have such incidental powers consistent
with the Convention, as are implicit in, and necessary for, the exercise
of those powers and functions with respect to the activities ofthe Area.

In order to minimize costs to State Parties, all organs and subsidiary
bodies to be established under the Convention and this Agreement
shall be cost-effective. This principle shall also apply to the frequency,
length and scheduling of meetings.

The setting up and the operation of the various organs and subsidiary
bodies shall be based on an evolutionary approach, taking into account
the functional needs of the organs and subsidiary bodies concerned in
order that they may discharge effectively their respective responsibilities
at various stages of the development of activities in the Area.

The functions of the Authority upon entry into force of the Convention
shall be carried out by the Assembly, the Council, the Legal and
Technical Commission and the Finance Committee, which shall work
in accordance with Section 9 of this Annex. The functions of the
Economic Planning Commission shall be performed by the Legal and
Technical Commission until such time as the Council decides otherwise
or until the approval of the first plan of work for exploitation.

The Assembly and the Council, as well as their respective subsidiary
bodies, shall meet only as frequently as required for the adequate and
timely performance of their functions.

Between the entry into force of the Convention and the approval of the
fIrst plan of work for exploitation, the Authority shall concentrate on:

(a) processing of applications for approval of plans of work for explo-
ration in accordance with Part XI and this Agreement;

(b) monitoring of compliance with plans of work for exploration
approved in the form of contracts;

2.

3.

4.

s.

6.
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(c) implementation of decisions of the Preparatory Commission for
the International Seabed Authority and for the International Tri-
bunal for the Law of the Sea (Preparatory Commission) relatin
~o the. registe.red. pioneer investors and their certifying State:
mcl~d~ng their ng?ts and obligations, in accordance with the
provrsions of Article 308, paragraph 5 of the convention and
Resolution II, paragraph 13;

(d) study of the potential impact of mineral production from the Area
on the economies of developing land-based producers of tho

. al hi h semmer s w IC are likely to be most seriously affected, with. . . .. a
VIew to rmrurruzmg their difficulties and assisting them in the'

. di Ireconorruc a justrnent, taking into account the work done in this
regard by the Preparatory Commission;

(e) promotion and encouragement of the conduct of marine scientific
research with respect to activities in the Area and the collection
and dissemination of the results of such research and analysis
when available, with particular emphasis On research related to
the environmental impact of the activities in the Area',

(f) acquisition of scientific knowledge and the monitoring of the
development of marine technology relevant to the activities in the
Area;

(g) adoption of rules, regulations and procedures, including those
relating to the protection and preservation of the marine
environment, necessary for the conduct of activities in the Area
as they progress. Notwithstanding the provisions of Annex Ill,
Article 17(2) (b) and (c) of the Convention, such rules, regulations
and procedures shall take into account the terms of this Agreement,
the changed economic circumstances since the Convention was
adopted, the prolonged delay in commercial deep seabed mining
and the likely pace of activities in the Area;

(h) monitoring and review of trends and developments relating to
deep seabed mining activities, including regular analysis of world
metal market conditions and metal' prices, trends and prospects;

(i) assessment of availdble data relating: to prospecting and
exploration; and

(j) timely elaboration of rules, regulations and procedures for
exploitation.
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7. (a) The application for the approval of a plan of work for exploration
shall be considered by the Council following the receipt of a
recommendation on the application from the Legal and Technical
Commission. The processing of an application for the approval of
a plan of work for exploration shall be in accordance with the
provisions of the Convention, including its Annex Ill, and this
Agreement, provided that:

(i) a plan of work for exploration submitted on behalf of a State
or entity, or any component of such entity, referred to in
Resolution I, paragraph l(a) (ii) and (iii), other than a
registered pioneer investor, which had already undertaken
substantial activities in the Area prior to entry into force of
the Convention or their successors in interest, shall be
considered to have met the financial and technical
qualifications necessary for approval of a plan of work, if the
sponsoring State certifies that the applicant has expended an
amount equivalent to at least US$ 30 million in research and
exploration activities and has expended no less than ten (10)
per cent of that amount in the location survey and evaluation
of the area referred to in the plan of work. If the plan of work
otherwise satisfies the requirements of the Convention and
any rules, regulations and procedures adopted pursuant
thereto, it shall be approved by the Council in the form of
a contract, notwithstanding the. provisions of Section 3,
paragraph 10 of this Annex.

(ii) upon the request of a registered pioneer investor, its plan of
work for exploration consisting of documents, reports and
other data submitted to the Preparatory Commission before
and after registration together with an indication of plans for
future activities, if any, shall be approved in the form of a
contract by the Council in accordance with Part XI and this
Agreement, notwithstanding the provisions of Section 3,
paragraph 10 of this Annex. Resolution II, paragraph 8(c)
shall not apply and a request for approval of a plan of work
for exploration of a registered pioneer investor may be made
by a sponsoring State Party or as a provisional member of
the Authority pursuant to paragraph 14. The fee to be paid
by a pioneer investor upon application for a plan of work, in
accordance with the provisions of Resolution II, paragraph
7(a), and Annex ill, Article 13, paragraph 2 ofthe Convention,
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shall be deferred until the pioneer investor submits a plan of
work for exploitation, taking into account the $250,000 fee
paid pursuant to Resolution I, paragraph 7(a), which shall be
deemed to be the fee relating to the exploration phase pursuant
to Section 8, paragraph 3 of this Annex. The period following
entry into force of the Convention within which a registered
pioneer investor may request approval of a plan of Work
pursuant to Resolution II, paragraph 8(a) shall be extended
from six months to twenty-four months; and

(iii) in accordance with the principle of non-discrimination a
contract with a State or entity or any component of Such
entity referred to in (i) above, shall include arrangements
which shall be similar to and no less favourable than those
agreed with any State or entity or any component of such
entity referred to in (ii) above. In the case of contracts with
the State or entities or any components of such entities
referred to in (ii) above, the Council shall make such
adjustments, as are equitable, to the rights and obligations
assumed by them under Resolution II and the decisions of '
the Preparatory Commission.

(b) The approval of a plan of work for exploration shall be in
accordance with Article 153, paragraph 3 of the Convention.

8. . Applications for approval of plans of work shall be accompanied by an
assessment of the potential environmental impacts of the proposed
activities in accordance with the rules, regulations and procedures
adopted by the Authority.

9. Applications for the approval of plans of work for exploration other
than those referred to in paragraph 7 shall be processed in accordance
with the procedures set out in Section 3, paragraph 10 of this Annex.

10. A plan of work for exploration shall be approved for a period of ten
years. Upon the expiration of a plan of work for exploration the
contractor shall apply for the plan of work for exploration unless the
contractor has received an extension for the plan of work for exploration.
Contractors may apply for such extensions for periods of not more than
five years each. Such extensions shall be approved if the contractor h~
made good faith efforts to comply with the requirements of the plan 0

work but for reasons beyond the contractor's control has been unable
to complete the necessary preparatory work for proceeding to the
exploitation stage or the prevailing economic circumstances have not
justified proceeding to the exploitation stage.
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The reference in the last sentence of Annex III, Article 10, of the
Convention to performance which has not been satisfactory shall be
interpreted to mean that the contractor has failed to comply with the
requirements of an approved plan of work despite written warning or
warnings from the Authority to the contractor to comply therewith.

The Authority' shall elaborate and adopt, in accordance with Article
12. 162, paragraph 2(0)(ii) of the Convention, rules, regulations and

procedures based on the principles cont~i~ed in Sections 2, 5,.6, 7 and
8 of this Annex, as well as any additional rules, regulations and
procedures necessary to facilitate the approval of plans of work for
exploration or exploitation, as follows:

(a) The Council may undertake such elaboration at any time it deems
all or any of such rules, regulations or procedures are required for
the conduct of activities in the Area, or when it determines that
commercial exploitation is imminent, or at the request of a State
whose national is in a position to apply for approval of a plan of
work for exploitation.

(b) If a request is made by a State referred to in subparagraph (a) the
Council shall, in accordance with Article 162, paragraph 2(0) of
the Convention complete the adoption of such rules, regulations
and procedures within two years of such a request.

(c) If the Council has not completed rules, regulations and procedures
relating to exploitation within the prescribed time, and an
application for the approval of a plan of work for exploitation is
pending, it shall nonetheless consider and provisionally approve
such plan of work based on the provisions of the Convention and
any rules, regulations and procedures that the Council may have
adopted provisionally, or on the basis of the norms contained in
the Convention and the terms and principles contained in this
Annex as well as the principle of non-discrimination among
contractors.

13. The Authority shall have its own budget. The administrative
expenses of the Authority shall be met (by assessed contributions
of its members, including its provisional members, in accordance
with Article 173 of the Convention and this Agreement) (through
the budget of the United Nations) until such time as the Authority
becomes self-financing. The Authority shall not exercise the power
referred in Article 174, paragraph 1 of the Convention to borrow
funds to finance its administrative budget.
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14.

15.

States and entities referred to in Article 305 of the C t' hi
hav t bli h d onven IOn w Iche no esta. .IS e their consent to be bound by it shall be eligible
become provrsional members of the Authority on the fOllowing b .to

aSIS'
(a) Such .membership shall take effect upon notification to t '

deposl~~ of the Convention by a State or entity of its intenti he
to p~rtIClpate as a provisional member of the Authorit and on
termillat~ two years after the date of entry into fo~ce ;hall
Conve~tlOn or upon ratification or formal confirmation ~f the
accessron t~, the Convention and this Agreement by Such a St~ Or
The Councl~ ~ay, upon request of the State or entity concern te.
~xte~d provisionat membership by up to two years if the Cou e~,
ISsatisfied that the State or entity has been maki ff . ned
f. . h b mg e torts in gOod
art to eeome a party, provided that provisional member hi

shall not extend beyond four years after the date of ent ~ Ip
force of the Convention. ry Into

(b) Provisional members shall apply the terms of Part XI d hi
Agreement provisionally and shall have the same . .ht t IS

bli . ng Sando iganons as other members, including:

(i) the obligation to contrib~te ~o the budget of the Authority'
bas~d on assessed contributions, in accordance with their
natlOna~ .laws, regulations and annual budgetary
appropnatIOns: and

(ii) ht e right to sponsor an application for the approval of a plan
of work for exploration. In the case of entities whose
co~pon~nts are natural or juridical persons possessing the
natlOnal~ty of more than one State, a plan of work for
exploratIon shall not be approved unless all the States whose
natu:a~ or juridical persons comprise those entities are
provisional members or States Parties.

(c) Notwithstanding the provisions of paragraph 10, an approved plan
of work. for exploration which is sponsored by a provisional
member ill accordance with subparagraph b(ii) shall terminate if
such member ceases to be a provisional member and has not
become a State Party.

(d) If the Assembly decides that a provisional member has failed to
com~l~ with its obliga~ions in accordance with this paragraph, its
provisional membership shall be terminated.

The draft rules, regulations and procedures and any recommendations
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relating to the provisions of Part XI, as contained in the reports and
recommendations of the Preparatory Commission, shall be taken into
account by the Authority in the adoption of rules, regulations and
procedures in accordance with Part XI and this Agreement.

The relevant provisions of Part XI, Section 4 shall be interpreted and
16. applied in accordance with this Agreement.

1.

SECTION 2. THE ENTERPRISE

The Enterprise shall conduct its initial operation through joint ventures.
It shall commence its functioning upon the issuance of a directive by
the Council pursuant to Article 170, paragraph 2 of the Convention.

The obligations to fund one mine site of the Enterprise as provided for
in Annex IV, Article 11, paragraph 3 of the Convention, shall not apply
and States parties to the Convention shall be under no obligation to
finance any of the operations in any mine site of the Enterprise or under
its joint venture arrangements.

The Secretariat of the Authority shall perform the preparatory functions
necessary for the commencement of the functioning of the Enterprise.
These shall include the monitoring of developments in the deep seabed
mining sector, in particular the prevailing conditions in the world metal
market, developments in deep seabed mining technology, and data and
information on the environmental impact of activities in the Area.

The obligations applicable to contractors shall apply to the Enterprise.
Notwithstanding the provisions of Article 153, paragraph 3 of the
Convention, and Annex ill, Article 3, paragraph 5 of the Convention,
a plan of work for the Enterprise upon its approval shall be in the form
of a contract concluded between the Authority and the Enterprise.

A contractor which has contributed a particular area to the Authority
as a reserved area shall have priority to enter into a joint venture
arrangement with the Enterprise for exploration and exploitation of that
area, subject to agreement on the terms and conditions of the joint
venture arrangement. If the Enterprise does not commence activities on
such a reserved area within ten years of the commencement of its
functioning or within ten years ofthe date on which that area is reserved
for the Authority, whichever is the later, the contrractor which contributed
the area shall be entitled to apply for a plan of work for that area
provided it offers to include the Enterprise as a joint partner.
Article 170, paragraph 4, Annex IV and other provisions of the

2.

3.

4.

5.

6.
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convention relating tv the enterprise shall be interpreted and applied i
accordance with this Part. n

1.
SECTION 3. DECISION.MAKING

!he general p~licie~ of the Authority shall be established by the Assembl
in collaboration with the Council. Y

Decision-making in the organs of the Authority, as a general rule
should be by consensus and there should be no voting until all effort~
to reach by a consensus have been exhausted.

If consensus cannot be reached, decisions by voting in the Assembl
on matters of procedure shall be taken by a majority of States prese~
and vo.ting, an~ ~ecisions on matters of substance shall be taken by a
tw~-thirds majority of States present and voting, as provided for in
Article 159, paragraph 3 of the Convention.

Decisions of the Assembly on any matter for which the Council also
has competence or on any administrative, budgetary or fmancial matter
shall be based on the recommendations of the Council. If the Assembly
does not accept the recommendation of the Council on any matter, it
shall return the matter to the Council fOI/further consideration. The
Council shall reconsider the matter in the light of the views expressed
by the Assembly.

Decisions by the Councilor the Assembly having financial or budgetary
implications shall be based on the recommendations of the Finance
Committee.

2.

3.

4.

5.

6. The major categories of interests identified in paragraph 14 (a) to (c)
shall be treated as chambers for the purposes of decision-making in the
Council. Before electing the members of the Council, the Assembly
shall establish lists of countries fulfilling the criteria for the membership
in the interest groups identified in sub-paragraphs 14 (a) to (d). If a
country fulfils the criteria for membership in more than one interest
group, it may only be proposed by one interest group for election to the
Council and it shall represent only that interest group in voting in the
Council.

7. Each interest group identified in paragraph 14(a) to (d) shall be
represented in the Council by those members nominated by that interest
group. Each interest group shall only nominate as many candidates as
the number of seats that are required to be filled by that group. When
the number of potential candidates in each of the categories referred to
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in paragraph 14(a) to (c) exceeds the number of seats. av~ilable in e~ch
f those respective categories, as a general rule, the principle of rotation

~hall apply. States members of each of those. categ~ries. sh~ll determine
how this principle shall apply in those categones. This pnncI?le however,
shall not apply to the two States specifically referred to In paragraph
14(a).
Decisions by voting in the Council on questions ~f procedur~ ~hall be

8. taken by a majority of members present and voting, and decisions on
questions of substance,. except whe~e the Convention provides. for
decisions by consensus m the Council, shall be taken by a two-~h.Irds
majority of members present and voting, provided that such decisions
are not opposed by a majority in anyone of the chambers referred to
above.
The Council may decide to postpone the taking of a decision in order

9. to facilitate further negotiation whenever it appears that all efforts at
achieving consensus on a question have not been exhausted.

10. (a) The Council shall approve a recommendation by the Legal and
Technical Commission for approval of a plan of work unless by
a two-third majority of its members present and voting, including
a majority of members present and voting in each of the chambers
of the Council, the Council decides to disapprove a plan of work.
If the Council does not take a decision on a recommendation for
approval of a plan of work within a prescribed period, the
recommendation shall be deemed to have been approved by the
Council at the end of that period. The prescribed period shall
normally be 60 days unless the Council decides to provide for a
longer period. If the Commission recommends the disapproval of
a plan of work or does not make a recommendation, the Council
may nevertheless approve the plan of work in accordance with its
normal rules of procedure on matters of substance.

(b) The provisions of Article 162, paragraph 2U) of the Convention
shall not apply.

Where a dispute arises relating to the disapproval of a plan of work,
such dispute shall be submitted to the dispute settlement mechanism
contained in the Convention.

Decisions by voting in the Legal and Technical Commission shall be
by a majority of members present and voting.
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13. Part XI, Section 4, sub-sections B and C shall be interpreted and applied
in accordance with this Part.

14. The Council shall consist of 36 members of the Authority elected by
the Assembly in the following order:*

(a) four members from among States Parties, each of which, durin
the last five years for which statistics are available, have eithe~
consumed more than 2 per cent in value terms of the total world
consumption, or have had net imports of more than 2 per cent in
value terms of total world imports of the commodities produced
from the categories of minerals to be derived from the Area
provided that the four members shall include one State from the
Eastern European region having the largest economy in that region
in terms of gross domestic product and the State, at the time of
entry into force of the Convention, having the largest economy in
terms of gross domestic product, if such States wish to be
represented in this category;

(b) four members from among the eight States Parties which have
made the largest investments in preparation for, and in the conduct
of, activities in the Area, either directly or through their nationals;

four members from among States Parties which, on the basis of
production in areas under their jurisdiction, are major net exporters
of the categories of minerals to be derived from the Area, including
at least two developing States whose exports of such minerals
have a substantial bearing upon their economies;

(c)

(d) six members from among developing States, representing special
interests. The special interests to be represented shall consist of
States with large populations, States which are land-locked or
geographically disadvantaged, island States, States which are
major importers of the categories of minerals to be derived from
the Area, States which are potential producers of such minerals
and least developed States; and

eighteen members elected according to the principle of ensuring
an equitable geographical distribution of seats in the Council as

(e)

* The issue of whether the system of chambered voting in the Council should extend to the category
in sub-paragraph (d) in addition to the categories in sub-paragraphs (a) to (e) requires further
discussion.
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a whole, provided that each geographical region shall h.ave at least
one member elected under this subparagraph. For this purpose,
the geographical regions shall be Africa, Asia, Eastern Europe,
Latin America and Western Europe and Others.

The provisions of Article 161, paragraph 1 of the Convention shall not
15.

apply.
(a) Decisions on questions of substance in the Council, except

decisions governed by Article 161, paragraph 8(d) of the
Convention, shall be taken by a two-third~ ~ajority of members
present and voting, provided that such declSlons ar~ not op~osed
by a majority of the members in anyone of the categones mentioned
in paragraph 14(a), (b) or (c).

(b) The provisions of Article 161, paragraph 8(b) and (c) of the
Convention shall not apply.

16

SECTION 4. REVIEW CONFERENCE

In the light of the present Agreement and th~ changed circumstances
. pect of deep seabed mining since the ConventlOn was adopted, and the
m res h . . I ti to thechanges in the approaches to economic issues, t e provrsions re a mg .
Review Conference in Article 155, paragraphs 1,3 and 4 of the Convention
shall not apply. Notwithstanding the provisions of Artic~e 314, p~agraph 2
of the Convention the Authority may undertake at any time a review of the
matters referred to in Article 155, paragraph 1of the Convention. Amendments
relating to Part XI shall be subject to the procedures contained in Articles
314,315 and 316 of the Convention, provided that

(a) the principles, regime and other terms of Article. 155, paragraph
2 of the Convention shall be maintained and the nghts referred to
in paragraph 5 of that Article shall not be affected; and

(b) amendments shall enter into force on a date determined by the
Council by a three-fourths majority of the members present and
voting, including a majority of members of each chamber of the
Council at that time.

SECTION 5. TRANSFER OF TECHNOLOGY

1. Transfer of technology, for the purposes of Part XI, shall be governed
by the provisions of Article 144 of the Convention and the following
principles;
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2.

(a) The. Enterpr.ise shall take measures to obtain the technolo
required for Its operations on the open market or through its J.of~
venture arrangements. n

(b) If the tech~ology in question is not available on the open mark
the Au~honty ma~ invite aU or any of the contractors and th:it;
res~c~l:e sponsormg State or States to cooperate with in facilitatin
acquismon of technology by the Enterprise or its joint t gd I . ven ure Or
a e~e oping State or States seeking to acquire such technoh,
on fair and reasonable commercial terms and conditions· I digy
effect" tecti f . , me u lUgive pro ectron 0 Intellectual property rights. States Parties
u~dertake to cooperate fully and effectively with the Authority for
this purpose and to ensure that contractors sponsored by them I
fully cooperate with the Authority. a so

(c) States Parties shall promote international technical and . if. . sCient! IC
cooper~tIOn With regard to activities in the Area either between
the p~les ~oncemed or by developing training, technical assistance
and scientific cooperation programmes.

The provisions of Annex III, Article 5 of the Convention shall not
apply.

1.
SECTION 6. PRODUCTION POLICY

~e production policy of the Authority shall be based on the following
principles:

(a) The rights and obligations relating to unfair economic practices
under the General Agreement on Tariffs and Trade, its relevant
codes and successor agreements, shall apply to activities in the
Area.

(b) In particular, there shall be no subsidisation of activities in the
Ar~a except as may be permitted under the agreements referred
to. In. subparagraph (a). Subsidisation for the purpose of these
principles shall be defined in terms of the agreements refered to
in subparagraph (a).

(c) There shall be no discrimination between minerals derived from
the Area and from other sources. There shall be no preferential
access to markets for such minerals or for imports of commodities
produced from such minerals, in particular.

(i) by use of tariff or non-tariff barriers; and
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2.

(ii) given by States Parties to such minerals or commodities
produced by their state enterprises or by natural or juridical
persons which possess their nationality or are controlled by
them or their nationals;

(d) The plan of work for exploitation approved by the Authority in
respect of each mining area shall indicate an anticipated production
schedule which shall include the estimated amounts of minerals
that would be produced per year under that plan of work.

(e) In the settlement of disputes concerning the provisions of the
agreements referred to in subparagraph (a), States Parties which
are parties to such agreements shall have recourse to the dispute
settlement procedures of such agreements; and

(f) In circumstances where a determnation is made under the
agreements referred to in subparagraph (a) that a State Party has
engaged in subsidisation which is prohibited or has resulted in
adverse effects to the interests of another State Party and
appropriate steps have not been taken by the relevant State Party
or States Parties, a State Party may request the Council to take
appropriate measures.

The principles contained in paragraph 1 shall not affect rights and
obligations under any provision of the agreements referred to in
paragraph 1(a), as well as relevant free trade and customs union
agreements, in relations between States Parties which are parties to
such agreements. .

The acceptance, by a contractor, of subsidies other than those which
may be permitted under the agreements referred to in paragraph l(a)
shall constitute a violation of the fundamental terms of the contract
forming a plan of work for the carrying out of activities in the Area.

Any State Party which has reason to believe that there has been a
breach of the requirements of paragraph (a) to (d) may initiate dispute
settlement procedures in conformity with paragraph l(e) or (t).

The Authority shall develop rules, regulations and procedures which
ensure the implementation of the provisions of this Part. This shall
include relevant rules, regulations and procedures governing the approval
of plans of work.

The provisions of Article 162, paragraph 2(g), Article 165, paragraph
2(n), Article 151, paragraphs 1 to 7 and paragraph 9 and Annex Ill,
Article 7 of the Convention shall not apply.

3.

4.

5.
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SECTION 7. ECONOMIC ASSISTANCE

1. The policy of the Authority to assist developing countries which suffer
serious adverse effects on their export earnings or economies resulting
from a reduction in the price of an affected mineral, or in the volume
of exports of that mineral, to the extent that such reduction is caused
by activities in the Area, shall be based on the following principles;

(a) Developing land-based producer States whose economies have
been determined to be seriously affected by production of minerals
from the deep seabed shall be assisted from the economic assistance
fund of the Authority.

(b) The Authority shall establish an economic assistance fund from
a portion of funds of the Authority which exceeds those necessary
to cover the administrative expenses of the Authority, provided
that the amount set aside for this purpose shall be determined by
the Council from time to time, upon the recommendation of the
Finance Committee. Only funds from payments received from
contractors, including the Enterprise, and voluntary contributions,
shall be used for the establishment of the economic assistance
funds.

(c) The Authority 'shall provide assistance from the fund to affected
developing land-based producer States, where appropriate, .in
cooperation with existing global or regional development
institutions which have the infrastructure and expertise to carry
out such assistance programmes.

(d) The extent and period of such assistance shall be determined on
a case-by-case basis. In doing so, due consideration shall be given
to the nature and magnitude of the problems encountered by
affected developing land-based producer States.

2. Article 151, paragraph 10 of the Convention shall be implemented by
means of measures of economic assistance referred to in paragraph 1.
Article 160, paragraph 2(1), Article 162, paragraph 2(n), Article 164,
paragraph 2(d), Article 171, paragraph (f) and Article 178, paragraph
2(c) of the Convention shall be interpreted accordingly.

SECTI.QN 8. FINANCIAL TERMS OF CONTRACT
1. The following principles shall provide the basis for establishing rules,

regulations and procedures for financial terms of contract:
(a) The system of financial payments to the Authority shall be fair

both to the contractor and to the Authority.
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2.

(b) The rates of financial payments under the system shall be within
the range of those prevailing in respect of land-based mining of
the same or similar minerals in order to avoid giving deep seabed
miners an artificial competitive advantage or imposing on them
a competitive disadvantage.

(c) The system of financial payments may be revised periodically, in
view of changing circumstances, however, they shall be applied
in a non-discriminatory- manner and they may apply retroactively
to existing contracts only at the election of the contractor. Any
subsequent change in the choice of the systems shall, however, be
by agreement of the Council.

(d) While the system should not be complicated and should not
impose major administrative costs on the Authority or on a
contractor, consideration should be given to the adoption of a
royalty system or a combination of a royalty and profit sharing
system. If alternative systems are decided upon the choice of the
system applicable to an individual contract shall be at the election
of the contractor. However, any subsequent change of system
shall be by agreement of the Council.

(e) An annual fixed fee shall be payable from the date of
commencement of commercial production. However such fee
may be credited against other payments due under the system
adopted in accordance with subparagraph (d). The amount of such
fee shall be established by the Council.

(f) Any disputes concerning the interpretation or application of the
rules and regulations based on these principles shall be subject to
the dispute settlement procedures under the Convention.

The provisions of Annex III, Article 13, paragraphs 3 to 10 of the
Convention shall not apply.

With regard to the implementation of Annex III, Article 13, paragraph
2 of the Convention, the fee for processing applications for the approval
of a plan of work limited to one phase, either the exploration phase or
the exploitation phase, shall be $250,000.

3.

SECTION 9. THE FINANCE COMMITTEE

There is hereby established a Finance Committee. The Finance
Committee shall be composed of 15 members with appropriate
qualifications relevant to financial matters. States Parties shall nominate
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candidates of the highest standards of competence and integrity. In the
election of members of the Finance Committee, due account shall be
taken of the need for equitable geographical distribution and the
representation of special interests. Until the Authority is self-financing,
the membership of the Committee shall include the five largest financial
contributors to the administrative budget of the Authority.

2. No two members of the Finance Committee shall be nationals of the
same State Party.

3. Members of the Finance Committee shall be elected by the Assembly.
Each category referred to in Section 3, paragraph 14(a), (b), (c) and (d)
of this Annex shall be represented on the Finance Committee by at least
one member. After the Authority becomes self-financing, the election
of one member from each category shall be on the basis of nomination
by the members of the respective category, without prejudice to the
possibility of further members being elected from each such category.

4. Members of the Committee shall hold office for a term of five years.
They shall be eligible for re-election for a further term.

5. In the event of death, incapacity or resignation of a member of the'
Committee prior to the expiration of the term of office, the Assembly
shall elect for the remainder of the term a member from the same
geographical region or interest group.

6. Members of the Committee shall have no financial interest in any
activity relating to matters upon which the Committee has the
responsibility to make recommendations. They shall not disclose, even
after the. termination of their functions, any confidential information
coming to their knowledge by reason of their duties for the Authority.

7. Decisions by the Council and the Assembly on the following issues
shall take into account recommendations by the Finance Committee:

(a) Draft financial rules, regulations and procedures of the various
organs of the Authority and the financial management and intemal
financial administration of the Authority.

(b) Assessment of contributions of members to the administrative
budget of the Authority in accordance with Article 160, paragraph
2(e) of the Convention.

(c) All relevant financial matters including the proposed annual budget
prepared by the Secretary-General (Article 172 of the Convention),
the financial aspects of the implementation of the programmes of
work of the Secretariat.
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(d) The Administrative budget.

(e) Financial obligations of States Parties arising from the operation
of Part XI and its related annexes as well as the administrative and
budgetary implications of proposals and recommendations
involving expenditure from the funds of the Authority.

(f) Rules, regulations and procedures on the equitable sharing of
financial and other economic benefits and the decisions to be
made on that basis.

8. Recommendations of the Committee shall, where necessary, be
accompanied by a summary of the range of opinions in the Committee.

9. Decisions in the Finance Committee on questions of procedure shall be
taken by a majority of members present and voting. Decisions on
questions of substance shall be taken by consensus.

10. The requirement of Article 162, paragraph 2(y) of the Convention to
establish a subsidiary organ to deal with financial matters shall be
deemed to have been fulfilled by the establishment of the Finance
Committee in accordance with this Section.
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Iv. Status and Treatment of Refugees

(i) Introduction

At the instance of the Government of the Arab Republic of Egypt, the
subject 'Status and Treatment of Refugees' was first taken-up for study by
the AALCC in 1963. It was observed that the AALCC's views would be
invaluable in reflecting upon the refugees problem. Since then the Committee
bas regularly been taking-up this subject at its annual sessions and discussing
the progress of work in this field.

The Thirty-first Session (1992) mandated the Secretariat to commence
preparation of a draft model legislation on refugees. The topic was taken-up
at the Thirty-second Session held in Kampala (1993). The following two
studies prepared in accordance with the mandate were presented for
consideration of the Thirty-third Session held in Tokyo in January 1994.

A. Model legislation on the Status and Treatment of Refugees.

B. Establishment of "Safety Zones" for the Displaced Persons in the
Country of Origin.

A. MODEL LEGISLATION ON THE STATUS AND
TREATMENT OF REFUGEES

Se ~e Asian-African Legal Consultative Committee at its Twenty-eighth
SSlon held in Nairobi in 1989 decided to organise a workshop on the

refugee problems in Afro-Asian region with the Cooperation of and in
~OCiation with the office of the United Nations High Commissioner for

~gees (the UNHCR) to commemorate Twenty-Five years of Working
:hons.hip between the two organisations. In fulfillment of that mandate the

retanat of the Committee and the UNHCR conjointly organised a
~kshop o~ 'I~ternational R~~ugees and Humanitarian Law' in the Asian-

Can Region in New Delhi m October 1991. The Workshop had as its
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objectives the promotion of general awareness and wider acceptability,
among the member States of the Committee, of the Geneva Convention in
Relation to the Status of Refugees, 1951 and the 1967 protocol thereto. Two
recommendations were made by that Workshop. The first one urged the
Committee "to consider the possibility of preparation of a model legislation
with the objective of assisting Member States in the enactment of national
laws on refugees". The other recommendation urged the Asian-African
States to move a step forward by considering adherence to the 1951 Convention
relating to the Status of Refugees and/or the 1967 protocols, thereto.

The Committee at its Thirty-first Session adopted the recommendations
of the AALCC-UNHCR Workshop on International Refugees and
Humanitarian Law in Asian-African Region held in New Delhi in October
1991 and approved of the suggestion to prepare a model legislation in
cooperation with the office of the UNHCR with the objective of assisting
Member States in enacting appropriate national legislation on refugees.

At its Thirty-second Session in Kampala, in early 1993, the Secretariat
prepared a study entitled "Preliminary Study on the proposed Model
Legislation on Refuges". This brief sought to present an overview of the
features of contemporary refugees law and also incorporated a draft structure
of the proposed model legislation on refugees.

At that Session the representative of the UNHCR observed that the
initiative taken by the Committee in preparation of a model legislation on
refugees would certainly contribute to the effective implementation of
refugee law at ,this juncture of history of international relations. In his view
the incorporation of international standards for treatment of refugees into
national law through domestic legislation would be an appropriate method
and in some legal systems, perhaps, the only method. He recalled that during
the Arusha Conference on Refugees held in 1979 the African States had
recommended that the OAU in cooperation with the UNHCR should elaborate
a national legislation to serve as a guideline for African States. He also
reiterated the UNHCR's offer to cooperate with and assist the Secretariat of
the AALCC in the elaboration of a Model Legislation on Refugees.

The Committee at its Thirty-Second Session decided inter alia to "continue
with the study of the model legislation in close cooperation with the UNHCR
and OAU which includes study of various legislations on refugees in the
Asian-African region".

Pursuant to that decision the Secretary-General held informal consultations
with the representatives ofthe Organization of African Unity (OAU) as well
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the UNHCR, at Addis Ababa during February 1993. At that meeting it was
as ed (i) to reactivate the OAUIUNHCR Working Group on refugees and
a~clude therein the AALCC and (ii) to reactivate the Study of a Model
to I islation. Thereafter another round table meeting of the representatives of!:gAALCC and the UNHCR was held in Geneva in June 1993. The focus
tdiscussions at that meeting was the proposed model legislation on refugees.

D ring that tripartite meeting it was observed that the model legislation
uuld be much more meaningful if it were incorporated into national laws.

;~s because these are far more effective domestically than international law
rinciples which may lack enforcement procedures. It was also observed that

~e lack of willingness to accept international standards has been well
illustrated by the unfortunate Bosnian example, which has shown that
Intemational Protection and non-refoulement has at best been reduced to
good intentions. The national legislation would be more respected:

(i) since being law of the land, there were better chances of its
implementation;

(ii) also for fear of international criticism; and

(iii) national as well as international public opinion.

The question of incorporation of existing priniciples could be left to the
individual states. Therefore, a national legislation, keeping all the factors in
mind would also be useful. Of-course, the question of incorporation of the
existing principles could be left to individual states.

In the end it was agreed among other things to :
(i) Form an inventory of all the legislations available with the UNHCR

CDR division:
(ii) Evolve ways and means- of elaborating the 1966 Bangkok

Principles; and to
(iii) Continue work on the model legislation which would help states

desirous of doing so to incorporate flexible principles on refugees
into their existing legal instruments.

The Secretary-General also held consultations with several senior
~reSentatives of the office of the UNHCR. At the meeting between the
tb retary-General and the representatives of the UNHCR held in Geneva on

~ afternoon of June 3, 1993 it was agreed to make an inventory of all
=ing legislation with CDR (Geneva) and if possible to continue to study
Le er the Report of Dr. Faits Abdel Majeed on his mission to Egypt,

.~on, Jordon, Iraq and Yemen, with the idea of identifying Islamic Law
Plinclples which could help in promoting existing principles of refugees.
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Thereafter at a meeting held· .representatives of the AALCC OAU 10 Divonne (France) between the
was that it was necessary to ' d t 'hand the UNHCR the view expressed. up a e t e OAU/UNHCR . .
national refugee legislation prepared in 1980. guidelines on the

B. ESTABLISHMENT OF "
DISPLACED PERSONS IN T~ETY ZONES" FOR THECOUNTRY OF ORIGIN

During the Twenty-fourth session of the
(1985), the Delegate of Thailand on behalf of h~CC held in Kathmandu
the AALCC should intimate a stud s Government proposed that
possible establishment of safet y on : closely related aspects namely the
th . Y zones lor refugee dieir country of origin. The Th . d 1 . s or isplaced persons in
Twenty-fifth session held j Ai e egate reiterated his request at th

bli In rusha (1986) d eesta ishment of safety zones f f an suggested that the
c t f or re ugees or displa doun ry 0 origin would lessen the b d f . ce persons in their
and to some extent might alleviate t:

r
e~ or the International community

safety in their country of origin ere ugee problem particularly if their
b th . was guaranteed and th· II b .y e International communit H elf we - emg assured

, attention in particular on the c Yll· ~ pr~posed that the study might focus
10 OWIng Issues:

(i) The circumstances under whi hin the home country of refu IC safety. zones could be established

(

ii) gees or displaced persons.
Whether neutral bodies like internati ..entrusted with the resp .b.l. ~atlOnal orgamsations should be

onsi I ity lor manage c d
care and security in the saf t ment, 100 ,medicalre y zones; and

(iii) The status of the safety zones.

The matter has regularly been diC . iscussed at successi .
omrmttee, At the Twenty-ei hth Se . . sSI:e sessions of the

Secretariat presented a set of ~ . 1 sSI~n held In Nairobi in 1989 the. pnncip es which pro .d d fr
establishment of Safety Zo A h . VI e a amework for the
th . nes. t t at session sid 1e VIew that since the questio f W ' ~vera e egates expressed
the consideration of the item ~ho ~debty zones rat sed many political, issues

. ou e deferred to a future date.

Dunng the Thirtieth Session held in C· .
Thailand suggested that bearinz in mi airo m 1991 the delegate of
Gulf War the proposal mad: ~n n;:.nd~he recent events particularly, the
establishment of Safety Zones f yth ISd. overnment on the question of
origin should be pl d or. e isplaced persons in the country of
fu . ace once again on the agend f h .

rther consideration. In fulfillm t f th a 0 t e Committee for
the Secretariat presented a furt~n ~. fe mandate Of.the Thirtieth sessioner ne, on the tOpIC to the Thirty-first
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sssion of the Committee held in Islamabad. The said brief analysed the
se lllS of the persons seeking asylum in the proposed Safety Zones, the issue
";do

rnestic
jurisdiction and the non-interference in the internal affairs of the

~,.,., and the current practice of ~stablishing Safety o~ similar zones. The
\l<presentative of the Unued Nabons High CommissIOner for Refugees
during that session observed that the question of the establishment ~f Safety
zones for displaced persons 10 their c~untry of origm was an Issue to which

clear distinction between humamtanan and polItIcal aspects, and between
;,.,., sovereignty and its obligations were not easy to delineate. He stated
that it would be useful to distinguish three objectives viz. (i) preventive i.e.
such zones could help remove the need to flee; (ii) orderly departure i.e. such
zones could increase safety during flight; and (iii) that they could facilitate
voluntary return by helping remove the causes for the flight. With regard to
the preventive aspect of the establishment of the Safety Zones he expressed
the view that the Executive Committee of the UNHCR in this regard had in
October 1991 recognised the responsibilities of States to eliminate the causes
of refugee outflows and had called upon the High Commissioner to explore

the preventive strategies in that regard.
During the deliberations at the Thirty-First Session of the Committee a

member State representatives observed that the establishment of safety zones
for refugees or displaced persons in their countries of origin would lessen the
burden of the country which provided temporary shelter. Another delegate
emphasized that in considering the establishment of Safety Zones and their
Status, due regard to the principle of sovereignty and territorial integrity of
the State of origin must be taken into account. At the conclusion of the debate
at that session the Committee decided to place the item on the agenda of its

thirty second Session.
Consequently for the Thirty-second Session held in Kampla in February

993, the AALCC prepared a revised study on the topic of Safety Zones.
Introducing the paper the Deputy Secretary-General Mr. Toru Iwanami
observed that recent developments had made the question of establishment
of Safety Zones topical and that the brief prepared by the Secretariat referred
~ the contemporary practice in various conflict areas as one possible solution
or reducing refugee exodus. The Representative of the UNHCR in his
statement pointed out that there was no international legal instrument which
~earlY defined and dealt with t?e problems of internally displaced persons.
. ~Pt the four Geneva Conventions of 1949 and the 1977 Protocols applicable
In times of war or armed conflicts which provided for a role of the ICRC

re was no international agency or organization entrusted with the
ponsibility of furnishing humanitarian assistance to internally displaced
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pcasuns. However the UNHCR had on several occasions been requested by
the United Nations, on an ad hoc basis to assist certain groups of persons who
were in refugee-like situations or intermingled with refugees or returnees.

During the deliberations one delegate pointed out that whilst international
law imposed stringent obligations on receiving States while the State of
origin (of the refugees) apparently had no legal obligations. In his view it was
necessary to elaborate the "cessation clauses", in a more pragmatic fashion
since'the solution to the refugee problem lay in addressing the root causes
in the State of origin. The establishment of safety zones, in his opinion, could
not only reduce the burden of neighbouring receiving States but it also
presented an opportunity for settlement and repatriation of displaced persons.
He emphasized, however, that the establishment and administration of such
Safety Zones should respect the sovereignty and territorial integrity of the
State concerned. The resolution which was adopted by the Committee at the
Thirty-second Session of the Committee called for closer interaction among
AALCC, UNHCR and OAU in undertaking joint studies and in exchanging
information on the subject. The UNHCRJOAU working group has been
reinforced by the inclusion of the AALCC. A tripartite meeting was held in
June 1993 in Geneva and the Secretary-General of the AALCC participated
in the discussions.

Thirty-third Session : Discussions

Introducing the item "Status and Treatment of Regfugees" the Deputy
Secretary-General Mr. Toru Iwanami stated that the Secretariat had prepared
two briefs addressed to two specific aspects of the subject viz. Model
Legislation on the Status and Treatment of Refugees and the Establishment of
Safety Zones for the Displaced Persons in the Country of Origin. He pointed
out that the item 'Model Legislation on the Status and Treatment of Refugees'
was placed on the agenda of the AALCC following upon a decision of the
Thirty-first Session of the Committee held at Islamabad in 1992. At that
session the Committee had adopted the recommendations of the AALCC-
UNHCR Workshop on International Refugee and Humanitarian Law in
Asian-African Region held in New Delhi in October 1991 and approved of its
recommendation to prepare a model legislation in cooperation with the office
of the UNHCR with the objective of assisting Member States in enacting
appropriate national legislation on refugees.

In pursuance of that mandate the Secretariat had prepared a preliminary
study on the proposed model legislation on refugees which presented an
overview of the features of contemporary refugees law and also incorporated
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odelle islation on refugees. He recal~ed
draft strUcture of the proposed m .g f the Thirty-second SeSSiOn

•• the brief prepar~d by the Secr~ta;;~:tiO':S incorporated in the existing
tbat ok a comparative study of the e C tion of 1951 and the 1967derto . h Refugee onven .
\lfl ational instruments VIZ. t e. f 1969. the Cartagena DeciaratlOn
iI1te:Col thereto; the OAU ~on~e;tiO\~k prin~iples ofl961 and Addendum
pro 984 as well as the Co~ttee s a:~ase for the need to expand the scope
of ~ 1970 thereto. That Bnef made h ntemporary developments and to
10 term "refugee" to conform. to t e co it ria for the determination of
of the .. of human nghts as a en e .

s. r to the vlOlatlOn 1· f the Cartagena declaratlOn.
re1e status along the mes 0 .
the refugees .. Session decided to "continue with

The committee at Its .Thl~y-~econd e coo eration with the UNHCR and
e study of the modelleglslatlOn '" cl~: isla~ons on refugees in the Asian-

~AU which. in~~udes stu~y e~ :~~~:t t~e committee at its Thi~y-s.econd
Awtcan reglOn . He pomt d t re of the Model LeglslatlOn.
JUt.. .d not debate the propose struc u.
Session dl G al held informal consultatlOns

Pursuant to that decision the Secre~~ enefrAfrican Unity (OAU) as well
. f the OrgamzatlOn 0 93

with the representatives 0 duri the second week of February 19 .
the UNHCR, at Addis Ababa unng uu h OAU/UNHCR Working

as .. d (i) to reactivate t e .
At that meetmg It was agree . h AALCC and (ii) to reactivate
Group on Refugees and t~ inc!ude~~~~~~~t~reanother round table meeting ~f
the Study of a ~odel Leglslatto~cC OAU and the UNHCR was held 10

the representatives of the AA 'd. . s at that meeting was the
. 1993 The focus of ISCUSSIOn . .Geneva 10 June· D . that tripartite rneetmg It was. I· . refugees unng . .

proposed model legis anon I~. . ld be much more meaningful If It
observed that the model legislation wou
were incorporated into national laws. .

. the Secretariat apart from reflectmg
Accordingly, the Bnef prepared by . 1 t· on refugees refers to the

. . f . ipal legis a Ionthe current situation. 0 mu.mc . 1. t ments relating to status and
ignificance of ratify 109 the mtematlOna ;ns ru t e of the model legislation

treatment of refugees. It also includes a dra t struc ur
on refugees which the Secretariat was called upon to prepare. .

. del legislation could be drafted 10
In keeping with the view that the mo iew of the legislative

'B . d I f mished an overVIlocks' the Secretanat stu Y a so u .. f the view that there is
history of the term "Refu~e~s" ..The secreta~~nISb~tween the terms to be
a need to consider the dlstmc~iOn to be ~ d 1Le islation. He stated that
employed and the scope to be given to the he: e gtthe Secretariat should

. . h ider whet er or noCommittee may wis to consi . t d definitions of some key
k to incorporate especially, distinctly, enuncta ~ .

s to be employed in the proposed model legtslatiOn.
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He stated further that the Committee might now wish to give consideration
to the extent and scope of the key term around which the proposed model
legislation is to be drafted. The future work of the Secretariat the preparation
of Model Legislation of rights and duties of refugees would now rest on the
directives which the Committee may give. The guidelines that the Committee
may wish to furnish would enable the Secretariat to fulfill its mandate at an
early date.

Turning to the issue of the Establishment of Safety Zones for Refugees
and the displaced pers?ns in their country of origin the Deputy Secretary
General stated that the Item was first placed on the agenda of the session of
the Committee at the instance of the delegate of the Government of Thailand.
At the twenty-eighth session of the Committee held in Nairobi in 1989 the
Secretariat had presented a set of principles which provided for a framework
for the establishment of Safety Zones. At that session, several delegates
expressed the view that since the question of safety zones raised many
political issues the consideration of the item should be deferred to a future
date.

The item was reactivated in 1991 when during the Thirtieth Session held
in Cairo the delegate of Thailand suggested that in view of the recent events
particularly the Gulf War the proposal made by his Government on the
question of establishment of Safety Zones for the displaced persons in the
country of origin should be placed once again on the agenda of the Committee
for further considerations. In fulfillment of the mandate of the Thirtieth
Session the Secretariat presented a further Brief, on the topic to the Thirty-
first session of the Committee held in Islamabad. The Brief analysed the
status of the persons seeking asylum in the proposed Safety Zones, the issue
of domestic jurisdiction and the non-interference in the internal affairs of
the State and the current practice of establishing Safety or similar zones. At
that session the Committee directed the Secretariat to update the study on the
topic and to include in it the question of minimizing and removing the causes
of influx of Refugees and displaced persons.

Thereafter at the Thirty-second Session held in Kampala in 1993 the
Committee considered a revised study on the question of establishment of
Safety Zones. At that Session it was decided that the Secretariat of the
AALCC should forge closer interaction with the UNHCR and OAU in
undertaking joint studies and in exchanging information on the subject. Since
then the UNHCRIOAU Working Group has been reinformed by the inclusion
of the AALCC and tripartite meeting was held in June 1993 in Geneva and
the Secretary-General of the AALCC participated in the discussions. The
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. d stud on the question of establish~ent
riat has now prepared a revise Y ittee at Thirty-third Session.

secreta Zones for consideration by the comm.1 d the set of 13 principles
of S~;~~y prepared by the secrekt~na~::::t:~:~~ment of the Safety Zones
'{'be ld furnish a framewor or . .
which cou d persons in their country of ongm.

V·spalce . f h
for I eral further stated that in the VI~W0 t e

The Veputy Secretary-Gen d ith a careful evaluation of the

etariat the topic needed further ~tu oYrthWelrnIraq Sri Lanka, Yugoslavia,
Secr .. h areas as in n ' ..
. ation and practice 10 sue n the Committee to give consideratIOn to

~tumaliaamong others. He called upo k of the Secretariat should take as the
;e directions which th~ fu~ur;lf~~r a novel concept and in the absence ~f a
committee was ~ddressmg .ltS1 Ythe fine distinction between the emer.gmg

consistent and umfo~m t.ermmo ~;d the customary principles of human ~Ights
. CI·pIes of humamtanan law . where the two aforementIOnedpon h ept 10 a grey area

and refugee law place t e conc .d th t the usage of a plethora of terms such
branches of law overlap:,~; sa~nR~ief Centres", "Security Zones", "Saf~ty
diverse as "Safety Zones , rider" d "Safety Corridors" not to menuo»

" "S fe Corn or an .
Haven Zones, a " carce! be said to be conducive to the progre~s~ve
"humanitarian access can s Y h eral customary and codified

dif f of law were sevdevelopment or co I ica IOn . . ide and at times even appear to. I Law interact, comet . . I
principles of Inter~atIona. .nted out is particularly true ofthe pnnctp es
be mutually exclUSive. This he.pOl . the domestic affairs of the State.

. d on-mterference 10 h
of State Sovereignty an n. hould ive consideration to these and ot er
He stated that the Committee s : f the Secretariat in this regard.
matters in determining the future wor 0

. Hi h Commissionerfor Refugees
The Representative of the UnitedNatLO~:. g fthe UNHCR the number of

stated that since the establishment of the 0 I~. ally on account of internal and
refugees had grown in numbers every year p~ I~ t twenty-five million of the
external conflicts which in.volved and a!ect~ : ~HCR every Member State
world population. In the view of the office 0 t e. l legi slation to enable it

. . . d d to adopt a natrona
of the international society ne~ e. . ce to be rendered to refugees and
to manage and regulate humamtanan asslstan. t gulate humanitarian
displaced persons. He stated ~hat a legal regime 0 rekers could ensure the
assistance while protectin~ the interests ofth.e a~yl~~ :e~tate and its national
protection and preservauon of the sovereIgn y
interest.

. f h Asian-African Legal Consultative
He proposed that the Secretanat 0 t e h ff f the Secretariat to the

Committee could second a mem?er of tafe sta dOllegislation on refugees.
UNH 11 ed penod to dr t a mo e . .CR for a mutua yagre d 1 ith alternative prOVISIOns
The proposed legislation, he stated, could be mo u ar w
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designed to safeguard the national interests of states. The legislation could thus
present several models which could be submitted to member States of the
Committee for their observations, comments, additions and amendments. The
modular legislation could thereafter, be considered at the next session of the
Committee and perhaps approved. Thereafter states which desired to do could
enact legislation to be drafted with the technical assistance that the UNHCR
was offering to the Secretariat of the Committee.

The Delegate of Uganda stated that the figures relating to the world
refugee population supplied by the representative of the UNHCR represented
only those who were registered. In his view the actual figure is about half as
much more i.e. there are at least 30 million refugees the world over.

The Delegate of Iran stated that the studies of the Secretariat of the
Committee and raising the issue in the annual meetings of the AALCC showed
importance that the organization attached for refugee problems particularly in
Asia and Africa. He added that the importance of raising the issue in the
Committee originated from the fact that the majority of them as stated by the
distinguished representative of UNHCR, were from developing countries
mainly Asian and African ones, and all efforts made at global level to solve this
problem had failed to put an end to this painful tragedy of the late years of the
present century.

He said that the Islamic Republic ofIran was host to 5 million refugees and
as one of the signatories of 1951 convention on the status of Refugees and the
protocol of 1967, it had made all efforts to provide facilities for refugees.
Although these measures had always been appreciated by the concerned
international organizations such as Red Cross and UNHCR during the recent
years, the International aid to refugees in Iran had been insignificant when
compared with other countries where smaller number of refugees are living.

He further stated that his delegation would like to underline the responsibility
of states who made people refugees. In the view of his delegation the measures
and policies of these states were the main cause for the displacement of their
nationals and these countries should remain accountable and should not shun
their responsibilities. The prime responsibility of these countries was to create
situation in their country to put an end to more exodus of refugees to other
countries. Mass expulsion of the nationals of a country which lead to
displacement and had been prohibited by international conventions, should be
condemned by the concerned legal organizations such as AALCC.

He recalled that when the question was discussed at the Thirty-first annual
session of the Committee his delegation had emphasized that displacing a
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. . . t deny theirb sed as aJustificatlOn 0
fnationalsofacountrycannot eu.. countries had the right to

Ilutllber? He observed that refugee-recelvmg t of origin whenever they
ll11t~~naht~herepatriation of the refugees to th~ ~~~:~e normal. His deleg~t~on
fllclhtate the situation in that country ha e of laws of recelvlOg

alized that hasi the principle of observanc
re . h d to emp aS1Ze

WIS e
~ ~~. h
country by r d found useful the Brief prep~ed by t .e

11 tated that his government ha .' ti ated by the Committee 101991 10
e s. t The WorkshOP on Refugee~ 1~11 was among the positive steps

secre~~~i' in which his delegation .part~~~~;~~h a range of refugees' iss~e~ in
NeW

n by the Secretariat. That ~e~t~g fre atriation. Heexpressedappre~tatlOn
tak~ d Arica, particularly thelr.ng top arin the document in which the
~~~:"secretariat ~f the com~~~~:: f;~~s onghad been clearly elab.orated,

asures and studIes of ~L ovide a better prospect for ASian and
tne

d
hopped that these s~udles would Plr this humane problem of the present

an . .n their efforts to so ve
African countnes I
century· . tion for the Briefs prepared

ssed his apprecla h t
The Delegate of Kenya expre . tr had received and has been a os

by the Secretariat. He stated that h~Sco~: l~st twenty years. He favoured the
to a large number of refugees dU~lOg rn the status and treatment of
establishment of a legal mechamsm to !~v: responsible for generating the
refugees- He was of the view that counr ieinate causes for the refugee flow,
exodus of refugees should take steps to e im

. ex erience with refugees both pleasant
His Government has had mixed ~ d ny refugees to put their lives

. G rnrnent had assiste ma . t fand unpleasant. HIS ove d' . had I'mproved in their coun ry 0
1·· When con 1110nS .d dtogether and earn a rving. d the refugees to return and provi e

origin his government had encourage hei tries During the last four
assis~ce to those who wished to return to t elf coufn m s~malia had however

1 ber of refugees ro
years the presence of a arge num b rs had an adverse effect on
created major problems. The influx of large num e d with guns which they

. fugees had come arrne h' hthe economy, BeSIdes many re t climate of insecurity w ic
. h d f criminals to crea e a d Iused or put into the an so. 0 the other hand Kenya ha on Y

had inhibited foreign investment 10K~nya, ~ al community,
received limited assistance from the mternal10n .

. son the environment, he emphaSized
Speakingonthelmpactofrefugee~amPI . areas where refugees had

th al di t is loormng arge 10at environment isas er a large scale for fuel.
settled in large numbers and cut down trees, on .

. the view that the question of draftlflg a
The Delegate of Indra expressed d bated exhaustively, He observed

., fu had not been elIlOdelleglslatton on re gees
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that there were many reasons underlying the flow of refugees and while States
had and would honour their obligations to receive asylum seekers at their
borders, the significance of the practical problems posed by internal
displacement could not be under---estimated. He, however, had reservation
about drafting a model legislation as in his view consideration needed to bS

given to the que~tion of d~terence of refugee flow. Besides, the delegat:
argued, the expenences vaned from country to country and from continent to
continent. He did not favour an imposition of ideas which had not been
voluntarily accepted following a detailed discussion. In his view there Were
many aspects of the proposed legislation which needed to be deliberated with
care. These included the issue related to the definition of terms and the scope
ofthe proposed legislation. His delegation was opposed to the involvement of
the UNHCR in the drafting of a Model legislation.

The Delegate of Egypt stated that a number of questions raised by his
delegation when the item was considered at the Thirty-second session of the
Committee had not been satisfactorily answered. He supported the view of the
Indian delegate.

The Representative of the UNHCR stated that his office had only offered
technical assistance in drafting a model legislation. He pointed out that
member States of the Committee would remain at liberty to consider the
substantive and political questions related to the acceptance or enactment of
the proposed legislation.

The Secretary-General clarified that the decision to draft a model legislation
was taken at the Islamabad Session (1992) following upon a recommendation
of the Workshop on Refugee Law held in New Delhi in 1991. He pointed out
that the preparation of a model legislation by the Secretariat with the
collaboration of the UNHCR would not make it mandatory for any member
State of the Committee to enact a law. On the other hand, a model legislation
prepapred jointly by the AALCC and the UNHCR could be useful for many
member countries in developing their own laws to assist refugees.

The Delegate of India emphasized that his reservation was mainly on the
ground that the proposed structure of the model legislation had not be~n
extensively debated at any session after the deliberations in the Workshop. HIS

delegation was not opposed to the proposed modular legislation if it was d
question of purely technical assistance, and was voluntary and the propose
legislation would not commit or bind any of the member States of the
Committee.

The Delegate of Egypt clarified that his support of the Indian reservation
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. atters and not on the question of drafting a model
n substantive m

~as 0 .

legiSlatIOn. da said that in the opinion of his delegatio~ the draft
The Delegate of. Ugan f the view that the Secretanat should

ry mnocUOUS.He was 0 . d it
solution was ve. . h. h could be adopted by those who require I.

re odelleglslatlOn w IC
draft a mO· tion 0'£ Airican Unity stated that the. of the rgantsa I 'J '.l'

The Representatl.ve . ld be a useful instrument and urged the
d I legislation cou OAUroposed rno e . k on the subject. He pointed out that an

~ommittee to com~lete~~~:o~ad in 1980 drawn up "National Guideline~ on
and UNHCR Workmg .. Ph·ch had been found useful by several Afncan

. Refugees w I id I·
I _gislatlOn on dS ·landhadreliedheavilyonthosegUi e mes......, . B h Zimbabwe an wazi h
countnes. ot. f their national legislations. He pointed out, however, t at
in the formulatIOn 0 id I· eeded to be revised to meet new challenges.

OAU/UNHCR GUl e mes n
the res sed the view that the delegate of India had

The Delegate of T~rkey eXP
f d and orderly work. This did not amount

advised caution in the interest 0 goo
to opposition to such a model law . . .

. d that the proposed model legislatIOn was an
~e Pre~ldent hP~ohnoun~~be completed within the existing resources

ongomg project w IC cou CR d the OAU
supplemented by technical assistance from the UNH an .
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Adopted on January 21, 1994

(ii) Decisions of the Thirty-third Session (1994)
Agenda item: "Status and Treatment of

Refugees and Displaced Persons"

The Asian-African Legal Consultative Committee at its Thirty-third
Session:

Having considered the Secretariat briefs on Model Legislation on Refugees
contained indocument No. AALCClXXXlIIffokyo/94/3 and the Establishment
of Safety Zones contained in document No. AALCC/XXXIlIfTokyo/94/4;

And having heard with appreciation the statement of the Deputy Director,
the Bureau of Asia and Oceania of the United Nations High Commissioner for
Refugees;

And having heard also the statement of the representative of the
Organization of African Unity;

1. Appeals to Member States to take all measures to eradicate from their
countries the causes and conditions resulting in their nationals being
forced to leave their countries and becoming refugees;

2. Urges the member States who have not already done so to ratify or accede
to the Convention on the Status of Refugees, 1951 and the 1967 Protocol
thereto;

3. Takes note of the general outline of the programme of work proposed by
the Secretariat on the Model Legislation which is still to be considered
by the Committee;
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4. I?eClidesto continue with the task of the preparation of a modellegislaf
In c ose co-operation with UNHCR and OAU' I' h f h . IOn. . 1 . In Ig tot e codlfipnncip es of International law and the practice of St t . th . led

a es In e region'
~~rafessehsappreciation to the UNHCR for the offer to assist the AALC '
o r t t e model legislation; C

Decides in the context of paragraph 4 above to second a fi .
officer of the Secretariat to the UNHCR f .~ro essIOnal staff

tu II ' or a specified period t b
mu a y agreed, to draft the detailed modular draft I . I' 0 eegis anon;
Recommends that such draft legislation be transmitted by the S .
to all Member States, prior to the Thirty-f rth S . ecretanat

id . IOU eSSIOn for th .
consi eration, amendments, additions on Su!J~tractions' ' elr

Recommends further that such duly amended dr ' . .
considered at the Thirty fourth Session of the C . aft ~eg~slatJon be
adoption; ommittee lor ItSPossible

Directs the Secretariat to include the item "St t d T
R f " h a us an reatment of

e ugees on t e agenda of the Thirty-fourth Session of the Com ittand . ml ee;

5.

6.

7.

8.

9.

10. Directs the Secretariat to study further the concept of Safety Zones and'
to ~nalys~ the role played by the United Nations and UNHCR in
particular In the recent past in that context.
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A.
(iii) Secretariat Briefs

Model Legislation on the Status and
Treatment of Refugees

It is estimated that there are 19 million refugees in the whole world at
present. Africa alone has the unenviable record and the dubious distinction of
being host to some six million refugees and a further twelve million displaced
persons within or outside the borders of the country of their origin.

Concerning the legislation on refugees, the African region is more
enlightened by virtue of the OAU Convention 1969. In practice their treatment
of refugees is generous, in spite of their political, economic and social
hardships. Zimbabwe Refugee Act, 1983 togehter with the OAU Convention
will be of great importance in tackling this problem. The situation in the Asian
region is quite different. It is large groups or mass exodus which seek
protection in this region as opposed to individuals seeking asylum in other
Parts of the world.

Of the Eighteen AALCC member states who are parties to the Convention
regime only eight States in Asia have so far ratified the Convention relating to
~e Status of Refugees 1951,1 and its 1967 protocol. 2 As a result, many states
In this region have no binding legislation on refugees. The only guiding
PrinCiplesare Bangkok Principles, 1966 and the 1970 addendum thereto which
~e recommendatory in nature. Therefore a regional solution to this problem
~ neces.sary. The Model legislation proposed to be taken up by AALCC could

particularly useful for the Asian region and could deal with the mass

-----------------
I. :Otswana. China. Cyprus. Egypt. Ghana. Iran (Isl~ic Republic of) Japan. Kenya, Nigeria, Philippines.
2 epubilc of Korea. Senegal. Sierra Leone. Somalia, Sudan, Turkey. Tanzania, and Yeman.
. 0p. cit. Note 2.
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determina~io~ in one part an.d individual deterrrunation in another. Once the
mass admIss~on ?f refugee IS allowed it will not be difficult for individual
p~rsons seeking independent refugee status to do so. The Model legislati
Will be much mo . f I 'f' . . IOn. re meaning u I It IS Incorporated into national law
International Law pri . I I k C s.. . nn.clp es ac enrorcernent procedures, as was typicaU
seen InBosman case'.1t I~hoped that refugee law principles will be incorporate~
as~art of ~he ~OnStItutlOn or immigration laws already in existence. The
national legislation would therefore guarantee better chances ofimplementation.

The necessity for the ratification of the Convention relating to the Stat
of Refugees. us

The UNConvention relating to the Status of Refugees (1951) and its 1967
proto~?l repr~sented the fi.rst.attempt by the world community to establish a
definition which. was not limited to a specific group. New legal instruments
rules an~ regulations hav~ sinc~ evolved at regional level, including the OAD
Convent~on of 1~69 dealing with the problems of Africa, the 1984 Cartagena
Declaration catenng to Latin American problems, the 1966 Bangkok principles
propou~ded by the AALCC and the 1970 addendum thereto. In a pragmatic
way, adjustments have been made in the law and practice governing the work
of the UNHCR: But, there remain serious gaps in the overall framework. The
!951 Convention nevertheless remains a vitally important international
Instrument "providing the foundation" for refugee protection around the
world.

As a. first ste.p, it is necessary to bring the states in Asian region to the
Convention relating to the Status of Refugee, 1951 and its Protocol of 1967.
For t~is p~rpose, ~ublic awareness towards refugee problem is necessary
~speclally mthe ASIan region, as public opinion will prove a useful mechanism
"'. t?e ~cceptance of international standards in the national legislation. The
utilization of the mass media like satellite television will be effective for
incr~asing public awareness of the Convention. Also to hold a regional
serrunar on the Convention and on the international protection of refugees
would be useful. In this sense, the Conference to be held in Doha in March 1994
will provide a good forum to highlight the importance of ratifying the
Convention.

The proposed draft structure of the AALCC Model Legislation on
Refugees.

There is an imminent need for enactment of Domestic legislation on
Refugees. This is so because the refuge population has grown to an alarming

136

figure of 19 millio~, out ~f which the majority is unfortunately foun? in the
ian-African region. Since the adoption of the 1951 Conventton the

~~rnationa1 attitude has radically changed. Therefore the existing refugee
ifI is unable to cater successfully to all the new situations and changes. There
!8W

an
urgent need for international legal instruments such as the 1951

~onvention to be implemented at national level and further be supplemented
and enforced through national legislation.

The following principles are the proposed main headings of the draft
odellegislation. This is in fact the initial framework, which if approved by

:e Committee will be further elaborated, after a study of all existing
international, regional and national legislation on "refugees" and present a
comprehensive piece of legislation which could be of immense benefit to
states desirous of enacting appropriate "national legislation" on refugees
keeping their individual and particular needs in mind. As mentioned earlier
this draft structure of the Model Legislation on Refugees was submitted to the
Thrity-second Session of the Committee held in Kampala and the same is
being reproduced for the consideration of the Committee for its adoption or
approval.

The draft structure of the Model Legislation

(l) Preamble
(2) New Definition of "refugees" should at least reflect the enlarged

definitions provided for in the 1969 OAU Convention, 1984
Cartagena Declaration and 1966 Bangkok principles as expanded
by the 1970 Protocol thereto which would facilitate states to adopt
it to their particular requirements;

(3) Basic principles of the Treatment of Refugees

(i) State Sovereignty;
(ii) Non-refoulement;
(iii) Non-discrimination;
(iv) Fair and Equal treatment;
(v) Family Unity and other humanitarian practices.

(4) Rights and Duties of Refugees

(5) Penal Clauses in case of the violation of laws

(6) Assistance, measure'S given to refugees by the recipient country

(16) Miscellaneous clauses.
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Historically, the term refugee was used in various instruments prior
1951 to refer to the ethnic or territorial origins of different uprooted gro to
and to their loss of national protection. There was in these instrument ups,
ef t .. s nor erence 0 p~rsecutIOn 10t~e sense that this term is currently employed.For

~xample, vanous pre-war instruments or arrangements provided for th
Issuance of documents to "Russian refugees" (in 1922) and to "A . e

f "(1924)' b h .. rmenlanre ugees -10 ot cases referring to their national origin and to th .
If' b elross 0 protection y the Governments of the USSR or of the Turkish Re bh

t
· I Th . .. pu tcrespec rve y. ese provisions were, 10 1928 extended to "Turkish Ass ., , yrian

and Assyro-Chaldean refugees" followed by a Convention for "ref
co' f G ". 193 ugeesrrung r~~ er~any 10 8, which likewise referred to persons of
German ongin lacking protection of the German Government.

The first formal reference to persecution as part of the refugee definiti. ' Ion
came. in the 1946 Constitution of the International Refugee Organisation
(he~emafter called the IRO), a temporary specialized agency of the United
Nations and the predecessor of UNHCR. Paragraph 7 (a) (i) of Section C of
the Constitution of the IRO referred to a "persecution or fear, based on
reaso.nable gr~und~ ow.ing to race, religion, nationality or political opinions'?
as being a valid objection to repatriation. Paragraph 3 of Section A of Part I
extended IRO' s competence to the "victims of Nazi persecution" still within
their couuntry of origin. IRO's Constitution also made reference for the first
time to "displaced persons" as well as refugees-a concept which came to be
extensively applied to UNHCR's mandate.

Thereafter the United Nations Declaration of Human Rights in 1948
alluded to everyone's right to seek asylum from "persecution", without further
defining the term, and the General Assembly employed the term "weIl-
founded fear of persecution" for specified reasons as the central criterion in
determining the ambit of UNHCR's Statute.

This definition was essentially repeated in the 1951 Convention relating
to the Status of Refugee while its application was limited to victims of
persecution as a result of events occurring before January, 1951. The extent
and scope of the term "refugee" was, however, expanded in as much as it
included "membership of a social group" as one of the possible causes of
persecution. States parties could also, if they desired, restrict the causative
events to those occurring in Europe. The 1967 Protocol to the Convention
r~~ov~d both the temporal limitation as well as the optional geographiC
limitation from this definition.

3. Section B. p. 232.
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e definitions of the term "refugee" in the Convention and Protocol have,
'fh 1967 remained unchanged, although it may be recalled. t~at

since endation E of the Final Act of the Conference of Plenipotentlarl~s
Re~omm 0 ted the Convention in 1951, urged all States parties to ~xtend l.tS
which ad Pf ssible to persons who did not fall within its stnct ambit.

fits as ar as po . . . . . Ibene . f ourse I'Snot bindinx on States It IS indicative of the genera
Wh

'le thiS 0 course, 0 .I 'th t time of the need for a liberal interpretatIOn of the term
ment at a I , .agree b ' States in determining who should receive international protection.

refugee, y .. ,
. d also became very apparent in regard to UNHCR' s act! vines, and

'fhlS nee . . d fi ., be 1960s the need for groupS outside the original statutory e imuon to. e
by ~h d I particularly in the wake of the General Assembly ResolutlOn
asslste was c ear, . d d
on the Granting of Independence to Colonial Peoples and m epen ence

movements in Africa.

C quently there was a series of General Assembly resolutions, extendingonse . C .' ,
over the next two decades, which formally endor~ed the HI~h ommlSSlo

ner
s

. I ment with a much broader category of exiles. Thus in 1959 the General
lOVO ve . . his " d ffi "tAssembly requested the High CommiSSIOner to use IS goo 0 Ice. 0

transmit contributions to "refugees not within the competence of the United
Nations" (without defining this phrase further). Then from 1961.t~ .1963 a
series of General Assembly resolutions endorsed UNHCR activities for
refugees within the High Commissioner's mandate "or those for whom he

extends his good offices".
This liberalizing trend was reinforced in 1969 by. the ~AU C~nvention

Governing the Specific Aspects of Refugee problems ~nAfrica, which added
to the statutory refugee definition an important expanslOn of the term so far as

it applied in Africa, viz., that:
"Refugee' shall also apply to every person who, owing to e~ternal
aggression, occupation, foreign domination or events seriously
disturbing public order in either part or the whole of his count~ of
origin or nationality, is compelled to leave his place of habitual
residence in order to seek refuge in another place outside his country
of origin or nationality"
This expanded definition remains the"most formal extension of the refugee

concept accepted by Governments, and has, following proposals made at the
Arusha Conference on Refugees in Africa in 1979, been endorsed by the
General Assembly as applying to UNHCR' s activities in the African continent.

At the same time the General Assembly continued to request UNHCR to
undertake programmes generally benefitting persons outside the ambit and
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scope of the original definition of the term refugee. The High Commissioner
was requested, in 1972, to continue to participate, at the invitation of the
Secretary-General, in those humanitarian endeavours of the United Nations
for which UNHCR had particular expertise and experience. In the following
year he was requested, by the General Assembly, to continue his assistance and
protection activities for refugees within his mandate as well as for those "for
whom he extends his good offices or is called upon to assist".

The next reference to "displaced persons" came in 1975, with a General
Assembly resolution requesting the High Commissioner to continue his
assistance to Indo-Chinese "displaced persons", a category which was to
appear in every resolution endorsing the office's activities for the next five
years. Particularly important among these was the General Assembly resolution
31/35 which endorsed ECOSOC resolution 2011 of that year, in which
UNHCR's assistance to displaced persons, defined as "the victims of man-
made disasters requiring urgent humanitarian assistance", in addition to its aid
to refugees was approved. The term has remained undefined except for the
ECOSOC resolution mentioned above, although it has been suggested that the
"man-made disasters" referred to in this definition might appropriately be
described as those outlined in the expanded OAU definition. Nevertheless
UNHCR's activities certainly benefit many more "displaced persons" than
strictly defined refugees: the millions of uprooted victims of external wars or
civil strife normally falling within this category.

i ration-cum-immigration rather than the
e juridical process of em g and as lum. Experience has shown

to t~mary principles of non-refoulemen~ch as t~ make their lives unbearable
eus: the plight of these peoples could b;;. ns could be so serious as to amount
tha untry of origin and those con I 10 tion" It is for consideration. the CO d d f ar of persecu Ion . .
In rsecution or a "well. fou~ e e eek to include and cover the economiC
to~herthe proposed leglsla~lOnSh~~~~:l rotection for economic migrants
Wf gees in pr<;>vidingfor lOte.rna. P therthan those ofthe causative end
re u . stbe soughtfromdlmenslOns 0
solutlOnSrnu d t the recipient end of the outflow.

h outfloW an a . h thof t e t of International protectlOn w en e
A new turn was given to t~:~~n~:~e been forced to flee from their ho~es

ECOSOC referred to perso~s bers: as a result of armed conflIct,
suddenly or unexpecte~ly ~n la:

ge
:~~uma~ rights or natural or man-made

internal strife, systematl.c ~lOl~tlOn\ ry of their own country." It would have
disasters, and who areh:'t~t~~i~~~fOinternallY displaced persons does not
been observed that. ~ IS e I din of the term of refugee i.e. an asylu~
conform to the tradttlonal understan d;r has received protection outside hIS
seeker who has actually be~n grant~d to whom asylum has been granted

f .' or habitual resi ence, hown country 0 ongin ., nd is recognized as a person w 0
from the author~ties of t~e c?untry o!~;i~~~~ationallaw. This is by reason. of
is entitled to.enjoy certal~ nghts ~nnallaw a refugee is a person who is outside
the factthat 10 customary lOte:natto 'll" t seek the protection of the State of
the protecti~n of the St.ate or IS~nwl elO~h~re is thus a need to consider the
his nationality or habItual resldenc . b mployed and the scope to be

..' d b tween the terms to e e .
disnncuon to be rawn. e . e Committee may wish to consider whether
given to the Model LegIslation. Th cially distinctly enunciated
ornotthe Secretariat should seek to inc07or~~e:: prop~sed model legislation.
definitionsofsomekeytermsto~eemp oye ~ n~hetaskofModellegislation
The future work ofthe Secretanat on the wor 0 t n the directives' which the
of rights and duties of refugees wo~ld now res 0
Committee's Tokyo Session may give.

The Secretariat of the Committee has managed wit~ as~istan~~~:n~~e
Office of the UNHCR to obtain all the existing natlOnalleglslhat~ons ~ tance i~

.' 1 h UNHCR for t elf aSSlSto refugees. The SecretarIat IS gratefu to t e f th "CDR"
. AALCC through the officers 0 e

making copies available to . AALCC' . the process of a thorough
division, Geneva. The Sec~e~an~t of the ts and~: been working towards an
examination of ~~ese mumclpal.~nstrumen" The Secretariat, however, is of the
expandeddefimtlonoftheterm Refugees r h d fi ition of the term requires
view that the question of the expan~lOn 0 ~ ef ~:~ming Session may wish
to be discussed fu~her. The Committee at ~~f ~he key term around which the
to give consideration to the extent and scop
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The application of the concept of displaced persons led to an acceptance
of international responsibility for specified national or ethnic groups, similar
to that reflected in the pre-1951 refugee instruments. Concurrently, however,
individual eligibility procedures have continued to be applied, particularly by
traditional resettlement or receiving countries, often more strictly than in the
past. Ironically this resulted partly from continuing pressure on third countries
to provide resettlement opportunities for displaced persons granted temporary
asylum, particularly in South East Asia.

The liberal use of the displaced persons concept and prima facie group
determination procedures in countries of first asylum, while essential to
enable prompt and proper assistance to be given, has also led to a number of
other difficulties in practice. One of these is how to sift out those not entitl~d
to receive help-such as economic migrants-when individual screening IS

not done, or how to exclude those displaced persons who are not entitled ~o
protection, such as war criminals or armed activists. As regards economiC
migrants it must be observed that there is no international instruments or
authority to deal with such persons, and traditionally, they have been subjected
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proposed model legislation is to be drafted. The guidelines that the Committee
may wish to furnish would enable the Secretariat to fulfill its mandate at an
early date.

The Secretariat would also like to thank all the member Governments wh
have replied to the letter requesting them to send their national legislati 0. . on
pertauung to refugees.

Report of Round Table meeting between UNHCR and AALCC on June
3,1993 at UNHCR Headquarters Geneva

The AALCC's 32nd Session was held in Kampala, (Uganda) from 30th
January, 1993 to 6th February, 1993. Among the participants were Mr. Y
Makonnen (UNHCR), Mr. Kioko (OAU) and the Secretary-General of
AALCC. One of the resolutions of the Session called for closer interaction
between the AALCC, UNHCR and OAU in undertaking joint studies and
exchanging information on:

(i) A model legislation for refugees, and,

(ii) Creation of Safety Zones for the displaced persons in their
country of origin.

The AALCC presented background papers on the two topics at the session.
Following the session, the Secretary General of the AALCC had informal
discussions on 18th February 1993, at Addis Ababa, with Mr. Y. Makonnen
(UNHCR) and Mr. Kioko (OAU), where it was decided to hold if possible a
tripartite meeting, between the OAU, UNHCR and AALCC. In particular, it
was agreed:

(i) to reactivate the OAUIUNHCR working group on refugees,
and also include the AALCC, and

(ii) reactivate the study on model legislation.

In line with this, a tripartite meeting was made possible with the interest
and support of UNHCR and was held in Geneva on the 3rd June, 1993.

This meeting commenced with a welcome address and introduction by Mr.
Shun Chetty. Discussions in the meeting focussed on Model Legislation.
Initiating the discussion Mr. Chetty pointed out that the African region is more
enlightened on legislation by virtue of the 1969 OAU Convention. In practice
their treatment of refugees had all along been quite satisfactory. The situation
in the Asian Region, on the other hand, is otherwise. This region has no binding
legislation on the subject and the only guiding principles are in terms of the
1966 Bangkok Principles, which are recommendatory in nature. Further, due
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O
f numbers the countries involved were unable to do much for the

to pressure
refugee flows. . .

. I the need was felt for active co-ordmatlOn between UNHCR
A~~~~~~ UNHCR was well aware of the fact that.resort to re~~gee law

and A A' Region is a difficult proposition, as law, pohcy and poljtics were
in the ~Ian I' k d If an attempt could be made through AALCC annual
I ely mter 10 e . . . f . I el

C os. hi this it might be quite useful in view 0 senior ev. S to ac leve IS lb' ,
seSSion , Th h there had always been close co-operatIOn between

esentatlOn. oug , I ' t
repr CR and AALCC, of late, because of technical an~ profession a interes ,
UNH izati have enhanced their co-operatIOn. The 1994 Tokyoh the organlza IOns '
bot . ld provide an appropriate forum to address various legal Issues at
SessIOn wou
a higher level.

Traditionally some major Asian countries h~ve tre~ted .refugees, we.ll.The
a' orit have however, been reluctant on enacting leglslat~on an? slgm~~ the

rn J Y , d th 1967 Protocol for varied reasons including political,1951 ConventIOn an e. , ' '
, d social pressures from within a particular country. In ASia, It was

economiC an 'd t
the large groups or mass exodus which sought protectIOn as oppose 0

individuals seeking asylum in other parts of the world.

The model legislation proposed to be taken up by ~he~A~CC particularly
for the Asian region could deal with mass determma~IO,n in one part an,d
. d' id al determination in another. Once mass admission of refugees IS
10 IVI U , . d d t f gee
allowed it would not be difficult for individuals seeking 10 epen en re u
status to do so. The rights and duties in the first part would be for the group as
a whole followed by rights and duties for an individual, after one had been
accorded refugee status independent of the group. The Zim~a~we, Re,f~gees
Act of 1983 provides a model piece of legislation for deterrmmng individual
refugee status. Attention at present had to be focused on:

(i) Application of refugee law to large groups, and

(ii) The nature of mass influx and the manner o~dealing with it.

Ms. Karola Paul clarified that individual assessment seemed di~fic~lt,as in
effect it would amount to finger pointing to the country of origin which ~sIt.kely
to be unacceptable to the majority. On the contrary, refugee law pnnclples
could be incorporated as part of the Constitution or Immigration laws already
in existence. In this connection, she also made reference to the very useful
workshop organised jointly by the UNHCR and the AAL,CC in 1991. It would
be a matter of pride and achievement if Asian countnes we~e, to be more
generous in dealing with the situation as a consequence of the joint efforts of
AALCC/UNHCR and OAU.
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Mr. Frank X. Njenga also held the view that the African treatment of
refugees, particularly political, was more generous despite their political,
economic and social hardships. He cited Mozambique and Somalia as examples.
He was of the view that the Zimbabwe Refugee Act had sought to do away with
the connotation of finger pointing. It would be very useful if the Zimbabwe Act
together with the 1969 OAU convention could be used as a basis for framing
a legal framework for the Asian region.

The model legislation would be much more meaningful if it were
incorporated into national laws. It is because these are far more effective
domestically than to international law principles which may lack enforcement
procedures.

The lack of willingness to accept international standards has been well
illustrated by the unfortunate Bosnian example, which has shown that
International Protection and non- refoulement has at best been reduced to good
intentions. The national legislation would be more respected:

(i) being law of the land, there were better chances of
implementation;

(ii) for fear of international criticism; and

(iii) national as well as international public opinion.

The question of incorporation of existing principles could be left to the
individual states. Therefore, a national legislation, keeping all the factors in
mind would be much more useful than embarking upon a lengthy task of a new
model legislation. Of course, the question of incorporation of the existing
principles could be left to individual states.

Ms. Karola Paul considered that studying all existing national legislations
and making an inventory would be a big step forward.

Mr. J.F. Durieux quoting an article of his, published in the Refugee Law
Journal (Vol. 3 No.4, 1992) cited the example of Mexican and Belize laws. The
latter had benefitted a lot because of a "legal vacuum", the legal vacuum was
easy to fill as there was no legislation in that area. Most of the member
countries of AALCC did have existing legal principles on refugees, albeit
scattered the various legislations. Further, he referred to a study done in the
Middle East seeking to incorporate Islamic Law principles for furtherance of
refugee law. The need of the hour, in his opinion, was to have a set of flexible
principles which could be incorporated in national law.

Mr. Chetty pointed out that in some Asian countries it was even difficult
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. I . lations as some of them providea
find bits and pieces ~f e.nabhng'deglsf ns Examples were cited of India

to ly humanItarIan consi era 10 . . M
asylUm on pure which had depended on customary ~rac~lce. . r.

d Thailand, among ~ few, h Iwas to bring the countnes 10 ASIan
an resed the VIew that t e goa
Cbettyexp h 1951 Convention, as a first step.. n to accede to t ereglO

It was agreed to: . ld
. I . ar on International protection WhICh wou

Hold a reglOna senun
1. .f ossible all the area referred to above.

cover 1 p, .' UNHCR CDR
. tory of all legislations available With the

2. Form an mven
division. . .

d means of elaborating the 1966 Bangkok Pnnclples.
3. Evolve ways an

. n the model legislation which would help st~tes
4. Co~tinue fWdor.k°so to incorporate flexible principles on refugees into

deSIrous 0 omg
their existing legal instruments.

B. Establishment of "Safety Zones" fo~~he
Displaced Persons in the Country of OrigIn

The Secretary-General of the United ~ation~ in h~~Report 0; ~re;;~~:~
. makin and Peacekeepmg, entitled An Agen a or .

Diplomacy, Peace g " disease famine, oppression and despair
interadlia has o~serv~~ t~:lli~~v;~~~ees, 20' million displaced perso~s and
abol''' to pro uce .' db ond national borders"l It ISnow
massive migrations of peoples within an . e~ 9 millions and that internally
estimated that the num~er of refugees IS n 20 millions. The most recent
displaced persons are estimated to be more ~h; C b di former Yugoslavia
are to befound in Afghanistan, Iraq (the Kur s, am de ia, St t s (CIS) which
and some members oftheCommonwealthofIndepen ence a e d d
have been savaged by the ethnic wars. Somalis have also been upro?te ue
to civil war. The worst droughts of the century in several countn~s hUavNe

di I d sons and drawn activeresulted recently in numerous ISP ace per . . H' h
. h Off f the UOlted Nations igmterventions. More recently t e Ice 0 . . mall
Commissioner for Refugees has drawn attention to the plight of t~e lOt~ Y
displaced persons in Burundi and appealed for material and financial assistance
for them.
- Gha)' A A nda for Peace Preventive Diplomacy,
\. See U.N. Secretary General Boutros-Boutros Ita n G~~eral pursuant to the Statement adopted

Peacemaking and Peacekeeping. Report of the Secre 3? J uary 1992 (United Nations. New York
by the Summit Meeting of the Secunty Council on st an
1992) p 7.
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It is extremely difficult for the international community to guarantee the
safety and well-being of displaced persons fleeing war, catastrophe, massive
violence and the violation of their human rights. Armed attacks on refugee
camps, the abduction of politically active exiles and assaults on uprooted
people making their way to a country of asylum are growing in frequency and
scale. The plight of internally displaced people is often much worse than that
of refugees. Generally speaking internally displaced persons may not be
individually persecuted but are fleeing from an unstable and insecure situation.
In a large number of cases even where such large number of persons have
crossed international borders they have not been recognised as "Convention
refugees" since they do not face persecution as individual in their State of
origin.

Simultaneous with the growing international concern for the plight of
victims of man-made disasters, massive violence and gross violations of basic
human rights there has been an increasing desire to avoid the overloading of
the existing mechanism for the protection of the individually persecuted
persons-the refugees. The customary principle of asylum too is under great
strain.i But with the growing emphasis on the concern for the respect for human
rights, the international community should be more concerned with the fate of
massive repression of persons wherever it occurs particularly when such
repression is likely to have international repercussions through mass exodus
of refugees and the concomitant Durden on neighbouring States.

Consequently new legal measures to assistthedisplaced persons particularly
in the wake of the post cold war need to be taken urgently. In this context the
programmes designed to resettle displaced people in their own communities
could playa vital role in reconciliation and re-establishment of peace in their
country of origin. But as governments adopt more restrictive attitudes towards
refugees, and as refugee settlements acquire an unanticipated permanence,
work with the displaced is becoming more important and the need is increasing
for establishing safety zones for the displaced.

Violations of human rights cannot be disregarded by the peoples of the
United Nations as both the UN Charter and the Universal Declaration of
Human Rights have affirmed the legitimacy of the concern of the international
community for the protection of fundamental rights and freedoms. This
concern is not limited to refugees alone but extends equally to all persons
including internally displaced persons within their own country. Efforts to
improve the situation of the displaced persons may therefore require to be
undertaken even if that may lead to some adjustment to the concept of national

2. Amnesty International Report, 1992.
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. . ffort to conform to contemporary humanitarian need~ and
soverelg.nty I~ the e t th rizhts guaranteed' to individuals under internatIOnal
to effecttv~ly protec . e 00 such means might be found in the concept of

[tartan conventIOns. ne
'-uman Z
I' blishment of Safety ones.the esta

REEDOM OF MOVEMENT AND THE RIGHT TO
F SEEK ASYLUM:

b rooted displaced people are likely to have new
Once they have een uh

P. f 'dom of movement. In a number of cases,. . sed upon t elr ree
restricttonS impo t d from moving out of a general area where

die have been preven e . . .
displace peop . hi h they have fled. The conditions in the campsb n shifted or to w IC .
they have ee dical facilities are lacking and the residents have to ~tnve
are horrendous, rch basi nd essentials as food and fuel. Often there IS not

d cure sue asics a . . d Th
har to se ter Sometimes a dusk to dawn curfew ISImpose. ere are
enough potable wa . . , ainst women while men are attacked and.
frequent cases of sex cnmes ag
abducted.3

. eo le are confronted with problems additional to those face.d

b
DflsPleacse~~ce~prooted they are liable to be sent back home against thelr

fy re uge . . t th ight to freedom 0'11and without adequate preparation. In this respec en.
WI t' lated in Article 13 of the Universal DeclaratIOn of Human
movement s IpU hil not
Ri hts is violated. Against this bleak backdrop Safety.Z?ne conc~pt w 1 e
ap~nacea is seen as a means of temporary refuge, providing secur~ty and slafety

. . I t for people desirous to eaveto the displaced, and orgamsmg order y movemen an
the country. But such safety or safe haven z.ones should not become

entimpediment or restriction in the exercise of the nght to freedo~ of ~ovem. '
but should rather function as a regulatory measure to alleviate mcreasing
suffering of innocent civilians.

A Safety Zone to provide humanitarian assistance to victims of man-mad~
disasters should be established with the consent of the State concerned an

. h flict They should bewhere applicable, the consent of the parties to t e con . . . .
similar to a "neutralized zone" or a "demilitarized zone" as envlsag~d m Artl~le
15 of the Fourth Geneva Convention, 1949 and ex~anded by Article 60 ?f~:~
Protocol 1. The brief 4 prepared by the Secretanat for the Twen.ty-elg
Session of the Committee had identified a set of 13 principles which could
furnish a framework for the establishment of Safety Zones in the country of

-
3. Amnesty International, 1992.
4. Doc. No. AALCc/XXVIIII89/3.
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origin. The principles identified therein, which in our view remain valid a
as follows:__ • ' re

(vii)

(viii)

(ix)

(i) The ~~e? Zone shall be established with the consent of the state
of ~ngm through a resolution or recommendation of the Unir d
Nations; ne

(ii) The S.afety Zone should be akin to a demilitarized zone or a neur I
zone Immune from hostile activities and a specified geograPhi~:1
area could be demarcated as such by a government notification' ,

The Zone should be under international supervision control d
ma' , an

nagement t~ ~rovlde among others international protection to
the persons residing therein;

(x) Persons seeking asylum in the Safety Zone shall be disarmed and
will not be permitted to participate in any military activity or
guerilla warfare against any State. Similarly, asylum seekers shall
not be a military target for any State party to the conflict;

The individuals residing in the Safety Zone shall be provided with
facility to seek and enjoy asylum in any other country;

If normalization is restored in the State of origin and the international
organization or agency in charge of the Safety Zone is satisfied that
the conditions are favourable and conducive to return, the persons
residing in such zones shall be provided with all facilities to return
to their permanent place of residence (This provides a significant
departure from the non-refoulement rule where the consent of the
individual concerned is required.); and

(iii)

(iv) The l!nit~d Nations may designate and authorise a international
orgaruzauon or agency for administration and supervision of th
Safety Zone; e

(v) A desi~nated international organization or agency shall be
r~sp?nsl~le for co-ordination and supervision of supply and
~Istnb~tt~n of food and other essential items and ensure facilities
hke dr.mking water, civic amenities and medical care. The cost of
operations should be met through voluntary contributions by
State~, ~overnmental and non-governmental humanitarian
organizanons,

(xi)

(xii)

(xiii) The Safety Zone thus established shall be of temporary nature."

It is imperative in our view that such Safety Zones should be mandated by
the Security Council whose decisions are binding on all the member States of
the United Nations.

ROLE OF THE UNHCR IN SUCH ZONES

A case can be made for clarifying UNHCR's role in assisting and
protecting displaced people. UNHCR has normally assisted displaced people
only when requested to do so by the United Nations, and permitted to do so by
the authorities concerned. Such requests can be said to have hitherto been made
in conformity with primacy of the importance of humanitarian assistance for
the victims of natural disasters and other emergencies and the consideration
that humanitarian assistance must be provided in accordance with the principle
of humanity , neutrality and impartiality. The General Assembly has recognised
in this regard that the magnitude and duration of many emergencies are beyond
the response capacity of the affected countries." International cooperation to
address emergency situations and to strengthen the response capacity of
affected countries is thus of great importance. Such cooperation should be
provided in accordance with international law and solidarity and in conformity
with national law. Intergovernmental and non-governmental organisation
Working impartially and with strictly humanitarian motives shall continue to

6. Paragraph 4 of General Assembly Resolution 46/182 recognised that each State has the responsibility
~rst and foremost to take care of the victims of natural disasters and other emergencies occurring on
Its territory. Hence, the affected States has the primary role in the initiation, organisation, coordination,
and implementation of humanitarian assistance within its territory.
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The armed forces of the State of origin should withdraw from the
Safety Zone ~d the status of the zone shall be respected by civilian
as well as military machinery of the State of origin;

Th~ authority in control of the Safety Zone shall provide international
assistance-protection to the individuals seeking asylum therein;

The United Nations should provide a multinational security force
for the purpose of maintaining law and order within the Safety
Zone;

5. The United Nations-~epublic of Iraq memorandum of Understanding of November 24 1991
conc~uded after the United Sta~es, joined by Britain and France are known to have justified the
c~~~o; of a Safe Have.n Zone m Northern Iraq by citing Security Council Resolution 688 (1991)
w IC .ramed ~e Secun~ Council's concern in terms of the "massive flow of refugees towards and
across rnternational frontiers."

148



make a significant contribution in supplementing national efforts. The starting
point for UNHCR's involvement in the country of origin for the displaced
persons is said to have been affirmed in General Assembly Resolution 46/182
of 19 December 1991 on Strengthening the Coordination of Humanitarian
Emergency Assistance of the United Nations System. Paragraph 3 ofthe annex
to that Resolution States;

"The Sovereignty, territorial integrity and national unity of states must
be fully respected in accordance with the Charter of the United
Nations. In this context, humanitarian assistance should be provided
with the consent of the affected country and in principle on the basis
of an appeal by the affected country". (Emphasis added).

As a UNHCR Working Group on International Protection rightly observed,
the above cited provision argues against the UNHCR's involvement without
the consent of the affected State in a Safety Zone created through "humanitarian
intervention" by one or more States against another State. The Working Group
distinguished "humanitarian intervention in its classical sense from the
collective action creating a Safety Zone which may have been sanctioned by
the United Nations in line with its responsibilities for the maintenance of
international peace and security. It clarified that as a part of the UN system the
UNHCR cannot refuse to provide humanitarian assistance in such situations,
if it is requested to do so either by the General Assembly or the Security
Council." The Working Group while supporting UNHCR's involvement in
protecting displaced persons in their own country because of the preventive
impact and the humanitarian need, emphasized that the UNHCR should, prior
to initiating or accepting a request for involvement ascertain inter alia that:

(i) The parties concerned acquiesce to UNHCR's involvement;

(ii) The option for seeking asy lum abroad remains open at all times, and
that the UNHCR's involvement would not lead to or condone
refou1ement;

(iii) The situation calls for UNHCR' s particular expertise in protection
and/or assistance and is in line with its humanitarian and non-
political character;

(iv) UNHCR is granted full access and security and other conditions
exist to allow it to operate; and

(v) The political support ofthe international community and adequate
special funds are available.

7. Report of the UNHCR Working Group on International Protection. (Geneva July, 1992),
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e establishment of safety zones for the displaced persons in t~e c~untry
~. h ld be regarded as a humanitarian measure the appllcatlOn of

f oOglO s ou I . "
o ld help curtail the creation of "refugee popu anon .
which wou . h .

diti ns I'n the so called "safe areas" in former Yugoslavia ave In
The con I 10 . h I r

. demonstrated the difficult conditions under whic peop e ive
recent times. I ices are cut off and adequate medical care unavailable.

essentla servi d d
when II d to live in enclosed or delimited areas are totally epen ent

Pie compe e Th It tpeo .' assi stance provided by external sources. e resu anhumamtanan . r
upon like feeling contributes to an overwhelming lack of normalcy In the Ives
camp id t f such "protected areas". It has therefore been suggested that

(the rest en so. . b d rt
o nor States and international orgamzatl~ns should e urge to supp~
do tal programmes of assistance to displaced people only when certain
gove~men f Ifilled and that such Inter-government programmes should
conditions are u . f 949 h'

& t the stipulations of the Fourth Geneva Convention 0 1 as t IS
conlorm 0 . . ., hibi

the Presence and security of an international organization, pro I ItS
guarantees . .., hi h
the use of violence against civilians, and spe~lfies the situations III w IC
relocation programme can be implemented. It IS howev~r, doubtful.whether

ditionality to render assistance would meet the stnngent requirementsanycon I , ' ", I'
of the cardinal principles of humanitarian assistance vlz",ne~traht~, impartia ity
and humanity. The realities of a civil strife situation which ISt~plcally mar,ked
with the absence or breakdown of any Government programme III the recognised
and practical sense of the term should also be taken into account.

It has also been suggested that, donors should ensure that relief programmes, '
forthe displaced people in Safety Zones are able to function independently of
the military factions, There is, however, a danger that the ~all. ~or ~he
establishment of "Safety Zones" in such situations might provide justification
for interventions by military powers. This should be avoided. ~here
governmental relief agencies are subject to stringent political controls, assistance
should be channelled as far as possible through international organizations and
non-governmental agencies acceptable to all the parties to the conflict. In this
sense, the word "humanitarian access" might be more appropriate than the
Word "humanitarian intervention" as the concept of the latter term implies or
connotes military intervention.

The extent to which assistance programme for the displaced, like those for
refugees, should guarantee choices and participation for the people concerned
also requires to be considered at some length. Relief aid imposes its own kind
of imprisonment, creating conditions of despondent dependence and
hopelessness. Many displaced persons may well become like pr,ison~rs wit~in
the so called "Safety Zone" in their own country. This psychological dimension
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of preventing the up swelling feeling of being in an 'open prison' needs always
to be taken into account. This issue is closely related to the question of the
length of time or the duration for which the safety zones are established.

In December 1992 the International Committee of the Red Cross CICRC)
issued an unusual statement calling for the creation of safe haven zones in
Bosnia. The ICRC is understood to have issued the call because it was
convinced there was no alternative to the plan. It observed that:

ee On the contrary they had no choice since asylum. in
to choose not to fl . . s denied While such zones or areas ought to provide
neighbOuringc~untn~~:~ince dis~laced persons that they can be adequately

fficient secunty to . ti al border they should not be used asS11 . h t sing an mterna IOn, k
rotected WIt ou. cros t of those who still feel endangered to seeP t for barnng the movemen
Pretex .

a tside their countnes. .
refuge au h t' of a Safety Zone is its effectiveness. .deration in t e crea IOn . h

A major consr . d The UNHCR takes the VIewt atiding Safety to those m nee . .
'n actually prov} } b II'CI'tlyand effectively underwntten as
1 f afety need to e exp . I di
guarantees or. s " e will de end on the actual circumstances, me u mg
clearly as possible. Thf ~ threa~ as well as the methods used to establish the
the degree and nature 0 e. ted with the consent of the parties" their

Z If a Safety Zone IScrea I .
safety one. . basi f afety If it results from multi latera action,y provide a aSIS or s l' . . Th
assurances ma .. b a UN peacekeeping force may be an option. e
international superv.lslOnl bY vers or monitoring by organisations, including

of internatlOna 0 ser . h h
presence . rt t dditional methods. Butexpenence as sownUNHCR may also be irnpo an a .
that such operations are cumbersome and very e~penslve.. .

While the humanitarian law stipulations envisage the. creatlO~ of ~an~~~
of areas under special protection, they do not provide for.t e p ys

types. f h It may be stated in this regard that Article 5 of The
protectlO~:e~~~t ~:~~ing to Hospital and Safety Z?nes an? Loc~lities,
~:!~~~s Annex Ito the Fourth Geneva Convention, stIpulate.s "!"alia th~t
hospitals and safety zones "shall in no case be defended ?y military me~ns f~
This restriction is also extended to localities under Article 1~ of the .ra
Agreement. Yet where parties do not respect an area under special p~ote.~~~on,
Protection cannot be assured to the persons therein without the use 0 rru I ~ry

. . I sed to the lack of secuntymeans. The safety of the secunty zone 10 raq as oppo ... h hi
. h f Yugoslavia highlig t t ISin the protected areas and safe areas 10 t e ormer

aspect.

Furthermore, a multitude of questions arise in connec~ion with. the
f h . th a under special protection.necessity to ensure the safety 0 t ose 10 e are . .

What type of legal framework would be effective in guaranteeing the s~cunty
. . d t egional or umversalof persons in the area-s-municipal law an struc ures, r . .

regimes? While applicable human rights and humanitarian law. obhg~tlO~S
WOuld,perhaps continue to apply refugee law as such would be inapplicab e
. , ... f izin Who would be mostSInce such persons remain 10 their country 0 ongi . .

~ffective in enforcing the rules governing the ~rea under special protectI~n
inclUding those prohibiting violation ofthe secunty of the area? A~s.o,how WIll
the safety of those in the area be ensured-by the police or paramilitary forc~s
Qfthe State or by an international peacekeeping force? How will entry and exit

"as no third country seems to be ready even on a provisional basis to
grant asylum to one hundred thousand Bosnian refugees (the group
under immediate threat in the north of Bosnia-Herzegovina) an
original concept must be devised to create protected zones .... which
are equal to the particular requirements and the sheer scale of the
problern"."

This statement refers to safe havens in the country of origin not as the
preferred way to protect Would-be refugees, but rather as a last resort to save
the individuals concerned since denial of asylumn by outside countries had
closed the option of asylum. The ICRC faced with the stark reality of
prevention of refugee outflow by other governments turned to "safe haven"
idea as an act of desperation to protect the trapped after international refugee
regime had failed. The conditions which the ICRC listed and which would have
to be met to establish such safe haven zones included inter alia the consent of
the parties concerned to the concept and location of such zones and duly
mandated international troops to assure security of such protected zones. The
ICRC's safe haven proposals were based on the a priori assumption that
asylum outside Bosnia is not an option. However, it should be recalled that in
her Note on International Protection the United Nations High Commissioner
for Refugees emphasized that "prevention is not.... a substitute for asylum."

Consequently in our view any proposal for the establishment of a safe
haven zone should not preclude the options of seeking asylum outside the
country of origin. Thus admission to or residence in the zone should not affect
the right to seek asylum, nor should it restrict the right to freedom of
movements of the person in and out of the Safety Zone. "Operation provide
comfort" launched in northern Iraq following upon the adoption of Security
Council Resolution 688 of April 5, 1991 was not an effort to address the root
causes of the refugee flow so that potential refugees would feel secure enough

8. Bill Frelick "Preventing Refugee Flows: Protection or Peril?" in World Refugee Survey 1993. th
9. See Note on Internationat Protection, submitted by the High Commissioner, Executive Committee of e

High Commissioner's Programme. Forty-third session, August 25. 1992.
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to the protected areas be controlled and by whom? How and by whom would
the demilitarization of the area be effected and ensured? Would the prospect
of creating areas under special protection induce parties to try to annex such
areas before their protection is established, thus putting at risk the very people
the areas under special protection are supposed to protect?

Indirectly related to ensuring the safety of persons in the area, but essential
to the smooth functioning of the area, are questions as to who will administrate
the area and whether the United Nations agencies will playa monitoring role
or an active participatory role in the area by carrying out functions normally
performed by the government.

Another factor to be borne in mind is the length of time for which a Safety
Zones need to be created. How temporary a measure of protection turns out to
be would depend on the success of political initiatives to resolve the underlying
conflict. The dangers of failure to reach a political settlement are serious. The
cost of maintaining a Safety Zone for a long period and the number of persons
it might attract could be astronomical and may make it an unworkable
proposition. These concerns underscore the importance of political initiatives
for a solution in parallel to the establishment of a Zone. In the absence of a
political settlement a protracted camp like situation might result in demands
by persons in the zone for transfer abroad. Yet again, the existence of an area
under special protection could well soften the politcal initiative and intention
to find a comprehensive solution to the conflict. The AALCC may undertake
to consider whether the creation of areas under special protection for an
indefinite period of time would not also significantly increase the number of
persons dependent on international assistance for a protracted period of time.
In this regard the cost of maintaining a Safety zone for a long time and the
quantum of persons it may draw unto itself over a period of time could make
it a workable proposition. In the final count the temporal element of the Safety
Zone would be as significant a factor as its ratione materiae.

The final consideration relates to the presence and participation of other
organizations, governmental and non-governmental, in the Safety Zone. The
value of inter-agency co-operation would be enhanced in the politically
delicate situation of a Safety Zone. From an assistance point of view, the need
for inter-agency cooperation to bridge the gap between relief and rehabilitation
is well-recognised. The protection, as much as assistance of the displaced
should be seen as a cooperative effort between International Intergovernmental
Organisations and States as well as Nongovernmental Organizations,
particularly in filling the gaps between UNHCR's protection responsibilities
and the overall needs of the displaced population. It may also be relevant in the
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xt of the mandate entrusted to UNHCR in its operations, .since even
conte h UNHCR's protection objectives may have been met, t~IS. does not
thoug the human rights of the individuals are fully protected. It ISiroportant
mean that k . . d the specific mandate of ICRC for the protecuon of

f re to eep 10 rrun . ibili .there 0 II th h man rights protection and promotion responsi 1 ines
. 'I'ans as we as e u .. ' hi hh bCIVil, . I this respect the various iOltlatlves w ic ave een

h r UN operatIOns. n I, .' h f
of ot e . hi d tside the UN to focus greater attenuon on the phg to

hed Wit 10 an ou k .
laun~ d -including the internally displaced-should be ept 10
the displace persons

mind.
. . d further serious study with a more careful evaluation of the

This tOPICnee s . IS'
. . n and practice in recent times in such areas as 10 northern raq, . n

sltuatlO y I' Somalia among others. The Committee should gIve
L nka ugos avia, .

a 'd (on to the directions inregard to the future work of the Secretariat.
conSI I ra I dealing with a novel concept but in the absence of a consistent
Not on yare we . .' I

d uniform terminology the fine distinction .between the em~rgmg pnncip es
~humanitarian law and the customary principles of human nghts and re~ugee
law lace the concept in a dark grey area where the two aforem~ntloned

b
Ph of law overlap. The usage of a plethora of terms such diverse as

ranc es " . Z ""S f Haven
"Safety Zones", "Open Relief Centres," Secunty on~s,,, a e. .

Zo " "Safe Corridor" and Safety Corridors" not to mention humamtanan
nes, 1" '. d I t

access" can scarcely be said to be conducive to the progre~s~ve e,!e ?pmen
or codification of law where several customary and codified principles of
International law interact, coincide and at times even appear to be .mutually

exclusive. This is particularly true of the principles of Sta~e So:erelgnty and
non interference in the domestic affairs of the State. Conslde~at.lOn should be
given to these and other matters referred to above in determmmg the future

work of the Secretariat in this regard.
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V. The World Conference on Human
Rights and its Follow-up

(i) Introduction

The United Nations General Assembly by its resolution 45/155 of 18
December 1990, decided to convene at a high level a World Conference on
Human Rights in 1993 with the following objectives:

(a) To review and assess the progress that has been made in the field
of human rights since the adoption of the Universal Declaration of
Human Rights and to identify obstacles to further progress in this
area, and ways in which they can be overcome;

(b) To examine the relation between development and the enjoyment
by everyone of economic, social and cultural rights as well as civil
and political rights, recognizing the importance of creating the
conditions whereby everyone may enjoy those rights as set out in
the International Covenants of Human Rights;

(c) To examine ways and means to improve the implementation of
existing human rights standards and instruments;

(d) To evaluate the effectiveness of the methods and mechanisms used
by the United Nations in the field of human rights;

(e) To formulate concrete recommendations for improving the
effectiveness of United Nations activities and mechanisms in the
field of human rights through programmes aimed at promoting,
encouraging and monitoring respect for human rights and
fundamental freedoms;

(f) To make recommendations for ensuring the necessary financial
and other resources for United Nations activities in the promotion
and protection of human rights and fundamental freedom;
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By the same resolution the G~p",atory Committee (PREPC~~;a; Assembly also decided to establisj,
tates Members of the United Nati or the World Conference open t a

with th . . IOnsor Membe f h ' 0 alle participation of observe . rs 0 t e specialised agen .
of the General Assembly. The ;;~;',;':~~dance w ith the established pra~;~s,
proposals for the consideration by the G was to have the mandate to m~e
date, duration, venue of and rtici e~eral Assembly regarding the a e
activities at the international pa .IcipatlOn in the preparatory meet ingenda,
studies and other documenta~i::~lOnal and national levels, and on de;i:a~~

With the mandate of the Gsessions at Geneva during th eneral Assembly, the PREPCOM held f
addition, as part of the prepar:t~~anW~:ksePtember 1991 to April 1993 .o~~
~reparatory meetings of Asia Afric~ f~r the Conference, three region
In Bangkok, Tunis and San J~se A,;,:d Latin America were held respective~1
process was the adoption ad referendur the main outcome of the preparato Y
World Conference which was to b ubm.of the draft final document of t;;e su mitted to the World C f eB d on erence

ase on the proposals and recommendati .
General Assembly successivel decommendatIOns of the PREPCOM th
d .. y a opted a nu b f ' e

~cIslons, by which it decided that World C ~ er 0 relevant resolutions or
V ienna for two weeks in June 1993 d on erence would be convened at
and provisional agenda for the C ' an

f
approved the draft rules of procedures

on erence.

. The World Confernce on Human R"Vienna, from 14to 25 June 1993 It ights was held at the Austrian Centre
c ltati . was precededb . formal i 'onsu tations by senior officers of M y In ormal mter-governmental

. . ember States from 9 to 13 June 1993.

Thirty-third Session: DIOse 0o usslons

.Introducing the item "The WorldASSIstant Secretary Ge 1 P Conference on Human Rights" the
G nera rofessor H H .eneral Assembly of the United Nati uang. uikang, recalled that the
December 1990 adopted re luti nons, at ItS 45th Session on 18th, so ution 45/155 .. '
convene at a high level a World C f ' In which the Assembly decided to
ob' . on erence on Hu R' h!]ectlves as stated above. man 19 ts in 1993 with the

After two ye f .R' ars 0 Intense preparatio th Wights formally took place in V' f ns e orld Conference on Human
was attended by the representat ~enna rom 14to 25 June 1993. The Conference
States of the AALCC Att dIves. of 163 States, including all the 44 Member
U . d . en ance included a 1mte Nations specialized . arge number of observers from
including the AALCC as well agencies, inter-governmental organizations

, as numerous non -governmental organizations.
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1'he main outcome of the World Conference was the adoption of a three-
••• final document, ;nclud;ng a Vienna Declaration and a Progmnun

e
of

~ction. The final document reflects the consensus of all States part;cipating in
the conference on a wide range of human rights issues and sets out the
guidance and programme for the universal promotion and protection of human

rights in the years ahead.
In view of the importance of the World Conference, the AALCC had been

actively involved in the preparatory process of the Conference and made its
,.ode

st
contribution to the successful conclusion of the Conference. It may be

recalled that the Committee at its 31st Session, held at Islamabad in February
1992, decided to take up the matters concerning the preparation for the World
Conference and directed the Secretariat to monitor the preparartory process of
the Conference arid make necessary studies related thereto. At the Thirty-
second Session of the Committee held in Kampala in February 1993,the item
"Preparation for the World Conference on Human Rights" was placed on the
agenda, and an open-ended Working Group was established to prepare a draft
declaration on human rights. The draft Kampala Declaration prepared by the
Working Group was formally adopted by the Committee on 6 February 1993,
which was then submitted to the Preparatory Committee for the Conference
and subsequently reproduced and circulated by the Conference Secretariat in
UN Document No.AlConf.157/PC/62/Add.9. During the World Conference
the Secretary General of the AALCC Mr. Frank X. Njenga further elaborated
the main views ofthe AALCC on human rights which have been incorporated
in the Kampala Declaration. It is pertinent to mention that quite a few ideas of
the AALCC on human rights have been reflected in the final document of the

World Conference .
After the World Conference, the implementation of the principles and

recommendations contained in the final document of the Conference is of vital
importance. It is the view of the Secretariat that while considering the follow-
up to the conference in addition to the assessment of the final outcome of the
Conference the following two issues need to be given urgent attention, namely,
the question of the establishment of a High Commissioner for Human Rights;
and the promotion of the universal acceptance of multilateral human rights

conventions.
The creation of a High Commissioner for Human Rights was one of the:stcontr?versial issues in the World Conference. The proposal was made

y the United States and supported by the countries from the North, but
~trongly opposed by many Asian, African and Latin American countries. The
ISsuecould not be resolved during the conference. In this context, a compromise
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solution was initiated and accepted that the whole question of the establishment
of a High Commissioner for Human Rights should be left to the General
Assembly for its consideration. For this purpose, the World Conference
recommended to the General Assembly that when examining the report of the
Conference at its Forty-Eighth Session, it should consider as a matter of
priority this question.

The General Assembly at the current session, on 20th December 1993
adopted a resolution, without a vote, to establish the position of UN High
Commissioner for Human Rights. The High Commissioner will have a four-
year term, with the rank of UN Under Secretary General and will be based in
Geneva. The High Commissioner will to be appointed by the UN Secretary
General subject to the approval ofthe General Assembly and the post, will be
rotated among geographic regions. The powers and functions of the High
Commissioner, however, are not very clear. The Commissioner will be
responsible for the promotion and protection of all human rights, while
recognizing religious, historical and cultural differences, and will be charged
with the task of preventing the continuation of human rights violations
throughout the World, and holding dialogue with the Governments concerned
with a view to securing respect for all human rights. But as finally agreed upon,
the High Commissioner will have no power to send fact/finding missions to
countries against whom complaints of rights violations are made.The original
proposal had given him discretionary powers to do so. The move to withhold
development assistance to countries found to be in violation of human rights
has also been abandoned. It is thus clear that the decision to establish the High
Commissioner for Human Rights was a compromise among the member
States.

With regard to the promotion of the universal acceptance of international
treaties on human rights, it could be pointed out that although remarkable
progress has been made in the codification of international norms in the field
of human rights since the adoption of the Universal Declaration of Human
Rights by the General Assembly in 1945, and a large number of multilateral
human rights conventions are in force, their status in terms of the number of
states parties can scarcely be considered as universal. The process of ratification
of or accession to the various conventions has been very slow. Reference to the
member states of the AALCC indicates that in many cases the percentage of
the ratification or accession is even below the global level. Therefore the vital
importance of the promotion for the universal acceptance of international
human rights treaties cannot be over emphasized. All states who have not
already ratified or acceded to these conventions are encouraged to do so in the
implementation of the final document of the World Conference on Human
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Rights and in the course of the UN Decade of International Law. For this
putpOse. fresh efforts should be made to identify the obstacles to the universal
acceptance and to seek ways and means of overcoming them.

It was suggested that the deliberation of the subject item at this session
could be inter alia concentrated on the above mentioned issues.

To' facilitate the discussion, the Secretariat had prepared a comprehensive
study that included six sections: (i) background intreduction; (ii) general
proceedings of the Conference; (iii) major issues of contention; (iv) AALCC's
vieWSon human rights; (v) final outcome ofthe Conference; and (vi) follow-
up to the Conference. It also included an illustration concerning the status of
international legal instruments on human rights in special reference to the

Member States of AALCC.
The Delegate of Japan stated that his delegation highly valued the fact that

the World Conference on Human Rights concluded sucessfuly with the
adoption of the Vienna Declaration and Programme of Action in June 1993.
The document contained many important principles and concrete programmes
for promoting and protecting human rights around the world. The international
society therefore needed to follow-uP this document by adhering to the
principles set forth and effectively implementing the concrete measures
contained in the document. In this regard his delegation believed it was timely
and useful to discuss the results of the World Conference on Human Rights at

the Tokyo Session.
He was of the view that while it may be argued that human rights fell within

the domestic jurisdiction of a state, and that the state had primary responsibility
for guaranteeing those rights. However it should be recognized that human
rights was auniversal value common to all mankind and thatthe promotion and
protection of all human rights was legitimate concern of the international
community. His government welcomed the fact that this was clearly stated in
the Vienna Declaration and Programme of Action.

His Government also appreciated that the World Conference on Human
Rig~ts recognized the necessity of strengthening the function of the United
Nations for promoting and protecting human rights. For example, the increased
co~rdination in support of human rights and fundamental freedoms within the
United Nations system was recommended in the Vienna Declaration and
Pr~gramme of Action. Taking into account the growing disparity between the
activities of the Centre for Human Rights and the resources availble to carry
them out, the document also point out the necessity of increasing substantially
~he resources for the human rights programme from within the existing and
uture regular bugdets of the United Nations.

161



I One of the most important them di
Human Rights was the proposal es Isc~ssed at the World Conference on
Commissioner for Human Rights. ~~~e~mg ~h~ establishment of a High
agreement on this matter in the two weekg PartICIP~tS c~uld not reach final
was glad to note the adoption of th clo~ference In VIenna his delegation
High C '. e reso utron concern' thOmmISSIOner for Human Ri hts a .mg e creation of a
General Assembly of the United NatTons. t the forty-eighth session of the

The.Delegate ofthe Peoples Republic o/Chi .
by the Vienna Conference reflected na said that the declaration adoPted
th futu . . ' consensus that had bee he re activities by the intern ti I . nreac edconceminghu . h a iona commumty to

man ng ts and fundamental freed Th promote and protect
some shared understandings and . oms. e declaration had also reflected
b . Views as well as differ f
y VCU:IOU~countries on the question of h . ences 0 opinions held

countnes mcluding his own took an . uman nghts. Many developing
C c ,actIve part' thonlerenceandputforwardanu b fine preparation of the
f I' m ero constructive .ormu atIOnof the conference d . recommendatIOns forthe
flexibility and cooperation had ocum~bnts.All this, together with the spirit of

h ' contn uted greatly t that t e Conference. 0 e consensus reached

.For t?e implementation of the Vienna D .
ActI~n, his delegation believed that the f II .eclara~IOn and Programme of
consideration 0 owing points should be taken into

(i) equal importance should be attached to th .
of the Declaration and P e vanous recommendations

rogramme of Action
comprehensive implementaf so as to ensure theirIon.

(ii) efforts should be made to promote .
in the field of international huma:O?peratlOn of.all member states
mutual respect and nghts on baSISof equality and

(iii) the international communit sh I .
address and end the large YI ~uId .contlnue to be mobilized to
f -sca e VIOanon of hum . h .
rom colonialism, racism and forei n . an ng ts resulting

as to create conditions for the devg a~gresSIOna~d occu~ation so
people's living standards and full el~Plng ~o~ntnes to raise their
at an early date. yrealize thelrnghts to development

On the question of the establishment oft . .
Human Rights which was adopted at th ft he p~st of High Commissioner for
as one of the follow-up e orty-elghth UN General Assembly

.d measures of the Vienna C f
const ~red it as an important result of the cl on erencc, his delegation
countrIes, including the Asian d . ose coop~ratIOn of the non-aligned

an African countnes at the Assembly. He
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appreciated th~ spirit of cooperati~n prevailin~ among t~e non-aligne~ countries
ill the diSCUSSIOnand consultation of the Issue during that Session of the
General Assembly.

His delegation recognised that each country had its own political, economic
d historical characters and each is at a different development stage with

an cial national conditions and traditions. As a result each country was faced
S~h its own human rights issues that called for urgent solutions and thus had
its own approaches and priorities on human rights questions with regard to the
~eveloping countries, the right to subsistance and development were their
rimary concern. Therefore, respect for different understanding of human

~ghts held by different countries and the different measures they adopt to
protect human rights in line with their national conditions constitutes the
cornerstone for exchange and cooperation in the field of international human
rights. In the opinion of his delegation some practices in the human rights field
such as the application of selectivity and double standards needed serious
attention, the different social systems should be respected, amelioration of the
human rights conditions should be substantial. The Chinese Government held
that the developing countries should continue their cooperation in the future
work on human rights and the development of the international human rights
law should reflect more of the stands and interests of the developing countries
including the Asian and African countries.

His Government always attached importance to the development of the
human rights and had acceded to eight international human rights conventions
and strictly fulfilled its obligations set forth by these conventions. It was ready
to work with other members of the international community on the basis of
mutual understanding and respect and continue to make unremitting efforts to
strengthen international cooperation in the field of human rights with a view
to further promoting and protecting human rights.

The Deleate of Sudan agreed with the view of the delegate of Japan that
human rights were universal and applicable to all and that they should be
respected pointing out that there were however, violations of the human rights
by many countries. He expressed the view that those allowing human rights to
be violated should be condemned. In his view selectivity, bias and double
standards were leading to abuse and victimization of small countries especially
through the mass media.

He underscored the role played by China in crystallizing the solidarity of
de~eloping countries to combat designs against them. While accepting
~nIversalit~, traditional values, culture and religion of people can be used to
alance universality. While his delegation did not reject the creation of the post
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of the UN High Commissioner for Human Rights wished to qualify it in terlll
sof the extent of his powers and role to prevent him from misuse of powers and

to enforce or impose sanction against chapter 7 of the UN Charter.

The delegate criticized the NGOs participating in the Vienna Conference
for promoting Western designs to dominate the world. The sOlidarity of the
developing countries and their regional declaration saved the conference. Be
further criticized imposing of sanctions by the Security Council in the nallle
of democracy while it was not democratic itself.

The Delegate of India emphasized that his government attached great
importance to the promotion of human rights. In his view economic development
and the eradication of poverty are important for the implementation of human
rights. He was of the view that human rights should be promoted in the
developing countries, through self-practice and not through imposition.
Referring to his government's commitment to the promotion and implementation
of human rights he said that the Government of India had recently established
a National Human Rights Commission. In his view future work on the subject
was very important and the subject should be continued to the studied. He
called upon the Secretariat to provide assistance to member states by drafting
a model legislation on the promotion of human rights.

The Observer for the Organization of African Unity (OA UJ stated that as
a result of gross abuse of hum an rights in 1970s the OAU adopted a Convention
on Peoples and Human Rights in 1981 which came into force in 1986. That
Convention, inter alia established an African Commission which commenced
its work in 1987 to promote and protect human rights and to hear complaints
of violation of human rights by governments. The Heads of States in theirCairo
Summit in 1993 authorised for the first time the publication of Commission's
Report. He also stat.ed that the twenty-ninth session of the OAU called for
scrupulous observance of human rights. He pointed out that the African
Charter recognises the right to development as a human rights.

o 0 of the Thirty-third Session (1994)(00) Decisions
II d Item. "World Conference on HumanAgen a . "

Rights and the Follow-up

, Adopted on January, 21, 1994*

Consultative Committee at its Thirty-thirdThe Asian-African Legal
Session .

.. f he B . f prepared by the Secretanat on
Taking Note with ~ppr~cIatlOn 0 -t ~ r~LCC/XXXIIIffOkYOI94/12;

the agenda item contamed m document o. .

. . . f the Charter of the United Nations and the
Recalling the provisions or . h 11as other international legalUniversal Declaration of Human RIg ts as. we

instruments in the field of human rights; .

W rid C ference on Human Rights;Mindful of the final document of the 0 on .

. .. . orated in the Kampala Declaration on1. Reaffirms the baSICprinciples mcorp b 1993'
Human Rights adopted by the Committee on 6th Fe ruary ,

- th f 11 in reservation to the decision:
•• The Delegate of Japan expressed e 0 OWl g I' delegation reiterates the

. f the Kampala Dee aration, mySince paragraph I of the resolution re ers to . h ial and economic development often
. . d ti Werecogmset atsoci dObservations made at the time of Its a op Ion. h time however fundamental freedoms an

. . c h ights.At the same tirne, , db allcontributes to ensunng respect tor uman n . f d I ment but they should be res peete y.fi d f r the sake 0 eve op ,human rights should not be sacn Ice o. liti al and economic development.
COuntries regardless of the degrees of their po I c . . h . . I of non-interference in the

. d its I tionship WIth t e pnncip e . .As for the problem of human nghts an I re a . f th view that since respect for human nghts IS
internal affairs of other countries my ?overnm~nt I~~ e tter of international concern and could not
a Widely accepted principle in international sO~lety,lt ISa ma
be regarded as an exclusive internal problem.
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2. Reaffirms also the solemn commitment to promote universal respect for-and
enjoyment by all of human rights and fundamental freedoms;

3 . Welcomes the successful conclusion of the Second World Conference on
Human Rights, and calls for the full and effective implementation of the
final document of the Conference;

4. Reiterates the vital importance of the universal acceptance of international
human rights treaties adopted within the framework of the United Nations
system, and other treaties adopted within the framework of other regional
organizations;

5. Urges Member States to devise effective action plans and concrete
measures to speed up the process towards the goal. All states are encouraged
to ratify or accede to those treaties with the aim of universal acceptance;

6. Recommends that the priority be accorded to the following conventions:
International Covenant on Economic, Social and Cultural Rights (1966),
International Covenant on Civil and Political Rights (1966), International
Convention on the Elimination of All Forms of Racial Discrimination
(1966), Convention against Torture and other Cruel, Inhuman and
Degrading Treatment or Punishment (1984), Convention relating to the
status of Refugee (1951) and its Protocol (1967), Covention on the
Elimination of All Forms of Discrimination against Women (1979), and
Convention on the Rights of Child (1989);

7. Acknowledges the creation of the post of High Commissioner for Human
Rights and requests Member States to Cooperate with the High
Commissioner who shall act in accordance with the resolution of the
General Assembly;

8. Stresses the obligation to respect the sovereignty, territorial integrity and
domestic jurisdiction of Member States, while promoting universal respect
for and observance of all human rights;

9. Affirms that the acknowledgement and promotion of the right to
deveopment would greatly enhance respect and observance of human
rights in general;

10. Requests the Secretary General to approach the Technical Support Facility
of the Group of Fifteen (G-15) to explore possible areas of cooperation
with the Asian-African Legal Consultative Committees as far as the legal
aspects of the right to development are concerned, and to report to the
Thirty-fourth session on the outcome of this consultation;

11. Directs the Secretariat to make further studies on the development of
international law in the field of human rights, and render appropriate legal
assistance to the Member States at their request in connection with
national legislation concerning the promotion and protection of human
rights.
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(iii) Secretariat Brief
The World Conference on Human Rights

and its Follow-up

, General Proceedings of the Conference
The World Conference was held in Vienna, from 14 to 25 Ju~e 1993 ..The

Conference was declared open by the Secretary Gener~1 of the United Nations,
Mr. Boutros Boutros-Ghali on 14 June 1994. The maug~ral address was
delivered by the President of Austria, Mr. Thomas Klescil. The Secretary
General of the United Nations, the Secretary General of the Conferenc~, Mr.
Ibrahims Fall, and the Federal Chancellor of Austria, Mr. Frank Vranitslay,
also delivered addresses at the opening ceremony.

The Conference was attended by the representati ves of 163 States,
including all the 44 Member States of the AALCC. It was significant that the
representation was at the highest level, most of the delegations wer~ headed
by Presidents, Prime Ministers or Foreign Ministers. Atte~dance als.omclu~ed
a large number of ob ervers from United Nations human nghts bod~es, .UOlted

ations organs specialized agencies, inter-governmental orgamzations as
Wellas numero~s non-governmental organizations. The delegation of A~LCC
Wascomposed of the Secretary General, Mr. Frank X. Njenga, the ASSistant
Secretary General, Professor Huang Huikang, and the Permanen.t Observer of
AALCC to the Offices of the United Nations in Vienna, Mr. KI Nemoto.

The provisional agenda of the World Conference, as approve~ by the
General Assembly resolution 471122 of 18December 1992, was unanimously
adopted by the Conference, which was as follows:

(1) Opening of the Conference.
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(2)

(3)

(4)

(5)

(6)

(7)

(8)

Election of the President.

Adoption of the rules of procedure.

Election of other officers of the C &onlerence.
Appointment of the Credentials Committee.

Establishment of committees and kiwor 109 groups.
Adoption of the agenda.

PCommlemoration of the International Year of the World's Indi
eop e. Igenous

General debate on the progress made in th
since the a.dopti.on of the Universal Declar:t~~~~~~:man r!ghts
and on the Identification of obstacles to further . an ~Ights
and ways in which they can b progress 10this areae overcome.

(10) Consideration of the relationship between devel .
and the universal enjoyment of all h . hopment, democracy
the inter-relationship and indi .. bili umfan ng ts, keeping in view
. IVISI I ity 0 economic . I Icivil and political rights. ' sociar, cu tural,

(II) Consideration of contemporary trends in and
full realization of all human rights of worn new chaIlen.ges to ~he
those of persons belonging to vulnerable g~nu:~~ men, including

(12) Recommendation for:

(a) Strengthening inte ti I ''. ,rna I.ona cooperatIOn in the field of human
ng:ts ,10 ~onfor~lty with the Charter of the United Nations
an with mternatlOnal human rights instruments;

(b) Ensuring the unive Iit bi "th . , rsa I y, 0 jecnvny and non-selectivity of
e consIderatIOn of human rights issues;

(c) Enhahnc~ngthe effectiveness of United Nations activities and
mec amsms;

(d) Securing the necessar f . I. . y inancra and other resources for
Umted Nations activities in the area of human rights.

(13) Adoption of the final documents and report of the Conference.

Mr Alois Mock Foreign M" f '
the Conference The'repre t .mlster 0 Austria was elected as President of

. sen atives of the follow' 44' das Vice-Presidents: Australia B 109 countnes wereelecte
, angladesh, Bhutan, Burundi, Cameroon,

(9)
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ada, Chile, China, Costa Rica, Croatia, Cuba, Denmark, EI-Salvador,
~opia, France,. Gambia: ~ndia, Ir~land, Ja~~ica, ~ap~n, Ken~a, Kuwait,
E ia MauritanIa, Mauritius, MeXICO,Namibia, Nigeria, Pakistan, Peru,
~t';'p~ines, Romania, Russian Federation, Senegal, Spain, Syrian Arab
P llbUe Thailand the former Yugoslav Republic of Macedonia, Tunisia,Repu, ,
U.K., USA, Venezuela, Yemen, Zimbabwe, Among them were 15 member
States of the AALCC.

According to the rules of procedure, the Conference decided to establish
one Main Committee, composed of all Conference participants, to discuss
agenda items 9, 10, 11 and 12, and one Drafting Committee, compose~ of all
ovemment delegations. The Conference further elected Mrs. Hahma E.

~arzazi (Morocco) as the Chairman of the Main Committee, and Mr. Gilberto
V. Gaboia (Brazil) as the Chairman of the Drafting Committee.

General debate had been conducted in the Plenanry throughout the
Conference from 14 to 25 June 1993. Statements were made by representatives
of 155 countries and a number of observers. Mr. Njenga made a statement on
behalf of the AALCC on 21 June. The text of the statement was circulated
amongst the Member States of the AALCC. During the general debate and
within the framework of the Conference, certain specific days were designated
as theme days for peace (15 June), development (16 June), women (17 June),
indigenous people (18 June), children (21 June), democracy (22 June).

At its 23rd plenary meeting on 25 June 1993, the Conference adopted by
consensus the draft final declaration of Vienna as recommended by the
Drafting Committee. At the same meeting, the Conference also adopted the
draft report of the World Conference.

As some unpredicted developments of the Conference, the Conference on
15 June 1993 after hearing Foreign Minister of Bosnia and Herzegovina,
decided, without a vote, to appeal to the Security Council to take necessary
measures to end the genocide taking place in Bosnia and Herzegovina, and in
particular at Gorazde. The Conference further, on 24th June 1993, after intense
debate, adopted with a roll-call vote (88 in favour, I against, 54 abstention),
a Special Declaration on Bosnia and Herzegovina, introduced by Pakistan on
behalf of 51 State Members of the Organization of the Islamic Conference
(OIC). At the same meeting, the Conference adopted a Special Declaration on
AngOla without a vote.

Major Issues of Contention
Reflecting the diversity of opinions on human rights issues among

members of the international community, the draft final document, prepared
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and adopted ad referendum by the PREPCOM for the Conference at its fmal
session in April 1993, had more than 200 brackets, which the Conference itself
had to iron out before reaching concensus on a far reaching final document

While there was disagreement over quite a few issues, the main areas of
contention were largely concentrated on the following substantial issues:

(a) The creation of a High Commissioner for Human Rights;
(b) Universality versus particularity of human rights;

(c) The right to development as a human right;

(d) Linkage between human rights and development assistance;

(e) The right of self-determination: its definition and implementation' ,
and

(f) Financing the United Nations Centre for Human Rights.

All those issues were highly sensitive and complicated. Fresh efforts were
made to reach compromise solutions that would be acceptable to all parties
concerned. A summary analysis on the subject of contention is given below.

The Creation of a High Commissioner for Human Rights
The most burning debate in the final drafting process of the final document

of the WorId Conference at Vienna was on the proposal concerning the
creation of a High Commissioner for Human Rights.

The proposal was first launched in the 1940s by Uruguay and Costa Rica
and kept resurfacing at the United Nations but was never given much
consideration. It was relaunched during the preparation for the World
Conference on Human Rights by the United States, which suggested that the
Conference call upon the international community to establish the position and
office of a High Commissioner for Human Rights, whose responsibilty should
include, inter alia, the coordination and facilitation of activites related to the
promotion and protected of human rights within the United Nations system.
The proposed High Commissioner would have the authority to bring to the
attention of the Security Council serious violations of human rights threatening
international peace and security, and have independent authority to dispatch
special envoys on fact-finding missions and to undertake other initiatives to
promote human rights. The proposal was included, under the title of Under
Secretary General/High Commissioner for Human Rights, in the draft final
document within brackets.

At the World Conference, the creation of a High Commissioner for Human
Rights was supported by the countries from the North, but strongly opposed
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African and Asian countries. While the countries in favour ~v~cate~

bYman. . Commissioner's post would "provide a bre t roug
thatsetttngupoftheHlgh h and assist the individual victims of human nghts

h ndeavours to reac . d b d s ain tee feared that such an institutIOn coul e use a
violations", those opposed .., nterfering in their internal affairs and
political tool by Western ~ountnes .10 \ Many of them also believed the
constitute a threat to their sov.er~lgn y. 'If created would be just another

f High Commissioner,' .
Proposed post 0 .... A delegate from a Latin Amencan. U it d NatIOns IOstltutlOn. . .
bureaucratl.c rn e "it makes no sense creating new bureaucracies with
country pOlOtedout thhat ld resolve problems which, basically, are more
the false hope that t ey wou
complex". .

. roved that such a sensitive issue could not be e~slly
As expe~ted, It p -week conference. In this context, the Latin Amencan

resolved dunn~ th~~:~ompromise resolution proposing the establishment of

:r;:!~a::~~y~~ the cre:~i~~~:et::u~r~:sse:v~~~uha~;r:~~!~n:~oo:~. ~~
the ba~ls of this propos uestionoftheestablishmentofaHighComrnissi?~er
delegatIOns:a~~es::~:~~e left to the General Assembly for its consideratlOlO.
for H~man ig the World Conference recommended'to the Ceneral Asse~bly
For this purpose,.. h re ort of the Conference at its Forty-eighth Sess~on,
~~:th:~~; ~:;:m:;~ t r:att;r of priority the consideration of the qu.estt~~.
Subsequently, the oringinal text in the draft final document concernmg e
creation of the High Commissioner was totally deleted.

Universality versus particularity
This was another major contentious issue. Because the universal c?aracter

of human rights was beyond question, the essence of .the cont~ntlOn. ~as
whether or not, and to what extent, the national and regional parttcularlttedsl

. .' 1 It 1 and rehglous backgroun sspecifications and vanous histoncai. cu ura
should be taken into account in the implementation and observance of human
rights. The answers were diverse.

Most Asian countries consistently main~ined theirecn:lier attitude ~eflect~
in the Bangkok Declaration which emphasized that while human ng~ts ar
universal in nature they must be considered in the context of d~na~IUc and

~ . al tti g bearing in mind the signifinanceevolvingprocessofmternatton norm-se 10,. . .
of national and regional particularities and vanous hlstonc~, cultural ~d

. id I hared by many Afncan countnes.religious backgrounds. This I ea was a so s . "
Du . h I debate some countries further pointed out that ..... thering t e genera, I It . I ly
concept of human rights is a product of historical deve opment. IS c ose
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associated with specific social, political and economic conditions and the
specific history, culture and values of a particular country .Different historical
development stages have different human rights requirements. Countries at
different development stages or with different historical traditions and cultural
background also have different understanding and practice of human rights. Thus
we should not and cannot think the human rights standard and model of certai~
countries as the only proper ones and demand all other countries to comply
with them". It was also said that the universal recognition of the ideal of human
rights could be harmful if the concept was used to mask the reality of diversity.

On the other hand, the Western countries, led by the United States, took
the opposite approach. They accused the developing countries of coming to
Vienna to advocate an alternati ve concept of human rights, and said that they
could not yield on the essential principle of universality of human rights, and
they must oppose statements justifying deviations from the internationally
accepted norms on the basis of historical cultural, or regional diversity,
relativism or particularities. For the accusation of the West, the South
dismissed it as "erroneous" and "counter-productive", adding that "any
approach to human rights which is not motivated by a sincere desire to protect
these rights but by disguised political purposes, or, worse, to serve as a pretext
to wage a political campaign against another country, cannot be justified.

Under the issue of universality of human rights, another important aspects
was involved, namely, the relationship between different sets of human rights
(civil and political, economic, social and cultural rights). While all agreed that
all human rights are uni versal and indi visible, there was some disagreement on
whether they were also interdependent and inter-related. One argument
advocated by Western Countries was that civil and political rights and
economic, social and cultural rights are not interdependent, and promotion and
protection of civil and political rights doesn't depend on progress in achieving
economic, social and cultural rights. The others could not, however, accept it.
They believed that all human rights were. interdependent. After intense
negotiation, the West relaxed their position.

The final version of the Vienna Declaration in respect of the issue
regarding universality of human rights is a compromise and balanced approach
which reads as follows :

All human rights are universal, indivisible and interdependent and
inter-related. The international community must treat human rights
globally in a fair and equal manner, on the same footing, and with the
same emphasis. While the significance of national and regional
particularities and various historical, cultural and religious backgrounds
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.' d t of states regardless of their
must be borne in. mind, It liS th~ u/ m to pro~ote and protect all

olitical, economiC and cu tura sys e ,
p l'ghts and fundamental freedoms.human r

I ment as a Human Rights
Right to Deve op the issue of development as a human right

Before the World Conference
f
, I time The United States and some

. f troversy or a ong 1 .

had been a subject 0 con . the right to development as a. I f sed to recogmsethers had conSistent Y re u . the Right to Development was
o . ht even after the DeclaratIOn on
human ng he General Assembly in 1986.
adopted by t h . ht to development attracted great

During the World Conference, t edng ands for reaffirming and realizing
xtremely strong em .

attention. There were e si nificant evolution has been eme~gmg
the right to development. .Some Ug· d States' position by the Clmton

hange in the mte .
mainly due. to .a c . d Th American new position is that they can
AdministratlOn in this regar. .l t as it has been identified in the 1986

th .ght to deve oprnenaccept reference to en. T ti on thatthe rightto development
UN Declaration, but they oppose any Imp l~a 1 resource transfer debt relief,

. h d mand or receive '
implies a legal ng t to e. t rogrammes required by donors and
termination of st~ct~ral. ad~ust:;:th~r mandatory steps to redress imbalance
international finanCial mstitutions bi t' to call in upon the international

ddi they have no 0 ~ec Ionof wealth. In a inon, al debt burden in order to help
community to assist sta~es ~ith heavy e~:social and cultural rights. They
them attain the full reahzatlOn of econo , erty under-development or
also have no object~on ~o.r~ference t~ :~r;~:c~i~: enj~yment of human rights
social exclusion as mhlbltm~ t~e ful I d with a generalized call upon states
or as violations of human dignity coup e
to put an end to them. .'

Consensus has been reached on this important right and mcorp~rated ;n=~
fmal document. The ri~ht to development is re~i~m;~:i:h~;~:s:uman
inalienable right and an mtegral part of funda;en a h u ld cooperate with each
person is the central subject of develo~~ent.. ta~~s~a~~s to development. The
other in ensuring development and ehmmatmg .t bly the
right to development should be fulfilled so as to meet equi a .

d f t and future generatlOns.
developmental and enviromental nee s 0 presen . & d social
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rUU Londitionality

The question i whether financial or economic assistance should be linked
to respects of human rights. In other words, this is a question of political
conditionalities of development aid.

Althrough developing countries were divided on the need for the creation
of a High Commissioner for Human Rights, they were unanimous in their
rejection of aid conditionalities. In Vienna Conference, they said that they
would not accept any conditions-human rights or otherwise-on development
assistance. In their opinion, just as underdevelopment should not be used to
justify violation of human rights or the suppression of democracy, neither
should development assistance be subject to conditionalities tied to national
implementation of civil and political rights. The rejection of aid conditionalities
was also shared by the United Nations Development Programme, the largest
single multilateral development assistance agency.

The major donor countries, however, insisted on the aid conditionalities.
The United States said that they rejected any claims of entitlement to bilateral
or international assistance without regard to human rights performance or that
the imposition of conditions was unlawful or improper. It was entirely
legitimate for donors to promote certain objectives such as improved human
rights performance through the provision of bilateral assistance to recipients
who agreed with those objectives. In case of Japan, the second largest donor
country, the link between human rights and development aid has been spelled
out in Japan's Official Development Assistance Charter adopted in June 1992.

The controversial issue was eventually resolved by the inclusion of the two
inter-related provisions into the final document. One is that in the framework
of the purposes and principles of the United Nations, the promotion and
protection of ail human rights is a legitimate concern of the international
community. The other states that the promotion and protection of human rights
and fundamental freedoms at the national and international level should be
universal and conducted without conditions attached.

The Right of self-determination

The Right of self-determination was one of the most contentious issue at
the Vienna Conference. The issue involved complex political implications.
The focus of the controversy was concentrated on the following elements:
What is self-determination? Do all peoples have the right of self-determination?
What is the distinction between an act of terrorism and the legitimate struggle
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the resources needed for other important United Nations programmes,
requests the Secretary General and the General Assembly to take
immediate steps to substantially increase the resources for the human
rights programme from within the existing and future regular budgets
of the United Nations, and to take urgent steps to seek increased extra-
budgetary resources".

AALCC's VIEWS ON HUMAN RIGHTS

It should be recalled that at the 32nd Session of the AALCC held in
Kampala from 1 to 6 February 1993, the item "Preparation for the World
Conference on Human Rights" was placed on the agenda and an open-ended
working group was established to prepare a draft declaration on human rights.
The draft Kampala Declaration so prepared by the Working Group was
formally adopted by the Committee on 6 February 1993. Later, the Kampala
Declaration was submitted to the Fourth Session of the Prepcom for the World
Conference and subsequently reproduced by the Conference Secretariat in the
document No.NConf.157IPC/62/Add.9. During the World Conference, the
representative of the AALCC, the Secretary General Mr.Frank X.Njenga
participated at the general debate. His statement properly reflected the ideas of
AALCC on human rights which have explicitly been incorporated in the
Kampala Declaration. The essence of the main points are excerpted below.

Human rights, development and international peace are interdependent.
Peace and security both at the national and international level remain the
condition sine qua non for the realization and enjoyment of all indivisible and
inalienable human rights in full and substantial measure. Members of the
international society must therefore reaffirm their desire to save the present
and succeeding generations from the scourage of wars and armed conflicts,
both international and domestic, as well as to maintain international peace and
security in accordance with the purposes and principles of the Charter of the
United Nations.

. In the developing countries poverty is one of major obstacles hindering the
enjoyment of human rights. The fact that almost three-fourth's of the Planet's
POpulation suffer from malnutrition, disease and poverty should be a matter of
concem for all of us. The poor socio-economic conditions resulting partly from
~e transfer of resources to the servicing of external debts and from the
disparity in the terms of international trade, hinder both the process of
:evelopment and the realization of human rights in the developing and least
eveloped countries. We believe that development is not merely a means to

:onomic.growth but a process t.oenla.rgi~g people's choices. We also believe
at the right to development IS an inalienable human right, and the vital
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importance of economic and social development to the full enjoyment of
human rights should be further recognized and underscored.All states therefore
must cooperate in the essential task of eradicating poverty for the universal
realization of human rights.

The development and the environment are intrinsically linked and should
not be considered in isolation from each other. Development should not be
pursued in a manner as would endanger the environment. In this context, the
right of an individual or human right to a safe and sound environment as
incorporated in the Kampala Declaration needs to be emphasized. This may at
the first blush appear to be a novel concept. But it is far from being so since the
roots and basis of both concepts viz. international environmental law and
sustainable development is inter-generation equity. The right to a safe and
healthy environment may therefore require to be progressively developed and
codified.

The indivisibility and inter-dependence of human rights have been
recognized and must be given effect in policy formulation and implementation.
Civil and political rights cannot be disassociated from economic, social and
cultural rights. The satisfaction of economic, social and cultural rights are a
major factor for the enjoyment of civil and political rights.

The primary responsibility for implementing human rights is at the
national level. Consequently, the most effective system or method of promoting
and protecting these rights has to take into account the nation's history, culture,
tradition, norms and values. Whilst the intemational community should be
concerned about the observation of human rights, it should not seek to impose
or influence the adoption of the criteria and system that are only suitable to
some countries on developing countries. On the other hand, no states should
manipulate its sovereignty to deny the inalienable rights of its citizens and
expect silence from the international community.

The international cooperation is vital to the promotion of human rights. It
is therefore important that states reaffirm their commitment to the principle of
universality, objectivity and non-selectivity of all human rights as a just and
balanced approach in this regard. Politicization of human rights, application
of double standards, interference in the internal affairs of others are a challenge
to the international cooperation in the field of human rights, and must be
avoided.

The rule of law in the administration of justice is a pre-requisite to full
enjoyment of human rights. The international community should reaffirm th~
significant role that administration of justice should play in the promotion an
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FINAL OUTCOME OF THE WORLD CONFERENCE

R' h d pted a three-part final
The World Conference on Human ig ts a 0 ,

document including a Preamble, a Declaration and a Programme of Action, as
its final outcome. The document reflects the consensus of al~ me~ber stateds

.d of human nghts Issues an
Participating in the Conference on a WI e range . d rotection
provides a worldwide programme of ~ction for the:ro=~~I~;p~:d:Ced in this
of human rights in the years ahread. This document as
Chapter.
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FOLLOW-UP TO THE WORLD CONFERENCE

The World Conference has recommended that the General Assembly, the
Commission on Human Rights and other organs and agencies of the UN
system relating to human rights should consider ways and means for the full
implementation, without delay, of the recommendations contained in the final
document of the Conference, including the possibility of proclaiming a United
Nations Decade for Human Rights. The World Conference further recommended
that the Commission on Human Rights should annually review the progress
towards this end.

The World Conference also recommended to the General Assembly that
while examining the report of the Conference at its forty-eight session, it
should begin as a matter of priority consideration of the question of the
establishment of a High Commissioner for Human Rights for the promotion
and protection of all human rights.

The World Conference requested the Secretary General of the United
Nations to invite on the occasion of the Fiftieth Anniversary of the Universal
Declaration of Human Rights all states, all organs and agencies of the UN
system related to human rights, to report to him on the progress made in the
implementation ofthe final document to the Conference and to submit a report
to the General Assembly at its fifty-third session, through the Commission on
Human Rights and the Economic and Social Council. Likewise, regional and,
as appropriate, national human rights institutions, as well as non-governmental
organizations may present their views to the Secretary General of the United
Nations on the progress made in the implementation of the final document of
the Conference. Special attention should be paid to assessing the progress
towards the goal of universal ratification of international human rights treaties
and protocols adopted within the framework of the UN system.

Promotion of the Universal Acceptance ofInternational Conventions on
Human Rights

Since the adoption of the Universal Declaration of Human Rights by the
General Assembly in 1948, remarkable progress has been made in the
codification and development of international law in the field of human rights.
Now there exist a large number of international human rights conventions on
various subjects both at the global and regional levels. Among them are
universal human rights standard-setting instruments such as International
Covenant on Economic, Social and Cultural Rights, and International Covenant
on Civil and Political Rights.
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1-1 ver despite the fact that most of these conventions are in fo.rce, t~eir
~we , f the number of states parties can scarcely be con~ldere as

statUSIn terms 0 cases the process of ratification of or acceSSIOn to the
Universal. In many, I The latest information shows that
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variOUSconve~ ~ man ri hts conventions adopted under the framework of the
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For details see the annex II to this bnef. .

. h 't l'mportanceofthepromotionfortheumversalacceptance
.Theref?r~:l ehv~;a~ rights conventions cannot be overemphasized .. All

of IOte~~t~:ve not already ratified or acceded to the human rights conventIOns
states w d d l'n the implementation of the final document of the

ncourage to 0 so d f
are e C ference on Human Rights and in the course of the UN Deca e 0

::~ati~~al Law. For this purpose, fresh efforts should be made to seek ways
and means of overcoming them.

I h ld be recalled that during the World Conference on Human Rights
t s ou . . f i f I humansial attention was paid tothe universal ratification 0 mterna ~ona

rghts treaties. The text of final document of the conference contains ~nhumbe1dr
dati . thi ard thereferenceofwhlc couof provisions and recommen auons III IS reg ,

be found at:

(i) Para 14 part II
(ii) Para 4 Section I, Part III
(iii) Para 4 bis, Section 3, Part III
(iv) Para 12 Part II
(v) Para 3, Section II, B ter, Part III
(vi) Para 4, Section II, C, Part III
(vii) Para land 8 Section II, D Part III
(viii) Para 2, Section VI, Part III

The member States of the AALCC may wish to address themselves to.these
~ges. appeals, calls and recommendations of the World Conference III the
lInplementation of the final document of the Conference.

It is the view of the Secretariat that the AALCC as a uni~ue
tergovernmental organization whose raison d'etre is the progressive
velopment and codification of international law should respond to th~ call

the promotion of the universal acceptance of international human nghts
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conventi~ns and play an important role in this regard. It is therefore suggested
that the Issue be taken. up elthe.r under the item concerning the World
Conference on Human Rights and Its follow-up or the item of the UN De
f Internati . cadeo nternational Law. It IS further suggested that while considerinc the'

h " b ISsue
t e priority should be accorded to the following conventions' Intern ti '. . . a 10naI
Covenant on Economic, Social and Cultural Rights (1966), Intern ti
C C· . . . . a lonal

ovenant on ivil and Political Rights (1966) and its two Optional P t
'. ro ocoi,(1966) (1989), International Convention on the Elimination of All Fo

R . I D' . . . rms of
acia iscnrmnanon (1966), Convention against Torture and other Cruel

Inhuman and DegradrngTreatment or Punishment (1984), Convention relatin '
to .th~ St~tus of Refugee (1951) ~nd. it~ Pr~tocol (1967), Convention on th!
Elimination of All Forms of Discrimination against Women (1979)
C . he i Ri , andonvention on t e. Rights of the Child (1989). The special attention ne d
b id id if e s toe pal to I enti y obstac~es and seek ways and means of overcoming them
so as t~ promote the universal acceptance of international human rights
conventions.
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ANNEX I

WORLD CONFERENCE ON HUMAN RIGHTS
(Vienna, 14-25 June 1993)

VIENNA DECLARATION AND PROGRAMME OF ACTION

,

Considering that the promotion and protection of human rights is a matter
. ity for the international community, and that the Conference affords aof pnon . f h . . I

. pportunity to carry out a comprehensive analysis 0 t e mternanonaUDlqueo .'
h rights system and of the machinery for the protection of human rights,
uman izhts.jin order to enhance and thus promote a fuller observance of those rig ts, m a

just and balanced manner,

Recognizing and affirming that all human rights derive from the di.gnity
and worth inherent in the human person, and that the human person IS the
central subject of human rights and fundamental freedoms, and consequently
should be the principal beneficiary and should participate actively in the
realization of these rights and freedoms,

Reffirming their commitment to the purposes and principles contained in
the Charter of the United Nations and the Universal Declaration of Human
Rights,

Reffirming the commitment contained in Article 56 of the Charter of the
United Nations to take joint and separate action, placing proper emphasis on
developing effective international cooperation for the realization of the pur-
poses set out in Article 55, including universal respect for, and observance of,
human rights and fundamental freedoms for all,

Emphasizing the reponsibilities of all states, in conformity with the
Charter of the United Nations, to develop and encourage respect for human
rights and fundamental freedoms for all, without distinction as to race, sex,
language or religion,

Recalling the Preamble to the Charter of the United Nations, in particular
the determination to reaffirm faith in fundamental human rights, in the dignity
iliad Worth of the human person, and in the equal rights of men and women and
Ofo .ahons large and small,

RecaLLing aLso the determination expressed in the Preamble of the Charter
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of the United Nations to save succeeding generations from the scourge ofwar,
to establish conditions under which justice and respect for obligations arising
from treaties and other sources of international law can be maintained, to
promote social progress and better standards of life in larger freedom, to
practice tolerance and good neighbourliness, and to employ international
machinery for the promotion of the economic and social advancement of all
peoples,

Emphasizing that the Universal Declaration of Human Rights, which
constitutes a common standard of achievement for all peoples and all nations
is the source of inspiration and has been the basis for the United Nations in
making advances in standard setting as contained in the existing international
human rights instruments, in particular the International Covenant on Civil
and Political Rights and the International Covenant on Economic, Social and
cultural Rights,

Considering the major changes taking place on the international scene and
the aspirations of all the peoples for an international order based on the
principles enshrined in the Charter of the United Nations, including promoting
and encouraging respect for human rights and fundamental freedoms for all
and respect for the principle of equal rights and self-determination of peoples,
peace, democracy, justice, equality, rule of law, pluralism, development,
better standards of living and solidarity,

Deeply concerned by various forms of discrimination and violence, to
which women continue to be exposed allover the world,

Recognizing that the activities of the United Nations in the field of human
rights should be rationalized and enhanced in order to strengthen the United
Nations machinery in this field and to further the objectives of universal
respect for observance of international human rights standards,

Having taken into account the Declarations adopted by the three regional
meetings at Tunis, San jose and Bangkok and the contributions made by
Governments, and bearing in mind the suggestions made by intergovernmen-
tal and non-governmental organizations, as well as the studies prepared ~~
independent experts during the preparatory process leading to the Wor
Conference on Human Rights,

Welcoming the International Year of the World's Indigenous People 1993
. ·t toensureas a reaffirmation of the commitment of the International cornrnur» y ct

their enjoyment of all human rights and fundamental freedoms and to respe
the value and diversity of their cultures and identities,

.. . h ld devise waysRecognizing also that the international comrnumty s ou
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ans to remove the current obstacles and meet challenges to th~ full
and. me. of all human rights and to prevent the continuation of human nghts

ahzatlOn drc: . s resulting thereof throughout the worl ,ViolatIOn . .
ki g the spirit of our age and the realities of our time which call upon

[nvo les f the world and all States Members of the United Nations to
the ~~~t::h~msel ves to the global task of promoti ng and pr~tecting al! human
cede d f damental freedom so as to secure full and universal enjoyment
rights an un
of these rights, . .

. d to take steps forward in the commitment of the international
Dete:tmm\h a view to achieving substantial progress in human rights

communt y WI . .. I ti on
b .ncreased and sustained effort of mternationa coopera Iendeavours y an I

and solidarity,
Solemnly adopts the Vienna Declaration and Programme of Action.

I

1 The World Conference on Human Rights reaffirms t~e solemn commit-
ment of all States to fulfil their obligations to promote universal respect for,
and observance and protection of all human rights and fundament~l freedoms
for all in accordance with the Charter of the United Nati?ns, other instruments
relating to human rights, and international law. The universal nature of these
rights and freedoms is beyond question.

In this framework, enhancement of international cooperation in the field
of human rights is essential for the full achievement of the purposes of the
United Nations.

Human rights and fundamental freedoms are the birth~i~h.t of all human
beings; their protection and promotion is the first responsIbility of Govern-
ments.

2. All peoples have the right of self-determination. By virtue .of that ri~ht
they freely determine their political status, and freely pursue their economic,
SOcialand cultural development.

Taking into account the particular situation of peoples under colonial or
other forms of alien domination or foreign occupation, the World Conference
?" Human Rights recognizes the right of peoples to take any legitima~e actio~,
In accordance with the Charter of the United Nations, to realize their
'n~lienable right of self-determination. The World Con.ference ~n H.uman

Ights considers the denial of the right of self-determinatIon as a VIOlatIOnof
. man rights and underlines the importance of the effective realization of this
ght.
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In accordance with the Declaration on Principles of International Law
concerning Friendly Relations and Cooperation Among States in accordance
with the Charter of the United Nations, this shall not be construed as
authorizing or encouraging any action which would dismember or impair,
totally or in part, the territorial integrity or political unity of sovereign and
independent States conducting themselves in compliance with the principle of
equal rights and self-determination of peoples and thus possessed of a
Government representing the whole belonging to the territory without distinc-
tion of any kind.

3. Effective international measures to guarantee and monitor the implemen-
tation of human rights standards should be taken in respect of people under
foreign occupation, and effective legal protection against the violation of their
human rights should be provided, in accordance with human rights norms and
international law, particularly the Geneva Convention relative to the Protec-
tion of Civilian Persons in Time of War, of 14 August 1949, and other
applicable norms of humanitarian law.

4. The promotion and protection of all human rights and fundamental
freedoms must be considered as a priority objective of the United Nations in
accordance with its purposes and principles, in particular the purpose of
international cooperation. In the framework of these purposes and principles,
the promotion and protection of all human rights is a legitimate concern of the
international community. The organs and specialized agencies related to
human rights should therefore further enhance the coordination of their
activities based on the consistent and objective application of international
human rights instruments.

5. All human rights are universal, indivisible and interdependent and inter-
related. The international community must treat human rights globally in a fair
and equal manner, on the same footing, and with the same emphasis. While the
significance of national and regional particularities and various historical,
cultural and religious backgrounds must be borne in mind, it is the duty of
States, regardless of their political, economic and cultural systems, to promote
and protect all human rights and fundamental freedoms.

6. The efforts of the United Nations system towards the uni versal respect for,
and observance, of, human rights and fundamental freedoms for all, contribute
to the tability and well-being necessary for peaceful and friendly relations
among nation ,and to improved conditions for peace and security as well as
social and economic development, in conformity with the Charter of the
United Nations.
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11. .The right to development should be fulfilled so as to meet equitably the
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16. The World Conference on Human Rights welcomes the progress made
in dismantling apartheid and calls upon the international community and the
Vnited Nations system to assist in this process.

The World Conference on Human Rights also deplores the continuing acts
of violence aimed at undermining the quest for a peaceful dismantling of
apartheid.

17. The acts, methods and practices of terrorism in all its forms and
manifestations as well as linkage in some countries to drug trafficking are
activities aimed at the destruction of human rights, fundamental freedoms and
democracy, threatening territorial integrity, security of States and destabilizing
legitimately constituted Governments. The international community should
take the necessary steps to enhance cooperation to prevent and combat
terrorism.

18. The human rights of women and of the girl-child are an inalienable,
integral and indivisible part of universal human rights. The full and equal
participation of women in political, civil, economic, social and cultural life, at
the national, regional and international levels, and the eradication of all forms
of discrimination on grounds of sex are priority objectives of the international
community.

Gender-based violence and all forms of sexual harassment and exploita-
tion, including those resulting from cultural prejudice and international
trafficking, are incompatible with the dignity and worth of the human person,
and must be eliminated. This can be achieved by legal measures and through
national action and international cooperation in such fields as economic and
social development, education, safe maternity and health care and social
support.

The human rights of women should form an integral part of the United
Nations human rights activities, including the promotion of all human rights
instruments relating to women.

. The World Conference on Human rights urges Governments, institutions,
Intergovernmental and non-governmental organizations to intensify their
efforts for the protection and promotion of human rights of women and the girl-
Child.

19. Considering the importance of the promotion and protection of the rights
of persons belonging to minorities and the contribution of such promotion and
protection to the political and social stability of the States in which such
persons live,
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cbildren, children in detention, children in armed conflict, as well as children
victims of famine and drought and other emergencies, International coopera-
tion and solidarity should be promoted to support the implementation of the
convention and the rights of the child should be a priority in the United
Nations system-wide action on human rights,

The World Conference on Human Rights also stresses that the child for the
full and harmonious development of his or her personality should grow up in
a family environment which accordingly merits broader protection,

22. Special attention needs to be paid to ensuring non-discrimination, and
the equal enjoyment of all human rights and fundamental freedoms by disabled
persons, including their active participation in all aspects of society.

23. The World Conference on Human Rights reaffirms that everyone,
without distinction of any kind, is entitled to the right to seek and to enjoy in
other countries asy lum from persecution, as well as the right to return to one's
own country. In this respect it stresses the importance of the Universal
Declaration of Human Rights, the 1951 Convention relating to the Status of
Refugees, its 1967 Protocol and regional instruments. It expresses its appre-
ciation to States that continue to admit and host large numbers of refugees in
their territories, and to the Offfice of the United Nations High Commissioner
for Refugees for its dedication to its task. It also expresses its appreciation to
the United Nations Relief and Works Agency for Palestine Refugees in the
Near East.

The World Conference on Human Rights recognizes that gross violations
of human rights, including in armed conflicts, are among the multiple and
complex factors leading to displacement of people.

The World Conference on Human Rights recognizes that, in view of the
complexities of the global refugee crisis and in accordance with the Charter of
the United Nations, relevant international instruments and international soli-
darity and in the spirit of burden-sharing, a comprehensive approach by the
international community is needed in coordination and cooperation with the
countries concerned and relevant organizations, bearing in mind the mandate
of the United Nations High Commisssioner for Refugees. This should include
the development of strategies to address the root causes and effects of
movements of refugees and other displaced persons, the strengthening of
emergency preparedness and response mechanisms, the provision of effective
protection and assistance, bearing in mind the special needs of women and
children, as well as the achievement of durable solutions, primarily through the
preferred solution of dignified and safe voluntary repatriation, including
solutions such as those adopted by the international refugee conferences. The
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World Conference on Human Rights underlines the responsibilities of States,
particularly as they relate to the countries of origin.

In the light of the comprehensive aproach, the World Conference on
Human Rights emphasizes the importance of giving special attention includ-
ing through intergovernmental and humanitarian organizations and fmding
lasting solutions to questions related to internally displaced persons including
their voluntary and safe return and rehabilitation.

In accordance with the Charter of the United Nations and the principles of
humanitarian law, the World Conference on Human Rights further emphasizes
the importance of and the need for humanitarian assistance to victims of all
natural and man-made disasters.

24. Great importance must be given to the promotion and protection of the
human rights of persons belonging to groups which have been rendered
vulnerable, including migrant workers, the elimination of all forms of dis-
crimination against them, and the strengthening and more effective imple-
mentation of existing human rights instruments. States have an obligation to
create and maintain adequate measures at the national level, in particular in the
fields of education, health and social support, for the promotion and protection
of the rights of persons in vulnerable sectors of their populations and to ensure
the participation of those among them who are interested in finding a solution
to their own problems.

25. The World Conference on Human Rights affirms that extreme poverty
and social exclusion constitute a violation of human dignity and that urgent
steps are necessary to achieve better knowledge of extreme poverty and its
causes, including those related to the problem of development, in order to
promote the human rights of the poorest, and to put an end to extreme poverty
and social exclusion and to promote the enjoyment of the fruits of social
progress. It is essential for States to foster participation by the poorest people
in the decision-making process by the community in which they live, the
promotion of human rights and efforts to combat extreme poverty.

26. The World Conference on Human Rights welcomes the progress made
in the codification of human rights instruments, which is a dynamic and
evolving process, and urges the universal ratification of human rights treaties.
All States are encouraged to accede to these international instruments; all
States are encouraged to avoid, as far as possible, the resort to reservations.

27. Every State should provide an effective framework of remedie~ to
redress human rights grievances or violations. The administration of justIce,
including law enforcement and prosecutorial agencies and, especial~y, ~
independent judiciary and legal profession in full conformity with apphcab e
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s
contained in international human rights instrUments. are essen nar to

••••full and non-discriminatory realization of human rights and indispensable
to the proCesses of demoCracy and sustainable development. In this context.
iIlstitutions concemed with the administration of justice should be properly
fuDded. and an inc_ed le~el of both technical and financial assistance sh~uld
be provided by the mtematlOnal commumty. It IS mcumbent upon the Umted
!'lations to make use of special programmes of advisory services on a priority
baSiS for the achievement of a strong and mdependent admmlStra"on of

justice.28. The World Conference on Human Rights expresses its dismay at massive
,"olati

ons
of human rights especially in the form of genoCide. "ethnic

cleansing" and systematic rape of women in war situations. creating mass
exodUSof refugees and displaced persons. While strongly condemning such
abhorrent practices it reiterates the call that perpetrators of such crimes be

punished and such practices immediately stopped.
29. The World Conference on Human Rights expresses grave concern about
continuing human rights violations in all parts of the world in disregard of
standardS as contained in inremational human rights instrU

mets
and interna-

tional humanitarian law and about the lack of sufficient and effective remedies

for the victims.The World Conference on Human Rights is deeply concerned about
violations of human rights during armed conflicts. affecting the civilian
population. especially women. children. the elderly and the disabled. The
Conference therefore calls upon States and all parties to armed conflicts
strictly to observe international humanitarian law, as set forth in the Geneva
Conventions of 1949 and other rules and principles of international law , as
well as minimum standards for protection of human rights, as laid down in

international conventions.
The World Conference on Human Rights reaffirms the right of the victims

to be assisted by humanitarian organizations, as set forth in the Geneva
Conventions of 1949 and other relevant instruments of international humani-
tarian law, and calls for the safe and timely access for such assistance.

30. The World Conference on Human Rights also expresses its dismay and
condemnation that gross and systematic violations and situations that consti-
tute serious obstacles to the full enjoyment of all human rights continue to
occur in different parts of the world. Such violations and obstacles include, as
well as torture and cruel, inhuman and degrading treatment or punishment,
summary and arbitrary executions, disappearances, arbitrary detentions, all
forms of racism, racial discrimination and apartheid, foreign occupation and
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alien domination, xenophobia, poverty, hunger and other denials of economic,
social and cultural rights, religious intolerance, terrorism, discrimination
against women and lack of the rule of law.

31. The World Conference on Human Rights calls upon States to refrain
from any unilateral measure not in accordance with international law and the
Charter of the United Nations that creates obstacles to trade relations among
States and impedes the full realization of the human rights set forth in the
Universal Declaration of Human Rights and international human rights
instruments, in particular the rights of everyone to a standard ofliving adequate
for their health and well-being, including food and medical care, housing and
the necessary social services. The World Conference on Human Rights affirms

/

that food should not be used as a tool for political pressure.

32. The World Conference on Human Rights reaffirms the importance of
ensuring the universality, objectivity and non-selectivity ofthe consideration
of human rights issues.

33. The World Conference on Human Rights reaffirms that States are duty-
bound, as stipulated in the Universal Declaration of Human Rights and the
International Covenant on Economic, Social and Cultural Rights and in other
international human rights instruments, to ensure that education is aimed at
strengthening the respect of human rights and fundamental freedoms. The
World Conference on Human Rights emphasizes the importance of incorpo-
rating the subject of human rights education programmes and calls upon States
to do so. Education should promote understanding, tolerance, peace and
friendly relations between the nations and all racial or religious groups and
encourage the development of United Nations activities in pursuance of these
objectives. Therefore, education on human rights and the dissemination of
proper information, both theoretical and practical, play an important role in
the promotion and respect of human rights with regard to all individuals
without distinction of any kind such as race, sex, language or religion, and this
should be integrated in the education policies at the national as well as
international levels. The World Conference on Human Rights notes that
resource constraints and institutional inadequacies may impede the immediate
realization of these objectives.

34. Increased efforts should be made to assist countries which so request to
create the conditions whereby each individual can enjoy universal human
rights and fundamental freedoms. Governments, the United Nations system as
well as other multilateral organizations are urged to increase considerably the
resources allocated to programmes aiming at the establishment and strength-
ening of national legislation, national institutions and related infrastructures
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A. Increased coo dl tir IDa on on human rights withi th
United Nations system n e

1. The World Conference on Human Ri h 'nation in support of human . ht d fu g ts recommends increased coordi-
Nations system. To this e~g thS~ l~~mental freedoms within the United
all United Nations organs bodi e dO~ on~e~ence on H~man Rights urges
deal with human right; esan t e specializedagencies whose activitles
streamline their activit:e 0 t=pe~ate in order to strengthen, rationalize and
duplication The Wo ld CS, £ ng into account the need to avoid unnecessary

. r onrerence on Human R" ht 1Secretary-General th t hi ,Ig Sa so recommends to the
and special' d a. Igh-lev.el officials of relevant United Nations bodies

ize agencies at their annual m f be idactivities also asses 'th ' ee mg, Sl es coordinating their
, s •. e Impact of th . .enjoyment of all human rights. eir strategies and policies on the

2. Furthermore, the World Conf 'organizations and romi ' ere.nce on Human Rights calls on regional
ment institutions t: n::;t mte~atlOnal and regional finance and develop-
the en]'oyment of h assess, so the Impact of their policies and programmes on

uman nghts.
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'fhe World Conference on Human Rights recognizes that relevant special-
~ agencies and bodies and institutions of the United Nations system as well

other relevant intergovernmental organizations whose activities deal with
as maIl rights playa vital role in the formulation, promotion and implementa-
~u of human rights standards, within their respective mandates, and should
U~ .oal<einto account the outcome of the World Conference on Human RIghts

within their fields of competence,
4 'fhe World Conference on Human Rights strongly recommends that a
~ncerted effort be made to encourage and facilitate the ratification of and

~ession or succession to international human rights treaties ~nd protOCOls
adopted within the framework of the UnIted NatIOns system with the aim of
universal acceptance, The Secretary-General, in consultation with treaty
bOdies, should consider opening a dialogue with States not having acceded to
these human rights treaties, in order to identify obstacles and to seek ways of

overcoming them,
5. The World Conference on Human Rights encourages States to consider
limiting the extent of any reservations they lodge to international human rights
instrUments, formulate any reservations as precisely and narrowly as possible,
ensure that none is incompatible with the object and purpose of the relevant
treaty and regularly review any reservations with a view to withdrawing them.

6. The World Conference on Human Rights, recognizing the need to
maintain consistency with the high quality of existing international standards
and to avoid proliferation of human rights instruments, reaffirms the guide-
lines relating to the elaboration of new international instruments contained in
General Assembly resolution 411120 of 4 December 1986 and calls on the
United Nations human rights bodies, when considering the elaboration of new
international standards, to keep those guidelines in mind, to consult with
human rights treaty bodies on the necessity for drafting new standards and to
~uest the Secretariat to carry out technical reviews of proposed new

mstruments.
7. The World Conference on Human Rights recommends that human rights
offi~ers be assigned if and when necessary to regional offices of the United

atIons Organization with the purpose of disseminating information and
offering training and other technical assistance in the field of human rights
?pon the request of concerned Member States. Human rights training for
~ternational civil servants who are assigned to work relating to human rights

s ould be organized,
8. The World Conference on Human Rights welcomes the convening o~
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emergency sessions of the Commission on Human Rights as a positive
initiative and that other ways of responding to acute violations of human rights
be considered by the relevant organs of the United Nations system.

Resources

9: T~e WorId Confer~n~~ on Human Rights, concerned by the growing
disparity between the activities of the Centre for Human Rights and the human
financial and other resources available to carry them out, and bearing in mind
the resources needed for other important United Nations programmes, re-
quests the Secretary-General and the General Assembly to take immediate
steps to increase substantially the resources for the human rights programme
from within the existing and future regular budgets of the United Nations, and
to take urgent steps to seek increased extrabudgetary resources.

10. Within this framework, an increased proportion of the budget should be
allocated directl y to the Centre for Human Rights to cover its costs and all other
costs borne by the Centre for Human Rights, including those related to the
United Nations human rights bodies. Voluntary funding of the Centre's
technical cooperation activities should reinforce this enhanced budget; the
World Conference on Human Rights calls for generous contributions to the
existing trust funds.

11. The World Conference on Human Rights requests the Secretary-General
and the General Assembly to provide sufficient human, financial and other
resources to the Centre for Human Rights to enable it effectively, efficiently
and expeditiously to carry out its activities.

12. The World Conference on Human rights, noting the need to 'ensure that
human and financial resources are available to carry out the human rights
activities, as mandated by intergovernmental bodies, urges the Secretary-
General, in accordance with Article 101 of the Charter of the United Nations,
and Member States to adopt a coherent approach aimed at securing that
resources commensurate to the increased mandates are allocated to the
Secretariat. The World Conference on Human Rights invites the Secretary-
General to consider whether adjustments to procedures in the programme
budget cycle would be necessary or helpful to ensure the timely and effective
implementation of human rights activities as mandated by Member States.

Centre for Human Rights

13. The World Conference on Human Rights stresses the importance of
strengthening the United Nations Centre for Human Rights.
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The Centre for Human Rights should play an important role in coordi-
14'. g system-wide attention for human rights. The focal role of the Centre can
oatlJl . th U' d N .be realized if it is enabled to cooperate fully With 0 er rnte anons
~ s and organs. The coordinating role of the Centre for Human Rights also

l~s that the office of the Centre for Human Rights in New York isir11P ie
strengthened.

5 The Centre for Human Rights should be assured adequate means for the
1 . ki dtern of thematic and country rapporteurs, experts, wor ng groups an
:ty bodies. Follow-up on reco~e~dations should ~ecome a priority
matter for consideration by the Commission on Human Rights.

16. The Centre for Human Rights should assume a larger role in the
promotion of human rights. This role could be given shape through coopera-
tion with Member States and by an enhanced programme of advisory services
and technical assistance. The existing voluntary funds will have to be ex-
panded substantially for these purpo~e~ .and should be man.aged in a more
efficient and coordinated way. All actrvities should follow stnct and transpar-
ent project management rules and regular programme and project evaluations
should be held periodically. To this end, the results of such evaluation
exercises and other relevant information should be made available regularly.
The Centre should, in particular, organize at least once a year information
meetings open to all Members States and organizations directly involved in
these projects and programmes.

Adaptation and strengthening of the United Nations machinery for
human rights, including the question of the establishment of a United

ations High Commissioner for Human Rights

17. The World Conference on Human Rights recognizes the necessity for a
COntinuing adaptation of the United Nations human rights machinery to the
current and future needs in the promotion and protection of human rights, as
reflected in the present Declaration and within the framework of a balanced
and sustainable development for all people. In particular, the United Nations
~uman rights organs should improve their coordination, efficiency and effec-
tiveness.

18. The World Conference on Human Rights recommends to the General
Assembly that when examining the report of the Conference at its forty-eighth
session, it begin, as a matter of priority, consideration of the question fo the
establishment of a High Commissioner for Human Rights for the promotion
and protection of all human rights.
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B. Equality, dignity and tolerance

1. Racism, racial discrimination, xenophobia and
other forms of intolerance

19. The World Conference on Human Rights considers the elimination of
racism and racial discrimination, in particular in their institutionalized forms
such as apartheid or resulting fro~ doct~nes of raci.al superiori~y or exclusivity
or contemporary forms and manifestations of racism, as a pnmary objective
for the international community and a worldwide promotion programme in the
field of human rights. United Nations organs and agencies should strengthen
their efforts to implement such a programme of action related to the third
decade to combat racism and racial discrimination as well as subsequent
mandates to the same end. The World Conference on Human Rights strongly
appeals to the international community to contribute generously to the Trust
Fund for the Programme for the Decade for Action to Combat Racism and
Racial Discrimination.

20. The World Conference on Human Rights urges all Governments to take
immediate measures and to develop strong policies to prevent and combat all
forms and manifestations of racism, xenophobia or related intolerance, where
necessary by enactment of appropriate legislation, including penal measures,
and by the establishment of national institutions to combat such phenomena.

2!. The World Conference on Human Rights welcomes the decision of the
Commission on Human Rights to appoint a Special Rapporteur on contempo-
rary forms of racism, racial discrimination, xenophobia and related intoler-
ance. The World Conference on Human Rights also appeals to all States parties
to the International Convention on the Elimination of All Forms of Racial
Discrimination to consider making the declaration under article 14 of the
Convention.

22. The World Conference of Human Rights calls upon all Governments to
take all appropriate measures in compliance with their international obliga-
tions and with due regard to their respective legal systems to counter intoler-
ance and related violence based on religion or belief, including practice.s of
discrimination against women and including the desecration of religious SiteS,
recognizing that every individual has the right to freedom of thought, con-
science, expression and religion. The Conference also invites all States to put
into practice the provisions of the Declaration on the Elimination of All Forrns

of Intolerance and of Discrimination Based on Religion or Belief.

23. The World Conference on Human Rights stresses that all persons whO
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trate or authorize criminal acts associated with ethnic cle~sin~ are
pe~d ally responsible and accountable for such human rights violations,
. dlVI u bri th
ill h t the international community should exert every effort to nng ose
aJ1dt a ..' .

all responsible for such violations to justice.
leg y

The World Conference on Human Rights calls on all States t~ take
~4. ediate measures, individually and collectively, to combat the practIce. of
l""::iC cleansing to bring it quickly to an en~. Victims oft~e abhorre~t practice
eth . leansing are entitled to appropnate and effective remedies.of ethniC c

2. Persons belonging to national or ethnic, religious and
linguistic minorities

25. The World Conference on Human Rights calls on the Commissi~n on
R'ghts to examine ways and means to promote and protect effectivelyHurnan I . . . . I'

the rights of persons belonging to rrnnonttes as set out 10 t~e Dec. ~atton on
the Rights of Persons belonging to National or Ethmc, RelIgiOUS.and
Linguistic Minorities. In this context, the World Confe~ence on Human Rights
calls upon the Centre for Human Rights to provide, ~t the re~uest of
Governments concerned and as part of its programme of advisory servlc~s and
technical assistance, qualified expertise on minority issues ~d ~uma~ r!ghts,
as well as on the prevention and resolution of disputes, to assist 10 exrstmg or
potential situations involving minorities.

26. The World Conference on Human Rights urges States and the in~erna-
tional community to promote and protect the rights of persons belonging to
national or ethnic, religious and linguistic minorities in accordance With t?e

. Declaration on the Rights of Persons belonging to National or Ethmc,
Religious and Linguistic Minorities.

27. Measures to be taken, where appropriate, should include facilitation of
their full participation in all aspects of the political, economic, social, religio~s
and cultural life of society and in the economic progress and development 10

their country.

Indigenous people

28. The World Conference on Human Rights calls on the Working Group on
Indigenous Populations of the Sub-Commission on Prevention of Discrimina-
tion and Protection of Minorities to complete the drafting of a declaration on
the rights of indigenous people at its eleventh session.

29. The World Conference on Human Rights recommends that the Commis-
ion on Human Rights consider the renewal and updating of the mandate of the
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Working ?roup on Indigenous Populations upon completion of the drafting of
a declaration on the rights of indigenous people.

30. The World Conference on Human Rights also recommends that advis
services and technical assistance programmes within the United Nati ory

t d nositi I onssys em respon positive y to requests by States for assistance which would be
of direct benefit to indegenous people. The World Conference on Hum
Rights fu~her recommends that adequate human and financial resources ~
made available to the Centre for Human Rights within the overall framew k
f h· mo strengt enrng the Centre's activities as envisaged by this document.

31. The World Conference on Human Rights urges States to ensure the full
and free participation of indigenous people in all aspects of society .. I . , Inparticu ar m matters of concern to them.

32. The World Conference on Human Rights recommends that the General
Asse~bly proclaim an interna~ional ~ecade of the world's indigenous people,
to begin from January 1994, including action-orientated programmes to be
decided upon in partnership with indigenous people. An appropriate voluntary
trust fund should be set up for this purpose. In the framework of such a decade
the establishment of a permanent forum for indigenous people in the United
Nations system should be considered.

Migrant workers

33. The World Conference on Human Rights urges all States to guarantee the
protection of the human rights of all migrant workers and their families.

34. The World Conference on Human Rights considers that the creation of
conditions to foster greater harmony and tolerance between migrant workers
and the rest of the society of the State in which they reside is of particular
importance.

35. The World Conference on Human Rights invites States to consider the
possibility of signing and ratifying, at the earliest possible time, the Interna-
tional Convention on the Rights of All Migrant Workers and Members of Their
Families.

3. . The equal status and human rights of women

36. The World Conference on Human Rights urges the full and equal
enjoyment by women of all human rights and that this be a priority for
Governments and for the United Nations. The World Conference on Human
Rights also underlines the importance of the integration and full participation
of women as both agents and beneficiaries in the development process, and

202

reiterates the objectives established on global action for women towards
sustainable and equitable development set forth in the Rio Declaration on
Environment and Development and chapter 24 of Agenda 21, adopted by the
United Nations Conference on Environment and Development (Rio de
Janeiro, Brazil, 3-14 June 1992).

37. The equal status of women and the human rights of women should be
integrated into the mainstream of United Nations system-wide activity. These
issues should be regularly and systematically addressed throughout relevant
United Nations bodies and mechanisms. In particular, steps hould be taken to
increase cooperation and promote further integration of objectives and goals
between the Commission on the Status of Women, the Commission on Human
Rights, the Committee for the Elimination of Discrimination against Women,
the United Nations Development Fund for Women, the United Nations
Development Programme and other United Nations agencies. In this context,
cooperation and coordination should be strengthened between the Centre for
Human Rights and the Division for the Advancement of Women.

38. In particular, the World Conference on Human Rights stresses the
importance of working towards the elimination of violence agaisnt women in
public and private life, the elimination of all forms of sexual harassment,
exploitation and trafficking in women, the elimination of gender bias in the
administration of justice and the eradication of any conflicts which may arise
between the rights of women and the harmful effects of certain traditional or
customary practices, cultural prejudices and religious extremism. The World
Conference on Human Rights calls upon the General Assembly to adopt the
draft declaration on violence against women and urges States to combat
violence against women in accordance with its provisions. Violations of the
human rights of women in situations of armed conflict are violations of the
fundamental principles of international human rights and humanitarian law.
All violations of this kind, including in particular murder, systematic rape,

xual Slavery, and forced pregnancy, require a particularly effective re-
SPOnse.

:9. The ~orld Conference on Human Rights urges the eradication of all
~s of discrimination against women, both hidden and overt. The United

Coa::~ns~hould enco~ra.ge t~e goal of universal r.ati~ca.tion.by all States of the
entlOn on the Elimination of All Forms of Discrimination against Women

the year 2000. Ways and means of addressing the particularly large number
re~rvations to the Convention should be encouraged. Inter alia, the
~ttee on the Elimination of Discrimination against Women should

ue its review of reservations to the Convention. States are urged to
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withdra~ reserva~ions that are contrary to the object and purpose of t
Convention or which are otherwise incompatible with international treaty la~e

40. Treaty monitoring bodies should disseminate necessary information .
enable .wom~n to make more effective use of existing implementation r to
d~re~ I~ th~lr pursuits of full and equal enjoyment of human rights an~ ~ce-
dlscn~matlOn. New pr~cedures should also be adopted to strengthen im On-
mentation of the co~u~l1tment to women's equality and the human ri ht

e
-

women. The CommISSIOn on the Status of Women and the Comrnitt g s ofEl' .. .. . I ee on th
immation of Discrimination against Women should quickl . eibili f . . . y exanune the

pOS.SII ity 0 introducing the nght of petition through the preparation of a
optIonal protocol to the Convention on the Elimination of All F nD' . . . orms of

iscnmmation against Women. The World Conference on Human R h
welc?mes the decisio~ of the Commission on Human Rights to considelrgt~:
app~mtment of a special rapporteur on violence against women at its fifti h
seSSIOn. let

41. !he World Conference on Human Rights recognizes the importance of
the enjoyment by women of the highest standard of physical and mental health
throughout their life span. In the context of the World Conference on Wo
and the Convention on the Elimination of All Forms of Discrimination against
Women, as ~ell as the Proclamation of Tehran of 1968, the World Conference
on Human RIghts reaffirms, on the basis of equality between women and men
a wom~n's righ~ to accessible and adequate health care and the widest range
of family planning services, as well as equal access to education at all levels.

42. Treaty monitoring bodies should include the status of women and the
human right.s of women in their deliberations and findings, making use of
g~nd~r-speclfic data. States should be encouraged to supply information on the
sltu~tlOn of women de jure and de facto in their reports to treaty monitoring
bodies. The World Conference on Human Rights notes with satisfaction that
the Commission on Human Rights adopted at its forty-ninth session resolution
1993/46 of 8 March 1993 stating that rapporteurs and working groups in the
field of human rights should also be encouraged to do so. Steps should also be
taken by .the Div~sion for the Advancement of Women in cooperation with
other United Nations bodies, specifically the Centre for Human Rights, to
e?sur~ that the human rights activities ofthe United Nations regularly address
:Iolattons of women's human rights, including gender-specific abuses. Train-
109 for United ~ations human rights and humanitarian relief personnel to assist
them to recognize and deal with human rights abuses particular to women and
to carry out their work without gender bias should be encouraged.

43. The World Conference on Human Rights urges governments and re-
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. nal and international organizations to facilitate the access of women to
gdlo'sion-making posts and their greater participation in the decision-making

eCI . S .rocess. It encourages further steps within the United NatIOns ecretanat to
p .nt and promote women staff members in accordance with the Charter of
appOI . . . . f
the United Nations, and encourages oth~r. pn~cIpal and SubSIdIary org~s 0

the United Nations to guarantee the participation of women under conditions

of equality.
44. The World Conference on Human Rights welcomes the World ~onfer-

on Women to be held in Beijing in 1995 and urges that human nghts of
enc~en should play an important role in its deliberations, in accordance with
~~ priority themes of the World Conference on Women of equality, develop-

ment and peace.

4. The rights of the child

45. The World Conference on Human Rights reiterates the principle of "First
Call for Children" and, in this respect, underlines the importance of major
national and international efforts, especially those of the United Nations
children's Fund, for promoting respect for the rights of the child to survival,
prctection, development and participation.

46. Measures should be taken to achieve universal ratification of the Con-
vention on the Rights of the Child by 1995 and the universal signing of the
World Declaration on the Survival, Protection and Development of Children
and Plan of Action adopted by the World Summit for Children, as well as their
effective implementation. The World Conference on Human Rights urges
States to withdraw reservations to the convention on the Rights of the Child
contrary to the object and purpose of the Convention or otherwise contrary to
international treaty law.

47. The World Conference on Human Rights urges all nations to undertake
measures to the maximum extent of their available resources, with the support
of international cooperation, to achieve the goals in the World Summit Plan of
Action. The Conference calls on States to integrate the Convention on the
Rights of the Child into their national action plans. By means of these national
action plans and through international efforts, particular priority should be
placed on reducing infant and maternal mortality rates, reducing malnutrition
and illiteracy rates and providing access to safe drinking water and to basic
education. Whenever so called for, national plans of action should be devised
to combat devastating emergencies resulting from natural disasters and armed
conflicts and the equally grave problem of children in extreme poverty.
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48. The World Conference on Human Rights urges all States, with the
support of international cooperation, to address the acute problem of children
under especially difficult circumstances. Exploitation and abuse of children
should be actively combated, including by addressing their root causes.
Effective measures are required agaisnt female infanticide, harmful child
labour, sale of children and organs, child prostitution, child pornography, as
well as other forms of sexual abuse.

49. The World Conference on Human Rights supports all measures by the
United Nations and its specialized agencies to ensure the effective protection
and promotion of human rights of the girl child. The World Conference on
Human Rights urges States to repeal existing laws and regulations and remove
customs and practices which discriminate against and cause harm to the girl
child.

50. The World Conference on Human Rights strongly supports the proposal
that the Secretary-General initiate a study into means of improving the
protection of children in armed conflicts. Humanitarian norms should be
implemented and measures taken in order to protect and facilitate assistance
to children in war zones. Measures should include protection for children
against indiscriminate use of all weapons of war, especially anti-personnel
mines. The need for aftercare and rehabilitation of children traumatized by war
must be addressed urgently. The Conference calls on the Committee on the
Rights of the Child to study the question of raising the minimum age of
recruitment into armed forces.

51. The World Conference on Human Rights recommends that matters
relating to human rights and the situation of children be regularly reviewed and
monitored by all relevant organs and mechanisms of the United Nations
system and by the supervisory bodies of the specialized agencies in accordance
with their mandates.

52. The World Conference on Human Rights recognizes the important role
played by non-governmental organizations in the effective implementation of
all human rights instruments and, in particular, the Convention on the Rights
of the Child.

53. The World Conference on Human Rights recommends that the commit-
tee on the Rights of the Child, with the assistance of the Centre for Human
Rights, be enabled expeditiously and effectively to meet its mandate, espe-
cially in view of the unprecedented extent of ratification and subsequent
submission of country reports.
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5. Freedom from torture

R hts welcomes the ratification by

54
The World Conference on Huma? ig ainst Torture and other Cruel,

. S f the ConventIOn ag . dny Member tates 0 P . hment and encourages Its spee Y
ma Degrading Treatment or ums
Inhu.ma~ or all other Member States.
ratification by H Rights emphasizes that one of the

55 The World Conference. on h umand· gnity is the act of torture, the result
. . I f ns agamst uman I .

most atrocious VIOa 10.. d i airs the capability of victims to contmue
hi h destroys the digmty an Impofw IC .... r s and their activities- '

their ive H Rights reaffirms that under human
56 The World Conference on ~m~n I freedom from torture is a right

. . t' nal humamtanan aw, . I'ghts law and mtema 10 . includingintimesofmtema
n . h tbeprotected under all circumstances,
whlc mus d fli t.ntemational disturbance or arme con ICs.
or I H Rights therefore urges all States to put
57 The World Conference on. umfan d eradicate this evil forever

. d t the practice 0 torture an . h
an immediate en 0 . f h U iversal Declaration of Human Rig ts as
through full implementation 0 .t e a~~ where necessary, strengthening of
well as the relevant conventIOn 'f n Human Rights calls on all

. . The World Con erence 0 .
existmg mechamsms. . S· IRapporteur on the questIOn of torture
States to corporate fully Withthe pecta
in the fulfilment of his mandate. d

. iven to ensure universal respect for, an
58. Special attentIOn should be g. . I f Medical Ethics relevant to the

. I tation of the Princip es 0 fP .effective Imp emen , . Ph" s in the Protection 0 nson-
Role of Health Personnel, particularly YShlclaCn,el Inhuman or Degrading

. . t Torture and ot er ru , . d
ers and Detamees, agams the General Assembly of the Unite
Treatment or Pumshment adopted by
Nations. f

R hts stresses the importance 0
59. The World C?nfer~nc.e on Huma:o:: of the United Nations with the
further concrete action within the. fr~me f rt and ensure more effective

idi . tance to victims 0 to ureview to provi 109assis . h bilit t' on Providing the necessary
remedies for their physical, and SOCialre ~ I I ah~ h' priority inter alia, by

h· e should be given ig ,resources for t IS purpos . . V I ntary Fund for the Victims
additional contributions to the UOlted Nations 0 u
of Torture.

. . I di to impunity for those respon-
60. States should abrogate leglslat1?n

h
ea 10; torture and prosecute such

sible for grave violations of human fig t~ sue as I f I
violations, thereby providing a firm baSISfor .the ru e ~fir:' that efforts to
61. The World Conference on Human Rights rea
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eradicate torture should fith f , irst and forem b
ere ore, calls for the early ado ti ost, e concentrated on preventl'o

agai T P ron ora . nanda~nst orture and other Cruel I n optIonal Protocol to the Conve . '
~~Ishment, which is intended t; nhu~an and Degrading Treatme ntIon
VISItSto places of detention establIsh a preventive system of nt Or

. regUlar

Enforced disappearances

62. The World Conference on Human R'
~e;eral As~embly of the Declaration on I~hhtspwelco.ming the adoption by th

n ~r~ed DIsappearance, calls u e rotectlOn of All Persons f e
admInIstrative, judicial orother m~:snuall States to take effective legislat~~rn
~f enforced disappearances. The Wor~~s~op~event, terminate and punish ac~;
. irms .tha~ it is the duty of all States .on erence ?n Human Rights reaj;
InvestIgatIOns whenever there' ' under any CIrCUmstances to k

hIS reason to b I' , rna e
ance as taken place on a territ e. I~ve.that an enforced disa
are confirmed, to prosecute its ;:;pue~~:trothelrJunsdiction and, if alleg~~~:r;

rs.

63 6. The rights of the disabled person
. The World Conference on Huma .

and fundamental freedoms are uni n RIghts reaffirms that all human rights
sons with disabilities. Every perso~~:~:a~n :n~ thus unreservedly include per-
and welfare, education and work I" . q al and has the same rights to life
ill' Iv10gIndepend tl .n a aspects of society. Any direct discri . . en yandactlveparticipation
natory treatment of a disabled person is th m1OatlOn?r ot~er negative discrimi-
The World Conference on Hum R' e~efore a VIOlatIOnof his or her rights
~ecessary, to adopt or adjust Ie is~:tio Ig ts calls on Governments, wher~
nghts for disabled persons. g n to assure access to these and other

64. The place of disabled persons is ever . .
should be guaranteed equal . ywhere. Persons with disabilities
d t . opportUnIty through th I' . .e errrnned barriers be th hvsi e e Im1OatlOnof all socially

hi h ' ey p ysica] financ: I .w IC exclude or restrict full '. .' . ia , SOCIalor psychological,
partICIpatIOn 10society.

65. Recalling the World Programme of Act" .
sons, adopted by the General Assembl . .Ion concern1Og Disabled Per-
Conference on Human R' ht II y at ItSthIrty-seventh session the World
E· Ig S ca s upon th G 'conorme and Social Co '1 e eneral Assembly and the

. unci to adopt the d f
zatron of opportunities f . ra t standard rules on the equali-

or persons WIthdisabilities, at their meetings in 1993.

C. Cooperation, development and str .
66 Th W engthenmg of human rights

. e orld Conference on Human R'
Ights recommends that priority be
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given to national and international action to promote democracy, development
and human rights.

67. Special emphasis should be given to measures to assist in the strength-
ening and building of institutions relating to human rights, strengthening of a
pluralistic civil society and the protection of groups which have been rendered
vulnerable. In this context, assistance provided upon the request of Govern-
ments for the conduct of free and fair elections, including assistance in the
human rights aspects of elections and public information about elections, is
of particular importance. Equally important is the assistance to be given to the
strengthening of the rule of law, the promotion of freedom of expression and
the administration of justice, and to the real and effective participation of the
people in the decision-making processes.

68. The World Conference on Human Rights stresses the need for the
implementation of strengthened advisory services and technical assistance
activities by the Centre for Human Rights. The Centre should make available
to States upon request assistance on specific human rights issues, including the
preparation of reports under human rights treaties as well as for the implemen-
tation of coherent and comprehensive plans of action for the promotion and
protection of human rights. Strengthening the institutions of human rights and
democracy, the legal protection of human rights, training of officials and
others, broad-based education and public information aimed at promoting
respect for human rights should all be available as components of these
programmes.

69. The World Conference on Human Rights strongly recommends that a
comprehensive programme be established within the United Nations in order
to help States in the task of building and strengthening adequate national
structures which have a direct impact on the overall observance of human
rights and the maintenance of the rule of law. Such a programme, to be
Coordinated by the Centre for Human Rights, should be able to provide, upon
the request of the interested Government, technical and financial assistance to
~ational projects in reforming penal and correctional establishments, educa-
tron and training of lawyers, judges and security forces in human rights, and
any other sphere of acti vity relevant to the good functioning of the rule of law.
Th.atprogramme should make available to States assistance for the implernen-
tatIOn of plans of action for the promotion and protection of human rights.

70. The World Conference on Human Rights requests the Secretary-General
of the United Nations to submit proposals to the United Nations General
~ssembly, containing alternatives for the establishment, structure, opera-
tIonal modalities and funding of the proposed programme.
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71. The World Conference on Human Rights recommends that each State
consider the desirability of drawing up a national action plan identifying steps
whereby that State would improve the promotion and protection of humanrights.

72. The World Conference on Human Rights reaffirms that the universal and
inalienable right to development, as established in the Declaration on the Right
to Development, must be implemented and realized. In this context, the World
Conference on Human Rights welcomes the appointment by the Commsission
on Human Rights of a thematic working group on the right to development and
urges that the Working Group, in consultation and cooperation with other
organs and agencies of the United Nations system, promptly formulate, for
early consideration by the United Nations General Assembly, comprehensive
and effective measures to eliminate obstacles to the implementation and
realization of the Declaration on the Right to Development and recommending
ways and means towards the realization of the right to development by allStates.

73. The World Conference on Human Rights recommends that non-govern_
mental and other grass-roots organizations active in development and/or
human rights should be enabled to play a major role on the national and
international levels in the debate, activities and implementation relating to the
right to development and, in cooperation with Governments, in all relevant
aspects of development cooperation.

74. The World Conference on Human Rights appeals to Governments,
competent agencies and institutions to increase considerably the resources
devoted to building well-functioning legal systems able to protect human
rights, and to national institutions working in this area. Actors in the field of
development cooperation should bear in mind the mutually reinforcing
interrelationship between development, democracy and human rights. Coop-
eration should be based on dialogue and transparency. The World Conference
on Human Rights also calls for the establishment of comprehensive pro-
grammes, including resource banks of information and personnel with exper-
tise relating to the strengthening of the rule of law of democratic institutions.

75. The World Conference on Human Rights encourages the Commission on
Human Rights, in Cooperation with the Committee on Economic, Social and
Cultural Rights, to continue the examination of optional protocols to the
International Covenant on Economic, Social and Cultural Rights.

76. The World Conference on Human Rights recommends that more re-
Sources be made' available for the strengthening or the establishment of

210

romotion and protection of human rights under
ional arrangements for the p. d t chnical assistance for such pur-

reg ro rammes of advisory s~rvlces an e seminars and information
the ~s !regional and subregional W.O'kslh~:ngements for the promotion
poshanges designed to s.treng.then regdlO~;huniversal human rights standardsexc . fh man fights 10 accor WI
and protectlO~ o. u . I human rights instruments.ntained 10 mternationa h

as co Human Rights supports all measures by ~ eThe World Conference on .. d . s to ensure the effecttve77. . I t specialize agencieUI ited Nations and Its re evan .. hts as stipulated in the Interna-n . f trade uruon fig , I
romo

tion
and protection o. ial and Cultural Rights and other re eva~t

~onal Covenant on EconomIlc, sOllcon all States to abide fully by their. I' struments. t ca s . t
internatlOna m. d tai ed in international instrumen s.obligations in this regar con am

D. Human rights education

Ri hts considers human rights educa-78 The World Conference on ~uman gt' I for the promotion and achieve-. . br . formation essen la .
tion, training and pu IC10. . ng communities and for fostenngf table and harmonious relations amomento s d

derstanding, tolerance an peace. .
mutual un . icate illiteracy and should direct education
79 States should stnve to eradi onality and to the strengthen-

. I t of the human pers Idtowards the full deve opmen d f d iental freedoms. The Wor
h ights an un am . I ding of respect for uman r II II States and institutions to me u eH Rights ca s on a . . hConference on uman d Ie of law as subjects 10 t e. . I democracy an ru

human rights, humanitarian .aw.' . f al and non-formal settings.curricula of all learning institutions 10 orm

. . elude eace democracy, development80. Human rights education sh?uld 10 . P I a~d regional human rights
.. t forth 10 Internationa , . hand social justice, as se d standing and awareness Withi common un erinstruments, in orde~ to ac .Ieve I mmitment to human rights.

a view to strengthening uruversa co

Ian of Action on Education for Human81. Taking into account the W?r1d P h 1993 by the International Congress
Rights and Democracy, adopted 10 Marc f the United Nations

R hts and Democracy 0on Education for Human ig . t" n and other human rights
Educational, Scientific and Cultural c;;gantz~ ~;h~Srecommends that States
instruments, the World Conference on ur~an+' I ensuring the widest human

. . s and strategies lor .
develop specific progra~me. . f ublic information, taking particularrights education and the dissemination 0 p
aCCOuntof the human rights needs of women. . .

. .. ance of intergovernmental organizations,82. Governments, WIth the assist t 1 rganizations should promote an. '" d on-govern men a 0 ,nahonal mstitutions an n
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increased awareness of human rights and mutual tolerance. The World
Conference ~n Human ~ights underlines the importance of strengthening the
W~rld PUb.hc Information ~a~paign for Human Rights carried out by the
United Nations.They should irutrate and support education in human rights d
und~rtake ef~ective dissemination of public information in this field. ;~e
advisory services and technical assistance programmes of the United Nations
system should be able to respond immediately to requests from States f
educational and training activities in the field of human rights as well a for

. I ducati . s orspecia e ucation concerrung standards as contained in international hu. h . man
fig ts Instrument~ .and in humanitarian law and their application to special
groups such as military forces, law enforcement personnel, police and the
health profession. The proclamation of a United Nations decade for hum
'h Mfig ts education in order to promote, encourage and focus these educational

activities should be considered.

E. Implementation and monitoring methods

83. The World Conference on Human Rights urges governments to incorpo-
rate standards as contained in international human rights instruments in
domestic legislation and to strengthen national structures, institutions and
organs of society which play a role in promoting and safeguarding human
rights.

84. The World Conference on Human Rights recommends the strengthening
of United Nations activities and programmes to meet requests for assistance
by states which want to establish or strengthen their own national institutions
for the promotion and protection of human rights.

85. The World Conference on Human Rights also encourages the strength-
ening of cooperation between national institutions for the promotion and
protection of human rights, particularly through exchanges of information and
experience, as well as cooperation with regional organizations and the United
Nations.

86. The World Conference on Human Rights strongly recommends in this
regard that representatives of national institutions for the promotion and
protection of human rights convene periodic meetings under the auspices of
the Centre for Human Rights to examine ways and means of improving their
mechanisms and sharing experiences.

87. The World Conference on Human Rights recommends to the human
rights treaty bodies, to the meetings of chairpersons of the treaty bodies and to
the meetings of States parties that they continue to take steps aimed at
coordinating the multiple reporting requirements and guidelines for preparing
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t reports under the respective human rights conventions and study the
sta e bli .stion that the submission of one overall report on treaty 0 igations
~~~!~aken ~y. each State would make these procedures more effective and
increase their Impact.

The World Conference on Human Rights recommends that the States
88.. to international human rights instruments, the General Assembly and
PartieS . h ., h

E
ornic and Social Council should consider studying t e existmg uman

the con ..' .. h treaty bodies and the vanous thematic mechanisms and procedures with
ng .ts to promoting greater efficiency and effectiveness through better
a View . d akidi at'Ion of the various bodies mechanIsms and proce ures, t mg Intococr m '. . .'

t the need to avoid unnecessary duplication and overlapping of their
accoun
mandates and tasks.
89. The World Conference on Human Rights recomme~ds ~ontinued work
on the improvement of the functioning, including the mOnIt~nng. tasks, of t~e
treaty bodies, taking into account multiple proposals made In thl.s respe~t, In
articular those made by the treaty bodies. The cornprehensive national

:pproach taken by the Committee on the Rights of the Child should also be

encouraged.
90. The World Conference on Human Rights recommends that States parties
to human rights treaties consider accepting all the available optional commu-
nication procedures.

91. The World Conference on Human Rights views with concern the issue
of impunity of perpetrators of human rights violations, and supports the efforts
of the Commission on Human Rights and the Sub-Commission on Prevention
of Discrimination and Protection of Minorities to examine all aspects of the
issue.

92. The World Conference on Human Rights recommends that the Commis-
sion on Human Rights examine the possibility for better implemetation of
existing human rights instruments at the international and regional levels and
encourages the International Law Commission to continue its work on an
international criminal court.

93. The World Conference on Human Rights appeals to States which have
not yet done so to accede to the Geneva Conventions of 12 August 1949 and
:e.Pro~ocols thereto, and to take all appropriate national measures, including

glslatlVe ones, for their full implementation.

94. The World Conference on Human Rights recommends the speedy
Cornpletion and adoption of the draft declaration on the right and responsibility
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of individuals, groups and organs of society to promote and protect universally
recognized human rights and fundamental freedoms.

95. The World Conference on Human Rights underlines the importance of
preserving and strengthening the system of special procedures, rapporteurs
representatives, experts and working groups of the Commission on Huma~
Rights and the Sub-Commission on the Prevention of Discrimination and
Protection of Minorities, in order to enable them to carry out their mandates
in all countries throughout the world, providing them with the necessary
human and financial resources. The procedures and mechanisms should be
enabled to harmonize and rationalize their work through periodic meetings.
All States are asked to cooperate fully with these procedures and mechanisms.

96. The World Conference on Human Rights recommends that the United
Nations assume a more active role in the promotion and protection of human
rights in ensuring full respect for international humanitarian law in all
situations of armed conflict, in accordance with the purposes and principles of
the Charter of the United Nations.

97. The World Conference on Human Rights, recognizing the important role
of human rights components in specific arrangements concerning some peace-
keeping operations by the United Nations, recommends that the Secretary-
General take into account the reporting, experience and capabilities of the
Centre for Human Rights and human rights mechanisms, in conformity with
the Charter of the United Nations.

98. To strengthen the enjoyment of economic, social and cultural rights,
additional approaches should be examined, such as a system of indicators to
measure progress in the realization of the rights set forth in the International
Covenant on Economic, Social and Cultural Rights. There must be a concerted
effort to ensure recognition of economic, social and cultural rights at the
national, regional and international levels.

F. Follow-up to the World Conference on Human Rights

99. The World Conference on Human Rights recommends that the Gene~al
Assembly, the Commission on Human Rights and other organs and agencieS
of the United Nations sytem related to human rights consider ways and means
for the full implementation, without delay, of the recommendatio~s contai~~
in the present Declaration, including the possibility of proclammg a Unit
Nations decade for human rights. The World Conference on Human Rights
further recommends that the Commission on Human Rights annually revieW
the progress towards this end.
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Ri hts requests the Secretary-
The World Conference on ~u~an ·gth ccasion of the fiftieth

tOO . t jnvrte on e 0. al of the United NatIOns 0 fH an Rights all States, all organs
ue~~ersary of the UniversalDe~larationo r~~ted to human rights, to rep.ort
aJ1nl ncies of the United NatIOns system . fthe present DeclaratIOn

d age . he implementatlOn 0 .aJ1. n the progress made 10 tel bl at its fifty-third session,
to hun 0 h General Assem Y S .al

to submit a report to t e R hts and the Economic and ~l.
aJ1d h the Commission on Human ig . t national human rights insti-
thfOug . al d as appropna e, . .·1 Likewise, region an, . ti ns may present their viewsCounel . tal organlza 10 , h

. ns as well as non-governmen de 1· n the implementation of t e
tuUO , al the progress ma

the Secretary-Gener?n . hould be paid to assessing the progr~sS
toresent Declaration. S~clal att~nuo~i~n of international human rights treaties
Pards the goal ofumversal raufica k f the United Nations system.
toW I dopted within the framewor 0and protocO s a
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ANNExn

(a) Status of International Legal Instruments on Human Rights Adopted within the framework
of the UN in special reference to the Member States of AALCC (As on 1 May 1993)

Table One: General Status

Code List of Entry into Number of States parties
No. Instruments force (fotal) (Members of AALCC)

International Covenant on Economic, Social and Cultural 3.1.1976 119 24
Rights (1966)

2 International Covenant on Civil and Political Rights (1966) 23.3.1976 116 23

3 Optional Protocol to the International Covenant on Civil and 23.3.1976 67 10
Political Rights (1966)

4 Second Optional Protocol to the International Covenant on 11.7.1991 17 0
Civil and Political Rights (1989)

5 International Convention on the Elimination of All Forms of 4.l.l969 134 32
Racial Discrimination (1966)

6 International Convention on the Suppression and 18.7.1976 95 25
Punishment of the Crime of Apartheid (1973)

7 International Convention against Apartheid in Sports (1985) 3.4.1988 55 18
8 Convention on the Prevention and Punishment of the Crime of 12.1.1951 109 23

Genocide (1948)

Code List of

Entry into
Number of States \\art.\es

No. Instruments

force (fotal) (Members of AALCC)

9
Convention on the Non_Applicability of Statutory

11.11.1970 35 I 10

Limitations to War Crimes against Humanity (1968)

10
Convention against Torture and other Cruel, Inhuman or

26.6.1987 71 11

Degrading Treatment or Punishment (1984)

11
Slavery Convention (1926) amended by the Protocol

7.7.1955 88 26

of 1953 (1953)

12
Supplementary Convention on the Abolition of Slavery,

30.4.1957 109 26

the Slave Trade and Institutions and Practices Similar to

Slavery (1956)

13
Convention for the suppression of the Traffic in Persons and

25.7.1951 64 IS

of the Ex.ploitation of the Prostitution of others (1950)

14
Convention relating to the status of Refugees (1951)

22.4.1954 114 20

IS
Protocol relating to the Status of Refugees (1967)

4.10.1967 116 20

16
Convention relating to the Status of Stateless Persons (1954)

6.6.1960 38 5

17
Convention on the Reduction of Statelessness (1961)

13.12.1975 16 I

18
Convention on the International Right of Correction (1952)

24.8.1962 13 3

19
International Convention on the Protection of the

Not yet I 1

Rights of all Migrant Workers and Members of
entered into

their Families (1990)

force
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tv- Code List of Entry into Number of States parties00

No. Instruments force (Total) (Members of AALCC)

20 Convention on the Political Rights of Women (1953) 7.7.1954 102 21

21 Convention on the Nationality of Married Women (1957) 11.8.1958 60 11

22 Convention on Consent to Marriage, Minimum Age for 7.12.1964 40 4
Marriage and Registration of Marriage (1962)

23 Convention on the Elimination of All Forms of 3.9.1981 121 25
Discrimination against Women (1979)

24 Convention on the Rights of the Child (1989) 2.9.1990 131 24

(b)
Code Number of the Instruments as used in Table One

3 4 5 6 7 8 9 10 11 12 13 14 IS 16 17 18 19 20 21 22 23 24

Member States 1 2

Oman
Pakistan
Philippines
Qatar
R.Korea
Saudi Arabia
Senegal
Sierra Leone
Singapore
Somalia
Sri Lanka
Sudan
Syria
Tanzania
Thailand
Turkey
Uganda
UAF
Yemen

*
* * * *

* *

* * * * * * * * * * * * * * * * * *

* * *
* * * * * * * * * * * *

* * *

* * * * * * * * * * * * * * *

* * * * * * * * *

* * *

* * * * * * * *

* * * * * * * * * * *

* * * * * * * * * *

* * * * * * * * *

* * * * * * * * * * * * *
* * *

* * * * * * * *

* * * * * * * * * * * *

* *
* * * * * * * * * * * * * *
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tv Table Two: Specific Status in Reference to AALCC Member Statestv
0

Code Number of the Instruments as used in Table One
Member States 1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24

Bahrain * * * * *
Bangladesh * * * * * * *
Botswana * * * *
China * * * * * * * *
Cyprus * * * * * * * * * * * * * * * *
D.P.R. Korea * * * * *
Egypt * * * * * * * * * * * * * * * * *
Gambia * * * * * * * * * *
Ghana * * * * * * * * * * *
India * * * * * * * * * * * *
Indonesia * * *
Iran * * * * * * * * *
Iraq * * * * * * * * * *
Japan * * * * * * *
Jordan * * * * * * * * * * * * * *
Kenya * * * * * * *
Kuwait * * * * *
Libya * * * * * * * * * * * * * * * * *
Malaysia * *
Mauritius * * * * * * * * * * * *
Mongolia * * * * * * * * * * * * * *
Myanmar * * *
Nepal * * * * * * * * * * * * *
Nigeria * * * * * * * * * * *

Table Three : Status as Compared with the Global Percentage in terms ot
being Parties to the Instruments as at 1 May, 1993

Code
No. of
Instruments

The AALCC Members
difference

Status Parties to the Instruments

The Global Total numbers Percentage
numbers Percentage

24 54.5%
23 52.2%
10 22.7%
o 0

32 72.7%
25 56.8%
18 40.9%
23 523%
10 22.7%
11 25%
26 59%
26 ~%
15 3.4%
20 45.5%
20 45.5%

5 11.4%
1 23%
3 6.80/0
1 23%

21 47.7%
11 2%4 9%
26 56.8%
24 54.5%

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

119 63.3%
116 61.7%
67 35.6%
17 9.0%

134 71.3%
95 5~5%
55 29.2%

109 57.9%
35 18.6%
71 37.8%
88 46.8%

109 57.9%
64 34%

114 69.6%
116 61.7%
38 20%
16 8.5%
13 69%

1 0.53%
102 54.2%
60 31.9%
40 21.2%

121 64.3%
131 69.7%

188 States in the World
44 Member of AALCC

~-

-8.8%
-9.5%

-12.9%
-9%

+1.4%
+63%

+11.7%
-5.6%
+4.1%
-12.8%
+12.2%

+1.1%
0.0%

-15.1%
-16.2%

-8.6%
-6.2%
-0.1%

+1.77%
-6.5%
-6.9%

-12.2%
-7.5%

-15.2%



VI. The Law of International Rivers

(i) Introduction

The subject "Law of International Rivers" was first taken up for
consideration by the Asian-African Legal Consultative Committee (AALCC)
through a reference made by the Governments of Iraq and Pakistan during the
Eighth Session (Bangkok, 1966) of the AALCC. Next year, at the Ninth
Session (New Delhi, 1967) Iraq in a statement indicated two areas which
necessitated a closer scrutiny, (i) Definition of the term "International Rivers"
and (ii) Rules relating to utilization of waters of international rivers by the
States concerned for agricultural, industrial and other purposes not connected
with navigation. At the Tenth Session (Karachi, 1969) after extensive
deliberations the committee decided to set up a sub-committee of all Member
Governments to prepare draft articles on the Law of International Rivers,
particularly in the light of the experience of the Asian and African countries
reflecting the high moral and juristic concepts inherent in their own civilizations
and legal systems.

In order to fulfill this mandate, the Sub-Committee met in New Delhi in
December 1969 with the representatives from the Governments of Ghana,
India, Indonesia, Iraq, Japan, Jordan, Pakistan, Sierra Leone and Sri tanka. At
this meeting, the delegations of Pakistan and Iraq placed before the Sub-
Committee a set of draft principles consisting of 21 articles. The Indian
delegation had suggested that the Sub-Committee should also consider the
~elsinki Rules drawn up by the International Law Association as the basis for
discussion. In the subsequent sessions of the Committee, the Sub-Committee
~ould not arrive at any conclusions due to a few unclear provisions existing

GolDthe draft formulations. The proposals were referred to the member
vemments for their consideration.

MeanWhile, the AALCC was preoccupied with the crucial deliberations
~lating to the "Law of the Sea" and "Economic Cooperation". It was decided
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that ~inc~ the ~tern~ti~nal Law Commission (ILC) was actively engaged i
consld~n.ng this tOPIC,ItS examination could be deferred. After a prolon n
gap, this It~m was brought back on the agenda of the Twenty-third Sessio!ed
the Committee (Tokyo, 1983) at the request of the Government ofBanglades~f
The Government of Bangladesh suggested that the Committee could .
the c?nsideration of the item without in any way touching the area;e~~:e
scrutmy by.the IL~. Nep~l, on the other hand, had specifically suggested th:r
the. Comrruttee might direct the Secretariat to initiate studies relatin t
regional system agreements of the international rivers. However g to
member Governments were of the view that the Committee should a' ~anhY
finalizati fILC' k . wait t eIon 0 s wor ,10 order to avoid duplication of work and the wer
also keen to follow the progress of work in the ILC In order to accom nod e
all these f h C· .' mate. sugges Ions t ~ o~mlttee decided to continue the study on the
following patterns. (a) to identify the areas which were not likely to be cov d
by the work of the ILC and w~ere it was deemed desirable, the Committ:;~o
undertake a study; (b) to examine the provisions of the Articles provisionall
adop~ed b~ the ILC; and (c) to submit a tentative programme of work for th~
consideration of the Committee.

" D~ri~g the Kathmandu Session (Nepal, 1985) the Committee considered
a Prehm1O~ Report" prepared by the Secretariat which inter alia, indicated
fiv~ areas which could be examined, namely (a) an examination of the draft
articles ~fter t~ey were adopted by the ILC and to furnish comments thereon
for consideration of the Sixth Committee and possibly before a diplomatic
conferenc~; ~b) developm~nt of norms and guidelines for the legal appraisal
of the validity or .otherw.lse of any objection that may be raised by one
watercourse State 10 relation/regard to projects sought to be undertaken by
anot~er watersourse State; (c) study the matter relating to navigational uses
~nd tlm?er flo~ting in international water courses; (d) study to other areas of
1Oterna~lOnalrivers such as agricultural uses; and (e) study of State practice in
the ~eglon of user agreements and examining the modalities employed in the
shanng of waters of such watercourses as the Gambia, Indus, Mekong, Niger
and Senegal.

Pe~ding a final decision as to the specific future work programme of the
Committee, the Secretariat continued to monitor the ILC deliberations and
presented concisely the ILC's progress of work for consideration of the
Twenty-fifth Session (Arusha, 1986) of the Committee. At the subsequent
Se~~.ions, held in Bangkok (1987), Singapore (1988), Nairobi (J 989), and
Beijing (1990) the secretariat presented studies which were confined only to
the e.xamin~tion of the draft articles so far adopted by the ILC. The Thirtieth
Session (Cairo, 1991) decided to place this item independently on the agenda
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of the Thirty-first Session as the ILC had completed the first reading of the draft
articles and to assist the Member Goverments of AALCC to submit their
o(lll11ents. During Thirty-first session (Islamabad, 1992) the Committee

~iscussed a study prepared by the Secretariat analysing the ILC draft articles
adopted by it after the first reading.

The Thirty-second Session (Kampala, 1993) considered a study, titled,
''The Law of International Rivers: A Preliminary Study Relating to River
system Agreements". This study, inter ali~, examined three maj~r. are.as,
namely (a) International Watercourses; (b) Equitable and Reasonable Utilization
and participation; and (c) Protection and Preservation of Ecosystems. This
study broadly examined the institutional and legal aspects of the River System
Agreements in the Asian-African region.

1birty-third Session: Discussions.
The Secretary-General while introducing the agenda item "Law of

International Rivers" informed the session briefly the background of this study
which was introduced at the initiative of the Governments of Pakistan and Iraq
as far back as the Ninth Session of the Committee held at New Delhi in 1967.
He also informed the session the reasons for its slow progress due to
Committee's increasing work schedule in other areas. He noted that there were
some differences concerning the feasibility of the study. Accordingly, he
pointed out, the AALCC continued to evaluate the work of the ILC and
furnished comments on ILC's draft articles so as to assist member countries
to send their comments and observations to ILC. He stated that the Thirty-
Second session of the AALCC, while taking note of the study made on Law of
International Rivers dircted the AALCC Secretariat to work on the fresh water
resources and accordingly the current study was prepared.

He noted that the focus of this study was primarily to continue the
examination of legal regulation and protection of available fresh water
resources in the Asian and African region. He briefly explained the prevailing
divergent views in this regard and difficulties in formulating a viable normative
approach. In view of this, he stated, that the balanced utilization of limited
freshwater resources had always remained and would remain a critical
problem. He referred to the Report of the Rio Conference in its Agenda 21
concerning problems of freshwater management. He also noted that the ILC
draft articles constituted an attempt to deal with the preservation of freshwater
resources within a "holistic approach". He referred to the necessity for
adequate legislative measures within the realm of municipal law.

The Delegate of Turkey referred to the title of the report and pointed out
that the title "Law ofInternational Rivers" seemed little premature since there
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were no rules and regulations on this matter but only deliberations of sOllle
international institutions which had not yet assumed legal status. He suggested
therefore, that the title of the study should be "Study on the non-navigationai
utilization of the international watercourses". He did not agree with the
tendency to treat the Draft Articles of ILC as conclusive as they were not
endorsed by the international community. He also pointed out the diverse
factors existing in different river basins in different parts of the world. The
delegate, accordingly suggested that this subject was not amenable for further
examination in the AALCC.

The delegate drew the attention of the Session that his delegation, while
welcoming the provision appearing in the Article 5 of the ILC concerning "the
utilization of an international watercourse in an equitable and reasonable
manner", did not accept such concept in utilization of ground water resources.
He pointed out that his delegation at the Islamabad Session had stated that to
include the subject of confined ground water resources in the international
watercourses would complicate the whole matter and might create many other
difficulties. He pointed out that his delegation at the Islamabad Session had
referred to the distinction betweenfree groundwaters and confined ground waters
as a distinction made by the ILC and not as a support for the inclusion of
ground waters into the international watercourses subject. He, accordingly
pointed out that the necessary connection should be made in the paragraph 12
on page twelve of the Report.

The Delegate of India expressed the view that the work concerning this
topic was complicated and involved a level of generality and abstraction. He
pointed out that this topic had essentially bilateral dimensions and it would be
necessary to sensitize states in this regard, Accordingly, the delegate suggested
that there should not be any final conclusion on this topic and the subject should
be withdrawn from active agenda.
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(ii) Decisions of the Thirty-third Session (1994)
Agenda item: "Law of International Rivers"

Adopted on January 21, 1994

The Asian-African Legal Consultative Committee at its Thirty-third
Session:

Taking note of the study prepared by the Secretariat on the item "The Law
of International Rivers, Normative Approaches to the Sustainability of Fresh
Water Resources"contained in Doc. No. AALCCIXXXIIIffokyo/94/5:

1. Expresses its appreciation for the study concerning freshwater
resources:

2. Expresses its concern at the growing misuse of freshwater sources
which constitutes only 2 per cent of the global water resources;

3. Notes with satisfaction the progress of work on the item "Non-
navigational Uses of International Watercourses" during its second
reading in the International Law Commission; and

4. Decides to place the item on the agenda of the Thirty-fourth Session
to facilitate further substantive discussion.
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(iii) Secretariat Brief

The Law of International Rivers

The focus of the following study is primarily on the examination of legal
regulation and protection of available freshwater resources in the Asian and
African region. The Kampala Session (1993) after due deliberations had
endorsed the AALCC Secretariat's study on "River System Agreements" and
had further directed the Secretariat to examine crucial areas relating to River
System Agreements with special emphasis on the utilization of freshwater
resources I.There were different views at this session as regards the continued
examination of these areas. India felt that as there were immense diverse
factors and different systems of management in river basins of the world, this
topic was not amenable for continued examination. The other reasons for its
non-continuation was that the topic was before the ILC2 Syria, Uganda and
Tanzania, however, supported the inclusion of this topic in the future agenda
as it complemented the ILC's work and suggested that the Secretariat should
Continue to study the topic in order to arrive at more acceptable principles on
sharing of freshwater resources 3.

. The following study seeks to examine, albeit briefly, the general
Impediments existing within the structure of the intemationallegal norms to
provide for a complete regulatory mechanism to sustain freshwater resources
and its flow. At the factual level, the study under consideration identifies the
----------------------1.

For the Decision of the Kampala Session on this topic see : Report of the Thirty-second held in
Kamp<!-1a(Uganda) from 1 to 6 Februrary 1993.

Verbatim RecordofDiscussions, Thirty-secondSessionoftheAALCC(Kampala, 1993) p. 341.

Ibid., p. 342.
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concrete problems starting from environmental hazards to drinking Wate
defficiencies. In order to get a clear picture of these issues the study draw r
heavily from the ideas proposed at the United Nations Conference 0 s
Environment and Development (UNCED). ILC draft text also forms a stronn
base for the study. The AALCC Secretariat finds ILC's normative principleg

relating to freshwater resources (enunciated especially while definin S

"international watercourse") as acceptable. g

Freshwater Resources: Conflicts and Compromises

River and lake basins, especially its freshwater resources form natural
frameworks for the planning and management of integrated development
programmes. Accordingly, the economic and social development has as its
constituent element an effective water resources management, such as
hydropower, water supply, irrigation, navigation, flood control, fisherie~
development and an environmental protection." For the purposes of effective
utilization of available fresh water resources integrated approach to development
and growth is essential. In recent years, there is an increasing concern about
the environmental impact of large dams, soaring costs of construction and the
inefficiency of irrigated agriculture. These models of development of river
basins have called into question the wisdom of embarking upon large integrated
schemes. This is not all. In the developing world, primarily in the Asian-
African continent, the incomplete development of market economies and the
low level of economic growth has meant that much greater amount of
governmental intervention is necessary in the developmental process". On the
other hand, economic assistance from the developed world has not resolved
these problems. The developed countries have frequently sought to apply
inappropriate criteria in judging development alternatives and are reluctant to
support government subsidies by the poorer developing countries which will
adversely affect their balance of payment position.

The Report of the United Nations Conference on Environment and
Development in its agenda 21 identifies the crucial need for preservat~on of
freshwater resources. The Chapter 18 of this document, titled "Protectwn °d
Quality and Supply of Freshwater Resources: Application of Integrat~,
Approaches to the Development, Management and Use of Water Resources,
outlines the dichotomy existing in the models of development as regards water

4. Economic Commission for Africa. Integrated River and Lake Basin Management as a vehi~:!:;
Socio-economic Development in Africa, Natural Resources/Water Series No. 20(1990) (
Nations, Sales No. E .90. 1l.A.I 0).
Ibid., p. 60.5.
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resources. According to the study embodied in this document, "Freshwater
sources are an essential component of the Earth's hydrosphere and an

~ dispensable part of all terrestrial ecosystems. The freshwater environment
~ characterized by the hydrological cycle, including floods and droughts,
IS hich in some regions have become more extreme and dramatic. Global
~rnate change and atmospheric pollution could also have an impact on
f shwater resources and their availability and, through sea level rise, threaten
lrew_lyingcoastal areas and small island ecosystems 6. The consequences of the
;pletion of f~eshwater resour.ces on th~ human populace in particular and
living beings III general as defined by this study are cause of great concern.
Undoubtedly, innovative techniques including the improvement of indigenous
technologies, are needed to fully utilize limited water resources and to
safeguard those resources against pollution 7.

The Draft Articles on the Law of the Non-Navigational Uses ofInternational
atercourses under consideration by the ILC since 1971 seek to deal with the
servation of freshwater resources with a "holistic approach". sThe members
the Commission during the recent session, while expressing their views on
Report submitted by the Special Rapporteur, consistently referred to the
cept of sustainable development and the so-called holistic approach to

:otection of the environment integrating economic and social considerations
environmental issues, as reflected in principle 4 of the Rio Declaration

'2 and in Chapter 18 of Agenda 21 relating to the protection of the quality
supply of freshwater resources, and the application of integrated approaches

development, management and use of water resources 9.

The AALCC members in the successive sessions have noted with concern
necessity for preservation of freshwater resources. It may be noted that in
Asian-African region many major rivers, vital sources of fresh water for

. ir.riparian countries, cross international borders; similarly, lakes may fall
ICbm the borders of two or more countries 10. Sierra Leone, at the AALCC's

Report oj the Unired Nations Conference on Environment and Development, 13 August 1992. U.N.
Document No. AlCONF. 151126 (Vol. II) p. 167.
Ibid.

Drclji Articles on the Law of the Non-navigational Uses of International Watercourses and
COJ/lmenrariesThereto Provisionally Adopted 0/1 First Reading by the International Law Commission
at its Forty-third Session, September 1991 (United Nations), p. 10.
Drtlfr Report Oil the International Law Commission 0/1 the work (if its Forty-fifth Session, 16 July
1993, U.N.G.A. Document No. A/CN.4fL. 485, p.9.
lake Victoria, e.g. has a surface area of some 69,000 sq. Kms. including the islands the catchment
lIfI:aof the Upper Nile Basin up to Nimule at the border of Uganda and the Sudan is some 411,000
sq. krns. of which 87 per cent lies In Kenya, Uganda and the United Republic of Tanzania and the
~malnlng 13 per cent In Burundi, Rwanda and Zaire. See; A.B. Abul Hoda, "The Hydrometeoro
oglcal Survey Project". In Experiences IIJ the Development and Management of lnternatumal River

~d Ltlke Ba.W1S. Natural Resources/Water Series No. 10., 1983 (Uruted Nations. Sales No. E. 82. II.
....17) p.398.
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Thirty-first Session (Islamabad. 1992) outlined the importance of freshwat
~esources. especially for Africa. II The delegate of Sierra Leone pointed out th:;
It was only two per cent of freshwater that was available for humanity and on]
one per cent was fit for human consumption. 12 He also pointed out that Ymore
than 40 per cent of the members of the United Nations were be reft of pure w
c dri ki I d' h aterlor nn mg. n ia as expressed the view thatthe question of the manage

d '1" . . menran uti isatron on international watercourses as a subject. was not amenabl
. al . lor even conti etauruvers •region a or even continent-wise principles. It viewed the preservai;
d . f Ion

an protection 0 water resources from the perspective of "micro-level
management" through mutual agreement between and among the Stat
con~erned only with due reference to attendent factors. 13 Uganda underlin:~
the Importance of freshwater resources for the African continent as there was
probably no country which had freshwater in the form of lakes and rivers in
Africa 14. At the Islamabad Session. Turkey had referred to the identification
and equitable utilization of fresh groundwater resources." Jordan had also
made reference to groundwater resources in the Middle- East and the necessity
for its equitable utilization. In

Legislative Measures to Preserve Freshwater Resources

It is stated that Governments apply the general principles of international
law applicable to the water resources which include. inter alia, the right of each
basin State to an equitable utilization and the duty not to cause appreciable
harm to a co-basin State (including the environment) and recognize the duty
to exchange available relevant information and data. This is also the duty to
notify and consult reciprocally with co-basin States that may be adversely
affected by a project or programme planned by one or more basin States and
the duty to consult. concerning the institutionalization of cooperation or
collaboration for basin development. upon the request of any other basin
States".

For an effective utilization of available freshwater resources legislative
measures with adequate regulatory mechanism would be necessary within the
realm of municipal systems also. For example. governments planning to

II. Verbatim Record of Discussions, Thirty-first Session (AALCC) Islamabad, 1992, p.124. . I Iy
12. Ibid. It has been pointed out that main cause of infant mortality in developing countries, parucu ar

in Africa. is lack of pure drinking water.
13. Verbatim Record of Discussions, Thirty-second Session (AALCC). Kampala. 1993. p.341.
14. Ibid .• p.342.
15. Verbatim Record. Thirty-second Session (AALCC). n.14. p.12!. h see:
16. Ibid .• p.123. For detailed statements on these issues by Syrian Arab Republic and BangladeS

Verbatim Record ({Discussions. Thirtieth Session ofthe AALCC (Cairo. 1991). p.71
17. River Basin Development. n. 7. p.18.
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. lement irrigation schemes in a basin. should enact legislation-making
IIIlP . f drni .

V
ision for appropriate water laws and. inter alia, or a mimstermg an

pro fici dequitable programme of land distribution to the in.tended bene icranes, u~ er
appropriate tenure systems. and guaranteelOg that local populations

the .ve a share of project benefits." Within the existing structure of global
recel . . ., 'frnic system it may be unrealistic to remove legal restnctions, I any.econo • . .. dering the mobilization and investment of pnvate resources for the
:~ievement of the objectives ?f ri:er ba.si~ programme~. The A~CC

S
tariat is of the view that since in majority of the ASian and Afncan~re . . .

developing countries agriculture constitu~es a subslsten~e actt.v.lty:resh w~ter
tains a huge marginally placed population. The effecti ve utilization of nver

~~:in programmes should not radically alter the living patt~rn of this popu~~tion.
It is vital that the legislative measures. keeping in mind local c~ndl.tlons.
hould establish a suitable regulatory mechanism for optimum reahzatton ofs h .

objectives set forth for the river basin programmes funded from t e pnvate

resources.

A. Approaches to a Legal Definition

The identification of a premise for the "freshwater resources" in the form
of a viable legal definition so as to define its effective uti lization is crucial. This
attempt however poses certain difficulties particularly in connection with
groundwater. To begin with. it may be noted thatthedefinition of "international
watercourse" as embodied in the Draft Articles on the Law of the Non-
Navigational Uses of International Water courses as adopted by ILC on first
reading encompasses all predictable situations. including all sources of
"freshwater resources". International watercourse is defined as "a system of
surface and underground waters constituting by virtue of their physical
relationship a unitary whole and flowing into a common terminus" .19 The
phrase "system of surface and underground waters" refers to the hydrologic
system composed of a number of different components through which water
flows. both on and under the surface of the land 20. These components include
rivers. lakes. aquifers. glaciers. reservoirs and canals. It is further clarified that
so long as these components were interrelated. they formed part of the
Watercourse.

----------------18. Ibid 1919 '. p ..
210' ILC Draft Articles. n. J J. p.6.

. Ibid.
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The definition formulated by the ILC satisfies all the requisites of
"watercourse system". However, there is some uncertainty as regards its
applicability to "confined" groundwater which it may be noted constitut I S

". . ea
major portion of the available freshwater resources. In view of this so
members of the Commission had sought the inclusion of groundwater'Wit~e
the term "watercourse". However, it was decided that in order to constitut In
"watercourse" for the purposes of the draft articles, the system of surface ar a

d d flow into a " . 2 ndun ergroun waters must ow Into a common terminus". 1 A reference rnay
also be made to the Agreement on the Action Plan for the Environrnentall
Sou.nd Mana~ement of the Common Zam~ezi River Sy~t~m and the annexe~
Action Plan. A noteworthy feature of this agreement IS ItS emphasis on th
"holistic approach to international watercourse management". The objectiv~
of this Action Plan concerns primarily to "certain enumerated problems" and
thus to promote the development and implementation of environmentally
sound water resources management in the whole river system" 23.

During the Thirty-first Session of AALCC, the Turkish delegation had
pointed out that incorporating glaciers, canals and particularly underground
water, amounted to sharing of those natural resources which were in
contradiction with the generally accepted principle of international law
concering the permanent sovereignty of States over their natural resources."
The Turkish delegation, therefore, supported the distinction between free
groundwater and confined ground waters on the basis that only the "free
groundwater" constituted the part of the definition of "watercourse". Further,
it was submitted that no concrete examples of international practice could be
found in relation to groundwater easily; and there were difficulties in collecting
scientific data concerning free and confined watercourses for the Asian-
African States". Similar views were expressed by Jordan while pointing out
that the importance of groundwaters to the Middle-East. The delegation
stressed the fact that "the underground water should not be linked with
resources that could be far deep in the territories of countries, because the
countries have full sovereignty over the dry surfaces and reservoirs can be
built on this"." The Syrian delegate endorsing this view had pointed out that

27
as per the ILC report, 77 per cent of joint rivers had underground sources.

21. Ibid .• p.7.
22. International Legal Materials. Vol.XXVIl (1988). p.ll09
23. Ibid.
24. Verbatim Record 01 Discussions: Thirty-first Session (AALCC)
25. Ibid.
26. Ibid .• p.124.
27. Internutioinat Leual Materials, n.25. p.11 09.
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Utilization and Preservation: A Balanced View

h definitional aspects of "watercourse" in general, and "freshwa~er"
T e. arti cular present as seen from the above discussion, few practical
ces In P , , . '1 I .

SOUr I' It may be stated that these factors were pnman y ocatl?n or
dif~cU ties"fi The utilization and preservation, on the other hand, of avall~ble

lon-spec I IC. .' t 0 ewreg '11have to balance two opposing interes s. ne VI ,
hwater resources WI holistifres . d already could be to approach the issue through a 0 IStlC
mentIOne, . II d 30as t f available water resources in an envlronmenta y soun manner.

rnanag~.m~nt~ the commentaries provided by the ILe,. "the attainment of
ACCt~~~~:tilization does not mean achieving the. maximum use, the most
op . II effficient use or the most monetarily valuable use. Nor does

•..rhnologlca y, . . f
~ I that the State capable of making the most efflc.lent use 0 a watercourse
It Imp Y . Ily I'n terms of avoiding waste or In any other sense shouldhether economlca , b'. . .
VI . lairn to the use thereof. Rather, it implies attarrung maximum
have a superior c ibl

ible benefits for all Watercourse States and achieving t~e greatest POSSI e
POt~:~action of all their needs, while minimizing the detnment to, or unmet

eeds of, each". 2 x

The concept of efficient basin management is a crucial one. It requires
")". II the water resources of a basin, both surface and substance, toIIZIng a . ., h T .

upport a range of economic activit~ and see~Ing to optimize sue uti Iz~tlOn
o that the most economically efficient, environmentally sound and soclal~y

equitable plan can be evolved.?" The evolution .of .the conc~pt of ?asIn
velopment departed from the idea of absolute tern tonal. sovereignty, ~I~ the

nter-notion of a State using its part ofthe shared basin so as not t? I~Jure
CO-basin States towards the concept of using the waters of the basin In an

, 3°1 hi dequitable or reasonable manner to meetthe needs of each State. n t ISregar ,
a more flexible approach as enunciated in the Helsinki Rules (ILA, 1967) and
the African Convention on the Conservation of Nature and Natural Resources

. bl 31eould be considered as reasonable and pracuca e.

One of the major source of freshwater resource is rainfall, and. it has I~ge
seasonal and annual variations in most of the river basins in the Asian-African
region. Accordingly, the first necessity of basin manageme~t is to store

fficient water in the upper catchments to allow a balancing of flows
roughout the dry season and from year to year. further, as it is pointed out

----------------
Draft Articles. n.l l , p.29. .
Economic Commis ion for Africa. n.7. p.61; The First attempt to employ the concept of basin
management was the Tenesses Valley Authority. It began in 1933 "with a view of encouraging and
guiding in the orderly and balanced development of the diverse and rich resources."
Ibid.
For the texts. see: International Law Association. Report of the Fifty-second Conference. Helsinki.
1966 (London 1967); African Convention on the Conservation of Nature and Natural Resources,
National ResourcelWater Series No. I3 U.N. Sales No. flF. 94.11. A.7).
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"when one takes into account the sum total of economic and social act' .
ithi larae basi " 1Vit\J:-VI In a arge asin which ISwater-relate?, e.g. Agricul~ure, fisheries, livestoc J

mdustry, urban development, transportation, forestry soil conservation w'ldl' k,tu " . ' lifena re conservation ,mining and perhaps, recreation, the complexity ofb I .'. . a anClng
resources against requirement, and of taking into account future devel
is readily apparent. "32 opment

The United Nations Conference on Environment and Developm t i .
A d 21 II d for coooerati en In Its~e~ a ca e for cooperation among States " .in conformity wit
existmg agreements and/or other relevant arrangements taking into h
h . f all ri ,accOuntt e interests 0 a Inpanan States concerned.' '33 It also proposed the followin

programme for the freshwater sector; (a) Integrated water resources devel g
d

opment
an management; (b) Water resources assessment· (c) Protection of. . ' water
re~ourc.es, .wate(r quality and aq~atIc ecosystems; (d) Drinking water SUpply
an sanitation: e) Water for sustainable food production and rural developm .
and (t) Impact of climate change on water resources." ent;

Conclusion

The long-term development of global freshwater requires holistic
management of resources and a recognition of the inter-connectedness of the
elements related to freshwater and freshwater quality." As mentioned in our
study, there are few regions of the world that are free from problems of loss of
~ote~tial sources of freshwater supply. The Report of the UNCED correctly
Identifies the causes for the depletion of freshwater resources as: (a) inadequately
treated domestic sewage; (b) inadequate control on the discharges of industrial
waste waters; (c) loss and destruction of catchment areas; (d) ill-considered
siting of industrial plants; (e) deforestation; and (f) uncontrolled shifting
cultivation and poor agricultural practices.

The AALCC secretariat is of the view that to protect and preserve
freshwater resources in an effective manner, a two-fold regulatory mechanism
is sine quo non. One, it is essential that municipal law systems should take
necessary steps to incorporate legislative measures to restrict the degradation
and pollution of limited freshwater sources and flows. Second, at the
international level, there should be a unanimous resolve to cooperate at all
levels to integrate basin development mechanisms at both legal and institutional
levels. The draft text provided by the ILC takes into account clearly the
approaches outlined in our study. The emphasis, in our view, should shift to
more regional and sub-regional co-operation so as to achieve the long-term
objective of sustaining the quantity and quality of freshwater resources.

32. Economic Commission for Africa, n. 7. p.63.
33. Report of the United Nations Conference on Environment and Development, n.9, p.168.
34. Ibid.
35. Ibid., p.169.
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VII. Report of the International Law
Commission on the Work of

its Forty-Fifth Session

(i) Introduction

The International Law Commission (hereinafter called the Com~ission ~r
the ILC) established by the General Assembly Resolution l7~ (III) I~ 1947, IS
the principal organ to promote the progressive devel~pment o.f In.ternatlOnallaw
and its codification. The Commission held its forty-fifth SesslO.nIn Ge.neva from
May 3 to July 23, 1993. There were as many as four substantive topics on the
agenda of the said session of the Commission.

These included:

(i) State Responsibility;
(ii) Draft code of Crimes Against the Peace and Security of Mankind;

(iii) The Law of Non-Navigational Uses ofInternational Watercourses; and

(iv) International Liability for Injurious Consequences Arising Out of Acts
Not Prohibited by International Law.

It may be recalled that the General Assembly had by its resolution 47/33 inter
aUa requested the Commission to continue its work on the elaboration of a draft
tatute for an international criminal court as a matter of priority. The resolution

~so called upon the Commission to examine, in this regard, the issues identified
IIIthe report of its Working Groups and in the debate in the Sixth Committee, with
a view to drafting a Statute, as well as the written comments received from the
States and to submit a report at the Assembly's next Session.

The Commission held substanti ve discussions on the issue of an International
C~rninal Court, the topics of State Responsibility, and International Liability for

~urious Consequences Arising Out of Acts Not Prohibited by International Law
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and theNon-Navigational Uses ofInternational Watercourses. All these itd'ff ernsaat I erent stages of work and some notes and comments on these ite . rebi '. ms whl hwere su jected to detailed discus ions during the Commission's f C
session are contained herein. ortY-fifth

It may be mentioned that the Asian-African Legal Consultative C .
tt h . I . ornrnItte

a ac es. particu ar Importance to. the ~uestion of Non-Navigational Uses e
International Watercourses as this tOpIC is also under consideran b of
C. . Ion Y th

omrmttee. The tOpICof the Draft Code of Crimes Against the Peace and S . e
f ki . '. n ecuntyoman ind ISalso one to which the Committee attaches great importan . .
f h . . " ce In VIew

o t e current international situation.

It may be recalled that the General Assembly by its resolution 47/33 h d ,li . '. a tnter
a La requested the Commlssl?n to .conslder the planning of its activities and
programme for the term of office of ItSmembers bearing in mind the des' bilif hi . . . Ira I ity
o ac reving as much progress as possible 10 the preparation of draft articles. The
As~embly also re~ues.ted t~e Commission to examine its method of work in all
their aspects beanng 10 mind that the staggering of the consideration of so. . h me
tOpICS~l1g t contribute to a more effective consideration of its report in the Sixth
Committee.

. The Commission acting in pursuance of that request proposes the incorporation
into the Commission's agenda, under conditions to be decided, the topics "the
Law and Practice Relating to Reservations of Treaties" and "State Succession
and its impact on the nationality of natural and legal persons". It is understood
that the order of listing of the topics does not suggest any priority.

Apropos the 'Law and Practice Relating to Reservation of Treaties' the
Commission is of the view that the topic meets the criteria for selection
established by the Commission and endorsed in the Sixth Committee. The
reasons advanced by the Commisssion in this respect are threefold viz. that the
topic appears to respond to a need of the international community on account of
several obscurities and lacunae in such instruments as the Vienna Convention on
the Law of Treaties, 1969; the Vienna Convention on Succession of States in
Respect of Treaties, 1978 and the Vienna Convention on the Law of Treaties
Between States and International Organizations or between Internation~1
Organizations, 1986. Secondly, the contemporary international climate IS
propitious with the removal of the obstacles and problems imposed by the cold
war and further, the topic falls within the competence of the Commission where
both the doctrinal aspects and State practice can be discussed. But lastly, because
the topic stands a good chance of producing concrete results within a reasonable
period, that is to say the adoption on first reading, by the end of the pre~ent
quinquennium of a draft intended for the General Assembly. The commiSSiOn,
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while aware of the need no! to challenge the regime establish~d in
for~9 to 23 of the Vienna Convention on the Law of Treaties , 1969 considers
les se rovisions could be clarified and developed eith~r in the form of d~aft
th~IS ~o the existing conventions or a guide on practice of states to which
OC international organizations and others could refer. .

"tes, . . . r f
re ards the topic State Succession and Its Impact on th~ ~atlOna ity 0

As ~ legal persons, the Commission has pointed out that It ISpart of o~e
ural an b tOp'ICSidentified by the Commission in 1963 under the topic
he three su - . f b d Itt . f States" It is not among the issues which have so ar een eaceSSIOn0 . l' h d . .

UC .' hich takes the view that it meets the estab IS e cntena. by the CommIssIOn w
selection.
It a pears that the formulation, on the basis of a comprehensive ex~~i~ation

p tice of minimum standard criteria for "ex lege acquisitton of
State prac , . h .
ionality could provide useful guidelines to legislators of new States t at are 10

rocess of drafting laws in this area. It should furthermore be recall~d that by
~ of customary rules of international law, a large number of treaty ng~ts ~nd
. ti s are automatically binding on the successor State and that the apphcatlOniga Ion . I . 1
many such treaties directly concerns individuals, or m?re .preClse y natlon~ s
the treaty parties sometimes there is a need for the apphcatlOn of these treaties
en before the nationality law is adopted by the successor State. Thus a

timinary" determination of the nationality of individuals or more persons
iding in the territory where the change of sovereignty occur~d becomes a

ondition for the continued application of the mentioned treaties.

The outcome of the work of the Commission on this topic could for instance
a study or a draft declaration to be adopted by the General Assembly. The final

of the work will be decided by the Commission at a later stage.

rtythird Session: Discussions:

When the Committee took up consideration of the agenda item Report o!the
orkofthe International Law Commission •.the Vice-Chairman of the InternatLOnal
W Commission (Prof. V.S. Vereshchetin) stated that the International ~aw
rnrnission (ILC) attached great importance to the maintaining of close links
th the AALCC as well as with other regional legal committees. The ILC, he
ed, welcomed every opportunity to acquaint itself with the work. of the
Lee. In the spirit of longstanding cooperation between the tw~ b.odles the
rnrnittee was represented at the forty-fifth session of the Co~mlsslOn by the
retary-General, Mr. Frank X. Njenga and Mr. Bhagwat Singh. He furt~er
ed that the International Law Commission was able to make substantial
gress on all the items on the agenda of its forty-fifth session. The Commission
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had, inter alia worked 0 t .with co ' . u a comprehensive and systematic set of draft .
The te~;n=e~r~~reon, on the draft stat~te o·fan international Crimina~lCles
Assembly and the sbtatuGtewas the basis for examination by the Ge OUrt.

mem er overnments. neral

On the question ofInternational Liabilit for Ini .
Out of Acts not Prohibited by Internationai Law ~un~~s ;~nsequences Arising
had referred to the Drafting Committee the dr;t

s
:: It at the Commission

transbou~dary harm of activities involving a risk of su hl~ es on prevention of
formulation on non-discrimination The C .. c arm together with the
progr h . omrrussion also made sub

ess on t e question of State Responsibility and nrovi . stantial
number of draft articles. With regard to the No . n . provisionally adopted a
Watercourses he stated that the Commissio hn-ndabvlgatlOnalUses ofIntemational
daft. . n a egun the second d·

r articles as adopted on first reading in 1991 A d h rea 109 of theof k f h C . sregar st efuturepro
wor 0 t e ommission he stated that the ILC h d d .d d to i gramme

to the approval of the General Assembly two t . a. .eCI e to include, subjectI d . ' OplCS10 ItS agenda The "
.a~ an practice relating to the reservation of treaties" and "State· S se a~e The
ItS Impact on the Nationality of Natural and LIP uccession andega ersons".

The Delegate of Japan expressed his delegation's admiration forth . .fi
~~~ss made by the ILC on each topic and, in particular, on the :~;:IO~C:

109 Group on a draft statute for an international criminal court Th
was the result of the intensive discussions among the Com . .., e rembers.
and the ff rt f . S . miSSIOn s mem ers

e 0 so ItS pecial Rapporteurs. '

. As .circumstances in the international arena continue to change the
international community fe Ide . '

h
. e s a nee lor a new mechanism or new instrument

w ich would ensure the rul f law i h .T .b eo aw 10 t e community. Recently the International

I
n una~ for the Prosecution of Persons Responsible for Serious Violations of

nternational Humanitari a L ... I n aw committed 10 the territory of the former
Yugoslavia was established, as an enforcement measure of the Security Council
under Chapter VII of the Charter of the United Nations.

It is important that the International Law Commission should be sensitive to
the ne~d~ of the international community, and study ways by which the
C?~mISSlOn, as a forum of international law experts, may best fulfil those needS
within a reasonable period of time. He proposed a more frequent and flexible use
of such me~h~ds as working groups or a drafting committee in the future work?f
th~ Commission for this would increase the productivity of the commission 10

a timely manner.

His delegation appreciated the decision of the Commission supported by the
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rat Assembly to complete the elaboration of draft statute for an international
.1I~nal court at its forty-sixth session this year. Referring to t~e draft statute of

~ternational criminal court he said that the approach of optIOnal acceptance
tlJeSI res of the Court's jurisdiction would facilitate the acceptance of the statute

bY
ta . di .

bY ,larger number of States, which is the main and the most Important con inon

to be satisfied.
Turning to "State Responsibility" he said that it was the mo~t important.topic,.d that the Commission has to find ways to ensure more rapid progress In the

d¢'ting of articles on the tOpIC.

As for the topic "International Liability for Injurious Consequence arising
t of Acts not Prohibited by International Law", his delegation e~pected that the

OU t session of the Commission will produce further tangible results in the
el~ration of draft articles on prevention and that the commission will ~ able
to decide on the next stage of its work on this important topic, which has particular
IClevance to the development of international environmental law .

Finally on the topic of, "the Law of the Non-navigational Uses ofInternational
atercourses," he said with regard to the final form of the draft articles, the

Commission had better not prejudge its position at this stage.

The Delegate of China expressed the view that since the establishment of an
international criminal court involves a number of highly complex and politically

nsitive issues, this topic should be dealt with very cautiously. Nevertheless, in
spirit of cooperation and in order to seek possible satisfactory solutions to the

. ues involved, the Chinese delegation is always ready to participate actively in
1the relevant debates on this matter. No matter what the final contents of this

statute would be, there still exists a fundamental question as to why a state should
surrender its criminal jurisdiction over a certain case if it has the will and

icient judicial capability to exercise its jurisdiction over such a case. He
~phasized that, in view of the important and complex political and legal issues
mvolved in the establishment of an international criminal court, should there be

need to establish such a court, these important issues must be treated with great
:re and suitable solutions must be found in order to ensure the feasibility of the
. ture court as well as its acceptance by all states. As far as the draft statute of an
mte~ational criminal court proposed by the ILC is concerned, it is, in his view,

lat~vely realistic and balanced although some of the articles may need further
COnSideration and elaboration in the light of the debate at the Sixth Committee last

ear.

As regards the topic of "State Responsibility", he pointed out that this topic
rather difficult and the Commission has adopted several important articles
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concerning the content, forms and degree of State Responsibility. These articl
dealt with some of the most important issues of the whole topic. His del

egar
es

shall make an indepth study on the contents of these articles and sUbmit l?n
d '1 d f· Itsetai e comments a ter the first reading of the whole topic is completed h
added. , e

With respect to the topic ofInternationaI Liability for Injurious Consequenc
Arising Out of Acts not Prohibited by International Law, he agreed with the
Commission's decision on the selection of prevention for priority consideratio e
since this approach reflects the current tendency in the international environmenta~
legislation. In this context he stressed that any efforts to formulate preventive
measures should take fully into account the special needs of developing cOuntries
in view of their backward stage of development.

Regarding the topic "The Law of the Non-Navigational Uses ofInternational
Watercourses", it is indeed somewhat difficult to develop a set of legal norms
regulating non-navigational uses of international wate:-courses since it touches
upon a series of important issues, such as the national economy and people's
livelihood of the watercourse states, ecological balance and environmental
protection, while each international watercourse vary greatly in terms of
hydrographic, geological, climatic and geographic factors. These involve
fundamental interests of, and even contradictions between, the States concerned.

In relation to the future programme of work of the ILC, he was con vinced that
the Commission's efforts in this area will help to make the Commission's work
better reflect the needs of the international community. In this context, he agreed
with the Commission's decision on the selection of the new topics for its long-
term programme of work, such as "the Law and Practice Relating to the
Reservations to Treaties" and "State Succession and its Impact on the Nationality
of Natural and Legal Persons".

The Delegate of India was of the view that a lot of issues still required to be
considered on the question of the establishment of an international criminal court.
He said that both the question of jurisdiction of the proposed court and the ty~e
of offences should be considered at the next session of the ILC. He stated that his
delegation would not be happy to endorse an ad hoc international criminal court
and would prefer an institution of a permanent nature. His delegation did not se~
any urgency in establishing any more ad hoc courts since a trial mechanism to dea
with the offences in Yugoslavia had already been established.

Referring to the question of State Responsibility he said that his delegation
was Opposed to the recourse to reprisals as they are iniquitous and only lea~ to
abuse of power. In his view counter measures involve unilateral determinatIOn
and their subjection to peaceful settlement does not resolve the issues.

WIlIJ. -L.42,__ ~ ~ ~ __ ~ __ ~ __ ~~ ~

The Delegate of Syria stated that his delegation ~ttached g;eat ~~po~~n~~~~
k f the ILC who is in the process of adoption of dra t artic es d it

e wo
r

0 tional Watercourses. His country had presente I s
pavigational Uses ofInt~rn~ h LawofNon-navigationalUsesofInternational

ments on the draft articles on t e S ' , 1992 In his view
COrn h Committee at its Islamabad eSSIOn 10 .

atercourses to t ed' mstances cut off or reduce the water belowhould un er no Clrcu, , .
atercourse~ s, needed in the river-bed. General obligations to

and the sanitary discharge states should agree and decide on the
s that watercourses , h

cooperate mean . bl h f the uses of the waters in accordance with t ebl and equita e s are 0 d h
sona e , I Watercourse concerned. As regar s t eof the Internationa d

ater resources f d d i formation dealt with in draft article he expressehange 0 ata an 10 . h h
ular exc h ld exchange data and information t roug, h t atercourse states s ou .

e view taw h h hanged information should include the reservoir
int committees and t at t e exc t t s prior to and after the conclusion of the' 'n the watercourse s a e , d

rations 1 h f the waters of the international watercourse concerne .eement on t e uses 0 , .

agr 1'1' k paid a tribute to the ILC for its contributions to theTh Delegate 0 J ur ey h d
if e . d progressive development of international law and for t e egreecodi ication an e> , , k
hi h the Commission successfully fulfilled Its tas .

ow IC , '. I
On the desirability and feasibility of establishing an internatl~nal cnr~mal

. ibl t bli hment of an mtemationa<court he said that the question of the POSSI e es, a IS ,
iminal iurisdiction had a long history in internatIO~al relations and that the ~eed
estabdsh such a court had already been felt at th~ time oft~e Leag~e ofN~tL~ns.
1989 the Assembly revived the question of setting up an ~nternatIOnal c:lm1Obal

, I th t an international mechanism ejurisdiction in response to a proposa a , ,
developed with jurisdiction over international drug traffickers, The Commlss~on
provisionally adopted the draft code in 1991 a~d s.en~th~ t~xt to Gover~ment~a:r
comments The core of the draft statute dealt with jurisdiction and apphcable, .
The draft statute elaborated by the Working Group established by the ~nternatlOnal
Law Commission is divided into the following seven parts: ~stabl.lshmen~ and

, . " , . , . . l' eal and revIew' internationalcomposItion of the tnbunal; jurisdiction; tria , app ,
co-operation and judicial assistance and enforcement of sentences.

In the draft statute the structure of the International cri minal jurisdicti?,n, to
created would be made up of three parts: the judici,al organ, or,:'Court ; t~~

Idrninistrative organ, or "Registry", and the prosecutonal organ, or Proc~ra~~ .
The question remained unsettled as to whether the tribunal would be a judicial

&an of the United Nations or if it would be linked to the UN through a
.onship laid out in the statute. The draft lists of so~e of the crimes the C?urt

uld have jurisdiction over including acts as earlier addressed by vanous
ationallegal instruments related to genocide, grave ?reaches of th~ 1949
va convention and its Protocol, unlawful seizure of aircraft, apartheid and
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hostage taking. In addition, the draft would allow States to confer jurisdiction
the court in respect of other international crimes which are not listed. on

On International liability for Injurious Consequences Arising Out of Act
P hibi db I . SnOtro lite y nternational Law the ILC work has confirmed the importan. ~~the establishment of a global legal regime which would effectively protect
and the environment from the rapidly accelerating negative consequences on~~n
development. e

On State responsibility for wrongful acts the international society lackin
universal legislature and judiciary, in which by virtue of its sovereignty a stg a

k i d .. . f d atetoo Its ecision In ree om and came into conflict with another state, th
regulating mechanism of state responsibility played a major role in the mutu ~
relations of states and appeared as the necessary corollary of their equality. Th:
complexity of the ILC task with regard to this topic arose from the fact that the
law of the international responsibility remained basically customary law and was
both controversial and confused.

On the Law of the non-navigational uses of international watercourses the
ILC is engaged upon delicate task. The diversity in the circumstances and
characteristics relating to different rivers, and the vast divergence of interest of
states must be taken into account. They emphasise the need to integrate the law
and policy concerning international watercourses with similar concerns in the
wider context of contemporary global concern for preservation of the environment
and sustainable development.

The Delegate of Sri Lanka commended the ILC on the formulation of the draft
statute of an International Criminal Court and for the pragmatic and flexible
approach the Commission had adopted in formulating the draft articles. He
observed in this regard that the provision for recourse to the court by way of two
straids jurisdiction providing for acceptance by States of the Court's jurisdiction.
In his view there remained several aspects which required to be clarified further.
The delegation was of the view that the jurisdiction of the court must be con~n~
initially to the well defined crimes under accepted international convention h~t
in the draft articles 22-45 at least until the elaboration of a Code of Crimes against

. . f "Crimesthe Peace and Security of Mankind was adopted SInce the concep~ o. he
under general international Law" lacks specificality to confer jurisdictIOn o~ t aI

. C· I ternatlOnCourts. His delegation was of the view that the UN onvention on n . ns
. h her i . IconventiOTraffic in Drugs 1983 should be treated on par wit ot er internanona . ble

as constituting international crimes under draft article 22 rather than a~~nd:s::the
conduct in terms of draft article 26. He further stated that the provlSIO~ tions
statute relating to surrender of persons and their effect on existing ?bhga

under bilateral/multilateral treaty regimes requires further clarificatIOn.
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the question of State Responsibility his delegation shared the concern,
On d by others concerning the desirability of formulating a legal regime of,-esse, . d d~p Icounter-measures given the inherent dangers of Its abuse. He won ere.latera . . .

••••1 d·spute settlement procedures provide an effective remedy In situations_.hewer I
"',. rt to unlawful or disproportionate counter measures.of,-eso
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(ii) Decisions of the Thirty-third Session
Agenda Item: Work of the

International Law Commission

Adopted on January, 21, 1994

The Asian-African Legal Consultative Committee at its Thirty-third
ion

Having taken note with appreciation of the report of the Secretary-General
on the work of the ILC at its Forty-fifth Session, (Doc.No. AALCC/XXXIIII
Tokyo/9411).

Having heard the comprehensive statement of the Vice Chairman of the
International Law Commission' .,

1. Expresses its felicitations to the International Law Commission on the
achievements of its Forty-fifth Session;

2. Acknowledges and appreciates the contributions of the Chairman of the
International Law Commission Ambassador Julio Barboza, and the Vice
Chairman Prof. Mr. V.S. Vereshchetin and thanks them for the lucid and
succinct report that has been presented by the Vice Chairman on behalf of the
Commission's Chairman' ,

• Expresses its appreciation to the Secretary-General for his report on the work
of the International Law Commission at its Forty- fifth Session, and particularly
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th~ p~ogress made on the question 9f the Establishment of an Int .
Criminal court; ernabOIla)

4. Requests the.S~cretary-General to bring to the attention of the Inte .
Law Commission the views expressed on different items . rnabolla). I d··· on Its ame u 109 ideas concerning non-navigational uses of . gellda
wat duri h . mternatiercourses unng t e nurty-third Session of the AALCC; and ollal

5. Decides to inscribe on the agenda of the Thirty-fourth S .
Committee an item entitled "The Report on the work of th eIsston o~ the
L C .. . e nternabaw ommrssion at tts Forty-sixth Session". onal
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. (iii) Secretariat Brief:
Report on the Work of the International Law

Commission at its Forty-fifth Session

A. STATE RESPONSmILITY

At its forty-fifth session the International Law Commission had before it the
fifth Report of the Special Rapporteur, Mr. Gaetano Arangio Ruiz.' The Report
comprised two chapters which were addressed to "Part Three of the Draft Articles
on State Responsibility and Dispute Settlement Procedures" and "The
Consequences of the so-called International Crimes of States."

Introducing his report the Special Rapporteur recalled that the Commission
bad in 1985-86 considered, and subsequently referred to the Drafting Committee,
dispute settlement provisions proposed by the then Special Rapporteur Mr.
W'dIhem Riphagen. Those provisions had envisaged that the parties to a dispute
tIould seek a solution "through the means" indicated in Articles 33 of the Charter
of the United Nations". The recourse to dispute settlement mechanisms and
Pmcedures was, of course, to be without prejudice to any rights and obligations,
~~~ding settlement of disputes, that might be in force between the parties.
~ling a solution under Article 33 of the Charter of the United Nations, draft

~Cle 4 proposed by the former Special Rapporteur, had envisaged three kinds
~~~ocedures viz. (a) that any dispute arising with regard to the prohibition of
-vutlterrneasures which involved the violation of a rule of jus-cogens could be

mitted unilaterally by either party to the International Court of Justice;
-:"---._----

• See AlCN.41453 and Add 1 and Add I. Corr.l; and NCN.4/453 Add 2 and 3.
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(b) unilaternl application to the Court in the case of any d;spute conceco;.S tJ,
"additional rights and obligations" envisaged as the special consequences e
crimes as distinct from the consequences of deIicts; and (c) resort to a conciliar of
procedure wirh regard to the more general category of disputes conceco;ng~'
application of interpretation of the provisions of part Two (of the draft articl e
relating to countermeasures.2. es)

While recogn;s;ng the general support for these proposals, as eV;denced b
the COmnllssion's debates, Mr. Arangio Ruiz, the present Special RapPOrteuY
believed that in order to remedy the draWbacks identified during the debate 100'"

effective diSpute settlement provisions needed to be included as an integraJ P":
of the proposed convention.

The Special Rapporteur further explained that he was not advancing any
suggestions with regard to what had been termed "additional rights and obligations"
attaching to the internationally wrongful acts contemplated in article 19 of the
Part One of the draft articles and had therefore, for the present, not concerned
himself with the dispute settlement provisions covering crimes. He clarified that
the proposals set forth in the present (fifth report) were mainly concerned with the
dispute settlement in respect of category of disputes concerning the application
of interpretation of the provisions relating to the regime of countermeasures.

In the opinion of the Special Rapporteur the general support, both within the
Commission and the Sixth Committee for the solution offered by the conciliation
procedure in respect of category of disputes concerning the application or
interpretation of the provisions relating to countermeasures, had stemmed from
the notion that any settlement provision of the draft articles should be of such a
nature as not to directly affect the right orfaculte of the injured State to resort to
~ountermeasures. It was also based on the view that the conciliation procedure
introduced in Part Three as proposed by the former Rapporteur Mr. Riphagen,
ought to become operati ve on a unilateral initiative, only when a countermeasure
had been adopted and the target State had raised objection thereto. The general
agreement that the mandate of the conciliation commission should be confmed
to any given controversial issue relating to the lawfulness of the countermeasure
in question is particularly significant. According to the earlier proposals, as
accepted by the Commission the conciliation commission should deal with any
question of fact or law that might be relevant under the proposed Convention onState Responsibility.

There had also been general agreement in the Commission, the Rapporteu;
stated, though some dissension had been heard, on the possibility of unilatera
application for judicial settlement by the International Court of Justice of any

2. For detail see yearbook of the ILC 1986 Vol. " (Part I).
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asure was in conformity withas to whether or not a particular counterme
te norm of international law. .

peremptOry . amely one involving any other
W'th regard to the most frequent hypothe:~:'i~ility b~tween the injured State
.I arising under the law of S~ate resp tion of a countermeasure, the

queStionwrong-doing State following the ad~f satisfied with the proposed
•••• th~ssion had shown itself to ben!:e~t~ either arbitration 0' judicial
CO~ation procedure. It had not co ld~ead to a legally binding settlement.
c:onC:ment_the only procedures that. w~~busive and unjustified countermeasures
~ . aI terms the only defence agams . . & Part Three as proposed byLo..rllCtlc, . . 's deCISIOnto reler .. .
11I1"- ording to the Commission . bi ding report by a conciliation
fIlS. a.cc t the Drafting Committee, a non- 10Mr. Rlphagen 0

Commission. h . to rely on unilateral countermeasures
The very definite drawbacks o~ aVllOb

g
l.tions had been stressed in both the

. h' t rnanona olga . th- secure compliance WIt 10 e I' number of statements made 10 e
W h rt and a so 10 a ..third and the fourt repo s h Commission's previous seSSIOn,1 d 1992 Indeed at t e . . h t
Commission in 199 an . . d thedesirability of including provisions ~ a
some mem?ers had even q~estlOneunilateral countermeasures. His immediate
would codify a legal regime of d the drawbacks of countermeasure.s w~s
response had been that the way to.reme Yt ractice of customary law which 10

not for the Commission to close ,.ts ey~s ~ ~ Pthe codification and progressive
fact called for express regulation t ro g d as to adopt in Part Three moredevelopment of international law . The reme y w .sions so as to ensure that

. di t settlement proviadvanced, more effective ISpUe I b available in the event of
. dures could a ways eimpartial third-party proce . lawful countermeasures.. . t or otherwise non-unjustified disproportiona e

, . . blem to be resolved in Part Three was
In the Rapporteur's opinion the PIro t bligations to be set forth anew by

. " d the sett emen 0 S hdifferent 10 that It concerne , " fth draft articles themselves. uc
way of a "gene~al c~mpromissory claus~ bO Pa~ Three of the draft a~i~les and
settleement obligations would be create y f on State responsibility. The
eVentually by Part Three of a future ~onv~? ~~~nup any obligations otherwise
pt'ocedureswouldcomplement,superce eor rg d . g State in any given case of
existing between the injured State and th~ wrong dOtlOuch obligations two kinds

. . II w With regar os '.an alleged breach of mternationa a. . 0 was described as a rnaximalist orof solution were theoretically conceivable. ne
ideal solution the other as being a minimalist one. .

' . . would eliminate or reduce the difficulties
The theoretically Ideal solution ff ti e dispute settlement arrangements. h . " moreorlesse lec IV .

10 •erent 10 relying 10 on a~y . the arties might conclude in a given case.
eXisting between the partle.s, o~whlChuld :e to replace provision which merelyl'he way to attain that objective wo
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referred to dispute settlement obligations derivin from
convention .o~Stat~ responsibility, as was the case !ith arti~~~~c;s other than a
(a), by provrsions directly setting forth the obli ti h .' paragraph (I)I iga Ion to ex aust grv hi
sett ement procedures as a condition of resort to countermeasures~n t Ird Party

Recognizing that such a solution might not be acce table t t ..
m~mbers of the Commission the Special Rapporteu d~ 0 he m<ljonty of
articles embodying it, unless the debate revealed th;t t~e :t ~rop~se any draft
would meet with the Commission's approval He al axu~a ist approach
article 12,paragraph (I) (a), unaltered as a Pro~ision :~f~~~;~ed (I)dtoleave draft
settlement obligations; and (ii) to strengthen in P rt Th 0, an not creating

T . a ree the non bi . 'concr ration procedure proposed in 1985-1986 b addi .. -. Indmg
settleme?t procedure without, however, directir aff~:~i~rblt~:tI.o~ and Judicial
prerogatIve to take countermeasures.4 g Injured State's

. That prerogative, would, as it were, exist only in the mind ofth . .
which would know in advance that resort to a counterme e Injured State,
risk of third party verification of the lawf If. ~sure exposed it to the
id u ness 0 Its rcacnon The th ti II eal solution in the course of the debate of the C· ... .. . eore rea Iy
by the majority of the members of the C . ornmissron, was firmly rejected

omrrussion.

As ~othe solution recommended in the Fifth report, namely a three-ste third
party dispute settlement procedure which would come into play only after a
c~u~~ermeas~re had been resorted to by an injured State allegedly in conformity
WI~ . raf~artl~les 11 and 12 of Part Two and after a dispute had arisen with regard
~oItsJ~stIficatlOn and lawfulness,he referred members to the draft articles set out
rn s~ctI~n 6 of th~ re?~rt. The three steps of the proposed procedure-conciliation,
arbitration, and judicial settlement-were described in paragraphs 62 to 69 his of
the report.

According to that solution (as embodied in proposed draft articles 1-6 and the
Annex thereto), if a dispute arose between the parties following adoption of a
coun~ermeasure by the allegedly injured State and a protest or other form of
reac~lOnby the allegedly wrongdoing State, and if such a dispute was not disposed
o~, e~ther ~arty would be entitled to initiate unilaterally a conciliation procedure
wlt~m a given period, either party would be entitled to initiate unilaterally an
arbltra.1procedure: A third step before the IC] was proposed in case of exces de
po~vOlr by the arbitral tribunal and on other hypotheses. The Special Rapporteur
pointed out that although in principle three steps were provided for, it would
presumably not be frequent that they will be all used in every case. The dispute
could well be settled during and following the conciliation procedure, namely as
3. See NCN.41450 para 61(c)
4. Ibid para 76.
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step. Arbitration would come into play only in case offailure of conciliation;
d the procedure before the IC}, in its turn, would only come into play in case
arbitral proceedings failed or the arbitral award was contested for excess do

e o;r or violation of fundamental rules of arbitral procedure.pouv •
The proposed system had three essential features which should be em~hasized.

'Jbe main feature was that, failing an a~reed settlement ?etween the.partIes. at any
the system would-without sigificantly hampering the parnes choices as

stage, .. I Thther possible settlement procedures-lead to a binding sett ement. e
10 ~nd essential feature of the proposed solution, was that the settlement
see edures to be included in the draft articles would not be of such a nature as to
~il directly, in any significant measure, the injured State's prerogative to
..,sort to countermeasures against a State which it believed had acted in b~each
of one of its rights. The lawfulness of the resort to countermeasures remained,

bject to such basic conditions as the existence of a wrongful act, its attribution
to a given State and the other conditions and limitations laid down in draft articles
11 to 14 of Part Two.

The "triggering mechanism" ofthe settlement obligations developing on the
parties under proposed Part Three would neither be an alleged breach of a primary
or secondary rule nor a dispute that might arise from the contested allegation of

h a breach; it could only be a dispute arising from contested resort to a
countermeasure by an allegedly injured State or, possibly, resort to a counter-
reprisal by the opposite side. The first-instance evaluation of the existence of such
adispute, and consequently of the triggering conditions, would be made by the
proposed conciliation commission. The recommended system afforded the
advantage that resort to a third-party procedure by an allegedly wrong-doing
tate which had been the target of a countermeasure would not follow upon a mere

objection to an intended and notified countermeasures: it could take place only
after the countermeasure had actually been put into effect.

Although as already stated, the mechanism would not directly preclude resort
to countermeasures by an injured State at its own risk, the availability of the

stem was designed to have a sobering effect on an injured State's decision to
Itson to countermeasures. At the same time, it would not be the kind of system
or Suspending unilateral action that was found in other drafts, such as the draft

~cles on the law of the non-navigational uses of international watercourses.
to I~in the framework of the dispute settlement system proposed for the present

~IC,the countermeasure would not be suspended at all, except by an order of a
-Party body after the initiation of a settlement procedure. The only disincentive

OUldbe, in the mind of the injured or allegedly injured State, which, it was to
hoped, would be induced to exercise the highest circumspection in weighing
the necessity for, and lawfulness of, any countermeasure envisaged.
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Section 5 o~Ch~pter I of the FifthReport briefly reviews the policy which had
thus far prevailed In the Commission with regard to the dispute settlern

. . f i d f Th . entprovisions 0 I~S ra ts. . e re~lew .was followed by an illustration of some of the
new trends which were discernible In the more promising attitudes of States· h

.. 10 t e
aftermath of the end of cold war confrontation and In terms of the United Nau.. IOns
Decade of International Law, than the attitudes manifested by the same Stat ... es In
the relatively recent past. Section 5 also emphasized the need for the Commis .

. h laborati slonto view tee a oration of Part Three of the draft as a valuable opportu .. nlty
senously to advance the cause of the rule of law in the inter-state system. B
adopting a suitabl~ effective settlement system in the draft, the Commissio~
would serve two vital purposes. The first and immediate purpose was to add
correction to the rudimentary system of unilateral reactions represented ba
countermeasures, however, strictly they were regulated. The commission ShoUI~
feel bound to make an indispensable contribution to cutting down the inequitable
consequences of inequalities among the members of the inter-state system, which
term more accurately reflected the current reality than did the term "international
community".

The second equally important reason for adopting Part Three was to help
bridge a striking legal gap: the absence of real procedural obligations for States
in the matter of dispute settlement.

The Special Rapporteur urged that the Commission must stop assuming that
State would not approve more advance commitments or make use of procedures
for the settlement of disputes. He said that the Commission must indicate to the
Governments, which it served uti universi, as a whole (and probably with their
peoples), but not uti singuli, what it considered to be the minimalist requirements,
and it should let Governments take responsibility for accepting or rejecting them.

In summing up the Special Rapporteur did not propose any draft articles
relating to the dispute settlement procedures relating to crimes of States. During
the debate in the Commission the majority of members emphasized the desirability
of creating effective dispute settlement procedures in particular compulsOry
procedures, as One of the measures for controlling unilateral reactions to
wrongful acts (countermeasures). The arguments advanced in this regard w~re
threefold viz (i) the post cold war international political climate and the increas~ng
willingness of States to submit disputes to third party mechanisms for resolut~on
thereof: (ii) the role of the International Law Commission in the progresSIV~
development and codification of International Law and (iii) the need to proteC

at·1 rerweak States from abuses, on the part of powerful States, of the right to um a. ee
measures. The Secretariat of the Asian-African Legal Consultative comm;ttrtS
recognises the merits of disputes settlement procedures and endorses the ef 0
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.. to foster third party dispute settlementmbers of the Commission .
the me d . the United Nations Decade ofInternatlOnal Law.

edures unng .
~ di ute settlement system which the SpeCialRapporteur

Although the.threeste~. I? arbitration and judicial settlement, received
•.._.1 proposed VIZ. conCI ia rnbe f the Commission were not convinced of the
!PI" t upport some rnern ers 0 h h the:
ignifican s , ITh . w was expressed, for instance, that even t oug .

rits of the proposa . e vie . .. .
roe . eur resented his position as being minimalist. he

"Special Rapport . P olution. States that would ratify such an
~as actually pr~~~:I~~:n;~ accept conciliation, and t~e conciliatio~
Instru~e~t wC;ould have a number of decision-makmg powers; If
com~~ss~on . ed arbitration would be compulsory, and if the
con.clh;tl~:u:::lin ~rn failed to issue an award was not respected, the
arbitra ~r ICourt of Justice would then be competent. All that would
InternatlOna . I d "

reat upheaval in the internatlonallega or er.cause a g
osed mechanism was intended to apply only to the

It was stated that the prop . R ibility But since all
f all disputes concernmg State esponsi I. .

settlement 0 d State's Responsibility all legal disputes
internati~n~Yt:er:~~~~:~t~;n~:~: Raesponsibility. Therefore, if the Special
ta;~~:~;, s proposed mechanism were adopted all disputes would become

justiciable.
One member has suggested that there should be separate regimes ~or the

evaluation of the lawfulness of counter-measures and the settlement o~dISP~~S
relating to the interpretation or application of the future. conventIOn. IS

c Id d ta in that: It would allow anapproach it was argued had a tWO-iO a van ge ,
impartial'decision to be taken rapidly on the admissibility of c?untermeasur.eshsomething which would be both in the interest of the wrondoing State, whic
might be affected by unjustified countermeasures, and in the interest Of.th~
injured State which would thus be assured of not subsequently being pen~hze
~' ttl ment procedures 10 thelor having acted ultra vires. Secondly recourse to se e
event of dispute relating to the application or interpretation of the future
convention would be available even in the absence of countermeasures. The
member suggested a distinction between disputes concer:ning the lawfulness of
COuntermeasures, disputes related to crimes and other disputes.

The view was also expressed that under contemporary International L~w the
freedom of States to choose the means of dispute settlement was well-estabhshed,

Well as the obligation to settle disputes peacefully. The ~roposed three-step
tem it was argued would be too rigid and would un.derm~ne such freedo.ffi of
ice. The restrictive approach proposed by the Rapporteur It was felt was likely
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to give rise to strong opposition from states. In the opinion of that member th
proposed system went beyond progressive development of international law, ane
sovereign States were unlikely to subscribe to it. d

Several members while admitting the utility of a compulsory hierarch'I . d d duci h· ICalsett ement regime a vocate re UCIngt e system to Its two main stages .
arbitration and/or judicial settlement. Some members favoured a greater us:IZ.
the International Court of Justice, in particularly the Chamber system request fof
advisory opinions. One member expressed the view that it would be unfortuna Or
if the Commission were to rule out an~ ,possibility of/nternational COUrt~;
Justice servrng as a third party adjudicator .The SecretarIat of the Asian-Africa
Legal Consultative Committee concurs with this view and strongly recommend~
a wider use of the World Court in the proposed dispute settlement system. A wider
use of the International Court of Justice in matters relating to or arising out of State
responsibility needs to be given consideration in light of the observation made in
the Commission that the topic of State Responsibility covered the whole
spectrum of international law and that any settlement provision in respect of State
Responsibility would affect both the primary and secondary obligations of States
regardless of the subject matter.

With regard to the first level of the proposed system namely conciliation, the
view was expressed that the provisions of the proposed articles could be
interpreted to mean that the procedure was applicable only in the case of counter-
measures and not of State responsibility in general. It was also observed that the
proposed conciliation procedure was compulsory for all disputes when amicable
settlement procedures had been exhausted and the conciliation commission could
order, the suspension of countermeasures or any provisional measures of protection.
Some members however pointed out that the compulsory or binding features of
the proposed procedure was not yet established in general international law.

Another member observed with regard to the successi ve steps of conciliation
arbitration and judicial settlement that conciliation was hardly practised in
Africa, which had long recourse to the political settlement of disputes at inter-
State conferences. He emphasized however, that this did not mean that an
organized conciliation system was unthinkable, but that it would have to be
established with a degree of caution. In his view, the functions of the conciliation
commission might be too hybrid in nature and encompass both conciliation and
arbitration. One member pointed out that conciliation had keen successfully ~sed
in distributing the joint assets of the East African Community upon its dissolution-
The Secretariat of the AALCC supports the role of conciliation in the dispute
settlement practice of States which needs to be given serious consideration.

It was also suggested that conciliation involved aspects of negotiation,
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, uraging dialogue and inquiry and providing information as to the merits ofthe
.oitions taken by the parties, resulting in a settlement corresponding to what.,osh party deserved, not what it claimed. Although the proposed conciliation
eB~edures were described as being binding, they nevertheless retained the
p. tinctive feature of conciliation, namely the development of proposals. According
dl~biSview the report also seemed to suggest that the proposed regime would be
t~ ding only when certain measures had been taken, whereas arbitration and
:~~icial settlement procedures applied to the entire spectrum of State Responsibility.

As mentioned above, Chapter II of the Fifth report dealt with the consequences
(the so-called international "crimes" of States. Due to lack of time, however the

~ommission was unable to consider Chapter II at the present session. It nevertheless
deemed it advisable for the Special Rapporteur to introduce this chapter, in order
to expedite work on the topic at the next session. In introducing Chapter II the
Special Rapporteur drew attention the question of the consequences of international
crimes of States. The historical survey of this question provided the starting point
for identifying the issues related to the problematic aspects of a possible Special
regime of responsibility of "Crimes"and "International Crimainal Liability" of
States of individuals or of both respectively.

The Special Rapporteur observed that according to article 19 of Part One of
the draft articles, crimes consisted of seroius breaches of erga omnes obligations
designed to safeguard the fundamental interests of the international community
as a whole. That did not imply, however, that all breaches of erga omnes
obligations were to be considered as crimes. The basic problem was to assess to
the extent to which the breach seriously prejudiced an interest common to all
States and affected the complex responsibility relationship which arose even in
the presence of "ordinary" erga omnes breaches.

The Special Rapporteur felt that the best approach was to distinguish between
the objective and subjective aspects ofthe issue. From an objective viewpoint, the
question was the fashion in which the severity of the breach in question
aggravated the content and reduced the limits of the consequences-substantive
and instrumental-that characterized an "ordinary" erga omnes breach, namely
a delict. From a subjective viewpoint, the question was whether or not the
fundamental importance of the rule breached gave rise to any changes in the
otherwise inorganic and not "institutionally" coordinated multilateral relations
tha~ no~mally arose in the presence of an ordinary breach of an erga omnes
obhgahon under general law , either between the wrong doing state and all other
States or among the multiplicity of injured States themselves.

Dealing with the substantive consequences, namely cessation and reparation,
he said with regard to cessation that crimes did not present any special character
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in comparison with "ordinarily" wrongful acts, whether erga omnes; or n
because the obligation of cessation was not susceptible of a "qualitatiy ~~
aggravation, attenuation or modification; and second, what was involved eye
in the case of delicts, was an obligation incumbent on the responsible Stat~ eyen

in the absence of any demand on the part of the injured State or States, en

The Special Rapporteur considered the issue of reparation Lato sensu, which
encompassed restitutio, compensation, satisfaction and guarantees of no _
repetition, to be more complex that the issue of cessation, From an objecti~
standpoint, some of the forms of reparation, especially restitutio and satisfaction

e

were subject, in the case of delicts, to certain limits, Thps it had to be determined
whether, in consequence of a crime, such limits were subject to derogation and
to the extent thereof, '

As to the subjective aspect, the Special Rapporteur noted that, unlike the case
of cessation, the forms of reparation were covered by obligations which the
responsible State was required to perform only upon demand by the injured party,
Since a crime always involved a plurality of States and possibly, in many cases,
States less directly injured than a "principle victim", it must be asked whether,
in the current state of international law , each of those States was entitled to claim
reparation uti singulus or whether the Lex Lata required some mandatory form of
coordination among all the injured States,

Apropos the "instrumental" aspects of the possible special consequences of
crimes, the Special Rapporteur observed that the Commission needed to provide
clear definitions for some of the requirements traditionally considered to be
conditions of self-defence, namely, immediacy, necessity and proportionality,
the first two of which were often overlooked, It would also have to clarify under
what circumstances and preconditions the rights of "collective" self-defence
included the use of armed force against an aggressor by States other than the main
target of the aggression,

The Special Rapporteur drew attention to another problematic aspect of
resort to force in response to a crime, namely whether armed countermeasures
were admissible when they were intended not to bring about the cessation of a
crime in progress but to obtain reparation Lato sensu or adequate guarantees of
non-repetition,

The Special Rapporteur considered the extent to which the function and
competence of the various organs of the United Nations were or should be made
legally suitable for the implementation of consequences of international crimes,
Three specific questions dealt with in this regard were: (i) de Lege Lata, whether
the existing powers of United Nations organs, such as the General Assembly, ~he
Security Council and the International Court of Justice, included the determination
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" d the consequences of the wrongful acts
"e existence the attnbu~~on an d hether and in what sense the

tn " 1 19' (11) de lege feren a, w , , k
tetTlPlated in artic e, Id be Ie ally adapted to those specific tas s;

"'~sting powers of those organs shou f Unite~ Nations organs affected or ~hould
e ~ (iii) of what extent the powers ~, fStates to react to the internatlOnally
~ ctthefacuLtes,therightsort~eobl,lgathlOnso e of substituting for individual
JI.e ' 'either m t e sens ,
_....nngful acts in quesuon. ,," coordinating, imposing or otherwise
•• - , 'the sense of legltlmlzmg,non. or m , ' '
reac " ing such individual reactIOnS,

dluonm , IcOn h R orteur found that the InternatlOna
As regards the first question, t ,e apPmanent body which possessed the

, th only existing per " d
Court of Justice was e t determine the existence, attribution an
competence and the ~ec:~i~~~:~~;~~ongful act, including possibly a cri~e of
consequences of an I~t f h C rt "to decide in accordance with IntenatlOnal
State, It was the functIOn 0 t e ou d "bi ding force between the parties" to, ents possesse m , ,
Law" and Its pronouncem f h Court's function as well as its compOSitiOn,
the dispute, Those two featur~s 01 t e

h
ou other United Nations organs to rule

, "lore sUitab e t an anymade it 10 pnnclp e m of an internationally wrongful act.
the existence and legal consequenceson '

" el the relationship between the reaction
With regard to the thud Issue, nha,m y t' nal bodies such as United Nations

, d ity throug mterna 10
oftheorgamze commun , f S t he observed thatthe possibilty of the
organs and the individual reactron 0 ta es, inst a criminal State posed the

, d ti ng measures agams
organized commumty a op I , f h t etence with the carrying out of
problem of harmonizing th~ ~xercI~e 0 t aS~~:~ might still be entitled to adopt
those measures which the injured tate or "
unilaterally, as indicated by the examples discussed tn his report.

h t i ortant questions with
The Special Rapporteur believed that t ,e rnos r:;~ose which affected the

regard to the consequences of,international c~lmesdW~ rticular that of United
role of the organized internatIOnal commumty an ,10 p,a f' ti le 19 the

in thi d that were It not or ar IC ,
ations organs, He observed in t IS regar 'T izht seem to an observer

Commission's work on international responslbl ity ml~ ",: " nsibilit'
to be based upon an implied dichotomy between ~n,e~sen~~~IXiv~~:~I:~s:~he othe~,
of States, on the one hand, and a penal responsibility fOM ki d was based on the
The Code of Crimes against the Peace and Security 0 ~n ~n, I h h the

I irnes of mdlvldua s, t ougassumption that the Code would cover on Y cn A di to this
. " . . hit' s with the State. ccor 109mdlvlduals 10 question would ave c ose Ie .' . ' would
dichotomy individuals would be amenable to cnmmal Justice, but Stat~~1 . I
not. Altho~gh it could be argued that article 19 should be ?delethtedtahsancolu~gl~~t

h S . I Rapporteur sat a eand contradictory element, t e pecla . . . ., would
subs ib diti ally e'lther to the notion that criminal responsibilitycn e uncon I IOn . . 'I L w or
be incompatible with the nature of the State under ex istmg InternatlOna a .
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to the view that the international responsibility of the State was confined d
It ithi . e[a a WIt 10 a stnct analogy with civil responsibility under municipal law. ege

.The fir~t and main cause of the alleged incompatibility was the III .
societas delinquere non potest. In the view of the Special Rapporteur th t ax1lll
was surely justified for juridical persons of municipal law but it ' adlllaxilll

h her i .. ' was oubtf.·
w et ~r It wa~~ustified for States as international persons. Although States <u!
collective entities, they were not quite the same thing, vis-a-vis internatioaI ~ere
as the personnes morales of municipal law. On the contrary they aw,

h
' ~~~

present t e features-from the viewpoint of internationallaw--of me I f to
11

. . . re y actual
co ectrve entitles. That obvious truth, concealed by the rudimentary .. ·d· al notion f
jun IC persons themselves as "factual" collective "entities" found .. 0. h .. recogUlho
m t e commonly held VIew that international law was the law of the oft n
seriously punitive. en very

He. pointe~ out that States see~ed bound to remain, under an international
law WhIChwas inter-State law, essentially factual not juridical collective entitie A
~uc.h, the,~eremained no.~on~y.u~lawful acts of any kind-notably the So-c:ile~
cnmes as so-called ~eliclts -but equally susceptible of reactions quite

co~parable,. t~ those WhIChare met by individuals found guilty of crimes in
natI?n~1 sO~Ie~Ies.The Special Rapporteur drew attention to the crucial problem
?f distinguishing the consequences of an international State crime for the State
Itself-and possibly the State's rulers, on the one hand, and the consequences for
the State's people, on the other.

Another problem is that of State fault. In this regard, the Special Rapporteur
requested the ~embers of the Commission to consider, as "material legislators",
whether the kind of breaches contemplated in article 19 could be dealt with
without taking account of the importance of such a crucial element as willful
intent (dolus) ....

The last problem which he called attention to concerned article 19 itself. In
this regard he asked whether it was appropriate to elaborate a dichotomy between
"crimes" and "delicts" if there existed substantial or signficant differences in the
manner in which the various specific types of crime were dealt with. He asked
whether, it. would be preferable to distinguish aggression from other crimes.
Pointing out that the list of wrongful acts constituting crimes contained in article
19 dated back to 1976 he asked whether those acts were still the best examples
of the wrongful acts which the international community as a whole considered as
"crimes of States or whether that list should be "updated". The formulation of the
general notion of crimes in article 19, with wording characterized by certaiD
elements rendered it difficult to classify a breach as a crime or a delict and hence
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rtain which unlawful acts now came, or should come, under a regime of
v-ated" responsibility?

Corotnission at its forty-fifth session provisionally adopted the text of
1'h:raf

t
articles viz. paragraph 2 of Article 1 and articles 6, 6 his, 7,8, 1?,.and

11 h r with commentaries thereto. It may be useful to set out the prOVISIons
IOCOget e
~f. .,

graph 2 of Article 1 as provisionally adopted by the Commission
, ~s that the legal consequences (of internationally wrongful acts) are
, ateprejudice to the continued duty of the State which has committed the

:::tiOnal wrongful act to perform the obligation it has breached.

The corotnentary thereto emphasised that paragraph 2 of Article 1 states the
rulethat where as a result of an internationally wrongful act a new set of relations
• established between another State and the injured State the previous relationship

not ipso facto disappear and that even if the author State complies with its
ndary obligation it is not relieved of its duty to perform the obligation which

, bas breached. Paragraph 2 is of the nature of a saving clause to allow for the
ibility of exceptions, such as the eventuality that the injured State might

ive its right to the continued performance of the obligation of the eleven
'des which the Commission has till date provisionally adopted Article 1

together with the following four viz, draft articles 2 to 5 are as yet untitled.

Article 6 on cessation of wrongful conduct as provisionally adopted reads:

A State whose conduct constitutes an internationally wrongful
act having a continuing character is under the obligation to cease
that conduct without prejudice to the responsibility it has already
incurred.

This provision is the first of a series of provisions dealing with the new
relations which arise from an international delict between the author State and the
injured State, Theirnew relations involve inter alia (i) new obligations of another
~ and corresponding entitlements ofthe injured State which are dealt with in

articles 6 to 10 his and (ii) new rights of the injured State or States such as the right
to take countermeasures which is currently under consideration.

ate The hew obligations of another State consist in the redressal of the situation
e =~ng ~rom the breach of a primary obligation, that is to say, an obligation
~ led 10 a primary rule. The obligation to make reparation is the most
obliUe~tly invoked of the new obligations and is dealt with in article 6 his. The

, gahon to make reparations may be discharged in a number of forms as
PUlated in articles 7,8, 10 and 10 his. These articles must therefore be read
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~ogether. A primary exigency in eliminatin the c
I~ to ensure its cessation i.e. discontin g onseq~ences of a wrongfu
VIOlation of the obligation breachedu~~~ of the ~~ecific conduct WhiChila:1
incorporates the importance of cessati~n. IS prOVISIOnthus emphasizes ~~

The Commission has tak th .
of the "primary" and "secondeanry"ev;ew: that cessatio~ falls within the grey
th . ru es m as much as It operates' area

e pnmary obligation, the infringement of which' . m conCretizin
quantity d I' ISm progress and an gan qua rty of reparation and the modalitie " ects the
measures to which the injured State or Stat . s a~d condlttons of th

. es or an mternatlOnal if' eresort to m order to secure reparation. ns ttutton may

.A~ong the reasons for devoting an entire article to '.
subJectmg cessation to the limitations or e ti c~ssatIon IS to aViOd
reparation such as restitutio in integrum Thexcd~fPfilOnls.apph~able to forms of

hi . I ICUties which ma
prevent or inder restitution in kind are not such as to affect th bli .y normally
the wrongful conduct. eo IgatlOnto cease

Article 6 bis entitled Reparation provides:-

1. Th~ injure~ State is entitled to obtain from the S~te which has com .
:m~t~rnatIOnally wrongful act full reparation in the form of rest:::::it~
m n, compensatIOn, satisfaction and assurances and g t f
non rep f ti ... uaran ees 0- e I ron, as provided In articles 7 8 10 and 10 b . .th . I
in combination. ' , ts, el er smg yor

2. In the determination of reparati h. ton, account s all be taken ofthe negligence
or the Willful act or omission of :

(a) the injured state; or

(b) a nati.onal of that state on whose behalf the claim is brought which
contnbuted to the damage.

3. !he State whic~ ~as cO~itted the internationally wrongful act may not
Invo~e the provisions of ItSinternal law as justification for the failure to
provide full reparation.

. This formulation is based inter alia on the widely shared view that a State
dls~hcu:ges th~ ~eponsibility incumbent on it for breach of an international
obligation by g1V1ng~paration for the injury or harm caused. The term "reparation".
ISgenen~ an~ describe the various methods available to a State for discharging
or releasmg Itself from such responsibility and, is employed in Article 36
paragraph 2 of the Statute of the International Court of Justice.

It would have been observed that while article 6 stipulates an obligation for
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State which commits an internationally wrongful act the present Article 6 his
'de for a right of the injured State taking cognizance of the fact that it is a

kJIO~l. on of the latter i.e. the injured State that sets a secondary set oflegal relations
~lSl . h S hi h .otion. Thus paragraph 1expressly provides t at a tate w IC commits an
~tO lllationally wrongful act is under an obligation to provide full reparation for
iJlte·rD:Ury sustained as a result of the internationally wrongful act. The injury may
fbe~J result of concomitant factors among which the wrongful act plays a
be . ive but not an exclusive role. In such cases, to hold the author State liable
~lS . . bl . I: • • h(or reparation of all the injury woul~ be neither eq~lta. e nor I~ conJormlty.wl~
the proper application of the causal link the~ry which ISex~enslvely deal~ With.In
die commentary to article 8. Among the vanous factors which may combine With
die wrongful act to produce the injury, paragraph 2 singles out the negligence or
the willful act or omission of the injured State which contributed to the damage
(subparagraph (a» and the negligence or the willful act or omission of a national
orthe injured State on whose behalf the claim is brought which contributed to the
damage (subparagraph (bj). States may bring such claims on behalf of their
nationals, namely natural or juridical persons, both of which are covered by the
term "national". This factor is widely recognized both in doctrine and in practice
as relevant to the determination of reparation.

Article 7 on Restitution in kind as provisionally adopted reads :-

1. The injured State is entitled to obtain from the State which has committed an
internationally wrongful act restitution in kind, that is, the re-establishment
of the situation that existed before the wrongful act was committed, provided
and to the extent that restitution in kind :

(a) is not mat.erially impossible;

(b) would not involve a breach of an obligation arising from a peremptory
norm of general international law;

(c) would not involve a burden out of all proportion to the benefit which the
injured State would gain from obtaining restitution in kind instead of
compensation; or

(d) would not seriously jeopardize the political independence or economic
stability of the State which has committed the internationally wrongful
act, whereas the injured State would not be similarly affected if it did not
obtain restitution in kind.

It may be recalled that in Article 6 his restitution in kind was the first of the
~ods of reparations listed as being available to a State injured by an
iIlternationally wrongful act. There is, however, no accepted defmition of
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re~titution .. It has been variously defmed as re-establishing the situation
eXls~d p~or to the occurrence of the wrongful act in order to brio that
relatlOns~lp between the parties to its original State as well as establishm g the
re-establishment of the system that would exist, or would have existed ~nt Or

wro.ng~l act had not been committed. The Commission, has opted for the If the
restitutive concept of restitution in kind which aside from b' th PUrelyd h ,emg e most wid 1
a~cep~e . as t~e advantage ~f being confmed to the assessment of a fac e y
sltuat.lOninvolving no theoretical reconstruction of what the situation would tual
been If the wrongful act had not been Committed The C .. have

tru d fi
.. . omrrussion opted for th

res cture e irnnon of restitution in kind bearing in mind that it h d i e
1of article 6 bis spelt out the entitlement of the inj ured State in ana m parag~aph

. " f he i ' Yevent, to full
reparation or t e injury sustained as a result of an internationally wrongful act
It would have been observed that the above mentioned provision clarifies f her
th t ti . . kind comnensati urt era res itunon m nd compensation are susceptible of combined applicati T
sum up the C .. . f h . Ion. 0: omnussion IS 0 t e view that restitution should be limited to
restoration of the Status quo ante-which can be clearly determin d . h'. di . e -Wit out
preju Ice to possible compensation for lucrum cessans.

. Co~pensation, the main and central remedy resorted to following an
mte~~tlOnally wrongful act is the subject matter of draft article 8. Article 8 as
provisionally adopted reads as under:

"The injured State is entitled to obtain from the State which
has committed an internationally wrongful act compensation for
~hedamage caused by that act, if and to the extent that the damage
ISnot made good by restitution in kind.

For the purposes of the present article, compensation covers
any economically assessable damage sustained by the injured
State, and may include interest and, where appropriate, loss of
profits.

To be.gin with it needs to be recalled that compensation is not the only mode
of rep~atlOn consisting in the payment of money-nominal damages or damages
reflecting the gravity of the infringment are also of a pecuniary nature. The latter,
however, perform an afflictive function which is alien to compensation even
~o~gh .a measure of retribution is present in any form of reparation. ThiS
distinction between payment of moneys by way of compensation and payment of
money for afflictive purposes is generally recongnised.

Paragraph 1 of article 8 as adopted incorporates three elements in relation to
compen~ation. T~~se are (i) the concept of entitlement; (ii) the requirement o~a
casual link and (111) the relationship between compensation and restitution In
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. . As to the first, like all other provisions on reparation, .article 8 is couched
of entitlement of the injured State and makes the discharge of the duty

teflllSpensation conditional upon a corresponding claim on the parts of the
of corn
. ,lured State.ill) fiif h . d .praft Article lOon satisfaction as adopted at the forty- t session rea s.

"The injured State is entitled to obtain fr~m th~ State which has
1. mrnitted an internationally wrongful act satisfactIOn for the damage,

~~ particular moral damage, caused by that act, if and to the extent
necessary to provide full reparation.
Satisfaction may take the form of one or more of the following:

2.
(a) an apology;

(b) nominal damages;
(c) in cases of gross infringement of the rights of the injured State,

damages reflecting the gravity of the infringement;

(d) in cases where the internationally wrongful act arose from the
serious misconduct of officials or from criminal conduct of officials
or private parties, disciplinary action against, or punishment of,

those responsible.
3. The right of the injured State to obtain satisfaction does not justify

demands which impair the dignity of the State which has committeed the
internationally wrongful act.

The term "satisfaction" is employed in article 10 in a technical international
sense as distinguished from the broader non-technical sense in which it is merely
a synonym for reparation. Although satisfaction has been claimed for various
types of injurious behaviour including insults to the symbols of the State such as
the national flag, violations of sovereignty or territorial integrity, attacks on ships
or aircraft, ill-treatment of , or attacks against heads of State or Government or
diplomatic or consular representatives or other diplomatically protected persons
and violations of the premises of Embassies or Consulates (as well as the
residences of members of foreign diplomatic missions). Claims for Satisfaction
~ave also been put forward by the State in cases where the victims of an
lOtemationally wrongful act were private citizens of the foreign State.

Satisfaction is not defined only on the basis of the type of injury with regard
~ which it operates as a specific remedy. It is also identified by the typical forms
It assumes of which paragraph 2 of article 10 provides a non-exhaustive list.
"A 'pology", mentioned in subparagaraph (a) encompasses regrets, excuses,
saluting the flag, etc. It is mentioned by many writers and occupies a significant
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plac.e in international jurisprudence. Examples are the "I'm A! " K
"Rambow W ." In·· ong elletS arnor cases. diplomatIc practice, insults to the symbol <l!lcJ
tate o.r Gover:nment, attacks against diplomatic or consular re resen s.of the

otherdlplomattcally protected agents, or against private citizens! at ~hves Or

h~ve oft~n led to apologies or expressions of regret, as have alsoo:~:gnState
diplomatic and consular premises or on ships. Forms of satisfaction suc~cks On
salute to the flag or expiatory missions seem to have di . as the

. C Isappeared Inpractice. onversely requests for apologies or offers th f recellt
. d in i ereo seem to hIncrease In Importance and frequency. aVe

. Another fO?TIof satisfaction, dealt with in subparagraph (b) of para r
IS that of nominal damages through the payment of symbolic g aph 2,
examples are to be found in international jurisprudence. sums. Several

Article 10 bis on assurances and guarantees of non-repetition provides.

. "The injured. State i~ entitle~, where appropriate, to obtain from the Sta
which ha~ committed an mternationajly wrongful act assuraces or guarantees ~
non-repetlton of the wrongful act." 0

.Th~ conseq.u~nces o.fan in.ternationally wrongful act may include guarantees
~gamst ItSrepennon. This particular consequence is however generally dealt with
In the framework of satisfaction or other forms of reparation. All remedies-
~heth.e~ afflictiv~ '" compensatory-are themselves more or less directly useful
m avoiding rep~tltlOn of a wrongful act and that satisfaction in particular can have
such a. preventrve function, especially in two of its forms, namely damages
reflectm.g t?e gravity of the infringement, dealt with in paragraph 1 (c) of article
10 and diSCiplInary action against, or punishment of, officials responsible for the
wrongful act, dealt with in paragraph 1 (d) of the same article. Yet assurances and
guarantees of non-repetition perform a distinct and autonomous function. Unlike
other forms of reparation which seek to re-establish a past state of affairs, they
are future-oriented. They thus have a preventive rather than remedial function.
They furthermore pre-suppose a risk of repetition of the wrongful act. Those
features make them into a rather exceptional remedy, which, in the view of the
CO~missio?, should not be automatically avialable to every injured State,
Partlculary In the light of the broad meaning of that term under article 5 of Part
Two of the draft.

A request for safeguards against repetition suggests that the injured State is
seeking to obtain from the offender something additional to and different frorn
mere reparation, the re-establishment of the pre-existing situation being considered
insufficient.
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8. Draft Code of Crimes Against the Peace and Security
of Mankind: The Establishment of an

International Criminal Court

PART I

lution 47/33, the General Assembly had taken note with appreciation
Byre

sO
II of the report of the International Law Commission (A/471 10) ,

Chapter . fMankind" hi h. ed "Draft Code of Crimes againstthe peace and ~ecunty 0 . ,~c
ted to the question of the possible establishment of an internationaldevo . if• . at jurisdiction; had invited States to submit to t.he Secretary-Gen~r~, I

'ble before the forty-fifth session of the International Law Corr:rrnssIOn,
mments on the report of the Working Group on the question of an

D co C ..
tional Criminal jurisdiction. It had also requested the OffimISSIOn.to

its work on the question of undertaking the project for the elaboration
ue f .. fdraft statute for an international criminal court as a m~tter 0 .pno?ty a~ rom

next session, beginning with an examination of the Issues Identl~ed in .the
of the Working Group and in the debate in the Sixth Committee With a VIew

drafting a statute on the basis of the report of the Working Group, taking into
t the views expressed during the debate in the Sixth Committee as well as

written comments received from States, and to submit a progress report to the
rat Assembly at its forty-eighth Session.

mendations of the Working Group of 1992

In the report of the Working Group of 1992, the view expressed was that the
appropriate manner to establish an international criminal court would be by
s of a treaty agreed to by the States parties, which would contain the Court's

te. The approach recommended by the Working Group was flexible in that
envisaged a court which would not be a full-time body but an established
re to be called into operation if and when required, according to a
ure determined by its statute. In the first phase of its operation at least, the

should not be a standing full-time body. As regards the composition of the
and the appointment of its members, the Working Group's suggestion was

each State party to the statute would nominate, for a prescribed term, one
. led person to act as a judge of the Court. On the question of the nature and

ities of acceptance of the jurisdiction of the envisaged Court, the Working
p's suggestion was that the envisaged Court, should not have compulsory
iction, in the sense 0.£ a general jurisdiction which a State party to the statute

d be obliged to a:ccept ipso facto and without further agreement, nor
.1Usivejurisdiction, in the sense of a jurisdiction excluding the concurrent

iction of States in criminal cases. The Working Group had suggested that
.iurisdiction of the envisaged court should be based on specified existing

267



~ntern~tional treaties in f?rce creati?g crimes of an international cha
including the Code of Cnmes after Its adoption and entry into fo racler
question of personal jurisdiction, the Working Group had stated that ~~,e,On tl.,'h f it ' Inth'lIlp ,ase 0 I S operations, at least, a court should exercise jurisdictio e fil'st
pnvate persons, as distinct from States", As far as the relationship: only oVer
statute of the envisaged court and the Code of Crimes the W ki etween tbt

d
' ' or 109 G

recornrnen anon was that, when drafting the statute of the envisa d roup's
ibili h ge COUrtPOSSI I ity s ould be left open that a State could become a part t .tbt

. h h b ' Y 0 the staWit out t ere y becoming a party to the Code of Crimes, Furtherni tUte
f h C

" ore, the st
o t e ourt and the Code of Cnmes rmght constitute separate inst atute
h idi ruments 't e provi mg the court's subject-matter, jurisdiction encompassed' ' ,With

covered by the Code in addition to those covered by other instruments Th CrImes
?f the Working Group on the desirability and feasibility of establ' ~,repon
international criminal court was considered by the Sixth Commin IS 109 an,lee as ve
valuable and comprehensive and offered an excellent basis for furth ry
the topic. er Workon

Eleventh Report of the Special Rapporteur

Refer~nce may now be made to the eleventh report of the Special Rapporteur
fo~ t~e toplc(AlCNA/449), which concerned the draft statute of an international
criminal Court, and to the written comments received from Member States
submitted with reference to General Assembly resolution 47/33 (AICNAI452).
Relevent material will also be found in the compilation of replies from Governments
concerning the first reading of the Code of Crimes against the Peace and Security
of Mankind (AICNA/448 Add.I). In addition, reference could also be made to the
documents distributed further to Security Council resolution 808/1993 and to the
report of the Secretary-General (S/25704). At the Forty-fifth Session of the ILC
Mr.Thiam (Special Rapporteur), introducing his eleventh report, explained that
he had already submitted at least three reports on specific aspects of the question
of an international criminal Court, but they had been of an exploratory nature and
had been designed to keep interest in the matter alive,

The acting Chairman, speaking on behalf of the Commission, drew the
attention of the members of the Commission to the most important development
since the previous session, namely, the discussion of the Commission's report by
the Sixth Committee of the General Assembly, He stated that the sections oftb

e

report on the project for an international criminal court had aroused the greatest
interest among delegations, some of which had been of the opinion that the
drafting process could be completed within one year, while others had take~ a
more cautious view that Governments had to be able to give indepth consideration
to all the implications of the establishment of such a Court, He classified th~t;
clear-cut majority had been in favour of de-linking the International CrirJ11n

268

Code of Crimes against the Peace and Security of Mankind,
ort and the en enerall accepted that, once completed, the Code ~h~uld

(bough It ha~ be g ~ lied by the Court, Because of the pnnclple
be one of ~he In~t~~e:~~e~o be~::~nderstood as written law-the Co~rt should
"",llum crtmen Sin to ~ase its decisions on rules of customary law, With regard
flat be call~d upo~ the proposition that the jurisdiction of the Court
tojurisdictlOn ratlOne,ped~s~dna:isand not to States, had received unchallenged

ld apply only to \0 IVI U ,
shoU
opport, 11 that in a carefully drafted resolution, the

It will be u~~fu~:;rgei~~nr~~: Com:nission a clear mandate, expressed in
General Assem Y ,

aph 6 of its resolutlOn,
paragr

It provides that the General Assembly: "
" uests the International Law Commission to contInu~ Its work on
~eq estion by undertaking the project for the elaboratIOn o,fa,draft

t~:~~~ for an Intenational Criminal Court as a ~at~er of pno~lty as
~rom its next session, beginning with an examIn~tlOn of the I~sues
identifies in the report of the Working Group and In the deba~e 10the
Sixth Committee with a view to drafting a statute on ~he baSISof the
re ort of the Working Group, taking into account the views expre~sed
during the debate in the Sixth Committee, as well as any wntten
comments received from States, ,and to sub,mlt,~progress report to the
General Assembly at its forty-eighth seSSIOn,

The draft statute had been distributed well in advance, In vi~Wof the urg~ncy
ofthe matter, Mr. Thiam (Special Rapporteur) focused on certain general points.

Main Features of the draft statute
The main characteristics of the draft were, first, its realiam, in that it tried

, . h f h C ission which had opted for
mostly to savour the spint and approac 0 t e omrm

d bl t anent and of modest cost.
an organ with structures that were a apta e, no perm, .
Fot this purpose, the draft does not cover all the org~ns ~sually to be fo~n~ 10
criminal jurisdictions. For instance, there is no investigation organ ,funct~on1Og
separately from the individual organ. The draft intodu~ed ,a~ystem 10which the
proceedings are instituted by the Court itself, i ,e. by the JudiCial organ, mo~t often
in the course of the hearing. Thus so far as prosecution is concerned, this ?raft
does not propose to establish a department headed by a public prosecut~r aS~lsted
by a whole army of officers which the functioning of ,suc~ an organ ImplIes. It
advocates a flexible solution, i.e. leaving prosecutIOn 10 the hand~ of the
complainant State. The draft took account of the existence of other ?od~es. That
Wouldcertainly meet with the approval of those who have al~ays maintained that
it was not possible to disregard, in particular, State sovereignty.
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It will be borne in mind that the jurisdiction of the Court is not exclusive b
concurrent, each State being capable either to judge itself or to releg~te Ut
defendant to the Court. This choice seems to have won the support of the majorit a
in the Commission. Moreover, jurisdiction depends on the consent of the t 'j

States; the complainant State and the State of the territory of the Crime. The' drW;
is flexible, for it did not make referral of a case to the proposed court mandat a t
but left it to the discretion of States. It also proposes a body of modest proportioor'j

d i . c h ns,easy an mexpensive to run=-reatures t e Commisson had always wanted to s
. d i daf eeIncorporate In art statute.

Main parts of the Draft

The draft is divided into three main parts, a general part and two other parts
dealing with organization and functioning, on the one hand and procedure on the
other. The general part addresses itself to two questions-the jurisdiction of the
Court and applicable law. Under the draft Statute, the Court would not have
exclusive jurisdiction. The idea of exclusive jurisdiction has not received broad
support. The court's jurisdiction would also be subject to the agreement of the
States most directly concerned-the state on whose territory the alleged crime
had been committed, and the State of which the perpetrator of all alleged crime
was a national. Those two States are the most important, but the possibility that
the agreement of other States might be required could also be considered.
Jurisdiction would also be limited to individuals. The Court would not have the
mandate to try international organizations or States.

The States whose agreement would be required were confined to two broad
groups, once under internal law, jurisdiction in criminal proceedings was
governed by two principles, neither of which could be excluded since they were
essential for the proper fuctioning of the Court. The principles in question were
territorial jurisdiction and personal jurisdiction. Personal jurisdiction is designed
for instances in which, as sometimes happens, a State, deeming that its fundamental
interests or those of its nationals were at stake, in a given case, decides that it
should try the case. Personal jurisdiction would allow it to do so. The draft could
not exclude one of the two approaches. For this reason, jurisdiction is conferred
both to the State in whose territory the crime is committed and the State of which
the perpetrator is a national. The draft therefore proposes that, until States adopt
an international criminal code, offences within the jurisdiction of the Court
should be defined by agreements between State concerned. Any State may also,
at the time of its accession to the statute of the Court or at any time, define the
crimes over which it recognizes the jurisdiction of the Court. Similar approach
which seems more flexible, was proposed in the draft statute of the Internation~l
Association for Penal Law, adopted in Paris on 16 January 1928 and revised In
1946.
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I"cable Law . . f th
pl. d the recommendatlOnS 0 e
So far as the applicable law IS c~nc~:ne as that such law could deri ve only

rnission's Working Group, whose view I w h d been followed by the Special
J1l I tions and agreements, a
J1l internationa conven 1 h f would try only such crimes as were

frO orteur. The proposed Court, t ere or:, d given rise to lengthy debate in the
~fiPP d in those instruments. The matte.r. a

h
.. n of Special Rapporteur, thede Ine T and In t e OpIn1O

rnission, but the pr~val In~- I' h ld be limited to international
COrn . h t the applicable aw s ou . th t.._.•ll·Stic-vlew tab however expressed the view aIt""' ts Some mem ers, .
conventions and agreemen .. . les of law could in certain cases also ~onstItute
L_th custom and general pnnclp I· the draft articles those notlOns have
~. li ble law Consequent Y In h ttsource of app rea . ble the Working Group to review t e rna er.
:een placed between brackets to enba d. egarded for it was difficult to see how

.d t lly was case-law to e isr ,
or, inci en a, t d from applying its own case-law.

a Court could be preven e
anization and Functioning of the Court .. .

Org . . of the Court is governed by two pnnclples.
The organisation and functl~m~gd·· f the Court: (b) the non-permanent

t ture of the juris rctron 0' t
<a) the permanen ~a f ctors have to be reconciled: the Court mus
functioning of a~ll~so~g~s. Two a ~umber of matters still to be determined, but
tlave permanent junSdlctlOn ov.er . The resent draft is an attempt to carry
it should not operate on a full-time b~~IS. t C~mmission's concern that a small
out these two aspects, while res~~.nhIn; SOfar as the actual composition of the
inexpensive body should.be esta ISI~ . tObeelected as is the general rule in
Court is concerned, the judges wou no . t db; their respective States of
international organizations, but would b~ ed Nati e s would then prepare a list in
origin. The Secretary-General of the U~lte a Ionwould not work full-time, but
alphabetical order of the judges ~oapPOInted. ~hey d s This approach received
would be designated to try speCific cases on given ay .
serious criticism in the Commission.

Composition of a Chamber of the Court
. . f h ber of a Court since it is not feasible

It is necessary for compositron 0 a c ~ .. ' len of the court at
for all the judges appointed by States parties to SIt 10 the :that~hamber should
the same time. Therefore, the Special Rapporteur Prol~o~;hi her or smaller. Such
be composed of nine judges, though the number cou g. db
judges would be selected by the Preside~t of the Court from thea~~~~::~~o th:
the Secretary-General ofthe United Nations whenever a case w
Court.

cm:~a~~!~:e~i:oS~~,!::~~':;:~~~t~t;~~~dc~::~~i:::~~~::~~~~~~
271



• - •• ~u •• U<1LJUnalot a St fI .
come came could ate rom which the alleged
territiory the crime ;~: cb:n:~~~t~d, not cO~ld a j~dge from ~~~~~r~or Of the
by all the judges sitting in pI e. The PresIdent hImself Would be electndW~ose
U . d . enary or by a· e e thnrte Nations General Assembl COmmIttee appointed either I er
shal~ c?nstitute the Bureau of the lor by the General Assembly of Judges by ~he
admmlstrative and financial fun (ou~and shall take all decisions conce '.WhICh
also be established whose me ~ ionmg of the Court. A larger Committrnlng the
State parties. This Committee :o~~~ would be elected by repreSentativ:se COUld
(s). It would be authorized to then elect the President and Vice P ~f the
of the Court and in parti Ioversee the administrative andfinancl·al - reSIdent

, ICUar to app th manage
submission to the Gen 1A' . rove e draft budget of the C b ment

. era ssembly S h I ourt efo .
~peclal Rapporteur, would how . uc a arger committee, in the vi~w re Its
mter-State court ever be too cumbersome and bette . of the

. r SuIted to an
Court's procedure

The proposed Court's procedure foll .
~f: case to the Court, investigation and t~;~~ ~anous stages, including referral

e oretheCourtonlybymeansofa~o . na stage. A case would bebrou ht
reference may be made to the draft art ~plamt mad~ b~ a State. In this connecti~n
a complaint should be drafted. icles for and mdlcation of the way in which

System of investigation

. T~ere ar~ two main systems of investi ati ... .
m which the Investigation is entrust d t g on. One IS the mqulsltorial system,
who had excessive powers and h. . e o. one person, the examining magistrateth IS InvestIgatio . ,
o er system is the adversarial syst d n I~ surrounded with secrecy. The
out openly and publicly by the c rte~, u

l
n er which the investigation is carried

. I ou Itse f In th fsimp est COurse was that the i . . e case 0 the proposed Court the
C e InvestIgatio h ld be car-t 'ourt. That did not however m th n sou. e carrIed out publicly by the
f " ean at where crrco some complexity the P·d' umstances required or in cases, resi ent of the C rt

members to form a commissl·o f. . ou could not appoint some of the
. .. n 0 InvestIgation A
InvestIgatIOn procedure should b . s a general rule, however, the

. e conducted by the trial court
The trial stage Would commence onl . .

up. Under some legal system c . Y wh~n the Indictment had been drawn
h s, alter the mvestlg ti h .c arge of the prosecutl·on d a IOn, t e Procurator General rn

raws up an indo t ..
aCcused and any interested. IC rnent which IS then notified to the

partIes and on th b . .. . )
process takes place For th In .' e asis of the indictment the tria
h . e ternatlOnal C· . ,

t at a more flexible system-th ... nmmal Court, it has been proposed
and flexible bOdy-should b : majonry In the Commission favouring a small
before the Court would e a popted, Whereby the State bringing a complaint

assume respo ibilinSI I rty for conducting the prosecution.
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at procedure would preclude the need for a Prosecution Department, with all
attendant legal staff. Such a procedure entails a lengthy process. If responsibility
the prosecution is however placed on the State bringing the complaint, and that

tate has to assemble the evidence and produce it before the Court: the result, in
tbe final analysis, would be virtually the same. What mattered most m the opinion
f the Special Rapporteur, was for the Court to arrive at the truth by whatever

~ans it could be established.

PART - II

Summary of Discussions held in the Commission

The members while initiating the discussion in the Commission were
unanimous in thanking Mr. Thiam for his Report. Some members had dealt
elaborately with issue of 'Status of the Tribunal'. The general approval of the
members was for the Court to be an organ of the UN or at least a body set up and
functioning within its framework. In this regard, among other examples, a recent
report by the European Parliament on the establishment of an international
criminal court for war crimes was cited and it was proposed under the UN system
with emphasis being placed on the need to move towards universality. However,
some members expressed the view that " a desire for concrete results had
led to unsystematic treatment of certain issues. A rewording of some of the
provisions on the applicable law, the competence of the court and the procedures
to be used within the court, for example, might serve to highlight better, including
forthe benefit of the General Assembly, the position of the Criminal Court within
the UN system as a whole."

Majority of the members, however, agreed with the Special Rapporteur s
general approach as reflected in the statement in paragraph 4 of the report that the
aim should be to establish "an organ with structure that are adaptable, not
permanent and of a modest cost." They found this to be somewhat an idealistic
SOlution; but it signified the general direction in which the Commission should
rnOve.

As regards the procedure for the appointment of judges (article 12) some
::embers pointed out that it may "result in a veritable armada of judges"and , for
F at reason, members suggested to "provide from the outset for modest structure".
s~her it was also su~geste~ that in appointing judges.jhe tr~ditional principles
I uld be observed, including those relating to representation of the different
eg~l systems and different regions and also the principles that more than one

nabonal from the same State could not sit on any organ which tried the accused.

Significantly, as regards the penalities, some members favoured the application
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of.penalities provided ~or in the criminal law of the State on whose terrir
cnme had bneen corrurutted. It was generally agreed by members that c ory the
o.n matters of essentially technical and procedural nature should b:~~un:ence
simple, It was also noted by them that provisions relating to techn .lattve\y
procedural aspects would account for 70 to 80 per cent of the pr '. Ical and
draft statute under consideration, while the remainder 20 to 30 OVISlonsof the
diffi It .d I . per cent wer h

I~U resi ua questions on which much work still has to be done e t e
consituted the substantive aspects of the draft statute. as these

Some members referred to the difficulties existing in the
harmo .. . . d" I process f~Izmg}uns Ict~ona issues. Formulation of article 5 was stated t b . 0

confusing as It dealt with both jurisdiction ratione personae and with' ~ d~h~t1e
rati teri I ld b juris ICbon~ne ma enae. t wou e difficult to accept that States could b .
tr~at~es or unilateral instruments, indicate what offences should b ~ SpleclaI
with th . . di f e mc udedIn e juns tenon 0 the Court. Accordingly, it was pointed out b th
members that the effectiveness of the Court depended on the . y es b t ti .. I I existencs of
u s an ive cnrruna .egal aspects without which it would be vey difficult ind

for the court to function at all. eed

The Sp~cial .Rapporteur while summing up the discussion wished to focus
?n ~hr~e~aIn points : the relationship between the Court and the United Nations'
jurisdiction and the applicable law, and the functioning of the Court. He noted that
there was.general agreement on the need for a link between the Court and the UN.
He al~o dl~ not favour r~gi~codification of principles relating to applicable law,
especlal.ly m an area which ISconstantly changing. Accordingly, he favoured that
the applicable law should not be limited to agreements or conventions but should
also include the general principles of law, custom and even in some cases,
national law: Accordingly to him jurisdiction could be dependent on acceptance
by.the State In whose territory the accused was found, for if the Court were to try
to judge the accused without such acceptance, it would constantly be judging by
default.

In conclusion, the AALCC Secretariat concurs with general approach of
comments provided by the Working Group. Further, for the effective operation
of the Court, technical and procedural aspects as applies in different legal systems
should be harmoniously adapted. Even at this stage, the AALCC Secretariat is of
t~e .vie~ that the issues relating to jurisdiction and appicable law would pose
dlff~c~I~les. One way to overcome this uncertainty is to provide a measure .of
flexibility to the Court itself while deciding these matters. The AALCC Secretariat
notes carefully that this is an area which is constantly experiencing rapid
transformation in the light of new political and economic developments. Because
of these the responsibility and the manner of effective functioning of the Court
assumes greater significance.
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PART III

Report of the Working Group on a Draft Statute
for an International Criminal Court

Th Working Group on a Draft Statute for an International Criminal Court
e n 17 May and 16 July 1993 pursuant to a decision taken by the

tpet bet~ee 1 Law Commission The mandate given by the Commission to the
]nternatlOna '. luti 47/33 frkin Group was in accordance with General Assembly reso ution 0

2S0Nov:mber 1992 which inter ali~ w~s d~v~te~ t~ the question of the possible
bli hment of an international cnmmal Junsdlctlon and sought comments on

esta IS rt of the Working Group concerning this topic. The resolution had
cbe repo . . . aki

ted
the Commission to contmue ItS work on the question by undert mg

reques . . I" Ithe project for the elaboration of a draft sta~ute for ~n I~tern~tlona cnm~na .court
atter of priority as from its next seSSIOn,begmnmg with an exammatlon of

asam .' db' hthe issues identified in the report of the Working Group an~ In the e ate In t e

S
. th Committee with a view to drafting a statute on the baSISof the report of the
IX . db' hWorking Group, taking into account the views expressed dunng the e ate In t e

Sixth Commitee as well as any written comments received from States, and to
submit a progress report to the General Assembly at its forty-eighth session.

The Working Group had before it the following documents: (a) the report of
the last year's Working Group (N47110, Annex) : (b) eleventh report of the
Special Rapporteur (NCNAI449) : the comments of governments on the report
of the Working Group (NCNAI452 and Add.I): Chapter B of the topical
ummary of the discussion held in the Sixth Commitee of the General Assembly

during the forty-seventh session; the report of the Secretary-General pursuant to
paragraph 2 of Security Council resolution 808 (1993) (document S125704)and
a compilation prepared by the Secretariat of draft statutes for an intenational
criminal court elaborated in the past either in the framework of UN organs or by
other public or private entities.

After generally considering series of draft provisions, the Working Group
decided to create three subgroups dealing, respectively and primarily with the
fOllowing subject-matters: 1 (1) Jurisdiction and Applicable Law (2) Investigation
and Prosecution (3) Cooperation and Judicial Assistance. The preliminary
consolidated text elaborated by the Working Group is divided into seven main
pans : Part 1 deals with the establishment and composition of the Court; Part 2 is
on jurisdiction and applicable law; Part 3 is on investigation and commencement
Of prosecution; Part 4 deals with the trial; Part 5 is on appeal and review; Part 6
--~------------Revised Report of the Working Groupnn the Draft Statute for an International Criminal Court, NCN.41

lJ490, 19 July 1993.
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is on international cooperation and judicial assistance, and; Part 7 is on enforcem
of sentences." The draft is termed as "Draft Statute for an International Crimi ent
Tribunal. This is justified by the Working Group on the argument that the th~l
~rga~s c~~templa~e~ in ~he draft, namely}he "Court"or judicial organ, th~
Registry or administrative organ and the Procuracy" or prosecutional org

had, for conceptual logistical and other reasons, have to be considered in the dr;
statut~ as constituting an international judicial system as a whole. In its repo~
Working Group has more clearly specified various provisions with commentarie
for the effective functioning of the Court. It may be recalled here that last year':
report had three parts dealing essentially with (a) jurisdiction of the Court and
applicable law; (b) organization and functioning, and (c) Procedure.

The Working Group while examining Part 1of the draft statute (which deals
with the establishment and composition of the Tribunal) opts to deal with it in
several groupings according to their subject-matter. Accordingly, Articles I to 4
refer to aspects closely linked to the nature of the Tribunal and deal with its
establishment (article 1), its relationship with the United Nations (article 2), its
seat (article 3 )and its status. The divergent positions as regards the Tribunal's
relationship with UN still remain-should it become an organ of the UN or should
it have a link with the UN through treaty of cooperation? Both the options have
been provided in the draft within brackets for final resolution.

Article 5 specifies the various organs of the Tribunal, namely, "The
Registry"and" The Procuracy". Subsequent provisions relating to qualifications,
elections and independence of judges did not present any difficulties. As to the
relatively long period of 12 years for the term of office of the judges provided for
in paragraph 6 of article 7, it was agreed in the Working Group that this should
be considered as a sort of trade-off for the prohibition of their re-election. As
regards the 'independence of judges' the Working Group took into.account the fact
that the Court would not be a full-time body. This is why article 9, without ruling
out the possibility that the judge may perform other salaried functions (as also
contemplated in article 17) also endeavoured to define the criteria concerning
activities which might compromise the independence of the judges and from the
exercise of which the latter should abstain. It is pointed out that a judge of the
Court could not be, at the same time, a member or official of the Executive Branch
of Government. The AALCC Secretariat is of the view that the issues relating to
independence of judges in relation to an internal function of State needs to be
examined carefully. Because in certain states functions performed by an Executiv~
and a judicial branch are bordered on a very thin line of difference. Although It

2. Ibid., p.4; It is to be noted that some of the provisions are still between square brackets either because the
Working Group could not yet find general agreement either on the contents of the proposed provision or
on its formulation, or in order to receive guidance from the General Assembly.
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b the Working Group that in case of dou?t the Court ~hould dec~de th~s

h
y amifications of dealing with an essentially domestic matter Vls-a-VlS

r t e r . .
It ~d its independence needs careful conslderatlOn. .

. I 12 on election and functions of the Registrar and article 13 on the
,bJt1~~ functions and powers of the Procuracy deal with the two other

COfllPO~~~;hcompose the international judicial system to be est~blish~d. The
~s is the principal administrative officer of the cou,: and IS, unlike the
Jleglstrar.. 'ble for re-election. Similar regulations are applicable ~oProcuracy
jUdges,e Igl main functions will be the investigation of the cnme and the
_I.n whose . .' I ith th•••••. . f the accused. The AALCC Secretanat posinve y concur WI e~.;ecuuon 0 . ,. d d.,.-- . t dbythe Working Group to preserve me Prosecuuon s m epen ence. wsenuncta e . . I' f

idi g that he should not act in relation to complamt mvo vmg a person 0
bYpraVI I~ .
bis/her natlOnahty.

Articles 14 to 18 deal with aspects related to the beginning and end of ~he
. 's f nctions and to the work of the judges and the Court and the performing
judgesu , .. latinz t. f ti The AALCC Secretariat notes that the provisions re a 109 0of their unc Ions. . .
"'Lo f Office" (Article 15) requires the concurrence of two-thirds of Judges of

~:~rt and this provision differed from the corresponding article of the S~atute
the International Court of Justice (article 18). According to the latter a Judge
ly accepted dismissal if, in the unanimous opinion of the other members of t~e

Court he had ceased to fulfill the required conditions. The AAL~C Secretanat
supports a provision relating to Review of the Statute (Article 21). The
commentaries provided in the Report of the Working Group ho~~ver affirm that
the place of Article 21 on "Review of the Statute" is still provisional.

The Part 2 deals with the very crucial aspects of "Jurisdiction and Applicable
Law." The Working Group terms this part as "the central core of the draft statute".
From the point of view of the crimes which may give rise to. th.e ~o~rt's
jurisdiction, articles 22 to 26 lay down, basically, two strands of jurisdiction,
which are based on a distinction drawn by the Working Group between treaties
Whichdefine crimes as international crimes and treaties which merely provide for
the suppression of undesirable conduct constituting crimes under national law.
An example of the first category of treaties is the International Convention against
the taking of Hostages of 17 December 1979. Examples of the second c~tegory
of treaties are the 1963 Tokyo Convention on Offences and Certain Acts
Committed on Board Aircarft (14 September 1963) as well as all treaties dealing

ith the combating of drug-related crimes, including the 1988 UN Convention
19ainst illicit Traffic in Narcotic Drugs and Psychotropic Substances (19 December
1988). The AALCC Secretariat concurs with this categorization and it further

ggests that the Court itself may be given an option to rule on the desirability of
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including or excluding a treaty or convention for exercising jurisdictio
should be, however, subject to principles enunciated in the Statute itsel~" 10is

Article 23 deals with the ways and modalities in which States may
C ," d' . accept thourt s juns tenon. The Working Group presents three alternatives. AJt . e
A hi h i t d" . ." ernatlvw IC IS erme as opting In system, does not confer jurisdiction ov e

. . ercerta'cn~es aut?~atIcaIJy?n the Cou~ b~ the sole fact of becoming a part to the Sta In
but, In addition, a special declaratIon ISneeded to that effect.Similarly Alte .tute
Band C were possible formulations discussed in the Working Gro rnahves
AALCC S '. f . up. Theecretanat IS 0 the view that the basic principle underIyin h

I . h Id fl . g t esea ternatives s ou re ect the consensual basis of the Court's jurisdiction A .
24 II h di . c . rhclespe s out t e con mons lor States which have to accept the Court'sJ' urisd' .. '. IChonIn a ~Iven case un~er article 22 for the Court to have jurisdiction and Article 25
provI~es for the cases referred to the Court by the Security Council. Th
Workmg Group felt that provision such as this one was necessary in order te
enable the Security Council to make use of the Court, as an alternative to

establishing tribunals ad hoc. Article 26 lays down the second strand ofjurisdictiono
allowing States concerned to confer jurisdiction on the Court in respect of other
international crime not covered by article' 22. It is further pointed out that article
26 refers to "crimes under general internationallaw"and defines this category
probably for the first time in connection with individual responsibility, as "crimes
under a norm of international law accepted and recognized by the international
community of States as a whole as being of such fundamental character that its
violation gives rise to the criminal responsibility of individuals."This paragraph
is intended to cover international crimes which have their basis in customary
international law and which would otherwise not fall within the Court's jurisdiction,
such as aggression, which is not defined by treaty but by the UN Declaration on
Aggression, genocide, in the case of States not parties to the Genocide Convention,
or other crimes against humanity not covered by the 1949 Geneva Convention.
The Working Group noted with regard to its inclusion that it seemed inconcei vable
that at the present stage of development of international law, the international
community would move to create an international criminal court without including
these crimes under the Court's jurisdiction. The other category of cri~es
contemplated by Article 26 related to the distinctions between treaties whIch
define crimes as international crimes and treaties which merely provide for the
Suppression of undesirable conduct constituting crimes under national la~.
Article 28 deals with "Applicable Law" sources of which are Stated to be thIS
statute and applicable treaties.

of-The Parts 3, 4, and 5 of the draft statute deal with the procedural aspects
investigation and commencement of prosecution, the trial and matters relating t~
appeal and review respectively. The Working Group noted that "the interests 0
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. ational community in providing a universal mechanism forpros.ecutin~,
l.nt~~ and determining international crimes where~er they occur wel~?ed In

pO"l~IO: making this particular treaty institution avatlable to all States.

(Jvo AALCC is of the view of that while embodying these p~~ced~ral ~spects
The ust be had to the different legal mechanisms prevailing In dlffer~nt

regard mwould be necessary in the interest of community of States to h~omze
Stales. I~ . I I mechanisms relating to procedural aspects. In this regard,

comma aw . f h h I
~ d 7 of the draft statute constitute an Important c?mponent 0 t ~ woe.
parts

6
an. I deal with matters relating to "International Cooperation and

'Jbese arnc .es "and "Enforcement of Sentences" respectively. The AALCCc.~· ial ASSistance an .
Juu

lC
. ith this procedural mechanism and endorses the commentanes5eCfetanatconcurs WI

provided by the Working Group in Parts 3, 4,5,6 and 7.

C. The Law of the Non-Navigational Uses of
International Watercourses

At its Forty-third Session the Commission adopt~d on First Reading an entire
f d aft articles on the topic which was transmitted through the Secretary-

Ge:erar to Governments for comments and observations, with the request that
h comments and observations be submitted to the SecretarY-c:'eneral by. 1

January 1993. At its Forty-fifth Session the Commission ~ad before It the S~eclal
Rapporteur's first report before commencing second reading of t~e draft articles.
The Commission also had before it the comments and observations on the draft
ricles received from few Governments.

The Special Rapporteur's report analyses written co~ment~ and observations
Jeceived from Governments. The report raises, inter alia two Issues of a g~nera1
character whether the eventual form of the articles should be a Convention or

odel Rules, and the question of dispute settlement ~rocedure. The report also
examines articles 1 to 10 of Parts I and II of the topic.

While analysing the draft text the Special Rapp~rteur, m~de a refere~ce to
developments since the Commission's completion of First Readmg. The particular

ferences were made to the result of the United Natoins Confere?ce on
vironment and Development (UNCED), the Convention on the Protection .an~

Use of Transboundary Watercourses and International lakes signed at Helsm~
17 March 1992, and the Convention on Enviornmental Impact Assessment 10

l'ransboundary Context signed at Espoo, Finland: on 2~ February 1991 ..He,
ever, observed that nothing in the abovementioned Instru~ents reqUl~ed
mental change in the text of the draft as it stands after completton of the FIrst
ing.
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The report briefly deals with the question of what form the draft text sho 1
take i.e. whether as Framework Convention or Model Rules. According to vieUd
expressed by the Special Rapporteur, "the utility of the Framework Conven/'s
approach is a function, in large measure, of the width and breadth of l?n
ratification, the utility of the model rules approach largely a function of t~S
strength and depth of the endorsement of the rules that the Commission .e
prepared to recommend and the General Assembly is likely to endorse".' ~s
views expressed by the Special Rapporteur, however, did not express a preferen e
for either of these approaches. Advocating of Framework Convention approac~e
as the report points out, to a certain extent forecloses "some expectation of
widespread a~ceptance. This is however, subject to "a willingness to sUPPOrta
recommendation for very stron$ endorsement of the work product by the General
Assembly." Model Law, on the other hand, would facilitate inclusion of more
specific guidance.Y'The report leaves this qustion at this stage and attempts to
highlight objectively the possible preferences between the two approaches.

The views expressed by few countries on this question in their comments
and observations could be briefly assessed. Germany supports the idea of
framework agreement as this approach does not deny contracting parties the
opportunity to deal with the specific characteristics and use of a certain
international watercourse by means of bilateral and multilateral agreements, it
supplies them with general principles and thus establishes a minimum standard.
Turkey also supports this view on account of the variety of geographical
locations, hydrological constructions, demographical qualities and characteristics
of international watercourses. The 'United States in its comments proposes the
structure of the draft as a framework document in order to guide watercourse
states in developing management practices tailored to their circumstances. We
see that there is some kind of unanimity in accepting draft text as a Framework
Convention'. The approach of the Swiss Government, though similar at the
outset, defines this question more succinctly. It assumes that "most of the
substantive rules contained in the draft are supposed to reflect customary l~w,
while procedural rules, by their very nature, fall in the catrgory of the progreSSiVe
development of international law,"!

In the discussions at the Commission the majority of members favoured ~
Convention rather than Model Rules. According to many of them importanc~ 0

the matter warranted the conclusion of a multilateral treaty. Ambassa he
Koroma expressed the view that the ultimate decision would depend on t e

Me Robert
First Report on the Law of the Non-Navigational Uses of International Watercourses by .
Rosenstock. Special Rapporteur (A/CN.4I45I 20 April 1993)
Ibid. '
Comments and observations received from States (A/CN.4/447. 3 March 1993). p.44

I.

2.
3.
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. . , rdin to him if the draft articles were
ity of the Commls~lon ~ work. Acco ~ themselves to the international
ced these would mevltably recommend his clear preference for a draft

aPrnunity. Professor Tomuschat expressed' to him many of the provisions
c;Ornvention rather than Model Rules. ~~c~rc~~~d become fully effective only
~~t with procedural mechanisms fW l~ I he argued could realize their full
~ k f treaty' dra t arnc es, ' .

'thin the framewor 0 a b d' d . an instrument having bindmg force.
.f th Y were em 0 ie tn M Idritential only 1 e . f d by the Special Rapporteur, r. ns

~lhile accepting the reasomng Pkut orwema:ntor convention which would guide
".. h f m a framewor agre
favour~d t e

d
°af

rf of specific agreements on common watercourses.
t,ates 10 the r mg " .

. rteur makes a reference relating to "dispute settlement in
The SpeCial Rappo . f the Commission to the fact that. II h d aws the attention 0

, report. Speclfica y, e r d the Commission to address further the
number of. Gove~me~ts havs:t~;;~ent provisions. While sharing in full the

question of mcludmg dlsp~te f McCaffrey points out that it would be an
views of his pr~de~essor, ro ~sso~ission to recommend a set of provisions on
important contnbu~lOn for the om . th event the Commission decides to
fact-finding and dispute settleme~t :~n femembers in their comments outlined
teCommend a draft treaty, The. m~Jon dYo. h a measure relating to fact-

bl . lved in mtro ucing sue
practical pro ems mvo h di te settlement clauses providing for

di I be recalled here t at ISpU . .fin mg. t may.. . ' I ded by the precious Special Rapporteur m
mandatory conciliation had been me u d further because of want of time,
his sixth report (1991) ~d ?ad not bee:tt~~~:eds of populations increased and
The current report had indicated .that the use of international watercourses

ater resources became scarce, ?ISputes on, ortions if they were not
ere likely to proliferate and might assume serious prop

resolved at the technical level.

Many members of the Commission obser~ed thbatwat~r cdo~nrseeascwhcera~:i;:~~~
hi ry might e reqUIre I .and a specific dispute settlement mac me d i Article 33

context it was observed that the means of dispute set~lement note d :nd disputes
ofthe Charter would always be available to the parties concerne d th t

id f It was also argue a
relating to the uses of watercourses under consi era IOn: . s rather than
SUchdisputes could more effectively be resolved by polItical mean ,
by adjudication.

Some of the members who were of the view that dispute settlte.m~nt clhauselds
, id d th t the CommlSSlOn s ouhould be included in the draft articles consi ere a . f

t complete its work on the draft articles before turni?g to the fq~estlobn? --
, I d t the estabhshment 0 nver- asm

dispute settlement, Ref~re~ces w~re a so ma ~.o Basin Authority, the Gambia
~rnmittees and other slmlolarbO~leSt~s~~:~hel~:rnational Commission for the

VerBasin Development rgamsa 10
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Protection of the Rhine against Pollution, and the machinery in the Danube b '
The AALCC Secretariat is of the view that a dispute settlement mach,asl1l,
whatever form it takes, is very desirable, Inery

The report of the Special Rapporteur mainly considered articles 1to 10 of h
draft text. The Special Rapporteur on the basis of comments by Govemme t e

c h ' 'I 1 H nts,saw no reason lor any c ange In artic e , owever, some Governments in th '
comments, had reopened the question of the appropriateness of the teelf
"Watercourses". In the light of the fact that the term was the result o;m
compromise, the Special Rapporteur was of the view that it would not be pruden~
to change the term. A suggestion that the term "trans boundary waters" be Used
because of its use in a recent convention namely, Convention on the Protection
and Use of Transboundary Watercourses and International Lakes of 1992
(International Legal Materials, Vol.XXXI, p.I312) was referred to. In the course
of the discussion it was suggested in the Commission that article 1 did not reflect
a proper balance in the relationship between navigation ana other uses of
international watercourses. Further, the point was made that the concept of
integrated water resources management, as recognised in paragraphs 18,8 and
18.9 of Agenda 21 of the Rio Conference, should be incorporated in article 1,
paragraph 1.

As regards article 2 (use ofterms) the Special Rapporteur raised two crucial
issues. Firstly, he recommended that the phrase, "flowing into a common
terminus"in subparagraph (b) be deleted. In his view that notion of "common
terminus" did not seem to add anything to what was already covered by the rest
of the subparagraph and could be confusing. If retained, the phrase risked the
creation of artificial barriers to the scope of the draft articles. Secondly, he
proposed in his report that he was inclined to include "unrelated confined
ground waters" if the Commission agreed.

As to the reference to "flowing into a Common terminus" in paragraph (b) of
article 2, several members disagreed with the Special Rapporteur's proposal for
its deletion. While expressing their views the members felt that this requiremen:
had been included to introduce certain limitation upon the geographic scope .al
the articles, the fact that two different drainage basins were connected by a ~an
would not make them part of a single "watercourse" for the purposes of artlcle~
It was further pointed out that in a State where most of its rivers were connect~l
by canals, the absence of the requirement of common terminus would turn n
those rivers into a single system and would create an artificial unity betW~eh
watercourses, A common terminus criterion would, also help to disti~~ISw
between two watercourses flowing alongside each other. In view 0: thiS ehe
members reserved their positions pending further careful examination of t

Th AALCC Secretariat considers that the
, the Special Rapporteur. e .

by .' S SI'gniflcant and should be retained.in questlOn 1
~ the inclusion of "unrelated confined

ManY members al~o did not f~:~r"unrelated groundwaters" could ~e
ndwaters" .They did not sefe t whi ch constituted "by virture of their

~ f system 0 wa ers . hivisaged as part ~ a, hi" And if there was no physical relatIOns :p,
'lcalrelationship a umtary woe " h le? The Commission's attentlOnys b rt of a unitary w 0 . ,

'II could such waters e pa, f nfined groundwater evolved quite
drawn to the fact that the ISS,uest~ c~oundwaters was more akin to that

,ecently. Moreover" th~ law relatl;a~ res;urces, especially oil and natural ~as,
verning the explOltatlon of natu b s for not including proposals relatmg

f d by few mern er , blother reason men tone h ' lusion would require consideta e
togroundwater~ in the dra~tw~~~:t s~~ce:~~~mmission's goal of completing the
_~raftingofartlcle,delaYIng p A dingly several members of the~ 'I by next year ccor ,

ond reading of the artic es " 'I' h time as they had been able to
. d th ir posItion unti sueommisIOn reserve e b d rtaken by the Special Rapporteur.

nsider, next year, the further study to heunldebeI'ncluded in the topic is an issue
fi d roundwaters s ou .ether or not con me g, ' Th AALCC would recommend reservation

ich requires careful consideratIOn. e
decision until further study is presented.

, d'fications in article 3 concerned two issues
The observations re~atl~g t~ mo lciable" with "significant" and the question

-replacement of the adjective appre ts Regarding this change two
of bow to deal with existing watercours~ agree men rted by many members, was
different views were expressed, One View, SUi1~yond the mere possibility of
that, in all cases adverse effects or h~rm we; th t what was really meant was
appreciation" or "measurement, and Itwas c ear a li ible but which yet did
significant" in the sense of someth!~g that wi~'~~rt ~~!~~~ant", "Appreciable"

not necessarily rise to the level of ~ubstant h f t reading contained two
according to the commentary ?ro~lded for ,t ~ lr~ t ction ~r measurement,
elements~the possibili~y of objective a~preclatl~:'he~e\etween the negligible
and a certain degree of Importance, rangmg s~m "a reciable" could
and the substantial. It has been pointed out that in ~ost ca~es, , ~~t which the line
be taken to mean "not negligible" and did not deSignate t e poin d harm

' T t harm was cause -
auld be drawn, That line was crossed when sigru elati hi between the States

Xceeding the parameters of what was usual ~nthe re anons , ip f this members
at relied on the use of the waters for their benefit. In vie,,:: 0 " ble" with
. ed with the Special Rapporteur:s proP~dsai t~ t~~1:~~ wa~&~~: a positive
19nificant". The AALCC Secretanat consi ere a

rovement of the text.
, ur with this interpretation felt that such a

The members who did not cone di ' ti between inconsequential harm
ge went further than the necessary IStlOCIOn
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that could not be even measured, on the one hand, and consequential harm
other. According to these members of the Commission, the subjectivity· ,Onthe
. th "siznificant" Id Inherem . e term sigru rcant wou leave the potential victim State def lit. . encelecontrary not only to Its interests but to protection of the watercourse it I ss,
result would be to ignore the cumulative effects of lesser harm which se f. l'be

b t . I . II· binati . ,could i..su sthanhahespehcla y m com matron With other elem.ents. It was further POint~
out at t e c ange t~ok no ~ccount of. the particular conditions of e "\I

watercourse, and the history of Its use, which could mean different de ach
tolerance and vulnerability to harm. Keeping apart translation issues grefes~f
h he vi 0 thIsc ange, t e view was also expressed that the word "appreciable" d

so~ething that could be established by objective evidence and also conve;:t~
notion of "significant"and "substantial". However, it was felt necessary that the
Commission should consider, once again, the relative merits of the two w rds
before taking a final decision. or

The Special Rapporteur considered article 4 (which deals with the question
of "who could be parties to the watercourse agreements") as acceptable. On the
other hand, views were also expressed in the Commission to the effect that it
should be re-examined. According to the argument, the entitlement of a
watercourse State to become a party to agreements, whether those agreements
applied to the whole or only part of the watercourse, was an exception to the
fundamental principle whereby States enjoyed freedom to choose their treaty
partners. That exception was sought to be narrowly construed. A further reason
advanced for reviewing article 4 was that article 30, which had been adopted after
article 4, contemplated a situation in which the obligations of cooperation
provided for in the draft articles could be fulfilled only through indirect channels.
It was also stated that, article 4, would not presumably, apply to cases in which
a watercourse State entered into an agreement with a non-watercourse State, or
with an international financial institution, with a view to initiating, new work on
the watercourse.

The Special Rapporteur recommended no changes in article 5, which couId
be termed as constituting an important element in the law relating to intematio~al
watercourses by defining the principle of "equitable and reasonable utilization
and participation". However, some members felt that the relationship between
articles 5 and 7 was unclear. Some comments had shown a preference .for
eliminating article 7 or subordinating that article to article 5 and m.akIn~
"equitable and reasonable" virtually the sole criteria for use. (Article 7 oblIgate

b bi ity betWeenwatercouse States not to cause apprecia le harm). The am IgUI hO
articles 5 and 7 was explained in the following way-on the one hand, those w Id
believed that "equitable and reasonable" use, as provided for in article 5, shO~e
be the main consideration, implicit in which might be the right to cause so

d on the other those who gave predominance to harm on the ground that
barm, an rld be regarded as "equitable and reasonable" if it resulted in harm to
nOuse cou
another State. .

Pursuant to these comments the Special Rapport~ur refo~~lated ~Icle 7,
. . on States only an obligation to "exercIse due diligence , not an

by Imposmg .. bl
. ation to "exercise due diligence", not an obligation not to cause appre~ta e

oblI.g.fi t harm It was further pointed out that "where the use was eqUItable
sigm ican . . bl dor ble some harm would be allowable, with the result that equita e an

and reasona , . ."
reasonable would become the overriding conSIderatIOn .

Thi s not acceptable to many members on the ground that it would upset
ISwa . h "b f

(be delicate balance built into the draft text. They pOI~ted out t at y.way 0 an
exception to the general principle, only harm resulting from pollution w~uld
render a use inequitable and unreasonable, although, even then, the harm mIg?,t
be rrnitted if there was no imminent threat to human health and safety .
Alt~~Ugh the concept of equitable and reason~ble ~tilization was supported by
many authorities and appeared in many internahon~l 1O~tru.ments,some me~b~rs
!I It that it did not make a good substitute for the baSICprinciple that the overriding
:nsideration was the duty not to cause significant harm to other States.

~ccordingly, some members expressed the view that article 7 could be .d~let~d.
In their view the content ofthe principles of equitable and reasonable utilization
set out in articles 5 and 6, would be determined by States. It would be helpful,
therefore, if article 5 were to propose model forms of utilization, for exa.mple, a
watercourse among States, for that would facilitate the settlement of dIspu~es.
Members pointed out that article 7 laid down a standard, already reflected 10 a
number of articles and designed to trigger various procedures such as those
relating to notifications, consultations and negotiations. Acco~dingl.y, it was
stated that the requirement contained in article 7 could be placed In article 5 and
article 7 could be deleted.

It was pointed out that list of factors embodied in article 6 though .not
exhaustive all six categories were found pertinent. So, it was felt that this article
should be retained without any change. The Special Rapporteur in his report had
referred to the changes suggested by some Governments but found them
unnecessary on the ground that these proposed changes were accom~odated
within the text itself. The Special Rapporteur noted that,at the present time, he
did not propose to initiate changes in articles 8, 9 and 10. He noted views
expressed by some Governments in the comments submitted by them .abo~t the
generality of article 8 which inter alia incorpora~e~ ~he "gene~al obligation to
COOperate".On the other hand, in regard to the pOSSIbIlItyof making the text ~ore
precise, view was expressed to the effect that any more precision of the article
might be at the cost of sacrificing its general nature.
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. The s~bject of "Law of I?ternational Rivers has been on the a en
ASI~-Mncan Legal Consultative Committee (AALCC) since its Nint; Se~a. of
~~l~ 10 New Delhi in ~967 ..The progress of work concerning this topic was sian
Imtl~lly due to the diversion of Committee's attention to other topical Slow
partlc~larly L~w of the S.e~.In ~983 (Tokyo Session) this topic received fUll~eas,
attention and since then It ISbeing considered in such a way as to c 1 SCale
wo k f ILC A di I h omp ementthr 0 '. ccor 109 y, t e Committee at its Islamabad Session (1992 e
recommended ItS Member States to utilize the study on the ILC d af ).had
contained in Doc.No. AALCCIXXXIIIIslamabad/92/5 in the pre rt. t artIcles

d
. para IOnofthe'

comments an observations for the second reading of the draft articles b th ir
I' f h " yelLen VIew 0 t e Importance of the tOPIC,after due deliberations at the lIb .
Session (1992) the Committee had directed the Secretariat to initiate pr slimi- ad
study on the practice in the arena of user agreements and examine the ~ I:;Ul~~

I d i th hari f 0 a ruesemp oye 10 e s anng 0 waters of watercourse. Pursuant to this, the Secretariat
study for the 1993 Kampala Session examined three key areas relati. . I' . mg to
mternationa nvers 10 the Asian-African context namely (a) D f iti" . ' - e lOi Ion of
Int~~atl?nal Watercourse" (b) Equitable and Reasonable Utilization and

Participation, and (c) Protection and Preservation of Ecosystems within th
co~text of. institutional and legal aspects of the river system agreements in th:
Asian-African region.

This study was considered at the Thirty-second Session of the AALCC held
in Kampala from I to 6 February 1993. While stressing the need for finalizing the
work ofILC on this topic, the delegate of Syrian Arab Republic drew the attention
of the Committee to the lack of clear legal norms or regulations that would define
the duties and rights of countries towards each other and towards international
w~t~rcourses, which they share. The delegate of Iraq spoke, albeit briefly on the
utility ofILC's work.The delegates at this session were given a brief outline of the
ILC's work completed on this topic by ILC Chairman H.E. Christian Tomuschat.
In view of the significance attached to this topic, members of AALCC directed
the Secretariat to continue to study the topic, taking into account regional system
agreements. The Committee. also urged its member States to furnish the
Secretariat with necessary details so as to facilitate more concrete study on this
topic.

In conclusion, it is pertinent to record the current ILC's efforts with respect
to the second reading of these draft articles. The Drafting Committee, upon a
reference by ILC recommended the adoption of following articles namely-
article 1(Scope of the present articles )article 2 (Use of terms) article 3(Watercourse

agreements) article 4 (Parties to watercourse agreement) article 5 (Equitable and
Reasonable Utilization and Participation) article 6 (Factors relevent to equitable
and reasonable utilization) article 8 (general obligation to cooperate) article 9
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tar exchange of data and information) articlelO (relationship between
. ~rent kinds of uses). It was also noted that the study the Special Rapporteur

4iffibeen requested to undertake concerning unrel~ted groundwater.s ~ay r~qUlre
'deration of some of the aspects of the articles. The Cornrrussion did not

....consl . . f hi••..... articles as these were not accompanied by commentanes. In View, 0 this,
~:~ommission merely took note of the report of the Drafting Committee.

D. International Liability for Injurious Consequences
Arising out of Acts not Prohibited by International Law

At its Forty-fifth Session the Commission had before it the Ninth R~port of
the special Rapporteur! Mr. J~lio Barboza. The Report was ~e:?ted entlfel~ to
the' sues relating to the prevention of transboundary harm of actrvrties. Introducmg
his ~inth Report the Special Rapporteur stated that while seve~al.aspects of the

stion of prevention of transboundary harm had been dealt With 10 the ~astfour
::arts2 that he had submitted to the Commiss~on during its last four sessions, the
present report divided into three parts, descnbed the nature a?d conte~t of t~e
concept of prevention and contained the text of eleven draft articles deahng WIth

the matter.
The Introduction to the Ninth Report addressed itself to two issues viz. the

mandate of the Special Rapporteur and the nature of obligation of prevention.
Referring to the debate during the Forty fourth Session of the Commission the
Rapporteur stated that the Commission had mandated him to confine his study to
ICtivities involving risk viz. activities that may cause transboundary harm as a
JeSUit of accidents due to loss of control, and to commence with the formulation
of draft articles on obligations of prevention. The question of activities "having
harmful effects" or activities which caused transboundary harm in their normal
operations would be considered after the completion of the work on activities
involving risk.

The latter part of the Introduction to the Ninth Report dealt with the main
features of obligations of prevention. The Special Rapporteur observed in this
tegard that the obligations of prevention constitute what are called 'due diligence'
obligations, which are deemed to be unfulfilled where no reasonable effort is
lIlade to fulfil them.' In other words, States must make an effort in good faith to
prevent any transboundary harm. A State would be said to have fulfilled or
COmplied with its obligation of vigilance if it had applied or taken reasonable

See AlCN.41450
See the Fifth Report AlCN.41423: the Sixth Report AlCN.41428 and Add. I ; the Seventh Report AlCN.41
437 and the Eighth Report AlCN.4/443 and Carr. 1.
See AlCN.41450 para 7.
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administrative measures to ensure that the precautions imposed by its law
operators were observed. on

In the second part of the Report entitled "The Articles" the Special Rapp
proposed the text of eleven draft articles on prevention. It may be stated th ~~ur
the exception of draft article 20 bis dealing with "Non-transference of a. Wklth
h" f h . . ns of

d
araftm~olst 0 t e prohvlS1~nsh~d originated in the eighth report, based as these
r artic es were on t e rune articles that had been proposed (in the eighth r

to be placed in an annex on non-compulsory rules. epOrt)

In the scheme of the previous report the Chapter on "prevention" h
imm~diately fol!owed the ten ~raft articles which had been submitted to t~
Drafting Comrmttee. The Special Rapporteur was of the view that the first t
articles remained unaffected by the decision adopted by the Commission on the
recommendation of the Working Group and could thus apply without modificatio e
to activities involving risk. He accordingly proposed that, subject to the approva~
of the Commission, the articles on prevention would begin with article 11 and that
the presentation referred in the present (ninth) report could, perhaps, serve as a
starting point for drafting new provisions.

The Special Rapporteur accordingly proposed that the texts proposed for the
annex to the Eighth Report which were drafted as legal propositions be purged
of references to activities having harmful effects and used as a starting point for
drafting new articles. Thus former article 1of the annex, into which a text on pre-
existing activities was incorporated has now been split into four draft articles and
accordingly renumbered (articles 11 to 14). Article 2 of the annex has been
replaced by two draft articles viz. 15 and 16. Article 3 of the Annex, on National
Security and Industrial Sectors thus becomes draft article 17. Articles 4 and 5 of
the annex are not dealt with in the present (ninth) report as they related to activities
with harmful effects. Article 6, of the annex, on consultations with a view to
finding a regime for activities involving risk, has become article 18. Article 7, of
the annex, on 'Initiative by the Affected States' becomes articles 19 of the new
text on 'Right of the State presumed to be affected.'

The Special Rapporteur deliberately omitted article 8 of the annex dealing
with the settlement of disputes. He pointed out in this regard that the settlem~nt
of disputes could relate to two types of situations viz (i) disputes arising dunn~
negotiations in respect of diverging interpretation of facts and consequences 0

the activity in question, and (ii) disputes arising from the interpretation ~~
application of the articles. In his opinion while the first category of disputes coUre
be rapidly resolved by fact-finding experts or commissions, govemf!lents we r
likely to be reluctant to accept third party settlement in respect oLthe la

tt
:e

category of disputes i.e. those related to interpretation or application of t
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Th Special Rapporteur, therefore proposed the postponement of the
'cles. e . d hi & I'. ti of the first type of disputes until he had submitte ISrormu anonssldera Ion .

toll eral provision for the settlement of disputes.
OIl a gen . .

icle 9 of the annex on factors involved in a balance of interests pending
Art.. on where it should be inserted, has been reproduced unaltered as

die declOsloThnew formulation article 20, bis on the principle of 'non-transference
. le2. en d i h h,rtt~ h 'the Special Rapporteur said, could either be place m t e c apter

fflsk or arm, . h i . '1 1 t do , . I or left in the one on prevention to whic It pnman y re a e .
011 pnnclP es .

In the third and final part of his Ninth Report the Special Rapporteur foc~ssed
the "polluter pays" principles which has thus far ~ot,been consldere~ in the

011 f the topic He believed that the Commission could examine the
ueatment o· , . . h. . I later in the context of the Chapter on principles. He held the view ~ at
~~IPthe "principle of the non-transference of risk or harm" which dealt mainly
UlllJAe e " . '1 hd dd.th the measures of prevention, the "polluter pays, pnncip e ~ expan e
:yond the framework of preventi,on (i.~.liability on C?sts of prevention) to focus
aIso on costs incurred in connection With compensation.

The Secretariat of the Asian-African Legal Consultative Committee ~astyear

d a brief on the Eighth Report ofthe Special Rapporteur. That bnef dealt
prepare . f I'

ith the text of draft articles which now form the baSISof draft ormu anons on
~ventive Measures' set out in the Special Rapporteur's Ninth Report. The
present brief is therefore restricted to those pro~osalS which are either new or have
been subjected to substantive amendments since they were first proposed last
year.

Draft article 11 entitled 'Prior authorization' sets out the first supervisory
function and responsibility of a State in respect of activities with a ~sk. of trans-
boundary harm and requires the prior authorization of the State wlth~n ~ho~e
territory or jurisdiction or control they are conducted. Such prior authorization IS
also required to be obtained in the event that a major modification or change in
the activity is proposed.

This formulation is in effect a modified version of the opening sentence of
draft article 1on preventive measures that the Special Rapporteur had proposed
in the last report to be included in an annex on preventive measures.

This formulation would best be commented upon after the Commission has
taken a decision on and adopted a definition of the concept of risk. Only in the light
of that definition could it be determined whether States would reasonably be
expected to accept prior authorization as a general obligation. It must, however,
be stated that the stipulation relating to prior authorization, as formulated, does
Dotprovide or envisage the periodic renewal of the authorization or the possibility

even the obligation to withdraw it in certain cases. Consideration should 1!>e
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given to the issue of expanding the scope of the provision to cover period' .
and renewal of authorization of activities involving risk. ICrevle\V

Draft article 12 on Transboundary Impact Assessment would pro id
State requires that an assessment of the possible transboundary ] VI e that a

ti .t b d ak .. . Impact ofac IVI.y e un ert en before an activity ISauthorized. The Special Ra 0 an
explained that assessment did not require that there must be certai pp neUr

arti 1 t" I er amty thatp ICUar ac rvity wou d cause significanttransboundary harm b t I a
th iznifi . ' u on ycenaiat asigm icant nsk of such a harm existed. Opinion was divid d . nty. . . h e concemlngth'
prOVISIOnWit some members believing that it was the State itself hi h IS

ak h
w IC should

met e assessment, and others arguing that it was the duty of the 0 era '
undertake such assessment. . P tor to

The subject matter of this article on assessment and the requih .. . ,Irements of
exc ang~ of information and consultation covered by articles 15, 16 and 18 are
closel.y linked and must be read together. All are geared to an objective which is
very Important for the purposes of an effective prevention regime na I. h ... ' mey
encouragmg t e parucipation of the State presumed to be affected so that it
help to ensur~ that th.eactivitris carried out more safely in the State of origin ~~
at the same t~~e ~e m a position to take more precaution in its own territory to
prev~nt or rrumrruze the trans boundary impact. Cooperation, in the view of the
Special Rapporteur, is an essential part of these obligations.

The .requirement of environmental impact assessment plays an important
role. Article 12 should therefore be spelt out, in some detail, so that the essential
components of a good environmental impact assessment are clearly defined.
Precedents for such definitions exist, both in conventions and in decisions of the
UNEP Council. Unless the essential requirements are identified, there is a risk
that a State might appear to have fulfilled its obligations by carrying out a study
of some kind, whereas, in reality, it had totally failed to have the potential risk
properly assessed.

The relationship between articles 12 and 15 is unclear, because article 15
gave the impression that, even if the assessment required under article 12 showed
~possibility of substantial transboundary harm, the State could nevertheless give
~tsauthorization within the meaning of article 11. It is not clear why, in that case,
It should be required to notify the other States of the results of the assessment.

Draft Article 13 on pre-existing activities provides that it should happen that
an activity with a risk of transboundary harm is being conducted without prior
authorization the State within whose territory or jurisdiction the activity is being
conducted must require that an authorization under article 11 is obtained.

It was pointed out during the discussions in the Commission that article 13,
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nded the scope of international liability to pre-existing activities, which may
teecontinued for several years without ever causing harm. This presupposed

•••; they had not involved any signific~t risk at. the outset. :0 subject pre-
dt isting activities to the requirements envisaged might create differences m the
e1ttationshiP between the State and the operators, since the new demands ?f. t~e
re with respect to prevention could be regarded as a departure from the initial
State . . . li d herwi f he i t td rtakings or as a modification, Imp ie or ot erwise, 0 t e inves men
un etA suggestion was made that the last sentence be amended by the addition
contraC . .' h I' b'l' f h St t "The vi Iof the words "without prejudice to tela I ity 0 tea e. e view was a so
expressed that the article be deleted.

Draft article 14 on Performance of Activities referred to, by the Special
Ra porteur, as the core of the articles on prevention, would require, in the first
. !mce, that a State ensures, through legislative and other measures, that an
:perator involved in undertaking the t~~es .of acti~ities c?v~red by this topic, has
used the best available technology, to rmmrruze the nsk of significant trans boundary
harm; and in the event of an accident, harm is contained and minimized. States,
under this article, are also required to encourage operators to take compulsory
insurance or provide other financial guarantees enabling them to pay for
compensation. This provision deals with two different issues namely the use of
the best available technology to minimize the risk and the use of compulsory
insurance. It not clear however, whether the reference to the best available
technology means the best technology available in the State of origin or available
throughout the world. For many developing countries, it was something that
would make a great difference. The articles on prevention should therefore
include general provisions on ways of facilitating the transfer of tehcnology,
including new technology, in particular from the developed to the developing
countries. Cosideration should also be given to the question whether it may not
be desirable to treat the issues of the use of the best available technology and
compulsory insurance in separate articles.

The formulation on Notification and Information in article 16 provides that
should an assessment of an activity reveal the possibility of significant transbounday
harm, the State of origin would be required to inform the State or States likely to
be affected should an accident occur, and provide them with the results of the
assessment. Where there is more than one potentially affected State, assistance
of competent international organizations may be sought." States are also required
Whenever possible and appropriate, to provide those sections of the public, likely
to be affected, with such information as would enable them to participate in
decision-making process relating to the activity. The report refers to three recent

-----:-------
4. See Article 16 see NCNAI450
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legal instruments on the environment which contai!'l similar "provisions viz, the
Convention on Environmental Impact Assessment in a Transboundary Conte .
the Convention on the Transboundary Effects of Industrial Accidents' ~t,
principle 19 of the Rio Declaration on Environment and Development. ' d

Most members who commented on the articles supported the principle
ificati d . c . b ofnO~1ication an mlo~matt~n,. ut .expressed con~ern.s about the scope of the

artlc~e an? the practtc~l application of th~ obhgatton contained in it. The
rela~lOnshl~ between artlc!es 12 and 15 remains ~nclear, because article 15 gave
the Impression that, even If the assessment required under article 12 indicated
~ossibilit~ o~ subs~an.tial transbo~ndary h~m, the S.tate could nevertheless giv:
ItSauthonzatton within the meaning of article 11. It ISnot clear why, in that case
it should be required to notify the other States of the results of the assessment.'

Article 16, addresses itself to facilitating preventive measures, and provides
for periodic Exchange of Information between the States concerned on an acti vity
with a risk of transboundary harm.

The Special Rapporteur explained the need for an article on 'National
security and industrial sectors' to ensure the legitimate concerns of a State in
protecting its national security as well as industrial secrets which may be of
considerable economic value. This interest of the State of origin, in the view of
the Special Rapporteur, would have to be brought into balance with the interests
of the potentially affected State through the principle of "good faith". The Draft
Principles of Conduct in the Field of the Environment for the Guidance of States
in the Conservation and Harmonious Utilization of Natural Resources shared by
Two or More States' -attempted to maintain a reasonable balance between the
interests of the State involved by requiring the State of origin that refuses to
provide information on the basis of national security and industrial sectors, to
cooperate with the potentially affected State in good-faith and on the basis of the
principle of good-neighbourliness to find a satisfactory solution. The Special
Rapporteur attempted to introduce the same balance in article 17 by requiring
good-faith cooperation from the State of the origin with the potentially affec~ed
State. In the view of the Secretariat of the Asian-African Legal Consultative
Committee the protection of national security and industrial secrets, is a very
necessary element in regulating the supply of information to other .S~ates.
However, this formulation reflects a certain inequality in that terms the natto.nal
security and industrial secrets" are used without according to them a speCific
definition. The Secretariat of the AALCC is of the view that it may perhaps. be
useful to define these two terms and great care needs to be exercised in drafimg
the provision in order to achieve a satisfactory balance of interests.

5. See A1CN.4/406, Also See General Assembly Resolution 34/186 of 18 December, 1979,
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observed that the exception contained in this article was useful but,
lt was . izh d s: t{rom the fact that it heightened inequ~lity betw~en States, .•t rrug ,t e~ea

IpIIrl se of the obligation to cooperate m good-faith, In particular, I~ rrught
pUfPO y inclination to exercise the right of initiative that draft article 19ress an , , f .,

IIJPP , d for the State likely to be affected by grvmg the State 0 ongm a
aecogn~ze power not only for the information to be transmitted, but even for
discretionary , ,

decision whether or not to transmit It.
dle ide 18 provides for Prior consultations between the States con~erned, on

Art. ures In the view of the Special Rapporteur consultattons wereventtve meas . ak
pre t complete the process of participation by the affected State and to t e.-I'p.ssary 0 ., , h tial c•••••..•. t its views and concerns about an acnvity Wit a poten I lor
into accoun I .' ,. d . I I
, ificant harm to it. During the debate th~s ~cl~ was. cnttcI~e part~cu ar y
go h term "mutually acceptable solutions might give the impression thatbeCauset e . f h

. d activity might have harmful consequences. The Secretanat 0 t ethe envisage . .. r •

AALCC concurs with the view. While It ISdesirable that States should be obhged
to consult it is far fetched to require them to reach an agreement.

Article 19 on Right of the State presumed to be affected is designed to deal
'tb situations where for some reason the potentially affected State was not

notified of the conduct of an activity with a risk of potential transboundary harm,
as provided for in the above articles. This may have hap~e?ed because the State
of origin did not perceive the hazardous nature of the actrvity although the other
State was aware of it or because some effects made themselves felt beyond the
frontier, or because the affected State had a greater technological capability than
the State of origin, allowing it to infer consequences of the activity of which the
latter was not aware. In such cases, the potentially affected State may request the
State of origin to enter into consultations with it. That request should be
accompanied by technical explanation setting forth the reasons for consultations.
If the activity is found to be one of those covered by these articles, the State of
origin is obligated to pay compensation for the cost of the study.

The Special Rapporteur stated that one of the goals of these articles is to
provide for a system or a regime in which the parties could balance their interest.
In addition to procedures which allow States to negotiate and arrive at such a
~ance of interest, there are principles of content to such an exercise. Article 20
IIltended to deal with the factors involved in a balance of interest lists factors that
IIlust be taken into account in any balancing of interests. The Rapporteur was of
the view that, an article listing factor relevant to balancing of interests was useful
because it more easily operationalized a very general concept.

This article refers both to equitable principles and to scientific data and most
Of the members found it useful particularly as the articles were to become a frame-
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work convention whose provisions were meant not to be binding but t
id I' So" S . 0 actgut e mes lor tates. It IS however, not clear whether it would be a li as. b " pp led'

practice, ut as lon~ as ~twas intended to help in applying the provisions In
framework convention, It could be endorsed. of a

The Special Rapporteur explained that his ninth report dealt with
h. preventi

measures t at a State should take m respect of activities with a risk of tran b Ve
harm. These measures, which were basically of a procedural nature s hoUndary

. db' . ,s ould baccomparue y an article settmg forth the principle of non-transferenc f' e
h H . d h "1 . . eo nskor arm. e mentione t at SIIDlar provisions were found in some oth. d l' . er legalinstruments ea ing With comparable problems such as the Code of Co d

A id al P 11 . n uct onCCI ent 0 unon of Transboundary Inland Waters the United N .
C . " ' ahons

onvention on the Law of the Sea and the RIODeclaration on Environm. ent and
Development. Such an article could be placed in the section on principles and
could be drafted more broadly so as to apply to both issues of risk and h
covering the articles on prevention and those on liability which will come 1=

Few members commented on article 20 his on the 'Non-transference of risk
or harm. Some found it logical and normal to include in the draft articles the
principles of non-transference of risk or harm. However, others felt the article
only complicated the situation.

By the Special Rapporteur's own admission the approach adopted in the
ninth report is a step backwards because although the Commission had decided
to consider, for the present only activities involving risk there remained the issue
of activities having harmful effects. The Secretariat of the AALCC concurs with
the view that this raises three questions viz. (i) when do activities involving a risk
become harmful or wrongul; (ii) where would harmful effects fit into the draft
provisions if the proposed articles are sufficient for the drafting of a general
convention and (iii) whether the Special Rapporteur proposed to provide for a
separate regime on the settlement of disputes for activities having harmful
effects. Consideration needs to be given to these questions before taking a
decision.

The obligation imposed on the States to require an environmental impact
assessment to be undertaken before authorizing any activity, likely to cause
trans boundary harm, be carried out in its territory is indeed the core provision of
the draft articles aimed as they are at preventive measures. Careful consideration
may be given in this regard to the need and utility of explicitly spelling an.d

defining the essential components of a good enviroment impact assessment.'fhIS

definition of environmental impact assessment may be necessary because unlesS
the essential requirements were identified there is a risk that a State may appe~
to have fulfilled its obligations by carrying out a study while in reality It
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essment study) may have totally failed to fully envisage and assess the::1risk. Various decisions of the UNEP Cou~cil and the United Nations
non of Enviromental Impact Assessment rn a Trasboundary Context,

(,oP"ale~ offer precedents for such a definition on environment impact assessment.
lIP' ia,

eSpecial Rapprteur's proposals do not make ~deq~ate provision fo~ the
~ eeds of the developing States. The suggestion m the present (mnth)

specl :at some general form of wording should be included in the chapter on
rer>~\es to take account of the position of the developin~ countries, does not go
prill p gh The Secretariat of the AALCC endorses the view that the need of the
Ie••enou . . . I b- I .ng countries, including the need for preferential treatment, shou d e."e Opl .' Th . . 1ctul and properly reflected.in the pro~osed articles on prevention. e pnncip es

Yted in the Rio Declaration on Envlronm~nt and Development ~hould be take~
~ account in this respect. Furthermore With regard to preventive measures It

be pointed out that the standards which applied to the developed countries
dill; be unsuitable or impractical for the developing States in as much as the costs
~olved, in socio-economic terms, may be so great as to impede their development.
1bis aspect of the need of the developing countries needs to be given due
leCognition and reflected in the proposed articles.

At the conclusion of the discussion, the Commission decided to refer article
o on non-discrimination which the Commission had examined at its forty-

nd session, and articles 11 to 20 his proposed by the Special Rapporteur in
. ninth Report to the Drafting committee to enable it to continue its work on the

of prevention. The Commission indicated that the Drafting Committee
could, with the help of the Special Rapporteur, take on a broader task and
detennine whether the new articles which had been submitted came within a
logical framework and were complete or, if they were not, whether they should

supplemented by further provisions. On that basis, the Drafting Committee
COUldthen start drafting articles. Once it had arrived at a satisfactory set of articles

the prevention of risk, it might see how the new articles were linked to the
. ral provisions contained in articles 1 to 5 and the principles embodied in
cles 6 to 9 and in article 10. The Drafting Committee devoted nine meetings

the articles. Its report which was introduced by the Chairman of the Committee
.tamed the text of the articles adopted by the committee on first reading namely

. cle 1 (scope of the present articles),2 (used terms), (prior authorization), 12
assessment) and 14 (measures to minimize the risk). However, in line with

policy of not adopting articles not accompanied by commentaries, the
~ssion agreed to defer action on the proposed draft articles to its next

~~n:At that time, it will have before it the material required to ena.ble it to take
18100 00 the proposed draft articles.
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VIII. United Nations Conference on
Environment and Development

Follow-up

(i) Introduction

For long, the AALCC has been addressing the environmental issues from the
points oflegal perspective. As early as its Tokyo Session held in 1974, the item
"Environmental Protection" was included in the agenda of the Session, and since
dlen, the topic has been under active consideration by the Committee.

After the adoption by UN General Assembly of Resolution 44/228, the
Committee at its twentyninth Session in Beijing (1990) recommended inter alia
that the AALCC should be actively involved in the preparation for the UNCED
IDd render useful assistance to its member States in this regard.

The Committee's work programme on this subject, included: (1) Promotion
ofratification ofthe 1982 United Nations Convention on the Law ofthe Sea and

subsequent implementation; (2) Transboundary movement of hazardous
tes and their disposal; (3) Consideration of the issues before the UNCED

Prepcom, particularly Working Group III dealing with legal and institutional
~rs; (4) Assistance in the preparation of the Framework Conventions on
~te Change and Biodiversity; and (5) Development of legal principles on

vtronmentally sound and sustainable development. The Secretariat prepared
Ull<fateda series of analytical studies and relevant recommendations on those

;.s to assist its Member States and make modest contribution to the success
e Rio Conference.

1'h~Committee's endeavours in respect of the preparation for the UNCED
felOvigorated during its Thirtyfirst Session held in Islamabad in January
.AtthatSession, a two-day Special Meeting on Environmentand Development
convened: Following a series of formal and informal exchange of views, a
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draft text of the statement entitled "Statement of General Principles of Intern .
Environmental Law" was adopted. ahona}

It was consequently circulated as an official document in allI f h wOrJ...;_anguages 0 t e UN under agenda item, Principles on General R' h ~g
Obligations, of Working Group III. 19 ts a1ld

The AALCC was represented at the Rio Conference by the then Pres'd
A· A M hi d h S I entMZIZ . uns I an t e ecretary-General Mr. Frank X. Njenga, who ha r.
honour to address the Conference. d the

In view of the long-term nature of environmental protection and sust .
development, the Committee decided to continue its efforts and furtherp alna~le. ursuel~
environmental programme after the conclusion of UNCED. The measur

. b tak . hi . es andactions to e en 10 t IS regard included:

(a) Prepare a general assessment of the outcome of the Rio Confere
. . I I he i cneconcentratmg particu ar yon t e Issues With legal implications;

(b) Continue to monitor the on-going process ofUNCED at its next stage and
following-up aspects of its new programmes with legal implications;

(c) Prepare a detailed analysis and Comments on the two Conventions on
Climate Change and biodiversity and monitor the developments after the
signature of the Conventions and make recommendations to the Member
States of the Committee in respect of ratification of the Conventions
respectively as deemed appropriate;

(d) Make studies on the further development of international environment
law;

(e) Render assistance to the Member States at their requests in the field of
national legislation concerning the protection of the environment; and

(f) Strengthen the cooperation with the UNEP.

A study was prepared by the Committee's Secretariat in accordance with:;
mandate given by the Committee at its 31st Session held in Islamabad in Jan; we
1992 and in the context of reference to the concerns and involvement 0

Committee in the preparation for the UNCED.

This study concentrated on the major issues with legal implications s~c:b:
the principles on general rights and obigations of States in the field o.fsustal~OJla1
development, international legal instruments and mechanisms and JOtern~er of
institutional arrangements as well as financial resources and tranS
environmentally sound technologies.
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The Secretariat, while monitoring the progress of work in the PREPCOM of
{]NCED, also took into account the then ongoing parallel negotiati~ns on th.e

. ate Change and Biodiversity Conventions. The outcome ofthe RIOSummit
Cl:;nthe successful conclusion of these two Co~vention~ were the ~ocus of
an 'berations at the AALCC's Thirty-second Session held 10 Kampala 10 1993.
deh AALCC's study has been reproduced in the printed report of the Kampala
'lbe. 1993 At that session the Committee directed the Secretariat to continue

SSIOO' ,. . .
se 'tor the developments in respect of these two Conventions and also involvetomont ..,
. If' the negotiations concerning elaboration of an International Convention
ltse 10 . hi d S .combating Desertification. Accordingly, for the Thirty-t rr ession, two
ODd' s were prepared namely, (i) United Nations Conference on Environment
stu ie .' CI'and Development: Follow-up and (ii) United Nations Convention on imate
Change and Biodiversity: Follow-up.

1birty-third Session: Discussions

The Assistant Secretary-General Prof. Huang Huikang while introducing the
item "The United Nations Conference on Environment and Development follow-
lIP ." recalled that the AALCC at its Beijing Session held in March 1990 took note
of the United Nations General Assembly's decision to convene the United

ations Conference on Environment and Development in June 1992 at Rio at the
Summit level. The Committee directed the AALCC Secretariat to involve itself
in the preparatory process and prepare studies to assist the Member Governments
in effective participation at the Rio Summit.

Following that directive, the Secretariat prepared studies reviewing the
progress made at the UNCED PREPCOM and the parallel negotiations going on
in respect of the Conventions on Biodiversity and Climate Change. These studies
were placed for consideration at the Cairo and Islamabad Sessions held in early
1991 and 1992 repectively. The then President of the Committee Mr. Aziz
Munshi, Attorney-General and Minister of Justice, Government of Pakistan and
~ AALcc Secretary-General represented the AALCC at the Rio Summit held
IIIJune 1992.

The Assistant Secretary-General stated that the Kampala Session (1993)
rVided the first opportunity to review the outcome of the Rio Summit, and the
~l1ow~up of the Rio Summit was of crucial importance to enable the Secretariat
~nltnue to monitor the subsequent developments and submit a report to the

CC's Thirty-third Session scheduled in Tokyo. The Committee also took
of the resolution 47/188 of the General Assembly of the United Nations at

fony-seventh session by which it established an Intergovernmental Negotiating
rnrnittee (INC-D) for the Elaboration of an International Convention to
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Comb~t De~rtificati~n in tho~e Cou?tries Ex~eriencing Serious Drought and!
Desertification, particularly 10 Africa. It directed the Secretariat to . '. Or

. f di 101hatepreparation 0 stu ies on the proposed International Convention to C
Desertification. ombat

Following that directive, the Secretariat prepared a Brief which coni .
. f h amedareview 0 t e progress made at the first substantive session of the INC-D h ld i

Nairobi from 23 May to 3 June 1993 with a view to assist the M e In
G . . ember

overnments 10 preparation for the INC-D Second Session, which was held in
Geneva from 13 to 24 September 1993. Subsequent to the Geneva Sessio th
Secretariat updated its Brief and also prepared a draft text of a Con venti n, e
C b ti D ificati d M" . on on.om a 109 eserti ication an mgation of Drought. This brief was widely
circulated among the AALCC Member States and the concerned internatio al
organizations including the Secretariat of the INC-D. It was also placed bef:re
the AALCC Legal Adviser's Meeting held in New York on 27th October 1993.

The AALCC Secretariat had been closely co-operating with the OAD in
preparation of its proposals to the OAD Member States. The Secretary-General
was invited to an Expert Group Meeting Convened by the OAU in Nairobi from
14 to 18 December 1993. The meeting reviewed the consolidated text prepared
by the Secretariat of the INC-D taking into consideration the AALCC text. The
report of the Expert Group Meeting which also contained draft text of
Implementation Annex for Africa was Submitted for discussion to the Ministerial
meeting of the OA U in Algeria in January 1994 and thereafter it would be placed
before the INC-D third Session Scheduled to be held in New York from 17 to 28
January 1994. He observed that since the negotiations on the Convention were
entering into a very crucial phase and had to be completed by June 1994, as
mandated by the General Assembly, it would be very useful if the Member States
of the AALCC would make their contributions particularly on crucial issues such
as the commitments, financial mechanism and the regional annexes.

He noted that the Convention on Biodiversity had just come into force. The
Framework Convention on Climate Change was expected to come into fo~e
during 1994. The first meeting of the Conference of parties of which con~enu~~
had already been scheduled to be held in Berlin from 28 March to 7 April 19
after the Convention achieved the necessary 50 ratifications to enable it to c~":
into force in 1994. The brief prepared by the Secretariat contained an overv;e
of the developments in regard to these two Conventions during the year 1993: ns
Secretariat was of the view that in the implementation ofthese two Convenuoot,'. orn
the AALCC Member States have vital stakes. Whether they were partl~S .lent
it would affect their future developments and they should not remaIn s~ect
spectators. In his view, the Tokoyo Session provided a good opportunity to re

300

rucial issues and the importance of participation by the Member States in
tile c "

(Jfl e tWOConventIons.
~ h~ther significant development during 1993 as a f~llow-uP to t e 10

A~o s the establishment of the Commission on sustainable Development.
summIt -rnission held its first substantive session in New York from 14 to 25 June••.••Comml .. f k
•••e At that Session, it adopted a multi-year thematic pr~gramme 0 wor ,as
1993. tep to implement Agenda 21. He invited views of the Member

oncrete s ., .d tiaCts in regard to specific issues which deserved thelrpnorconsl era Ion.
(Jovernmen . ." .

D I gate of the Islamic Republic of Iran while appreciatmg acnve
The e e . . k b t.' . fth AALCC Secretariat in the UNCED dehberatlons spo e a ou••••rtlclpatlOn 0 e . di••••.-. ts of the Rio Conference. He Commended the Secretariat stu res,

the achlevemen ." . ..' f th
ared to assist the delegations parucipatmg at the negotiatmg sessions ~ e

~p Change and the Biodiversity Conventions. The delegate stated that It ~as
Cbmated that the Secretariat would also participate in the process of the drafting
expecte S . & d
of the Convention on Desertification and keep the Member tates mrorme .
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(ii) Decisions of the Thirty-third Session
Agenda item: "The United Nations Conference on

Environment and Development-Follow-up"

(Adopted on January 21, 1994)

The Asian-African Legal Consultative Committee at its Thirty-third Session

Having considered the Document No. AALCCIXIIIffokyo/9417 A on matters
concerning the follow-up to the United Nations Conference on Environment and
Development held in Rio in June 1992.

Noting the contribution of the Secretariat in evaluating the work of the
Intergovernmental Negotiating Committee for the Elaboration of an International
Convention to combat Desertification in those countries experiencing serious
drought and/or desertification particularly in Africa at its first and second
substantive session;

Noting with appreciation the close co-operation that has been established
between the AALCC and the Organisation of African Unity in connection with
the elaboration of an International Convention to combat Desertification;

Recognizing the need to monitor the ongoing work in relation to the
Convention on Biodiversity and the Framework Convention on Climate Change;

Recognizing also the importance of the work of the Commission on Sustainable
Development towards the implementation of Agenda 21 programmes;

1. Invites the United Nations Environment Programme to collaborate with the
AALCC in the follow-up to the United Nations Conference on Environment
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and Development and to continu . . .
AALCC in the future. e to partIcIpate actively in the work

, Ofth
2. Underscores the need to rtici e

Environment· pa rcrpars actively in the relevant me ti
' e lOgS01}

3. Appreciates the voluntary cont ib t·
Ar bi n u Ions made b th Ga ia and Myanmar to the AALCC' . y e overnments of S .
as the promise by Turkey to rnak s hSpeclal.FU~d on Environment as aUdl

e sue contnbutlOn. weU
4. Urges Member Governments to ak . . '

Fund. m e sImIlar voluntary Contrib ti
u Ions to the

5. Directs the Secretariat to continue to monitor t .
matters, particularly towards the im I ~e progress m environment I
a report at the Thirty-fourth sessi%;~:n:~~~~.Agenda 21 and SUbn:t

3Q4

(iii) Secretariat Briefs:
A. Institutional Arrangements to Follow-up

the United Nations Conference on
Environment and Development

The General Assembly, at its forty-seventh session held in 1992 adopted a
lengthy resolution running through eight pages setting out in a comprehensive
manner the follow-up to the Rio Conference and the Institutional arrangements
to implement Agenda 21 and other recommendations adopted at the United
Nations Conference on Environment and Development held in Rio in June 1992.
The Resolution 47/191 adopted on 22 December 1992 was based on the set of
recommendations contained in Agenda zr, Chapter 38 entitled "International
Institutional Arrangements."

)'he Co~ssion on Sustainable Development ~s the principal institution
whkh has been established by the Economic and Social Council in accordance
with Article; 68 of the Charter of the United Nations. The Commission has been
entrusted with the task of ensuring effective follow-up of the UNCED, to enhance
international co-operation and to co-ordinate activities relating to the
implementation of Agenda 21 at the national, regional and international levels
taking into consideration the Principles of the Rio Declaration on Environment
and Development and the objective of achieving sustainable development in all
countries.

Paragraphs 3,4 and 5 of the General Assembly Resolution 47/191 set out in
details the functions of the Commission. This is in line with paragraphs 38.13,
33.13, and 33.21 of Agenda 21. One of the important functions of the Commission
- envisaged is to "monitor progress in the implementation of Agenda 21 and
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activities related to the integration of environmental and developmental
throughout the United Nations System through analysis and evaluation of regOals
from all relevant organs, organisations, programmes and institutions Pf°rts
U . d N . .... ° thenite ations System dealing with vanous Issues of environme t
development, including those related to finance" (paragraph 3(a) of th

n
;nd

47/191). Further, in the fulfilment of its functions, the Commission wOUld
e
les.a SO:

a) Monitor progress in promoting, facilitating and financing, as appropriate
the access t? and the transfer .ofenvi~onmentally sound technologies and
corresponding know-how, in particular to developing countrie
f bl

'" s, on
avoura e terms, including on concessional and preferential terms

mutually agreed, taking into account the need to protect intellec; as.
. h qproperty ng ts as well as the special needs of developing countries f

he i I . f ort e Imp ementation 0 Agenda 21;

b) Consider issues related to the provision of financial resources from all
available funding sources and mechanisms, as contained in paragraphs
33.13 to 33.16 of Agenda 21.

The General Assembly decided that the membership of the Commission
would consist of representatives of 53 states elected by the Economic and Social
Council from among the Member States of the United Nations and its Specialised
agencies for three-year terms, keeping in view equitable geographical distribution.
The Commission would meet once a year for a period of two to three weeks. The
details in regard to the holding of an organisational session and the first
substantive session were spelt out in paragraphs 11 and 12 of the resolution.

In addition to the establishment of the Commission on Sustainable
Development, the General Assembly Resolution 47/191 mandated the Secretary-
General to constitute a High Level Advisory Board consisting of eminent persons
broadly representing all regions of the world and having expertise in varioUS
disciplines relating to environment and development. The main task of the Board
would be to consider issues related to implementation of Agenda 21, taking into
account the thematic multi-year programme of work of the Commission and to
provide expert advice on those matters to the Secretary-General and through him
to the Commission, the Economic and Social Council and the General Assembly.

The resolution also dealt with another important issue concerning CO-

ordination within the United Nations System. It urged all United Nations
specialised agencies and related organisations of the United Nations system to
strengthen and adjust their activities, programmes and plans taking into accou~
the recommendations stipulated in Agenda 21. It requested the Secretary-Gene~
to consider restructuring and revitalizing the United Nations in the econoJlllC,
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ial and related fields with a view to op~imising.the w?rk ofthe Commiss~on
other related intergovernmental bodies dealing with matters concernmg

"ironment and development.
With regard to the work programme of th~ Co~ission, the G~n~ral

bl recommended that at its first substantive seSSIOn,the Comffilsslon
.4S~~ a%opta multi-year thematic programm~ of work w~ich would provide "a
sIlO ework to assess progress achieved in the Imple~entatlon of Agenda 21 and
frIOl 'ntegrated approach to all of its environment and development

sure an I l i "
t as well as linkages between sectoral and cross sectroa Issues...nmponen S . . h ., . I•••• h 12). It also recommended that a high level meetmg, Wit ministeria

(Paf8graartP.'pation could be held in conjunction with the sessions of the
"el p ICI .' .' h.' Such a meeting would provide necessary pohtIcallmpetus to t e

Commission. . .
1 ntation of the decisions of the RIOConference. It was recogmsed that the

p erne . . lid t d.' in dl'scharging its functions would submit Its conso I a eCommiSSIOn, '..,
IeCOmmendations for consideration to the EconOffilC and SOCial Council and,

h it to the General Assembly. It called upon the Secretary-General toug I, .' .
blish a clearly identifiable, highly qualified and comp~tent secreta?at to
vide support for the Commission, the Inter-Agency Committee on Sustainable
velopment and the High Level Advisory Board. It also noted that the

establishment of Inter-Agency Committee on Sustainable Development ~as
. ificant initiativ.e to enhance inter-agencies co-ordination among the Umted
ations Agencies.

Following the recommendations of the General Assembly the Sec~etary
neral established a new Department for policy co-ordination and sustainable
velopment, headed by an Under Secretary-General.

The Commission held a short organisational session in New York from 24th
26th February 1993. At that Session, the Commission elected the Bureau of the

Commission representing each of the regional groups, comprising a Chairperson,
three Vice-chairpersons and Rapporteur. The bureau is composed of :

Mr. Razali Ismail (Malaysia)

Chairmen:
Mr. Rodney Williams (Antigua and Barbuda)

Mr. Hamadi Khouini (Tunisia)

Mr. Bedrich Moldan (Czech Republic)

Mr. Arthur Campaeu (Canada)
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The Commission held its first substantive session in New Y k!~~~to 25th June 1992. The high level meeting with Ministerial P';;Ci fr~lll 14t1a
on 23rd ~~ 24th June. The Session was attended by a1153 stat patton "''''

of t~e Commission. Observer delegations included member states es lllelllbell
Nations, the United Nations Agencies and Inter-governmental Or o~th~ Dnited
non-governmentalorganisations The AALCC' . gantsattons andOb . N . '" as represented by its P
. server in e,; Yor~. Apart from the organisational items on the eflllanent
Items for consideration included exchange of inf ti agenda, other
impl tati fA' orma Ion regard'emen atl~n 0 genda 21 at the national level, progress in inco tn~ the
recommendations of UNCED in the activities of international org ~o~atlng of
the measure~ taken by the United Nations System, progress achieve;~~:tt?~S ~d
and p~omotmg transfer of environmentally sound technolog _ CI.litattng
capa~lty building, initial financial commitments, financial fl~':~ f~:ratto~ and
funding sources and mechanisms and the adoption of a mult' _ h m a~atlable
programme. . I year t emattc work

~e.~ession whil~ adopting a multi-year thematic programme of work no
~hat It wo~ld provide a framework to assess progress achieved in ~
Imp.lementatlOn of Agenda 21 and ensure an integrated approach to all of ~
~nvlro?ment and develop~ent components as well as linkages between sectoral
Issues. The p~ogramme IS ~ased on certain chapters of Agenda 21 which are
cross-sectoral in nature and includes the following clusters:

(a) Critical elements of sustainability;

(b) Financial resources and mechanisms' ,

(c) Ed tion.sci .uca .Ion, SCience, transfer of environmentally sound technologies, co-
operation and capacity building;

(d) Decision-making structures;

(e) Roles of major groups.

!he Commission decided to review the progress on these clusters at its annual
sessions each ye~r. In addition, it also agreed that certain programmes which are
broadly sectoral m nature would be taken up for consideration within time-frames
of three years. These include:

(a) Health, human settlements and fresh water (1994)

(b) Toxic chemicals and hazardous wastes (1994)

(c) Land, desertification, forests and bio-diversity (1995)

(d) Atmosphere, oceans and all kinds of sea (1996).
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It is envisaged to complete a review of follow-up work of all the major
-rill

11
•••e activities set out in the Agenda 21 prior to 1997 Session of the

ission, so that a consolidated progress report could be considered at the
ial Session of the General Assembly as envisaged in the General Assembly

lution 47/191.
Nt important issue which the Commission addressed at its first substantive
ion was the transfer of enviromentally sound technology, co-operation and

ity building. It had before it a report highlighting the progress made in this
",:._lU during the last one year. The report also contained a review of the emerging

5 at the national and international levels and the initiatives taken by the non-
vernmental organisations and the private sectors. Some delegations, in their
rventions, identified the specific measures undertaken by various United
ions Agencies such as the UNDP, UNCTAD, UNIOO and the Commission
Science and Technology for Development. The need for concrete initiatives
line with the recommentdations laid down in Chapter 34 of the Agenda 21 was

ssed particularly in the establishment of information networks and
ngthening of national capacities. It was suggested that the Commission
ld consider establishing a focal point for technology assessment within the

ited Nations system, which would serve as a clearing house for information.

Issues concerning financial commitments, financial flows and arrangements
give effect to the decisions of the Rio Conference from all available funding

es and mechanisms were discussed at length. The Secretariat had submitted
tailed paper on the progress on this matter since the Rio Conference. Another
r contained update information provided by some Governments regarding

irfinancial commitments. Notonly the delegates from the developing countries
also from many developed countries expressed concern over the constraints
dby the lack of financial resources to implement the Agenda 21 programmes.

was stressed that the Commission should interact with the multilateral funding
ncies to seek greater financial support for sustainable development programmes.

The two-day High Level Meeting at the Ministerial level was held on 23rd
~4th June. It was attended by more than 40 ministers. Participants at that
ting recognised the political importance of an effective follow-up to the Rio

nference. There was general agreement on the work schedule as outlined in the
lllat~c programme. It was recognised that the Commission could play a
namlc role as a central political forum for the monitoring and review in an
tegrated manner the implementation of Agenda 21 .

nerat Comments
The first substantive session of the Commission was held exactly after one
of the conclusion of the Rio Summit. The period of one year is too short to
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make thorough assessment on the follow-up work. While the prOce
establishment of institutional arrangements as envisaged at the Rio Confe ss of
has been completed satisfactorily, there appears to be little progress on thrence
key issues, namely the financial commitments involving new and add' ~ t\vo

. Ihon Iresources and the transfer of environmentally sound technology to the dev I .a
countr~es. It will be recalled that the successful adoption of Agenda 21 at~hOPI~g
Summit added a new dimension to the concept of partnership am e R.IO

'. ong thdeveloped and the developing countnes. The need of the hour is to sust' e
h hi . . . am andstrengt en t ISconcept. Mr. N inn Desai, Under Secretary-General forpor

dinati d . ICyCoor matl.on an Sustainable development rightly observed; "Agenda 21 Wasan
expression of a North-South compact on development and environment a d.. f . , n that
n.e": spint 0 co-~peratlO~ must be maintained by commitment to action". J In a
similar note, the Vice-president of the USA recognised, "if sustainable develop

b I· h . . I mentwere to ecome a rea ity, t e pnncip e of partnership must be followed"2 It is
matter of concern to note the discouraging trends in the aftermath of the Ria
Conference. The cut-back in the aid programmes, the reluctance to accept th~
0.7% target towards official development assistance (ODA) and imposition of
certain conditionality in the assistance programmes weakens the convictions and
commitments.

Much emphasis is being placed on the need to mobilize domestic resources
by the developing countries. It would be worth recalling that the principle of
"Common but differentiated responsibility", recognised that in the implementation
of Agenda 12, financing would be the major responsibility of the industrialized
countries. No attempt should be made to undermine this basic understanding
reached in Rio.

Issues concerning restructuring of Global Environment facility (GEF) have
been under active consideration. It is hoped that there will be agreement on these
issues prior to the beginning of the next phase of GEF in 1994. The GEF II, as
it will be called envisages universal participation and a transparent and democratic
system of decision-making process. The establishment of a Participating Assembly
(PA) with no pre-set membership fee will ensure wider participation. However,
on the crucial issue of decision-making and the voting system there appears to be
divergence of views. Also, the modalities of linkage between the GEF II and the
Commission on Sustainable Development are still in the evolutionary stage.
Much would depend on whether the Commission on Sustainable Developm~"t
will be entrusted with a marginal role to recommend certain proposal.s or
financial grants or a central role to determine and implement the policy. It IS"

I. UN Press Release ENV/DEVII92, 14 June 1993, p.3.
2. Ibid p.S.
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intention to suggest a predominant role for the Commission. However, being
: apex insti~ution of th~ United ~at~ons ~ystem to .implement the Agenda 21,

CommissIOn must enjoy certain financial authonty.the
A enda 21 contains more than 115 programmes. The first effective step

~s implementation of these programmes should begin at the national level.
tOwar bl d bli h ich Government should identify its environmental ~ro ems a~ ~sta IS Its
sa riorities. The United Nations system and the regional orgarusations should
ow" p . .. to assi t th

I merit co-ordinate and wherever necessary imtiate measures 0 assis eupp e,. .,
ments in implementing those programmes. It ISencouraging to note that

govern 0 . hIdin the aftermath of Rio ~o.nferen~e, more than 7 countnes ave a ~ea y
blished national commissions to Implement Agenda 21. It would be desirable:=the Commission's priority should be to as.sist thos~ g~ve~ment~ who seek

assistance to strengthen their national mechanism and msututions to Implement
Agenda 21.

One of the principal tasks undertaken by the Commissions is the preparation
of guidelines and format for national reporting on the measures to implement
achievements related to Agenda 21 on a yearly basis. It has been suggested that
a standard format prepared by the Commission will be used to prepare national
reports approximately of 50 pages. These reports will contain statistics, tables and
other details. They will be reviewed and an analytical study will be prepared by
the Commission for submission to member governments in an appropriate form.
This is a gigantic task both for the Governments and the Commission. Moreover,
Governments are expected to submit their national statistics on programmes like
poverty alleviation, population control, consumption pattern etc. It would be
difficult to quantify the measures and the achievements on an yearly basis. By the
time, such statistics are collected, transmitted and evaluated, the data might be
OUtdated.Lastly, it is envisaged that the submission of national reports will be on

voluntary basis. Consequently, omission to submit such reports ought not
deprive any state of the opportunity to seek financial and technical assistance
from the funding agencies.

It is noticed that while serious attempt is being made to co-ordinate the
tivities of the United Nations system, the intergovernmental organisations and
e non-governmental organisations in the field of environment, this on the

COntraryis resulting in proliferation of organisations, Ad hoc group meetings and
grarnmes . Most of the developing countries lack material and human

S?urces to actively participate and assimilate the outcome of these meetings on
Irnational programmes and acti vities. This issue deserves serious consideration
the Commission.
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INTERNATIONAL CONVENTION TO COMBAT
DESERTIFICATION IN COUNTRIES EXPERIENCING

SERIOUS DROUGHT AND/OR DESERTIFICATION ,
PARTICULARLY IN AFRICA*

Background

The General Assembl y, at its forty-seventh session in 1992 by its Resol .. .' utlon
471188 established an Intergovernmental Negotiating Committee (heren, f. . a ter
called INC-D) for the elaboration of an International Covention to comb
desertification in those countries, experiencing serious drought and/;t
desertification, particularly in Africa. It decided that the INC-D, in addition to an
organisational session in New York, should hold five substantive sessions. It laid
down the guidelines for the work at the organisational and first substantive
session. It requested the Secretary-General to establish an ad hoc Secretariat to
assist the INC-D in its work. It also decided to constitute a multidisciplinary panel
of experts to assist the ad hoc Secretariat and to provide necessary expertise in
the scientific, technical, legal and other related fields, making full use of the
resources and expertise within and available to Governments and lor organisations
of the United Nations system dealing with drought and desertification. Finally,
it provided for the establishment of a special voluntary fund to promote
participation of developing countries in the INC-D meetings and a Trust Fund to
meet the cost of the negotiating process.

The INC-D held its organisational session in New York from 26 to 29 January
1993. During that session, it adopted the rules of procedure and tentative schedule
of five substantive sessions. It constituted two working groups and elected the
members of the Bureau. Ambassador Bo Kjellen of Sweden was elected as
Chairman.

The first substanti ve session of the INC- D was held in Nairobi from 24th May

*
. .' . ld i Kampala from I

The Asian-African Legal Consultative Committee at Its Thirty-second SesSIOn he m. C ference
. ., he i . I d"U ired NatIOns onto 6 February 1993, at the conclusion of the dISCUSSIonon t e Item entit em. 10 Initiate

dell "d' t d the Secretanat °alon Environment and Development -outcome an 10 ow-Up irec e . . h secretJl1
preparation of studies on the proposed international Convention to combat deseruficat~on. ~ e ion of t/lC
prepared a Note containing a review of the progress made at the First Substantive. fes~23rdMaY

. bati De if . h IdinNalfobl ro pelIntergovernmental NegotiatingCommlttee on Com anng sern ~cauon, e. e INC-D's seco
to 3rd June 1993 with a view to assist the AALCC Member States in preparation for th G eva sessIon,. the en . n
Session held in Geneva from 13th September to 24th September 1993. Followmg h conventlO

. . d ft text on t ethe Secretariat has prepared the present Note, which also sets out a tentative ra
on Desertification and Mitigation of Drought. h pOsiti<Jnof anY
The views expressed in this Note and the AALCC draft text do not necessarily reflect t e
of the Member States of the AALCC.
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d June 1993. The first half of the session was devoted to technical evaluation
3r vailable information on causes extent of desertification and drought and{the a . ' . .o ee)(perience with international, regional, s~b-regIOnai ~d national progra~me~

tit bat and mitigate these problems. Dunng the SeSSIOn,apart from the views
to~m . fh

d by the Experts statements were made by the representatives 0 t e
~presse 0 . .e nts the United Nations Azencies, Intergovernmental rgamzationsQovernme , . e:

and the Non-governmental Organizations.

. the second week of the Session, the discussion was focussed on theDunng ..'
ibl tructure and essential elements of the proposed international ConventionpaSSI e s . . h h P I

b t desertification. The INC-D Secretariat, in consultation Wit t e ane
tOCOm a . . I

E rts established by the General Assembly Resolution and the internationa
of xpe . I d "F d. tions engaged in this field prepared a document entit e ormat anOrgaOiSa . .

ossible Elements of the Convention" (Doc. AlAe. 24117). DISCUSSIonon these
matters was general in nature. It was agreed that concrete proposals sh?uld be
ubmitted to the INC-D Secretariat by 1st July 1993. The Secretanat was

mandated to prepare a compilation of these proposals.

As many as 30 Governments and Organisations submitted written proposals.
e Organisation of African Unity (OAU) submitted a c.ompl.etedraft text ~f the
posed Convention. The INC- D Secretariat in consultation ~Ith ~heInternational
el of Experts considered all these proposals and also taking Into account ~he

iews of delegations expressed at the Nairobi Session, prepared a comprehensive
compilation running into 85 pages and submitted it for consideration at the

ond Session ofINC-D. (Doc. AlAe. 241112). This document was the basis of
discussion at the Geneva Session.

The AALCC Secretariat has prepared an overview of the Geneva Session.
first part contains a brief summary of the discussions together with some

nera! comments of the AALCC Secretariat. It is followed by a tentative text
the draft Convention. While preparing this text, it is not the intention to
~udge the work of the INC-D which has been requested to prepare a
solidated text in the light of the views expressed at the Geneva Session. It is
not the intention to undermine any proposals submitted so far. It is only an

rnpr to prepare a tentative text which might facilitate the discussions at the
CC's Legal Adviser's Meeting in New York on 27th October 1993 and at

Thirty-third Session in Tokyo. The AALCC text is based on Agenda 21,
.Pter 12, INC-D Compilation (AlAe. 241112) the text ofthe Organisation of
Can Unity (Doc/CMl1781 LVIII, Rev. 4 Annex I) and the Document of

onomic Commission for Africa (ECA/NRD/ENV. INC-D/l/Rev. I,
JUly 1993).
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INC-D Second Session, Geneva, 13th to 24th September 1993

The Second Substantive Session ofINC-D was held in Geneva from 1
24th September 1993. It was attended by a large number of States . 3th to
from the African region, United Nations Agencies, organisation~art~ularly
governmental Organisations. The following thirty AALCC M ban Non_
attended the Session: Bangladesh, Botswana China Egypt G emb.er States
I di I .. ", am ia Gh
n ia, ~donesla, I~lamlc Rep~bli~ of Iran, Iraq, Japan, Jordan, Keny~ L' ana,

Mala~sla, ~ongoha, Nepal, Nigeria, Pakistan, Philippines, Republic o£ K
lbya

,
Saudi Arabia, Senegal, Sierra Leone, Sudan, Syria, Tanzania, Thailand U orea,
and Yemen. The AALCC was represented by the Director Mr. P.K. Jha. ganda

The Chairman, in his opening address, informed the Meeting of th
made since the INC-D Nairobi Session. He drew attention to the e PkrogressC ., . wor of th

omrrussron on Sustainable Development at its first session held in Ncw Yo+: e
J h E' h h S . ew ork Inune, t e rg t ession of the INC Climate Change particularly "PS " , on rompt

tart arrangement and the Non-governmental Organisations Co-o di .
S

. h ld .. r matron
ession e 10 Bamako 10 August 1993 He commended the '1'. . compl ation

prepared b.y the S~cretanat and suggested that the two Working Groups should
complete first ~eadmg .of that document during the Geneva Session. He expressed
the hope. that 10 the hght of progress thus made, it would be possible for the
Secr~tana~ to elaborate a consolidated single negotiating document for
consideration at the I~C-D:s third session in New York scheduled in January
1994. He expressed satisfaction overthe consensus arrived on the mandates ofthe
two Working Groups and proposed its formal adoption by the Plenary.

Th~ Plenary approved the Chairman's proposal (A/48/226, decision 1/3).
Ac~()r~mgly, Working Group I was allocated sections on Preamble, Principles,
ObJec~lves, ~ommitments, National and Sub-regional Action Programmes,
Capacity BUilding, Education and Public Awareness Financial Resources and
Mechanisms and Co-ordination and Co-operation.' Working Group II was
conce~ed with Definitions, Research and Development, Information Collection,
Analysis and Exchange, Technology Transfer and Co-operation, Institutional
and Procedural Arrangements and the Final Clauses.

T~e Ch~irman also introduced a non-paper which dealt with the preparation
of regional instruments and "prompt start" arrangements. He suggested that as a
first step work on the Convention together with the regional instrument for Africa
could be concluded. It would be followed by the commencement of negotiations
for the regional instruments for Asia and Latin America. He stressed that the
Convention should not be a mere framework instrument but rather a text with
su~stantiv~ commitments, and the regional instruments should spell out concrete
actions to Implement the objectives of the Convention.
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'fhe Delegate of Brazil recognized that the issue of desertification gained
rtance because of the initiative taken by the African States. He, however,

ifIlpO ed that alongwith the Convention, instruments for all regions should be
sueSS

tl
.ated and the Convention should be brought into force when all the regional

oegO
instruments were concluded.

The Executive Secretary of the INC-D explained the background of t.he
reparation of the compilation and informed the meeting about the case studies

~hich were under preparation or being planned.

Statements were made by a number of Ministers who were participating at
the Geneva Session. The delegate of Japan and the repres~ntative of OAU al.so
addressed the plenary on the opening day. On the follo~mg ~ay, after a.bnef
Plenary Meeting, the two working groups began consideration of the Items

allocated to them.

Discussions in Working Group I

On Preamble, the general view was that the text should be precise and
relevant keeping in view the purpose of the Convention. It should recall the
mandate given by the General Assembly resolution 47/188 and other relevant
resolutions including the resolution 321172 of 1977 concerning Action Plan to
Combat Desertification. It should express the determination of the international
community to deal with both desertification and drought in a concerted manner
at the national, regional and international levels. The developing countries
expressed the view that issues concerning eradication of poverty, mitigation of
debt, removal of distortion in international trade should be mentioned in the
Preamble as highlighting their concerns. Most of the developed countries
however considered these issues as not relevant in the context of the Convention
on combating desertification. There were also divergent views on whether
desertification was a global issue or not. It was also stressed that there should be
no duplication with Principles and Commitment Provisions.

With regard to Principles most of the delegations agreed that like Climate
C~ange and Biodiversity Conventions there should be a separate article dealing
lelth Princ.ipl~s. Some delegations from the developed countries considered the

.gal ambiguity of the Principles and preferred to include them, if necessary,
either in the Preamble or in the section on Commitments. While there was no
Igreement on the list of Principles, it was generally agreed that the Rio Declaration
Could be the point of departure and the Principles which might be included should

ve links with the subject matter of the Convention.

As for the Objectives, the general view was that they should be focussed and
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conc,ise addressing the m~in causes of desertification and the preventive me
reqUIred, A few delegatIOns were of the view that the Convention' ,asllres
should be to combat desertification and not drought Some oth s Objective
t d h' 'en, hows ress~ t e need for an Integrate~ approach, which might lay down s e~er,

commitments and a system to monitor and review such cornrnjj peclfic
I ments,

Structur~ and nature of commitments were considered as central ele
the ConventIOn, It was suggested that Climate Change and B' ~ents of
Conventions provided models for the drafting of specific pro " 10diverSity

, VISions relat'commitments, There was wide support among the developing c ' Ing to
al brni , ' OUntnes fo thpropos s su rnitted by the Afncan Group which set out in details th ,r e

t b ak hI' ecommltmo e t en at t e ocal, national, regional and international levels S dents
stressed that there should be no duplication and overlapping and th orne ~Iegates
h Id b f d i ecommItments ou e rame In such a way so that they could be implemented' f

C
' S

I h In an e teChvmanner. n t at context, the need for financial, technical and scient'f' , e
b h ", I ICaSSistancey t e mtemarional comrnunny was also emphasised Most delegations '
the i rt f " , ' recognlsed

ertlmpo
h
, a~ceho ,partlclpatlO~ by local population, capacity building and the

pa ners Ip In t e implementarron of the commitments,

~ssues concerning NationalAction Plans and Programmes were discussed in
detail. ,It was stressed that National Action Plans to combat desertification should
?e a~ I,ntegral part of the national development programmes, The OAU draft,
Ide~tI:led, key elements of the National Action Plans which included: popular
participatIOn; water resource management; land use planning; soil conservation;
lan~ tenure reform and institutional strengthening, It was suggested that National
Action Plans should focus on concrete initiatives and practical measures and
macro-economic issues should not be linked with it. A few delegations, advocating
a cautious approach, considered that it was the responsibility of the Government
and not the local people or the international community to draw detailed plans for
national action,

With regard to Sub-regional Action Programmes, it was stressed that they
should complement national programmes, It was, however, observed that while
such programmes may be scientifically based and technologically feasible, many
a times they were not implemented because of the political or financial reasons,
While recognising the need for increased co-ordination, suggestions were made
for the establ ishment of sub-regional centres to facilitate exchange of experience .
Thi , t d thatISsuggestIOn was not favoured by most of the developed States who sta e d
they were opposed to proliferation of institutions, Instead, they supporte
strengthening of the existing institutions,

, ", ention.Capacity Buddmg was considered to be a corner-stone of the Conv d
Some delegations stre sed the need for capacity building at the national an
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. I levels, Some others recognised the crucial role of local population,
D'IOna " I
" 'II women and youth and the non-governmental orgamzations. twas
neCla Y , , , , ith bI'
Y- d that capacity building should be carried out rn conjunction Wit pu IC

stre
sse

s and education African delegations urged for the establishment of an
warenes, , , , ld traia rional training centre with its headquarters In Afnca which cou tram. terna I , bli

In, if technical and managerial personnel. The need for adopting a pu ICSCient! IC, ,
ss strategy was also recognised by many delegations.awarene ,

I S concerning Financial Resources and Mechanisms were discussed at
ssue inancial resources shouldh It was generally agreed that the bulk of financial resources shou co~e

leng
t

' bilization at national level. Several delegations from the developing
(rom mo " d I' , I

' tressed thatthe existing mechanisms should be Improve qua itanve y
countnes s , , " I fi 'I
and quantitatively, While recogrusmg the need for new a~d additiona , mancia

es it was suggested that the establishment of a speCial fund, openmg a newresourc ,
window at the GEF and debt relief could be some of the measures which need, to
be considered in this context. The delegations of t~e developed countnes
h r neither supported the establishment of a special fund nor recourse tooweve, '" d
GEF, In their view, it was not the lack of fund but rather proper utilization an co~
ordination which was required, Some countries supported a 'package ap,proac,h
as outlined in paragraph 102 (b )(AI Ac 241112) envisaging pa~oply of fl~anclal
resources involving bilateral assistance, global and regional multilateral asslst~ce
and private flow, particularly from non-governmental organisations. ~ suggestion
was made that all affected and donor countries should make an estimate of the
resources which can be devoted to combating desertification,

Co-operation and Co-ordination was the last item on the ag~nda ofWorkin~
Group I. Some delegations felt that a deliberate attempt was being made to omit
the reference to international co-operation and North-South Co-operation and to
transfer all the responsibility for combating desertification to developing countries,
It was recognised that the INC-D could achieve its goals only when a new type
of North-South co-operation based on a spirit of partnership and international
olidarity is launched,

Discussions in Working Group II

When Working Group II commenced its work, some delegations proposed
that consideration of the article on definitions should be deferred until the INC-
D next session, In the meantime. INC-D in consultation with WMO and other
Competent UN agencies should compile definitions based on the available
SCientific knowledge,

With regard to the section on Research and DeveLopment it was suggested
that instead of preparing detai led action plans, the endea vour should be to identify
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issues for consideration. A view was expressed that distinction should be III

between the desertification and drought. Others, however, reiterated the ctde
link between the two problems. There was however consensus that research oSe
development was necessary in areas such as socio-economic issues relatin and
drought and desertification, land management system and integration of indigeng to
knowledge with modem research. OUs

On the section concerning Information Collection Analysis and Exchan
the issues addressed included collection of basic information and its utilizat;e,
for early warning system, and studying socio-economic effects. Some delegatio on
expressed concern over the cost of establishing a system for data collectio:s

monitoring and assessment. '

On Technology Transfer and Co-operation it was stressed thattheconvention
should enhance the transfer of technology by facilitating access to and transfer
of technology and improving capacity, identification and application of joint and
collaborative technologies. In that context, it was recognised that Chapters 12and
34 of Agenda 21 provided valuable guidelines. It was argued that there was no
need to elaborate a detailed list of technology transfer and co-operation activities
in the Convention. Instead, the Convention should contain a mechanism for
technical co-operation and identify a combination of modem and traditional
technologies which might be available to the developing countries. While the
developing countries recognised the need for the establishment of institutions to
facilitate the transfer and strengthening of sub-regional centres for this purpose
it was not supported by the delegations of the developed countries.

Other issues concerning Institutional and Procedural Arrangements and
Final Clauses were also discussed. It was evidentfrom the preliminary discussions
that there was general agreement on these issues. The provisions on these issues
as set out in the compilation were very similar to the provisions in Climate
Change and Biodiversity Conventions. Some delegations however pointed o~t
that it was rather premature to express any final positions on these issues unttl
agreement was reached on the other key provisions in the Convention.

The Working Group could hardly discuss the key issues on the conclusi?n ~
regional instruments which remained the focus of discussion in various reglO~
groups and the Informal Plenary. After hectic consultations, the plenary on the
last day was able to adopt a draft resolution which would be placed befor~

. . . t the ume-Forty-eighth SeSSlOnof the General Assembly. That resolution sets ou . al
frame and the future work plan of the INC-D including the conclusion of region
instruments.

• 11
The Non-governmental Organizations participated at the Geneva Ses

slo
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th full vigour and strength. A significant contribution was the Daily Earth
Igotiating Bulletin published by the International Institute for Sustainable
velopment, a Non-governmental organization based in Canada. The Bulletin
vided a very useful source for update information everyday.
On the closing day, i.e. 24th September 1993, the Plenary adopted the report

f its Second Session, which also contained the reports of the two Working
~ups. This Report would be placed before the General Assembly at its forty-
eighth session. In the meantime, the INC-D Secretariat has been entrusted with
the task of the preparation of a consolidated text which will be considered at the
third session of the INC- D scheduled to be held in New York from 17 to 28th

'lII1uary1994.

:oeral Comments
The Geneva Session of the INC-D was a step forward towards the goal of

completion of the elaboration of a convention by June 1994. The compilation
prepared by the INC- D Secretariat with the assistance of the International Panel
of Experts helped to focus the discussions on a set of proposals on the relevant

issues.
It appears that there will be no disagreement on the format of the convention

which will essentially follow the pattern established by the Convention on
Climate Change and the Biodiversity. The unanimity reached at the opening of
the INC-D Meeting in Geneva on the allocation of work to the two Working
Groups was a good omen at the commencement of the negotiating work in
Geneva. The two Working Groups during the first week of the Session made
remarkable progress in the first round of discussions on the basis of the
compilation made by the Secretariat (Doc.AI Ac.241112). Regrettably during the
later part of the second week, the deliberations got derailed over the semantics.

It is however encouraging to note that there is wide consensus on several
provisions of the Convention. The divergent views in respect of Preamble,
~finitions, Principles, Objectives, Research and Development, Capacity Building,

echnology Transfer and Co-operation, Institutional and Procedural Arrangements
IIld Final Clauses will narrow down as the negotiations reach the concluding
I'hase.

There are only three key issues which could keep the INC-D negotiations at
terhooks. These issues include: the nature and type of commitments, the

~cial resources and mechanisms and the nature and the time-table of conclusion
regional instruments. Attheconclusion of the Nairobi Session it was hoped that
,pecially the issues concerning regional instruments will not pose problems at

Geneva Session. Regrettably, this was not to be.
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It is interesting to note that many of the developed countries
advocate that this should b~ a 'strong' convention. However, if ~~rpo~ to
expres.sed at the <:,eneva Session on crucial issues such as commitments Views
financial mechanisms are any indication the Convention when it em and the
final form would perhaps be among the ~eakest on this field of envi erges in the
de I t Th diffi . . ronmentve op~en. . e erences of OpInIOn on a single word "globali .and
substantiates this observation. For the climate change issues th d sahon"

tri h d . I ' e eveloCOUllnes a vita stakes and therefore they were prepared to cajole and to Ped
some length to seek support and participation of the developing co tri . go to

I bun nes 10thprocess. t may e too harsh to express the opinion that in some quart .. at
that'd s rtifi ti . ,. " . ers, It ISfelte e mea IOnconvention is a charitable convention" Such .
b .. . a VIewWOulde a travesty of the whole mtemationa] co-operation system currentl .
Th ti d·ffi y 10 Voguee seman IC 1 erences over t~e char~cter of the issue and whether it is 'global;
or not should not be the yard-stick to Judge the importance of the int .
convention to combat desertification. ernatlOnal

It has been furt?er suggested ~hat the convention should be 'realistic' and
shoul~ not. deal wIth. Issues which are not relevant in the context of the
desertification conventron. Nobody would dispute that point. However the d
" I··" h b ' Worrea tstu: as to e interpreted ~nthe context of overall approach, both by the
developed and developing countnes. It has been recognised that' desertification'
and '~rought' are two distinct issues and accordingly different types of
corrumtments should be elaborated to deal with them. Drought has been defined
as "a sustained period of water deficit in particular areas, perhaps lasting a few
~on~s or many years". Does it mean that one has to wait for many years to
Identify any particular situation whether it is 'drought' or 'desertification' and
provide any assistance accordingly? In the context of desertification, it has been
further suggested that the proposed Convention should deal with 'preventing'
further desertification and not with the problems of 'reclamation' of degraded
land. If the objective is to adopt an 'integrated approach' such different categories
of situations, involving different types of commitments does not seem to hold
logic. There cannot be a dividing line separating these issues. As and when the
Convention comes into focre, the Conference of Parties (COP), the highest body
designated to oversee the implementation of the Convention, should consider the
specific situation in the light of scientific information available and take a
decision as to what type oftechnical and financial assistance would be necessary
to deal with that type of situation. If the Convention is to be realistic, it must be

flexible in its approach on this issue. Instead of arguing for drawing a fine
distinction, it should be left to the Conference of Parties to determine the
specificity of each situation and act accordingly.

It has been suggested that the Convention should strictly deal with the issUes
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ich are relevant in the context of desertification issues. The very mention of
.~iversity' or climatic issues has not been recognised as relevant, as they are
~ dealt with other international Conventions. Similarly since the sensitive
log . . . .. ti It d. ues such as mitigation of debt or removing distortions m interna iona ra e

iSSl g to other international forums, it has been argued that they should not cast
be on . . Th .. hadows in the negotiations on desertification convention. ese Issues aretheir s

t directly related to this exercise, but there is no doubt that they ~re rel.evant
nod uld be mentioned albeit in a very general manner perhaps either ill the
III co . . I 'N bodv i ki I ti fble or in the article relating to 'Princip es. 0 y ISsee 109 so u Ion 0

::bt problem in the ~ont~xt of des~rtifica~ion but debt burden of developing
untries is a reality which IShampenng their development process and unless

~s seen in a broader persp~ctive no ~ean~gful achievement could be made on
any front including combating desertification and drought.

In the context of relevance of issues, a couple of observations may further be
made. At some quarters it is felt that the Convention should not fail to refe.r to
'good governance' and the virtue of democratic form of government. Some veiled
charges were also made in identifying the reasons why the past efforts and
fmandal assistance provided to developing countries could not yield the desired
result. It is unfortunate but true that democracy while crucial is not the panacea
for all the ills of today' s world. There are examples where supposedly democratic
governments have systematically exploited their own people and involved in all
types of corruption and also where in some instances the authoritative regimes
havedone best for the welfare of their people and lead to phenomenal developments.
In the context of desertification, it is not the type of government which matters.
Each situation should be judged by the performance and the way that commitments
at the national level have been implemented by the Governments. The Convention
should not attempt to impose a "Charter for good governance" and dictate the
national budgetary process and other matters lying in the national domain.
Respect for sovereignty and freedom for independent action should be one of the
element in granting international assistance to deal with such problems as
desertification which are essentially within national jurisdiction of States. Such
an approach only would make the Convention realistic.

Another set of provisions which would be the yardstick to measure the
SUCcessof the Convention are the financial commitments and the related
Illechanism to implement the Convention. Perhaps Geneva during the INC-D
second session did not provide the right atmosphere to discuss seriously the
:nanci~ commitments to ameliorate the conditions of millions who are struggling
dor .Survlval from the menace of desertification far away. The views expressed
unng the consideration of this item in Working Group I do not appear to be

enCouraging. There is so far little indication from many of the developed
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countries of their desire to reach the target of 0.7 per cent of their G.N.p .
~es~ons~ !O .the ~ervent appeal made just a year ago during the Rio SUmmit. Th' III
IS little inclination to support the establishment of a separate and speci I ere
within the context of the desertification Convention. On the contrary tah fund
tr . . fifth ' ere isong opposmon to open a I window at the Global Environment F '. s

(GEF) specifically for desertification issues. It has been suggest ~cllity
'desertification' may attract GEFFund in specific situation which may fal] u that
the four programme areas covered under the existing scheme. Althou h ncter
di . fGEF' '11 . g ,theISCUSSlons on restructunng 0 IS sti g010g on and any clear view .. ' ~~
Issue would emerge only after GEF' s December 1993 session, there is not llluc
hope of breaking any new ground. h

Against this background, it would not be surprising if the fate of discus .
. 1 . f ' d ddi SIOnon crucia Issue 0 new an a itional fmancial resources' will hang on th

balance until the last moments of the negotiating process. The negotiating histo e
of the Climate Convention provides a precedent in this regard. The Conventi~
on desertification, however, must address this issue in a pragmatic or innovative
manner which will pave the way for any realistic Convention.

Another difficult issue, which remained unresolved at the INC-D first session
in Nairobi and continued to haunt the deliberations in Geneva is the conclusion
of regional instruments. The General Assembly Resolution 47/183 of22 December
1992 mandated the INC-D to elaborate an international convention to combat
desertification in those countries experiencing serious drought and/or
desertification, particularly in Africa, with a view to finalising such a Convention
by June 1994. The absence of any clear guidelines and the determined time-frame
have resulted in a difficult situation and a variety of interpretations.

One view is that the resolution only refers to the conclusion of an international
Convention by June 1994. It does not specify elaboration of any regional
instrument within this time. The other view, stressed by many delegations,
particularly the African States, is that the text of a regional instrument for Africa
must be completed within the stipulated time along with the Convention. The
third view, advocated by the States from the Asian, Latin American and .the
Northern Mediterranean regions, seeks simultaneous elaboration of sirntlar
regional instruments for their respective regions.

It is our considered view that, it may not be feasible to complete the enti~
work of the elaboration of the Convention together with all the regional instrurne~ h
by June 1994. The Chairman of the INC- D initially put forward a proposal Whl~
proposed to seek from the Forty-eighth Session of the General Asse~bl~ OS

. . Th bvi . pbcatlOextension of the mandate of the INC- D until August 1995. eo VIOUSl~ d the
would have been additional financial commitments by the United NatIOnS an
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untries which are supporting the INC-D negotiating process by making
:tuntarYcontributions for the Special Fund and the Trust Fund established by
tile General Assembly (Res. 47/188, Paragraph 13, 14 and 15).

Subsequently, the Chairman submitted another draft on 21st September
993. In this revised paper, the extension time sought is until January 1995. The

1 k d reluctance of some countries who are contributing for these funds and the
filar e ., diff I'. uing financial sqeeze of the United Nations may pose some 1 ICUties.
contlO .' . d .

ver it is presumed that the Chairman through hIS skill an pursuasiveJlowe , .
ner will succeed in his mission when the General Assembly takes up the Item

fIlan port of the INC- D for consideration. At this juncture, one can only speculate
onre .'
whether even with this extension it would be feasible to complete the entire

process .

Apart from the time-frame, the nature of regional instruments raise several
difficult legal issues. Two kinds of legal instruments could be elaborated,
protocols or annexes. It appears ~hat the. general view at t~e Genev~ Session i~ in
favour of annexes. Adoption and mtegration of protocols WIth the main Convention
is a complex process. However, a similar complexity may arise in the context of
annexes. The protocol and annex are integral parts of the Convention. Generally,
protocols deal with more substantive legal matters and annexes are concerned
with the technical, administrative and procedural matters. In the event, the INC-
D contemplates to elaborate annexes as the regional instruments, presumably,
there will be at least four annexes representing four different regions, i.e. Africa,
Latin America including Carribean, Asia including the Central Asian region and
Northern Mediterranean respectively.

It is hoped that the INC-D will complete the elaboration of the Convention
by June 1994 and possibly the text of the annex for Africa. The Convention,
together with the African annex should be adopted by the General Assembly at
its Forty-ninth Session and thereafter be open for signature by member States of
the United Nations. If other annexes are concluded thereafter, how will they be
integrated with the Convention? Would a State which signs the Convention at the
first instance be expected to sign the subsequent annexes? If for any reason, it
c~ooses not to do so, what will be the legal effect of subsequent annexes vis-a-
VIS that State? To stretch this question further, would any State have the option
to pick and choose one of the annexes and declare not to be bound by other
:Ubsequent annexes if it chose not to ratify/accede to them. These are just a few
egal issues which would need to be considered in this context.

. The AALCC Secretariat is of the view that a Convention accommodating the

.tuations in different regions and specifying particular measures to deal with
tions in Africa would have been the ideal approach. However, this may not

323



be acceptable to African countries as it would not fully meet their :tspirations.1Q
alternative is to elaborate a general convention together with separate regio e
instruments for different regions. In our view these regional instruments shon~
not seek to establish additional commitments beyond those envisaged in ~ d
Convention for the parties which do not face any desertification and drou he
problem. Other Contracting Parties, facing such a situation, may co~ t
themselves to initiate and implement such measures which would be necessar:
in the context of their respective regions. Since the idea of 'annex' as the regional
instrument is gaining ground, it would be desirable to identify the common
elements and elaborate administrative and technical details corresponding to
specificity of each region. As for the time-frame, since all the annexes Wouldbe
identical in terms of their legal effects, it would not matter which is elaborated
first. The IMO has evolved a very practical system of 'tacit acceptance' of
annexes. Such a provision could also be considered in the context of this
Convention. This would do away with the problem of integration of annexes with
the main Convention.

Another interesting example which may be relevant in this context is the
'Implementation Agreement" relating to the implementation of Part XI and

related provisions of the United Nations Convention on the Law of the Sea of
1982 currently under discussion in the Informal Negotiations initiated by the UN
Secretary-General. The initiative of the UN Secretary-General to hold consultation
on the outstanding issues on the Law of the Sea Convention is intended to lead
to Implementation Agreement which would facilitate universal participation in
the Convention. Article 2(2) of the Implementation Agreement now un?er
discussion envisages that the provisions of Part XI and the Implementaucn
Agreement would be read and interpreted together as one single account. Under
Article 3 this Agreement would be " ....open for accession by those States and
other entities referred to in Article 305 of the Convention which have rati~ed or

. . I lv ratif . r accedmg toacceded to the Convention or which are srmu taneous y rati ymg 0 . ifi d
the Convention and this Agreement". Further, Article 4 provides for a simpl ~e

L f h S ConventIOnprocedure. A State or entity which is a Party to the aw 0 t e ea . d
. A "ld be considerePrior to the adoption of the Implementation greement, ....wou ths

.. .' hi 12monto be a party to this Agreement unless It notifies the Depository Wit in rse
. hat i ld ot have recoUof the adoption of the Implementation Agreement t at It wou n

to the simplified procedure as set out in Article 4." ,
. . f' .t cceptaIlce

The AALCC Secretariat is of the view that a combination 0 taci a . hich
and 'simplified procedure' could provide a solution to the difficulties ":'ooal

. d i I t tion of regimight arise in the context of the conclusion an Imp emen a 'tacit
annexes to be adopted after the conclusion of the Convention. While the "es,
acceptance' could promote expeditious entry into force ofthe regional anne
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. Iified procedure might help in sorting out the legal problems raised instmP I. .
'on to the implementation of annexes.

I the fourth ACP-EEC Convention, popularly known as Lome IV
Last.y, signed in Lome on 15 December 1989 will be a very useful
ventlOn, . d sneci fi allCOO t It deals with Environmental Matters (Articles 33 to 41) an speer IC y

~eden . ht and Desertification Control (Articles 54-57). The procedure for the'w Droug .' th tlementation Agreemen~s and promotio~ ~f regional co-operation are e wo
IJIIP mres which may guide the INC-D 10 ItS work.yfea

DRAFT TEXT OF THE UNITED NATIONS CONVENTION
ON COMBATING DESERTIFICATION AND

MITIGATION OF DROUGHT

(As prepared by the Secretariat of the Asian-African
Legal Consultative Committee)

of the Convention
So far no discussion has been held in the INC-D about the title of the
vention. The AALCC Secretariat is of the view that this is an important matter

ich deserves due consideration at an early stage. Since this Convention is
rated in accordance with the mandate given by the General Assembly
lution 47/188 of 22 December 1992, it would be appropriate if the title
ts that status. The title suggested by the AALCC Secretariat "The United

ions Convention on Combating Desertification and Mitigation of Drought"
based on that consideration.

ble

Recalling the United Nations General Assembly Resolutions 321172 of 19
mber 1977 441172 of 19 December 1989,441228 of 22 December 1989 and

r relevent resolutions, as well as decisions adopted by the United Nations
erence on Environment and Development held in Rio de Janiero in June
, in particular the recommendation by which the Conference invited the

eral Assembly to establish, under its auspices an Inter-governmental
otiating Committee for the Elaboration of an International Convention to
bat Desertification in those Countries Experiencing Serious Drought and!

Desertification, particularly in Africa;

Recalling also the General Assembly Resolution 471188 of 22 December
by which it established the Inter-governmental Negotiating Committee for

l!laboration of a Convention to Combat Desertification with a view to
, . g such a Convention by June 1994;
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Reaffirming the validity and relevance of the decisions adopted at the U .
Nations Conference on Environment and Development regarding measu nlt~
combat desertificaion and mitigate drought, and especially Chapter 12 of A.res to
21 "Managing fragile ecosystems: Combating desertification and drough~,:.nda

,
Taking into account past experience particularly the efforts to implerne

1977 United Nations Plan of Action to Combat Deserification; ntthe

Appreciating the measures already taken or underway by States
organisations such as the United Nations Environment Programme the U ~d

. . ' nIted
Na~lOns De:elopment ~rogram~e, t?e Food and Agncultur~ Organisation, the
UnIted NatI.ons Educ~tlO~al, SClentI~c and ~ultural Organisation the World
Meteorological Organisation, the United Nations Sudano-Sahelian Office, th
International Fund for Agriculture Development at various levels to understan~
and address the problems of desertification and drought;

Cons ide ring that measures to combat desertification should be planned in the
framework of sustainable development, with dynamic interaction between all
development activities, and that measures to combat desertification must therefore
form an integral part of the overall economic and social development strategies
of the countries concerned;

Conscious of the adverse effects, including socio-economic, of land
degradation in dryland areas, which affects a significant portion of the earth's
surface and population and the need for proper management, utilization and
conservation of resources and prevention of mass exodus and migration of
populations;

Noting that economic and social developments and eradication of pov~rty are
priority concerns of countries experiencing drought and desertification, particulerlr
in Africa;

Determined to make concerted efforts to combat desertification and mitigate
drought, for the benefit of present and future generation;

. d rt'fication toRecognising the responsibility of countnes affected by es~ I . W to
make necessary policy changes in their land tenure systems. ~Ith. a VI;rural

. . d . artlclpatlOn 0promoting sustainable land use practices an encouraging p .
communities and indigenous people in the development process,

I 'ty of the
Recognising also that in view of the widespread nature and c~mp eXI ditioos

d f h rtlcularcOn
problems relating to desertification andlor drought an 0 tepa
affecting each region; ti onal

. d i terna I
Stressing the need for promotion of sub-regional, regional an In

co-operation to combat desertification;
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Stressing also the need for effective international co-operation in the field of
search and development and for applying ecologically sound technologies to,e Jllbat desertification and mitigate drought;

CO

Recognising the need to make available further and additional financial
Urces to countries affected by drought and desertification, particularly in,eso

Africa;
Recognising also the vital role played by the local people, particularly the
en in combating desertification and affirming the need to ensure that they

woJll ., d . I . f tparticipate fully an~ effective~~ 10 planning an Imp ementation 0 measures 0

combat desertificatIOn and rrutigate drought;

Decides to conclude an international convention on combating desertification
d mitigation of drought as well as appropriate instruments adapted to thean .

specific needs of different regions;

Explanatory Note
Since the discussion concerning section on Preamble will continue until the

late stage of negotiations, the AALCC draft text on Preamble sets out only a
tentative list, which may be further shortened or elaborated as need be. There are
• sues such as poverty eradication, mitigation of debt etc., which could find place
in the Preamble.

Article 1

Definitions

(a) 'Desertification' is a process of land degradation in arid, semi-arid and
dry sub-humid areas resulting from various factors, including climatic
variation and human activities.

(b) 'Drought' refers to a sustained period of water deficit in particular areas,
perhaps lasting a few months or even many years and can be classified
according to a number of criteria involving several variables used either
alone or in combination such as meteorological drought, agricultural
drought and hydrological drought.

(c) 'Combating desertification' means all activities aimed at halting and
reversing the process of desertification as defined in this Convention.

(d) 'Drought mitigation'

(e) 'Regional economic integration organisation' means an organisation
constituted by sovereign states of a given region which has competence
in respect of matters governed by this Convention, its Protocols or
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annexes and has been duly authorised in accordance with its ...' Internprocedures to SIgn, ratify, accept, approve or accede to the instru al
concerned. rnents

Explanatory Note

No ~tte~pt has b~en made to give ~~omplete list of definitions. The AAL
Secretanat ISof the VIewthat the definition of desertification as set 0 t i Cc
21 . . u In AgendIS appropnate. For the definitions of other terms which may be a
b d fi d i h necessary te e me m t e context of the Convention advice could be sought f 0
M t I· I 0 . . rom Worlde eoro ogica rgarnzanon and such other organisations engaged· ..
work. Some elements of the OAU and the ECA texts have also been i InlSdlmtl~
h AALC . . me u ed In

t e C text. The definition of the term "Regional Economic It.
O . . ". h n egratlOnrganisanon ISt e standard one as set out in Climate Change and B· di
Conventions. lO lversity

Article 2

Principles

(a) States have, in accordance with the Charter of the United Nations and
Principles of International Law, the sovereign right to exploit their own
resources pursuant to their own environmental and developmental
policies, and the responsibility to ensure that activities within their
jurisdiction or control do not cause damage to the environment of other
states or areas beyond the limits of national jurisdiction.

(b) The Principle of Sovereignty of States shall prevail in all international
programmes and measures for combating desertification and mitigate
drought.

(c) The Principle of shared, but differentiated responsibility in promoting
and implementing the provisions of the Convention.

(d) The right to development must be realized in such a way as to satisfy the
development and environmental needs of present and future generations.

(e) States should co-operate in promoting an open international economic
system that will facilitate economic growth and sustainable development
in all countries, thus enabling particularly those countries whieh are
affected by drought and desertification to take effective action.

Explanatory Note
. ·)es

It appears that the divergent views on the inclusion of an article ~n ponet are
could be narrowed down ifthe list is precise and the principles to be lOclude
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generally acceptable. The AALCC Secretariat draft text is a tentative one. There
are certain principles in the OAU draft (AlAc.241112, paragraph 29) which may
be considered in this context.

Article 3

Objective

The overall objective of the convention is to promote and strengthen
. temational co-operation to combat desertification and mitigate drought more
:rfectively in the regions affected by such problems. The immediate objectives
are : to prevent land degradation and the destruction of ecosystems; to establish
a corroborative framework of co-operation and partnership based on mutual
interest; to strengthen capacity-building at the local, national, sub-regional and
regional levels; and to establish a system to monitor and review the commitments
of the parties to the Convention and its other instruments.

Explanatory Note
Perhaps the AALCC draft may be considered as short and precise. In view

of the pending decision on the nature and time-table for the conclusion of
regional instruments, it is felt that elaboration of the article on objective could
be deferred until a clear view appears on that issue.

Article 4

Commitments

l. The contracting Parties, taking into account their specific national and
regional developments priorities, objectives and circumstances, shall:

(a) formulate, implement publish and periodically update their national
and, where appropriate, regional programmes containing measures to
mitigate drought and combat desertification;

(b) Develop and strengthen the knowledge base and information for regions
prone to desertification and drought, including the economic and social
aspects of these ecosystems;

(c) Strengthen regional and global systematic observation networks linked
to the development of national system for the observation of land
degradation and desertification caused both by climatic fluctuations and
by human impact and identify priority areas for action;

(d) Support the integrated data collection and research work of programmes
related to desertification and drought;
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(e) Support nationa~, resionat. su~-~egional activities in tech nolo
development and dissemination, traimng and programme implementaf gy
to arrest dryland degradation; IOn

(0 facilitate the mobilization of adequate financial resources for pro . .
hni 1 d fi . 1 . VldlOgtee mea an mancia assistance to developing countries affect

drought and desertification. ed by

2. The Contracting Parties experiencing drought and desertification pr bl
~: o~

(a) Develop comprehensive anti-desertification programmes and inte
hern i . I d I . gratet em into nation a eve opment plans and national environm I. ~~

planning;

Develop comprehensive drought preparedness and drought-relief schemes
for drought-prone areas and, where necessary, design programmes to
cope with environmental refugees;

(c) Develop land-use models based on local practices for the improvement
of such practices with a view to preventing land degradation;

(b)

(d) Promote integrated research programmes on the protection, restoration
and conservation of water and land resources and land-use management
based on traditional approaches, where feasible;

(e) Develop and adopt, through appropriate national legislation, and introduce
institutionally, new and environmentally sound development-oriented
land-use policies;

(f) Strengthen national institutional capabilities to develop and implement
appropriate programmes to combat desertification and mitigate drought;

(g) Co-ordinate and harmonise the implementation of programmes and
projects funded by the United Nations Agencies, Inter-governmental ~d
Non-governmental organizations that are directed towards combating
desertification and mitigation of drought;

(h) Encourage and promote popular participation and environmenta~
education, focussing on desertification control and the management 0

the effects of drought;

(i) Establish mechanisms to ensure that Land-users, particularly women :;
the main actors in implementing improved land-use, including agrofores

systems, in combating land degradation;
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The Contracting Parties, especially those facing se~ous ~rought and
3. desertification shall, in addition to the measure.s mentlOne.dmParagraph

2, give priority and mobili~e fi~ancial, techmcal, matenal and human
resources to deal with the situanon.

lanatory Note .
JSP. the deliberations on this crucial issue just began at the Geneva ~esslOn,

. Slncesidered rather premature to draft concrete provisions. Besides ~he
it IS con inz it format it is also not clear as to what type and categones

blem concermng 1 s , . h kev i . thepro itments would emerge from future deliberation. I~ISt e ey Issue m
ofcomm. d t arrive at any consensus there has to be grve and take approach.
COn~~~~~ec~etariat draft merely identifies few provisions which need to be
The.

d
d and elaborated in the light of subsequent developments.

cons1 ere

Article 5

Regional and sub-regional co-operation

The contracting Parties shall endeavour to promote:
(a) Regional and sub-regional co-operation in the areas concerning combating

desertification and mitigation of drought;

(b) Strengthening, and where necessary, establishmen~ of.regional and su~-
regional centres as well as networks of research momtonng and systematIc
observation including early warning systems for drought and
desertification;

(c) Exchange of information, experiences and know-how relating to policy
and programme alternatives in fields such ~s land-tenure, resource
management and use of indigenous technologies:

(d) The establishment of modalities for joint effective manageme~t and use
of shared resources such as grazing lands, rivers and lake basins;

(e) Mobilization oftechnical and financial support and resources necessary
for the formulation, implementation, follow-up and evaluation of regional
and sub-regional plans of actions.

Article 6

Research and Training

The Contracting Parties, taking into account the special needs of developing
tries affected by drought and desertification, shall:
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(a) Establish, promote and support h. . researc and programm
sCIentific and technical education and training for m .t .es concern.'
and control of desertification and mitigation of dr~~~~tr:ng, prevent~

(b) ~:b~i~~fe:e~~~:~eh~:!e::! ithsfi~st meeting shall de:ennine h
d . c anrsm to promote d Owt

stan ardized system for observing and reportin d an facilitate 0

forms of technical and scientific co-operation. g ata, as well as Othe:

Article 7

Technology transfer and CO-operation
. The Co~tracting Parties shall facilitate access to and tran Ii

fnendly antI-desertification technologies on a f . . s erofecologicaIly
basis b' air, equuabts and f •.yencouragmg programmes of co-operation and' pre erential
countnes affected by drought and desertit; ti S assIstance to the develOPing
int h I tea Ion. uch programm h

o account t e applicability of technology tr f I es s all take. . ans er to ocal cornm '.encourage actrve lDvolvement of the nri . . UnItIesand
d t & e pnvate sector aiming at the d I

an ransrer of appropriate technologies to cornbarn rtifi . eve opment
drought. ese lCatIon and mitigate
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Article 8

Capacity building
The Contracting Parties shall :
(a) establish and maintain c

f . programmes forthe development and strengthening
o national biliti b '.for th ~apa I rties y supportmg SCientific education and training
and e specific needs of the developing countries particularly in Africa;

(b) tak~ all measures to ensure the participation of local populations,
partIcularly women, youth and children.

Article 9
Education and Public Awareness

The Contracting Parties shall :

(a) prom?te ~nd encourage awareness campaigns for combati~g
dese~lficatIOn and mitigate drought through the electronic and p('lJJt
media.

(b) co-operate in and promote, at the international level the development and
exchange of educational and public awareness material on the causes.
effects and measures to deal with drought and desertification.

The texts of these four articles dealing respectively with Regional and Sub-
regional co-operation, Research and Training, Technology Transfer and Co-
operation and C~pacity Building reflect th~ emerging cons~nsus. The AALCC
secretariat draft ISby no means an exhaustive one. Depending upon the text of
articles on commitments the substances of these four articles would need to be
considered again.

Article 10

Financial Mechanism

(a) There shall be a mechanism for the provision of financial resources to
developing country parties for the purposes of this Convention on a grant
or concessional basis. The mechanism shall function under the authority
and guidance of, and be accountable to, the Conference of Parties which
shall at its first meeting, decide upon the institutional structrure for such
a mechanism and determine the policy, strategy, programme priorities
and eligibility criteria relating to access to and utilization of such
resources. The mechanism so established shall take into account the
importance of burden sharing among the parties to the Convention;

(b) The Contracting Parties may seek financial assistance from the Global
Environment Facility (GEF) for the implementation of any programme
concerning combating desertification and mitigate drought provided
such programmes are related to or lie within the areas identified by the
GEF for its financial assistance;

(c) The Contracting Parties shall be free to seek or provide any financial
resources related to the implementation of the provisions of the Convention
through bilateral, regional and other multilateral channels.

Explanatory Note

INC-D Negotiators will find this issue as the toughest one. The divergence
of views between the developed and developing countries in regard to financial
~Sources is too wide. If it becomes possible to involve GEF with this Convention,
It will be a real breakthrough. There is no indication whether the developed
COuntrieswould be prepared to extend generous financial assistance to implement
the ~ofty provisions in the Conventions. The AALCC Secretariat, keeping this
reality in view, has followed the guidelines established in the Biodiversity
Convention (Article 20) in preparing the text of this article.
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Article 11
Co-ordination and co-operation

The Contr~cting Parties shall take measures to promote efficient c _ .
and co-operatIOn at all levels. 0 ordInation

Explanatory Note

The AALCC Secretariat is not sure whether such a proviso .
However, this theme is the basic purpose of the Convent" S' IO~ISnecessary.
(Al Ac 241112) contained such a provision (paragraph 1~~8)Incdethe Compilation
di hi . an t ere Was sICUSSlOnson t IS Issue during the Geneva Session the' I . Ome" . , InCUSlOnof su hprovision In general terms may be considered useful. c a

Article 12

Relationship with other Conventions

(a) The Contracting Parties recognise the close link that exists b t
li ti f h bi . e ween therea iza IOn o. t e 0 jectrves of this Convention and those pursued b

ot~er legal Instruments particularly the Framework Convention o~
Climate Change and the Convention on BiOdiversity.

(b) In this ~egard, the provisions of this Convention shall be complementary
~oand In.no m~nner affect the rights and the obligations of the Parties
Inherent.In any International legal instrument related to objectives of this
Convention.

Explanatory Note

The objective of the proposed Convention on combating desertification is in
many ways, close to other environmental Conventions particularly the Climate
Cha g d th B' diversi 'n e a~ ~ ~o rversity Conventions In order to recognise and strengthen
such relationship, It would be useful to stipulate a provision to this effect.

Article 13

Conference of the Parties

(i) A Conference of the Parties is hereby established.

(ii) The Conference of the Parties as the supreme decision-making body
within this Convention shall keep under regular review the implematation
of the Convention and of any related instruments that the Conference of
the Parties may adopt. It shall make, within its mandate, the decisions
necessary to promote the effective implementation of the Convention.
To this end, it shall :
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(a) Periodically examine the commitments of the Parties and the institutional
arrangements under the Convention, in the light of the objective of the
Convention, the experience gained in its implementation and the evolution
of scientific and technological knowledge;

(b) Promote and facilitate the exchange of information on measures adopted
by the parties to implement the Convention, taking into account the
differing circumstances, responsibilities and capabilities of the Parties
and their respective commitments under the Convention; and adopt such
measures as necessary for the successful implementation of the objectives
of the Convention;

(c) Agree upon and adopt, by consensus, rules of procedure and financial
rules for itself and for any subsidiary bodies; and

(d) Exercise such other functions as required for the a~hieve~ent of th.e
objectives of the Convention as well as other functions assigned to It
under this Convention.

(iii) The first Session of the Conference of the Parties shall be convened by
the Ad Hoc Secretariat referred to in Article 23 and shall take place not
later than one year after the entry into force of the Convention.Thereafter,
ordinary sessions of the Conference of the Parties shall be held every year
unless otherwise decided by the Conference of the Parties.

(iv) Extraordinary sessions of the Conference of the Parties shall be held at
such other times as may be deemed necessary by the Conference, or at
written request of any party, supported by one-third of the membership
of the Conference, within two months of the request being communicated
to the Parties by the Secretariat.

(v) The United Nations, its specialized agencies as well as any State member
thereof or observers thereto not Party to the Convention, may be admitted
by the Conference of the Parties as observers. Anybody or agency,
whether national or international, governmental or non-governmental,
which is qualified in matters covered by the Convention, and which has
informed the Secretariat of its wish to be represented at a session of the
Conference of the Parties as an observer, may request to be so admitted
unless at least one-third of the Parties present object. The admission and
participation of observers shall be subject to the rules of Procedure
adopted by the Conference of the Parties.

lanatory Note

The AALCC Secretariat draft is based on OAU draft paragraph 116 (AlAc
1/12).
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Article 14

Secretariat

(i) A Secretariat is hereby established.

(ii) The functions of the Secretariat shall be :

(a) To make arrangements for sessions of the Conference ofth P .
't b idi bodi e art ieI s SU si iary odies established under the Convention and sand
them with services as required; to provide

(b) To compile and transmit reports submitted to it:,
(c) To facilitate assistance to the Parties, particularly the affect d P .. h " e artles 0request, In t e compilation and communication of informaf .' n. d . IOnrequiredIn accor ance With the provisions of the Convention;

(d) To prepare reports on its activities and present them to the Conf
the Parties; erence of

(e) To ensure the necessary co-ordination with the Secretariats of th
I . . I . 0 erre event mternationa bodies;

(t) To enter, under the overall guidance of the Conference of the Parties' th d .. . ,100
sue a mint strati ve and contractual arrangements as may be required for
the effective discharge of its function; and

(g) To perform other Secretariat functions specified in the Convention and
in any of its protocols and annexes and such other functions as may be
determined by the Conference of the Parties.

(iii) The Conference of the Parties, at its first session, shall designate a
permanent secretariat and make arrangements for its functions.

Explanatory Note

The source of the AALCC draft text is the OAU draft (Paragraph 120, AlAe
241112) which is identical to Article 8 of the Climate Change Convention.

Article 15

Scientific and Technological Council

(a) A Scientific and Technological Council is hereby established as a
subsidiary organ of the Conference of the Parties. It shall be made up
of 10 Members appointed by the Conference of the Parties fof a
renewable period of three years.

(b) At the request and under the supervision of the Conference ofthe partieS,
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provide scientific and technical opinion on all issues that might assist the
Confernce of the Parties in promoting and pursuing the objectives of the
Convention;

(c) Co-operate with relevant and competent international organisations and
Agencies as may be determined by the Conference of Parties;

(d) Submit its activity reports to the Conference of the Parties.

planatory Note
The AALCC Secretariat text is based on the OAU text in paragraph 124 (a)

(AIAC 241112). During the di.scuss.ion~in .Ge~eva Session it was suggeste~ t~at
dieConvention instead of proliferating institutions, should str~ngthen th~ existmg
. stitutions. However it has been suggested that the regime established by
~onvention should operate independently. At SOmestage it would be inevitable
dlat new institutions will have to be established particularly for promoting
research and monitoring implementation of the Convention. The Convention
should provide for such eventuality. To begin with, as and when the Convention
comes into force, a Scientific and Technological Council comprising 10 members
nominated by the COP from different regions might be the only additional
institution.The UNEP has played a significant catalytic role in this field. It could
be entrusted with major responsibilies for promoting research, data collection
and public awareness programmes. In this context, Inter Agency Co-operation
and co-ordination among the United Nations Agencies and various international
and non-governmental organisations is of equal importance, Besides avoiding
duplication, such combined effort could render useful assistance to the Scientific
and Technological Council in taking a concerted approach.

Article 16

Adoption of Protocols

(a) The Conference of the Parties, may, at any of its regular sessions, adopt
protocols to the Convention.

(b) The text of any protocol that is proposed shall be communicated to the
parties by the Secretariat at least six months before the session.

(c) The rules governing the entry into force of a protocol shall be laid down
in the protocol itself.

(d) Only the parties to the Convention may be parties to a protocol.

(e) Only the parties to a protocol shall take decisions under that protocol.
(f) No state nor any regional economic integration organization may become
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a party to a protocol without being or simultaneously becoming
to the Convention. a Party

Explanatory Note

The AALCC Secretariat text is based on the text set out in paragr h
(NAC 241112) ap 133

(a)

Article 17

Amendments

Amendments to this Convention may be proposed by any Cont .P ractIng
arty. Amendments to any protocol may be proposed by any Party to tha

Protocol. t

(b) Amendments to this Convention shall be adopted at a meeting of th
Conference of the Parties. Amendments to any protocol shall be adoPte~
at a meeting of the parties to the Protocol in question. The text of any
proposed amendment to this Convention or to any protocol, except as
may otherwise be provided in such protocol, shall be communicated to
the Parties to the instrument in question by the Secretariat at least six
months before the meeting at which it is proposed for adoption. The
Secretariat shall also communicate proposed amendments to the
signatories to this Convention for information.

(e) The Parties shall make every effort to reach agreement on any proposed
amendment to the Convention or to any protocol by consensus. If all
efforts at consensus have been exhausted, and no agreement reached, the
amendment shall as a last resort be adopted by a two-third majority vote
of the Parties to the instrument in question present and voting at the
meeting, and shall be submitted by the Depositary to all Parties for
ratification, acceptance or approval.

(d) Ratification, acceptance or approval of amendments shall be notified.to
the Depositary in writing. Amendments adopted in accordance WIt:
paragraph (3) above shall enter into force among Parties having acce~te
them on the ninetieth day after the deposit of instruments of ratificatl~n,

. PartIesacceptance or approval by at least two-thirds of the Contractmg s
to this Convention or of the Parties to the protocol concerned, except .ts
may otherwise be provided in such a protocol. Thereafter the amendrne~at
shall enter into force for any other Party on the ninetieth day after ;the
Party deposits its instrument of ratification, acceptance or approval 0
amendments.
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(e) For the purposes of this Article, Parties present and voting means parties
present and casting an affirmative or negative vote.

Article 18

Adoption and Amendment of Annexes

(i) The annexes to this Convention or to any protocol shall form an integral
part of the Convention or such protocol, as the cas~ may be, a~d, unl~ss
expressly provided otherwise, a reference to thIS Convention or Its
protocols constitutes at the same time a reference to any annexes thereto.

(ii) Except as may be otherwise provided in any protocol with respect to. its
annexes, the following procedure shall apply to the proposal, adoption
and entry into force of annexes to this Convention or of annexes to any
protocol:

(a) Annexes to this Convention or to any protocol shall be proposed and
adopted according to the procedure laid down in Article 17, paragraphs
(b), (c) and (d).

Any Party that is unable to approve an additional annex to this Convention
or an annex to any protocol to which it is a Party shall so notify the
Depositary, in writing, within one year from the date of the communication
of the adoption by the Depositary. The Depositary shall without delay
notify all Parties of any such notification received. A Party may at any
time withdraw a previous declaration of objection and the annexes shall
thereupon enter into force for that party.

(c) On the expiry of one year from the date of the commuication of the
adoption by the Depositary, the annex shall enter into force for all Parties,
to this Convention orto any protocol concerned which have not submitted
a notification in accordance with the provisions of sub-paragraph (b)
above.

(b)

(d) The proposal, adoption and entry into force of amendments to annexes
to this Convention or to any protocol shall be subject to the same
procedure as for the proposal, adoption and entry into force of annexes
to the Convention or annexes to any protocol.

(e) If an additional annex or an amendment to an annex is related to an
amendment to this Convention or to any protocol, the additional annex
or amendment shall not enter into force until such time as the amendment
to the Convention or to the protocol concerned enters into force.
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Explanatory Note

The AALCC Secretariat text is identical to Article 30 of the Bio-div .
C . d A . I' erSItyonvention an rtic e 16 of the Climate Change Convention In the e. . vent th
INC-D decides to conclude annexes as the regional instruments the proced e'. ' urefoadoption of such regional annexes may be different and this will nec . r

d af . f hi . eSSItatere r tmg 0 t ISarticle accordmgly.

Article 19

Settlement of Disputes

. In the. event of ~ dis.pute between any two or more Parties concerning the
interpretation or application of the Convention, the Parties concerned shall seek
a settlement of the dispute through negotiation or any other peaceful means f
their own choice. 0

Explanatory Note

The AALCC Secretariat text is identical to OAU drafting proposal set out in
paragraph 142 (NAC 241112).

Article 20

Right to Vote

1. Each Party to the Convention shall have one vote, except as provided for
in paragraph 2 below.

2. Regional economic integration organisations, in matters within their
competence, shall exercise their right to vote with a number of votes equal to the
number of their member States that are Parties to the Convention. Such an
organisation shall not exercise its right to vote if any of its member States
exercises its right, and vice versa.

Explanatory Note

This is identical to Article 18 of the Climate Change Convention and Article
31 of the Bio-diversity Convention.

Article 21

Depositary
. of theThe Secretary-General of the United Nations shall be the depositary d

Convention, Protocols and annexes adopted in accordance with Articles 16 an
18. respectively.
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Article 22
Signature

This Convention shall be open for signature by States that are Members of the
'ted Nations or of any of its specialized agencies or that are parties to the

tJP~uteof the International Court of Justice and by regional economic integration
Sta anisation, at New York, during the forty-ninth Session of the General
Z!emblY on 1994 and shall remain open for signature

untiL---------

Article 23

Interim Arrangements

The Secretariat functions referred to in Article 14 will be carried out on an
interim basis by the Secretariat established by the General Assembly of the
UnitedNations in its Resolution 47/188 of22 December 1992, until the completion
of the first session of the Conference of Parties.

Article 24

Ratification, Acceptance, Approval or Accession

The Convention shall be subject to ratification, acceptance, approval or
lCCessionby States and by regional economic integration organisations. It shall
be open for accession from the day after the date on which the Convention is
losed for signature. Instruments of ratification, acceptance, approval or accession
balI be deposited with the Depositary.

Any regional economic integration organisation which becomes a Party to
the Convention without any of its member States being a Party shall be bound by
all the obligations under Convention. In the case of such organisations, one or
IIloreof whose member States is a Party to the Convention, the organisation and
Us member States shall decide on their respective responsibilities for the
performance of their obligations under the Convention. In such cases, the
:ganisation and the member States shall not be entitled to exercise rights under

e Convention concurrently.

.In their instruments of ratification, acceptance, approval or accession,
&.Ional economic integration organisations shall declare the extent of
It competence with respect to the matters governed by the Convention.
~eorganisations shall also inform the Depositary, who shall in turn inform the
les, of any substantial modification in the extent of their competence.
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Article 2S
Entry into Force

The Convention shall enter into force on the ninetieth day aft h
d it f h (thi . .. er t e d tepOSI o. t e t irtieth) (fiftieth) instruments of ratification, acceptan a e Of
or accession. ce, approVal

For each State or regional economic integration organisation th .
accepts or approves the Convention or accedes therein after th d at .ratIfies,
(thirtieth) (fiftieth) instrument of ratification acceptance appr e IepOslt of the
h C· . ' ,ova or acces .

t e onvennon shall enter into force on the ninetieth day after th d Slon,
b h S . . .. e ate of dep .y suc tate or regional economic integration organisation of it . OSHif . I s Instrument fran icanon, acceptance, approval or accession. 0

For the purposes of paragarphs 1 and 2 above any instrument d .. I . .. ' eposlted ba regiona economic integration organisation shall not be counted as addi y
h d . s a Honal tot ose eposited by member States of the organisation.

Article 26
Reservation

No reservations may be made to the Convention.

Article 27
Withdrawal

At any time after three years from the date on which the Convention has
e?t~red into force for a Party, that Party may withdraw from the convention by
grving written notification to the Depositary.

Any such withdrawal shall take effect upon expiry of one year from the date
of receipt by the Depositary of the notification of withdrawal, or on such later date
as may be specified in the notification of the withdrawal.

Any Party that withdraws from the Convention shall be considered as also
having withdrawn from any protocol or annex to which it is a Party.

Article 28
Authentic Texts

The original of the Convention, of which the Arabic, Chinese, French,
Russian and Spanish texts are equally authentic, shall be deposited with the
Secretary-General of the United Nations.

. In wi~ness whereof the undersigned, being duly authorised to that effect, have
signed this Convention.

Done at New York this 1994.
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United Nations Convention on Climate Change and
Biological Diversity: Follow-Up

The United Nations Framework Convention on Climate Change:
oJlow-Up

It will be recalled that at its forty-fifth Session, the General Assembly by its
te50lution 45/212 ?f 21st December 1990 esta~lished an Intergovern~ental

egotiating Committee CINC)to prepare an effective Framework Convention on
Climate Change, and any related legal instruments as might be agreed upon, for
Jignature during the United Nations Conference on Environment and Development
(UNCED) 1992. The Intergovernmental Negotiating Committee at its fifth

ssion held in New York on the closing day on 9th May 1992, adopted the United
ations Framework Convention on Climate Change. The Convention was

opened for signature during the United Nations Conference on Environment and
Development held in Rio, from 4th to 14th June 1992 and thereafter at the United

ations Headquarters, New York, from 20 June 1992 to 19 June 1993. As many
166 States had signed the Convention by that date.

The General Assembly, during its forty-seventh Session considered the
Report of the United Nations Conference on Environment and Development
(UNCED)as well as the Reports of the Intergovernmental Negotiating Committee
for a Framework Convention on Climate Change on its work during 1992.

It will be recalled that resolution INC11992/1 adopted by the Inter-
&ovemmental Negotiating Committee on 9th May 1992 mandated the INC to

Id its sixth session in Geneva from 7th to 10th December 1992. Further, as
enVisaged in the Article 21 of the United Nations Framework Convention on
Climate Change the interim Secretariat established by the General Assembly in

olution 45/212 would carry out the interim arrangements until the first session
of the Conference of the Parties to the Convention.

1 The ?eneral Assembly by its resolution 47/195 adopted on 22nd December
992 Whileendorsing the decision of the INC decided that the Intergovernmental
eg?tiating Committee should continue to function and prepare for the first
sSlon of the Conference of the parties to the Convention. It invited the
tergovemmental Negotiating Committee to implement expeditiously the Plan
preparatory work drawn up at its Sixth Session and to promote a coherent and
ordinated Programme of activities by competent bodies aimed at supporting
entry into force and effective implementation of the Convention, including
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strengthening the capacities of developing and all other countries to prepare f
their participation in the Convention. It called upon the organs, organizations Or

bodies of the United Nations System to involve actively and to initiate and
strengthen activities related to climate change. and

Following the directi ves given by the General Assembly, the Intergovernme
Negotiating Committee during the year 1993 held its Seventh and Eig~taI
Sessions in April and August respectively. It discussed organisational th
financial matters and substanti ve issues such as commitments joa.nd
implementation, article 11concerning financial mechanisms including pr~pos~~t
on policies, programme priorities and eligibility criteria for the financia~
mechanism.

The Seventh Session of the Intergovernmental Negotiating Committee was
held at New York from 15 to 20 March 1993. At its 3rd Plenary Meeting held on
16 March, the INC elected a new Chairman and the officers of the Working
Groups I and II to fill the vacancies that had arisen. The Bureau now comprises
as follows:

Chairman:

Vice-Chairmen:

Mr. Raul Estrada-Oyuela (Argentina)

Mr. Ahmed Djoghlaf (Algeria)
Mr. Maciej Sadowski (Poland)
Mr. T.P. Sreenivasan (India)
Ms. Penelope Wensley (Australia)
Mr. Maciej Sadowski (Poland)Rapporteur :

Working Group I
Co-Chairmen : Mr. Mohamed M. Ould El Ghaouth (Mauritania)

Ms. Cornelia Quennet (Germany)
Mr. Edmundo de Alba Alcaraz (Mexico) (in charge of
consultations)

Vice-Chairman:

Working Group II
Co-Chairmen: Mr. Nobutoshi Akao (Japan)

Mr. Robert F. Van Lierop (Vanuatu)
Vice-Chairman: Mr. Tibor Farago (Hungary)

. .. .I d "M I ti t rrangements forWith regard to substantive Item entit e atters re a ing 0 a jog
the financial mechanism and for technical and financial support to develop the
country parties", the discussion was focussed on matters relating ~o ed

he interi t as envlsagimplementation of article 11 as well as to t e mtenrn arrangemen s . nal
. . funellOin article 21, paragraph 3 of the Convention. Issues concermng .. sof

. . entItlelinkages between the conference of Parties and the operating entity or
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we financial mechanism, as provided in article 11, were examined. In t~atcontext
committee took note of the ongoing work related to the restructunng and the

welenishment of the Global Environment Facility by the end of 1993. A
reP li minary discussion was held on the provisions of guidance to the financial
~:c~anism on policies, programme priorities and eligible criteria, in accordan.ce
with article 11, paragraph 1 of the Con venti?n. It was reaffirmed that the financial
mechanism would function under the .gUldan.ceof .a~d be accountable. to. ~he
conference of parties, which would decide ~n Its policies, p.rogramme pnonties
and eligibility criteria related to the C?nVe~tlO.n:Further, articles 4,: and 6.of the

ntion would be a basis from which pnonties would be determined. FInally,Conve . ..
the governance and accountability of the financial mechanism, It was~w . .. . fllhasized that it should be equitable and balanced In Its representation 0 a

emp id d . . 1 11parties within a transparen~ system of governance as lai own 10 artic e ,
paragraph 2 of tlre Convention.

At its 8th Plenary meeting, the INC took note of the information provided by
the Secretariat on the status of signature and ratification of the convention. It
expressed its appreciation to those States that ~ad ratified the Con~ention, an.d
urged other signatories to inform the Secretanat of the expected time of their
ratification.

The Eighth Session of the Intergovernmental Negotiating Committee, was
held at Geneva from 16th to 27th August 1993. This was the first full session of
the INC after the signing of the Convention in Rio in June 1992. Both Working
Groups I and II resumed consideration of the item allocated to them. In addition
to the statements by the Chairman of the INC and the Executive Secretary, the
Executive Director ofUNEP, the Secretary-General of the WHO, the Chairman
of the participant's Meeting of the Global Environment Facility and the Vice-
Chairman of the Commission for sustainable Development addressed the meeting.

The Executive Director of the UNEP, Ms. Elizabeth Dowdeswell, in her
statement, pledged full support of the UNEP to the Convention process and gave
information about the UNEP's specific activities and assistance in that respect.
These, among others, included the development of the methodologies for the
1Ileasurement and analysis of greenhouse gases the development of guidelines for
Climate change impacts and adaptation assessment and information exchange.

The Chairman of the IPCC informed the meeting that his organization would
COmpletea special report by November 1994 which would address the issues for
~nsideration at the first session of the Conference of the Parties to the Convention.

e also informed the meeting that the Second full assessment report by the IPCC
"'ould be completed in late 1995.
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~e Chairman of the GEF briefed the meeting on the progress .
r~gardIng its. restructuring and replenishment. While assuring GEF' In the GB~
; e <?onventlOn.he pointed out that the GEF would not be the sOls sUPPOrtto
unding for the Implementation of the Convention. e SOUrceof

Th~ Vice-~hairman of the Commission for sustainable
rec~~~lsed the Interest of the Commission in promotin the harm I?ev~loPrnent
actrvities of other relevant agencies and forum . I rdi oflIzahon of th
change s, me u mg the INC for cli e. ~~

At the first and second plenary meetings the C .. I .. ' ommlttee took n t
nation a commUnICatIOns submitted to the Secretariat by the re re 0 e.of the
Ger~any, Japan, Ireland, New Zealand, Norway, Italy and Czec: R:e:ta~IVes of
was rn conformity with the request made by the G I A P blic, ThisI . enera ssembl . .
reso ution 4?/195, paragraph 4, by which it invited signatories of the C y In. Its
to commUnIcate to the head of the interim Secretariat as onventJon
inform ti di , Soon as feasibl. a ~onregar mg measures consistent with the provisions of the C . e,
pending ItSentry into force. onVentlOn,

Working Group I took up the matters relating to commitments The di .
~as focussed on four issues which included: (a) methodologies for callsclus~lOn
mventories of .. d cu ations
. . emissions an removal of greenhouse gases, (b) criteria for ioint
~mpleme~tatIOn, (c) first review of information communicated by each Jart
mclubdl.ed

h
m Annex I of the Convention and (d) the roles of the subsidiary b~die~

esta IS ed by the Convention.

Working Group I held pr limi discussi .. .. e munary ISCUSSlOnson Issues concerning
methodologies forcalculatlOns/mventories of emissions and removal of greenhouse
gases. Th~ Inte~governmental Panel on Climate Change (IPCC) has been closely
c?-ope~atmg w~th the INC in developing guidelines on this matter. During the
dlscuss~ons while there was great appreciation of the work of the IPCC, some
delegations stressed the need for effective participation of the developing
count thi .nes m ISprocess. Several delegations recognised the need for refining and
furth d I . .. er eve o~mg methodologies for sources and sinks of all greenhouse gases
m all economic sectors as envisaged in Article 3.3 of the Convention. It was
observ~d tha~the guidelines for national inventories should take into account the
unce~amty In climatic change and ensure transparency, comparability and
consistency: It was hoped that prior to INC's ninth Session, the IPCC would be
able to provide more detailed information about the progress on this matter as it
wou~d hel~ the INC to make its recommendations to the Conference of Parties for
consideration at the first session.

With regard to criteria for Joint Implementation as provided in article 4.3 of
the Convention, all States Parties to the Convention are committed to prepare

346

tiona! inventories of emission by sources and removals by sinks of all
greenhouse gases not controlled by the Montreal Protocol. Such commitments
ould be met either individually or jointly. Since the industrialized countries are

~inlY responsible for climate change, the idea of joint implementation would be
more relevant in their context and they must take the lead in this regard. A
preliminary discussion on this concept was held in Working Group I.

In veiw of the complex nature ofthe issues, the Working Group I decided to
hold further discussion during the INC's ninth Session. In the meantime, the
secretariat was requested to provide further documentation on this issue, including
a list of possible criteria, taking into account the views expressed and submissions
by the Member States.

Working Group I held a preliminary discussion on the item concerning 'first
review of information communicated by each party included in Annex I of the
Convention.' The Working Group took note of the information provided by the
group of countries and an organization included in Annex I of the Convention. It
was recognised that preparation of guidelines for communication of national
information will be a useful step. As envisaged in the Convention, such national
communications would be reviewed by the Conference of Parties, it was agreed
that the future task should include: (i) a thorough analysis of national
communications; and (ii) acompilation and synthesis of the information provided
by the parties in their national communications, including the overall effects of
policies and measures. With regard to the first task, the Report of the INC' s eighth
Session in its para 62 outlines that, it should include "verifying methodologies
used; comparing national data with authoritative international sources; noting the
inclusion or absence of information and data, as well as thier quality reviewing
projections of emission by sources and removals by sinks and the assumptions on
which those projections were based; and assessing the comprehensiveness and
effectiveness of claimed mitigation and adaption measures, as well as evaluating
national impacts of climate change". (AIAC.237 /41, para 62).

Articles 9 and 10 envisage establishment of two subsidiary bodies namely (i)
subsidiary body for scientific and technological advice and (ii) subsidiary body
for implementation. Working Group I during the discussion on the item "The
~oles of the Subsidiary Bodies established by the Convention", recognised the
Important role of these two Subsidiary Bodies in the implementation of the
convention. After a preliminary discussion, it was agreed that the Secretariat
Would prepare documentations clarifying the respective roles of the subsidiary
!>o<Iies,the relationship between them and their relationship with other bodies,
Including the IPCC. Other issues which need to be examined related to the timing
of the convening of the meetings of the subsidiary bodies and technical Secretariat
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support, including human and financial resource implications. AU these is
will be discussed at the INC's ninth Session. SUes

Working Group II during INC's eighth Session resumed consideratio
"matters relating to arrangements for the financial mechanism and for techn~ Of
and financial support to developing country parties". The discussion was centlCal
on ~o~r issu.es.r~l~ted t? th~ implementation of a~ic.l~ 11. These issues Were :~:d
polIc~es,. eligibility ~nten~ and programme pnonnes; (b) modalities for th~
functioning of operational linkages between the conference of the parties and th
operating entity of the financial mechanism; (c) approaches to the determinatio e
of "agreed full incremental costs" and (d) elements relevant to the funding need;

With regard to "policies, eligibility criteria and programme priorities", it Was
recognised that the conference of parties, the supreme body of the Convention
will decide on these matters. It was agreed that only developing countries that are
parties to the Convention would be eligible to receive funding upon entry into
force of the Convention. Further, priority would be given to the funding of agreed
full costs (or agreed full incremental costs) incurred by the developing country
parties as laid down in article 12.1 and other relevant commitments under the
convention.

With regard to modalities for the functioning of operational linkages between
the conference of the parties and the operating entity of the financial mechanism,
the following preliminary conclusions were reached:

(i) The Conference of the Parties, (COP) the supreme body of the Convention,
and the entity or entities entrusted with the operation of the financial
mechanism, shall agree upon arrangements to give effect to the provisions
of paragraphs 1 and 2 of Article 11 through the operational linkages which
are discussed below:

(ii) In line with Article 11.1 of the Convention, the COP will, after each of its
sessions, communicates to the governing body of the operating en~ity
relevant policy guidance for implementation and action by that governIng
body, which shall accordingly ensure the conformity of the entity's work
with the guidance of the COP. Guidance from the COP will address issues
relating to policies, programme priorities and eligibility criteria, as well as
possible relevant aspects of the activities of the operating entity that are
related to the Convention;

(iii) The governing body of the operating entity has the responsibility of en~uri~~
that funded projects related to the Convention are in conformity with ~e
policies, eligibility criteria and programme priorities established by
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COP. It will report regularly to the COP on its activities related to the
Convention and the conformity of these activities with the guidance received

from the COP;
(iv) Regular reports by the Chairman or secretariat of the operating entity to its

governing body will be made available to the COP through its secretariat.
Other official documentation of the operating entity should also be made
available to the COP through its Secretariat;

(v) In addition, the COP should receive and review at each of its sessions a report
from the governing body of the operating entity which should include
specific information on how it has applied the guidance and decisions of the
COP in its work related to the Convention. This report should be of a
substantive nature and incorporate the programme of future activities of this
entity in the areas covered by the Convention and an analysis on how the
entity, in its operations, implemented the policies, eligibility criteria and
programme priorities related to the Convention established by the COP. In
particular, a synthesis ofthe different'projects under implementation and a
listing of the projects approved in the areas covered by the Convention, as
well as a financial report including accounting and evaluation of its activities
in the implementation of the Convention, indicating the availability of
resources, should be included;

(vi) In order to meet the requirements of its accountability to the COP, reports
submitted by the governing body of the operating entity should cover all its
activities carried out in implementing the Convention, whether decisions on
such acti vities are made by the governing body of the operating entity or by
bodies operating under its auspices for the implementation of its programme.
To this end, it shall make such arrangements with such bodies as might be
necessary regarding the disclosure of information;

(vii) The funding decisions for specific projects should be agreed between the
developing country Party concerned and the operating entity in conformity
with policy guidance from the COP. However, if any Party considers that a
decision regarding one of the specific projects does not comply with the
policies, eligibility criteria and programme priorities established by the COP
in the context of the Convention, the COP should analyse the observations
presented and take decisions on the basis of compliance with such policies,
eligibility criteria and programme priorities. In the event that the COP
considers that this specific project decision does not comply with the
policies, eligibility criteria and programme priorities established by the
COP, it may ask the governing body of the operating entity for further
clarification on the specific project decision and in due time ask for a
reconsideration of that decision;
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(viii) The COP will periodically review and evaluate the effectiv
d I· . '. eness ofmo a itres estabhshed In accordance with Article 11 3 Shall

'II b " uc evalu t'WI e taken into account by the COP in its decisions, pursuant to A: I?ns
11.4 on the arrangements for the financial mechanism" rttcle
(AlAe. 237/41, paragraph 86). .

Substantive discussion on issues related to (c) and (d) d c
id . he ni . were elerred"consi eration att e ninth seSSIOn.Consideration of the draft d " . lOrh . eCISIonon flOa .

mec arnsrn subn:itted by the G-77 and China at the Seventh Session nClal
deferred to the ninth Session. Was also

Wit? regard t.othe sub-item entitled "provision to developing countr .
of technical and fmancial support" the discussion was focussed on th U:J.artles

the INC joint pilot projects (known as CLIMEX) on an informatioen hPand
system for country activities. It was stressed that participation in th~xc enge
sho ld bit . IS projectu e vo un ary In nature and not subject to any conditions. Further it h
not t d . di h . . ,1 s ouldpre-ernp an preju Ice t e deCISIOnsof the conference of the parties.

~Part f~om the abov~ ~~ntioned ~ubstanti ve issues, the INC during its eighth
Session reviewed the acti vlt~esof the Interim Secretariat and other administrative
and bu?getary matters. At ItS 3rd Plenary meeting on 24th August, 1993, the
Committee express~d satisfaction that the instruments of ratification, acceptance,
~pproval. or accession had been deposited by 31 States. I It took note of the
Infor~atI.on provided by the delegations of Botswana, Burkina Faso, Kiribati,
Maur~tanla, and Uganda that their countries had completed ratification procedures
at national level and Soon they will be depositing their instruments of ratification.

The Committee decided to schedule its future session as follows:

Ninth Session-7 to 18 February 1994, Geneva

Tenth Session-22 to 31 August 1994, Geneva

Eleventh Session-6 to 17 February 1995, New York.

The Committee also considered the offer of the Governments of Germany to
host the first session of the Conference of parties. It recommended to the General
Assembly at its forty-eighth session to consider as a follow-up ofUNCED giving
approval to the invitation of Germany to hold the first session of the Conference
of Parties from 28 March to 7 April 1995, in Berlin.

I. As of 2~ August 1993, the Convention has been ratified by: Algeria, Antigua and Barbuda, A~nia.
Australia, Canada, China, Crote Islands, Dominica, Ecuador, Fiji, Guinea, Iceland, Japan, MaldIve:,
Marshall ~slands, Mauritius, Mexico, Monaco, Norway, Papua New Guinea, Peru, San Kitts and NevI,
Saint LUCIa, Seychelles, Sweden, Tunisia, U.S.A. Uzbekistan, V Zambia and Zimbabwe.
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II. The Convention on Biological Diversity: A Note on Post Rio Summit
pevelopments

The Convention on Biological Diversity was opened for signature at the
Earth Summit held in Rio de Janeiro, Brazil, on 5 June 1992: As of 1De~emb~r
1993, 167 countries had signed the Convention and 37 nations had ratified It.
Cons~quently, the Convention entered into force on 29 December 1993.*

At the last session of the Intergovernmental Negotiating Committee held in
Nairobi which adopted the final text of the Convention on 22 May 1992, the
negotiating Governments also adopted Resolution 2 on international cooperation
for the conservation of biological diversity and the sustainable use of its
components pending the entry into force of the Convention. This resolution
invited the UNEP, at its Governing Council Session, to consider convening
meetings of an Intergovernmental Committee on Biological Diversity to consider,
inter alia,:

assistance to Governments in preparation of an agenda for scientific and
technological research;
the need and modalities for a protocol for the safe transfer, handling and use
of modified organisms resulting from biotechnology;
modalities for the transfer of technology;
policy guidance for the institutional structure designated to undertake the
operation of the financial mechanisms for the period until the entry into force
of the Convention;
and other preparations for the first Conference of the Parties which is to be
convened by the Executive Director of the UNEP not later than one year after
the entry into force of the Convention.

In November 1992, the Executive Director of the UNEP established four
expert panels to prepare recommendations on specific issues for the first meeting
ofthe Intergovernmental Committee on the Convention on Biological Diversity
(ICCBD) (which was subsequently constituted by the Governing Council of the
lJNEp in May 1993).

Panell-Prioritiesjor Action and ResearchAgenda- This panel developed
a methodology for setting priorities for action arising out of the Convention. It
~ecommended an agenda for scientific and technical research and called for an
Interim scientific and technological advisory committee to be established as soon
as Possible. **

;------------
The Indian Express, New Delhi dated 30 September 1993

•• The reports of these panels are available on request from the Interim Secretariat.
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Panel 2-Economic Implications and Valuation 01Biological Reso
Thi l identifi urceIS pane I enti led the socio-economic factors that lead to biodiversit I s:
The Panel recommended: y oss.

identifying policies and incentive systems that work against b' 1 .
diversity conservation; 10 oglcal

conducting additional research regarding the potential of economic'
t b bi di . mstruments 0 com at 10 rversity loss; and -

assessing the values of biodiversity. **
PaneI3-!echnol~gyTransfera~Fi~n~iaIResources:Thispanelconcluded

that access to information and capacity building are key to the implement ti. , a IOn of
the Convention s technology transfer provisions. The panel suggested th t h
ICC~D develop guidelines for international cooperation in this regard. Reg;d:n;
funding arrangements, the panel suggested that the ICCBD propose subst t'

dificati h an ivemo I rcations to t e ?EF: The Panel concluded ~hatthe ICCBD should develop
a procedure for estimatmg the level of funding needed to implement th
Convention. ** e

Panel4-Safe Transfer, Handling and Use of Living Modified Organisms
resultingfrom Biotechnology: This panel concluded that only Conference of the
Parties (COP) can take a decision regarding the creation of a bio-technology
proto~ol. The p~nel recommended that such an instrument should only cover
genetically-modified organisms and should aim at preventing and/or mitigating
the consequences of unintended releases. **

Subsequently, an Expert Conference on Biodiversity was hosted by the
Norwegian Ministry of Environment in cooperation with UNEP in Trondheim
(Norway) from 24 to 28 May 1993. One of the primary purposes of this meeting
was to bring together scientists, managers, bureaucrats and policy-makers from
80 countries to provide input to UNEP' s preparatory work for the first session of
the ICCBD. The themes discussed in this meeting included: ecosystem functions
of biodiversity; loss and conservation of biodiversity; marine biodiversity;
bio~iversity inventory and monitoring; forestry and biodiversity conservation;
socio-cultural aspects of biodiversity; the economic aspects of biodiversity
co~servation and use; and the transition from scientific knowledge to political
action.

The Expert Conference on Biodiversity was followed by the first session of
the ICCBD held in Geneva from 11 to 15 October 1993. It was convened by the
Executive Director of the UNEP with the objective of preparing for the first

•• The reports of these panels are available on request from the Interim Secretariat.
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eeting of the Conference of the Parties (COP) and ensuring an early and
ro . . t feffective operation of the Convention once It enters 10 0 orce.

The Bureau elected for the ICCBD consisted of the following:

Chairman-Ambassador Vincente Sanchez (Chile);
Vice-Chairmen-Veit Koester (Denmark)

S.K. Ongeri (Kenya)
Geogry Zavarzin (Russian Federation);

Rapporteur-Sarfraz Ahmed (Pakistan) . .
Vice-Chairman of Working Group I-Frantlsek Urban (Czech Republic)
Vice-Chairman of Working Group II-Balmiki Prasad Singh
Rapporteur of Working Group I-Nordahl Roaldsoy (Norw~y)
Rapporteur of Working Group ll-Sulayman Samba (Gambia).

The plenary adopted, first of all, the rules of procedure for the ICCBD
contained in document No. UNEP/CBDIIC/1/2 subject to certain amendments.
The agenda adopted contained the following items:

election of officers;
adoption of the agenda;
procedural matters and organization of work; .
preparation for the first meeting of the Conference o.f th~ ~artles to the
Convention, in accordance with the resolutions of the Nairobi Final Act of the
Conference for the Adoption of the Agreed Text of the Convention on
Biological Diversity;
other matters; and
adoption of the Report of the ICCBD.

It was agreed that Working Group I would deal. with the conservation and
sustainable use, including the full range of important activities for reducing the
loss of biodiversity, the scientific and technical work between meetings and the
issue ofbiosafety. Working Group II would deal with the institution operating the
financial mechanism, a process of estimating funding needs, the meaning of 'full
incremental costs', the rules of procedures for the Conference of the Parties
(COP) and technical cooperation and capacity building.

The plenary sessions were devoted to reviewing the progress made with
regard to ratification of the Convention, its implementation, and the conservation
of biological diversity ..

Working Group I agreed to submit the following list of proposed activities
to the ICCBD for its consideration and possible transmission to the COP: (Dec.
No. UNEP/CBDIlC/WG. IlL. 1):
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All p~ies s?ould conduct country studies and prepare national . .
stratagles with th~ provision of technical, scientific and financia~lodlVersity
needed. The Intenm Secretariat should report to the Confere SUPPOrtas
on p~o~ress. (Country studies should not be mandato or anee of th~Parties
provrsion of financial support for i I . ry precondition fo
To facilitate access to and exchanmgPeemf~n~ahon~f the Convention). r

. . 0 In10rmatIOn it sh Id
av~Ilable In computerized form, using existing software T ou .be made
tanat should develop format for data entries and i titu he I?tenm Secre_InS I te regIon I .programmes on, the use of such formats. a traIning
~inance support should be provided fo; the urcha
literature and other publications; p se of relevant classical

~onservation and sustainable use measures should em' .
non of local communities, women and outh d ~haslz~ the partIcipa_
standards of living; y ,an s ould Improve local

Regional approaches should be devised, i.e. through worksh .
address shared concerns. ops, senunars, to,
E~ situ and .in-situ programmes should be integrated and should ] I d
micro organisms: InCu e

~ll existing identified conservation aspects falling under diff
nons should be integrated; I erent conven.

Rest~ratiohn of ecosystem, which may include the elimination of alien
species, s ould be considered·

d
capalcitY-bUilding:including i~stitutional strengthening and human resource
eve opment, particularly of t ists.sh .

C
. axononusts, s ould receive greater attention:
onservatIO f b' di . '

~ 0 10 rversity outside the protected areas should receive
greater attention:

Nati~~allegislation should be reviwed to reflect the needs of the Convention;
Traditional knowledge sho Id b . .. u e Integrated In modern management prac-
trees to conserve biodiversity;
Educational programme 't . h .
h

s 0 raise t e public awareness of biodiversity issues
s ould be developed; and

atte parties should designate the appropriate protected areas paying due
a ention to the management of the surrounding areas. '
Factors to Determi th Pri . if ... 'th J: II. me e nonty 0 Actlv!tles- Working Group I identified

e 10 OWIng b d i di ,acco t f h roa. In IcatI~e categories of factors to be possibly taken into
un or t e setting of national action priorities.

- ecological (includi th .h bT· 109 e extent of threatened species and ecosystems,
re a I Itat~onof threatened habitats and ecosystems, air and water pollution,
at~osphenc changes, deforestation and disaster);
Soclo-economic and cultural (including population, change in land use, soil
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degradation, and ensuring integration of traditional knowledge) and institu-
tional (including involvement of governmental and non-governmental or-
ganizations and other groups, adjustments in management approaches,
capacity for implementation, compliance and monitoring, and level of
fmancial resources).

Scientific and Technical Work between Sessions-Working Group-I recom-
mended that, before the next session of ICCBD, the UNEP should convene a
scientific meeting to report on several issues including:

international cooperation and research to implement the Convention;
_ Scientific and technical assessment of status of biodiversity; and
_ state-of-the-art technology. Governments should nominate competent
experts. There should be one meeting with tightly defined terms of reference.

Working Group II in its report (Doc. No. UNEP/CBDIICIIWG.IIIL.1 and
Add.l) proposed the following recommendations:

Institution or institutions operating the Financial Mechanism:

The financial mechanisms should meet the requirements of Article 21 of the
Convention, which established the financial mechanisms in the first place.
No further interpretation of this article should be necessary.

Channels of communication to the mechanisms should be established.

There should be clear procedures for processing requests for funding.

The need for a regular flow of information.

The need for a capacity to respond quickly to funding requirements.

The need for cost-effectiveness and efficiency in its operations.

Funds should be replenished quickly.

Regular advice should be given to the financial mechanisms on the resources
needed,and

There should be possibilities for multiple sources of funding, in which
information on practices and eligibility criteria applied for by other institu-
tions funding biodiversity-related projects would be relevant, as well as
working relationships with these institutions.

Rules of Procedure for the COP-It was agreed that all the observations
made on this topic would be taken into account by the Secretariat when it proposes
a further draft for consideration by the Working Group at its next session.

Full Incremental Costs-The Working Group II agreed that the Secretariat
be requested to examine the methodologies in order to define and understand the
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me~ing of.the.ten:n '~ll incr~m~ntal costs' ~d in the light of this eXaminatio
provide an indicative list. ThIS list should build on current projects and t n,
extent possible, be made in collaboration with organisations such as uNE.;~he
FAG, the Multilateral Fund for the Implementation of the Montreal Protoc I 0,
Secretariat for the Climate Change Convention and the GEF. 0, the

Technical cooperation and capacity building-Working Group II agreed
recommend that the Secretariat to

identify existing clearing-house mechanisms and existing mechanism f
• C • h d renort on thei s Ormtormation exc ange an report on their expertise;
catalogue existing databases of relevance to the Convention and identify th .
gaps and linkages; and eir
examine and report on existing examples and possible models for national
legislation for regulating access to genetic resources.

Assessment

Despite the hectic work done by the two Working Groups, they were not able
to produce reports that could be approved by the Plenary. When their reports were
presented to the Plenary, a number of delegates expressed concern that they had
not seen the documents in their final form, and, due to the large number of
amendments and changes, could not adopt them. As a last minute solution, the
Plenary adopted only two decisions, the establishment of a scientific and
technical committee that will meet before the next session of the ICCBD and a
request to the Secretariat to use the unadopted Working Group reports as
guidance during the intersessional period.

The suggested dates for the first meeting of the Conference of the Parties
(COP), which is required to be held before the end of 1994, are 28 November to
9 December 1994. As for the meeting of the Interim Scientific and Technical
Advisory Committee (lSTAC), it is required to be convened one month before the
next session of the ICCBD. Mexico has offered to host this meeting between
January and March 1994. As to the next session of the ICCBD, the suggested dates
are either 10 to 19 March 1994 or 20 to 30 June 1994 with the venue being either
Nairobi or Geneva.
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IX.
A.

International Trade Law
Legal Aspects of Privatization

(i) Introduction

At the Thirtieth Session of the Asian-African Legal Consultative Committee
(AALCC) held in Cairo in April 1991, it was n~ted by the S~anding Sub-
Committee on International Trade Law Matters that In the ~conomIes of mo~t of
the Member States of the AALCC, public sector. enterpns~s or undert~ngs
(PSEs or PSU s) played an important role and ~at their economIes. were do~ated
by such enterprises. It was further noted that In recent years, van~us multil~teral
financial and monetary institutions had put pressures on developing countnes to
CO in for pri vatization of these undertakings, almost making it a preconditio.n for
the grant of financial assistance and the extent thereof. The Sub-Committee,

ing note of these developments, requested the Secretariat to commence a study
on the legal issues involved in the matter of privatization with the final objective
of preparation of a guide or guidelines on legal aspects of privatization in Asia
and Africa. The principal aim of such a guide or guidelines would be to assist the

ember Governments in carrying their privatization programmes in an orderly
manner which would be consistant with their national interests.

Since the preconditions, basic methods and procedures for privatization and
the legal issues involved would vary from country to country, the view was
expressed that it would be necessary for the Secretariat first to collect the relevant
infonnation from the Member Governments so that it was able to identify the
macro-and micro-legal issues involved before commencing a study on the topic.
Consequently, the Secretariat prepared and circulated a questionnaire to assist the

ember Governments in furnishing the required information. It requested the
levant authorities of the Member Governments to respond as early as possible.

Before the Islamabad Session (1992) only the Governments of Singapore and
'l'hailand had responded to the questionnaire. Only a preliminary study was

sented at the Islamabad Session and the topic was discussed in the Trade Law
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Sub-Committee. The Sub-Committee noting, that the topic of privatization h
acquired immense importance for the developing countries in view of th ad
reaching structural changes taking place in the global economy and Which h e

d
far

. d . a animpact on national econormes, adopted a recommen anon that the AALcc u
the Member Governments which had not responded to the questionnaire to d rge

. I d . h S . h 0 Soand/or furnish re evant ocumentatlOn to t e ecretanat at t e earliest.

The Governments of Indonesia, Turkey and Kuwait sent in useful infonnatio
The Government of Cyprus wrote to say that the issue of privatization had nn,
arisen in Cyprus". In addition, the Secretariat had also collected some usef~~
information from other sources such as the World Bank, the Economic COmmission
for Europe, UNIDROIT and the International Development Law Institute
(IDU).

In view of the lack of adequate information from the bulk of Member
Governments about their privatization programmes, underway or contemplated,
it was not possible for the Secretariat to prepare a meaningful study on the topic.
However, given the importance of this matter for the developing countries in
general and Member States of the AALCC in particular, a preliminary study
revised in the light of the information received by the Secretariat.was submitted
to the Thirty-second of the AALCC held in Kampala (Uganda) in February 1993.
At that session, the delegations of Japan and Uganda presented their country
responses to the Secretariat's questionnaire. After the Kampala Session, the
Secretariat renewed its request to the Member States in a communication
addressed to them on 25th of May 1993. In response thereto, useful information
was received from the Governments of Mongolia, Pakistan, the Philippines and
Sri Lanka. Thus, the overall response received were those from Indonesia, Japan,
Kuwait, Mongolia, the Philippines, Pakistan, Singapore, Sri Lanka, Thailand,
Turkey and Uganda.

As it was felt that adequate information had not yet been received from all the
Member Governments, it was decided that the Secretariat should participate as
an observer in the second session of the UNCTAD Ad Hoc Working Group on
Comparative Experiences with Privatization.which was scheduled to be convened
in Geneva from 7 to 11 June 1993. This Working Group had been established by
the Trade and Development Board of UNCTAD to deal with the issues related to
privatization and to enable the participating countries to share each oth~r's
experience with pri vatization. The Working Group had attracted broad participatIOn
from the developing countries. Amongst the AALCC Member States which h~d
made national presentations on privatization before the Working Group (up to ~ts
second session) included China, Egypt, Indonesia, Japan, Jordan, Malays~a,
Nigeria, Pakistan, the Philippines, the Republic of Korea, Sri Lanka, TanzaOla,
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'J11ailandand Turkey. The overall information available to the Secretariat enabled
0t to prepare a comprehensive study entitled "Legal and Institutional Framework
~overning Privatization in Asia and Africa".

subsequently, it was proposed by some Member States that since developing
ountries in general and Afro-Asian States in particular were attaching growing

~rnportance to the privatization of public sector undertakings, demonopolization
~d administrative de-regulation of economic activities in the context of ongoing
economic restructuring programmes, the AALCC as a wider forum of Afro-
Asian co-operation and consultation in the fields of law and economics should
take the intiative of convening a special meeting to provide a forum for interaction
between invited experts and legal advisers and/or senior officers of the AALCC
Member States engaged in the implementation of privatization programmes in
their respective countries. Through such joint endeavours, legal and institutional
guidelines for privatization and post-privatizaticn regulatory framework could
be developed to provide an added impetus to the process of orderly privatization
in Africa and Asia.

In response to this proposal, a Special Meeting on Developing Institutional
and Legal Guidelines on Privatization and Post-Privatization Regulatory
Framework was convened in Tokyo from 18 to 20 January 1994 during the Thirty-
third Session of the AALCC held there from 17 to 21 January 1994. Twenty-four
Member States of the AALCC and six observer delegations participated in the
Special Meetings. The 'basic working papers prepared for the Special Meeting
inlcluded:

(i) a study prepared by the AALCC Secretariat entitled "Legal and
Institutional Framework governing Privatization in Asia and Africa".

(ii) "Draft General Procedures and Guidelines for Privatization" prepared
by the World Bank at the request of the AALCC; and

(iii) "Legal Guidelines for Privatization Programmes" a Working Paper
prepared by the World Bank at the request of the AALCC which was
introduced at the start of the Special Meeting. .

Other papers submitted to the Special Meeting included:

(i) "A Structural Framework for Privatization" by Ms. Rumu Sarkar,
General Counsel, USAID;

(ii) "Korea's Policy on Public Enterprises for Strengthening National
Competiti veness" by Mr. Nam Shun-Woo, Director, Economic Planning
Board, Government of the Republic of Korea;

(iii) "Sri Lanka's Current Divestiture Strategies" by Mr. Tissa Jayasinghe,
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Director, Commercial Division, Ministry of Finance Gov
Sri Lanka, and ' ernillent Of

(iv) Presentation on Privatization of the Japan National Railwa S
Mr. Katsuhiko Hara, a senior officer of the Japanese ~. y~ternby
Transport. IniStry Of

At t~e reque~t of the AALCC the World Bank had placed at the dis
the Special Meeting the expertise of two of its Senior Legal Counsels Wh~~:aI Of
as resource persons throughout the deliberations of the Special M . rved

. t . I eetIng 10 .aSSISance was inva uable to the Success of the Special Meeting Th . elr
. d d . ese resouperso.ns mtro uce the discussions on the following themes before th S ~ce

Meeting : e pecial

(i) M'
(1'1') ~cro~ec~nomic and legal issues involved in privatization;

Privatization strategies and techniques;
(iii) L 1ega reform procedures for restructuring and privatization of bli

sector undertakings; and pu IC

(iv) Post-Privatization regulatory framework.

At the end of its deliberations, the Special Meeting recommended the te t f
the Legal Guidelines for Privatization Programmes, for consideration o;t~e
Member G~vernments of the AALCC. This report was subsequently endorsed b
the Comrruttee. y

It is hoped that these Guidelines will assist the Governments in the Afro-
Asian region in particular and other countries in general, which have already
undert~en or are contemplating to undertake privatization programmes in their
respective countries, in carrying out such programmes in a manner which would
be consistent with their national interests.

Thirty-third Session : Discussions

The Report on the Special Meeting on Privatization was introduced in the
seventh plen~ meeting of the AALCC held on 21st of January 1994 by Mr. Raul
1. Goco, Chairman of the Special Meeting on Privatization.

The Presi~~nt thereafter invited the comments of the Member Delegations on
the Draft Decision related to this Report which was as follows:

Draft Decision on the Report of the Special Meeting on Privatization

The Asian-African Legal Consultative Committee

.Ta~ing Note .of t~e Report of the Special Meeting on Developing Legal and
Institutional Guidelines on Privatization and post-Privatization Regulator)'
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rnework which was held in Tokyo from 18 to 20 January 1994 within the
organizational framework of the AALCC:

Commends the Secretary-General for his timely initiative in organizing such
1. eting on a topic which is of utmost importance to the developing countries
~~:neral and in particular for the developing nations in Asia and Africa;

Compliments the Chairman of the Special Meeting on Privatization and all
2. articipants for having accomplished the difficult mandate entrusted to that
the p . . d ti h . di l:pteeting within the limite time t at was at ItS tsposai;

3. Commends the World Bank for its finan~ial assistance and for putting at the
disposal of the Special Meeting the expertise of two resource person~ whose
contribution has contributed immensely to a greater undrestanding and
enlightenment on the subject of Privatization;

4. Notes the contents of Report which faithfully describes the discussion during
the meetings on vital legal issues on privatization; the concerns expressed thereto
are the consensus arrived at by the participants including the essential points
covered in the presentation of the two resource persons from the World Bank;

5. Considers as constituting part of the Report the text of the Legal and
Institutional Guidelines on Privatization and post-Privatization Regulatory
Framework already appended to the Report for consideration of member states;

6. Requests the Secretary-General to arrange to publish and give broad publicity
as expeditiously as possible, the proceedings and Report of the Special Meeting
including the guidelines annexed thereto to ensure its widest dissemination in the
Afro-Asian region;

7. Directs the Secretary-General to report to the 34th Session on reactions,
comments or suggestions, if any, of member states to the Report and the
guidelines annexed thereto.

The Delegate of Indonesia proposed the substitution of the word 'Endorses'
by "Approves" in paragraph 4 so that it would read "Approves the contents of the
Report which faithfully describes the discussion during the meetings on vital
legal issues on privatization" and deletion of the rest of the wordings. She also
proposed deletion of paragraphs 5, 6 and 7 as in her view the Guidelines were
already in the hands of the Member Delegations and the exchange of views
thereon did not require the mediation of the Secretary-General.

The Delegate of Thailand endorsed the suggestion of the Delegate of
IndoneSia to modify paragraph 4 .

The Secretary-General, however, emphasized the retention of paragraphs 5,
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6 and 7 as he was of th . hbackground a er e vIew.t a~ the publication and disseminatio
useful as th/t:pi: z: ~het..GU~dehnes on Privatization would be exntOf the

I
. pnva izanon had acquired ldwide i rem I

c arified thatthe publication of the . wor WI e mterest. Bey
for the AALCC as the World B~~ ~a~nalS would have no fmancial imp lie: ~so
purpose. a already agreed to provide fund f bonss Orthat

The Delegate of India stated that since the Gui d I'
had not been properly considered by the C .I e mes annexed to the Rep
Draft G .d r omrruttee they should b 011

UI e mesoConsequently, paragraph 5 of the Draf D .. e treated as
that they were draft guidelines only As re d t ecision should reflecth bI" . . gar s paragraph 6 which . t

~pu . IcatlO.nand broad publicity to be given to the Guidelii provided for
to Its circulation outside the Member States since the .me.s,he was oPPOsed
formally adopted by the AALCC H h . G~ldelmes had not bee

h
. e soug t a clarification on th c n

paragrap 2 as regards "complimenting the Ch . e relerenee in
accomplished the difficult mandate" H alrmdan an~ participants for having
. hi . . e suggeste deletion of
in ISview was a repetition of the preamb 1 paragraph

4
whichu ar paragraph of the Draft D ... ecision,

. ~e ~halrman of the Special Meetings 0.1 Privatiz . . .
give hISVIews on the suggestions mooted b the at~on was then invited to
the Special Meeting had been convened wit~ th Del~~atlOns. He explained that
legal and institutional guidelines on privatizatio speer ICmandate of developing
ofthe guidelines by the Special M ti IOnand consequently submission
of that mandate in terms of par ee ~n: ~ appended to its Report was execution
he clarified that the docu t agrag. .. s regards the Status of the Guidelines,
the part' . b f men contairnng these Guidelines had been provided to

icrpants e ore the Special M ti d h' .meetings of th S . 1 M' ee mg an t e discussions during the
e ocra eetmg had re 01 d d'd l' v ve aroun or based upon these

gur e meso As to the concern e d b hbi d' xpresse y t e Delegate of Indonesia over the
~n I?g nature of the guidelines, it had been sufficiently clarified in the Special

eetmg tha~ they were not binding on the Member States He therefore
con~urred with the view of the Secretary-General that paragrap'hs 5' 6 and 7 ~
retained He a k d th D' . 'th S '. 1 s e. e irector of the AALCC Secretariat, who was in-charge of

e pecia Meeting, to further clarify the matter.

. T~e Director (Mr. Mohil) stated that a background study and a set of
~U1dehnes ~repared by the World Bank at the request of the AALCC Secretariat,
ad b.een CIrculated to the Member States about two months before the special

Me.etm.g. Just before the Special Meeting, a revised and shorter version of theSe
~U1.deh~es had bee~ presented so as to facilitate the deliberations in vieWoft~e
~mlt~d time at the disposal of the Special Meeting. The discussions in the specIal
h e~I~g w.ereprimarily based on these two documents. It was however, true that
t e uidelines appended to the Report had not been formall y adopted and that was
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reason the Report of the Special Meeting had recommended the text of the
Guidelines for the consideration of the Member Governments.

The President enquired from the Delegate of India whether he was prepared
to accept the term 'accomplished' in paragraph 2 of the Draft Decision.

The Delegate of India stated that if this implied that the Guidelines was an
AALCC's document and had acquired the authoritative stand ofthe AALCC and
hence of his Government which, according to him, was not the case, he could not

accept this suggestion.
The Delegate of Malaysia expressed his opposition to paragraph 4 as

amended in the light of the suggestion made by the Delegate of Indonesia-
According to her, it created difficulties for her Delegation as the reference made
in the Report of the Special Meeting to the effect that golden shares had a negative
impact on potential investors, was not acceptable to her Delegation. She,
therefore, favoured the suggestion made by the Delegate of India that paragraph

4 be deleted in its entirety.
However, at the suggestion of the Chairman of the Special Meeting, it was

agreed to retain paragraph 4 with the following wording:

"Endorses the contents of the Report which faithfully describes the discussion
during the meetings on vital legal issues on privatization;"

The Delegate of Indonesia, who had earlier proposed deletion of paragraph
5, expressed her agreement for retaining this paragraph provided the Guidelines
appended to the Report of the Special Meeting were referred to as Draft
Guidelines as suggested by the Delegate of India. However, as proposed by the
Delegate of India, it was agreed to rephrase paragraph 5 as under:

"Commends the Report which contains the text of the draft Legal and
Institutional Guidelines on Privatization and Post-Privatization Regulatory
Framework for consideration of Member States;

It was agreed to retain, paragraph 6 of the Draft Decision with the following

wording:
"Requests the Secretary-General to endeavour to obtain funds from the

World Bank to publish and give broad publicity as expeditiously as possible, the
proceedings and Report of the Special Meeting including the guidelines annexed
thereto to ensure its widest dissemination in the Afro-Asian region;"

It was decided to delete paragraph 7 of the Draft Decision.
. The text of the Decision as finally adopted by the Committee is set out next
lI\ this Chapter.
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(ii) Decisions of the Thirty-third Session
Agenda item: Report of the Special

Meeting on Privatization

(Adopted on January 21, 1994)

The Asian-African Legal Consultative Committee at its Thirty-third Session

Taking Note of the Report of the Special Meeting on Developing Legal and
Institutional Guidelines on Privatization and post-Privatization Regulatory
Framework which was held in Tokyo from 18 to 20 January 1994 within the
organizational framework of the AALCC;

1. Commends the Secretary-General for his timely initiative in organizing such
a meeting on a topic which is of utmost importance to the developing countries
in general and in particular for the developing nations in Asia and Africa;

2. Compliments the Chairman of the Special Meeting on Privatization and all
the participants for having accomplished the difficult mandate entrusted to that
IIleeting within the limited time that was at its disposal;

3: Commends the World Bank for its financial assistance and for putting at the
disposal of the Special Meeting the expertise of two resource persons whose
CO~tribution has contributed immensely to a greater understanding and
enlIghtenment on the subject of privatization;

!.-,Notes the contents of the Report which faithfully describes the discussion
-\IClIlgthe meetings on vital legal issues on privatization;
S. Commends the Report which contains the text of the draft legal and
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institutional guidelines on privatization and ...
framework already appended to the Report for co~~:~~~~~oa~I~:~Oe~:;ulatory
6. Requests the Se t G states·
Bank to publish anc;eg~- b;~:~al ~b~~c~;avour to ob~a~nfunds from the WOrl '
proceedings and Report of the Special Meetrn a~n~?:~IhOUSIY = ~ossible, th~
thereto ensure its widest dissemination thrOl~ghou~t~~gAthfegAUId.ehnes~nexed

ro- SIan region.
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(iii) Report of the Special Meeting on "Developing
Institutional and Legal Guidelines for Privatization and

Post-Privatization Regulatory Framework" Held in
Tokyo, Japan, 18-20 January 1994

During its Thirty-third Session, held in Tokyo, Japan, from 17th to 21st
January 1994, the Asian-African Legal Consultative Committee convened a
three-day Special Meeting on the theme, "Developing Institutional and Legal
Guidelines for Privatization and Post-Privatization Regulatory Framework".

At the first session, Mr. Raul I. Goco, Solicitor-General, Government of the
Philippines, was elected as the Chairman of the Special Meeting on Privatization
and Mr. Ralph W. Ochan from Uganda as the Rapporteur, by acclamation.
Twenty member countries and four observer delegations participated in the
Special meeting.

At the request of the AALCC, the World Bank placed at the disposal of the
Special Meeting the expertise of two of its Senior Legal Counsels, Mr. Peter Kyle
andMr. Eric Hay thorne, who acted as resource persons throughout the deliberations
of the Special Meeting.

The AALCC Secretary-Gerneral, Mr. F.x. Njenga, delivered the keynote
address at the special meeting in which he underscored the importance of
privatization as vital instrument in the quest for efficiency in the management of
economic and wealth generating activities and institutions in all countries,
developed and developing alike. He outlined the scope of privatization worldwide
and noted that privatization is now a global trend. He, however, noted with regret
that inspite of the visible evidence of the success of privatization, there is still
some hesitation in this region with regard to the adoption of the policy of
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privatization. The Secretary-General called upon member states of the AALc
to open their minds to this global trend. While he did not advocate a blind adopt' C
o~the policy, ~e urge~ ~ember sta~es to stud~ al~aspects of ~heconcepts with ~~~
view to evolving policies appropriate to their different national circumstanc
The Secretary-General concluded that it was in that context that the AAL~s.
found it necessary to organize the Special Meeting to deal with the legal C
institutional aspects of privatization. and

At the first substantive session, Mr. Essam Mohamed, Deputy Secretary_
General, introduced a working document prepared by the AALCC Secretariat
entiltled Draft Gerneral Procedures and Guidelines for Privatization, together
with an amended and more concise revision entitled "Legal Guidelines for
Privatization Programmes". These two documents served as background material
for the subsequent two substantive sessions which were held on the l Sth and 19th
of January of 1994.

After Mr. Essam Mohamed's introduction of the discussion paper, Mr. Peter
Kyle led the first substantive discussion session. He addressed the theme,
"Macro-economic and Legal Issues involved in Privatization". He defined
privatization as the process by which ownership of an enterprise is transferred
from public to private. He outlined the optimum legal, environmental and
institutional arrangements that should be put in place once the policy decision to
privatize had been made by a country. He further outlined the various techniques
available for implementation of the process of privatization.

Views expressed in the open debate included the following:

(a) that before consideration of the legal and institutional regime of privatization
could be discussed, the question of whether to privatize or not as a matter of policy
should first be resolved by the member state;

(b) that there was no set formula for privatization applicable to all situations i.n
all countries. There was, therefore, need to develop privatization strategies to SUIt
situations existing in particular countries:

(c) that foreign investment, while often an integral part of the privatiz~tiO~
process, should be carefully rationalized with the need of maintaining natIOna
sovereignty;

(d) that a clear policy decision and a firm commitment by the government a:~
the agencies involved in the privatization process was fundamental to the succe
of the policy of privatization; d

(e) that social considerations must be taken into account in adopting and
. '" . . II . h C to any planneimplementing pnvatizatron strategies especia y Wit rererence

privatization of public utilities;
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(f) that effective privatization strategy must be conducted in an open, accountable
and transparent manner.

During the Second session, Mr. Peter Kyle led the discussion on the
procedure for restructuring state-owned enterprises in preparation for pri vatization.
fIe stressed the importance of ensuring that public enterprises are transformed
into legal entities, percieved as separate and independent from the government,
and are capable of being transformed legally to new owners. In the discussion that
ensued, the Chairman found it necessary to allay the fear of some delegates on the
nature and objectives of the special meeting. He clarified that the primary
purposes of the meeting was to share experience, exchange of views and to expose
members to the various options open to them and to alert them to fundamental
steps that needed to be taken in terms of legal and institutional arrangements if
a country chose to privatize. The guidelines or document prepared by the
Secretariat of the AALCC was not a draft treaty document that aimed to bind any
country to a particular course of action.

In the ensuing discussions the following important points were made:

(a) that in preparing enterprises for privatization, it was preferable to treat
each enterprise on its own merits and peculiar circumstances or on a
case-to-case basis;

(b) that during tha privatization process it was necessary to address quickly
the problems or concerns of labour including retraining;

(c) that it was usually better to sell smaller enterprises as they were (as it
was) rather than to restructure them first;

(d) that the use of "golden shares" in the privatization process might have
a negative impact on potential buyers of public enterprises as such
shares were perceived to allow a continued government control of the
enterprise.

In the course of the last meeting, a special presentation on the privatization
of the Japan National Railway (JNR) System was made by a senior official of the
Japanese Ministry of Transport, Mr. Katsuhiko Hara. Mr. Hara outlined the
SUccessachieved in the privatization of the Japan National Railway. Mr. Hara's
presentation was followed by a brief discussion in the course of which he clarified
that as a result of the reform of Japan National Railways, a large number of
Workers were pensioned off and paid generous parting packages. It was also
POinted out that the reform of JNR constituted a good example of how a public
e~terprise could be efficiently privatized gradually. The presentation also
h~ghlighted the real need to address the social factors such as employee
displacement, retirement and possible dislocation resulting from the process of
privatization.
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Mr. Eric Hay thorne, the World Bank Expert, addre sed the key .. . . question f
post pnvatizanon regulatory framework. He stressed that the desi 0'. esrgn of th
appropnate framework, If any, should be considered at the outset ofa . e. " . ny Speclfipnvatizatron transaction. In the event that country conditions w tc
fri dl . h ere marketnen y Wit a legal framework supportive of private sector acti it -. ". VIY and th
enterpnse to be privatized operates In a competitive market there w ld b e. '. '. ,ou enrequirement for enterpnse specific regulation and privatization of th . 0

. h hus nroceed swi e enterpnsenug t t us proceed swiftly. When, however, country conditions we
. fnri . . . re not assupporti ve 0 pn vate sector acn VIty, creating the basic legal framework' I .. . . . ,Ine udlOgeconomy-wise compention laws, and staffing the relevant institution shoUld

come first. Regardless of country conditions, whenever a monoply b .
'1' '" . or pu he

un ity was to be privatized, significant a?vance planning was required so as to
ensure that the appropnate post-pnvatIzatIon regulatory mechanism was' I

h '" '. ' lOp aee
w en the pnvatIz~tlOn took place. Typically a hcense, franchise or concession
~ould be needed Ill.order to ensure an appropriate on-going balancing of the
interests of th~ pubhc and the newly privatized enterprise.

Several points were raised during the discussions that could be summa' d
th nze ,us:

(a) That in situations where the legal and economic environment was not
market -friend~y, the process ~f privatization might have to be preceded by a fairly
prolonged penod of preparation of the enterprise to be privatized;

(b) That an effective privatization programme should avoid situations where
privatized public sector enterprises continued to enjoy favoured treatment by
governments;

(c) That the post-Privatization era required the existence of a strong judicial
syste~ working in an environment of strong commercial laws that were supportive
of pnvate sector activities;

(d). ~at Member States should consider adopting UNCITRAL Model Law on
ar?ltr~tlO~ as an additional measure to enhance the legal environment for
pnvatizanon.

The Chinese delegate briefed the meeting on his country's efforts in the field
of market economy. He stated that China had lifted price controls, liberalized
trade, ~ncouraged foreign investment, established effective competition
mechan~sms, ~ll with the primary purpose of creating an enabling legal and
economic environment-to facilitate market economy. In this connection, he
expressed the view that the legal framework for privatization should include all
the laws that govern market-oriented economic activities.

The document, 'Legal Guidelines for Privatization' is appended to this
report.
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Legal Guidelines
For Privatization Programmes

Background

The objective of this paper is to provide guidance to policy-makers in
addressing legal issues likely to arise once a governmental decision has been
made to proceed with a programme for the privatization of state assets or
enterprises. Such a programme may entail the privatization of substantially all
state enterprises in the tradeable sectors of a country, sectoral privatization or the
privatization of selected medium or large enterprises. The paper does not,
however, discuss small-scale privatization of the retail or service sectors or mass
privatization programmes involving the distribution to the general public of
vouchers or similar instruments.

A "privatization transaction" for the purposes of these guidelines is one in
which ownership or control of a public body (state, government, ministry,
department, enterprise or corporation) or its major assets or shares held by a
public body in a company representing a controlling interest are to be transferred
from the government or a government-controlled entity to the private sector.

"Private sector" would exclude an entity which is owned or controlled,
directly or indirectly, by a public body. So the sale of an enterprise to a public
body, whether of the host state or another state, is not a privatization for the
purposes of these guidelines.

A privatization law serves a valuable purpose in defining the legal authority
for a country's privatization programme, the key principles on which it will be
based, and the institutional arrangements for policy-making and implementation.
Other supporting laws provide for the legal steps in preparation for privatization
and to consummate the transaction, as well as forming part of the business
environment in which the newly-privatized enterprises will operate.

Privatization Law

The choice of whether or not to enact a privatization law depends upon the
legal and individual circumstances of the country concerned. In some cases, a
privatization law to authorize the sale of state assets may be a constitutional
requirement. Even if a separate privatization law is not mandatory, such a law can
serve a variety of purposes, such as to :

define the government's objectives and establish commitment to the
privatization process;
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make amendments to existing laws which otherwise would be
obstacle to privatization, e.g. laws preventing private sectorparticipati an
in what were previously thought of as "strategic" activities; on

create institutions with the authority to implement privatization;

avoid the "vacuum of authority" which can lead to spontaneous
unauthorized privatization; Or

allow for the financial restructuring of enterprises prior to sale and
permit liabilities to be cancelled, deferred or swapped for equity;

define the methods of privatization and any limitations on potential
bidders; and

provide for the allocation of sale proceeds.

A principal function of a privatization law is to define the scope of the
programme and any exclusions of specific sectors or enterprises. Though the law
may list the enterprises to be privatized, the disadvantage of doing so is that the
listing becomes inflexible, with the resulting difficulty of either removing or
adding enterprises as the programme evolves. Other alternatives are to:

(a) adopt a "negative list" approach, so that all state enterprises are eligible
for privatization other than named exceptions; or

(b) require a high-level political decision on a case-by-case or sectoral
basis to transfer an enterprise to the privatization agency for disposal.

The privatization law can provide for employee preferences to be available
on the sale of an enterprise. Preferences should be in the form of a right to acquire
a small proportion (normally not more than 10 per cent) of the shares of the
enterprise. Payment may be deferred for a limited period, with transfer of
ownership of the shares delayed until payment has been made. Employee
consortia should also be eligible to participate in the full bidding process on a
basis of parity with other bidders.

Other Supporting Laws

The legal framework of the country should support privatization in tWO
respects: first, laws may be required to govern the process of preparing enterprises
for privatization and undertaking the transactions; and second, the overallleg~l
environment must be one in which the newly-privatized businesses can obtal~
access to land and finance, enter into enforceable contracts for their inputs an I
outputs, and compete on a basis of equality with one another and with the residua
state sector.
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The conversion of enterprises into corporations under a modern corporations
law is an effective prelude to privatization. Corporatization enables the assets and
liabilities of the business to be identified; allows for the appointment of a
transitional board of directors to oversee the management; and provides for the
issue of shares to the government, allowing flexibility in the sale of partial
interests if required. The corporations law should also include procedures for the
liquidation or dissolution of enterprises, thereby releasing the assets of a
corporatized state entity for sale to the private sector.

Prior to the sale of certain heavy polluting enterprises, it would be advisable
to perform an environmental audit of those industries to determine the requirements
for any environmental and occupational health cleanup. This audit can be
performed in accordance with any existing domestic or international environmental
and occupational health standards. Based on that audit, the seller can decide
whether to absorb the costs of existing environmental degradation, while requiring
the buyer to meet future environmental liabilities.

Labour restructuring is commonly required before privatization to reflect the
change from a government agency to a profit-oriented enterprise. Labour laws
should define the entitlement of redundant employees to severance or other
benefits, while recognizing the right of the employer to reorganize the labour
force to meet changing needs.

Privatized enterprises are most likely to operate efficiently when they are
exposed to competitive forces. A competition law is desirable to: -

allow for the review of the potential cartel effects of purchase of former
state enterprises by domestic or foreign entities with market power in
the same or related sectors;

prohibit restrictive or unfair trade practices.

If the enterprise is a public utility, a regulatory regime should be created by
law so that the regulator can protect the public interest in output pricing and the
quality of services and support future entry by competitors.

If foreign investors are expected to participate in the privatization programmes,
the laws of the country should guarantee fair and equitable treatment to those
investments according to generally acceptable international standards.

Institutional Arrangements

Privatization requires institutional arrangements to manage the programme
that ensure transparency and consistency in implementation.
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Yet the conduct of privatization transactions differs from traditional
bureaucratic activities, in that:

(a) the process must be as open as possible.

(b) privatization cuts across existing areas of influence and political and
bureaucratic control.

(c) the agency controlling privatization must itself operate in a professional
manner, as it will be dealing with private domestic and foreign buyers
and with investment banks and other professional advisers.

These factors suggest the need for a central unit or agency responsible for
overall guidance of the privatization programme. The agency should have a
single mandate: to sell the assets and enterprises in accordance with the policy
principles on which the programme is based. A clear mandate to privatize,
sufficient autonomy, minimal bureaucracy, ready access to top decision-makers,
and a small nucleus of quality staff are conditions for success. Responsibility for
managing the enterprises prior to sale should rest, if possible, with the governing
board of the enterprise.

The agency should desirably be given sole authority to:

recommend to the appropriate political decision-maker the enterprises
or classes of enterprise to be included in the privatization programme;

decide upon any necessary financial restructuring of the enterprise prior
to sale;

determine the timing and method of sale;

control the preparation and issue of bid invitations and the pre-
qualification of bidders, if required;

require government-appointed members of the governing board of each
enterprise to resign at or prior to settlement of the sale; and

recommend the acceptance of the winning bid.

Though design, policy-making and supervision of the process is best
centralized, transaction management and implementation should bedecentr~l~z~d
to accelerate the process and reduce the workload of the central unit. Responslblh y
for implementation can be delegated to holding companies or institution-specific
groups of experts and stakeholder representatives, assisted by investment banks,
lawyers or other professional advisers as required.
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Transparency
J~'J II) I. h.

Transparency must be maintained in every privat.ization transa~tl~n. T IS can
be ensured by having a precise, detailed ~~ publicly annou (led proces~ ~or
carrying out privatization transactions conslstl~g of ~lea:l~ defined ~o~petl~lv~
bidding procedures; clear and sim~le selection cnten rot' ~val~atI?g ?Ids,

d· losure of the final purchase pnce and buyer; well-defined institutional
ISC .. f hresponsibilities, and adequate monitoring and supervision 0 t e programme.

Lack of transparency can lead to a perception of unfair dealiri~~ve? where
it does not exist-and to criticism that can threaten notlonly pri.vatlzatlOn, but
reform in general. ( >n

Competitive bidding ensures both transparenc.y .and fairn~ss and can he~p
maximize sales proceeds if qualified bidders participate .and. If the proce~~ IS

perly structured and carefully implemented. The dual objecti ve of competitive
pro . .. d to avoid hbidding is to draw all potential buyers into the bl~dl?g proce~s, an to aV~1 ~ e
risk of collusive dealing (or the appearance of It) inherent 10 closed bidding
rocedures. Competitive bidding also eliminates the need for the seller to devote

time and resources to obtaining a market valuation of the assets to be sold.

Methods of Privatization
The choice of the method of privatization would be determined, in the case

of each transaction, according to the following main criteria:

(a) the objectives pursued by the government;

(b) the enterprise's performance record and economic prospects;

(c) the size of the company to be sold and the ability to mobilize private
funds, whether from a core domestic or foreign investor or from the
general public.

Even within the same transaction, a variety of privatization methods may be
used; for example, sale of a tranche of shares to employees, foll?wed b~ the sale
of a core shareholding to a long-term investor, and finally a public offenng of the
balance of the shares.

For the sake of transparency, to minimize the influence of special interests
and to protect the integrity of the privatization programme, the choice of
privatization methods should normally be limited to:

(a) sale of assets or shares through public auction or tender;
(b) public offering of shares on the stock-exchange;
(c) employee/management buyout;
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(d) concession, lease or management contracts; or
(e) a mix of these four methods.

J J Jht' u.> 11nuUn

Subjecttpnl)ljJAr~)(~ting legal obligations, such as preemptive right
existing shjlw.Qld~r$;'1]9 direct sale or negotiation with a single party sh~u~f
occur, exc~t .aft~r ~hs;.,failure of a public bid process, and then only with thd
approval of a)9ighJ evel government body such as the Cabinet or Counc'l e
M·· . I~misters. .nq 50 I to norz

The fQlloW[\n£:;gjl:rllgraphspro
through pu~UG -p«tiQn or tender

)

Public Auction and Public T nder
fl

The public auction techniqu should be reserved for selling individual assets
such as land, cars, and pieces of quipment and similar assets as well as small 0;
less important businesses. It co sists of convening a public forum at a pre-
specified date and location at whi h one or more companies or simple assets are
bid upon by interested, and som times, pre-qualified buyers and sold to the
highest price bidder. The process of sale mandates that the assets or companies
to be sold are described in public nnouncements and the opportunity to inspect
the assets prior to the auction is llowed.

In contrast to public auction, public tender is usually in the form of a sealed
bid submitted to the managers of the tender process. Preparation of the request
for bids requires careful thought nd attention to be certain that the concerns
which the government may wish bidders to address are specified. The general
principles for a public tendering process are:

(a) the tender notice should be widely publicized and should provide
summary information on the assets, should fix the date of bidding and
should invite prospective bidders to obtain the tender document;

(b) interested parties should submit letters of interest to receive the tender
document and should be invited to visit the enterprise being sold to
inspect its operations and finances;

(c) bids should be sought on a cash basis, accompanied by a deposit;
. .' d t to alloW(d) bids should remain valid for a penod after the closing a e d

careful evaluation and possible negotiation with the top bidder; an
. . rds whicb

(e) the privatization agency should have the nght to reject a~y bi Ibids if
do not conform to the general bidding guidelines, or to reject al
none are adequate.

ide general guidelines for the sale of asset
d through public offering of shares. s
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The criteria for evaluating the tenders received could differ from one case to
another. Desirably, tenders would be evaluated solely on the basis of price, i.e.
the cash and other financial aspects of the bid (such as the assumption ofliabilities
by the bidder) would be assessed on a net present value basis, using a standard and
consistent discount rate. The highest value bid would be selected.

The inclusion of non-price criteria can be justified in certain cases, though the
bid evaluation process is made more complex. Examples of possible criteria are;

(a) Consistency with privatization principles and objectives

New Capital investment proposed in the bidder's offer;

The bidder's commitment to continue operating the business;

Extent to which the proposal offers job protection or retrenchment to
employees;

Budgetary impact;

Bidder's intention to offer expanded or related services; and

Bidder bringing in foreign exchange for the investment.

(b) Operational considerations and constraints

Feasibility of the bidder's proposed business plan;

The financial standing of the bidder;

Aspects related to contract implications, asset transfers, personnel
transfers and the transitional implications to the government;

Costs related to environmental cleanup.

Non-price criteria should so far as possible be dealt with in the pre-
qUalification process to avoid the need to attribute financial "weights" to these
factors. When factors such as investment or employment maintenance promises
are included as tender criteria, rather than simply pre-qualification assurances, it
~ill be necessary to include legally-binding terms to give effect to these promises
In the contract with the successful bidder. The privatization agency would also
need to maintain an effective monitoring and enforcement capacity during the
POst-privatization period.

Public Offering of Shares

Approval of an offering prospectus by the relevant capital markets authority
Iccording to its normal requirements and criteria contained in the securities
lnarket law is necessary before any public offering of shares can be made. Steps
Or public offering of shares typically include:
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(a) preparation of the prospectus, which should include relevantinformaf
concerning; the price; a detailed description of the securities ofce 10n

• " 11 red.
the u~~ of the ~roceeds from the .1ssue; the plan of d1stnbution of th~
secunnes; the nsk factors that the mvestor should take into accOunt· th
bus.iness ~f the company;. its legal and fina?cial structure; a descrip~io~
of 1tS mam assets and important pending legal proceedings. Th
prospectus would also contain audited historical financial statements o~
the most recent three years and state the name of the auditor. The
prospectus should be full, true and clear so the investor has all relevant
information necessary before making a decision whether or not to bu
the securities being offered; Y

(b) determination of offering price and timing of sale;

(c) organization of a selling campaign and distribution of the prospectus as
widely as possible; and

(d) distribution and collection of applications for buying shares.

Allocation of Proceeds

When state assets are sold, the general budget law may determine how the
sales proceeds are to be dealt with. If the existing laws do not do so, the
privatization law itself should specify that proceeds should be applied;

first, to meet the costs of sale, which may include a fixed percentage of
the proceeds as a contribution to the operating costs of the privatization
agency;

second, towards liabilities of the enterprise retained by the state;

third, towards outlays which benefit the economy at large or large
segments of the population.

Since the restructuring of enterprises for privatization can frequently lead to
one-time labour costs for the severance and retraining of redundant labour, a fixed
proportion of the amounts remaining after payment of sale costs and enterprise
liabilities may be applied to a special fund set up for this purpose.

The Privatization Transaction

In addition to the broad legal issues having application across the entire
privalization programme, individual privatization transactions will give ris~ to a
variety oflegal issues needing to be dealt with on a case-by-case basis in rehance
upon legal advice.

Specific transactional legal issues are most readily resolved in the context of
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a clear and consistent set of publicly announced guidelines for each step of the
process, from evaluation through implementation. These guidelines should
include the following principles;

(a) Public enterprises should be divested into markets open to competition.
For public enterprise operating in commercially-oriented sectors,
purchasers should not obtain an intact or unregulated monopoly and

. should not be accorded special protection or privileges such as market
protection, concessional or differential input prices, public sector
financing, loans or loan guarantees.

(b) All appropriate regulatory issues should be dealt with prior to or
simultaneously with privatization. In the tradeable, commercially-
oriented sectors, regulatory provisions entailing the deregulation!
liberalization of imports, prices and market and the removal of other
barriers to competition should be introduced. In the non-tradeable,
utilities sectors which generally require large investment (such as
electric power and water supply), the establishment of regulatory
mechanisms dealing with entry and pricing policies is essential to
ensure the confidence of private investors, and to protect the interests
of users.

(c) In cases where the government retains a minority shareholding; it
should not be entitled to any special or extraordinary voting rights,
except in certain cases in the "strategic" non-tradeable sector, where a
golden share could be retained. Such a golden share could permit the
government to veto the resale of a controlling interest if that would not
be in the interests of the country.

(d) The consideration received by the government in privatization transaction
should be cash or the assumption of public debt (in the case of debt
conversion). Where shares are to be transferred to the workforce of the
enterprise and are to be paid for over-time, the government should
receive payment for those shares in full at the time ownership is
transferred. The ultimate beneficiaries may finance their share purchase
from the financial markets in such manner as they may arrange, or
alternatively the shares may be held by a trustee until payment has been
made.

(e) There should be no restrictions on participation (local or foreign) either
as owner, manager, shareholder or otherwise in the privatization
process. The government may however decide, as an exception, to
reserve a tranche of shares for domestic investors only.
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B. Debt Burden of Developing Countries

(i) Introduction

The item "Debt Burden of Developing Countries" has been on the agenda of
the Asian-African Legal Consultative Committee (AALCC) since Kathmandu
Session (1985). Subsequently, in view of its increasing importance, this matter was
under active consideration by the Expert Group Meeting at New Delhi in 1986 as
well as by the successive sessions of the Committee. The Secretariat, considering
its relevance in the Asian-African context, initiated several studies on this item
encompassing various aspects of the issue of debt burden. The study entitled "Legal
Aspects of the International Loan Agreements" submitted to the Singapore Session
(1988) was, at the behest of the Committee, distributed to the entire membership of
the Group of 77. This study has already been reproduced in the recent combined
report of the AALCC (1987-91).

As mandated by the Nairobi Session (1989), the Secretariat prepared a study
dealing with the legal aspects of rescheduling of loans and debt relief with a view
to formulating workable legal guidelines for rescheduling and debt relief. The
Committee, while considering this study at the Beijing Session (1990), directed the
Secretariat to continue to update the study. During the Cairo (1991) and Islamabad
(1992) Sessions, this study could not be taken up for comprehensi ve discussion due
to lack of time.

During the Kampala Session, (1993), the Committee briefly considered the
item "Debt Burden of Developing Countries; Guidelines for Rescheduling". The
study, inter alia, considered primarily the whole problem of debt, its solution, effect
on the economic development and other ramifications in the context of Asian-
African countries. While examining this problem, the study briefly dealt with the
factors which had been playing a crucial role in shaping the global economic
relations. During the Kampala Session there were several references to the issue of
debt burden in the general statements made by various delegations. The specific
references to the debt problem were made by Indonesia and Uganda in the context,
~rginggreater exchange of views and experiences indebt management. Accordingly,
It Wasdecided at the session to initiate necessary dialogue with other members of
the international community, including various international agencies to find a
durable and workable solution to the debt problem.

1'hirty-third Session: Discussions.

The Assistant Secretary-General Mr. Asghar DastmaJchi introduced the
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~genda item entitled "Debt Burden of Dev.elopi~g Countries" and stated that the
Item had been on the agenda of the Committee smce Kathmandu Session held'
1985. He briefly outlined the developments and mentioned about the stud:n

prepared since then. He informed the Committee that due to lack of time the stu~S
prepared on the Debt Burden could not be taken up for discussion at t/
Co~mitt~e's Cairo and Is~amaba? Sessions in 1991 and 1992. He also noted th:
senous view taken of the mcreasing burden of debt of the developing cOuntri
at the AALCC' s Kampala Session in 1993. he made a particular reference to the
emphasis laid down by the President of Uganda in this regard. e

While outlining the focus of the study, he pointed out that the study attempted
to evaluate and update the efforts initiated in the recent times to mitigate the
effects of debt burden, and referred to the major factors which were responsible
in shaping the global economy. He made a particular reference to Uruguay,
Round of Multilateral Trade Negotiations under the auspices of General Agreement
on Tariffs and Trade (GATT) which brought into focus a completely new global
economic order. He noted that the increasing liberalization of trade and market
access might not immediately help developing countries.

He also stated that the debt burden of developing countries had recently
shown some signs of amelioration. In this regard, he referred to a study prepared
by the Economic Commission for Africa. Further, he outlined the measures for
an effective debt relief and debt management; which inter alia, included various
terms of debt relief. He also referred to the various components of the effective
debt management strategy. He observed that the Secretariat study considered
briefly some recent developments which had a positive impact on the debt
reduction strategies. While welcoming these strategies, he concluded, that in the
majority of the developing countries, particularly in Africa, the debt problem was
viewed as a multi-dimensional problem necessitating an integrated approach.
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(ii) Decisions of the Thirty-third Session
Agenda item: "Debt Burden of

Developing Countries"

(Adopted on January 21, 1994)

The Asian-African Legal Consultative Committee at its Thirty-third Session:

Taking note of the study prepared by the Secretariat on the item "?,ebt Borden
of Developing Countries: An Overview of Recent Developments (Doc. No.
AALCC/XXXIIIffokyo/94/ 14)

1 Notes with concern the continuing debt burden of de:eloping countrie~
and further necessity of concrete measures towards th~ solutIOn of the externa
debt problems of a large number of developing countnes;

2. Reiterates the need to address and so~ve ~he .pro~lem of debt burd~n
through effective debt -relief measures, bearing tn m~nd10 this ~ontext, ~h~s~eclal
and critical situation of the most indebted developtng countnes of A nca,

3 Calls for the creation of a supportive international economic environment,
. di . improved marketparticularly in regard to terms of trade, commo l~y pn~es, I .

access, trade practices, exchange rates and international interest rates,

4. Expresses concern at the growing burden of debt and debt service
constituting a major obstacle to the revitalization of growth and developm~nt,
despite the often strenuous economic reforms undertaken by many developing

countries;
5. Calls upon the member states to explore ways to implement additional
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"'va"UIC;", IIIcluumg rurther cancellation or reduction of debt and
related to official debt and to take more urgent debt service.' measures as regards the re '.
commercial debt owed by the developing countries; mamlOg

6. Welcomes the write-off by certain donors of . ifi
bilateral offici a sigru icant part fI ateral official debt and calls upon the multilat I fi . I' . .0 the.d . . era manCla mstltutlO
cons~ er additional .appropriate new measures for substantial relief of th d ns to
low-income countries: e ebt of,

7. U~ges the commercial banks to extend initiatives to overcom
commercial debt problems of the least developed countri d e theiddl '. oun nes an of lowmr e-income developing countries; and

. . .8 '. Directs the Secretariat to continue to update the study in the li ht of
Imt~atIves and measures with special reference to international ~ ne:-v
environment, conomlC
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(iii) Secretariat Brief
Debt Burden of Developing Countries: An

Overview of Recent Developments.

Background

In the last two decades external debt burden of many developing countries has
increased significantly. This has resulted in negative economic growth affecting
vitally the overall development process. Remedial measures to limit the economic
impact of this problem have so far not been very successful. Instead, some of these
remedial measures have had an impact which could be termed as negati ve. In view
of these shortcomings, debtors and creditors have been attempting to outline new
measures to overcome this problem. Importantly, to minimize the growing
adverse impact of increasing burden of debt, efforts at different levels have been
made to find suitable and durable solutions. In view of these efforts, it is said that
the fears of the international financial system collapsing because of the debt crises
of developing countries have subsided.'

The major portion of the debt of African countries is represented by their
long-term borrowings .from International Monetary Fund. The remaining 10
percent is short-term debt. Further, an important feature of the African debt is that
over 96 percent of the long-term debt was either publicly contracted or publicly
guaranteed and is thus sovereign debt. The major share of the Asian developing
countries burden of debt, however, constitutes short-term and unofficial debt.

HISTORICAL PERSPECTIVES:

Although the roots of the debt crisis could be traced to rising expectation for
rapid economic growth mainly in the countries of Asia, Africa and Latin America,
the tentacles of the problem lie further in the past of colonial times, especially in
Africa.' A study prepared by the ECA notes=-vtypical of most colonial empires,
practically all aspects of Africa's economic activity were exclusively oriented
towards serving the needs of colonial powers. Therefore, all the physical
infrastructure, communications, banking and other related facilities in Africa
were geared to facilitate the exploitation of its natural and human resources for
the benefit of the colonial masters. Africa was purposely made dependent on the
production of primary products to feed the hunger for raw materials from the
factories and industries of the colonial powers. The development of African

1. The African Debt Problem: Financial Shackles to Africa's Development Process (Economic Commission
for Africa: 1993, FJECArrRADFJ93/5).

2. Ibid., p.3.
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industry was actively discouraged as competition with the centres was t
id d"3 D' 1960 0 beavoi e. unng sand 1970s when majority of the Afro-Asian co .b . d d untnesecame III epen ent, devastated by colonial exploitation, they had no ca . I

fu lthe ranid . Pita toe e rapi economic growth that they hoped for. 4 Foreign investors wh
t th I . d' 0 carneo ese new y In ependent nations did business on terms favourable to th
such as full ownership of equity, generous tax concessions and non-re t . ern,. . . . s ncted
repatriation of profits. All these Incentives, however, failed to attract re '.

t f c '. . qUISIte
amoun 0 roreign investment III substantial quantity Therefore the mai .'. " . JontYof
the developing countnes had little option left but to borrow to finance develo
and growth.' prnent

The newly-independent Asian and African countries had to face in the de d
of ~970s two ~ajor set~acks. Firstly there were marked rises in the prices O~aOi~
which resulted rn resortmg t~ he~vy external borrowing in many poor countries.
Secondly, there was a dechne in the prices of primary commodities which
affected th~ debt repayment capacity of the debtor countries. And there were other
factors which affected the stable administrative and economic set up in man f
these countries. These factors concerned civil wars, government delericti~n~
natural calamities such as drought, desertification and population explosion. '

After the crisis of repayment faced by Mexico in 1982, a spate of rescheduling
began at the behest of the creditors."

Few ~ecent.developmenrs have altogether, though partially, given a different,
but practical dimensions to the burden of debt. These dimensions which have
enhanced the debt burden of developing countries concern excessive arms
purchas~s and military spending. Significantly, the defense expenditure of the
developing countries increased more than six fold from 1960 to 1985 as a result
of the political and military insecurity. 7 The impact of certain events in the Persian
Gulf and the consequent military deployments had affected oil prices, interest
rates, labour migration, workers' remittances and financial systems all over the

3.
4.

Ibid.

Foreign Direct Investment and Industrial Restructuring in Mexico: Government Policy, Corporate
Strategle~ and ReglOnallnteg.ration, United Nations, 1992 STICfClSER.A113. Also see: Yacob-Haile
Manam, ~gal and other JUStifications for Writing off the Debts of the Poor Third World Countries: The
Cas~ of Afnca, South of the Sahara", Journal of World Trade, 1990, p.56.
D~~e!, H. Cole •..••Debt Equity Conversions, Debt-for-Nature Swaps, and the Continuing World Debt
Crisis , Col.umbla Journal of Transnational Law, Vol. 30,1992, p.57. Also see: Yacob-Haile Mariam
and Berhanis Mengistu, "Public Enterprises and the Privatisation Thesis in the Third World", Third
World Quarterly, October 1988, pp. 1565-1587.
For details see: Enrique Castro Tapia, "Mexico's Debt Restructuring" Columbia Journal of Transnational
Law, Vol. 23 no. I, J 984: Also see-Foreign Direct Investment and Industrial Restructuring in Mexico.
n.7
External Debt Crises and Development: Note by the Secretary-General, A145/380, p.7.

5.

6.

7.
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world." It should be noted that the abnormal increase in the external debt of the
developing countries resulted from the lack of a set of internationally agreed rules
for monetary and fiscal policies and bank supervision. In such a vacuum,
borrowing took forms that were especially risky for a developing country.

DEBT RELIEF: THE GREAT CHALLENGE

Realising the growing adverse impact of increasing burden of debt, efforts at
different levels have been made to find suitable solutions. Declarations have been
made by both debtor and creditor countries at international fora, focussing the
attention mainly on the alleviation of debt burden. The General Assembly in its
resolution (46/148) entitled "International Debt Crisis and Development: enhanced
international cooperation towards a durable solution to the external debt problems
of developing countries", noted with appreciation institutional efforts to reduce
the debt burden, such as Toronto terms, Trinidad and Tobago terms, the
Netherlands Initiatives, the French Initiatives, the Houston terms and the
Enterprises for the American Initiative." The Special Session of the UN General
Assembly on "International Economic Co-operation and Development" held
from 16 to 28 April 1990 reiterated its commitment to find " a durable and
broad solution of the external debt problems of the debtor developing countries". 10

At the Tokyo summit Meeting of the Seven lending industrialized countries
held in 1993 a reference was made in the final declaration to the problem of debt
burden. The tenth Non-Aligned Summit held in Jakarta (Indonesia) in September
1992 had referred in its final declaration to the difficulties created by the
mounting debt burden for developing countries. "The United Nations Conference
on Environment and Development (UNCED) held in Rio de Janeiro (Brazil)
noted in the Agenda 21 "that it is important to achieve durable solutions to the debt
problems of low and middle income developing countries in order to provide
them with the needed means for sustainable development." Further, it also
outlined the possible remedies, such as, mobilization of higher levels of foreign
direct investment and technology transfers; new ways of generating new public
and private financial resources to be explored which inter alia would include: (a)
various forms of debt relief, apart from official or Paris Club debt, including
greater use of debt swaps'; (b) the use of economic and fiscal incentives and

8. Ibid. The external debt of developing countries according to the estimates of the Bretton Woods
Institutions reached the figure of $1200 billion. The flow of payments for interests and amortizations has
increased from $90 billion in 1980 to an estimated $175 billion in 1990.

9. For a brief discussion ob each of these intitiatives see: Debt Burden of Developing Countries: Guidelines
for Rescheduling, Doc. No. AALCClXXXIUKAMPALAl93/15.p.13.

10. Declaration adopted by the UN General Assembly at its Special Session on International Economic
Cooperation and Development on I May 1990.

II. Times of India, 16 September 1992.



mechanisms; (c) the feasibility of tradeable permits; (d) new schemes for fund
raising and voluntary contributions through pri vate channels; (e) the reallocatio
of resources presently committed to military purposes." n

The root of the problem, according to the available information, lies in th
functioning of the global economy itself. There were, however, some importan

e

positive developments also. According to an UNCT AD Report, a notable facto t
is the successful completion of adjustment measures by a number of Asian and
African countries and their ability to raise domestic savings and investment.13

The present recession and stagnation in global trade is also significant. Successful
completion of Uruguay Round of Multilateral Trade Negotiations would be of
immense importance to majority of the developing countries. 14 These negotiations
were supposed to be completed in December 1990. Due to a continued deadlock
between the United States and European Community over the issue of farm
subsidies, these negotiations have yet to reach any conclusion. Due to this
stalemate, the position of developing countries in international trade and finance
has substantially weakened further, widening the gap between developing and the
developed countries.

A. Debt Reduction Strategies:

Three distinct phases of debt reduction strategies have been identified: 15 (a)
Until late 1985 emphasis was placed on market solutions and financial engineering
to ease debt restructuring: (b) from late 1985 to March 1989, the strategy
consisted in the provision of financial resources to highly indebted countries with
a view to facilitating their growth and structural adjustment and thus reducing the
burden of debt (this is popularly known as the "Baker Plan" named after the
former United States Secretary of the State) (c) since 1989, the focus is on debt
reduction." The debt reduction and interest relief became part of international
policy towards commercial bank debt with the launching of the new international
debt strategy, informally known as the "Brady Plan", after the Secretary of the
Treasury of the United States who proposed it in 1989. This initiative is centered
on voluntary, market-based debt and debt-service reduction with the support of
the multilateral financial institutions and other official creditors. The extension

12. Report of the United Nations Conference on Environment and Development: Note by the Secretor)' d
General, C-69INF-2, 17 August 1992. Also see: GA Resolution 471198, 22 December 1992; Notes an
Comments on some Selected Items on the Agenda of the Forty-eighth Session of the General Assembly
of the United Nations Doc. No. AALCc/UNGAJXLVIIU93/1.

13. The Least Developed Countries Report 1992, UNCTAD Sales No. E. 93. 11.0.3.
14. Ibid., p.99.
IS. External Debt Crisis and Development: Note by the U.N. Secretary-General, 8 October 1990, AJ4S/380.

p.18.
16. For details regarding "Baker and Brady Plans" See: UNIDO, External Debt and Industrial Development.

UNIDO/IDBI7I19.

388

of loans and rescheduling of repayments were also elements of the strategy. Debt
relief was negotiated on a case-by-case basis with governments whose economic
policies were approved by the World Bank and the IMF. The "Brady Plan"
strategies dominated commercial bank debt negotiations in 1990; agreements
were reached with Costa Rica, Mexico, Morocco, the Philippines, Uruguay and
Venezuela.

At national level, countries have been employing various techniques for
reducing the debt burden, such as (a) debt-to-equity swaps; and (b) Debt-to-Debt
conversion. Debt swaps could be considered as a market-based "voluntary debt
reduction" by the commercial banks, through a variety of techniques and
instruments.

Some governments, for example, have devised schemes whereby foreign
corporations interested in investing in the country, can buy outstanding loans at
a discount on the secondary market and cash them in with the Central Bank for
local currency. The equity to be swapped for the debt are the equities of state-
owned enterprises, known in Africa generally as parasatals and which are almost
invariably bankrupt. Further, it is suggested that the debt service operations could
be linked to the prices of raw materials exported by debtor countries. Under such
a mechanism, it is argued, the debtor countries' ability to pay would not be
affected by unfavourable fluctuations in the terms of trade in world markets. 17

Debt rescheduling remains an important element in all the initiatives. Factors
ranging from balance-of-payments difficulties to managing their own internal
resources may result in mounting arrears of debt and its non-repayment in
accordance with the scheduled terms and conditions. It also invokes "the
payments of principal and/or interest falling due in a specified interval being
deferred for payment on a new schedule" .18

B. Debt Management

Debt Management constitutes an important element in the scheme of debt
reduction strategies. It requires a capacity to monitor and manage a country's debt
comprehensively and efficiently. For an effective debt management strategy,
following components have been identified.'? (a) a well-defined legal and
institutional framework to monitor the contracting of loans, their utilization and
repayment; (b) the administrati ve arrangements for the management; (c) facilities

17. "External Debt Crisis and Development", n.18. p.2S.
18. Alexis Rieffel: "The Paris Club. 1978-1983", Columbia Jounrnal of Transnational Law. Vol. 23. no.I,

1984 pp.83- 104; For detailed discussion on "Rescheduling See: Debt Burden of Developing Countries:
Guidelines for Rescheduling. Doc. No. AALCC/XXXII/Kampalal93/S. p.17.

19. UNITAR: Nihal Kappagoda, "Requirements for Effective Debt Management. 1993. p.16.
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for the storage, retrieval and analysis of debt data, either by a manual system
by computer software; (d) the organisational arrangements for debt manage"" or

hi h . I h . •••entw ic mvo ves t e creation and staffing of a Debt Management Office in
appropriate location; and (e) training in aspects of debt management that an
relevant to the needs of the borrowing country. are

Legal aspects of external debt management should be considered serious I
It ha~ been pointed out that. in developing countries lawyers play only a margin~
role m development financing and debt management." Further, the appraisal d
implementation of projects and programmes have generally been placed in~
hands of financial experts and political actors. In the recent times, the deb~
management process has evolved into a highly specialised and complex practic
In view of this, the sovereign debtors should consider the necessity foremploYin

e
.

expert legal counsels to assist in the debt renegotiation and management plan~

As indicated earlier, the AALCC study submitted to the Kampala Session
(1993) examined recent proposals such as Toronto Terms, the Netherlands
Initiative, Trinidad Terms and the US Initiative." Subsequently, the UNCTAD
Secretariat had made a preliminary assessment of the impact of enhanced
concessional treatment on the debt service burden of Less Developed Countries
analysing the effect of the new initiatives and terms on different countries
according to their specific debt profiles. 22 This study had noted in its conclusions:
"It appears that implementation of enhanced concessional treatment would not
by itself remove the debt overhang of all debt-distressed LDCs, even if applied
to all of them. Additional measures are needed, in particular for those countries
whose debt is mainly to non-OECD countries (and which do not as a rule
participate in the Paris Club) or to multilateral institutions. Moreover, although
most LDCs with IMF-sponsored adjustment programmes appear to be eligible
for special concessional terms within the Paris Club, not all of them have in the
past sought such debt relief. In spite of their large debt burdens and high costs
involved, some have made special efforts to meet their debt servicing obligations
and avoid rescheduling. The debt problems of those countries also deserve
attention."

In view of these initiatives some recent developments are noteworthy : 24

(a) The agreement of December 1992 between Argentina and its Commercial

20. UNITAR: Rolf Knieper, "Legal Aspects of External Debt Management", 1993, p.2S.
2 I. Debt Burden of Developing Countries: Guidelines for Rescheduling, AALCc/XXXIVKampalal93/S,

p.lO.
22. UNCTAD: The Least Developed Countries Report, 1992 Sales No. E.93.II.D.3. P.93.
23. Ibid., p.96.
24. U.N. ESC FlCN.17/l9931I 1. 7 June 1993.
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Bank creditor, supported by World Bank loans commitments of $750 million,
that will help achieve a commercial debt reduction in the amount of about $11
billion; (b) The agreement between Philippines and its commercial bank creditors
arrived at in December 1992 on the second phase of the commercial bank part of
its overall external debt reduction strategy. About $4.4 billion was eliminated or
converted; (c) The International Development Association in four agreements
totalling about $35 million has concluded with Guyana, Mozambique, the Niger
and Uganda at an average cost of US $ 0.12 per dollar of debt. These agreements
have extinguished 89 per cent of the commercial debt of these countries. Similar
agreements have been negotiated with Brazil and Peru also.

Conclusions

The AALCC welcomes the new initiatives taken by both debtor and creditor
countries in order to reduce the burden of debt. As indicated in the study, the
initiatives have shown only marginal success. Despite this, the fears of the
international financial system facing a crisis have almost disappeared. It is to be
noted that after a decade of crisis, stagnation and difficult economic and political
sacrifices, some of the most heavily indebted developing countries seem to have
resumed some measure of economic and social development. Nevertheless, for
many Asian and African developing countries the debt issue remains a major
bottleneck, threatening their development process. A large proportion of scarce
foreign exchange earnings has to be earmarked by many developing countries to
service debt at an enormous economic, social and political cost.

The view of majority of the developing, countries, particularly in Africa, is
that the debt problem is a multi-dimensional problem which requires an integrated
and comprehensive rather than a piece-meal approach." A comprehensive
solution would invariably have to include: a significant reduction in the external
debt stock, a reduction in the original contracted interest rates, lengthening of the
maturity spread, net real resource flows and measures to improve general terms
of trade. In addition, some concrete measures have been suggested specifically
to Africa." First, more efforts should be devoted to strengthen Africa's human
resources. Second, there is a need for transfer of technology and managerial
know-how through concerted policy efforts. Third, international trade barriers to
Africa's trade should be reduced or eliminated. In our view, the Asian-African
countries, must undertake realistic economic restructuring as well as creating the
necessary and stable political climate so as to achieve success in debt relief
negotiations.

25. The African Debt Problem; n.4, p.12.
26. Ibid., p.14.
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c. Legislative Activities of the U.N. and other
International Organizations in the field of

International Trade Law

(i) Introduction

The AALCC Secretariat presents a report on the recent legislative
developments in the field of International Trade Law at every session. The
purpose of such reports is to keep member states abreast with the recent
developments in this field. The Organizations covered include the UNCTAD,
UNCITRAL, UNIDO, UNIDROIT and the Hague Conference on Private
International Law.

Thirty-third Session: Discussions

The Deputy Secretary-General, Mr Essam introduced the agenda item
"Progress Report concerning the Legislative Activities of the UN and other
International Organisations in the field of International Trade Law", and stated
that this study outlined the legislative activities of the five international
organizations, namely, the United Nations Commission on International Trade
Law (UNCITRAL), International Institute for the Unification of Private Law
(UNIDROIT), United Nations Conference on Trade and Development (UNCTAD)
and the Hague Conference on Private International Law. He referred to the
Twenty-sixth Session of the UNCITRAL and the substantive topics before that
session namely, (a) New International Economic Order: Procurement; (b)
Electronic Data Inter-change (EDI); and (c) International Contract Practices;
Draft Convention on International Guaranty Letters. He pointed out that the
substantive discussions were mainly confined to the adoption of the UNCITRAL
Model Law on Procurement of goods and construction and a Guide to Enactment
of the Model Law. Further, he also referred to the work of UNIDROIT as
considered by its Governing Council at the 71st Session. While referring to the
UNIDO's work programme he pointed out that its major areas of work related to
its preparation of guidelines so as to assist countries in their industrial development.
He referred briefly to the topics presently considered by the Hague Conference,
such as (a) Negotiable instruments; (b) Convention on Civil Procedure and on
International Judicial and Administrative cooperation and (c) Law applicable to
Civil Liability for Environmental Dangers. He noted that the legislative activities
undertaken by these organisations in the field of International Trade Law
contributed meaningfully towards the realization of objectives set forth in the UN
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Dec~de of Inte~national Law, especially in the context of proposed Con
Publrc International Law in 1995. Finally he extend d hi . d gress on". ' e ISgratitu e to alI h
organIzatIOns for their cooperation in sharing information. t eSe

(ii) ~ecisions of the Thirty-third Session (1994)
Agenda Item: ''Progress Report covering the Lezlsl ti
A t· iti f . ea a vec IVlres 0 the Umted Nations and other Intern ti

O .. a IonaI
rgamzatlOns concerned with International Trade Law"

(Adopted on January, 21. 1994)

The Asian-African Legal Consultative Committee at its Thirty thi d S .
- Ir eSSlOn

. Takin~ note of the Progress ~eport covering the Legislative Activities of the
United Nations and other International Organisations concerned with International
Trade Law, Doc. No. AALCClXXXnrrrokyo/94115.

Expresses its appreciation for the report prepared by the Secretariat 0 th
recent developments in the field of International Trade Law. n e

. EXp'resses app.rec~ation for the continued cooperation with the various
Intern~tlOnal org~msatI.ons a~tive i~ the field of international trade law and hope
that this cooperation WIllbe intensified in the future',

Re~uests the Secretary-General to continue to monitor the developments in the
area of International trade law and present the same to the thirty-fourth session.
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(Hi) Secretariat Brief
Progress Report Concerning the Legislative Activities of

the UN and other International Organisations in the
field of International Trade Law

(i) Report on the Work Done by the United Nations Commission on
International Trade Law at its Twenty-Sixth Session (1993)

The Twenty-sixth Session of the United Nations Commission on International
Trade Law (UNCITRAL) was held in Vienna from 5 to 23 July 1993. The
substantive topics before this session were: (i) New International Economic
Order: procurement; (ii) Electronic Data Interchange (EDI); and International
Contract Practices: Draft Convention on International Guaranty Letters.
Substantive discussions were, however, principally confined to the first item
which has culminated in the adoption of the UNCITRAL Model Law on
Procurement of Goods and Construction and a Guide to Enactment of the Model
Law, the primary purpose of which is to assist legislatures in preparing legislation
based on the Model Law. It has also been agreed to commence the preparation of
a Model Law on Procurement of Services as an essential complement to the
Model Law on Procurement of Goods and Construction. On the other items, the
Commission took note of the progress reports submitted by the Working Groups.
The Working Group on Electronic Data Interchange is engaged in preparing the
content of a uniform law on EDI while the Working Group on International
Contract Practices is preparing a draft Convention on International Guaranty
Letters. While the work in respect of a uniform law on EDI is in a formative stage,
some substantive progress has been made in the preparation of a draft Convention
on International Guaranty Letters.
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Since the major accomplishment f h .
of the Mo~el Law on Procurement of ~~o~~:~~tY-Slxth se~sion ,:as the adoption
only on this legislative work. ConstructIOn, this note focusses

UNCITRAL Model Law on Procurement of Goods and C .
onstructton

Background

The work on this project was first undertaken bU,
been entrusted to its Working Group on NIEO ~ NCITRALm 1986andhad
Working Group on NIEO devoted six sessions to 'th etween I?86 and 1993, the
of the Model Law on Procurement. The Workin ;r:laboratlOn oft~e draft text
at the cI?se of its fifteenth session by adoptin t~e dr;P completed Its mandate
Secretariar had been entrusted with the task gf .t text. Concurrently, the
which would provide assistance to legislat 0 prepar~ng the draft of a Guide
Procurement. ures enactmg the Model Law on

. The Draft of the Model Law as finalized b h .
cIrculated to Governments and interested' t .y t e

l
Workmg Group was then

Am ernatrom, organ' ti t
t the twenty-sixth session, the draft of the Model L isa IO~S o~comment.

of the comments received At th d f' .awwas exammed m the light
. e en 0 Its delibe ti hformally adopted the draft text as "UNCITRAL ra Ions, t e Commission

Goods and Construction" The C '. Model Law on Procurement of
theGuidetoEnactmentofModeILomml~~lOn also ~ormally a~proved the draft of
which had become necessary aw su jectto the mcorporatlO!1of modifications
Model Law The Commi . o? account of the changes effected in the text of the

. ission, m a resolution d t db'
Secretary General to transmit th t f h a op e y It, has requested the UN
to Enactment of the Model L e ex~o t e Model Law together with the Guide
recommend to States to giv aw .tdo ~vernments and interested bodies and to

. e consi eration to the M d I LrevIse their laws on procure t . . 0 e aw when they enact or
. men in view of the de' bili f iumformity of the laws of sira I rty 0 Improvement and

procurement and th ifpractice. e spec I IC needs of procurement

An Overview of th Mod ILe e aw on Procurement

The Model Law on Proc .
arrangedunderfivech t urement consists of a Preamble and 47 articles
II lists out the Variou:P er~ ~haPter I sets forth the general provisions. Chapter
Chapter III deals with T m~ ? spOfproc~rement and conditions for their use.
relative to procurement

en
~~n~ roceedmgs. Chap.ter N sets out the provisions

me 0 s other than tendering, Finally, Chapter V sets
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forth provisions establishing a right of review of acts and decisions of the
procuring entity and setting forth provisions governing its exercise.

The Preamble sets out a statement of objectives aimed at providing guidance
in the interpretation and application of the Model Law. In States where preambles
are not included in Statutes, this statement of objectives will have to be
incorporated into the body of the law itself.

Chapter I, made up of Articles 1 to 15, sets out general provisions. Article 1
delineates the scope of application of the Model Law. The Model Law applies to
all types of procurement, but recognises that States may wish to exclude certain
types of procurement from its ambit. However, such exclusions are limited to the
cases provided by the Model Law itself, such as procurements involving
national defence or national security, or by regulation. Even for these excluded
sectors, Article 1(3) provides for partial or complete application of the Model
Law.

Article 2 sets forth the definitions of 'procurement', 'procuring entity',
'goods', 'construction', supplier or 'contractor', 'procurement contract', 'tender
security' and 'currency'. The definition of 'procuring entity' has three options.
This is because the Model Law covers primarily procurement by government
departments and public sector enterprises, and which are those entities
would differ from one State to another. Option I brings within the scope of the
Model Lawall government departments, agencies, organs and other units
within the enacting State. Option II is intended for those States that enact the
Model Law only with respect to organs of the national Government. Under
Option III, the enacting State may extend application of the Model Law to
certain entities or enterprises tirat are not considered part of the Government of
the enacting State if it has an interest in requiring those entities to conduct
procurement in accordance with the Model Law.

Article 3 on International obligations of the State relating to procurement
clarifies that the obligations of the State relating to procurement clarities that the
obligations of the enacting State under an international agreement or at an
intergovernmental level with respect to procurement take precedence over the
Model Law. It also permits a federal State enacting the Model Law to give
precedence over the Model Law to intergovernmental agreements concerning
matters covered by the Model Law concluded between the federal Government
and one or more subdivisions of that State, or between any two or more of such
subdivisions.

Article 4 on Procurement regulations empowers the organ or authority
designated by the enacting State to promulgate procurement regulations to fulfil
the objectives and to carry out the provisions of the Model Law. The Model Law
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is a framework law setting forth basic rules governing procurement and w
therefore, need to be supplemented by detailed regulations Th ould,f .. . . ere are a numb
o provisions 10 the ~odel Law which expressly envisage supplement ti er
procurement regulations. a Ion by

Article! on Public accesssibility of legal texts requires the enacting St t
ensure public accessibility of the Model Law, procurement regulations d a e to
legal texts. This provision is intended to promote transparency of th an ?ther
I 1· frastructure relati e natIonalega 10 rastructure relating to procurement.

Article 6 on qualifications of suppliers or contractors is purported t
a procedural climate conducive to participation by qualified suppli 0 create., iers or contractor
10 procurement proceedings. It does so by strictly specifying the criteri sd h h . . ena and
proce ures t at t e procunng entity must use to assess the qualif .li d I icatrons of
supp iers an contractors. The aim of the procedure laid out in Articl 6' hh II . e ISto elp
ens~re t ~t a. sup~IIers and co~tractors are treated on an equal footing and to
aVOIdarbitrariness 10 the evaluation of qualifications of contractors and su I'pp iers.

. . .Article 7 on Prequalificaiion proceedings is intended to eliminate at the
ml.tlal stage o:the procurement proceedings suppliers and contractors who are not
suitably qualified to perform the contract and thus to narrow down the number of
tenders, pro~~sal~ or offers that the procuring entity must evaluate and compare
The prequ.alIflcatlOn procedures set forth in this article are made subject to a
number of Important ~~eg~ards. These include the subjugation of prequalifications
procedures to the .1~mlt.atlOnscontained in Article 6, in particular as to the
assessm~nt of.qualifications and the procedures stipulated in paragraphs (2) and
(7) of t~IS a~lcle. The inclusion of these safeguards is intended to ensure that
preq~~IIfication procedures are conducted on a non-discriminatory basis and on
condltl.ons th~t are fair and transparent. Paragraph (8) of Article 7 entitles the
procunng entity to obtain at I t f .." ' a a er stage 0 prequalification proceedings a
reconfirmation of the qualif ti f h .. . I Ica Ions rom t e suppliers and contractors who had
prequa~lfled. The purpose of this provision is to enable the procuring entity to
ascertain whethe~ the qualification information submitted by a supplier or
contractor at the time of prequalification was authentic.

Article Sotvl'articipati b li .. LOn y supp ters or contractors supulates that contractors
and suppliers should, subject to limited exceptions, be permitted to participate in
the procurement proceedings without regard to their nationality. Such exceptions
:re ~ot to. be taken informally or s~cretly, but must be based on the groundS
p~clfied 10 the procurement regulations or according to other provisions of law

~hlS ap~roach a~p.ears to be the best possible compromise, In particular from the
.and.po.Int~f striking a proper balance between the progressive fostering of non-

discrimination and the need to recogni e that enacting states would. at least, for
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the foreseeable future, continue, to one degree or another, to apply measures
designed to favour national suppliers and contractors.

Article 9 on Form of communications is intended to provide certainty as to
the required form of communication between the procuring entity and suppliers
and contractors. The essential requirement as to the form of such communications,
subject to other provisions of the Model Law, is that they must be in a form that
preserves a record of the content of the communication. This is not only confined
to paper-based communications, but also enables the use of electronic data
interchanges (EDI) in procurement proceedings. This provision also permits
certain specified types of communications to be made on a preliminary basis
through means that do not leave a record of the content of the communications
provided that the preliminary communication is immediately followed by a
confirming communication in a form that leaves a record of the communication.
Article 9 forbids the procuring entity to discriminate between suppliers and
contractors on the basis of the form of communications received from them.

Article J 0 on Rules concerning documentary evidence provided by suppliers
or contractors forbids the imposition of any requirements by the procuring entity
as to the legalization of documentary evidence provided by suppliers and
contractors as to their qualifications other than those provided in the laws of the
enacting State relating to the legalization on such documents so as not to
discriminate against the foreign suppliers and contractors. It should, however, be
noted that this provision does not take care of the situation of unequal treatment
of foreign suppliers and contractors which might arise in instances where the
enacting State is a party to a treaty regulating the legalization of documents with
the countries of origin of some and not of all foreign suppliers and contractors and
the enacting State is, therefore, obliged to apply less strenuous procedures only
to some suppliers and contractors.

Article J J on Record of procurement proceedings requires the procuring
entity to maintain a record of the procurement proceedings so as to promote
transparency and accountability in relation to procurement proceedings. Such a
record may be prepared by another Government agency, but the procuring entity
is obliged to maintain this record so as to make it available to suppliers and
contractors. A key question addressed by this Article is the extent of disclosures
by the procuring entity and who would be entitled to that disclosure. Two kinds
of disclosure are provided. Disclosure of basic information geared to the
accountability of the procuring entity is mandated to the general public. Disclosure
of more detail information concerning the conduct of the procurement on request.
Such information is neces ary to enable them to monitor their relative performance
in the procurement proceedings and the conduct of the procuring entity.
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Article 12 on Public notice of procurement contract awards obligates the
procuring entity to publicise the notice of procurement contract awards. This
requirement is, however, not applicable to cases where the contract price is less
than a prescribed amount.

Article 13on 1nducementfromsuppliers or contractors provides an important
safeguard against corruption: requirement of rejection of a tender proposal, offer
or quotation if the supplier or contract in question attempts to improperly'
influence the procuring entity. However, to ensure a check against the abusive
application of this provision, the rejection is made subject to approval of higher
authorities, a record requirement and a duty of prompt disclosure to the alleged
wrong-doer.

Article 14 on Rules concerning description of goods or construction is
intended to make it clear that the prequalification and solicitation documents
should be formulated in a clear, complete and objective manner, particularly with
respect to the description of goods or construction to be procured, it also frames
an important rule that these specifications should be written in such a way so as
not to favour particular contractors or suppliers. The principle of objectivity in
the description of goods or construction enshrined in this provision is applicable
to all methods of procurement so as to foster competition, to limit abusive resort
to single-resource procurement and to facilitate the choice of the most competitive
method of procurement.

Article 15 on Language stipulates that the prequalification documents,
solicitation documents or other documents for solicitation of proposals, offers or
quotations should be formulated in the official language of the enacting State and
in a language customarily used in international trade. This rule is intended to help
make the solicitation documents understandable to foreign suppliers and
contractors. However, this requirement is not to be invoked where the procurement
proceedings are confined solely to domestic suppliers or contractors and where
the procurement contract would be of low value. Further, the bilingual requirement
may not be necessary where the official language of the enacting State is one
customarily used in international trade.

Chapter 11entitled Methods of procurement and Their Conditions contains
Articles 16 to 20. Article 16 on Methods of Procurement enumerates the
important principle underlying the Model Law that tendering should be the
normally used methods of procurement. However, the Model Law also provides
a number of other methods of procurement for exceptional circumstances in
which tender proceedings would not be feasible, or even if feasible, would not
be the procurement method most likely to provide the best value. It also lays down
a further requirement that a decision by the procuring entity to use a procurement
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b rt d by a statement of grounds andmethod other than tendering should e suppo e
circumstances justifying the use of the selected method.

d . requestforproposals
Article J 7on Conditionsfor "" oftwo-sta.ge teSn

t
tertLnoge'mploythree different

. . .' rrruts the enactlOg a e
or competuive negottatwn pe deri viz two-stage tendering, request
methods of procurement o~~er than "" .enngi'n th~ circumstances referred to in
for proposals, and ~ompetltlve n~go~I~lOt~~case which it would not be feasible
this article. Th~se clr~.~;~~a~~;~~~~t~ :etailed specifications for the goods or
for the p~ocunn: t~ ~btain the most satisfactory solution to its procurement
con~~~~~~o~~going methods of procurement employ different procedu;s !or
neeleect:lnga supplier or contractor. In the first stage of a two-stage ten ertmg
s . . . I f pliers and contrac ors
proceedings, the procuring entity soliCits proposa s rom sup d d It with

o various ossible ways of meeting its procurement nee san consu s
as t ~ the details and possible modifications of those proposals, upon
them concernlOg . . h tly it
the completion of the first -stage, the pro.curing e~ft~ty?eCI~~:t~o:~ e~:c basis

d formulates a set of final speer icanons
:::~sot~f:~~u~:n~:r proceeding. In the second method of procure~ent, requ~:t

r ro osals the selection of a winning proposal from among t e ~ropos~ ,
~~f:rin~ varie'd solutions is based on the effectiveness of.that propo;al 10me~~~ng

rocurin entity and the cost. In the third metho ,compe live:;~~::!~:~~;;~~%~!:~:::~;~::~n~~~::~~;e~~;~~;~O:~~~~~::
. Article 39 Paragraph (2) of this article also permits the use o~ competitive
m· (i) h of urgent circumstances
negotiation in two types of cases of urgency: 1 t e case . . and (ii)
that neither foreseeable nor were a result Of.dilatory conduct on Its part,
the case of urgency caused by a catastrophic event.

A ti I 1'8 on Conditions for use of restricted tendering lays .down the
r lC e . b g entity These

conditions for the use of restricted tendenng . y a procunn f h .. hi hl
conditions are (i) when the goods or constructIOn by reason 0 t err big ~
com lex or specialized nature are available from only a .limited nu~ er 0

sup;iers or contractors; and (ii) when the time and cost required t.o:x:mmle an~
evaluate a large number of tenders would not be commensurate ~It .t e va ~e 0

goods or construction to .be pr~cured. The modalities for engaglOg 10restncted
tendering are laid down 10Article 36.

Article 19 on Conditions for use of request for quotations prescribes t~e
conditions for use of request for quotations. Th~s procurement method IS

. t for low value purchases of standardized goods. In such cases,appropna e . .
a in in tender proceedings, which can be costly and tl~e-COnsum1O~, ~ay

not be . g tifi d However the use of this method is made subject to the principlenot e JUs I Ie ., .
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that proc~ring entities should abstain from artificially derivi
packages In order to avoid tendering. Ing procurement

Article 20 on Conditions for use of single-source rocur
conditions for the use of single-source procurem~nt I ""?' layfs down the

titi h . n view 0 thecompe iuve c aracter of this procurement method thi . I . . non-h . , IS artic e stnctly Ir . .
use to t e exceptions] circumstances set forth in paragraph (I) of thi ml~s Its
Paragraph (2) permits the use of this method in cases f . [S artIcle.

. . hi 0 senous econo .
exigency In w ich such procurement would avert serious harm to th . ru[C
economy. e natIonal

" ~~ap~er ilIon Tendering Proceedings has three sections. Section .
2~olLcltatlOn ~fTender~ and of Applications to Prequalify" consists 0:~~.It~ed

to 26: Section II entitled "Subsmission of Tenders" consists of Art' I ~c es
30. Section III entitled "Evaluation and Comp . " . d IC ~s 7 to
to 35. anson is ma e up of artIcles 31

Arti~le 2~on D~mestic Tendering. Domestic tenderings are those rocure
proceedings .m which participation is limited solely to domestic ~uppr rnenr
c~~~ra~tors el~her because the procuring entity has so decided or because i~e:~e:
: e ow va ~e of the goods o.r ~on~truction, foreign suppliers or contractors

ou~~ not be Intere~ted m partrcrpating in the tender proceedings. Article 21
spe~[ .[es ~he .exceptIOnal cases in which measures designed to solicit forei n
P;nd[c[patI.on In the. tender proceedings will not have to be employed in the ca~e
o omestIc tendenng.

Article 22 of Procedures for soliciting tenders of applications to re ualify
;ets forth t~; proce~ures for publication of solicitation of tenders and a;li~ations
t~ p.req.ua.[ y as widely as possible. It obliges the procuring entity to publicise
in~emInaVt[[.toantIaOln.to tlen?er or invitation to prequalify in a publication having

circu anon.

~rticles ~3 ~n ~ontents of invitation to tender and invitation to prequalify
requIres that mvuattons to te d II'"
. s: • . n er as we as mvitations to prequalify contain the
In Iormation required by s li d

h h upp iers an contractors to enable them to ascertain
:deitf s: ~~:OOdS or cons.t~ctio~ being procured are of a type they can provide,

.' they can participate In tender proceedings. The specified information
requiremenn are only the required "
enti f . . . . . rrnrnmum so as not to preclude the procuring

ty rom including additional Information that it considers appropriate.

Article 24 on Provisio if S li .. n 0 0 tcuation documents requires the procuring
~nntI~y~o.ens.ure ~hat all suppliers and contractors who have indicated an interestset f rticipating In the p.rocurer.nent proceedings and comply with the procedures

orth by the procunng entity are provided with solicitation documents on
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payment. The price to be charged for these documentation should reflect only the
cost of their printing and providing them to suppliers or contractors.

Article 25 on Contents of solicitation documents contains a listing of
information required to be included in the solicitation documentation. This would
enable the suppliers or contractors to submit tenders that meet the needs of the
procuring entity and to enable the procuring entity to evaluate them in an
objective and fair manner. Many of the items listed in this article are regulated
or deal with in other provisions of the Model Law.

Article 26 on Clarifications and modifications of solicitation documents
establishes procedures for clarification and modification of the solicitation
documents for the successful conduct of tender proceedings. The right of the
procuring entity to modify the solicitation document is fundamental in order to
enable it to obtain goods or construction that meet its needs. The article provides
that clarifications together with questions that gave rise to the clarifications and
modifications must be communicated by the procuring entity to all suppliers and
contractors to whom the procuring entity provided solicitation documents.
Further, the procuring entity is required to respond promptly to a clarification
sought by a contractor or supplier in order to enable him to take the clarification
into account in the preparation and submission of his tender or to modify
withdraw his tender. Similarly, minutes of meetings held by the procuring entity
with the contractors and suppliers and required to be communicated promptly so
that those too could be taken into account in the preparation of tenders.

Article 27 on Language of Tenders provides that tenders may be formulated
and submitted in a language in which the solicitation documents have been issued
or in any other language specified in the solicitation documents. This rule has
been included in order to facilitate participation by foreign suppliers and
contractors.

Article 28 is entitled Submission of Tenders. Paragraph (1) of this article
leaves it to the procuring entity to fix the place for and the deadline for the
submission of tenders. Paragraph (2) requires the procuring entity to extend the
deadline for submission of tenders in to exceptional case of late issuance of
clarifications and modifications of the solicitation documents, or of minutes of
a meeting of suppliers and contractors. Paragraph (3) gi ves a discretionary power
to the procuring entity to extend the deadline for submission of tenders in case
where one or more suppliers or contractors are unable to submit their tenders on
time due to any circumstances beyond their control. Under paragraph (4), notice
of extension of the deadline for the submission of tenders is required to be given
promptly to each contractor or supplier to which the procuring entity had sent the
solicitation documents. Paragraph Sea) lays down the requirement that tenders are
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to be submitted in writing, signed and in a sealed envelope. However, paragraph
5(b) permits the submission of tender in an EDI form provided it is so specified
in the solicitation document and a degree of security, confidentiality and
authenticity comparable to the degree of security, confidentiality and authenticity
offered by a written tender in a sealed envelope is assured. Paragraph (6) prohibits
the consideration of late tenders and they are required to be returned unopened
to the suppliers or contractors that had submitted them.

Article 29 on Period of effectiveness of tenders: modification and withdrawaL
frames the rule that the procuring entity should stipulate in the solicitation
document the period of time for which tenders should remain in effect. Where a
request is made by the procuring entity to extend the period of effectiveness of
tenders prior to the period of expiry of effectiveness and such request is refused
by the supplier or contractor, the effectiveness of the tender will terminate upon
the expiry of the unextended period without entailing forfeiture of the tender
security. However, if the contractor or supplier agrees to such an extention, he
will be required to have the effectiveness of his tender security extended
correspondingly or to provide a new tender security. A default in this regard will
tantamount to refusal on the part of the contractor/supplier to extend the period
of effectiveness of his tender. Paragraph (3) of this article permits modifications
and withdrawal of tenders prior to the deadline for submission of tenders. This
is desirable because restricting modifications or withdrawals would discourage
participation by suppliers and contractors in tender proceedings and would run
counter to widely accepted practice under most national procurement laws. At the
same time, it permits the procuring entity to depart from this general rule and to
impose a penalty offorfeiture of tender security for modifications and withdrawals
prior to the deadline for the submission of tenders, but only if so stipulated in the
solicitation documents.

Article 30 on Tender securities authorizes the procuring entity to require all
suppliers and contractors participating in the tender proceedings to provide a
tender security. Tender securities are insisted upon by the procuring entities to
recoup the costs to tender proceedings and to discourage the suppliers and
contractors from defaulting (withdrawal of tender, refusal to conclude the
procurement contract). Tender securities are usually important when procurement
is of high value goods. The article contains safeguards to ensure that the tender
securities are imposed fairly and for the intended purposes which are to secure the
obligations of suppliers or contractors to enter into procurement contracts on the
basis of tenders submitted by them and to provide a security for the performance
of the procurement contract if required to do so.

Paragraph l(c) has been included to remove unnecessary obstacles to the
participation of foreign suppliers and contractors that could arise if they were
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restricted to providing securities issued by institutions in the enacti.ng St~te.
Howerver, flexibility is provided to procuring entities in States 10 which
acceptances of tender securities not issued in the enacting State would be a
violation of law.

The reference in paragraphs (c) through (f) of paragraph (1) to confirmation
of tender security is intended to take account of the practice in some States of
requiring local confirmation of a tender security issued abroad. This inclusion,
however, is not intended to encourage such a practice in particular since the
requirement oflocal confirmation could constitute an obstacle to participation by
foreign suppliers and contractors in tender proceedings.

Paragraph (2) is purported to provide clarity and certainty as to the point of
time after which the procuring entity may not make a claim under the tender
security.

Article 31 deals with the Opening of Tenders. The rule framed in paragraph
(1) of this article is intended to prevent time gaps between the deadline for
submission of tenders and the opening of tenders by stipulating that tenders shall
be opened at the time specified in the solicitation documents as the deadline for
the submission of tenders or at the extended deadline. This requirement appears
to be too onerous and there should be some lapse of time between these two
events.

Paragraph (2) frames the rule that the procuring entity must permit all
suppliers and contractors or their representatives to be present at the opening of
tenders This is intended to ensure transparency in the tender proceedings.

Paragraph (3) requires that at the opening of tenders, the names of all
suppliers and contractors that have submitted tenders as well as prices of their
tenders should be announced to those present. It also requires communication of
this information to participating suppliers and contractors who were not present
or represented at the opening of tenders.

Article 32 is addressed to the examination, evaluation and comparison of
tenders. Paragraph 1(a) entitles the procuring entity to seek from suppliers or
contractors clarifications of their tenders in order to assist in the examination,
evaluation and comparison of tenders, while making it clear that this should not
invol ve changes in the substance of tenders. Paragraph I(b), however, entitles the
procuring entity to correct purely arithmetical errors that are discovered during
the examination of tenders which it is required to promptly notify to the concerned
supplier or contractor.

Paragraph (2) frames a rule for determining whether tenders are responsive
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and permits a tender to be regarded as responsive even if it contains minor
deviations.

Under paragrah (3), the procuring entity is authorised to reject a tender if: (i)
the supplier or contractor that submitted the tender is not qualified; (ii) the
supplier or contractor does not accept the correction of an arithmetical error; (iii)
the tender is not responsive; and (iv) the supplier or contractor attempts to
improperly influence the procuring entity.

Paragraph (4) outlines the modalities for ascertaining the successful tender.
Although ascertaining the successful tender on the basis of tender price alone is
the widely accepted norm, in some tender proceedings the procuring entity may
wish to select a tender not purely on the price factor. Accordingly, paragraph
(4)(b)(ii) enables the procuring entity to select the "lowest evaluated tender", i.e.
one that is selected on the basis of criteria in addition to price. Sub-paragraphs
(4)(c)(i) through (iv) list out these criteria. The criteria in (4)(c)(iii) related to
economic development objectives have been included because in most developing
countries it is important for procuring entitites to be able to take into account
criteria that permit the evaluation and comparison of tenders in the context of
economic development objectives, paragraph (4)( d) permits a procuring entity to
grant a margin of preference to domestic tenders, but makes its availability
contingent upon rule for calculation and application of the margin of preference
to be set forth in the procurement regulations.

Article 33 on Rejection of Tenders authorises the procuring entity to reject all
tenders at any time prior to the acceptance of a tender. Paragraph (l) does not
require the procuring entity to justify the grounds it cites for rejection of all
tenders. However, under paragraph (3), it is obligated to notify the rejection to all
suppliers or contractors that had submitted the tenders. Paragraph (2) exempts
the procuring entity from any liability on this score towards contractors or
suppliers. However, this blanket power given to the procuring entity can take
effect only if such power had been vested in it in the solicitation documents.

Article 34 entitled 'Prohibition of negotiation with supplier or contractor
contains an explicit prohibition against negotiations between the procuring entity
and a supplier or contractor concerning a tender submitted by him. This is because
once suppliers or contractors know that negotiations would take place after
submission of tenders, they would have little incentive to offer their best prices
instead, they would increase their tender prices measurably in anticipation of
being persuaded to reduce them and procuring entities would in the end pay more
than necessary.

Article 35 relates to Acceptance of tender and entry intoforce of procurement
contract. Paragraph (1) of this article enunciates the rule that the tender determined
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to be successful pursuant to Article 32 (4) (b) is to be accepted and that notice of
acceptance is to be given promptly to the supplier or contractor that submitted the
tender. The article then sets forth three different methods of entry into force of
procurement contract. Under one method, (paragraph (4», unless provided
otherwise in the solicitation documents, the procurement contract enters into
force .upon dispatch of the notice of acceptance to the supplier or contractor that
submitted the successful tender of a written procurement contract conforming to
the tender. The second method (paragraph (2» links the entry into force of the
procurement contract to t.hesignature by the supplier or contractor submitting the
su.ccessful tender of a wntten procurement contract conforming to the tender. A
third method of entry into force (paragraph (3» provides for the entry into force
of t~e proc~rement contract upon its approval by a higher authority. The
req~Ireme~t m paragraph (3) that the solicitation document disclose the estimated
pen~d of ttme required to obtain the approval and the provision that a failure to
obtaI~ the approval within the specified period would not extend the period of
eff~cttveness ~f the successful tender or of any tender security furnished are
designed to stnke a balance between the rights and obligations of suppliers and
co~tractors. In the event the supplier or contractor whose tender the procuring
entity ~as sele.cted fails to sign a procurement contract, paragraph (5) clarifies, the
proc~n.ng enttty sh.all be within its right to select another tender from among the
remat~mg tenders m accordance with the provisions normally applicable to the
selection of tenders subject to the right of the procuring entity to reject all tenders.
Paragraph (6) requires the procuring entity to notify other suppliers and contractors
that participated in the tender proceedings about the award of the procurement
contract, the name and address of the successful supplier or contractor and the
contract.price. This requirement is intended to promote transparency of the tender
proceedings.

. Chapter VI en~itled Procedure for Procurement Methods other than Tendering
ISmade up of Articles 36 to 41. These articles outline the procedures to be used
for the methods of procurement other than tendering. It should be noted that
C~apter IV does not .provide as full a procedural framework as Chapter III does
WIthrespect to tendenng proceedings. This is presumably because the procurement
methods other than tendering need more flexibility. It should further be noted that
Chapt:rs I and V are also generally applicable to procurement methods other than
tendenng.

.Article 36 on Restricted tendering prescribes the procedure to be followed
while engagin.g in restricte~ te~dering. Under the Model Law, a procuring entity
can use ~estncted tendenn~ I~ two circumstances: (I) when the goods or
construction by reason of their highly complex or specialized nature are available
from only a limited number of suppliers or contractors; and (ii) when the time and
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cost required to examine and evaluate a large number of tenders would not be
justifiable in view of the low value of the goods or construction. Consequently,
paragraph (1) of this article requires the procuring entity, in the first case, to solicit
tenders from all suppliers or contractors from whom the required goods Or
construction to be procured are available; and in the second case, to select a
sufficient number of suppliers or contractors in a non-discriminatory manner so
as to ensure effective competition. Paragraph (2) obligates the procuring entity
to publicise the restricted tendering either in the official gazette or other official
publication. Paragraph (3) makes the entire Chapter III of the Model Law (except
for Article 22) applicable to restricted-tendering proceedings except to the extent
those provisions derogate from Article 36. This is because restricted tendering is,
after all, a specie of the procurement method of tendering.

Article 37 on Two-stage Tendering lays down the procedural modalities for
recourse to this procurement method which is a combination of negotiations with
the suppliers or contractors and tender proceedings. The first stage involves
solicitation of proposals from suppliers or contractors so as to reach a final set of
specifications for the goods or construction to be procured and at the second stage
ordinary tender proceedings are involved.

Article 38 on Requestfor Proposals lays down the procedural modalities for
this method of procurement. In this procurement method, the procuring entity
typically solicits proposals from a select relatively small group of suppliers or
contractors. Paragraph (I) requires the procuring entity to solicit proposals from
as many suppliers or contractors as practicable, with the minimum being three.
Paragraph (2) requires the procuring entity to publicise its request for proposals
in a publication having international circulation unless it considers that undesirable
for reasons of economy or efficiency. The remainder of Article 38 sets forth the
essential elements for request for proposals proceedings related to the evaluation
and comparison of proposals and the selection of the winning proposal. These
requirements are designed to promote transparency and fairness in competition
and objectivity in the comparison and evaluation of proposals.

Article 39 on Competitive Negotiation is a skeletal provision. In this
procurement method, the procuring entity is permitted to organise and conduct
the negotiations with the suppliers or contractors as it sees fit, except for the
compliance with the 'best and final offer' procedure laid down in paragraph (4)
of this article.

Article 40 on Requestfor Quotations specifies the procedural modalities ~or
this procurement method. Paragraph (1) requires the procuring entity to inVite
quotations from as many suppliers or contractors as practicable, with the
minimum number being three. Under paragraph (2), each supplier or contractor
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is permitted to give one price quotation which cannot subsequently be changed.
Any negotiations between the procuring entity and the suppliers or contractors
are forbidden. Under paragraph (3), the procurement contract would be awarded
to the supplier or contractor whose quotation is found to be lowest and meets the
needs of the procuring entity.

Article 4 J relates to Single-source procurement. The conditions for the use
of this procurement method are set forth in Article 20 of the Model Law. No
procedures are laid down for this procurement method as it involves a sole
supplier or contractor and is subject to very exceptional conditions of use.

The final chapter, i.e. Chapter Von Review consists of Articles 42 t047. This
chapter sets forth provisions establishing a right of reivew of the actions and
decisions of the procuring entity and provisions governing its exercise. As
indicated in a footnote of Chapter V, these provisions appear to be optional in that
some States might incorporate them without change or with minimal changes
while other States may not do so. In the latter case, these provisions could be used
to measure the adequacy of existing revivew procedures. This is because, in the
context of procurement, some States provide for review by a body that exercises
overall supervision and control over procurement in the State (e.g. a central
procurement board) while in other States the review function is performed by the
body that exercises financial control and supervision over the operations of the
Government and of the public administration. In some States, the review function
is performed by quasi-judicial administrative tribunal while many legal systems
provide for judical review. In view of this divergence of State practice, the Model
Law provides for a first recourse to the head of the procuring entity or the head
of the approving authority, followed by an administrative review and/or judicial
review. Within this framework, Article 42 establishes the basic right to obtain
review and frames rules as to which parties can initiate review proceedings and
what kinds of actions and decisions of the procuring entity would be subject to
review. Article 43 provides for the first instance review by the head of the
procuring entity or of the approving authority. Article 44 provides for recourse
to an administrative tribunal and Article 47 to judicial review. Under Article 46,
submission of a complaint before the head.of the procuring entity or before an
administrati ve tribunal suspends the procurement process, and also the performance
of the procurement contract if it has already entered into force, for a period of
seven days which could later on be extended up to 30 days in order to preserve
the rights of the complaining supplier or contractor.

Comments and Observations

Procurement expenditure represents a significant portion of the overall
development expenditure in the developing and other countries which are now
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transiting to market-oriented economies. However, few of these countries have
adequate legal frameworks for procurement while in most of the other countries
the matter is regulated by rules and regulations which differ from one government
agency to another. It has also been the general impression in some quarters that
these rules and regulations are often titled in favour of national suppliers and
contractors and biased against their foreign counterparts. Since procurement of
goods and services should be quality-oriented and cost-effective,sound laws and
practices for public procurement are sine qua non for all countries. The UNCITRAL
Model Law on Procurement of Goods and Construction is, therefore, bound to
serve as a handy tool for updating and modernising existing laws and as readily
available text for the enactment of new legislation where none exists.

It should be noted that the Model Law is a framework law that does not set
forth all the rules and regulations that may be necessary to implement the
procurement procedures in an enacting State. Accordingly, the Model Law
envisages issuance of procurement regulations by the enacting State to fill in the
procedural details for procedures authorised by the Model Law and also to take
account of the local conditions obtaining therein. In this regard, assistance should
be taken from the UNCITRAL Guide to Enactment of the Model Law in
identifying the areas in which the national law would need to be supplemented
by procurement regulations.

The Model Law offers the following procurement methods for incorporation
into the national law: tendering, restricted two-stage tendering, request for
proposals, competitive negotiation, request for quotations and single-source
procurement. Primacy has, however, been given by the Model Law to tendering
to which bulk of its provisions are devoted. The others methods of procurement
including restricted tendering and two-stage tendering, which are variants of
tendering, have been dealt within a few and skeletal provisions. Moreover, while
the Model Law mandates the use of tendering in normal circumstances, the use
of the other methods of procurement is permitted only in specified exceptional
circumstances and conditions. It is true that procurement by tenders is widely
recognised as generally most effective in promoting competition, transparency,
efficiency and objectivity in procurement. The other methods of procurement
could also be useful alternati ves in some circumstances as procuring entities have
greater flexibility in the use of these methods as compared to their recourse to
tendering. Since the Model Law has now been finalized, it would be in the fitnesss
of things if detailed procedural modalities in respect of procurement methods
other than tendering are set forth at least in the national procurement regulations.

The Model Law represents a fair balance between the interests of the
procuring entities and those of suppliers and contractors. To ensure that this
balance is preserved, it is utmost essential that there are in place adequate

institutional and bureaucratic structures and an impartial review machinery in the
enacting States.

(ii) INTERNATIONAL INSTITUTE FOR THE
UNIFICATION OF PRIVATE LAW (UNIDROIT)

The programme of the work of the International Instit~te for the ~nification
of Private Law (UNIDROIT) was considered by its Governing Council at the 71 st
Session and was adopted. The adopted work programme was for the 1993-1995
triennium. Three items namely the Hotelkeeper's Contract, Relations between
Principals and Agents in the International Sale of Goods and the Forwarding
Agency Contract were not retained. The Governing Council decided that the
Programme should consist of the following:

1. Principles for International Commercial Contracts.

2. International Protection of Cultural Property.
3. International Aspects of Security Interests in Mobile Equipment.

4. International Franchising.

5. Inspection Agency Contracts.
6. Civil Liability connected with the carrying out of Dangerous Activities.

7. Legal Issues connected with Software.

8. Programme of Legal Assistance.
9. Organization of an Information System on Data Bank of Uniform Law.

10. Organisation of a Congress or Meeting on Uniform Law during the triennial
period 1993-1995.

This Work Programme was subsequently approved by the 46th Session of the
UNIDROIT General Assembly held in Rome during December 1992.

The 72nd Session of the Governing Council which was scheduled from 15 to
18 June 1993 had incorporated in its agenda an item entitled, "Implementation of
the Work Programme for the triennial period 1993-1995". This Work Pr~gramme
consisted of all the items indicated above, as approved by the 71st SesSIOnof the
Governing Council. The other item particularly was related to "Status of
Implementation of UNIDROIT Convention". Th.e UNIDR?IT .document under
consideration for its 72nd Session of the Governing Council bnefly surveys the
status of each item adopted for the Work Programme for the triennial period 1993-
1 5 UNID C.D 2 5 .



The item "Principles for International Commercial Contracts" is, as th
report puts it, finalised. These proposed principles are intended to provide a kind
of model regulation of international commercial contracts and once its final
version is approved by the Governing Council, the UNIDROIT SeCretariat
proposes to publish it and circulate it to the interested business circles. Subsequent
to its finalization, a small steering committee constituted by the President of
UNIDROIT examined various aspects of this topic in the sixteen meetings. Later
a restricted Working Group representing various legal systems took up the task
of preparing draft rules relating to the formation, interpretation, validity, content
performance and non-performance of contracts. (The draft consists of seve~
chapters forming a total of more than 110 articles).

The item, "International Protection of Cultural Property" is to be finalised
by convening of a Diplomatic Conference for the-adoption of its final version
most. ~roba.bl~ in the latt~r half of 1994. This topic, however, had many ke;
provrsions In ItS draft which were not agreed to by members; for example, its
scope of application, the payment of compensation to good faith purchasers of
stolen or illegally exported cultural objects and the principle of non-retroactivity.
Earlier, after due deliberations the text of the preliminary draft convention was
duly submitted to the Governing Council at its 69th Session in April 1990. There
were some differences and members had expressed their hesitations regarding
certain provisions. Accordingly, the topic was submitted to a Study Group to
consider these view points. The draft was to be finalized by the Study Group
during 1993.

The item "International Aspects of Security Interests in Mobile Equipment"
is under active consideration of a Study Group constituted after due deliberations
held in a restricted exploratory Working Group, as envisaged by the Governing
Council in 1991. It was generally agreed that the proposed International Convention
should be restricted to situations partaking of an international character and
should be continued to security interests in mobile equipment held by the debtor
for business use. it has been proposed that in advance of the next session of the
Study Group, which is to be held in 1994, the UNlDROIT is proposing to convene
a small sub-committee of the Study Group, towards November 1993 for the
purposes of preparing one or more tentative drafts.

The item "International Franchising" concerns the "consideration of the
desirability and feasibility of drawing up uniform rules application to certain
aspects of franchising agreements concluded at international level" . This topic is
under the active consideration of UNIDROIT. The item, "Inspection agency
contracts" concerns "preparation of uniform rules on inspection agency contracts".
The final version of this study is to be submitted to the Governing Council at its
72nd Session.

The item, "Civil liability connected with the carrying out of dangerous
activities" proposes "the preparation of model rules governing the liabilii.~ of
operators of establishments engaged in dangerous activities ~ordamag~ sustamed
by third parties". At its 71 st Session in June 1992 the Governmg Council took note
of the most recent developments in otherorganisations reported by the UNIDROIT
Secretariat and decided to include the subject in the Work Programme for the
triennial period 1993-1995.

The item, "Legal issues connected with software" proposes to make an
inquiry into the extent to which problems may arise in the intern~tion.al rel~tions
between producers and users of software and in particular the identification of
new types of contract which may be evolving as the use of computers becomes
even more widespread. Initially, there was no unanimity among the members of
Governing Council at the 71st Session as regards its inclusion for the Work
Programme of 1993-95 triennial period. Notwithstanding, the scepticism ~f some
Council members, a decision was taken to include it so as to examine certain areas
such as whether transactions relating to the marketing of software were
encompassed by the UN Sales Convention and whether they fell.~ithin the s~ope
of the EEC Directive on products liability or of that on the provision of services.
Accordingly, the UNIDROIT Secretariat was requested to prepare a paper
focussing on the problems raised by the subject for the 73rd session of the
Governing Council in 1994.

The item "Programmes of legal assistance" relates to "the provision of
technical assistance .in legal matters (especially international trade law) to
developing countries and to countries engaged in the transition to a
market economy, directed in particular to the practical implementation of the
Statutory Objectives ofUNIDROIT". The other item concerns the "setting up by
UNIDROIT of a data bank permitting ready access by Governments, judges,
arbitrators and practicing lawyers to information regarding uniform law
conventions and in particulars acceptance thereof, reservations thereto, and the
relevant case law and bibliography. With regards the "Convening of a congress
or meeting on uniform law during the triennial period /993-95", the item is under
consideration by the UNIDROIT's Governing Council and it has called for
further study on this topic.

In conclusion, the UNIDROIT Work Programme covers important aspects of
trade law which have bearing on the mternatronal commercial transactions. Some
of these studies prepared by the UNIDROIT Secretariat have been of crucial
importance to Asian and African countries in their development of trade
and commerce in accordance with established legal practices.



(iii) UNITED NATIONS CONFERENCE ON TRADE
AND DEVELOPMENT (UNCTAD)

The l.e~islative work programme of UNCTAD is mainly concerned with the
com~odlttes, transfer of t~chnology, restrictive business practices, maritime and
mu.lttm?dal transport. This study attempts to survey, albeit briefly, the current
legislative work of UNCTAD concerning trade law.

I. COMMODITIES

International Commodity Agreements (ICAs) NegotiatedlRenegotiated
under the Auspices of UNCTAD

The aims of international commodity agreements and arrangements vary
fro.m ~ne agreement/arrangement to another. It should be noted that the principal
objectives of agreements with economic provisions were price and export
earnings stabilization, although they often also aim at long-term development.'
Agreements whose main functions were mainly developmental comprised
activities related to improved market access and supply reliability, increased
diversification and industrialisation, augmented competitiveness of natural
products vis-a-vis synthetics and substitutes, improved marketing and distribution
and transport systems. Further, it is also pointed out that international commodity
agreements may also have additional objectives, such as the promotion of
consumption, the prevention of unemployment, and the alleviation of serious
economic difficulties. Several commodity agreements or arrangements have
been adopted pursuant to the objectives adopted by UNCTAD in resolutions
93(IV) and 124(V) on the Integrated Programme for Commodities as well as the
Final Act of UNCTAD VII and the Cartagena Commitment of UNCTAD vin.'

The International Commodity Agreements (lCA) as enunciated in the above
indicated resolutions, propose to achieve:

a) improving the functioning of commodity markets by reducing the
distortions affecting supply and demand;

b) optimizing the contribution of the commodities sector to development
by, inter alia, working towards greater cost-effectiveness and
productivity, thereby enhancing competitiveness;

c) reviewing and comparing national policies with the aim of enhancing

I. NCN.9/380
2. Ibid
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the competitiveness of the commodity sector, taking into account
market trends;

d) achieving a gradual reduction in excessive dependence on the export of
primary commodities through horizontal and vertical diversification of
production and exports as well as crop substitution, within a macro-
economic framework that takes into consideration acountry' s economic
structure, resource endowments and market opportunities;

e) progressive removal oftrade barriers i.e. trade liberation for commodity
products;

f) improving market transparency;

g) exploring the links between commodity policies, sound management of
natural resources and achievement of sustainable development;

h) employing greater use and efficiency of various mechanisms for risk
management, having in mind the objective of minimizing the risks
arising from commodity market fluctuations, including market-linked
price-hedging mechanisms such as commodity futures and options and
related long-term mechanisms such as commodity swaps, bonds and
loans, obstacles to their potential use and modalities for overcoming
them;

i) analysing problems stemming from commodity-related shortfalls of
developing countries and reviewing developments in the field of
compensatory financing of export earnings shortfalls.

COCOA: The International Cocoa Agreement 1986 was due to expire on 30
September 1987 but was extended by a decision of the International Cocoa
Council for a further period of three years. The UN Cocoa Conference 1992 met
from 21 April to 1May and from 6 to 24 July 1992 and a third session was held
from 2 to 13 November 1992 to conclude negotiations on a successor agreement
with economic provisions. The fourth session was held from 22 February to 5
March 1993 which affirmed its intention to negotiate an agreement with economic
mechanisms and the determination of producing and consuming countries to
conclude, as soon as possible, the negotiation of a new International Cocoa
Agreement. The fifth part of the UN Cocoa Conference 1993 was held in Geneva
during July 1993 to establsih the text of the International Cocoa Agreement, 1993.
Although the principal aim of this Agreement like that of the previous Cocoa
Agreement is to maintain the price of Cocoa beans between an agreed set of
prices, it has several distinctive features as compared with the previous Agreements.
Notable among these features are:

a) the incorporation of discretionary intervention prices;
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b) the abandonment of the maximum and minimum prices;
c) withholding scheme to supplement the buffer stock whi h .

h he mai IC remam~wever, t e mam supply regulatory mechanism to achieve the prin . s,
aim of the Agreement; clpal

d) rul~s and procedures for the revision of price levels both at
review; and an annual

e) the deletion of all references to borrowing and the de . .. I . .. nomInatIOn of thpnce evels In special drawing rights. e

COPPER: The term of reference of the International Study Gro C
came into fo~ce in Janu~ 1992. The Secretary-General of th~P:ciX~
convened the Inaugural meetmg of the Group in Geneva from 22 t 26 J

h· h . . 0 une 1992
w IC inter alia, amended paragraphs 13 and 14 of the terms f f ,
Paragraph 13, now, authorises the Group to be designated as an 01t

re
er~nce.

C d· B n ernatlOnal
ommo ity ody (ICB) under Article 7(9) of the Agreement establish· th

C?mmon Fu~~ for Commodities, for the purpose of sponsoring in acco~~!nc:
with the provrsions o~these terms of reference, projects on Copper to be financed
?y the ~und through Its Second Account. Paragraph 14 bestows on the Grou an
mternational legal personality. p

. IR~N. ORE: Follo~ing a series of preparatory meetings of UNCT AD
involving Iron ore producing and consuming countries, Governments had decided
to set up an.I~tergovernmental Group of Experts on Iron Ore which inter alia has
been exammmg the following aspects:

a) providing regular dialogue between producers and consumers;

b) improving statistics and market transparency;

c) reviewing and monitoring the market situation and outlook for iron ore:
and '

d) exchanging views about issues of concern to the iron ore industry
worldwide.

~e first session of the Intergovernmental Group of Experts on Iron Ore was
held ~nGeneva from 26 to 28 October 1992 which reviewed broadly the above-
mentIoned aspects.

Jute: The 1982 Agreement was renegotiated at the UN Conference on Jute
and Jute products held under the auspices of UNCTAD from 30 October to 3
November.1 :89. The Agreement, without much change, was to have entered into
force defimtIvely or provisionally on I January 1991 or any date thereafter if by
that date three Governments of exporting countries accounting for at least 85%
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net exports and 20 Governments of importing countries accounting for at least
65% of net imports had signed the Agreement. As that condition had not been met
by 1 January 1991, the Secretary-General ofUNCTAD in consultation with the
parties concerned, convened a meeting on 12 April 1991. At that meeting, it was
agreed to put the Agreement into force provisionally among the concerned parties
as a whole as of 12 April 1991.

NATURAL RUBBER: The International Natural Rubber Agreement 1987
entered into force provisionally on 29 December 1988 and definitively on 3 April
1989. It is to expire on 28 December 1993 unless extended by decision of the
International Natural Rubber Council. The most important objective of the
agreement relates to the stabilization of prices and the ach ievement of balanced
growth between demand and supply.

NICKEL: The International Nickel Study Group has met regularly since June
1990 with the objectives of assessing the market situation and prospects as well
as to improve statistics and to examine issues impinging on the market for the
metal.

OLIVE OIL: The United Nations Conference to negotiate a successor
agreement to the International Agreement on Olive Oil and Table Oils, 1986 took
place from 8 to 12 March 1993 and approved, "Protocol of 1993 extending the
International Agreement on Olive Oil and Table Oils, 1986 with amendments.'?
The 1986 Agreement contains general objectives with respect of international
cooperation and concerted action for the integrated development of the world
economy for olive products and is aimed atthe trade expansion and standardization
of olive products, the modernization of olive cultivation and oil extraction, tranfer
of technology, improvernnt of the olive-products and by-products industry with
regard to the environment, and the defence and promotion of trade in olive
products."

TIN : Available information points out that the terms of reference of the
Internationals Tin Study Group negotiated under UNCT AD auspices in April
1989 have yet to enter into force. It is stated that the Secretary-General of the
UNCTAD, on behalf of the Secretary-General of the United Nations who is the
depository of these terms of reference, held consultation during the last quarter
of 1992 with the concerned countries on future international cooperation on tin.'

TROPICAL TIMBER: At its sixth session in May 1989 the International
Tropical Timber Council decided to extend the International Tropical Timber

3. TD/OLIVE OIL.9/6
4. TD/OILIVE OIL .9/3
5. TDIDICN.1I2
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Agreement, 1983 for a further period of two years ending on 31 March 1992. The
UN Conference on Tropical Timber met from 13 to 16 April and was to meet in
June 1993 to negotiate a successor agreement. 6

TUNGSTEN: The Committee on Tungsten reports to the Standing Committee
on Commodities and its term of references were very general, namely:

(a) to provide opportunity for international consultations concerning trade
in Tungsten;

(b) to promote the improvement of statistics on Tungsten and follow
developments in the Tungsten market. There had been 23 Sessions of
the Committee. The Intergovernmental Group of Experts on Tungsten
met in its First Session during December 1992 and reviewed the market
situation and outlook.'

SUGAR: The International Sugar Agreement, 1992 negotiated in March
1992 entered into force provisionally as of 20 January 1993.8 The main thrust
of this Agreement is based on export quotas and national stocks in order to
stabilize prices.

BA UXITE: In accordance with the decision adopted by the Ad Hoc Review
Meeeting on Bauxite at its 4th Meeting on 17 May 1991, and taking into account
the results of consultations held with producers and consumers of Bauxite, the
Secretary-General of UNCTAD convened the Second Ad Hoc Review Meeting
on Bauxite in April 1993.9

It should be noted that in respect of certain agricultural products, there are
Intergovernmental Groups in the Food and Agriculture Organisation (FAa), on
bananas, citrus fruits, fisheries, forestry, grains, hard fibres, jute, kenat and allied
fibres, meat, oilseeds, oils and fats, rice, tea and wine, and in GATT (dairy
products and meat). The Intergovernmental Working Groups meet at regular
intervals to review the market situation and prospects of commodities in
question.'?

COFFEE: The International Coffee Agreement, 1983, with its economic
provisions suspended since July 1989 had been extended to 30 September 1993.
In April 1992, the International Coffee Council had established a Negotiating
Group for the negotiation of a new, market-oriented International Coffee
Agreement on the basis of a universal quota supported by an effective system of

6. TorrIMBER.2f7 and TorrIMBER.2/3
7. TO/B/CN.ln and TDIB/CN.lrrUNGSTEN/5
8. TD/SUGAR.I2/8
9. TDIB/CN.IIRM/BAUXITEl4 and TD/B/CN.I/RMlBAUXrrEl2
10. TDIB/CN.112
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I Th N " G however could not bridge the gap between thecontro s. e egonanng roup,' .
diff . h . of the continuous operation of the selectiveI erent views on t e question A . . f

. I uota system. tits meeting 0 29 Apriladjustment of quotas under a UOlversa q . .
1993, the Executive Board of the International Coffee Organization recommended

h he i f ibl e year extension of the current Agreement till 30tat e Issue 0 a POSSI e on - . . .
S b 1994 b t t a Postal vote in order to maintam mternationaleptem er e pu 0 . .

. ff d allow more time for renegotiation ofa new Agreementcooperation on co ee an . . .
F II . h t I ote the InternatIOnal Coffee Council agreed on 4 Juneo OWlOg t e pos a v , .
1993, to the further extension of the InternatIOnal Coffee Agreement, 1983, for
one more year i.e. until 30 September 1994.

II. TRANSFER OF TECHNOLOGY

The UNCTAD Secretariat prepared a study in 1990 entitled "The relevance

f t developments in the area of technology to the negotiations on the draft
o recen I "II Th I'International Code of Conduct on the transfer of techno ogy. econsu tations
were held during 1990, 1991 and 1992 by the Secretary-General ofUNCT AD and
interested Governments aimed at facilitating a.greement on the Code. The
General Assembly in its resolution 47/182, invited the Secretary-General of
UNCTAD to continue his consultations with Governments on th~ future c~urse
of action on the Code and to report to the General Assembly at Its forty-eighth

session on the outcome of those consultations.

The focus of UNCTAD's initiative in this ar~~ has been reflected .in t~e
comparative analysis of the role of the national poliCies, laws and re~uI~tlOns ~n

promoting investment, technological in~ovation an.d tr~nsf~~I~:nt~~h:~~;~bli~
this regard reference is made to two studies concermng razl. ti

, . II I . rty systems 10 promo 109of Korea. 13 Regarding the role of mte ectua prope .
technological innovation, three studies have been prepared.

. I' d eloped countries and
(a) Historical trends in protect1~n oftechn? 0lr 10 ev

their relevance for developing countnes

(b) A case study of selected Swedish firms"
. • 16

(c) A case study of the United Repubhc of Tanzania

11. TD/CODElTOTI55
12. UNCTAD/ITPrrEClI5
13. UNCTAD/ITPrrEClI6
14. UNCTAD/ITPrrEClI8
15. UNCTAD/ITPrrEClI3
16. UNCTAO/ITPrrECl17
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III. RESTRICTIVE BUSINESS PRACTICES

The Intergovernmental Group of Experts on Restrictive B .
h ld it . h USIness Pr .e I s OInt and tenth sessions from 23 to 27 April 1990 d actlces
1991 Th . h an 21 to 25 0 b. e runt session was devoted to preparations f th cto er
N ti C C or e second U .a IOns onrerence to review all aspects of the Set of M I ·1 nIted
E it bl Pri . U tl aterally Aqui a e rinciples and Rules for the Control of Rest· t· B . greed
D . .. nc ive USIness Pr .

unng that seSSIOn, It was recommended that a third R . actlces.
d i eview Confere b

convene 10 1995. Pursuant to General Assembly Resolution 41/167 the nee e
UN Conference to Review all Aspects of the Set of M I .1 ' Second
E . bl Pri . U u aterally Agreedquita e rinciples and Rules for the Control of Restrict: B . .

ive usmess PractIce
was convened from 26 November to 7 December 1990 Th C C s

I· . I " .. . e onrerence adopted
a reso ution entit ed Strengthenmg the Implementation ofth S "17 . .
li II. e et which Inter

a zzz ca suponStatestolmplementfullyallprovisionsoftheS t i d
. ffecti ... e In or erto ensure
ItS elective application by adopting and effectively enforcing national tricti
b . . .. res fictIve
usmess practices legislation and calling upon them to adopt . d
ff . .. . ' Improve an

e e~tI.vely. enforce appropriate legislation and to implement judicial and
administrative procedures. During its tenth Session, the Intergovernmental
Group of Experts reviewed the operation and implementation of the Set of
Principles and Rules on Restrictive Business Practices. 1M

IV. MARITIME AND MULTIMODAL TRANSPORT

The United Nations Convention on Conditions for Registration of Ships was
signed by 16 countries. As of 31 December 1992 eight countries had become
contracting parties to the Convention. This Convention contains a set of minimum
conditions which should be applied and observed by States when accepting ships
on their shipping registers.

Guidelines on the UN Convention on a Code of Conduct for Linear
Conferences

The resumed session of the Review Conference on the UN Convention on a
Code of Conduct for Linear Conferences was convened from 21 May to 7 June
1991 and adopted a resolution" that sets forth a number of Guidelines relating. to
h ... . The Guidelines deal Witht e working and implementation of the ConventIOn.
. .. hart operators in conferences,Issues such as membership of container slot/space-c er .. ti
sea leg of multi modal transport services, transhipment operation.s, partlchl~a IOn

.. . . . . th consultatIOn mac mery,of national shippers or shipper's organizations III e

17. TDIRPB/CONF.3/9
IS. AlCN.9/3S0
19. TD/CODE.2J13-Res.II
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d measures necessary to ensure implementation of the Convention, Resolution
calls upon all parties, including the governmental authorities at the two ends

f trade to which the Code applies, to hold consultations in order to find mutually
ceptable solutions to problems relating to the working and implementation of
e Convention.

CTADIUNCITRAL JOINT STUDY

Ajoint study was conducted by UNCITRALIUNCTAD, entitled "Study on
economic and commercial implication of the entry into force and the
burg Rules and the Multimodal Transport Convention'?". This study discusses

background of the Hamburg Rules, the economic and commercial implications
the entry into force of the Hamburg Rules and contains an article-by-article
mmentary on the Hamburg Rules.

CTADIICC: Rules for Multimodal Transport Documents:

Pending the entry into force of the 1980 United Nations Convention on
rnational Multimodal Transport of Goods and pursuant to Resolution 60
) of the former UNCTAD Committee on Shipping, the UNCT AD Secretariat
ICC jointly prepared a set of Rules for Multimodal Transport Documents

ich came into effect on 1 January 1992. The Rules follow the network liability
ciple. The multi modal transport operator (MTO) and the consignor may

oke the mandatory liability rules of international conventions and national
, which would have applied if a separate and direct contract had been made
the particular stage of the transport where the loss, damage or delay occurred.
general basis of liability is expressed in Rule 5.1 as a liability for "presumed
t or neglect". The MTO is also liable for acts or omissions on the part of its
ants or agents or any other person whose service he makes use of for the
ormance of the contract (Rule 4.2).

The twelfth Session of the UNCTAD Working Group on International
pping Legislation (WGISL) was held in October 1990 and considered the
~ect of charter-parties. The Working Group had before it the report prepared
the Secretariat entitled "Charter-Parties-A Comparative Analysis'?'. The
nhighlighted some of the problems and disputes arising from the use of out-

charter-party forms; the interpretation of their wording; the application of
erenr liability regimes to the charter-party and to bills of lading, as well as

UN Publication. Sales No. E.91.II.D.S
IDIBIC.4IISU55
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problems caused by contractual incorporation of the Hague- Visby Rules into the
charter-party through a paramount clause. I

General Average

. ~e Thirt~ent~ Session of t~e UNCT AD Working Group on International
Shipping Legislation was held 10 November 1991 to examine the subject of
general average. The report prepared by the UNCT AD Secretariat reviewed ..' .tnter
aha, the arguments for and agamst the general average system." It concluded th t
in view of a long history of calls for abolition of the system going back to 187;
it would seem premature to consider questions of reform until the technicai
problems had been thoroughly discussed by the insurance interests concerned.
The Working Group decided to request the Secretariat, in close collaboration with
CMI, to approach the insurance industry and other interested organizations in
order to study the extent to which insurance arrangements could simplify the
operation of the general average system. Investigations are presently under way
for the preparation of the requested report.

Presently, the UNCTAD Secretariat is involved in updating and harmonizing
the maritime legislation of various countries at the regional level (Western and
Central African States and Central American Countries) and at national level
(Ethiopia) with the aim of providing a legal framework for more effective
maritime transport. Training of nationals of these States forms an integral part of
the project.

(iv) UNITED NATIONS INDUSTRIAL
DEVELOPMENT ORGANIZATION (UNIDO)

I . aration of guidelinesThe major work programme ofUNIDO re ates to Its prep. . 1990
., ., . I d lent Accordmgly smceso as to assist countnes 10 then industria eve opment. . d ther for

UNIDO has published two investor's guides, one for Tanzania a~ anloproduct
h ds in internatlOnaHungary. It has also completed a study on t e tren s 1 . 1Product. tri ("InternatLOna

standards and the implications for developmg coun nes 1991) As regards its
Standards: Trendsandlssues"UNIDO/PPD.182, 7 January d'Jegal taX and

. "It has surveye 'work on "Guides on industrial subcontractmg . .' the Arab region
. . b t t' ng operatIOnS 10custom aspects related to industrial su con rac 1

and a Guide is presently being prepared. . by
.' under preparatIOn

The Manual on Technology Transfer NegotiatIOns

22. TD/B/C.4/ISU58. General Average-A Preliminary Review
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UNIDO is intended to serve the purpose as a teaching tool for technology transfer
negotiation courses, for developing the skills of trainers of negotiators and as a
-working tool for negotiators. It is pointed out that this study covered, in a
comprehensive manner, the range of subjects that entrepreneurs,' decision-
makers and government officials dealing with technology acquisition were likely
to be confronted within the various phases of the technology transfer process. It
is further pointed out that these subjects included not only those directly related
to the evaluation and negotiation of contracts but also the aspects that influence
technology options, the behaviour of parties and the results of negotiations.

The other guidelines under preparation by UNIDO were intended to impart
to users as potential users of the BOT (build-operate-transfer) scheme for project
implementation with guiding principles on issues such as the legislative framework,
tendering, basic and essential contractual features, the risk structure of parties
involved, financing, insurance, period of operation and transfer of ownership. In
addition, it is pointed out, the Guidelines would outline the methods of meeting
the new risks and differentiating between the risks which should be decreased or
minimized and the risks which were unavoidable.

(v) HAGUE CONFERENCE ON PRIVATE
INTERNATIONAL LAW

The Hague Conference on Private International Law has been working for a
number of years on several topics in the area of contract practices. The Special
Commission which met in June 1992 recommended that the Seventeenth Session
should strike from the agenda the topic of the Law Applicable to Licensing
Agreements and Transfer of Technology because of continuing doubts about the
viability of this topic. The Special Commission had recommnded to the Seventeenth
session that the topic of the "Law Applicable to Unfair Competition" be retained
because of its inherent and continuing interest, but without priority, as there was
doubt as to whether there was a pressing need for a con venti on, especially in view
of the growing trend in case law and legislation towards uniformity of conflicts
treatment. The Special Commission considered a report prepared by the Permanent
Bureau and recommnded that the topic relating to "Law Applicable to Contractual
Obligations" be deleted from the agenda for future work.

The topic, "Law Applicable to Negotiable Instruments" was considered by
the Permanent Bureau identifying the problems arising with regard to the revision
of the Geneva Conventions of 1930 and 1931 and the specific conflict of law
issues thatthe UN Convention on International Bills of Exchange and International
Promissory Notes might raise. The Special Commission decided to maintain the
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topic on the agenda for the Conference's work, but without any priority. The t .
concerning th~ "Law Appli~able to ~ul~imodal Transport" was deleted ono~~
recommendation of the Special Commission. The Commission had noted that the
work that UNCTAD and ICC had undertaken on this topic had minimized its
interest from a conflict of laws view. 1

The Pe~anent Bu.re~uof the Hague Conference had prepared and submitted
to. t~e ~peclal C~mmI~sIOn a. report analysing the conflict of laws problems
ansmg in connection with credit transfer. A questionnaire was circulated to banks
and international payment systems and it is expected that the Conference will
consider it at its Seventeenth Session the question whether a Convention on the
Law Application to Credit Transfers should be prepared.

The Hague Conference is considering under the heading "Conventions on
Civil Procedure and on International Judicial and Administrative Cooperation",
a number of Conventions, such as the Conventions on Service of Documents
Abroad and on Taking of Evidence Abroad. In particular, attention was drawn to
the Convention of 15 November 1965 on the "Service Abroad of Judicial and
Extrajudicial Documents in Civil and Commercial Matters" and "Convention of
18 March 1970 on the Taking of Evidence Abroad in Civil or Commercial
Matters."

In view of the UNCITRAL work on bank guarantees and stand-by letters of
credit the Permanent Bureau of the Hague Conference had prepared a report
dealing with the conflict of laws problems arising with regard to bank guarant~e~.
The Permanent Bureau submitted also a report on the "Law Applicable to ClVlI
Liability for Environmental Damages." The Special Commission h~d decided to
recommend to the Seventeenth Session that both topics be included 10 the agen~a
for future work, the latter with high priority. The attention of the Sp~~lal
Commission was also drawn to the possible drafting of a convention on recogmtI?n
and enforcement of decisions in civil and commercial matters. T~e Special

. . G Id be set up which wouldCommission had decided that a Working roup wou ,
.. I· ons about themeet before the Seventeenth Session and submit Its cone USI h

. hi . d report to t epossibility and feasibility of drafting a convention on t IStOpICan . .
Seventeenth Session. The Working Group unanimously concIude~ t~at ~e~otlatm~

I tion on JUrIsdIctIOn anthrough the Hague Conference a genera conven .
enforcement of judgements was both desirable and feasible.
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