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Preface

The Thirty-Second Session of the Asian-African Legal Consultative
Committee (AALCC) was held in Kampala (Uganda) from Ist to 6th
February 1993. The Session was attended by high ranking officials from
the member States of the AALCC. Observer delegations from non-member
countries also attended. Representatives of the United Nations, its subsidiary
bodies, the specialized agencies and other international and regional
organizations actively participated in the deliberations.

The subject items on the Agenda of the Thirty-second Session were as
follows: (i) Law of the Sea; (ii) Environmental Law — United Nations
Conference on Environment and Development (UNCED); (iii) Status and
Treatment of Refugees; (iv) Deportation of Palestinians in Violation of
International Law, particularly the Geneva Convention of 1949; (v)
International Law Commission; (vi) UN Decade of International Law; (vii)
Law of International Rivers; (viii) Responsibility and Accountability of
Former Colonial Powers; (ix) International Trade Law (A) Legal Aspects of
Privatisation (B) Debt Burden of Developing Countries and (x) World
Conference on Human Rights: PREPCOM.

Most of the above topics were taken up for discussions. The present
Report covers the background information, deliberations of the Thirty-second

Session, the decisions adopted and the following selected studies prepared
by the AALCC Secretariat for the Session:

(a) Report on the work of the International Law Commission (ILC) at
its Forty-Fourth Session

At the Kampala Session, a report containing the progress made at the
Forty-fourth Session of the ILC, held from 4th May to 24th July 1992 was
Placed before the Committee. During that Session, there were as many as
five substantive topics on the Agenda. These included:

(1) Draft Code of Crimes Against the Peace and Security of Mankind,;
(i) The Law of Non-Navigational Uses of International Watercourses;
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(ii1) International Liability for Injurious Consequences Arising Out of
Acts Not Prohibited by International Law;

(iv) State Responsibility; and

(v) Relations between States and International Organizations (Second
Part of the Topic).

(b) Status and Treatment of Refugees
(i) AALCC’s Model Legislation on Refugees: A Preliminary Study

The Secretariat study attempts to analyse the shortcomings of the 195]
Convention and its 1967 Protocol. It also discusses whether the definition
of “refugees” provided for in the 1951 Convention satisfied today’s problems
and conditions and whether this definition should be expanded to cover the
areas dealt with in 1969 OAU Convention, the 1984 Cartagena Declaration
and in the AALCC’s Bangkok Principles of 1966. The latter part of the
study provides an outline for a draft of the Model Legislation.

(ii) Establishment of a Safety Zone for Displaced Persons in Their
Country of Origin

The Secretariat was mandated not only to update its study on this topic
but also to analyse the legal implications of recent attempts to establish
such zones in either war-stricken countries of areas of conflict compounded
by natural calamities like drought, famine etc.

(¢) Law of International Rivers

For the Thirty-first session the study prepared by the Secretariat provided
a detailed analysis of all the articles on the ILC draft namely “Law of Non-
Navigational Uses of International Watercourses”, as adopted by ILC on
first reading. The study under consideration of the Committee has undertaken
a preliminary examination of the State practice in the region (Asia and

Africa) of user agreements and also examines the modalities employed in
the sharing of water.

(d) Responsibility and Accountability of Former Colonial Powers

The Secretariat study for the Kampala Session, examined briefly the
international law dealing with the responsibility and liability of colonial
POWErs to return to their rightful owner the cultural heritage which was
illegally plundered and removed by them.

(¢) United Nations Conference on Environment and Development
(UNCED): Outcome and Follow-up

The Committee’s Secretariat has prepared Notes and Comments on the

(i)

me of the Rio Summit and analytical studies on th.e Frar_newgrk
o ntion on Climate Change and the Convention on Biological Diversity.
coni‘;f)nment was the main topic on the agenda of the AALCC’s Legal
il(lj‘\,/iser’s Meeting held in New York in October 1992.

(® United Nations Decade of International Law: Note of the Secretary
General

The paper prepared for the Kampala Sessiqn includes the observatilon;
£ the AALCC Secretariat forwarded to the office of the Legal Cpunse 0
A United Nations in pursuance of the General Assembly resolution 46/53
trjf];zuesting an update of activities undertaken on the Decade.

(g) Preparation for the World Conference on Human Rights

At its 31st session the AALCC Secretariat was mandated ‘to monit'or
the preparatory process of this Conference, foc.ussmg on the issues .wlltg
legal implications and to make necessary studies. A .docu’r’nents entit ed
“The Preparation for the World Conference on Human R1ght§ was prepare
by the Secretariat for its consideration at th_e Kampala Session ‘v\{lth a v1ehw
to exchanging views and developing possibly a common p951t10n on the
basic principles of human rights. A draft declaration in this regard was
prepared and adopted by the Committee.

(h) Trade Law Matters: Legal Aspects of Privatization

The study presented at the Kampala Session was a prelimin.ary. study
submitted to the Islamabad Session (1992) with the final objectlve' of
Preparation of a guide on legal aspects of privatization in Asia and Africa.
It has been elaborated in the light of the information collected by the
Secretariat.

To attain the objective of encouraging study, dissemination and. wider
dppreciation of international law, the Committee continues to print t.he
Tesearch-oriented reports of its annual sessions. It is intended to publish
Tegularly in the annual reports, some selected AALCC studies..Also, the
€mphasis in the work programme of the UN Decade of international Law
has €ncouraged the AALCC to reproduce its studies which have a direct
bearing on current topics of International Law.

Frank X. Njenga
Secretary General
New Delh;,
Ist October, 1993

(iii)
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I. Asian African Legal Consultative
Committee

(i) Background Note

The Asian-African Legal Consultative Committee, an 'mter—govemmeptal
organization was constituted on the 15th November,' 1956 as a tangible
outcome of the historic Bandung Conference held in April 1955..'I_'he
Committee has at present a membership of forty three countries.,1 comprising
almost all the major States from Asia and Africa. The Committee’s ann}lal
sessions are attended by about fifty observer delegations represe_ntmg
governments and international organizations from all regions consistent
with the global impact of its work in a number of fields, every year.

1. Basic Purpose

The purpose of the Committee, as originally envisaged, was to serve as
an advisory body to its member governments in the field of international
law and as a forum for Asian-African co-operation in legal matters of
common concern. Its activities have, however, been broadened from time to
time to keep pace with the needs and requirements of its member
governments and this has been especially so in recent years in the field of
economic relations. The Committee as the only organization at governmental
level embracing the two continents of Asia and Africa has also oriented its
™ . .
L Amb Republic of Egypt; Bangladesh; China; Cyprus; Gambia; Ghana; India; Indonesia; lsla.umc

Republic of Iran; Iraq; Japan; Jordan; Kenya; Democratic People’s Republic of .Korea; Repub!lc of

Korea; Kuwait; Libya; Malaysia; Mauritius; Mongolia; Myanmar; Nepal, Ni.gena;'Oman; Pakistan;

Philippines; Qatar; Saudi Arabia; Senegal; Sierra Leone; Singapore; Somalia; Sn Lanka; State of

Palestine; Sudan; Syria; Tanzania; Thailand; Turkey; Uganda; United Arab Emirates; and Yemen

Arab Republic. Botswana is an Associate Member.
Australia and New Zealand have the status of Permanent Observers.



activities to complement the work of the United Nations in several areas. In
the light of the Committee’s growing involvement with the work of the
United Nations, the General Assembly by a Resolution, adopted at its
thirty-fifth Session in 1980 decided to accord the Committee Permanent
Observer Status at the United Nations; a distinction which it shares with

eleven other inter-governmental organizations. The Committee holds its .

annual session in its member countries on the basis of invitations received.
In addition, consultations and meetings are held throughout the year, in
Working Groups or special meetings related to specific topics.

2. The Secretariat

The Committee’s Secretariat is located in New Delhi and is headed by
an elected Secretary General. He is assisted by Deputy Secretaries General
and Assistant Secretaries General who are senior officers of Member
Governments sent on secondment besides the regular staff of the Secretariat
in professional and administrative categories. The Committee also maintains
Permanent Observer Missions to the United Nations both at New York and
at Vienna.

3. Procedure for Membership

Membership of the Committee is open to Asian and African Governments
desirous of participating in the Committee in accordance with its Statutes
and Statutory Rules. Any such government has to address a written
communication to the Secretary General of the AALCC intimating its desire
to participate in the Committee as a full or an associate member and stating
its acceptance of the Statutes and Statutory Rules. The communication
when received is circulated among the Member Governments with a request
for submission of their comments within a period of six weeks. Unless
objections are received from not less than one-third of the total membership
of the Committee, the government concerned is declared admitted as a
member. The only distinction between full members and associate members
is that the associate members have to pay a fixed contribution and can not
participate in the policy or organisational matters.

4. Finances

The Committee’s finances are met primarily from three sources namely
(1) the general budget to which contributions are made by all Member
States; (ii) voluntary contributions including contribution in the form of
deputation of officers; and (iii) special budget for specific purposes such as
for the Arabic Division.
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All members have obligation to contribute towards the general budget
which is shared on the basis of an agreed formula. The minimum contribution
on this basis comes to approximately US $ 5,000 whilst the upper limit is
considerably higher depending upon various factors such as the country’s
rate of contribution to the budget of the United Nations. The Arab Member
States also make contribution towards the Arabic budget which goes towards
translation of documents into Arabic and for interpretation during the Annual
Sessions. All other contributions are on a voluntary basis.

5., Activities of the Committee

The Committee and its Secretariat work very closely with its Member
Governments, particularly in the context of advisory role, resulting in frequent
consultations between the Secretary-General of the Committee and the
Member Governments at ministerial and expert levels.

During the first ten years of the Committee’s establishment its main
functions centered on consideration of international legal questions referred
to the Committee by its Member Governments. Some of the topics so
referred were of considerable importance to the region where uniformity of
approach was desirable. The subjects considered by the Committee during
this period included Diplomatic Immunities and Privileges; Immunity of
States in respect of Commercial Transactions; Extradition of Fugitive
Offenders; Status and Treatment of Aliens; Dual or Multiple Nationality;
Legality of Nuclear Tests and the Rights of Refugees.

Since 1968, the main emphasis of the Committee’s work has been to
render assistance to the Member Governments to prepare themselves on
some of the major international questions before the United Nations and
especially those of Plenipotentiary Conferences. In this connection, mention
may be made of the Vienna Convention on the Law of Treaties and the
Negotiations on the Law of the Sea spread over a period of eleven years.
More recently, the Committee has actively been involved in the preparatory
and follow-up work related to the United Nations Conference on Environment
and Development, held in Brazil in June 1992.

Almost simultaneously with the establishment of the Committee on a
regular footing, the United Nations had evinced considerable interest in the
Committee’s activities and close collaboration has been developed not only
through inter-secretariat consultations but also through the Committee’s
participation in a number of plenipotentiary conferences convoked by the
United Nations. In the year 1960 the Committee entered into official relations
with the International Law Commission (ILC) in pursuance of which the



Commission is traditionally represented by its Chairman at the Committee’s
regular sessions. The Committee is also represented by its Secretary-General
at the Annual Sessions of the ILC. In 1968 the Committee was accorded
the status of a participating inter-governmental organization at the UNCTAD
and in 1970 official relations between the Committee and the UNCITRAL
were established. In addition, the Committee has been working in close co-
operation with the United Nations High Commissioner for Refugees
(UNHCR), the United Nations Environment Programme (UNEP), the
International Maritime Organization (IMO), the Food and Agricultural
Organisation (FAO), International Atomic Energy Agency (IAEA) and
various regional Economic Commissions of the United Nations. The
Committee also maintains relations with the Commonwealth Secretariat,
the Hague Conference on Private International Law, the UNIDROIT, the
Organisation of African Unity (OAU), the League of Arab States, and other
regional, inter-governmental organisations.

During the past few years the Committee’s activities have also been
devoted to the field of economic relations and trade law. In this area the
Committee has been working closely with the UNCTAD as a participating
inter-governmental organisation as well as with the UNCITRAL. In addition,
special subjects of importance to Member Governments have been taken up
such as preparation of Standard/Model Contracts for use in international
trade transactions relating to commodities and model bilateral agreements
on promotion and protection of investments, formulation of schemes for
industrialisation and organization of dispute settlement system in economic
matters through establishment of Regional Centres for Arbitration and
development of national arbitral institutions. Three Regional Centres for
Arbitration have so far been constituted under the auspices of the Committee
which are located in Kuala Lumpur, Cairo and Lagos. The Committee also
sponsored two ministerial meetings on regional co-operation in industry,
one in Kuala Lumpur in 1980 and the other in Istanbul in 1981,

The items on the current work programme of the Committee comprises
of the following: Preparation of notes and comments on agenda items
before the Sixth Committee and items having legal implications for the
Annual Session of the General Assembly; United Nations Decade of
International Law; Status and Treatment of Refugees; International Rivers;
Law of the Sea; Mutual Co-operation on Judicial Assistance; Jurisdictional
Immunities of States; Legal Framework of the Zone of Peace; UN conference
on Environment and Development (UNCED); Elements of a Legal Instrument
on Friendly and Good Neighbourly Relations of States of Asia, Africa and
the Pacific; Indian Ocean as a Zone of Peace; Environmental Protection;
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Control of Transboundary Movement of Hazardous Waste and its Disposal;
Deportation of Palestinians as a violation of international law, particularly
the 1949 Geneva Convention; Responsibility and Accountability of former
colonial powers; Debt burden of developing countries; Regional co-operation
in Industries; World Conference on Human Rights; Follow-up of the work
of ILC, UNCITRAL, UNIDO and UNCTAD, Hague Conference and
UNIDROIT on legal issues and preparation of notes and comments as may
be necessary; Periodic meetings of Legal Advisers of member governments;
Training Programme; Rendering of assistance by the Committee’s Secretariat
to a Member Government on any problem of particular interest to that
government upon request.

(ii) International Seminar on the Palestinian Question, New Delhi

As a first step towards the implementation of the recently concluded
Cooperation Agreement between the AALCC and the League of Arab States,
a Seminar on Legal aspects of the Palestinian question was organised jointly
by the AALCC and the League of Arab States Mission in New Delhi on
27th and 28th November, 1992. It also provided an occasion to celebrate
the International Day of Solidarity with the Palestinian People. Besides the
representatives of AALCC Member States it was attended by diplomats
from non-members States, Members of Parliament, academicians and the
media representatives. It was inaugurated by H.E. Mr. Eduardo Felerio, the
Minister of State for External Affairs, Government of India.

Messages of Solidarity were received from Mr. Yassir Arafat, President
of the State of Palestine, Mr. Narasimha Rao, the Prime Minister of India
and Dr. Ahmed Esmat Abdul Meguid, Secretary General of the League of
Arab States. The speakers among others included, Dr. (Mrs.) Najma Heptulla,
Deputy Chairperson Rajya Sabha (India), Mr. A.L. Abdul Latif Hagiah,
Director General of Political Department of PLO and envoy of Mr. Yassir
Arafat, Mr. Ahmed Attaf, Chairman, Council of Heads of Arab Diplomatic
Missions in New Delhi and Ambassador of Algeria, Mr. F.X. Njenga,
Secretary General of AALCC and Mr. Yu Xing Zhi, Counsellor, Ministry
Of Foreign Affairs, People’s Republic of China. The AALCC Secretariat
COntributed a paper entitled “Legal Aspects of the Palestine Question.” A
Resolution of Solidarity was adopted at the conclusion of the Seminar.



(ii) Co-operation Between the United Nations and the
Asian-African Legal Consultative Committee

The General Assembly, at its thirty-fifth session, accorded permanent
observer status to the Asian-African Legal Consultative Committee and
invited the Committee to participate in its sessions and work in the capacity
of an observer. In February 1981, AALCC established a permanent observer
mission to the United Nations. On the occasion of the Commemoration of
the Committee’s twenty-fifth anniversary, the Assembly, at its thirty-sixth
session, requested the Secretary-General of the United Nations to carry out
consultations with the Secretary-General of AALCC to further strengthen
and widen the scope of the co-operation between the two organisations. A
co-operative framework was subsequently established and was noted with
deep satisfaction by the Assembly at its thirty seventh session. At its thirty-
eighth session, the Assembly requested the Secretary-General of the United
Nations to continue to take steps to strengthen the co-operation between the
United Nations and AALCC in the field of progressive development and
quiﬁcation of international law and other areas of common interest. At its
thirty-ninth session, the Assembly commended AALCC for orienting its
Programme to strengthen its supportive role to the work of the United
Nations in wider area. At its fortieth session, the Assembly took note of the
Study on the strengthening of the United Nations prepared by AALCC
(A/40/726 and Corr. 1, annex), as well as the study on the role of the
.Imemational Court of Justice (A/40/682, annex) and other efforts of AALCC
In tbe continuation of its programme of support to the work of the United
Nations. At its forty-first session the Assembly noted with appreciation the
“Ontinuing efforts of the Committee towards stengthening the role of the

Nited Nations and its various organs, including the International Court of
J“Stice, through programmes and initiatives undertaken by it. The General

"
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Assembly appreciated the commendable progress achieved during the past
five years towards enhancing co-operation between the two organisations in
wider areas.

In May 1987, following a series of consultations and meetings between
the officials of the United Nations and the then Secretary-General of the
AALCC, a programme of Co-operation was drawn up which identified nine
specific areas viz., Co-operative framework; Representation at Meetings
and Conferences; Sixth Committee Matters; Law of the Sea Matters; Question
of Refugees; Efforts towards strengthening the Role of the United Nations
through Rationalization of functional modalities; Illicit Traffic in Narcotic
Drugs; International Economic Co-operation for Development, Zone of Peace
and International Co-operation.

In its resolution 45/4, the General Assembly noted the continuing efforts
of AALCC towards strengthening the role of the United Nations and its
various organs, including the International Court of Justice, through
programmes and initiatives undertaken by the Committee; the commendable
progress achieved towards enhancing cooperation between the United Nations
and AALCC in wider areas; and the decision of AALCC to participate
actively in the programmes of the United Nations Decade of International
Law.

A. Cooperative framework

Pursuant to the cooperative framework agreed in 1987, consultations
have been routinely conducted on matters of common interest between the
secretariat of AALCC and the competent offices and organs of the United
Nations, in particular, regarding representation at meetings and sessions,
exchange of documentation and information, and the identification of areas
where the supportive role of AALCC might be most productive. In light of
these consultations, AALCC has tried to orient its work programmes to
accord priority to matters that are of current interest to the United Nations
and to initiate actions with a view to strengthening the role of the United
Nations. The areas of cooperation now cover matters in the economic and
humanitarian fields in addition to progressive development and codification
of international law.

B. Representation at meetings and conferences

During this period, the Asian-African Legal Consultative Committee
was represented at various meetings and conferences held under the auspices
of the United Nations and its organs and agencies, including the regular
session of the General Assembly, the International Law Commission, the
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United Nations Commission on International Trade Law (UNCITRAL), the
preparatory Commission for the International Sea-Bed Authority and for
the International Tribunal for the Law of the Sea, the Preparatory Committee
for the United Nations Conference on Environment and Development, the
Meeting of Senior Environmental Law Experts on the Progress made on the
1981 Montevideo Programme and Preparation for the Second Meeting on
pDevelopment and Periodic Review of Environmental Law held at Geneva
in July 1991, the International Working Group on the Creation of an Effective
International Crime and Justice Programme held at Vienna in August 1991
and the United Nations Conference on Environment and Development
(UNCED).

With a view to assisting its Member States in preparing for UNCED,
the secretariat of the Committee has been represented at most of the meetings
of the Preparatory Committee for UNCED; the Inter-Governmental
Negotiating Committee on the Framework Convention on Climate Change
as well as the Inter-governmental Negotiating Committee on a Convention
on Biological Diversity. AALCC circulated a statement of General Principles
of International Environmental Law in the form of a working document (A
CONF 151/PC/WG.IH/5) at the final session of the Preparatory Committee
for UNCED held in New York in 1992.

The thirty-first session of AALCC held at Islamabad, Pakistan, in 1992,
was attended, inter alia, by the Registrar of the International Court of
Justice, the Chairman of the International Law Commission, the Director of
the Codification Division of the Office of Legal Affairs (on behalf of the
Legal Counsel) and officials representing the United National and the Office
of the United Nations High Commissioner for Refugees (UNHCR).

C. Role of the United Nations and the United Nations Decade of
International Law

As a part of its contribution to the commemoration of the fortieth
anniversary of the United Nations, the Secretariat of AALCC prepared a
study on “Strengthening the role of the United Nations through rationalization
of functional modalities with special reference to the General Assembly”
(A/40/726 and Corr. 1, annex). The study provided an overall assessment of
the functioning of the United Nations focussing on certain specific matters
and issues. Subsequently, the AALCC prepared a set of recommendations
on the improvement of the functioning of the General Assembly (A/41/437,
Annex). The AALCC continues to follow-up the implementation of the
relevant resolutions relating to this subject as well as the progress on various
other related proposals.



Pursuant to General Assembly resolution 44/23 of 17 November 1989,
in which the Assembly, inter alia, declared the period 1990-1999 as the
United Nations Decade of International Law, the secretariat of AALCC
prepared a paper identifying a number of issues involved and of activities
that may be taken during the Decade. At its twenty-ninth session held in
Beijing in March 1990, AALCC, while endorsing the secretariat’s
proposal, urged greater collaboration with the United Nations in this regard.
A report on the role that AALCC could play in the realization of the
objectives of the Decade was submitted to the Secretary-General under that
topic (A/45/430. annex).

D. Promoting wider use of the International Court of Justice

At the fortieth session of the General Assembly, an AALCC Study on
the question of possible wider use of the International Court of Justice by a
compromis when the parties so agree, was submitted and circulated to
Member States (see A/40/682, annex). The study focussed attention on the
advantages to be obtained by using the Court or its Special Chamber in
preference to using ad hoc arbitral tribunals. A colloquium on the role of
the Court in disputes referred to it by Member States by means of special
agreement was subsequently held at the United Nations Headquarters to
provide opportunities for in-depth explanation of the available procedures
under the Rules of the Court for resolving disputes in matters referred
undet special agreements, with special reference to hearing of cases by a
chamber of the Court at the request of the parties.

A meeting of the Legal Advisers of the member States of AALCC,
convened at United Nations Headquarters in New York in November 1991,
inter alia considered the issue of peaceful settlement of disputes. While
addressing the meeting, the President of the International Court of Justice,
Sir Robert Jennings, said that he had found renewed support for the Court
in the General Assembly; he also emphasized, inter alia, the importance of
the advisory opinions of the court as an instrument of preventive diplomacy.

Recently, the Secretariat of the AALCC has undertaken preparation of
a study on the enhanced utilization of the International Court of Justice in
matters relating to the protection and preservation of the environment. A
memorandum outlining the basic approach of the study was submitted to
the Registrar of the International Court of Justice. In this context, it should
be noted that the General Assembly, in its fesolution 44/23 entitled “United
Nations Decade of International Law”, recognizes that one of the main
objectives of the Decade is to promote means and methods for the peaceful

settlement of disputes between States, including resort to and full respect
for the International Court of Justice.
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E. Measures designed to further the work of the Sixth Committee

Pursuant to its programme of rendering assistance to lg? m;r[r;l;ie(r: (S:t?::
tive participation in the work of the General Assembly, o ﬁ;
B 2. prepared notes and comments on 1tems before t. e. X
gncemztgt:e ’ il?cll?ding the report of the International Law Commussion. In
om -

a(l(l on consulta ons ha'e bee" a"a"ged from ime to ime dulillg the
G lel al ’ASSembl between the represenmtlves Of member States 0
en

and other interested Governments to provide opportunities for an exchange
iews on those matters. |
E vLiALCC continues to maintain its links with the Intemaltllonal I;iao\:/]
.ssion and has included in its current work programme the ques
. ioational uses of international watercourses — a subject u.nder
5 nc')g_n:t‘;oi by the Commission. At its thirty-first session, the Committee,
(':otn Srl ;lria, requested the International Law Commi§sion to take.up as a
E ity item the subject “Legal aspects of the protection of the gnvnronment
E?Z:e;/s not subject to national jurisdiction (global commons)”.
Collaboration has also continued between AALCC arXiL UCNCITelz;A(I;I;
The secretariat of AALCC was represented 'at the UNCITR i (I)\;]g\; York
Uniform Commercial Law in the Twenty-first Century, he . 1{1}N gITRAL
in May 1992, in conjunction with the twenty-ﬁ.fth session czj wao 0[;
The secretariat is now in the process of preparing n'otes and com 4id et
the items discussed in the course of the aforementlonejd Congress ho ;
use of its member States when those items are to be discussed at the ne

session of UNICITRAL.

F. Measures for the promotion of ratification and implementation of
the United Nations Convention on the Law of the Sea

AALCC has considered the question of encouraging and facnlltam']g th;cj
ratification of the United Nations Convention on the La\fv of the S.(;d,'ill?
has urged its member States signatories to the Convention to ratify 1 1anl
order to allow its early implementation. AALCC has also made an appeh
to all other States to consider ratifying or acceding to the .Conventlon at (t: é
earliest possible date. At its Cairo (thir.tieth) session In 1991, :;XALt i
considered a note prepared by its secretariat on the significance and cos :
ratification of the Law of the Sea Convention. Sub_sequetntly, AALCC'a b(i
discussed matters relating to the Preparatory Com'mlttee for the Intematlfon;i
Sea-Bed Authority and for the International Tribunal for the I.Jaw' lo Lt e
Sea. At its thirty-first session, AALCC urged the Internz'ltiona t.t?\z
Commission to consider including in its work programme an ltem entitie

P “



“Reservation for peaceful purposes of the international sea-bed area and the
high seas for marine scientific research.”

G. International economic cooperation for development

Since the eleventh special session of the General Assembly, held in
1980, AALCC has concentrated on the question of international economic
cooperation for development and, to this end, it has participated in the
sessions and meetings of the Economic and Social Council, UNCTAD and
UNCITRAL. Various suggestions have been put forward for consideration
by its members. AALCC has also prepared model bilateral agreements for
promotion and protection of investments, so as to generate a wider flow of
capital and technology to the developing countries in the Asian-African
region. Steps are now being taken to promote wider appreciation of the
models among the Governments of the Asian-African region.

The AALCC has been able to prepare a legal framework for industrial
joint ventures. It has compiled the relevant information and successfully
prepared a legal guide on joint ventures similar to the one prepared by
UNCITRAL on drawing up of international contracts for industrial works.

Under an AALCC scheme for settlement of disputes in economic and
commercial transactions, three regional arbitration centres have been
established at Kuala Lampur, Cairo and Lagos. One of the; objectives of
these centres is to help in the promotion and implementation of the
UNCITRAL arbitration rules. Negotiations concerning the establishment of
another similar regional arbitration centre at Tehran, intended primarily for
oil arbitration, are at an advanced stage.

In response to a request, the secretariat of AALCC prepared a feasibility
study on establishing a centre for research and development of legal regimes
applicable to the economic activities in developing countries. The secretariat
of AALCC prepared further a study on how to strengthen its capabilities to
collect and disseminate information and data from various United Nations
agencies and other bodies. A Data Collection Unit has been established
recently at its headquarters at New Delhi to acquire expertise in collecting
and analysing the necessary data and to develop the requisite expertise. The
Unit has reportedly acquired the requisite hardware and is in the process of
preparing the necessary software; it has requested the member States of the
Committee as well as the relevant international organizations to make
available to the Unit the requisite data in this regard.

An item on the debt burden of developing countries has been on the
agenda of the Committee since its Kathmandu (twenty-fourth) session in
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bject was also considered by an Expert Group Meeting held at

The secretariat prepared several studies on
November 1986 ~ aper eniitled

1985. The su

I\llle subject which were considered by successive sessions.
the

i ional loan agreements” was circulated at its
e asp((:ifvt:nt(;f—s;n\/t::t]l?)usession in l9gSS. The current phase of work. on
Singapf’ret -ncludes inter alia a study of the legal aspects of loan rescheduling.
g §Ubjec lrt1 -ninth session, the secretariat of AALCC was requested to
E IFS R )r/litoring developments in this field and to forrpulate a set of
font:n:r?nrggles and guidelines on that subject. The Committee, however,
ega

discussed this item at its Kampala Session.

H. Question of refugees

In cooperation with UNHCR, AALCC has, since 1964, been actll:/e(l))r/1
engaged in the study of refugee law and refugee .prc?blem's. Its()zvord on
these subjects led to the adoption of its Bangkok pr1nc1.ples in 19 ?n a
addendum thereto in 1970. This pattern of coopgratlon was rgzg; 31\8/aand
following the adoption by the Central Assembly of its res$>lut1.on e
the AALCC decision at its Tokyo (twenty-second) session in b t fhe
deliberations at that session paved the way for closer cooperatlor:1 : w °
AALCC and UNHCR. At its Kathmandu (T_wenty-fourth) an . :usl Z
(twenty-fifth) sessions in 1985 and 1986, respect.lve,l,y AALCC gave detalle
consideration to the “principle of burden-sharing”, and a consensus V;;Ia(si
reached at the twenty-fifth session that the cor.lcept of burde.n—s'harm% a
become through the practice of States, “a principle of humanitarian refugee

3]

law”.

At its Bangkok (twenty-sixth) session in 1987., AALCC adopted anothert
addendum to its Bangkok Principles of 1966, whlc_h elaborated the co.nc.:;t.p
of burden-sharing. AALCC also examined the question of State. responsnl;j Clté
in regard to refugees. At its twenty-fifth session, the Secretfirlat of AA
was asked to examine the concept of a safety zone for the displaced persons
in the country of origin. During its twenty-sixth and twenty-seventh sessions,
AALCC held discussions on this matter, centering on the legal status of
such a safety zone and the circumstances under which a §afety zone could
be established in the country of origin of refugees or dlsplqcc.eq persons.
Currently, the secretariat of AALCC is re-examining the .def.mmon of fhe
term “refugees” and is preparing a compendium of legal prnpcnples a_nd case
law on various issues relating to refugees. At the twenty-ninth session, the
Secretariat was mandated to prepare a study on the rights and duties of
refugees as well as on the obligation of states towards refugees.




T

In 1991, AALCC organized jointly with UNHCR a two-day workshop
at New Delhi on “International Refugee and Humanitarian Law in the
Asian-African region”. The objective of the workshop was to enhance the
awareness of government authorities of member and non-member States of
the region of the comprehensive character of the international instruments
concerning refugees and, in particular, to promote the ratification of or
accession to the 1951 Convention and the 1967 Protocol relating to the
Status of Refugees among AALCC member States. The workshop, inter
alia, recommended that the secretariat of AALCC should consider the
possibility of preparing a draft model legislation relating to refugees.
Accordingly a draft model legislation has been prepared by the secretariat
of AALCC to help its member States in formulating their national legislation
on the subject and in implementing the 1951 Convention and the 1967
Protocol and other relevant regional instruments on refugees.

I. Zones of peace and international cooperation

At its twenty-fourth session, AALCC considered the concept and legal
framework of a zone of peace in the concept of a reference made by a
member State and a preliminary study on the concept prepared by the
Secretariat. The matter was further discussed at the twenty-fifth session and
it was decided that an expert group would consider the contents and
implications of various proposals on the establishment of peace zones made
within and outside the United Nations. Thereafter, a study on the Indian
Ocean as a zone of peace was considered at the twenty-ninth session. The
secretariat of AALCC was requested to establish close cooperation in this
regard with the United Nations Ad Hoc Committee on the Indian Ocean.

AALCC had included in its work programme a topic entitled “Elements
of a legal instrument on friendly and good-neighbourly relations of States
in Asia and the Pacific”. At the twenty-sixth session, it was decided to
widen the scope of the topic to include the African region as well and to
appoint the delegate of Mongolia as the Rapporteur. At the twenty-seventh
session, the discussion centered on the Rapporteur’s report. The Rapporteur
prepared a further report for the twenty-ninth session, examining the relevance
of certain principles such as the principle of sovereign equality of States;
the non-use of force or threat of force; peaceful settlement of disputes;
respect for territorial integrity and inviolability of frontiers; the principle of
promotion of collective security and disarmament; and State responsibility.
This topic however could not be taken up at the Kampala Session.

J. Illicit Traffic in Narcotic Drugs

Pursuant to a decision taken at the twenty-fourth session, the secretariat
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i " ional control of narcotic drugs
C prepared a study entitled International of na :
o AALcChotlzopPlc substances: efforts within the United N.atlons . This stgdiz1
- pssli]bmitted to the General Assembly on the occasion of the fortiet
was

anniversary of the United Nations.

K. Other issues currently before AALCC

At its twenty-seventh session, AALCC included an 1terr:j otrll1 its de?gz

:tled “Criteria for the distinction betheen terrorism and the peop )
k. liberation”. The subject was discussed at the twenty-eighth an
e forhl essions (;f the Committee. The secretariat was asked to \»./ork
FWCHIIY': lZf)orsdination with the Sixth Committee of the United Nations
l\:/]hsrce)sa similar item has been under consideration.

At its twenty-seventh session, AALCC igclu@ed an 1.tem 1nt¥tsn:;gel2ii~a
entitled “Deportation of Palestinians gs a”v1olat.10n of mter.mll1 tll? SCSSion,

icularly the 1949 Geneva Conventions . {\t its twenty.-elg _ (i
ﬂtllfcuc considered the customary and codified law relating to occupie
territories, and briefly discussed the duties of occupymghpm;/jer.stzl;:
Committee then directed its secretarigt to undertake a compre enzsation ;
on the subject, including the question of payment of.gorzgi o
Palestinians. The study prepared by the secretariat was gon51 ered by bl -
at its twenty-ninth Session, which directed the secretarat to prgparle gin et
study taking into account all legal aspects 'of the matter, mc; uf glaI ¢
issues of resettlement in violation of intematlc?nal law by Isreal o ?t tﬁe
number of jews from the former Soviet Union mtq Palestine. Ther.ea erh i
matter was also considered at its thirty-first and thirty-second sessions, he
in Islamabad and Kampala respectively.

At its twenty-ninth session, the Committee di.rected _the secretar'lat tg
undertake a study on cooperation between the .A51an-A'fr1can C9untne§ 0
ban the dumping of toxic and other wastes into their coun.trlesbann_ln
cooperate in the formulation of regional or subregional conventions banning
the dumping of toxic and other wastes.

At its thirty-first session (1992) the AALCC secretariat was malggz:rtlzﬁ
to monitor the preparatory process of the World Confe‘rence‘ on o
Right to be held in Vienna in June 1993. A document entitled ‘Prepara Ic :
for the World Conference on Human Rights” was prepared by the s.ecretjcma
for consideration at the Kampala session with a view to ex.chan_gm'g 1\uewsf
and developing possibly a common position on the basic principles O

human rights.
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Forty-seventh Session Agenda item 20

COOPERATION BETWEEN THE UNITED NATIONS AND THE
ASIAN-AFRICAN LEGAL CONSULTATIVE COMMITTEE

Australia, China, Cyprus, Egypt, India, Indonesia, Iraq, Iran
(Islamic Republic of), Japan, Kenya, Mongolia, Mauritius, Nepal,
Nigeria, Namibia, Pakistan, Philippines, Sri Lanka and United
Republic of Tanzania; draft resolution

The General Assembly,

Recalling its resolutions 36/38 of 18 November 1981, 37/8 of 29 October
1982, 38/37 of 5 December 1983, 39/47 of 10 December 1984, 40/60 of 9
December 1985, 41/5 of 17 October 1986, 43/1 of 17 October 1988 and 45/
4 of 16 October 1990,

Having considered the report of the Secretary-General on cooperation
between the United Nations and the Asian-African Legal Consultative
Committee,’

Having heard the statement made on 21 October 1992 by the Secretary-
General of the Asian-African Legal Consultative Committee on the steps
taken by the Consultative Committee to ensure continuing, close and effective
cooperation between the two Organizations,

1. Takes note with appreciation of the report of the Secretary-General;

2. Notes with satisfaction the continuing efforts of the Asian-African
Legal Consultative Committee towards strengthening the role of the United
Nations and its various organs, including the International Court of Justice,
through programmes and initiative undertaken by the Consultative
Comnmittee;

3. Notes with satisfaction the commendable progress achieved towards
enhancing cooperation between the United Nations and the Consultative
Committee in wider areas;

4. Notes with appreciation the decision of the Consultative Committee
to participate actively in the programmes of the United Nations Decade of
International Law;

5. Requests the Secretary-General to submit to the General Assembly
at its forty-ninth session a report on cooperation between the United Nations
and the Consultative Committee;

6. Decides to include in the provisional agenda of its forty-ninth session

the item entitled “Cooperation between the United Nations and the Asian-
African Legal Consultative Committee”.

1. A/47/385.
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(iii) Meeting of Legal Advisers of the AALCC

The proposal for the periodic meetings among the Legal Atdv;(s:ta)rl:‘3 moz
the member States of the AALCC for exchange of v1e\ys on’ cumzl p il
d issues was initiated and approved at the Commlttee s Tokyo ; e Eo
ﬁr;ld in 1974. The first meeting of the Legal Advisers was heldhm N
followed by another in 1979 both of_ which were Fievotedb to exc rinn%:nts
views on the organization of legal advisory services in memoer gove .

Thereafter at the Tokyo session held in May 1983, at thg 1n‘1tﬁt1vt<?nof
Bangladesh, it was decided to regularly hold the Legal Advn.sers' ee 1b§;
Then in 1983 in New York such a meeting was held to cons_lc'ief dfmSJmt '
of matters. These included, inter alia, Jurisdlctlona.l Immunities O talittes,
Improvements of Modalities of Work before the Slxth (Legal) Commfl ge
of the United Nations General Assembly; Promoting the wider use o t ef
International Court of Justice; and the question of Implerpentatlo.n 0
Multilateral Conventions adopted under the auspices of the United Nations.

A meeting of the Legal Advisers was agai.n held in Ne“./ Y'or.k ml
November 1987 for the consideration of draft ar'tlcles on the J uns.dlcl:tlona
Immunities of States as adopted by the International Law Commission on
first reading at its Thirty-eighth Session.

The AALCC recently convened a Meeting of the. Legal Advisers of the
member states at the United Nations Headquarters in New. York on 23rc!
October 1992. The Meeting was chaired by Hon’ble Justice Akhtar Ali
Kazj of Pakistan, and was attended by the Secretary General of the A{ALC.C
Mr. Frank X. Njenga, the President of the Intematignal Court of Justice Slcri
Robert Jennings, the Chairman of the Sixth Committee Ambz'lssador {ave
Zarif, the Under-Secretary-General, Legal Counsel of United Nations.
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Mr. Carl August Fleischhauer and the Secretary-General of the United
Nations Conference on Environment and Development, Mr. Nitin Desai.

The meeting was also attended by the representatives of Australia,
Austria, Botswana, China, Cyprus, Democratic Republic of Korea, Egypt,
Ghana, India, Indonesia, Iran, Kenya, Malyasia, Mexico, Myanmar, Nepal,
New Zealand, Nigeria, Pakistan, Palestine, the Philippines, Senegal, Sudan,
Uganda Vanuatu, United Republic of Tanzania and the United Kingdom.

The Agenda of the meeting included: (1) The role of the International
Court of Justice in peaceful settlement of environmental disputes; (2) A
review of the outcome of the United Nations Conference on Environment
and Development 1992; (3) Follow-up work related to the United Nations
Framework Convention on Climate Change and the Conventon on
Biodiversity; (4) Report on the work of the International Law Commission
at its Forty-fourth Session; (5) Report of the Secretary-General of the Asian
African Legal Consultative Committee on the United Nations Decade of
International Law.

The Chairman in his opening statement recalled the United Nations
Conference on Environment and Development, held in Rio from 3 to 14
June 1992, as one with mixed but historical results. he stated that among
many developing countries there was a degree of disappointment that there
were no real commitments made by the industrialized countries. He further
recalled that the toughest negotiations were on the Agenda 21 chapters. The
Commission on Sustainable Development — to be set up as a follow-up
mechanism for the Rio Conference — would regularly review and monitor
progress towards this target and the review would systematically combine
the monitoring of the implementation of Agenda 21 with a review of the
finances available. This was an important development for developing
countries as it was “for the first time that the monitoring and review of
ODA flows would come under the jurisdiction of a UN body”.

With respect to the UN Framework Convention on Climate Change he
stated that despite the fact that some countries have expressed their
dissatisfaction over the Climate Convention in view of the absence of
concrete commitments for emission control, it was a Framework Convention
which can be strengthened by additional protocols. He pointed out that the
Earth Charter, the Convention on Biological Diversity and the Framework
Convention on Climate Change recognize and incorporate the principles of
peaceful resolution of conflicts including reference to the International Court
of Justice.
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AA X. Njenga thanked Chairman
LCC Secretary-General Mr. F : ‘ ‘
"The residing over the Meeting and also Sir Robert lenmngs f(zir agreil:tgs
:jjorsg the Meeting and drew the attention of delegations to the docum
to a re

available on the subject matter. -
poke on the role of the International Court of Justlce mf
f environmental disputes. He suggested the creation 0

he Court within the ICJ to deal with-environmental

Sir Jennings S
to
eaceful settlemen
g gpecial Chamber of t
problems. | | |
i observed that the Earth Summit held 1n Rlol- ‘-Nasl
jally not a technical or scientific conference. It was a politica
1

akers. It was not an attempt to explore 'mtelleclual
efine political compromises

Mr. Nitin Desa

essent > A

cy m
conference of poli t not
frontiers but to stretch the political limits to d

and policy consensus on environmental issues.

hina, Nigeria, Cyprus, Democratic People’s

i f C : -
The representatives O Remablic of Lan also made brief observations.

Republic of Korea and Islamic
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proceedings outside the Hague. It may be recalled that arbitrations under
the Court at present are held at the Hague, which is not always the most
convenient venue for many member States, particularly from Asia and
Africa. As a follow-up measure the Secretary-General of the Asian-African
Legal Consultative Committee intends to write to the Secretary-General of
the Permanent Court of Arbitration as well as the Directors of the Regional
Centres for Arbitration currently functioning under the auspices of the
AALCC to initiate such agreement or agreements as may be necessary to
facilitate such co-operation.

Progressive Development of International Law and its codification

One of the roles of the Asian-African Legal Consultative Committee is
to articulate the view of the developing countries in order to strike a balance
in the process of progressive developing and codification of international
law. If the rule of law is to prevail, the formulation of principles and norms
must go hand in hand with the process of implementation. The Thirty-first
Session of the AALCC held at Islamabad (1992) furnished three instances

of the inputs, which the Committee had made to the progressive development
and codification of International Law.

The first of these relates to International Economic and Trade Law. The
AALCC recognising the importance of relationship between economic
development and harmonization of legal regimes concerned with international
trade through sharing of accumulated experiences among Member States of
the Committee have established a Data Collection Unit at its Headquarters
in New Delhi. It is expected that once the unit acquires sufficient expertise
in collecting and analysing the necessary data and develops the requisite
expertise, an autonomous Centre for Research and Development of Legal
Regimes applicable to the Economic Activities in Developing Countries
would be established. The Data Collection Unit has already acquired the
requisite hardware and is in the process of preparing the software necessary
to achieve its objectives. The Unit has approached the Member States of the
Committee as well as relevant international organisations to make available
to the Unit the requisite data in this regard.

The second input was made in the course of deliberations on the Report
of the International Law Commission at its Forty-fifth Session when the
Committee at its Thirty-first Session (Islamabad, 1992) inter alia urged the
International Law Commission to consider the inclusion in its programme
of work an item entitled “Progressive Development of the Concept of
Reservation for Peaceful Purposes with Regard to the High Seas, the
International Sea-bed Area, and Marine Scientific Research.”
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i i on Concern of all mankind and in this sphere
Enkaﬁi‘;éi;:eig:; n(}Jonsultati{re Committee has made an effort to
: to the progressive development of Intematioqal Env1ronmefntt:l
Secretary-General of the Committee was an active mcmlf)er o 1at:
Legal and Technical Experts convened b_y the UNEP to or:u_JSin

:nciples relating to Liability and Compensation for Damages Arn g_
. E)l“ransboundary Movement of Hazardous Wastes. The Secretary
ey f the Committee also participated in the meeting of the Group of
Gen.eralg vironmental Law Experts on the Progress Made on thc_: 1981
e ; o Programme and Preparation for the Second Meeting o’n
i eent and Periodic Review of Environmental Law. The WCC s
De_velot[zﬂ;t Session had requested the International Law Comrrflssmn to
gl :s a priority item the subject “Legal Aspects of the Prot.ectlon of the
gﬁsi:gnment of Areas not Subject to National Jurisdiction (Global

too th
contrib“te
Law 5 The

Group of

ons). o
ComTr:lle Sicretariat of the Committee has also rpadc a m_odest contrlll}ut.lolsi
to assist the Member States of the Committee in preparing for the T mttl::iS
Nations Conference on Environment and Development (UNCED). o
end the Committee’s Secretariat has been repres'ented at mqst c'>f the meetings
of the PREPCOM of the UNCED; the International Negotiating Commlue:l
on the Framework Convention on Climate Change' as wc:ell as tbe In.tematlonh
‘Negotiating Committee for a Convention on Biological Diversity. In t c;
course of its Thirty-first Session the Committee adopte?d a State_ment o
General Principles of International Environmental Law which were c1rculate<:‘
among the Working documents of the final Sessml} of the PREPCOM o
UNCED held in New York between 2 March, 3 April, 1992 as Doc. No. A/
CONE. 151/PC/WC. III/5 dated 5 March, 1992.

Encouraging the Teaching, Study, Dissemination and Wider
Appreciation of International Law

In connection with the objective of encouraging, study, disserpmatlon
and wider appreciation of International Law, the Cqmmittee contu-luesdto
print the Reports of its annual sessions. The CommlFtee also”publlsh_e- a
book entitled “International Refugee and Humanitarian Law containing
the Report of the Workshop, organized conjointly by the. AALCC and the
UNHCR, Back-ground papers and Universal and Rfeg_lon-al Instrufnents
Relating to Refugees which have been given wide publicity in the region. It
is also intended to publish regularly selected studies prepar.ed for tbe annual
sessions, which have a direct bearing on current topics of international law.

The Secretary-General had been invited to participate in a symposium
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on teaching, study, dissemination and wider appreciation of international

law in developing countries convenced by the People’s Republic of China
in Beijing in August 1992.

Finally, the Secretariat continues to liaise with the United Nations and
its specialised agencies and other international and regional organizations
such as the Commonwealth Secretariat and the Organization of African
Unity. To this end, a co-operation Agreement between the AALCC and the
OAU has recently been signed by the Secretaries General of the two
Organizations. The Seceretary-General of the AALCC and the Executive
Director of UNEP signed a Memorandum of Understanding between the
Asian-African Legal Consultative Committee and the United Nationg
Environment Programme, to enhance Co-operation on environmental law.
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III. Status and Treatment of Refugees

(i) Introduction

The topic ‘Status and Treatment of Refugees’ was taken up fot:
consideration by the AALCC at the reference of the Go.ver.nment of ,leral
Republic of Egypt in 1963. In its Memorandum, Egypt mfhcz.lted the lega
issues for consideration and stated that apart frpm humamtanan_concems,
the status and rights of refugees raised several issues of mgtual interest to
the member states of the AALCC and the AALCC’s views would be
invaluable in understanding the refugee problem.

This topic has regularly been studied and discussed at various sessions
of the Committee. At its eighth session held in Bangkok (1966) the AALCC
adopted certain principles concerning the status and trea.tment of .refugfees
known as the ‘Bangkok Principles’, which were taken into cops1derat10n
while formulating the basis for the UN Declaration on .Terrgorlal Asylum
adopted in 1967. An “Addendum to the Bangkok Principles” was _adopted
at the eleventh session in Accra (1970). In continued efforts to improve
upon the Bangkok Principles, at its twenty-sixth session in Bangkok (1987)
the AALCC adopted the Burden Sharing Principles as an additional set of
Principles to Supplement the Bangkok Principles’. The AALCC prepared a
Study on the rights and duties of refugees in the first country of a§ylum for
the thirtieth session held in Cairo (1991). The AALCC was dlr.ected to
Prepare a further study on the same subject with particqlar emphasis on the
Principle of non-refoulement. Accordingly the Secretariat prepared a study
©valuating the principle of non-refoulement under the 1951 Re‘fugee
Convention as well as the Bangkok Principles of 1966 and the OAU’
Convention governing Specific Aspects of the Re_fugf_:e Problem in Africa
of 1969 and placed it before the Islamabad Session in 1992. Also _for the
Islamabad Session, two more studies had been prepared: _(1) The
Establishment of Safety Zone in the country of origin for the displaced
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persons, and (ii) Report of the AALCC-UNHCR Workshop on International
Refugee and Humanitarian Law in the Asian African Region.

The Principle of non-refoulement was discussed both as a generally
recognised principle of law and as state practice. The study on Safety Zone
analyzed the status of the persons seeking asylum in the safety zones, the
issue of domestic jurisdiction and the Status of Safety Zones in practice.
The Report of AALCC-UNCHR Workshop contained the proceedings and
outcome of the workshop held in New Dethi in October 1991. According to
the Workshop, one recommendation was to prepare model legislation in
cooperation with the UNHCR to assist member States in enacting appropriate
national legislation on refugees. The second one urged the Asian-African
States to move further by considering adherence to the 1951 Convention
relating to the Status of Refugees and/or the 1967 Protocol.

After due deliberations, the thirty-first session mandated the Secretariat
to commence preparation of such a draft model legislation. The topic was
taken up at the Thirty-second Session held in Kampala (1993). The studies

prepared according to the above mandate, were presented for consideration
of the session.

Thirty-second Session: Discussions

At the Thirty-second Session, the Deputy Secretary-General, Mr. Minoru
Hirano introducing the topic stated that in keeping with the mandate given
at the Islamabad Session of the Committee, the Secretariat had prepared
two studies, namely (i) AALCC’s Model Legislation on Refugees: A
Preliminary study’’ (Doc. No. AALCC/XXXII/Kampala/93/3) and (ii)
‘Establishment of Safety Zones for the Displaced Persons in the Country of
Origin” (Doc. No.AALCC/XXXII/Kampala/93/4).

Referring to the first study, the Deputy Secretary-General stated that
this was of a preliminary nature and advanced suggestions to enlarge the
definition of the term ‘refugee’ in the Asian-African region in the context
of the AALCC’s Bangkok Principles of 1966 and the Cartagena Declaration
of 1984 which had cumulatively expanded upon the scope of the definition
of the term ‘refugee’ as employed in the 1951 UN Refugee convention and
the 1969 OAU Refugee Convention. Comparative study of the definitions
incorporated in the abovementioned instruments necessitated the expansion
of the scope of the term ‘refugee’ to conform to the contemporary
developments. He emphasized in this regard the particular attention which
would require to be given to the refugee women and children since they
were more vulnerable to the hardships arising from displacement.
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He further stated in this regard that a comprehensiveT frame\'avorkl
. .1ation which could benefit Member States desirous of enacting a nationa
egis® on on refugees aimed at safeguarding their rights with special

islati ) . .
leglsla to particular vulnerable sections would require to incorporate the

reference -
ing elements: L .
followl n, Principle of
Definition, Procedure for Refugee status determinatio P

uily iy and dependeney s, The B PrE L 5O
including (i) state sovereignty, (ii) non-re ,
and (V) standard of treatment. . e of refugees

Administrative measures. nghts of refugfaes, utie ' . ;g é

istance to refugees, Burden sharing, Internatlopz.il monetdry assistanc
e ountry of origin while taking back its citizens. Punishment for
tC'l il:taio(; of local laws, Freedom of association, Exclusion clauses, etc.
o He requested Member Delegations to gi\{e due consideration to tl;g
ahovementioned elements as their interven.tlon.s and comrpents »\:jouh
contribute substantially to the proposed legislative formulations and the
commentaries thereon.
comReferring to the second study on the Establishment of Safety Zhor(ljes, tl(;e
Deputy Secretary-General pointed out that recent dt?velopments' a tma;hee
the question of establishment of such zones topical. Referrmg 0
difficulties faced by the internally displaced persons, particularly in the
absence of any international protection, he stated that those persons have
normally been denied the status of refugees and .therefore measures were
needed to alleviate the plight of such persons within their own country. The
study referred to the contemporary practice in various conflict areas as one
way of reducing refugee exodus to other States.

The Representative of the UNHCR considered the study on Mo.del
Legislation as an important document which would enable the elaboration
of an appropriate, refugee legislation. The AALCC dqcument presented
among other things, the evolution of refugee law at regional as well as at
universal level. It pointed with precision the shortcomings and inadequacies
of the currently existing International Refugee Instruments. The document
highlighted the difficulties faced by refugees due to such ma@equames. It
was the belief of the UNHCR that the problems which were bemg faced by
the refugees were not only due to inadequacies or lacunae. m.refugee
Instruments but also because of lack of effective implementation in many
Countries of the existing internationally established rules for the treatment
of refugees. i

The initiative taken by the AALCC in preparation. of a model leg1§latlon
On refuges certainly would contribute to the effective implementation of
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refugee law particularly at this juncture when over 18 million refugees were
facing deplorable situations in many parts of the world. The incorporation
of international standards for treatment of refugees into national law through
domestic legislation would indeed be the most appropriate method and in
certain legal systems the only method. Such a Model Legislation would
undoubtedly enable African and Asian States to enact appropriate domestic
legislations on refugees. It would be useful to recall that in 1979 during the
Arusha Conference on African Refugees, the African States had
recommended that the OAU in co-operation with UNHCR should elaborate
a national legislation to serve as a guideline for African States. UNHCR
would be ready to assist the AALCC in the elaboration of such a Model
Legislation on refugees.

Regarding establishment of Safety Zones for the displaced persons in
the country of origin, the Secretariat paper presented the plight of the
internally displaced persons in many Parts of the world. There was no
particular international organisation entrusted with the responsibility of caring
for the internally displaced persons, nor was there a clearly defined
international legal instrument which dealt with the problems of the internally
displaced except for the Geneva Conventions applying in times of war or
armed conflicts. UNHCR on an ad hoc basis, had been requested on a
number of occasions by the UN General Assembly or the Secretary General

to assist certain groups who were in refugee like situation or intermingled
with refugees or returnees.

On the proposed Safety Zones the current position of UNHCR was
similar to that expressed at previous sessions. The main principles to be
kept in mind were as follows:

1. The Safety Zone proposal undoubtedly has a place as a further
contribution to increasing important endeavour to avert new flows of
refugees by responding to the problems within countries of origin.

2. Caution should remain concerning the proposal which should not

undermine the institution of asylum or conflict with basic principles of
refugee protection.

3. Fundamental principles of human rights, refugee and humanitarian law,

as well as principles guiding sovereign states need to be taken into

account and indeed reconciled in any serious elaboration of the Safety
Zone.

4. There would seem to be greater scope for Safety Zones in relation to

persons fleeing conflict and generalised violence than to persons fleeing

persecution where the State is either unwilling or unable to provide
protection.
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_Assembly reso

i equire appropriate studies and investigation. The institution
Tlilsn:” ;)l':](igl:i ge full)rl’ Fp’)ropt,ected while appropriate .mechamsm shoul('ir:z
e d to take care of the plight of the internally displaced persons. ¥
i ciples presented by the AALCC concerning Safety Zones shou
E p: [;edp as the basic conditions for establishm‘?nt of such zones.
8 cf)r_lSl econtained in principle No. 1 and No. II certaJr}ly cover the main
PrOVISIOnSf he UNHCR and conformed with guidelines in the UN Genel.'al
e elution 46/128 of 17 December 1991 as cited in the Secretanat

k. Delegate of Egypt stated that there was no denying of tl?e
hum'z:ftari:nefttraction of the Safety Zone concep.t. But there were certain
legal aspects which remained unresolved, such as: |
5 In the case of the absence of a Central GoYemment, ora representatnv:ej
% Central Government which could validly give state consent, how woul
such zones be established.? . .
(ii) The criteria by which the Security Council should recommen
establishment of safety zones were unclear. . .
(iii) The concept of Safety Zones as an application of the Intemétlopa
" Humanitarian Law could be misused f'or not purely humanitanan
reasons or at least be applied in a selective manner.

that this item needed to be given more attent.lon specially i'ifter
the :rllii ?fl tcold war. He hoped that the UNHCR would guide the Committee
in further study of the topic. . Y
The Representative of OAU pointed out that Africa was h.ost to m;erde
million refugees, and over 12 million displaced persons within or 01; s(li y
their borders. The vulnerable groups suffered the most. These Inc u.e'l
children, women and the aged. The root cause of such outﬂows were cnvnd
strifes, i’nter-State-conﬂicts, human rights abuses, economic hardships an
persistent drought and famine. He gave statistics of the refugee pop}llatlor}
in Africa. To deal with the problem the OAU had forme.d a.Commltte.e o
15 Ambassadors resident in Addis Ababa and also a co-ordinating Comm¥ttee
On Assistance to refugees. This served as an Advisory body to the Commnt.tee
of 15. The latter UNHCR, UN Agencies and NGOs were all working

- together in the Committee.

In order to deal with the problem it was necessary to address the r{)ot
causes of the influx of the refugees. Apart from the 1969 OAU Convention
it should be noted that the African Charter gave an individual fleelnzlg
Persecution the right not only to seek but also to receive asylum (ArtOAI)J.
He felt that it was necessary for countries who had not ratified the
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Convention Governing the Specific Aspects of the Refugee Problems in
Africa and the African Charter on Human and Peoples Rights to do so at
the earliest possible moment. The remaining ratifications to the two
Instruments were ten and two respectively.

The Delegate of China stated that the world study of refugee problem
was of vital importance. In the recent years with efforts of the United
Nations some regional conflicts had been solved which was beneficial to
the settlement of the refugee problem. But still the situation was far from
satisfactory as continuing conflicts and worsening of the world economy
and damage to natural environment were causing refugee problem. The
Chinese Government afforded fundamental rights to refugees and had acceded
to the 1951 Convention and 1967 Protocol in 1982. The Government had
helped about 280,000 refugees. It had played a positive role in guaranteeing
refugee rights and safeguarding peace and stability. The burden sharing
principle propounded by the AALCC was an important basis of dealing
with refugees. The principle of non-refoulement was very well established.
The topic of Safety Zones was a complex matter which needed further
cautious study. The actual solution to the problem of refugees lay in sending
them back to the country of origin after peace had returned to the area.

The Delegate of Tanzania stated that since the 1951 Convention and
1967 Protocol came into being, tremendous changes had taken place and
hence there was a need for improving on the definition of refugees. Africa
had hosted a number of Conferences to deal with the issue. Ironically the
poor countries of Asia and Africa which were heavily indebted were bearing
the heaviest burden of refugees. In this regard it was necessary to address
the basic causes which created the problem. Violation of human rights
needed to be stopped. It was necessary to create atmosphere conducive to
minimizing the influx of refugees. The economic situation needed to be
improved. Ratification of Conventions was important. There was an urgent
need for incorporating International Laws into national legislations. Tanzania
recommended that another International Conference on Refugees be convened
before the adoption of the Model Legislation. The work being done by the
UNHCR was highly commendable. The topics of Model Legislation and
Safety Zones should therefore be studied further.

The Delegate of Japan stated that the refugee problem was a humanitarian
one and it was an international obligation to extend a helping hand to the
suffering refugees who had escaped fighting or oppression and were aeprived
of human needs for food, shelter and clothing. It was essentially a political
issue affecting the peace and security of the region. The neighbouring
countries receiving refugees were often faced with social tension in addition
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e to refugees could have as important effect

i S 1stanc
i o el intenance of peace and

in alleviating the difficulties and contributed to ma
- i regloni.et of problems which were often beyopd the control
T}?erl(:bwen?na V:;r)un)iries. International Law ip this flelq was n(;t
B entive ; d fell behind the dramatic evolution of t.he situation.
comprehenswetanma'mtain political and economic security in the worlq. It
e t(;mt all States became parties to the Refl.lgee Corlwen_tlon.
B neces_safy uld help countries enact appropriate national leglsl:cltlc?ns.
b (t:Od a national legislation in 1982 which respected the prmc1pl.e
o t. As the 1951 Convention did not cover all refugees it
E non_refomemenf' mulate a more comprehensive framework to deal with
e g 0lEshment of Safety Zones could lessen the burden of

tab .
ret;ugzzz. o:hteh: ieighbouring States, but further study was required on the
refugees

B j .« country had been harbouring
i Thﬁcﬁ;a::ursl;?it:: f:)l:aat \t]e;s'ycl(())ng :iyme out of humanitarian
and had accorded asylum more than 45,000 Vietpamese re.fug.ees;
i f the view that International Law only imposed st.rmgent obligation
i » 't eStates whereas the countries of origin remained ungffected. It
L recelvmga that the “cessation clauses” were elaborz.ited in a.m.ore
wraas rrrlleact?:S r;yanner. UNHCR had helped immensely 1n repz;trt{ztlmogf
léarﬁbodian refugees but there could .bc another outbur‘sL. T:;]Z sCoOlL: nltry o
the regugee problem lay in addressing the root caluscsl ty.m B e
origin. The establishment of Safety Zones could help a lo i
burden on neighbouring countries. If such zone were crea; e
could be repatriated without waiting fo.r peace to r‘cturnf e oty of
such a zone should only be created with the (I:(‘)nsent“o e O oo
origin and respecting its sovereiglrjéyc fully. Thailand was y
of the 13 points proposed by AA . | o
The Dilegate of Irug pointed out that. Ira.q had a flati?nal éecg(;;llz;n:(r;t (t))r;
efugees and it uly complied w8 TC e couniy of riin
] if his life and freedom Wz in ) .
;‘:::”gf::dal monthly income to the refugee famllleF,lthcyh:SJogsg bf;zi
electricity, water and education. Even though some oI; t u?:nwas g'(gid g
due to the economic blockade still mgnil] r:]mamcd. ut i s
I .onal organization had assisted them. | ‘
mterlti:ii?:lnotgsupport the idea of Safety Zones as it was undue interference

igi 2es ersons who
with the sovereignty of the country of origin. Refug%efs Iwere preqervat.lonS
had crossed an international border. The UNHCR had strong res

refugees from neighbou
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on the topic as it was in contradiction with Art 2 para 7 of the UN Charter.
This conecept should not be studied any further and should be removed from
the Agenda.

The Delegate of Nigeria was of the view that it was essentially the
political will of States which would bring about a solution to the refugee
problem. The basic problem was of providing protection to refugees. There
had to be a tangible role played by the UNHCR. Safety Zones should only
be created with the consent of the country of origin. Recent past had shown
that there could be no legal solution until human rights were respected.
Unless human rights were respected it was futile to create Safety Zones.

The President at this juncture pointed out that it was important that

international law grew with time. What was legal today could be illegal
tomorrow and vice versa.

The Delegate of the Republic of Korea stated that there was a necessity
for wider adherence to the 1951 Convention and its Protocol as it was
essential for solving refugee problems. The Republic of Korea had ratified
the Convention and the Protocol on 3 December 1992. This ratification
was fundamental and he hoped that other Member States would do so. The
topic of Safety Zones was a new initiative which needed careful analysis.

The Delegate of India was of the view that there were two main issues
of concern to the AALCC. One was the call for model legislation and the
other was the factual situation regarding creation of Safety Zones. Regarding
the first he referred first to the Bill of Rights and the Refugee Convention
as a result of the second World War. The 1951 Convention and the 1967
Protocol were still the basic instruments dealing with the refugee problem.
What needed to be done was to expand the refugee definition so that it
covers the aspects of the OAU Convention and the Cartegena declaration.
The AALCC should not only deal with the new categories of refugees but
also ensure that the minimum standards of treatment should remain the
same as enshrined in the 1951 Convention and the 1967 protocol. Regarding
the Safety Zone concept there were only three incidents which had brought
out this phenomenon. It was for the meeting to decide whether it should be

considered adequate. Could the AALCC as a legal body consider this topic
and what was the role of law?

The Delegate of Jordan stated that his country had been witnessing
serious condition of the Palestinian refugees since 1949. The Palestinian
refugees were being given free education, medical facilities since then and
their status was similar to that of the Jordanian citizens. This disaster was
repeated in 1967 and doubled the burden of refugees for Jordon but still
they looked after them well. The refugees had been living in poor tents and
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Sll“el “lg tlo"l Serious llvl“g COIldl[lOIlS. I“ SuCll a Sl[ua[lo“ Wllele
l : l l ) I

ity to look after the Palestinians and to do something for them..
- yl te of Palestine Was of the view that there were th.ree main
T:: flc))f :enggee flows: natural catastrophes, wlz:rs qnii :éVl'llit:fo.ﬂI;IlZ;i
e ¢ into the picture.

iﬁe eslabliShmeﬁ‘_t oz ::fzg;)ozrtz[::yctzmiiterfere in Fhe internal affai.rs. of

triest fls‘h?: creation of Safety Zones was basically a pqlmcal

A .COUH l the application of double standards. It was approprlate to

. Her'e t:gnational community was doing for the Palestim.a'n refugees?

as};v:haztc?::smwere not a matter of international law but a political matter.
Safety

The Delegate of Kuwait stated that the refugee problem was Slasul:glsl)ll
humanitarian in nature. Even though they were not“atl;])artyc otsld ::o o
ey
i d the 1967 Protocol they had done'a. .
i hin Kuwait. He praised the activities of the‘UNHCR
duty of sovereign States

were the re

countries saW

fter refugees wit .
:vhich had done a lot for Iraqi refugees. It was the

the flows of refugees all over the world.
1 St’;)'ge Delegate of Uganda pointed out that in his countrydnea;ly ::11;'1:3;
euges had come back (0 Uginda ot o % L 0 T commendable
for economic reasons. He paid a tribute to el ofliin e
role. He endorsed the view expressed by the Ugandan Prest heed
our was to deal with the root causes of the refugee situation.
nHG: dn?efntt?gngd that the President of Uganda bad per.sonallzi/ t;a:/%le:ncti(;
Somalia to attempt the reconciliation of warring parties and that Ug
had also sent a contingent t0 join the peace keeping force there. y
The initiative of Safety Zones was worth fqnher §tudy. Uganda hals] :ea t
an experience where they were able to prov1d§ with anfalogotl;lzi::(;lomgs
since safety zones for many citizens, who were displaced romf. o
in the North and North-Eastern parts of the country as a result 0 1nsfulrg ) :d
The exercise was possible since there was no general breakdown of law
order in the country. ' L ing
Finally, the committee adopted the following d<?01S1on e rpn an
minor amendments to reflect the role of the Organization for Alrica y

(OAU).
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Indian Ocean.*” The objectives of the Action Plan for the environmentally
sound management of the river basin include number of areas. Broadly,
these areas are: exchange of data, soil erosion, deforestation, drinking water
supply, community participation, health and hydropower irrigation etc,
Further, the following main areas are considered to be elements of the
comprehensive Action Plan: (a) Environmental assessment; (b)
Environmental management; (c) Environmental legislation; (d) Supporting
measures. There are detailed provisions with regard to the implementation
of the suggested Action Plan. The scope of this study, however, relates to
the “Environmental Tegislation”. It provides that “National Laws and
regulations pertaining to the protection and development of the river basin
and its coastal and marine environment should be developed, reviewed,
and, when necessary, expanded, updated or strengthened. The enforcement
of national laws and regulations relating to the river basin and its coastal
and marine resources should be improved, for example with respect to
deforestation, soil and water conservation, rural and urban health and
development planning ,mining and industrial activities, prevention of
pollution of the riverine and marine environment and protection of the
species living there”, It further provides for the “harmonization of national
laws and regulations on the protection and development of river basin
resources”.*

The International Law Commission has also noted that the need to
protect and preserve the ecosystems of international watercourses is also
recognized in the work of international organizations, conferences and
meetings. Some of these agreements, were, for example,* agreements
concerning the environment in general include the 1968 African Conveniion
on the Conservation of Nature and Natural Resources® and the 1985 ASEAN
Agreement on the Conservation of Nature and Natural Resources.’!

47. International Legal Materials, Vol, XXVII, No. 5 September 1988 p. 1109. The Conference of
Plenipotentiaries on the Environmental Management of the Common Zambezi River Systern was
convened by the UNEP; in Harare, Zimbabwe, May 26-28, 1987. All Zambezi basin states were
invited. [t was attended by: Angola, Botswana, Mozambique, Tanzania, Zambia and Zimbabwe.
The Southemn African Development Co-ordination Conference (SADCC) and the South-West Africa
People’s Organization (SWAPO) also participated, with Observers from other States, U.N. bodies,
specialized agencies, inter-govenmental and non-governmental organizations.

48 It proposes a regional convention for this purpose; development of national legislation; technical
asistance and advice on the drafting of national legislation — are the other important features
proposed in the Action Plan.

49. Draft Articles, n. 11, p. 130.

50. Natural Resources/Water Series No. 13. n. 47, p. 20.

51. Draft Articles, n. 11, p. 132.
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Conclusion:

In this preliminary study relating to the Regional System Agreements
three specific areas as enunciated by the International Law Commissioq in
its draft articles have been examined. Due to paucity of legal m.atenals
relating to recent river system agreements in the Afro-Asian region the
effort here was confined to the outlining of major objectives and the principles
incorporated in these agreements. The study examines, as mentioned above,
primaxily the following three areas, namely (a) International Watercourse;
(b) Equitable and reasonable utilization; and (c) Protection and Preservation
of Ecosystems. In the subsequent studies an effort can be made to include
other crucial areas as classified under the draft ILC articles.

It is accepted that the concept of a watercourse or river system is not a
novel one; it has been in usage for a very long time. However, the definition
of a watercourse has undergone significant change. In recent time it has
acquired “a more holistic approach”, in relation to international water
resources management. In addition, the “watercourse” is defined functionally;
that is depending upon the tasks which it had to fulfil in a given context. In
contrast, the principle of “equitable and reasonable utilization and
participation” is more concretely accepted. In its application there may be
large-scale differences; accordingly the ILC has not attached same legal
validity to all the available sources.

It should be noted that the social and economic development of a basin
is closely linked with its fresh waters of all types. While rivers are often
considered as dominant features of a basin, lakes, wetlands, ground water
aquifers and water contained in the soil are also hydrologically important
components of many basins. Therefore, when promoting an environmentally
sound policy of any river basin development, all fresh water components
should be considered. In the future studies emphasis could be laid more on
the river basin development and its linkages with the legal infrastructure
needed for its implementation.
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conditions whereby everyone might enjoy these rights as set out ip
the International covenants on Human Rights.

(c) Toexamine ways and means to improve implementation of existing
human rights standards and instruments.

(d) To evaluate the effectiveness of the methods and mechanisms used
by the United Nations in the field of human rights;

(¢) To formulate concrete recommendations for improving the
effectiveness of the United Nations activities and mechanisms ip
the field of human rights through programmes aimed at promoting,

encouraging and monitoring, respect for human rights and
fundamental freedoms; and

(f) To make recommendations for ensuring the necessary financial and
other resources for the United Nations activities in the promotion
and protection of human rights and fundamental freedoms.

The General Assembly also decided to establish a preparatory committee
for the World Conference, open to all States members of the United Nations
and of its specialized agencies, and with the participation of observers. The
Under Secretary General for Human Rights has been appointed as the
Secretary General of the Conference.

As decided by the General Assembly resolutions 45/155 and 46/116,
the Prepcom should meet for four sessions at Geneva, once in 1991, twice
in 1992, and once in 1993. Each session would last one to two weeks.
Pursuant to this mandate, the Prepcom held its first session at Geneva from
9 to 13 September 1991, marking the actual beginning of the preparatory
process of the Conference. Subsequently, the second and third sessions
were held respectively in March and September 1992. The sessions were
attended by representatives from over 100 states and a large number of
observers from UN bodies, specialized agencies, international organizations
and non-governmental organizations. Ms. Halima E. Warzazi (Morocco)
was elected as the Chairman of the Prepcom.

The fourth and final session of the Prepcom is scheduled to take place
in April 1993 at Geneva.

In view of the importance of the World Conference on Human Rights
and its function, the Commuttee at its 31st Session held in February 1992
in ‘Islamabad’ Pakistan decided to mandate its Secretariat to monitor the
preparatory process of the World Conference, focussed on the issues with
legal implications, and to make necessary studies. It further decided to put
the item, “Preparation for the World Conference on Human Rights”, on the
Thirty-second Session of the Committee.
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i epared by the AALCC Secretariat is aimed at reflecting, as
Th?—i;)tzeihircirrent greparatory process of the World Copference, upto
8PP clus,ion of the Third Session of the Prepcom, and trying to provide
on1 basis for the development of a common positiqn among member
f the Committee on the basic principles concerning the promotion
tion of human rights and fundamental freedoms.

the ©
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Thirty-Second Session : Discussions

At the thirty-second session of the committee, the President. Mr. Abu
Baker Mayanja announced the constitution pf an open-ended Working G;gup
-:ﬁn Human Rights with a core members_hlp of Egypt,.Bangladesh, C m:tj,
.India Japan, Iran, Kenya, Syria, Thailand, Tanzama. and Uganda an
'mm-u,sted with the mandate of preparing a Draft Declz.lratlon or statement to
constitute the AALCC’s contribution to the forthcoming World.Conference
on Human Rights. The representative of Uganda Mr. Lucian Tibaruha was
glected as the Chairman of the Working Group.

The Working Group had before it two basic documents prepar?d by the
?Sécfetariat (1) Preparation for the World Conference on'Hgman Rights and
;5(2_) Draft Working Paper Concemning the General Principles of Human
rngl'lts Other reference documents provided by the mer.nl.)er delegathns
included a Joint Statement of the Attorneys General and Mmlster_s of J‘USUCC
‘of Eastern, Central and Southern African states on the Administration of
-.fnSﬁce and Human Rights issued in Nairobi in October 1992 and the report
‘of the Asia-Pacific Workshop on Human Rights Issues.

The Working Group Meeting was attended by delegates from Egypt,
Bangladesh, China, India, Indonesia, Iran, Japan, Kenya, Syna, Thailand
and Uganda. Zimbabwe and Swaziland attended as observers. The
Tepresentative of the Secretariat Prof. Huang Huikang, Assistant Secre.tary
General introduced the item to the Meeting. He stated that the Secretariat’s
Presentation would be based on two documents namely, (1) Preparation for
the World Conference on Human Rights” and (ii) “Draft Working Paper
Submitted by the Secretariat concerning the General Principles on Human
Rights”. He stated that both the documents were intended to enable member
States to prepare fully for the deliberations of the forthcoming World

- Conference on Human Rights.

He stated that the first document was divided into three parts namely:
Introduction ; (ii) The Present State of Preparations for the Conference,

0d (iii) General Observations.

He also stated that the World Conference is intended to deal with
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crucial questions facing the United Nations in the promotion and protection
of Human Rights. The objectives of the Conference were clearly spelt out
in the General Assembly Resolution 45/155. The main objective is to review
and assess the progress made in this field since the adoption of the Universal
Declaration on Human Rights and to identify obstacles and ways in which
they could be overcome for further progress in the area of human rights.
Prof. Huang informed that the General Assembly had established a
Preparatory Committee (PREPCOM), which is composed of all members
of the United Nations and Observers from the U.N. Bodies, Specialized

Agencies, International Organisations. It was mandated to meet for four
sessions at Geneva.

He then turned to the second document, the draft working paper, which
contained a number of principles that the Committee might wish to adopt
as the Kampala Declaration on Human Rights. He said it was intended to
help member states prepare a joint position on the promotion and protection
of human rights, which will make valuable contribution to the preparation
of the documentation reflecting the final outcome of the Conference.

The meeting thanked the Assistant Secretary General for having given
a lucid exposition of the topic and the brief of the Secretariat.

The Chairman as a representative of his country, presented a position
paper on the preparation for the World Conference. His country’s position
was intended to improve on the Secretariat’s draft of General principles on
Human Rights.

Consensus had emerged in the Working Group after an exchange of
views that the proposed draft Declaration could be based on the AALCC’s
draft with necessary modifications and improvements. Thereafter the
Chairman and the Secretariat were mandated to prepare the draft of the
Declaration. Divergent views were expressed during the discussions. The
Chairman held a series of informal consultations with various delegations
to sort out the differences. Finally the Working Group successfully

reached an agreement on the text of draft Kampala Declaration on Human
Rights.

The report of the Working Group was presented by the Assistant
Secretary General before the plenary. After briefing the proceedings of the
working group, he read out the full text of the draft Kampala Declaration
on Human Rights. Finally, the Assistant Secretary General pointed out that
while the Working Group had unanimously adopted the draft Kampala
Declaration on Human Rights, it had taken note of the Japanese delegation’s

position having reservations on some of its paragraphs, but did not wish to
block its adoption.
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The Delegate of Japan commended the Report of the _Working Group
xpressed a few comments on the Kampala Declaration, annexed to
o port He referred to the relationship between development, human
B Repd democracy he observed that while his delegation understood the
e alf] social and e;:onomic development in ensuring respect for human
v.alue 0h believed that there were certain fundamental freedoms and human
qghts t}?tl should be respected by all countries regardless of the degree of
£ l'“s t]l'tical and economic development. Development should protect and
. lthe human rights of individuals and could not be sacrificed fgr
rorr;(c))tement. Referring to paragraph 8 of the Kampala Declaration he said
?;:teit P\:vould be difficult to consider the right to deve_lop'm'ent as a hurr.lan
right since it was the right of the State and not (?f an individual. _Refemlrllg
aragraph 10 of the Kampala Declaration whlch stated .th.at Wlthou.t the
tr(f):arl)iz,ation of the economic, social and cultural rights, the civil and .po'lmcal
rights would not be guaranteed, he express;d the view that.the' rf:sltqc.tlon o(g
the civil and political rights could not be :|u.st1f'.16d by the 1nd1v151b111t3' and
interdependence between political and civil rights on the one hand an
economic, social and cultural rights on the other. |
As regards the problem of human rights an<.i its relationship \?Vlth thh.e
principle of non-interference in the internal affairs of o.ther countries, his
Government’s view was that since respect for human rights was a W{del)i
accepted principle in international society, it was a .matter of international
concern and could not be regarded as an exclusive internal problem.

He. however, clarified that despite the different views of Japan, 'hlS
delegation did not intend to block the consensus on the Kampala peclaratlf)n.
It requested the Secretariat to keep on record the reservations of his delegation
to that Declaration.

The Delegate of the Arab Republic of Egypt proposed an amendment in
paragraph 6 of the Kampala Declaration.

The Delegate of Tanzania proposed an amendme'nt in paragraph 21 of
the Ka.mpala Declaration and expressed his gratltude. to the Japanese
delegation for not blocking the consensus on the Declaration.

The Delegate of Kenya referred to the views of the Japant?se delegat'lon
and stated that in the process of development in the devel-opmg. countries,
human rights were often violated. However, that was not intentional but it
was due to lack of investment and financial assistance by the developed
Countries. He requested the Japanese delegation to study the Joint Statement
of the Attorney-General and Ministers of Justice of the Eastern, Central.and
Southern African states held in Nairobi in October 1992 which corlltamed
positive and concrete suggestions (o the international community on
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how jurisprudence in the area of human rights could be furthered. He
appealed to the international community to put in more money on reforming
prison facilities.

The President dwelt at length on why the human rights were often
neglected in developing countries and clarified that it was due to lack of
resources and widespread poverty in the developing countries and not because
of any ill-will. He cited an instance of his own country.

The Delegate of Nigeria supported the thrust on the Kampala Declaration
and emphasised that development and democracy were inseparable and
hoped this aspect would be properly projected at the forthcoming World
Conference on Human Rights.

The Delegate of the Libyan Arab Jamahiriya emphasised that there
should be no double standards in the application of human rights and
supported the Kampala Declaration.

The Delegate of India proposed that the Kampala Declaration should be
adopted so that the Secretary General could present it at the World
Conference on Human Rights and report on the conference to the Member
States.

The Delegate of the Republic of Korea observed that for the easy
realization of the universal protection of human rights, the universal
acceptance of the International Covenants on Civil and Political Rights and
the Economic. Social and Cultural Rights was one of the most essential
conditions. He informed the meeting that his country had acceded to these
two covenants in 1990; joined the ILO in December 1991 to assist
international efforts to ensure fundamental rights relating to trade union
activities; ratified the Convention on the Rights of the Child in December
1991; became party to the UN Convention on the status of Refugees; 1951
and its 1967 Protocol, in 1992. He also pointed out that his Government
was planning to accede to other International Conventions. He expressed
the hope that the forthcoming World Conference on Human Rights
would give momentum to enhancing the universal protection and promotion
of human rights.

Following these deliberations, the Plenary formally adopted the Report
of the Working Group on Human Rights and the attached Kampala
Declaration on Human Rights, subject to the reservations of Japan.

The Plenary also formally adopted a decision on this topic, the text of
which is reproduced herewith.
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(ii) Decision on «Preparation For The World
Conference on Human Rights”

Adopted on 6.2.1993

The Asian-African Legal Consultative Committee

Taking note with appreciation of the Brief prepared by the Secretariat
2 the agenda item (Doc. No. AALCC\XXXII\Kampala\93\11.) and the
ort of the Working Group on the subject set up by the Committee at the

&csent session :

1. Decides to adopt the Kampala Declaration on Human Rights, and
requests the Secretary-General to submit the Declaration to the
Fourth Session of the Preparatory Committee for the Wor!d
Conference on Human Rights scheduled to be held in Geneva In
April 1993;

2. Urges Member States of the Committee to speed up their preparatc')ry
process and intensify their efforts to ensure a successful conclusion
of the Conference;

3. Approves the Work Programme concerning the World Conference
proposed by the Secretary-General. The suggested measures and
actions to be taken in this regard during the year 1993 may include:-

a) continue to monitor the ongoing preparatory process of the World
Conference and take an active part in the preparatory meetings and

in the Conference itself;

b) prepare a general assessment of the main outcome of the Conference

inter alia, their legal implications, and follow-up legal aspects, as
appropriate, of the programmes to be launched after the Conference;
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¢) make further studies on the development of international law in

d)

:he field of human rights, including the refugee and humanitarian
aw;

render'appropriate legal assistance to the member States of the
Commlt.tee at their request in the area of national legislation
concerning the promotion and protection of human rights.

pecides to put the item, “World Conference on Human Rights and
its Follow-up”, on the agenda of its Thirty-third Session.

(iii) Secretariat Study : The State of the Preparation
For the Conference

As far as the process of the preparation for the World Conference on
uman Rights is concerned, the attention is drawn to the major items under
onsideration by the Prepcom at its previous sessions. They are : Dates and
ue of the Conference; Draft rules of procedure for the Conference;
Provisional agenda for the Conference and documentation, including the
question of the final outcome; Regional preparatory meetings; Preparation
of publications, studies and documentation for the Conference; participation
of representatives of least developed countries in the preparatory meetings
nd the Conference. The following is a summary of the present State of the
paration for those items.

Dates, Duration and Venue of the Conference

At its first session, on 13 September 1991, the Prepcom, at the invitation
. of the Government of Germany, decided to propose that the World
Conference on Human Rights be convened in Berlin for a period of two
veeks in 1993. The proposal was endorsed by the General Assembly
esolution 46/116 of 17 December 1991. Owing to some new circumstances
N February 1992, the Government of Germany withdrew its invitation to
108t the World Conference. Meanwhile a new invitation was received from
he Government of Austria. The Government of Italy also expressed its
illingness to consider acting as host to the Conference. The second session
the Prepcom therefore recommended to the General Assembly that it
Should reconsider the issue concerning the dates and venue of the Conference.
On 6 May 1992, the General Assembly adopted decision 46/473, in which
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the Assembly, noting with deep satisfaction the decision of the Government
of Austria to invite the World Conference to meet at Vienna, decided that
the World Conference be convened at Vienna for two weeks in June 1993,
During the third Session of the Prepcom, on 14th September 1992, the
representative of Austria on behalf of his government proposed that the
Conference should take place from 14 to 25 June 1993. The Prepcom took
note of this proposal. The final decision on the dates of the Conference will
be made by the General Assembly at its 47th Session.

Draft Rules of Procedure For the Conference

As mandated by the General Assembly Resolution 46/116, the Prepcom
took up the draft rules of procedure for the World Conference on Human
Rights at its Second Session. After a few meetings, the Prepcom reached
consensus on most rules of procedure regarding representatives and
credentials, officers of the Conference, opening of the Conference, conduct
of business, decision-making, subsidiary bodies, languages and records,
public and private meetings, other participation and observers, as well as
suspension and amendments of the rules of procedure. It was, however,
unable to reach an agreement on the number of Vice-Presidents of the
Conference and the qualifications of non-governmental organizations’
participation at the regional preparatory meetings and the Conference itself.
In this context, the Prepcom decided, without a vote, to recommend to the
General Assembly that it should adopt the draft rules of procedure proposed
by the Chairman of the Prepcom with reservations conceming the number
of Vice-Presidents of the Conference and the participation of non-
governmental organizations. Those two outstanding issues were left to be
dealt with at the third session of the Prepcom.

At its third session, held in September 1992, the Prepcom continued its
consideration of the draft rules of procedure for the conference and resolved
all the outstanding issues left by the previous session. About the number of
Vice-Presidents of the Conference, the Prepcom decided that, following the
existing practice of the General Assembly, the number would be 29. The
Prepcom further decided to request the General Assembly to decide how
these offices should be distributed. With regard to the participation of non-
governmental organizations in regional meetings and the Conference itself,
the Prepcom recommended to the General Assembly that it should request
the Secretary General to invite the following non-governmental organizations
to the regional meeting of the Conference : non-governmental organizations

with competence in the field of human rights and/or development which
have their headquarters in the concerned region.
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Consequently, participation of non—govemmental organizations in t:1ael
world Conference was also resolved. It prgvndes that non-ggvern(;nen.th
nizations with consultative status with the ECOSOC and wi
. tence in the field of human rights, and other non-governmf:ntal
R etions which participated in the work of the Prepcom or the regional
orgal_ﬂza may designate representatives properly accredited by them to
mee_tl{lgste asy observers in the Conference, its main committees anq, 2.15
part:glppr?ate any of the Committees or working groups, on questions within
?}?5 scope of their activities. .
Finally, on 18 September 1992, the Prepcom adopted by co;.sel:ltsus e
draft rules of procedure for the World Conference on Human Rights.

Provisional Agenda for the World Conference

Pursuant to the mandate of the General Assembly Resolu'tion 46/1 1h6,
the provisional agenda for the World Conference on Human Rights and the
documentation related thereto, including the que§tlon of the fmal outcome,
was taken up by the Prepcom at its second session. A drafting group was
established for that purpose. From the very begmm'ng, however, vast dlversui/l
of views among the members emerged and remained u‘nresolved. Althoug
intensive debates and consultations, both formal and informal, wer(? beldi
the drafting group was unable to reach an agree.ment on a draft pr(?vmofla
agenda for the Conference. The Prepcom thus decndeq that since consnfieratlon
of the object subject item had not been concluded it would be carried over
to the agenda of the third session of the Prepcom.

The third session of the Prepcom continued to consider as a prionty
item, the outstanding issues concerning the provisional agel?da fc?r tt.1e
Conference. During the General debate, concrete proposals 'for inclusion in
the provisional agenda were put forward. Some dgleggtlons called for
consideration of specific problems such as persistent v1ol'at10n of the human
rights of women, the plight of refugees and other particularly vulnera!)le
individuals as well as filling the gap between developed and developing
countries. Others urged that the provisional agenda should bej as .broad as
possible as that would allow all delegations to pursue the specific issues on
which they wanted to focus. When the general debate was conclud.ed, on 15
September 1992, the Chairman of the Prepcom introduced & Working Paper
containing a draft agenda for the Conference, which reads as follows:
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Working paper submitted by the Chairman of the Preparatory
Committee

Draft agenda for the World Conference on Human Rights

(1) Opening of the Conference.

(2) Election of the President.

(3) Adoption of rules of procedure.

(4) Election of the other officers of the Conference.
(5) Appointment of the Credentials Committee.

(6) Establishment of Working Committees

(7) Adoption of the agenda.

(8) Commemoration of the International Year for the World’s Indigenous
People.

(9) Evaluation of the results achieved and the obstacles to the promotion,
full realization and protection of all human rights and fundamental
freedoms, (including the right to self-determination, the elimination
of foreign occupation, racism, xenophobia, and all forms of racial
discrimination, including apartheid,) with emphasis on the
implementation of human rights standards and instruments and on
the effectiveness of the United Nations machinery.

(10) Consideration of the relationship between development, democracy
and the universal enjoyment of all human rights, keeping in view
the inter-relationship and indivisibility of economic, social, cultural,
civil and political rights. :

(11) Consideration, in conformity with the fundamental principles which
guide United Nations action, of contemporary trends in and new
challenges to the full realization of all human rights, including
those of persons belonging to vulnerable groups.

(12) Recommendations to ensure the effective enjoyment of all human
rights, noting the variety of contexts and taking into account the
universality of these rights and the principles of objectivity and
non-selectivity in the implementation of human rights instruments
and mechanisms.

(13) Recommendations for strengthening international cooperation in the
field of human rights and improving the coordination and
effectiveness of the United Nations activities and mechanisms, as
well as the relationship between international and regional
instruments and mechanisms as appropriate.
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(14) Recommendations to secure the necessary financial and other
resources for United Nations activities in the field of human rights.

(15) Adoption of the final documents and report of the Conference.

The Prepcom then concentrated its deliberations on the workil_mg paper
submitted by the Chairman of the Prepcom. The focus of delibe_ratlons was
whether a list of certain rights and preoccupations, namely, the right to self-
determination, the elimination of foreign occupation, racism, xenophobia
and all forms of racial discrimination, including apartheid, should be specified
in the agenda as did, in square brackets, in paragraph 9 of the working
paper.

Two main trends emerged from the debate. Delegations either urged
that the human rights or the problems listed in the square brackets be
deleted, as the list was far from exhaustive and might give rise to claims of
creating a hierarchy of rights or selectivity. The point in this regard was
also made that, because the phrase “protection of all human rights” was
already included in the paragraph there was’no need to list specific human
rights issues. Others stressed that the words in square brackets should be
maintained, and square brackets be removed, as they reflected the most
important human rights concemns facing the world, as well as rights which

were considered as sacred to the civilized world. In addition, some

delegations proposed that certain additional items such as terrorism and the
human rights of women be added to the list.

Many of the speakers underscored the vital importance for the Prepcom
to achieve, during the third session, an agreed draft provisional agenda.
Otherwise, it would be seriously delaying the preparation for the World
Conference.

As a means for resolving the pending issue, the delegation of Canada
proposed that the square brackets in paragraph 9 of the Working Paper be
femoved and that a footnote be added to the provisional agenda which
would read as follows : “Nothing in this agenda precludes participants from
Taising any issue under appropriate agenda item, or from undertaking
negotiations with the objective of including particular concems in the final
document.” Also in this regard, the delegation of France proposed that the
Phrase under discussion in paragraph 9 of the Working Paper be deleted
and that the Chairman of the Prepcom make a Statement, to be reflected in
the report of the third session of the Prepcom, that at the World Conference
delegations could raise any thematic issue of interest to them and could also
Put forward any such issue during the elaboration of the final document.
The Chairman asked delegations to think about the French proposal. She
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urged them to make every effort to come up with the best solution in orde,
to achieve the highly desired consensus on the draft provisional agenda 5
that session.

The regional groups then held consultations in private on the question,
As the result of those consultations, the Group of Latin American an(j
Caribbean States indicated that, in a further attempt to try to clear the way
they were submitting formally the Working Paper of the Chairman ag d
draft decision of the Prepcom, entitled “Provisional agenda for the Worlg
Conference and documentations, including the question of the final outcome™
The Asian Group submitted to the Prepcom a significantly revised draf{.
provisional agenda for the Conference. In doing so, it stressed that this ney,
proposal had a direct relevance to the questions of human rights. Citing
such issues as foreign occupation, racial and ethnic discrimination and selft
determination, delegations of the Asian Group considered that an officia|
document lacking those points would be a weak one. A detailed document
would ease the task of the Conference and clearly set out the issues it
should address. The Group of Western countries also indicated they were
considering to submit their own proposal on the provisional agenda.
Consequently it seemed that at that time, no compromise could be reached
in respect of the subject-matter.

In an attempt to reach consensus, at the final moment, on the provisional
agenda for the Conference, it was suggested that the Working Paper submitted
by the Chairman be adopted by the Prepcom as the decision of the Prepcom,
and that all other proposals made by the regional groups be attached as
annexes to the decision. This suggestion was considered by many delegations
acceptable. There was, however, significant difference of opinion among
the delegations on the importance to be attached to the annexes. The
delegations of the Asian Group insisted that the proposal of this Group
should have the same weight as the Working Paper of the Chairman. Some
others disagreed. No consensus or compromise could be reached.
Consequently, the Prepcom decided to submit to the 47th Session of the
General Assembly the pending issue for its consideration.

Regional Preparatory Meetings

At its first session, on 13 September 1991, the Prepcom decided, 11
accordance with the objectives and provisions of the General Assembly
Resolution 45/155, to recommend that regional meetings be convened for
each region that so desired with the assistance of the regional commissions
and that those meetings be financed as part of the preparatory work for the
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Conference. The recommendation was endorsed by the General Assembly
s resolution 46/116 of 17 December 1991.

Subsequent to the resolution, the Secretary General of the Conference
has been notified of the desire of the three groups of Latin America, Asia
and Africa to hold regional meetings respectively in San Jose, Bangkok and
Tunis. The Secretary General has also been informed by the groups c.oncemed
of their wishes in regard to the dates and duration of these meetings. The
regional meetings took place in later part of 1992 and early 1993.

As part of the preparatory process for the World Conference, the regional
meetings are expected to focus on ways to enhance the implementation of
human rights norms at the international, regional and national levels, bearing
in mind the human rights aspects considered to be of particular concern to
the respective regions. The provisional agenda of the regional meetings
would be expected to include inter alia issues which relate to the objectives
of the Conference from the perspective of the region concerned.

in it

Preparation of Publications, Studies and Documentations

In its resolution 46/116, the General Assembly requested the Secretary-
General to prepare the following documentation as soon as possible and to
report to the second session of the Prepcom on the progress made on :

(@) A limited number of short, analytical and action-oriented studies on
issues referred to in paragraph 1 of General Assembly resolution
45/155, Commission on Human Rights resolution 1991/30 and in
particular in paragraph 2 of the annex thereto, and also bearing in
mind documentation prepared for, as well as statements made at the
first session of the Prepcom;

(b) Reports of meetings that have been organized under the auspices of
the UN human rights programme pursuant to General Assembly
resolution 45/155;

(c) A reference guide to all UN studies and reports on human rights or
related aspects;

(d) An update of the publication of United Nations Action in the Field
of Human Rights;

(6) An update of the Compilation of International Instruments and
the Status of International Instruments, including texts of regional
instruments on human rights.

An updated report on the status of preparation of publications, studies
and documentation for the Conference was presented by the Secretary General
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to the Prepcom at its third session held in September 1992. According tq
the report, as of the date of the report, research and analysis had beep
nitiated to prepare a reference guide to all UN studies and reports on
human rights and related aspects, and work on the manuscript of such g
reference guide would be completed in the near future. A human rights
bibliography has been under preparation by the UN Library at Geneva and
the Centre for Human Rights, which would be completed in time for the
Conference. The manuscript of the restructured and updated United Nationg
Action in the Field of Human Rights was nearing completion. With
regard to A compilation of International Instruments and the Status of
International Instruments, the collection of materials had been undertaker,
and was also nearing completion. The new version of the compilation
would also include the texts of human rights instruments adopted by regional
inter-governmental organizations with institutionalized human rights
mechanisms.

Unfortunately, owing to the long deadlock in the consideration of the
provisional agenda for the Conference, the studies and documentation related
to most substantial objectives of the Conference, including the document of
the final outcome have made no great progress.

Public Information Activities Relating to the Conference

In its resolution 46/116, the General Assembly decided that the Secretary
General should give the World Conference on Human Rights and the
preparatory process thereto the widest possible publicity and ensure full
coordination of public information activities in the areas of human rights
within the United Nations System.

The Prepcom at its third session had before it a progress report on the
subject. The Prepcom was informed that the Centre for Human Rights, the
Department of Public Information and the United Nations Information
Service at Geneva had been undertaking a comprehensive programme of
public information activities, information materials and promotional activities
in carrying out the decision of the General Assembly, which included
regional and national training courses and workshops, specific information
initiatives to enhance public awareness of the Conference and its preparation,
elaboration of human rights teaching materials, wide dissemination of legal
instruments and other materials related to human rights.

Participation of Representatives of Least developed Countries

To ensure a wide participation by the least developed countries at the
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sreparatory meetings and the World Conference itself, the General Assembly
ocided in its resolution 45/155 of 16 December 1990 to establish a voluntary
fund for that purpose.
Noting that a number of least developed countries had been unable to
send representatives to its first session because of the absence of the voluntary
contributions provided for in General Assembly resolution 45/155, on 10
eptember, 1991, the Prepcom decided to recommend to the General
Assembly to reiterate its invitation for contribution of extra budgetary
resources to meet the cost of participation of representatives of least
developed countries in the preparatory meetings and the Conference itself.
1 further decided that the General Assembly request the Secretariat to
tensify its efforts in this regard.

As of 1 September 1992, the contributions to the voluntary fund were
sceived from the following countries: Australia, China, Czech and Slovak
Federal Republic, Denmark, Finland, France, Germany, Ireland, Kuwait,
‘Morocco, Netherlands, New Zealand, Norway, Sweden, United Kingdom.
e total amount was US $492743 and FF 200000. The financial
squirements of meeting the costs associated with the fund for the remaining
| ieetings in the preparatory process for the Conference and the outstanding
alance was approximately US $450 000. At the third session of the Prepcom,
e Secretary General reiterated his previous appeals to States that might be
n a position to do so to contribute to the voluntary fund.

ganization of Future Session of Prepcom

The fourth and final session of the Prepcom is planned to take place
from 22 March to 2 April 1993 at Geneva. It would be expected that the
Session would concentrate on the substantial items of the provisional agenda
for the Conference, provided it would be adopted by the General Assembly
at its ongoing 47th Session, and documentation related thereto, including
e documents reflecting the final outcome of the conference. The form and
-Ontent of the final outcome will have to be decided by the Prepcom at the
session.

‘seneral Observations

The AALCC attaches great importance to the convening by the United
Nations of the World Conference on Human Rights in 1993. It recognizes
1€ full worth of work done by the Organization since its inception in the
'Omotion and protection of human rights throughout the world. It has to
Tealize, however, that the full enjoyment by everyone of all human rights
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has yet to become a reality. The major obstacles to this goal continue tq
exist. Gross and other violations of human rights have frequently take
place. In addition to the old problems affecting human rights, there have
emerged many new challenges. There is thus urgent need for evaluation of
the past progresses, existing obstacles and new challenges in the promotion,
realization and protection of human rights, formulation of guidelines apg
action plans for the further implementation of human rights, and enhancemen
of the effectiveness of United Nations activities and mechanisms in the arey
of human rights. It is obvious that the forthcoming World Conference oy
Human Rights would provide the international community with a valuabje
opportunity for this challenge. All States should cooperate in preparing for
the World Conference and make every effort to ensure that the Conference
IS a success.

To ensure a successful conclusion of the World Conference, one of the
most important tasks is to prepare a well-oriented agenda for it. In this
regard the Secretariat of the AALCC is of the view that the proposal made
by India on behalf of the Asian Group during the third session of the
Prepcom for the Conference, entitled “Provisional agenda for the World
Conference and documentation including the question of the final outcome”
(A/Conf. 157/PC/L.4), presented a most acceptable provisional agenda. It
featured an appropriate reflection on the objective of the Conference as
indicated in the General Assembly resolution 45/155, a clear setting-out of
the issues that the Conference should address, and made a direct relevance
to the question of human rights, as well as a fair balance among the concerns
of different states and state groups. Such a proposal deserves wide support.
It would be expected that while discussing the subject at its 32nd Session at
Kampala early 1993, the Committee might wish to consider inclusion of a
paragraph or paragraphs in its decision related thereto, in which the
Committee would inter alia give its endorsement to the abovementioned
proposed provisional agenda for the Conference, and appeal to all its member
states to render their full support in favour of the proposal so that it can be
adopted by the Prepcom during its fourth session scheduled to be held 10
March 1993 at Geneva.

With regard to the preparation for the documentation reflecting the final
outcome of the Conference, bearing in mind that a declaration of the WO‘rld
Conference will be expected, the Secretariat of the Committee would like
to recommend to the Committee that it adopted a number of gener"li
principles on the promotion, realization and protection of human right_sv
which would be incorporated in the Declaration. To provide a useful basls
for and facilitate the Committee’s deliberation, the Secretariat wishes 1©

108

0pose the following general principles:

(D

(2

[©)

Human beings are at the centre of the human society. They are,
individually and collectively, entitled to enjoyment of all human
rights and fundamental freedoms in harmony with the human dignity.

It is a sacred goal/common cause/common concerns of the entire
international community to fully realize all human rights for
everyone, without distinction as to race, sex, language or religion.
All governments, organizations and peoples should be encouraged
to make a contribution to the universal respect for promotion and
observation of human rights.

All aspects of human rights, political, civil, economic, social and
cultural rights, are indivisible and inter-related. Each of them is of
the same importance and needs equal attention. The promotion and
protection of one category of human rights should never exempt or
be an excuse from respecting another. In the present situation, it
should be emphasized that the economic, social and cultural rights
should not be neglected. Without the realization of these rights, the
civil and political rights could nct be guaranteed.

Peace and security is a requisite for the full realization of human
rights. Efforts should be made to save present and future generations
from the scourge of wars and armed conflicts, and to maintain
international peace and security in accordance with the Charter of
the United Nations.

Universal realization of the right of all peoples under colonial,
foreign and alien domination to self-determination is a fundamental
condition for the effective promotion and protection of human rights
of such peoples. Thus, the right to self-determination should be
reaffirmed as an inalienable human right. The target should be set
for the elimination of colonialism, foreign occupation and
domination, and effective measures therefore should be taken.

The right to development is also an inalienable human right. The
vital importance of economic and social development to the full
enjoyment of human rights should be further recognized and
underscored. It is undoubted that the existence of widespread poverty
1S a main reason causing the insufficient enjoyment of human rights
by the majority of the humanity. Therefore all States should
Cooperate in the essential task of eradicating poverty as an
indispensable requirement for universal realization of human rights.

Democracy and development are intrinsically linked, and should
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(10)

(11)

(12)

(13)
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not be considered in isolation from each other. While there can be
no development without democracy neither can there be democracy
without development. Democracy cannot be merely an abstract
concept, it should be promoted and strengthened through and in the
process of social and economic development.

The promotion and protection of the rights of vulnerable groups
such as women, children, refugees, disabled, migrant workers and
minorities, should be given special attention and priority.

The current main obstacles to the further progress in the ful]
realization of all human rights could be identified to include inter
alia the followings: threat to peace and security, foreign aggression
and occupation,colonialism, racism, racial discrimination, apartheid,
terrorism, xenophobia, ethnic and religions intolerance and human
rights abuse thereof, denial of justice, including torture, unfair and
unjust international economic order, widespread poverty and
illiteracy, worsening economic situation of many developing
countries, including the disastrous heavy burden of extcrnal debts.
Effective action plans and concrete measures at the international,
regional and national levels to overcome such obstacles should be
sought, adopted and implemented.

The promotion and protection of human rights at the international
level must conform with the principles enshrined in the Charter of
the United Nations, particularly the principles concerning self-
determination, sovereign equality and non-interference in the internal
affairs of other countries.

All people have the right freely to determine, without external
interference, their social, political, economic and judicial systems,
and to pursue their economic development. The systems so
determined should be fully respected by others.

The principle of universality, objectivity and non-selectivity of all
human rights should be established, with a view to avoiding
politicalization of human rights issues, creating of double-standard,
interference in the internal affairs of other countries under the pretext
of human rights and use of human rights as a condition for economic
aids.

Human rights standards suitable to one or some countrics may not
necessarily be applicable to other countries. The application and
implementation of human rights standards should take into account
the existing conditions of each country, including its specific
historical, political, judicial, economic, social, religious and cultural

(14)

(15)

(16)

-

(18)

Wo

tradition and reality, as well as the level of economic development.
This, however, does not imply the dilution of universal human
rights.

Efforts should be made to improve the universal acceptance of
major multilateral human rights treaties, in particular the International
Covenants on Civil and Political Rights, and on Economic, Social
and Cultural Rights. The World Conference should come out with
a clear recommendation that urges all States that have not yet done
so to ratify or accede to the Covenants and other international
human rights conventions.

The public awareness and concerns of human rights should be
enhanced. Citizens should have appropriate access to information
concerning their rights, and opportunity to participate in decision-
making process. States should encourage and facilitate the public
awareness and participation.

Non-Governmental organizations in the field of human rights have
an important role in the promotion of human rights. Their ideals
and activities could be mobilized into the process of realization of
human rights.

With regard to the question of the human rights institutional
mechanism, although necessary new and additional financial and
other resources might be needed, the importance of the most efficient
and effective use of existing resources an mechanisms within the
United Nations system cculd never be over emphasized. The
emphasis on the consideration should be put on the improvement of
the existing institutional mechanisms and on the enhancement of
their better cooperation and coordination.

Any dispute among States arising from concerns of human rights
should be settled through negotiation, consultation or other peaceful
means in accordance with the Charter of the United Nations. The
instruments to be adopted by the World Conference should include
appropriate provisions for the peaceful settlement of disputes.

Since the adoption by the General Assembly of the resolution to convene
_ rld Conference on Human Rights in 1993, almost two years have passed.
A1me is running out. Now time available to the preparatory process of the
Lonference is very limited. In view of the serious situation as mentioned
lier, States should be urged to speed up their preparation and make every
ort to ensure the successful conclusion of the Conference. To this end,
Olitical will and cooperation as well as a harmonious atmosphere are of
al importance.

111



The Kampala Declaration on Human Rights

The Asian-African Legal Consultative Committee

Having held its 32nd Session in Kampala, Uganda, from 1-6 February
1993; ’ ’

.Recalling the provisions of the Charter of the United Nations and the
pnlversal Declaration of Human Rights as well as other internationa]
mstruments in the field of human rights;

.Mindful of General Assembly Resolution 45/155 of December 18, 199(
which inter alia called for the convening of the World Conference on
Human Rights in 1993;

Mindful also of General Assembly Resolution 46/166 and appreciative
of the work of the Prepcom of the World Conference on Human Rights
during the preceding Sessions;

Bearing in mind the forthcoming final Session of the Prepcom preparing
for the World Conference on Human Rights to be held in Vienna in June
1993,

Declares That

1. The Universal Declaration of Human Rights proclaims a common
understanding of all the peoples of the world in the field of human
rights and gives help, guidance and inspiration to humanity in the
promotion of human rights and fundamental freedoms.

2. Since the adoption of the Universal Declaration of Human Rights,
the United Nations has through the adoption of various international
instruments made much progress in defining standards for the
promotion, enjoyment and protection of human rights and
fundamental freedoms. It is an obligation of the members of the
international community to ensure the observance of these rights
and freedoms.

3. The International Covenant on Civil and Political Rights, the
International Covenant on Economic, Social and Cultural Rights,
the Declaration on the Granting of Independence to colonial countries
and peoples, the International Convention on the Elimination of All
Forms of Racial discrimination, Declaration on the Right to
Development as well as other conventions, declarations,
proclamations, decisions, principles and resolutions in the field of
human rights adopted under the auspices of the United Nations, the
specialized agencies and regional intergovernment organizations,
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have created new standards and obligations to which all countries
should conform.

All States that have not yet ratified or acceded to the International
Covenant on Civil and Political Rights, the International Covenant
on Economic, Social and Cultural Rights and other international
human rights conventions should make every effort to do so.

It is the obligation of all members of the international community
to ensure that the principles enshrined in the Charter of the United
Nations and in other international human right instruments are
enforced. All Governments, organizations and peoples should
promote the universal respect and observance of human rights.

Peace and security are not only Human Rights in themselves but
are also a necessary prerequisite for the full realization of all other
inalienable and indivisible human rights. Efforts should be made to
save present and future generations from the scourge of wars and
armed conflicts, and to maintain international peace and security in
accordance with the Charter of the United Nations.

The validity and universality of human rights, whether civil, political,
economic, social or cultural is indispensable and these rights must
be protected, upheld and promoted by all. To this end, all
governments have a special duty to ensure that the constitutions
and laws of their States that relate to human rights are in compliance
with international human rights standards and are observed and
respected.

The right to development is an inalienable human rights. The vital
importance of economic and social development to the full enjoyment
of human rights, should be further recognized and underscored. It is
undoubted that the existence of widespread poverty is a main reason
resulting in the insufficient enjoyment of human rights by the
majority of humanity. Therefore, all States should cooperate in the
essential task of eradicating poverty as an indispensable requirement
for universal realization of human rights.

Sustainable Development and the Environment are intrinsically
linked and should not be considered in isolation from each other.
Sustainable Development cannot be merely an abstract concept and
should be promoted and strengthened through the process of social
and economic development. The human rights to a clean and
salubrious environment requires to be progressively developed and
codified.
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Th e e =
rigt;tsprll]nmp;e of the ln(.ilVlSlblllty and interdependence of human
formma:.ls een .recogmzed and must be given effect in polic
o disasslon. atng ;mplementation. Civil and political rights canno{
ociated from economic, soci
: , social and cultural rights i i
conception as well as universali i  omone
. ity and the satisfactio i
oo : ; n of economi
ial and cultural rights are a guarantee for the enjoyment of civ(i:i

and political rights. None of th ights i
SR S ese rights should be given precedence

The pri e :
hu::, pnrpz;:y 'respohn51b111ty for implementing and giving effect to
an rights is at the national level. Con
: sequently, the most effecti
system or method of promotin g s 10
1 g and protecting these rights h
omoting ast
t,alie into accou'nt the nation’s history, culture, traditions, norms ang
S;isltj:; 'I\‘)l;(le]stle t1s ;o single universally valid prescription model or
. ilst the international communit
y should be concerned
?)t:(_)utt] the obs:rvz(ijnce of these rights, it should not seek to impose
influence the adoption of their criteri
' a and systems on developi
countries. It should be sensitive t i tion
o the unique aspects of each situati
L sho sl situation
and establish impartiality and genuine concern on human rights

problems by objective and i
probiems. )| acceptable factual analysis of events and

T . .

Sheh promotion anq protection of the rights of vulnerable groups

nl],lC a.s. women, chlldrfan, refugees, disabled, migrant workers and
inorities should be given special attention and priority.

The international community should devise effective action plans
and .con-crete measures to overcome the current obstacles to thg full
realllzatlon of hqman rights, namely, threat to peace and securit
f(_)rel.gn. aggression and occupation, colonization, racism raciZi
filsclnmmatlon, apartheid, terrorism, xenophobia, eth;lic and rc;ligious
::,t?;ranfje an.d hu_man rlghts abuse thereof, denial of justice, torture,
'1r'an unjust international economic order, widespread poverty
and illiteracy, worsening economic situation of developing countri
and heavy burden of external debts. = T

The rule (?f law and the administration of justice in every country
shall be' inspired by the principles enshrined in the Universal
Declaratlon of Human Rights and other international human ri i]ts
instruments relating to the administration of justice. :

The international community recognizes the importance of the rule
Qf lE.lW, the independence of the Judiciary and the administration of
justice in the development process. To this end, government

regional and international financial institutions ’and the df)lrll(fr’

17.

18.

19.

20.

21.

community are called upon to give necessary financial resources
and assistance to enable those entrusted with the administration of
justice to carry out their tasks.
ffirms that training, equipment and
State agencies involved in the
he developing countries on the
s end, governments, regional
s and the donor community

The international community a
incentives be provided to those
Administration of Justice within t
basis of their need and request. To thi
and international financial institution
are urged to give the necessary resources.
The international community calls upon States to ensure that Law
Enforcement Officials shall in the performance of their duties respect
and protect human dignity and maintain and uphold humarn rights
of all persons in accordance with international standards enshrined
in the Universal Declaration of Human Rights and international
human rights instruments regarding arrest, prosecution, detention,
imprisonment, protection against torture, cruel, inhuman or degrading
treatment or punishment.
Cooperation between national, regional and international
organizations in the field of human rights should be encouraged by
all peoples of the world.
Non-governmental organizations in the field of human rights have
an important role in the promotion of human rights. Their ideals
and activities could be mobilized into the process of universal
realization of human rights.
The public awareness and concerns of human rights should be
enhanced. Citizens should have appropriate access 10 information
concerning their rights, and opportunity to participate in decision-
making process. States should encourage and facilitate the public
awareness and participation.
The United Nations system in the field of human rights is urged to
use existing mechanisms and resources effectively and efficiently.
The improvement of existing institutional mechanisms and the
enhancement of their better cooperation and coordination should be
undertaken. All the members of the international community are
called upon to coatribute additional financial and other resources
for human rights activities.
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VI. Responsibility and Accountability of
Former Colonial Powers

(i) Introduction

The item ‘Responsibility and Accountability of Former Colonial Powers’
has been on the agenda of the Committee since the Twenty-ninth Session
held in Beijing in March 1990. The subject was taken up following a
reference made by the Government of Libyan Arab Jamahiriya. At that
session, the Committee mandated the Secretariat to examine the legal issues
involved in the consideration of the item. The Secretariat in consultation
and co-operation with the Libyan Government officials prepared a study
which focussed on the Libyan situation in the context of remnants of war
and traced the development of international law in that respect. At the
Thirtieth Session, held in Cairo, in April 1991, the item could not be
discussed due to lack of time.

During the Thirty-first Session, held in Islamabad from 24 January to 1
February 1992, the item was taken up for consideration at the fourth Plenary
Meeting. After a brief introduction by the Secretary-General, the delegates
of Libyan Arab Jamahiriya, DPR Korea, Uganda, Palestine, Ghana, Egypt,
Sierra Leone, Japan and the observer for Italy took the floor. The views
expressed in these interventions differed in regard to approach and future
course of action.

A view was expressed that since the Committee had exhausted its
discussion on the topic, the time was ripe to affirm the AALCC’s position
in the form of a resolution stipulating among other things the norms of
international law which should govern the responsibility and liability of the
former colonial powers to pay compensation for the damage caused to
those countries which were under colonial rule. Another view, while
Tecognising the vastness of the subject, underlined a cautious approach to
deal with the complex issues. Still another view questioned the legal basis
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of such claims and advocated a bilateral approach to find a viable
solution.'

No consensus could be reached. However, the Commiittee in its decision?
adopted on the concluding day reaffirmed the right of all peoples formerly
under colonial rules to receive compensation for damage suffered as a resul't
of colonial rule. It called on former colonial powers to fully and effectively
co-operate with the former colonial people in eliminating the consequences
of colonial rule and providing information on those exiled or detained
during the colonial rule. Further, it called upon the colonial powers to
return to their rightful owners the cultural heritage which was illegally
plundered and removed by colonial Powers. Lastly, the Secretariat was
asked to continue its detailed study on the topic.

In view of the time constraint and inadequate information, the Secretariat
was not in a position to prepare a detailed study for consideration at the
AALCC’s Thirty-second Session. However, a brief note tracing the legal
developments relating to return or restitution of Cultural Property to the
Countries of Origin is set out in the next part of this Chapter.

Thirty-second Session:- Discussions

The Secretary-General while introducing the above item gave brief
account of the background information and the progress of work in regard
to this topic. He pointed out that since the Organization of African Unity
(OAU) had a similar item under study as this one, the AALCC intends to
work in consultation with the OAU. This proposal was placed before the
Committee for its approval. Another issue raised in the Secretariat
Note%Return or Restitution of Cultural Property to the Country of Origin
was taken up. It was stated that there existed already an international
convention dealing with certain aspects of this matter, concluded in 1970
under the auspices of UNESCO and about 26 AALCC Member States were
a party to this convention, individually. The Secretary General observed
that there was a move to prepare another international convention as 2
supplement to the 1970 Convention. He expressed the view that these two
conventions together may provide sound basis to establish legal claims in
regard to the return and restitution of cultural property. Views of Member
Governments were invited on this issue as well.

1. See the Report of the Thirty-first Session, held in Islamabad, from 25th January to | February
1992, PP (172-176). Also, the Verbatim Records PP (132-152).

2. See the Report of the Islamabad Session, Page 113. The delegation of Japan expressed their
reservation on this decision stating that the subject was of highly political nature and was not
appropriate to be dealt within a multilateral legal forum like the AALCC.

118

The Delegate of the Libyan Arab Jamabhiriya referred to the Islamabad
resolution, recognising the responsibility of colonial powers and the right
of the people under colonialism to demand compensation, return of their
cultural heritage and to obtain information about the destiny of t!‘lOSC tho
had been exiled during the colonial period and observed that this subject
was of great concern to the third world countries, as the QAU also has this
topic on its agenda.

He recalled the statement by President Museveni during the inaugural
session, emphasising the importance of this subject in particu.lar and
highlighting the fact that there were many people from Asia and Africa who
had been transported or transferred to other countries to be used as slaves or
forced labourers. Earlier Nigeria had also requested the colonial powers for
compensation for using a large number of her people, taken as slaves by
those countries.

The Delegate of Japan reiterated his Governments position on this
item as stated in previous sessions and placed on record the reservation of
his delegation to the text of the resolution. He stated that since the topic
was of a highly political nature, it was not appropriate to be dealt with in a
multilateral forum like the AALCC especially when the AALCC Agenda
already is too heavy.

The Committee took note of the reservation of the Delegation of Japan
and formally adopted the text of the decision, which has been reproduced
herewith.
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(ii) Decision on ‘“Responsibility & Liability of
Former Colonial Powers”

(Adopted With Reservation of Japan On 5.2.1993)

The Asian-African Legal Consultative Committee.

Taking Note of the Brief Note on the Responsibility and Accountability
of Former Colonial Powers contained in Document No.
AALCC\XXXINKampala\93\9;

1. Requests The Secretary-General to hold consultations with the
Organization of African Unity on the preparation of a joint study
on issues concerning Responsibility and Liability of Former Colonial
Powers.

2. Calls upon the Member Countries to provide relevant instructions
to the Secretariat relating to their claims in regard to the restitution
of their cultural property.

3. Requests the Secretariat to prepare an analytical study on the ongoing
work in this field as well as the need for wider participation in the
1970 UNESCO Convention; and

4. Decides to include in the agenda of its Thirty-third Session an item
entitled “Responsibility and Liability of Former Colonial Powers”



) Secretariat Study : Responsibility and Account-
ability of Former Colonial Powers

-etariat Note :

Over the last two decades the issues concerning return or restitution of
“ultural Property to the countries of Origin have been discussed extensively
the United Nations Educational, Scientific and Cultural Organisation
INESCO) and the General Assembly of the United Nations.' It was under
> auspices of UNESCO, that an International Convention on the Means of
rohibiting and Preventing the Illicit Import, Export and Transfer of
Jwnership of Cultural Property was adopted in Paris on 14 November
'70. The UNESCO established an Intergovernmental Committee for
romoting the Return of Cultural Property to the countries of origin or its
,.titution in case of Illicit Appropriation. This Committee since its
tablishment in 1980 has met seven times and discussed the issues
ncerning Promotion and the implementation of the 1970 Convention.

- The United Nations has been seized with these issues since 1973, when
.‘ _e Initiative of Zaire, an item entitled “Return or Restitution of Cultural
Operty to the Countries of Origin” was placed on the agenda of the

The UNEP has briefly dealt with some aspects of Protection of cultural heritage. The International
Law Commission has examined these issues in connection with its work on Succession to State
rty. As for the regional organisations, the Council of Europe adopted the European Convention
©on the Protection of the Archaeological Heritage signed in London on 6 May 1969. This Convention
‘Wwas subsequently revised on 3 October 1985 and 16 January 1992 (Valetta Convention).
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Twenty-eighth Session of the General Assembly. In the ensuing discussions,
it was recognised that the Paris Convention on the Means of Prohibiting
and Preventing the Illicit Import, Export and Transfer of Ownership of
Cultural Property could play a major role in combating illicit traffic i
cultural property. Although the sphere of its application has beep
international, the main thrust of the Convention, however, has been to
promote bilateral approach on this matter. There are several instances where
the two Parties to the Convention through bilateral negotiations have either
successfully resolved the issue or established the negotiating process.2

The Convention has also encouraged State parties to adopt or strengthen
their national legislation with regard to Protection of their national heritage.
It has helped wider dissemination of information among the State Partieg
and provided assistance to establish national inventory of the cultural objects
of historical importance. More recently, two important initiatives have been
taken to strengthen the implementation of the 1970 Convention. The first
one is the preparation of a draft model bilateral treaty for the prevention of
crimes against cultural heritage. The second one in cooperation with the
International Institute for the Unification of Private Law (UNIDROIT),
which envisages preparation of a preliminary draft convention on Stolen or
illegally exported cultural objects with the objective to supplement the
Private law provisions of the 1970 Convention.

As of today there are 71 States which are parties to the 1970 Convention.
Among them are the following AALCC Member States: Bangladesh, China,
Cyprus, D.P.R. Korea, Egypt, India, Iran (Islamic Republic of), Iraq, Jordan,
Kuwait, Libyan Arab Jamahiriya, Mauritius, Mongolia, Nepal, Nigeria,
Oman, Pakistan, Qatar, Republic of Korea, Saudi Arabia, Senegal, Sri
Lanka, Syrian Arab Republic, Turkey and Tanzania.

The AALCC Secretariat is of the view that the Member States which
had not yet become parties to the 1970 Convention may consider doing so.
The Secretariat would continue to monitor progress in the UNIDROIT and
other forums and prepare further studies without duplicating the ongoing
work.

The Committee may also wish to consider establishing an Expert Group
which could meet during the intersessional period to examine the relevant
issues in the context of Asian-African region and make necessary
recommendations which could provide inputs for the UNIDROIT and
UNESCO meetings on this issue.

2, For instance negotiations between Turkey and Germany for the return of a Sphinx to Turkey and
Istamic Republic of Iran and Belgium for return of archacological collection from necropolis.

With regard to the matters relating to the responsibility of. former colgm;ﬂ
OWETS, the issues involved are complex and need to pe e?(amlneq ext:arllzi:eoifl
poth from the historical perspectives qnd _the emerging 1nlt_;3r_nau(o(r)mAU) o
State responsibility. Since the Orgamsatnon of Afncan nity ek
has on 1ts agenda a similar item, 1t would be desirable to wor ;
i at Organisation. The recently concluded co-ope.ratlon Agreemen
- LCC and the OAU provides a good basis to take such an

ween the AA : :
E ogramme on this agenda item.

initiative to prepare a joint pr




VII. Work of the International Law
Commission (ILC)

(i) Introduction

Under Article 4(a) of the Statutes, the Committee is required to examine
guestions that are under consideration by the International Law Commission
(ILC) as well as to consider the report of the Commission and to make
recommendations thereon to the Member Governments. This traditional
function of the Committee had led to very close working relations between
the Committee and the Commission. It has been the practice that the
Chairman of the Commission attends the Committee’s annual sessions. The
Secretary-General also represents the AALCC during the annual sessions of
the Commission in Geneva.

The cooperation between the Committee and the ILC during the last
three decades has greatly strengthened. The AALCC has played a supportive
role in fulfilling the ILC’s mandate in the codification and progressive
development of international law, through its constructive comments.

The member states of the Committee have been able to formulate
common view point with regard to the ongoing process of reviewing and
€Xamining the customary international law which indeed, needed updating
In many areas. The ties between the two organizations have been fruitful.

Over the years the Committee has endeavoured to promote and develop
legal cooperation among its members with a view to harmonising their
efforts not only from the perspective of the Asian-African states but also in
ensuring that the interests and wider concerns of the AALCC member
States are integrated in the formulation of international legal rules.

This item has regularly been taken up at the Committee’s annual sessions.

The Commission held its Forty-fourth Session in Geneva from 4th May
to 24th July 1992. There were five substantive topics on the agenda of this
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session, namely :
. (1)
(i)  The law of Non-Navigational Uses of International Water Courseg.
(i) ~ State Responsibility.

The Draft Code of Crimes against the peace and security of mankind:

Acts not Prohibited by International Law; and

(v) Relations between States and International Organisations.

Thirty-second Session : Discussions

At the Thirty-second Session of the AALCC the Chairman of the
International Law Commission Mr. Christian Tomuschat recalled the long
standing cooperation between the AALCC and the ILC and said that the
IL.C had at its Forty-fourth Session heard the statement of the Secretary-
General of the Committee on matters of mutual concern. Referring to the
work of the Commission at its previous session he said that it had three
items on its agenda viz the Draft Code of Crimes Against the Peace and
Security of Mankind, State Responsibility and International Liability for
Injurious Consequences Arising out of Acts not Prohibited by International
Law. The Commission had decided to accord priority to the question of the
establishment of an International Criminal Court. The work on that subject,
he said, had proceeded in two phases. In the first phase, the Plenary of the
Commission had considered at length, the report of the special Rapporteur
Mr. Doudou Thiam and after due deliberation had appointed a Working
Group. In the second phase, the Working Group on the Establishment of an
International Criminal Court under the chairmanship of Mr. A. Koroma had
debated on several aspects of the question. The Working Group had
considered such diverse issues relating to the establishment of the proposed
court as the mode of its establishment, its jurisdiction, the substantive law
applicable, the procedural aspects of the cases to be brought before it etc.
At the ead of the deliberations the need for the establishment of an
International Criminal Court had been established and the Commission had
endorsed the recommendations of the Working Group.

Professor Tomuschat sketched the progress of work relating to the
other two items on its agenda viz. State Responsibility and International
Liability for Injurious Consequences Arising of Acts not Prohibited by
International Law. He pointed out that the Commission had not considered
the two items : the Draft Code of Crimes Against the Peace and Security of
Mankind and the Non-Navigational Uses of International ‘Watercourses as
the Commission awaited comments of Member States of the UN on the
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(1iv) International liability for Injurious Consequences Arising Out of

draft articles adopted by the Commission on first reading at its Forty-third

n. |
Sess’ll“(;e Delegate of China stated that the gstablishment of an Int_ernfatlc:rrllgi
:minal Court (ICC) would be a desirable development 1n Tur }
' rlmathening international cooperation to curb and combat the.scourge of
[renbational and transnational crimes. In his opinion, ?he e‘stablls.hmept of
B urt would forestall international disputes arising from diversity of
’Uc‘h : (I:Ocriminal jurisdictions. In his view however, there were qumergus
Fatmnioncernina establishment of an International Criminal Court 1pclud|ng
-::feuiied to uphgld the principles of the Charter of the Umledf l\lllatlons.t'l;)li
lnl'acd the International Law Commission to study all aspects 0 t Tguie:lilnal
be?ore adopting the text of the statute of the proposed International L1

Court. |
i The Delegate of Japan said that his delegation believed that the ILC

should place greater emphasis on progressive development. of Internatl(’)rnlill
w rather than the codification of customary International Law. he
ermmission, in his view, would be expected to add'ress the newly e(;n'ergtll?_g
legal issues of rapidly changing international soqety. He recalle 13 thlz
egard that the AALCC at its Islamabad Sessm_n had rqueste ;
Commission to address the question of the legal regime of Environment.

Referring to the proposed International Criminal Court he said that its
establishment was quite desirable. His delegatvlor_l favoured the mfandal:e
given by the General Assembly to the Comrpns_smn to nroceed w1tl(; :he
drafting of the Statute of an International Criminal Court. He urge Z
‘Commission to ensure that the procedure to be followed py'the propose

‘court would ensure due process, independence and impartiality.

Turning to topic of State Responsibility, he expressed the hop_e thaF the
Commission would expedite the drafting process. In his view,
countermeasures would remain an effective instrument to deal v\_/lth
‘internationally wrongful acts in the absence of the enforcement mechanism
of International Law and that it would be appropriate to regulate; them
rather than shying away. The extent to which countermeasures mlgh_t be
“allowed to be resorted to would be related to the dispute settlement regime.

As regards the topic of International Liability for Injurious C_‘onsequen-ces
Arising out of Acts not Prohibited by International Law, his delegation
noted that the Commission had decided that the topic should be understood
as comprising both issues of prevention and of remedial measures and that
the Commission would give precedence to considering .the issue of prevention
over the question of remedial measures. His del.egatlon wh_lle recogmsclil.lg1
the importance of prevention believed that provisions relating to remedia
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measures should form the core of the topic.

The Delegate of Kenya stated inter alia that the question of the
establishment of an International Criminal Court was not merely an exercise
in jurisprudence but was replete with many political questions. Such
questions as the jurisdiction and competence of the proposed court could be
resolved only after crossing the political hurdle. The universal acceptance
of the statute of the proposed International Criminal Court was one of the
political considerations, he said.

He raised points for consideration relating to the jurisdiction, rules of
procedure and the substantive law to be applied by the proposed court. He
emphasised that the jurisdiction of the court must be universally accepted
and be applicable uniformly.

The Delegate of the Democratic People’s Republic of Korea expressed
the view that formulation of the proposed Code of Crimes against the Peace
and Security of Mankind required to be dealt with continuously. It should
ensure that the mechanism to check criminal acts should have a universal
character.

The Delegate of Syria referred to the item “Non-Navigational uses of
International Watercourses” on the agenda of the ILC which had not been
given consideration by the Commission at its Forty-fourth Session. He
emphasised the concern of his delegation on the draft articles on ‘obligation
not to cause appreciable harm’, “obligation to cooperate”; and the “Regular
Exchange of Date and Information” as adopted by the ILC on first reading.
He pointed out that his delegation had also expressed their concern on the

matter at the Islamabad session (1992) of the Committee.

The Delegate of Tanzania stated that the establishment of an
International Criminal Court was an intricate issue which required
consideration of some basic principles of criminal justice such as violation
of a specific law, the maintenance of peace and preservation of law and
order, the rules of procedure, the rules of evidence; the right to defence and
above all questions relating to both original and appellate jurisdictions. He
expressed the view that the Commission be given more time to further
scrutinise these issues.

The Delegate of the Libyan Arab Jamahiriya expressed his reservation
relating to the establishment of an International Criminal Court, its
jurisdiction and competence and the law to be applied.

The Delegate of India statedinter alia that the Commission should
carefully delimit the scope of the topic “International Liability for Injurious
Consequences arising out of the Acts not Prohibited by International Law.
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On the question of State Responsibility, the delegate stated that the
Commission should carefully provide for the role of peaceful settlement of
disputes, proportionality test, relevance of interim_megsures anq the powers
and functions of multilateral instruments and bodies in the maintenance of
international peace and security of mankind.

At the end of the deliberations, the Plenary formally adopted its decision
on this topic which has been reproduced herewith.
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(ii)

Decision on the ‘“Work of the International Law
Commission at its Forty-fourth Session”

Adopted on 4.2.1993

The Asian-African Legal Consultative Committee

Having listened to the comprehensive statement of the Chairman of
the International Law Commission;

Further, having taken note with appreciation of the report of the
Secretary-General on the work of the ILC at its Fourth-fourth Session.
(Doc. No. AALCCAXXXINKampala\93\1).

1.

Express its felicitations to the International Law Commission on
the achievements of its Forty-fourth Session;

Acknowledges and appreciates the contributions of the Chairman
of the International Law Commission, Professor Tomuschat and
thanks him for the lucid and succinct report that he has presented;

Expresses its appreciation to the Secretary-General for his report
on the work of the International Law Commission at its Forty-
fourth Session, and particularly the progress made on the question
of the Establishment of an International Criminal Court;

Requests the Secretary-General to bring to the attention of the
International Law Commission the views expressed during the
Thirty-second Session of the AALCC; and

Decides to inscribe on the agenda of the Thirty-third Session of the
Committee an item entitled “The Report on the work of the
International Law Commission at its Forty-fifth Session”.

133




























(ix) the safe conduct or immumity from prosecution of persons who,
pursuant to the treaty, could give testimony before the Court.

Implementation of sentences: The most common form of sentence
will be imprisonment, and this raises the question of the place where sentence
of imprisonment will be served. The most obvious solution would be for
sentences to be served in the penal institutions of the complaining state
under conditions not less favourable to the prisoner than those provided ir;
the United Nations minimum standard Rules for treatment of prisoners.

Relationship of a court to the existing extradition system:

A state party to the statute should at least be under an obligation to give
“special consideration” to trial in the international court at the request of
another state party.

An International Criminal Trial Mechanisin other than a court:-

General Assembly Resolution 46/54 (1992) requested the Commission
to examine, inter alia “proposals for the establishment of an international
criminal court or other trial mechanism. One view suggested that these
additional words implied the possibility of the creation of a very flexible
mechanism, albeit at the international level34a simple mechanism, essentially
voluntary in character on which affected states could call in case of need.
According to this view, what was envisaged, at the level of criminal process,
was something more like the Permanent Court of Arbitration than the
Permanent Court of International Justice or its successor, the International
Court of Justice. The Working Group also considered a very flexible system

such as a legal mechanism constituted in advance of the occasion for its
possible use.

. The second option was to reinforce the exercise of national criminal
Ju.risdiction. Such mechanisms night reduce the need for an international
trial mechanisms or they might be supplementary or alternative. One
possibility would be a mechanism which helped to ensure that a national
court, in dealing with an international character, duly applied the provisions
of international law. An example of such a mechanism is the reference

procedure established under Article 177 of the European Economic
Community Treaty.

The third option focused on some form of preliminary international
procedure whereby it would be established that a state had committed a
given international category a crime termed as a crime against the peace
and security of mankind (e.g. aggression, intervention). After that finding
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the trial of individuals for their involvement in the activity could take place
at national level. The international procedure would however be a necessary
prerequisite to a trial, or it could be optional.

Other suggestions included a system of international inquiry or fact
finding, in some way linked to the trial of persons involved in a national
court. But these options in view of the Working Group would not suffice
for international criminal jurisdiction.

Recommendations of the Working Group

The basic propositions recommended by the Working Group were:

(a) Any international criminal court or other mechanism should be
established by a statute in the form of a treaty agreed to by states
parties;

(b) In the first phase of its operations, at least, a court or other
mechanism should exercise jurisdiction only over private persons,
as distinct from states;

(¢) The Court’s jurisdiction should be limited to specified international
treaties in force defining crimes of an international character. This
should include the Code of Crime against the Peace and Security of
Mankind (upon its adoption and entry into force). But it should not
be limited to the Code. A State should be able to become a party to
the Statue without thereby becoming a party to the Code;

(d) The Court or other mechanism would be essentially a facility for
states parties to its statute (and also, on defined terms, other states).
It should not have compulsory jurisdiction, in the sense of a general
jurisdiction which a state party to the statute is obliged to accept
ipso facto and without further agreement; and

(e) The court or other mechanism should not be a standing full-time
body. On the other hand, its constituent instrument should not be a
mere draft or proposal, which would have to be agreed on before
the institution could operate. Thus the statute should create an
available legal mechanism which can be called into operation when
and as soon as required.

The Commission adopted the recommendations of the Working Group
and decided to Annex it to the Report.

The Commission concluded:

(a) that though the ninth and tenth reports of the Special Rapporteur on
the topic “Draft Code of Crimes against the peace and security of
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mankind™ and the debates thereon in the plenary, and through the
report of the Working Group, it had concluded the task of analysig
of “the question of establishing an international criminal court or
other international criminal trial mechanism” entrusted to it by the
General Assembly in 1989;

(b) that the more detailed study in the Working Group’s Report
confirmed the view, expressed earlier by the Commission, that a
structure along the line of that suggested in the Working Group’s
report could be a workable system,

(c) that further work on the issue required a renewed mandate from
the Assembly, and needed to take the form not of still further
general on exploratory studies, but of a detailed project, in the form
of a draft statute; and

(d) that it was now a matter for the Assembly to decide whether the
Commission should undertake the project for an international
criminal jurisdiction, and on what basis.

Conclusion

The idea of a court or other trial mechanism needs to be dealt with
carefully from the point of view of the AALCC member states. There are,
no doubt, various flexible forms of international juridical assistance which
might help some countries, specially smaller countries with limited legal
and judicial resources. These might include the secondment of experienced
judges from related neighbouring legal systems; co-operative regional courts
of appeal; assistance with judicial education and training.

Before the General Assembly authorizes the preparation of a Statute (as
the Working Group recommended) there are certain fundamental points
which need to be clarified :

1) Under the present system of universal jurisdiction which provides
for trial or extradition, perpetrators do not always get punished
because states are either unwilling or unable to comply with the
conventional provisions which in any case are not universal. The
establishment of an International Court will not overcome this
problem unless there is political will to overcome this hurdle.

ii)  Where would the seat of the Court be? Whether it be a permanent
court or an ad hoc mechanism there should be some identifiable
seat for such an important body.

4. 1t may be recalled that Part Il of the Eighth Report of the Special Rapporteur considered by the
Commission in 1990 was of the nature of a questionnaire dealing with the possible establishment
of an international criminal court. See Doc. A/CN.4/430/Add.
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jii) Certain states are reluctant to go into such a venture which in effect
circumvents extradition procedures. There are often disparities in
different legal systems. Some states have abolished death sentence,
some others still have it. For the same crime there is also no
uniformity of punishment. The principle of proportionality not
withstanding, these are some reasons why certain states are reluctant
to extradite and might also not be willing to hand over their nationals
for trial before an International Court. If the court is to function
properly the rules of its procedure should either be framed now or
provisions made for giving the Court powers to make such rules
and to amend them when required.

iv) While Article 38 of Statute of the International Court of Justice has
largely been accepted as the source of applicable law, it is not in
our view necessary to exclude writings of publicists as an additional
source.

v) Last but not the least, in taking up such an important task as the
preparation of a statute of the proposed Court, it is essential that
political will exists at all levels. If this is missing, even if the
Commission succeeds in framing a Statute which satisfied all
requirements, the danger of its being just another Convention like
many already existing whether in force but not abided by should
not be overlooked. Therefore, before embarking upon any further
activity, it is necessary first and foremost to establish that the
international community is ready and willing to have an international
criminal court.

Nevertheless, the Commission needs to be commended for a job well
done. Its conclusions reflected in para 57 are fully supported by the AALCC
Secretariat and merit careful consideration by the General Assembly.

International Liability for Injurious Consequences Arising out of Acts
Not Prohibited by International Law

At its Forty-fourth Session the Commission had before it the Eighth
Report of the Special Rapporteur' Mr. Julio Barboza. The Report, of the
Special Rapporteur, reviewed the status and purpose of the draft articles he
had hitherto proposed and further, indicated that apart from the text of the
first nine draft articles presently before the Drafting Committee the text of
Other draft articles that he had proposed thus far were merely explanatory.
This however, he pointed out, did not apply to the text of draft article 10 on

L. See A/CN. 4/433 and Corr. 1.
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the principle of non-discrimination since the principle of non-discrimination
had generally been supporied by the Committee.

The Eighth Report comprising four parts including an Annex (on
Recommendatory Provisions of Prevention) and an Appendix (Development
of Some Concepts in Draft Articles Appearing in Previous Reports) thus
presented a more extensive examination of the development of the principles
of prevention and included the text of nine draft articles thereon. The
Appendix was an attempt to define the concept of risk and harm more
clearly. The Appendix also proposed the amendments to some other terms.

Introducing the Report, the Special Rapporteur stated inter alia that the
Chapter which the Commission needed to re-cxamine in light of discussions
both at the Commission as well as at the Sixth Committee was one relating
to prevention which was eariier to comprehend now that several international
instruments on the matter had been drawn up and further there was a
growing corpus of legal literature. In this regard he cited several instances
which illustrated the intense legal activity in the field in several fora. He
pointed out that the draft Convention on Civil Liability for Damage Resulting
from Activities Dangerous to the Environment drawn up by the Council of
Europe, was perhaps one instrument which came closest to the work of the
Commission since unlike most of the other Conventions it covered all
kinds of dangerous activities and was not restricted in its scope of application
to any one type of activity.

The main purpose of the Report, the Special Rapporteur stated, was to
transform the obligation of prevention into simple guidelines for
Governments. Whereas reparation had to do with risk, risk could not be
linked with prevention for the simple reason that the kind oi responsivility
called for by activities involving risk was a form of strict liability.

Chapter 1 of the Eighth Report dealt with the question whether the
draft articles should inzlude obligations of prevention together with
obligations of reparation. Obligations of preventicn dealt with procedural
obligations. As a majority in the Commissicn was against keeping procedural
obligations in the text, the Special Rapporteur had incorporated them in an
annex as guidelines for Governments.

Although some members preferred to keep unilateral measures of
prevention as ‘real’ obligations, the Special Rapporteur believed that
obligations of that kind were primary rules whose breach gave rise to state
responsibility. The introduction of State Responsibility, however, made for
a two-fold problem; on the one hand, Governments were extremely reluctant
to become parties to instruments containing clauses on State responsibility.
On the other hand, the difficuities of a procedural nature relating to the
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method for the settlement of disputes and to the court competent to decide
cases concerning relations between States and individuals could not be
ignored. Therefore he had eliminated all obligations of prevention from the
instrument.

The Special Rapporteur stated that whatever the nature of the annex to
which such obligations were confined the question that peeded to be
addressed was whether prevention measures should be treated jointly or
separately. There was only one important difference between measures
relating to a particular activity; the content of the consultation. In the
Rapporteur’s view, all the measures could be jointly treated, Unilateral
measures and legislative and administrative measures imposed on the State
the same kind of burden, regardless of the type of activity concerned.
Because activities with harmful effects caused transboundary harm in the
course of their normal operation, they should not be permitted unless there
was some form of prior consent between the affected States. Activities
involving risk which had been authorised by the State of origin would not
require the prior consent of the States likely to be effected provided that the
State of origin was prepared to compensate them if damage occurred and to
do so within the framework of a regime which recognized, in principle, the
liability of the operator for damage.

An important condition for the legality of an activity which caused or
created the risk of causing transboundary harm as a result of environmental
interference was meniioned in the report of the Experts Group on
Environmental Law of the World Commission on Environment and
Development. For an activity to be lawful, the overall technical and socio-
economic cost or loss of benefits invclved in preventing or reducing such
risks must far exceed in the long run the advantage which such prevention
or reduction would entail. That statement referred to activities which were
not prohibited, regardless of the harm they caused or the risk they created,
because they were useful or even necessary to the 1 life of modern societies,
or if one preferred, to the balance of interests test.

Chapter II of the Eighth Report entitled ‘Annex-Recommendatory
'z rlovisions of Prevention comprised of the text of nine draft articles on the
Principles of prevention. Introducing Part II of his Report the Special
Rapporteur said that those members of the Commission who preferred the
annex approach may wish to express their views on the system proposed in
this part. Draft article addressed to Preventive Measures sets out the first
duty of the State in respect of activities that risk causing or activities
€ausing transboundary harm, and places a State under a duty to assess the
Potential transboundary harm of any activity falling within the scope of the
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topic. It establishes a basic principle : viz. activities having a risk of
causing or activities causing transboundary harm require the prior
authorization of the State under whose Jurisdiction or control they are 1o
be carried out.

The views of members on this draft article were divided. While one
group found the draft article superfluous, the other supported its retention.
In the view of the AALCC Secretariat there is considerable merit in the
second approach.

According to the first view draft article 1 stated the obvious. Activitieg
of the kind covered by the topic also posed threats to the environment, life
and property in the territory of the State of origin itself. Because of these
possible domestic remifications, States normally permitted undertaking such
activities within their territory only with their prior authorization. Such
authorization would normally be granted only after making a careful
assessment of the socio-economic as well as environmental impacts of
those activities. Proponents of this view found two other difficulties with
draft article 1 viz. (1) the requirement of States adopting special legislative,
administrative or enforcement measures interfered with the internal affairs
of States; and (ii) it is not always possible to assess correctly the
transboundary impact of some activities, it is therefore inappropriate to
impose a well-nigh impossible task on the States.

In the view of the members of the Commission supporting the retention
of draft article 1, it was only fair to require States to allow activities that
had the potential of causing transboundary harm to be conducted only after
reviewing their environmental impact assessment. The permit to conduct
such activities should not be viewed as a wholly internal matter where it
posed transboundary potential for harm.

Draft Article 2 on Notification and Information requires notification
and information to States that might be affected by transboundary harm.
The Special Rapporteur believed, that the draft provision did not impose an
unreasonable burden on the States; since information did not entail an
additional effort to investigate beyond what the State had already done.
Where it found it difficult to discern the extent of the probable effects of
that activity, the State of origin, the draft article stipulates, should seek the
assistance of an international organization with competence in the area.

Divergent views were expressed about the main thrust of this draft
article. According to one view draft article 2 stipulated a duty to inform
those who might be harmed by the consequences of one’s activities, a
principle which already existed in internal law. The members who supported
draft article 2 agreed, with the Special Rapporteur, that the duty to inform
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was closely linked to the duty to notify and that it was reasonable to. require
that the notification and information procedure should be followe_d .m cases
where transboundary harm was certain or probable. The prov-lsnon“was
applicable to both activities involving risk and those with harmful effects.
This seems to us as a reasonable approach to mutua! (.Ii?nger. Howevgr,
some preferred the treatment of these two types of activities separgtely in
respect of measures of prevention. Some l.nembers felt that the requirement
of notification and information under article 2 should become mandatory.

The other view did not see any utility of draft article 2 and found it
impractical and felt that if an activity had a risk o‘t snlgrlnflcunt trans‘bo.unfiary
harm, it would be a wrongful act and the State of origin should retram. from
committing it. The practicality of the provision was also doubted, as it was
felt that it would be unreasonable to expect States to refrain from undertaking
Jawful activities because their assessment of those activities revealed a
possible transboundary harm.

Divergent views were also expressed on the requirement that the S.tate
of origin should seek the assistance of competent international organization.
While some members expressed the view that its practicallity was doubtful,
others felt that such a requirement was most helpful. According to the latter
view both regional and international organizations might, in some cases, be
in a better position to supply the States, particularly the developing States,
with technical and financial assistance in respect of, for example, preventive
measures to be adopted. Organizations such as UNIDO, IAEA and the
Indian Ocean Commission were mentioned as examples of useful
international and regional organizations. It was suggested that the provision
defining the role of the international organizations might well be modelled
on Articles 202 and 203 of the United Nations Convention the Law of the
Sea. It was also proposed that this topic should anticipate preferential
treatment for developing States.

Draft article 3 dealing with National Security and Industrial Secrete
incorporates a safeguard clause permitting the State of origin to withhold
information vital to its national security or to the protection of industrial
Secretes. The draft article relies on the good faith cooperation by the State
of origin with other States in transmitting any information that it could
Provide, depending on the circumstances.

This provision may prove to be useful and a positive ¢lement in the
draft and might even encourage States to accept the instrument as a whole.

Draft Article 4 dealing with activities with harmful effects; prior
Consultation represents the first instance of a separate provision relating
only to activities with harmful effects. The draft article is addressed to
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those activities which, in their normal course of operation cause
transboundary harm. Where such harm is avoidable, the State of origin is
obliged to require the operator to take the necessary preventive measures.
However where such harm is unavoidable, no further steps may be taken
without some consultation with the affected States. Affected States may
make counter-proposals regarding the conduct of the activity “with a view
to establishing a legal regime for the activity in the question that is acceptable
to all the parties concerned”.

The members of the Commission who commented on draft article 4
found the purpose of the draft article unclear. According to one view,
expressed in the Commission if the State of origin was aware that ap
activity was going to have harmful effects, it ought to refrain from
undertaking or authorizing it. According to another view, the planned activity
with harmful effects could be very important to the development of the
State of origin and that State might not have any other way to reduce or
minimize the transboundary harm to its neighbours. In such a situation no
purpose would be-served by holding consultations between the State of
origin and the affected State since such consultations are unlikely to lead to
any agreed regime.

If the purpose of prior consultations in respect of activities with harmful
effects, provided for not only in draft article 4 but also in draft articles 5
and 7, is to arrive at an agreed regime which would permit such activities
notwithstanding their harmful effects, it should be expressly stated. It need
also be indicated that such prior consultations might involve either
modification of the original scheme proposed by the State authorizing the
activities or possibly, even some element of compensation for the interests
in other State that would be harmed by those activities. It was suggested
that draft article 4 should make clear that the case of activities whose harm
could be avoided, the object of the consultations was to obtain the agreement
of the affected State regarding the establishment of an acceptable legal
regime of prevention, since the term “‘consultation” was very often used in
cases where there was no obligation to obtain consent. Draft Article 4 must
specify the characteristics of “a legal regime” for which the consent of the
affected States was requested in the case of avoidable harm. In the view of
the AALCC Secretariat this draft proposal while useful might result in
agreed regime and needs careful consideration.

Draft Article 5 on Alternatives to an activity with harmful effects is the
second article dealing specifically with activities with harmful effects where
it is abundantly clear that transboundary harm is unavoidable under the
conditions proposed or that such harm cannot be adequately compensated-
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In such cases, the potentially affected States may 'ask the States of origin to
request from the operator to put forward alte'rnauves which may make. the
activity acceptable. This article is an intermediate step between consultations
and prohibition.

Some members felt that the draft article did not sufficiently protect. the
interest of the affected State and pointed to th? ineffectiveness of the options
that were opei to it. They expressed the view that where transboundary
harm was unavoidable or where it was established th_at. such harm could not
be adequately compensated, simply authorising the injured State to requg@t
the State of origin to review “alternatives which may mak_e the activity
acceptable” was too mild. The draft article should state that if th§ Qperator
was unable to put forward acceptable alterna...es, the State of origin cguld
not authorize the proposed activities. The Secretariat of the AALCC is of
the view that a final decision of this provision would require a careful
reading of the stipulations of draft Articles 4 and 7 as well.

Draft Article 6 on ‘Activities involving risk consultations on a regime’
attempts to address the specific situation of activities involving risk Qf
causing transboundary harm. This article makes clear that one of the main
differences between activities with transboundary harmful effects and those
with the risk of causing transboundary harm is the purpose of the duty of
consultations. Under Draft Article 6, the States concerned, if necessary, are
to consult in order to determine the amount of potential lransboundfiry
harm, any possible modification cf the planned activity, or prevenFive
measures or contingency plans in case of harm. Draft Article 6 also provides
that liability for any transboundary harm caused will be subject to the
articles of the main text of this topic, unless the parties could agree on a
special regime for compensation.

Draft Article 7 on Initiative by the Affected State provides an opportunity
for the affected State to take initiatives when it has reason to believe that an
activity under the jurisdiction or control of another State is causing it
significant harm of creating a risk of causing it such harm. The affected
State may request the State of origin to comply with the provisions of draft
Article 2 of the present Annex. Such a request would be required to be
accompanied by a technical explanation, setting forth the reasons for such a
belief. If the activity proves to be one of those menticned in draft article 1
of the main text, the State of origin should pay for the cost of the study.

Views expressed on this draft article indicated general support for the
idea underlying it. Several members deemed it useful to allow a State
Potentially affected by an activity to initiate consultations, both before or
after the authorization by the State of origin, and even when the activity in
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regularly .to the Conference of Parties about its work. Paragraph 2 of the
same Article enumerates some of the functions of this body which will
include the following:-

a) Pr.ovide assessments of the State of scientific knowledge relagyng to
climate change and its effects;

b)  Prepare scientific assessments on the effects of measures taken in
the implementation of the Convention;

¢)  Identify innovative, efficient and state-of-the-art technologies and
know-how and advise on the ways and means of promoting
development and/or transferring such technologies;

d)  Provide advice on scientific programmes, international co-operation
in research and development related to climate change, as well as
on ways and means of supporting endogenous capacity-building in
developing countries; and

e)  Respond to scientific, technological and methodological questions
that the Conference of the Parties and its subsidiary bodies may put
to the body.

Article 10

. Article 10 provides for the establishment of a subsidiary body for
implementation with a view to assisting the Conference of Parties in the
assessment and review of the implementation of the Convention. This body
would be open to participation by all parties and comprise experts nominated
by the Governments. Apart from making regular reports to the Conference
of Parties, this body would also consider the information communicated by
the Panies to assess the overall aggregate effect of the steps taken by the
parties and carry out reviews as required by Article 4, paragraph 2(d) of the
Convention. Last, but not the least, it would provide appropriate assistance
to the Conference of parties in the preparation and implementation of its
decisions.

This article has to be read in conjunction with article 12 on
communication of information related to implementation. Both the articles
together provide for a mechanism on reporting and reviewing. It is a diluted
form of 'Pledge and Review' mechanism introduced at the third session of
the INC held in Nairobi in September 1991. In view of the strong opposition
from the developing countries, an attempt has been made to soften the
objective to be pursued in this context and instead of providing a sort of
“compliance mechanism”, the idea is to advocate and promote co-operative
arrangement to ensure effective implementation of the provisions of the
Convention.
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Article 11

Article 11 deals another core issue concerning financial mechanism.
Instead of establishing any separate and independent financial institution or
body the Convention only defines the mechanism which would govern the
implementation of the Framework Convention. The financial resources, as
envisaged in the mechanism would be on a grant or concessional basis. The
mechanism would function under the guidance of and be accountable to the
Conference of Parties, which would also decide the policies, programmes,
priorities and e’ligibility criteria related to the Convention. There is no
scope to create any new institution in future to deal with the financial
matters. It is categorically stated that the operation of the financial mechanism
“shall be entrusted to one or more existing international entities”. The
authors of this text did not mention specifically the “Global Environmental
Facility” as the entity responsible for the operation of the financial mechanism
envisaged in the Convention. However, Article 21 dealing with the interim
arrangements, in its paragraph 3 provides that:—

“The Global Environment Facility of the United Nations Development
Programme, the United Nations Environment Programme and the
International Bank for Reconstruction and Development shall be the
international entity entrusted with the operation of the financial mechanism
referred to in Article 11 on an interim basis. In this connection, the Global
Enviroinment Facility should be appropriately re-structured and its
membership made universal to enable it to fulfil the requirements of Article

gl.”

Speculation on whether this interim arrangement would become 'final'
when the first session of the Conference of Parties meets is not a matter of
academic exercise. Much would depend upon the genuine restructuring and
democratization of operation of the GEF. Any cosmetic changes in the GEF
would further disillusion the developing countries which clamoured so hard
during the negotiations in the INC to establish an international climate fund
within the Framework Convention.

It is worth recalling that the basic premise on which the GEF was
launched three years back was a sort of an ad hoc arrangement. This
continues to be reflected in the operation of its Pilot Phase which ends in
1994. In view of the great responsibility which has been thrust upon the
GEF as the key financial authority to initiate and accelerate the financial
Support to the implementation of the Framework Convention on Climate
Change, the Biodiversity Convention and the Agenda 21 programme, it
would be desirable to evaluate its organisational structure, functions and the
Capacity to play this crucial role. The following observations are made
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principally in the context of the Framework Convention on Climate Change.

1) In order to encourage wider participation of the developing countries
and to assist them in the implementation of the commitments envisaged in
the Framework Convention on Climate Change, the availability of financial
resources is of crucial importance. While the Convention also provides for
such financial assistance from other sources such as bilateral and regional,
the GEF will play the key role.

i) It may not be practical to draw an exhaustive list of areas where the
GEF will be expected to meet the financial requirements of the developing
countries. However, broadly, these may include:

a)  to build and strengthen the national infrastructure and the capacity
to monitor the climate change;

b)  to establish administrative and legislative framework to implement
the Convention;

¢)  to prepare national report based on comparative methodologies as
agreed;
d)  totake up the measures to mitigate the adverse effects of the Climate

Change and to meet costs of adaptation to those adverse effects;
and

€) to reimburse agreed incremental cost incurred in relation to
technology and other implementation measures.

Climate Change is one of the Programme areas which the GEF is
currently financing. However, the success of the implementation of the
Framework Convention on Climate Change would very much depend on
how the GEF will be able to allocate substantial financial resources to meet
the new requirements envisaged in the Convention.

It is encouraging to note that most of the OECD countries have indicated
their willingness to commit further financial support to the GEF. In additioon,
it is expected that various United Nations Agencies and other Inter-
governmental and Non-governmental organisations will extend financial
and material support to implement the Framework Convention either directly
or through the GEF. It would be more realistic and fruitful if an effort could
be made to co-ordinate especially in the programme areas of various United
Nations Agencies.

As it is structured today, the operating arm of the GEF is confined to
UNDP, UNEP and the World Bank. The WMO has done commendable
work in the meteorological and climate related areas. It might be worthwhile
to examine how WMO could be usefully involved in the operative role of
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the GEF, particularly in relation to the implementation of the Framework
Convention on Climate Change. The WMO's World Weather Watch, the
Global Atmosphere Watch, the World Climate Programme provide a solid
base which could be used to launch new co-operative programmes. The
national and regional monitoring networks to study climate change
established by the WMO could be utilized and further strengthened, Such
measures would reduce the financial burden of the GEF and avoid
unnecessary duplication.

Article 12

Article 12 entitled “Communication of Information related to
Implementation” is one of the late additions to the text of the Convention.
During INC Meetings, there was considerable reluctance from the developing
countries to support the mechanism of “pledge and review” process. It
appears that in order to make it acceptable this 'mechanism' was placed in
a diluted form and renamed ‘“communication of information”. The article
contains differentiated commitments and time-table for different categories
of State parties to the Convention.

Under Paragraph | each party is required to communicate to the
Conference of Parties, through the Secretariat, information on its national
strategy to deal with abatement of greenhouse gas emissions. In order to
formulate its national inventory, it would use comparable methodologies as
promoted and agreed by the Conference of Parties. In addition, the
information for communication would include a general description of steps
taken or envisaged to implement the Convention and any other relevant
information to achieve that objective.

Paragraphs 2 and 3 stipulate specific commitments of developed countries
parties included in Annex I and II respectively. The communication by the
developed Country Party and each other Party included in Annex I would
also contain a detailed description of its policies and measures on the
mitigation of climate change and a specific estimate of effects those policies
and measures would have by the end of the present decade. Paragraph 3
incorporates additional commitments for State Parties included in annex II.
Their communication would also incorporate details of measures taken in
respect of their financial commitments and assistance to the developing
country parties.

Paragraph 4 makes provision for financial and technical assistance to
the developing country parties who wish to seek such assistance. For that,
they would submit detailed information on the financing of such a project,
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SPZCI'f}c tech.nologles, equipment, techniques needed to implement that project
and, if possible, a.n estimate of all incremental costs and an estimate of th
consequent benefits. ©

Parggraph 5 sets a differentiated time-table for the developed
develqpmg country parties for the first communication to be sent lz;fter Z:}[:d
entry into fqrce of the Convention. Each developed country Party and .
qther Party included in Annex I would transit such communicat)i/on w?t;ll:':h
six months. For parties, which are not so listed the period is three earsl ¥
that' too subject to the availability of financial assistance as env?sa edm?d
Article 4, paragraph 3. There is further relaxation in case of parties tfat o
least developed countries. There is no such commitment for them Thare
would make such communication at their discretion. As regards the fre .ue o
of subs.equent communications, it is left to be determined by the Conlgzre:cy
of Pgrtne_s, which would take into account the differentiated time-table o
out in this paragraph. Paragraph 6 deals with the procedural aspects TShet
Parties Fo the Convention would communicate the information tc‘> the
Secretariat, which in turn would as soon as possible, transmit it to the
Conference of Parties and the concerned subsidiary bodi’es The Confe .
of the Parties may consider further streamlining this proc;edure. e

.Parz‘lgrap.h 7, contemplates an important role for the Conference of
Parties in this Connection. From the very first Session, its endeavour will
be to arrangc? to provide financial and technica] support to the developin
Country Pa.rtles seeking such assistance for compilation and communicalziog
of t‘he required information, as well as in identifying technical and ﬁnancial;

a .
ssistance to carry out related, projects. Further, such Support may be

extended by other parties i i
d by » compelent international organisati
Secretariat itself, grnsations and by the

rovf";rzgraph 8 §qv1s§ges Jjoint communication by a group of parties
E hl ed prior n.otlffcau.on has been made to the Conference of Parties and
tl:l; a C().mmUl?lCZ.itIO'Il .mcludes.inf.ormation on the fulfilment by each of
€ parties of its individual obligations as party to the Convention. Further

detailed guidel; i i
Bhing g nes in this respect would be adopted by the Conference of

g dﬁ’:rgiiar;:aga;t)rgtects the confidentiality of information communicated
5 )(/:a Party to the anvention. Based on the criteria
e sz e .onference. of Parties, a party may designate any
et o inr;n;mca?ed by' it as cqnﬁdential. The Secretariat would

mation to 'protect its confidentiality before making it
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Lastly, paragraph 10 provides that any party desirous of making its
communication public could do so at any time. The Secretariat is also
entitled to make communications by the parties publicly available provided
such communications have not been designated as confidential in accordance
with the provision laid down in paragraph 9.

In our view article 12 follows a practical approach and its faithful
implementation would enhance the credibility of the Convention. So long
as it safeguards the national interests of the developing countries and prevents
the backdoor entry of the 'pledge and review' mechanism, there is no fear of
any intrusion on their national sovereignty. The flexibility, differentiated
time-frame and the measures to provide technical and financial support go
a long way in meeting the concerns of the developing countries. It is
envisaged that the Conference of Parties would lay down further guidelines
for subsequent communications, joint communication by a group of countries
and the criteria for safeguarding the confidentiality of the information.
However, it would be desirable that the Conference of Parties would also
lay down the detailed guidelines to provide technical and financial support
to the developing country parties. This would avoid undue scrutiny of a
State party individually and strengthen the commitments by the developed
country parties. A review of national strategy should be confined only to
assessment of programmes and measures. If such a review takes a shape of

‘control’ or ‘monitoring’, it would create resentment and frustration among
the developing country Parties to the Convention.

Article 13

Article 13 entitled “Resolution of questions regarding implementation”
is a novel provision. The basic purpose is to provide some measures to deal
with a situation where disagreement might arise between the two or more
parties on any matter related to the Convention in an amicable way. During
the course of the discussion in the INC on this article, most of the developing
countries were reluctant to support the idea. The sponsors of this proposal,
however, could not substantiat whether it is an alternative to the provision
on settlement of disputes or it would be a supplemment to the procedure
envisaged in Article 14. it is expected that the Conference of Parties at its
first session would give consideration to the establishment of a multilateral
consultative process which would be available to the parties on their request
for the resolution of questions regarding the implementation of the
Convention.

Article 14

Article 14 deals with the settlement of disputes. Basically, it is modelled

247



on the Vienna Convention on the Protection of Ozone Layer. Unfortunately,
very little discussion was held on this important article during the INC
meetings. The text, as incorporated, envisages that in the event of a dispute
between two or more State parties concerning the interpretation or application
of the Convention, first an attempt could be made to seek a settlement of
the dispute through negotiation or any other peaceful means as determined
by the parties in question. Alternatively, it provides for submission of such
a dispute to the International Court of Justice or to a specially created
Conciliation Commission. It is also envisaged that the Conference of Parties
would adopt procedures for arbitration as soon as practicable which could
be included as an annex to the Convention.

Final Clauses

As for the final clauses, the Convention follows the established provision
in other international Conventions such as the 1985 Vienna Convention on
Protection of Ozone Layer or the 1989 Basel Convention on the
Transboundary Movement of Hazardous Wastes and their Disposal. During
the INC meetings, there was hardly any controversy on these provisions.
The only issue on which there was disagreement was the requisite number
of ratifications to bring the Convention into force.

Article 15

Article 15 sets out the procedure for amendments to the Convention.
Any party may propose amendments to the Convention. The Secretariat
would inform of such a proposal to all other parties at least six month prior
to their consideration by the Conference of Parties at its ordinary session.
The Conference of Parties would make every effort to adopt the amendment
by consensus failing which by a three-fourths majority vote of the Parties
present and voting at that meeting. The adopted amendment would be
communicated by the Secretaniat to the Depository, who in turn would
circulate to all Parties for their acceptance. The amendment would enter
into force for those parties having accepted it on the ninetieth day after the
receipt of acceptance by at least three-fourths of the Parties to the Convention.

Article 16

Article 16 deals with the adoption and amendments of annexes to the
Convention. Annexes would form an integral part of the Convention
comprising lists, forms and other material of a descriptive nature covering
scientific, technical, procedural or administrative matters. The procedure

for adoption and entry into force of annex is similar to that of procedure for
amendments. However, a party may notify the Depository, in writing, of its
non-acceptance of the annex. Subsequently upon the withdrawal of such
notification, on the ninetieth day, the annex would enter into force for that
Party. Lastly, if the adoption of an annex or an amendment to an annex
involves an amendment to the Convention, that annex or amendment to an
annex would not enter into force until such time as the amendment to the
Convention enters into force.

Article 17

Article 17 is concerned with adoption of Protocols. The text of any
Protocol submitted within six months would be adopted by the Conference
of Parties at any ordinary session. Each Protocol would prescribe the
requirements for its entry into force. Only parties to the Convention would
be parties to a Protocol and only they would take decisions concerning that
Protocol.

Article 18

Article 18 provides that each Party would have one vote except in case
of regional economic integration organisations which would exercise their
right to vote with a number of votes equal to the number of their member
States that are parties to the Convention, provided any of their member
States have not exercised such right to vote.

Article 19

Under Article 19, the Secretary-General of the Untied Nations has been
designated as the Depository of the Convention and any Protocols adopted
subsequently.

Article 20

Article 20 states that the Convention would be open for signature by
States Members of the United Nations or any of its Specialised agencies or
that are parties to the Statute of the International Court of Justice and by the
regional economic integration organisations at Rio, during the UNCED,
and thereafter at United Nations Headquarters in New York, from 20 June
1992 to 19 June 1993. It will be recalled that an impressive number of 155
States and the EEC signed the Convention in Rio. An additional State on
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29th June signed the Convention. Following is a list of States which have
signed the Convention:—

Afghanistan, Algeria, Angola, Antigua and barbuda, Argentina, Armenia,
Australia, Austria, Azerbaijan, Bahamas, Bahrain, Bangladesh, Barbados,
Belarus, Belgium, Belize, Benin, Bhutan, Bolivia, Botswana, Brazil,
Bulgaria, Burkina Faso, Burundi, Cameroon, Canada, Cape Verde, Central
African Republic, Chad, Chile, China, Colombia, Comoros, Congo, Cook
Islands, Costa Rica, Cote d'Ivoire, Croatia, Cuba, Cyprqs, Democra%ic
People's Republic of Korea, Denmark, Djibouti, Dominican Republic,
Ecuador, Egypt, El Salvador, Estonia, Ethiopia, Finaland, France, ngon,
Gambia, Germany, Ghana, Greece, Guatemala, Guinea, Guinea—Blssal.J,
Guyana, Haiti, Honduras, Hungary, Iceland, India, Indonesia, Iran (Islamic
Republic of), Ireland, Israel, Italy, Jamaica, Japan., Jordan, Kazakh.sFan,
Kenya, Kiribati, Latvia, Lebanon, Lesotho, Liberia, Libyan Aratf Jamahl.rlya,
Liechtenstein, Lithuania, Luxembourg, Madagascar, Malawi, Maldives,
Malta, Marshall Islands, Mauritania, Mauritius, Mexico, Micropesia
(Federated States of), Monaco, Moldova, Mongolia, Morocco, Mozgmblque,
Myanmar, Namibia, Nauru, Nepal, Netherlands, New Zea]z.md, Nicaragua,
Niger, Nigeria, Norway, Oman, Pakistan, Papua New Gumea,. paragugy,
Peru, Philippines, Poland, Portugal, Republic of Korea, Romania, R.uss.lan
Federation, Rwanda, Saint Kitts and Nevis, Samoa, SaoTome and Principe,
San Marino, Senegal , Seychelles, Singapore, Slovenia, Solomon Islands,
Spain, Sri Lanka, Sudan, Surinam, Swaziland, Switzerland, Swedpn,
Thailand, Togo, Trinidad and Tobago, Tunisia, Tuvalu, Uganda, Ukrz.ime,
United Kingdom of Great Britain and Northern Ireland, United Repgbllc of
Tanzania, United States of America, Uruguay, Vanuatu, Venezuela, Vietnam,
Yemen, Yugoslavia, Zaire, Zambia, Zimbabwe and EEC.

Article 21

Article 21 provides for the interim arrangements prior to entry Into
force of the Convention. The INC Secretariat which was established pursuant
to General Assembly Resolution 45/212 of 21 December 1990 w9uld
continue to provide secretarial functions as envisaged in Article 8 of tht?
Convention. The Intergovernmental Panel for Climate Change (IPCC) _ha?
been requested to respond to the need for objective scientific and technica
advice. Other relevant scientific bodies could also be consulted for such
advice and informtion. Lastly, the Global Environment Facility (GEF) has
been designated on an interim basis as the intematiopal en.tlty entrusted
with the operation of financial mechanism referred to in Article 11. It has
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however, been suggested that GEF should be appropriately restructured and
its membership made universal to fulfil the requirements of Article 1],

Article 22

Article 22, paragraph 1 provides that the Convention would be subject
to ratification, acceptance, approval or accession by States and regional
economic integration orgnisations. It would be open for accession from 20
Jung 1993. i.e. the day after the date the Convention is closed for signature.

Paragraphs (2) and (3) deal with the matters relevant to regional economic
integration organisations in this context.

Article 23

Under Article 23, the Convention would enter into force on the ninetieth
day after the deposit of fiftieth instrument of ratification, acceptance, approval
or accession. During the INC meetings the views differed in regard to the
number of ratifications required for the entry into force of the Convention.
The figure 50 was considered by some too high and while few delegates
suggested that besides the criteria of number, other considerations such as
per capita gas emissions should be taken into account.

Article 24

Article 24 rules out making of any reservations to the Convention.

Article 25.

Under Article 25 any party may withdraw from the Convention at any
time after three years of its entry into force. A written notification would be
effective one year after such notification or on such later date as specified
in the notification. Any party wihich withdraws from the Convention would
be deemed to have withdrawn from any Protocol to which it is a Party.

Article 26

Provides that the texts of the Convention deposited with the secretary-
General of the United Nations in Arabic, Chinese, Enligh, Frensh, Russian,
Spanish are equally authentic.
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III. General Observation

The successful completion of the work of the Intergovernmenta]
Committee on Framework Convention on Climate Change was undoubtedly
a significant achievement.

Although the final text represents only a 'package deal' and the
Convention as a whole fell short of expectation of several delegations on
many counts, nevertheless it is a significant first step. It provides a basis on
which other measures have to be built.

Global warming poses environmental threat of unprecedented nature.
However, the uncertainties in predictions in regard to the timing and
magnitude due to lack of adequate understanding of the phenomenon and
other material evidence have to be taken into account. The IPCC has made
tremendous contribution in establishing the scientic basis of the Convention.
It is hoped that the six tasks agreed on at the Fifth Session of the IPCC
(Geneva, March 1991) would be completed in time. Such information would
be useful in adopting of further measures to implement the provisions of
the Convention.

Due to the generous financial assistance provided by the INC,
representatives of a large number of developing countries were able to
participate at the INC Session. This helped them immensely to increase
their awareness and get first hand information about the problems of climate
change and the measures to tackle them.

It is heartening to note that as many as 155 States including the EEC
have signed the Convention at Rio during the UNCED in June 1992. Some
of the States which have not yet signed the Convention have however
expressed concern and dissatisfaction over certain provisions in the
Convention. Some States have expressed serious reservations regarding the
provisions on specific commitments. The fossil-fuel producing countries
are concerned that in the implementation of the Convention they might
have to pay a price higher than others due to repercussions inherent in the
implementation process. Although the provisions dealing with special
situations take into consideration this aspect, however, it is not quite
satisfactory to them. Much more has to be done to allay their concern and
to bring them in the Convention's fold. The first and foremost important
thing, therefore, is to win their confidence and make the Convention
universally acceptable. It is not the intention to suggest that the Convention
should be amended at the very first instance. The present text is flexible
enough to accommodate the genuine concerns of many of nonsignatories-

In the present text of the Convention the provisions concerning financial
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mechanism and transfer of technology to the developing countries need to
be strengthened. The developing countries have lost the battle to secure any
firm commitments from the developed countries in respect of these two
matters. The vague assurance and feable attempts would not soothen their
feelings.

It is a matter of satisfaction that the resolution on interim arrangements
adopted by the INC along with the text of the Framework Convention
considered it essential to involve in future negotiations all participants in
the JNC irrespective of whether they are signatories to the Convention or
not. This would avoid any discrimination and leave the doors open for
constructive negotiations in the crucial phase of future of negotiations. It is
expected that the General Assembly at its forty-seventh Session will endorse
the Report of the INC fifth Session and recommend the convening of INC
Sixth Session probably in early December this year to intiate necessary
arrangements to be made for the preparation of the first Session of the
Conference of the Parties as specified in the Convention.

The Convention would come into force on the nineteenth day after the
date of deposit of the fiftieth instrument of ratification, acceptance, approval
or accession. Further as provided in Article 7 the first session of the
Conference of Parties would be held not later than one year after the date of
entry into force of the Convention. The first session of the Conference of
Parties would have an exhaustive agenda for consideretion. A tentative list
of items as deduced form various provisions of the Convention might
include :

(i)  Adoption of the rules of procedure of the Conference of Parties as
well as those of the subsidiary bodies established by the Convention.
These procedures will include decision making procedures for matters
not covered in the Convention (Atricle 7.3)

(i) Designation of a Permanent Secretariat and necessary arrangements
for its functioning. (Article 8.3)

(iii) A review of the adequacy of the specific commitments undertaken
by the developed country parties

(iv) Review of the information communicated by the developed countries
parties on their policies and measures related to mitigation of climate
change (Article 4.2(b)

(v)  Approval of methodologies for calculation of emissions by sources
and removals by sinks of greenhouse gases (Article 4.2(c)

The success of the first session of the Conference of the Parties would
Very much depend on the preparatory work undertaken during the inerim
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period until the Convention comes into force. It is good that the INC and
the IPCC are actively involved in this process. It would ensure continuity
and avoid the hassles involved in establishing a new set-up.

The General Assembly at its Forty-seventh Session will consider the
nesessary arrangements required for continuation of the functioning of the
INC, including the financial aspects. It would be desirable if the expenses
during the interim period could be met by the resources generated by the
implementation mechanism of the convention itself. The United Nations is
already facing serious financial crisis. Such a move would lessen the burden
on the United Nations.

The Global Convention on Biological Diversity

I. Background

Bio-diversity or biological diversity can be defined as the total sum of
life's variety on this planet, expressed at the genetic, species and ecosystem
levels.! According to scientists, this variety is now declining at an
unprecedented rate as a result of man's activities. Estimates of the rate of
loss are uncertain, but in the case of certain species of animals, recent
projections indicate a loss of between 20 and 50 per cent of species by the
year 2025 if the present trends continue.?

The reasons for growing international concern about this loss include :
(1) the recognition of the moral imperative for the other species to co-exist
with man as in no case man can exist in isolation from the rest of the
natural world: (ii) bio-diversity is perceived as having an enormous value,
both actual and potential: (iii) the rate and extent of loss is uncertain, but
appears to be very rapid: and (iv) the loss is irremediable. As a result, there
is mounting public awareness and pressure in the developed contries about
the need to conserve bio-diversity which is reflected in higher political
priority being attached to conservation issues. Insofar as developing countries,
who happen to be the repository of bulk of the biological resources, their
chief concern is that the commercial exploitation of their biological resources
is proceeding without corresponding monetary compensation. They lack
capacity as well as economic incentives to conserve biological diversity for

1. UK. Department of Environment. Conserving the world's Biological Diversity : How can Britain
Contribute? (June 1991)

2. UK. Department of Environment and the Department of Trade and Industry. Conservation of
Biological Diversity-The Role of Technology Transfer (London, Touche Ross, July 1991)
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future generations, but are forced to incur costs including foregone revenues
from alternative uses where conservation is attempted. It is ironic that the
areas of greatest biological diversity or importance are located in the
developing countries and in areas threatened by population pressure or
instability.

The developed countries can help themselves, but the developing
countries need substantial help in the form of financial and technical
assistance if they are to be able to conserve their biodiversity. Moreover,

_the resources needed to tackle such a stupendous task are concertrated in
Europe and North Ametica, which together have roughly 78 per cent of the
world's ecologists and 78 per cent of the world's insect taxonomists. Only 5
per cent of active researchers are found in Africa and South America and
around 5 per cent in the Oriental tropics-all areas of great terrestrial
biodiversity . In view of this situation, the conservation of biodiversity has
become a key planetary responsibility.

It was in recognition of this international concern that the UNEP
Governing Council, in its decisions 14/26 and 15/34, stressed the need for
concerted international action to conserve biodiversity by inter alia
formulation of a comprehensive international legal instrument, possibly in
the form of a framework Convention. The Governing Council, accordingly,
established an ad hoc Group of Experts on Biological Diversity which held
its first session in Geneva in November 1988. The second session of the ad
hoc Group was convened in Geneva in February 1990 to advise further on
the content of a new international legal instrument, with particular emphasis
on its socio-economic context. The Group requested the Executive Director
to begin a number of studies as a means of responding to specific issues in
the process of developing the new legal instrument. These studies covered:
biodiversity conservation needs and costs: current multilateral, bilateral and
national financial support for biological diversity conservation: and analysis
of possible financial mechanisms; the relationship between intellectual
property rights and access to geneticresources; and biotechnology issues.
The results of these studies were presented to the ad hoc Group at its third
session which was held in Geneva in July 1990. At that session. the ad hoc
Group advised further on, inter alia, the contents of elements for a global
framework legal instrument on biological diversity. The Group agreed that
in dealing with the issues of costs, financial mechanisms and technology
transfer, the broad estimates of costs involved should be accepted. However,
the Group maintained that the complex issues involved in biotechnology

3. Clark and Juma. Biotechnology for Sustainable Development-Policy Options for Developing
Countries (African Centre for Technology Studies, Nairobi, 1991)
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transfer required further expert examination before the set of elements
covering the issues could be agreed. Accordingly, an expert meeting of the
open-ended Sub-working Group on Biotechnology, which was held in Nairobi
in November 1990, discussed issues relavant to biotechnology transfer,
mainly the scope of biotechnologies to be included in the proposed
Convention and ways and means for their transfer to developing countries.

The outcome of the three sessions of the expert group and the Sub-
Group on Biotechnology showed that there was an urgent need for an
international instrument for the conservation of biological diversity
encompassing it at three levels: intra-species, inter-species and ecosystems,
including both in situ and ex situ conservation. It was clarified that certain
issues might need to be considered in separate protocols and that, if possible,
these protocols should be negotiated concurrently with the Framework
Convention. It was agreed that the proposed Convention should contain
firm funding commitments. Biotechology transfer was recognized as an
important element in the planned instrument, with a potential to contribute
to improved conservation and sustainable utilization of genetic diversity.
The experts also agreed that the access to genetic resources should be based
on mutual agreement and full respect for the permanent sovereignty of
States over their natural resources and that an innovative mechanism that
facilitated access to resources and new technologies should be included in
the legal instrument.

Subsequently, the UNEP Governing Council by its decisions 15/34 and
SS. I1.5 appointed an ad hoc Working Group of Legal and Technical Experts
with a mandate to negotiate an international legal instrument for the
conservation of biological diversity. At its first session held in Nairobi
from 19 to 23 November 1990, the group focussed on the elements for
possible inclusion in a global farmework Convention on Biological Diversity.
On the basis of its consideration of these elements the session reguested the
UNEP Secretariat to prepare a draft Convention on Biological Diversity
which was presented to the second session of the ad hoc Working Group
held in Nairobi from 25 February to 6 March 1991 (UNEP/Bio. Div./WG/
2/2/2). The second session discussed parts of the draft Convention and
identified a number of issues for further clarification with the help of notes
to be prepared by the UNEP Secretariat. It made recommendations to the
Secreteriat on the revision of the draft Convention. The Session also
requested the Executive Director to convene a meeting of a regionally
balanced group of lawyers (Lawyers' Meeting) to review the draft Convention
as revised by the Secretariat. The session also made important decisions on
procedural and organizational matters; adopted its rules of proceddures; and
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elected its officers; established two sub-working groups assigning each
group with specific parts of the draft Convention.

The UNEP Govening Council, at its sixteenth session, by decision 16/
42 renamed the ad hoc Woriking Group of Legal and Technical Experts on
Biological Diversity as the Intergovernmental Negotiating Committee (INC)
for a Convention on Biological Diversity clarifying that the change of name
did not mean a new negotiating body nor affect the continuity of the
process of elaborating the Convention. The INC was split into two working
groups. Working Group I was assigned almost two-third part of the Draft
Convention. Working Group II was allotted specific draft articles which
consitituted the heart of the Draft Convention. The successful elaboration
of the Convention depended upon agreement being reached on the issues
which were being tackled by Working Group II. Those included access to
genetic resources; access to and transfer of technology including
biotechnology; and financial resources and funding mechanisms.

The first session of the INC was held in Madrid from 24 June to 3 July
1991: the second session in Nairobi from 23 September to 2 October 1991;
the third session in Geneva from 25 November to 4 December 1991; the
fourth session in Nairobi for 6 to 15 February 1992, and the fifth and final
session in Nairobi from 11 to 19 May 1992 at which the text of the
Convention on Biological Diversity was eventually finalized. Subsequently,
the Convention was put up for signatures at the United Nations Conference
on Environment and Development (UNCED) held in Rio (Brazil) where it
was opened for signatures from 5 to 14 June 1992. The Convention is now
open for signatures at the United Nations headquarters in New York until 4
June 1993.

As of 29 June 1992, the Convention had received 157 signatures. From
amongst the Member States of the AALCC, 35 States have signed the
Convention. These are as follows:

Arab Republic of Egypt, Bangladesh; China; Cyprus; Gambia;
Ghana; India; Indonesia; Iran; Japan; Jordan Kenya; DPR Korea;
Republic of Korea; Kuwait; Malaysia; Mauritius; Mongolia; Nepal;
Nigeria; Oman; Pakistan; Philippines; Qatar; Senegal; Sri Lanka;
State of Palestine; Sudan; Tanzania; Thailand; Turkey; Uganda;
United Arab Emirates; Yemen; and Botswana.

The non-signatory AALCC member States are Irag; Libya; Saudi Arabia;
Sierra Leone; Singapore; Somalia; and Syrian Arab Republic. Significantly,
the USA, the largest economy in the world, did not sign the Convention.
Lack of patent protection is stated to be the main reason for which the USA
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ongoing Uruguay Round negotiations under the GATT auspices related to
Trade Related Intellectual Property Rights (TRIPs). GATT is strictly speaking
not the forum for discussing the question of intellectual property for which
there are separate fora such as WIPO. The reason why the US was
nevertheless interested in bringing intellectual property into GATT is because
by linking it with trade, it gives the US the possibility of retaliatory action
which would not have been possible in other fora.

Patenting, the most familiar form of IPR, until very recently only applied
to inventions which were applicable in industry. Earlier even in the western
countries, society had prevented this kind of monopolization of knowledge
being extended to important areas such as treatment of diseases and
agriculture. But over the years, the idea of intellectual property has started
being extended to plants also. A special type of property right adapted to
plants was created which is known as plant breeders’ rights (PBRs). With
the takeover of the seed companies by the multinational corporations and
the coming of biotechnology, there is now a demand for a stronger monopoly
of Plant Breeder Rights. Under these rights the farmers will be prevented
from using the variety to develop new varieties for 20 years for which the
right might be granted. Since patents give the possibility of making unlimited
number of claims, it gives the multinationals the opportunity to claim not
only individual varieties but also charactertstics and even species and genera.
Already patents have been given for plants in the US and Europe; in 1985
in the US and 1989 in Europe. The home countries of these multinationals
have taken a stand supporting the Plant Breeders Rights in various fora. In
the TRIPs negotiations as well as in the WIPO, the US has been arguing for
the stronger form of monopolies represented by PBRs to be made applicable
to plants and animals.’ Developing countries should take a concerted stand
agams.t these developments lest agricultural development is allowed to take
place in a particular direction which will be principally in the interest of
multinational corporations.

Another issue of vital importance relates to the question of financial
resources and the financing mechanism for the application of the Convention
nationally and internationally. The basic principles of each Contracting
State providing financial support for its national activities related to
conservation and sustainable use of biodiversity and the commitment of the
developed country Parties to provide new and additional resources for
meeting the agreed incremental costs to the developing country Parties in

Se U/sha Menon “Intellectual Property Rights and Agriculture Development”, Economic and Political
Weekly (New Delhi) July 6-13, 1991;
UPOV. Dipl‘omalic Conference for the Revision of the International Convention for the Protection
of New Varieties of Plants, Geneva, March 4 to 19, 1991.

272

R

fulfilling their obligations under the Convention have been enshrined in the
Convention. However, the incremental costs and a list of developed countries
have and their scale of contributions have as yet to be established by the
Conference of the Parties.

Similarly, the financial facility which will administer the funds to the
developing countries has still to be agreed on by the Conference of the
Parties. Pending the finalization of these arrangements, the Global Financial
Facility (GEF) of the UNDP, UNEP and the World Bank has been instituted
as the financial facility for the interim period. The GEF was established in
1990 with a funding of US $ 1300 million to provide grants on highly
concessional resources to developing countries to meet the costs of well
appraised conservation projects in four sectors; global warming, biological
diversity, pollution of international waters and depletion of the protective
ozone layer. Subsequently, at the insistence of the developing countries,
land degradation problems, primarily in desertification and deforestation,
that are tied to one of the four other problem, areas were made eligible for
funding.

At present, the industrialised countries that have made contributions to
the GEF control approval of projects. The UNDP and the UNEP supply the
technical and scientific expertise to evaluate projects and the World Bank
manages them when approved. The Convention, however, insists that before
the GEF becomes the funding mechanism for the interim period it would be
necessary to make it more transparent and democratic in its functioning.
Recently, 15 developing countries including China, India and Brazil
negotiated with the United States, West European nations and Japan at a
two-day meeting in Washington in May 1992.5 It has been agreed to expand
the membership and to share power in the GEF. Revised procedures are
being prepared, under which decisions will be taken by consensus and if a
vote is called for, developing countries as a group or industrialized countries
as a block can veto a project.

6. US Information Sevice, New Delhi. Economic News from USA (June 1992).
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IX. International Trade Law
= Legal Aspects of Privatization

(i) Introduction

It was noted by the standing Sub-Committee on International Trade
Law Matters at the thirtieth session of the AALCC (Cairo, 1991) that in the
economies of most of the Member States of the AALCC, public sector
enterprises or undertakings (PSEs or PSUs) played an important role and
that their econimies were dominated by such enterprises. It was further
noted that in recent years, various multilateral financial and monetary
institutions had put pressures on developing countries t¢ go in for
privatization of these undertakings, making it virtually a precondition for
the grant of financial assistance and the extent thereof. The Sub-Committee,
taking note of these developments, requested the AALCC Secretariat to
commence a study on the legal issues involved in the matter of privatization
with the final objective of preparation of a guide on legal aspects of
privatization in Asia and Africa. The principal aim of such a guide would
be to assist the Member Governments in carrying out their privatization
programmes in a manner which would be consistent with their national
economic interests.

Since the preconditions, basic methods and procedures for privatization
and the legal issues involved would vary from one country to another, the
view was expressed that it would be necessary for the Secretariat first to
collect the relevant information from the Meamber Governments so that it
is able to identify the policy and legal issues involved before commencing
a study on the topic. Consequently, the Secretariat prepared a questionnaire
requesting the Member Governments to furnish the required information.
That questionnaire was circulated by the Secretary-General vide his letter
dated the 39th of July 1991 requesting the relevant authorities in the Member
Governments to respond to the questionnaire as early as possible.
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The Thirty-first Session of the AALCC was held in Islamabad (Pakistan)
in January-February 1992. Before the Islamabad Session only the
Governments of Singapore and Thailand had responded to the questionnaire,
Consequently, only a preliminary study was presented at the Islamabad
Session. At that session, the topic was discussed in the Trade Law Sub-
Committee. The Sub-Committee noting that the topic of privatization had
acquired immense importance for the developing countries in view of the
far reaching structural changes taking place in the global economy having
impact on national economies, adopted a recommendation that the Plenary
urge the Member Governments which had not responded to the Secretariat
questionnaire to do so and/or furnish relevant documentation to the Secretatiat
at the earliest.

The Governments of Indonesia, Turkey and Kuwait have recently sent
in useful information in response to the Secretariat Questionnaire. The
Government of Cyprus has communicated that since "The driving force in
the economy of Cyprus is the private sector which owns or controls almost
the totality of business and enterprises in Cyprus, the issue of privatization
has not arisen in Cyprus". The Government of Indonesia has sent in
comprehensive information, but Secretariat was unable to make use of it as
it is in their national language. In addition to this, the Secretariat has been
able to collect some useful information from other sources such as the
World Bank, UNIDROIT and the Economic Commission for Europe (ECE).

In view of the lack of adequate information from several Member
Governments about their privatization programmes, underway or
contemplated, it is difficult for the Secretariat to prepare any comprehensive
study on the topic. However, in view of the topical importance of this
matter for the developing countries in general and with a view to facilitating
discussion at the Kampala session, the Secretariat submitted a preliminary
study revised in the light of the information received.

The information sent in by the Governments of Kuwait, Singapore,
Thailand and Turkey are reproduced as Annexes I, II, IIl and IV of the
following study on 'Privatization.

Thirty-second Session: Discussions

The Assistant Secretary-General Mr. Essam A.R. Moh'd introduced the
Secretariat Study on this topic and pointed out that this study was prepared
by the Secretariat in the light of the information provided by some Member
Governments such as Indonesia, Kuwait, Singapore, Thailand and Turkey
and International Institutions like the World Bank, the Economic Commission
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for Europe (ECE) and the UNIDROIT'. He clarified that unless more Member
Governments responded to the questionnaire of the Secretariat, it would be
extremely difficult to undertake the task of preparing a guide on legal
aspects of privatization in Asia and Africa. He therefore requested the
Committee to urge the Member Governments who had not done so, to
resopnd to the Secretariat's questionnaire at their earliest.

He thanked the Government of Japan and Uganda for providing
comprehensive information through the Secretariat's questionnaire, at the
current Session.

The Committee, recognising the significance and importance of this
topic, particularly for the developing countries, adopted the following
Decisions.
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(ii) Decision on 'Privatization'

Adopted on 5.2.1993

The Asian-African Legal Consultative Committee

Having considered the Secretariat brief on the 'Legal Issues involved in

the matter of Privatization of State-owned Enterprises' contained in document
No. AALCC\XXXINKampala\93\13;

L.

Expresses its appreciation to the Secretary-General for the lucid
and comprehensive study;

Thanks the Member Governments which have, in response to the
Secretariat's questionnaire, furnished the requisite information;

Requests the Member Governments which have not so far responded
to the Secretariat's questionnaire to do so at their earliest convenience;

Urges all Member States and Observer Delegations to make available
to the Secretariat. information relating to privatization plans or
programmes, underway or contemplated, in their countries and the
legal framework under which such plans or programmes are being
implemented or are to be implemented, to enable the Secretariat to
complete its task of formulation of a Guide on Legal Aspects of
Privatization in Asia and Africa with particular reference to Member
States of the AALCC; and

Decides to place this item on the agenda of its Thirty-third session.

279



(iii)

- Background

1 LT

SXLL DASIC S HICEIC dlu D TASUUCLULAL THUUSLIES WEIC CHLIUSICU O e puum..‘
‘sector while the private sector was intended to play a complementary role.
"The rationale for giving primacy to the public sector was that the State
should have a definite say in shaping economic policies and that welfare of
the masses could be achieved only through socialism.

India became the chief proponent of this development model and it
inspired a number of other developing nations in the region to adopt
economic systems based on this model. To begin with, India, in 1951, had
only five central public sector enterprises (PSEs) with an investment of
Rs. 290 million.' Since then the public sector has registered a phenomenal

I, Venkateswaran, RJ, “Aspects of Privatization — The Public Sector” the Hindustan Times, New
Delhi, dated 23 November 1991,

281



growth. By March 1988, the number of PSEs had risen to 231 with an
investment of Rs. 712,990 million.* At present, nearly 55 per cent of the
PSE investment is in steel, coal, minerals and metals, electricity and
petroleum.’

Althouth this model of development had the advantage of industrializing
the country and making it largely self-reliant, it is now being realized that
the overall performance of the public sector has been far from satisfactory.
In 1990, India had a total of 248 central public enterprises, out of which
103 had incurred losses to the tune of Rs. 17, 450 million during 1989-9(),
Out of these loss-making units, 40 were chronically sick and their revamping
required writing off losses worth Rs. 62,000 million while fresh investments
in only 28 units (which were to be rehabilitated) were expected to involve
additional outlays of Rs. 33.000 million.” In addition thereto, compensation
in the event of closure was to involve a similar amount.

How badly the Indian public performed in the fiscal year 1991-1992 is
brought out in a study of Government-owned industrial corporations prepared
by the Central Statistical Organisation {CSO) recently. The CSO Study of
81 selected Central PSUs indicates that the overall index of industrial
production for these enterprises went up by 2.13 per cent in 1991-92 over
the previous year; large segments performed poorly with output and capacity
utilisation coming down sharply. The output of National Textile Corporation
(NTC) and its subsidiaries slumped by nearly 10 per cent; production of
medium and light engineering goods came down by 7.5 per cent; petroleum
production declined by 3.8 per cent; and the output of heavy engineering
goods shrunk by 3.6 per cent. The manufacture of consumer goods also
declined by over 2 per cent.

The segments of the public sector which performed well, according to
the CSO, were : chemicals and pharmaceuticals; saleable steel and alloy
steel; coal; minerals and metals and transport equipment. Despite the
credituble record of these sectors, the overall scenario was quite bleak; a
detailed analysis of 170 production lines of these selected 81 PSUs shows
that only in the case of 92 production lines did production and capacity
utilisation record positive rates of growth. Put another way, in 88 out of
170 production lines output and capacity utilisation declined.

The Government of India is attempting to follow a two-pronged strategy

(2%
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to tackle the problems of the public sector-One, by setting up the National
Renewal Fund to retire, retrain and relocate workers of terminally ill units;
and two, by referring cases of sick PSUs to the Board for Industrial
Reconstruction (BIFR) for formulating rehabilitation packages. Both these
moves have, however, got bogged down in uncertainty. The National
Renewal Fund, for all intents and purposes, is a non-starter since no sick
PSU has actually downed shutters and retrenched its workers. And the
BIFR has said that no proper rehabilitation package can be worked out
untess the concerned PSUs provide their audited accounts for the last financial
year. This is because the legislation enabling the BIFR to review cases of
PSUs came into effect only from December 28, 1991.

Against this backdrop, the CSO study indicates how sickness spread
across many public sector units during a year of recession which saw
industrial production in the country coming down for the first time after a
gap of 12 years.’

In other countries of the region, the experience has not been dissimilar.
By early 1980s, PSEs accounted an average of 17 percent of GDP in sub-
Saharan Africa; 12 per cent in Latin America and a modest 3 per cent in
Asia (excluding India, China and Myanmar) compared to 10% of GDP in
mixed economies worldwide. Subsequently, between 1989 and 1991, PSE
losses as a percentage of GDP reached 9 percent in Argentina and over 5
per cent, on average in a sample of sub-Saharan African countries. In the
1980s about half of Tanzania's more than 350 PSEs made losses, and in at
least one year the losses were of such a magnitude that the entire sector was
in deficit. In 1991, about 30 per cent of all PSEs in China were loss-
making. In Turkey. the operating surplus of the sector has been deteriorating
since 1985, and the marginal efficiency of PSE capital is half that of the
private sector.”

In many countries, PSEs have become an unsustainable burden on the
national budgets and the banking system, absorbing scarce public resources.
Government transfers and subsidies to PSEs amounted to more than 3 per
cent of GDP in Mexico in 1982, 4 per cent of GNP in Turkey in 1990. In
Ghana, in the last half of the 1980s, the average outflow from the Government
to 14 core PSEs constantly exceeded the mearge flows-in the form of
dividends and taxes-from the PSEs to the State.”

The reasons that have been advanced for the overall failure of the

5 Thakurta. Paranjoy Guha. “CSO Study of 81 PSUs' Performance in 1991-92", The Indian Express.
New Delhi, 8th Novermber, 1992,

6. World Bank. Privatzation ; The Lessons of Expertence (Washington, 19921,

7 Ibid.
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C. ADDITIONAL REQUIREMENTS

121 Original Listing Application

Companies seeking admissions to the Official List must submit an
application for original listing in accordance with Part II of this Manual.
Application for original listing is designed to serve the purpose of placing
before the Exchange the information essential to its determination as to the
suitability of the securities for public trading on the Exchange.

122 Propectus

All Companies seeking admission to the official List of the Exchange,
whether through a public lissue, ofter for sale or an Introduction must issue
a prospectus which must, in addition to complying with the prospectus
requirements of the Companies Act, comply with the prospectus requirements
of the Exchange as set out in Part VII.

123 Additional Listings

Following listing, Companies and their registrars are not permitted to
issue any securities in excess of those authorised for listing until the Exchange
has approved an additional listing covering the additional securities as
described in Part V.

124 Listing Undertaking

Companies applying for listing on the Exchange are required to enter
into an Undertaking with the Exchange to comply with all the listing
requirements and policies of the Exchange. (see Appendix I).

125 Allotment of shares reserved for employee etc.

Companies seeking admission to the Official List may be permitted by
the Exchange to reserve up to 10% of the offered shares for allotment to
their employees, executive directors, customers, suppliers ete, provided that
the companies lodge with the Exchange a statement giving number of
shares to be allotted to the following categories of persons and the basis of
allotment:-

(a) employees;

(b) executive directors;

(¢) customers;

(d) suppliers; and

(e) others (state relationship with issuer).

302

ANNEX-IT
Thailand

Reply to the Asian-African Legal Consultative Committee's Questionaire

1. What have becn the social, economic and political factors which have
led your Government to go in for privatization ?
- Economy is the main factor which has led the Thai Government
’ to adopt the policy of privatizaiton. Thailand’s high rate of
economic expansion has led to the problem of the lack of basic
infrastructure and the consequential bottle-neck problems. [n order
to support the country's rapid economic expansion, it is, therefore,
necessary for the Thai State enterprises to expand their services
in co-operation with the private sector.

2. How is the term 'privatization’ defined in your country ?

— In Thailand. the term 'privatization' connotes the increase in the
private sector's role in the management of State enterprises.

3. What aims has your country set for privatization ?

—  The objectives set by Thailand in the case of privatization are as
follows:

—

to maintain Thailand's financial stability by reducing foreign
loans;

to reduce the burden of government subsidies;

to improve the efficiency in the management of state enterprises;
and

4. to mobilize the private sector to use more of their savings to
invest in State enterprises by means of increasing the potential of
the domestic capital market.

W

4. What is the precise sphere of privatization (sectors and industries) ?

—  The sphere of privatization mainly covers the following
infrastructure:

|. transportation;

2. communication; and

3. energy.

What are the economic, financial, fiscal and legal preconditions for

privatization in your country ?

9]

—  The preconditions for privatization in Thailand are as follows :
1. A clear plan of action;
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4.

Legal preparation including amendment of the existing legislation
which impedes privatization, and enactment of new legislation
to facilitate privatization;

Public relations compaigns with a view to making the objectives
of privatization clear and acceptable to the public; and
Development of capital market to support privatization.

The patterns/procedures for privatization applied in Thailand appear
to be as follows:

1)

i)

i)

1v)

v)

Vi)

Private sale of shares was introduced in the case of the Chonburi
Sugar Industry Co. Ltd., whereby all of its shares were sold to
the private sector;

Public offering of shares was introduced in the case of the North
East Jute Mill Co. Ltd., whereby its shares were sold in the stock
Exchange in Thailand;

New private investments were introduced in the case of the Thai
Airways International Co. Ltd., whereby its capital was increased
and its shares will be listed in the Stock Exchange of Thailand,

Joint venture as (n the case of the NARAYANA Phand Co. Ltd.,
and the Erawan Hotel, of which the Government is now a minority
shareholder;

Concessions as in the cases of the Bangkok Mass Transit Authority
and the Transport Company Limited whereby part of their bus
routes were conceded to the private sector (a similar method is
used in the case of the second phase of the Express Ways Project);
and

Liquidation as in the case of the Jute Mill of Ministry of Finance.

Legal problems concerning privatization arise when some State
enterprises want to sell their shares to the public. Since these
State enterprises were not established in the form of limited
companies, they, therefore, have no share capital. However
legislation allowing the division of the capital of these State
enterprises into shares to being contemplated.

In some cases, investment and competition by the private sector
have not yet been possible since certain existing legislation, such
as the laws on telegraphic and telephone services still prohibit
the private sector from providing such services.

So far, Thailand has not enacted any legislation specifically tc
protect the interests of either the State or the private sector in
case of privatization.

Has your Government set up a statutory body to supervise privatization
process ? If so, what is its role, rights and obligations.

At present two government agencies have been assigr}ed to look
after and supervise privatization process. The Office of _lhe
National Economic and Social Development Board is responsible
for policy matters, while the Ministry of Finance looks after the
actual implementation of the privatization schemes.
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: ANNEX-III
Kuwait

What have been the social, economic and political factors which have
led your Government to go in for privatization ?

- Reduce dependence on Government.

-  Develop the domestic capital market.

- Improve the efficiency and performance of services and activities.
-~ Promote wider share ownership among the public services.
~  Rationalize the utilization of public service.

How the term privatization is defined in your country ?
~  Transferring most of activities and services provided by
Lovernment and public sector to private sector with a view to

develop, upgrade and enhance the effifiency of services provided
to the consumer.

What are the aims your country has set for privatization ?

- Decr.e.ase migration of capital and stimulated resource of
Mobilization.

- Improve the performance of national economy.

~  Ensure the continued involvement and development of private
sector.

W_hat.are.the' economic, financial, fiscal and legal preconditions for
privatization in your country ?
= Privatizati is still i Yy e S

zt}tloq is still in very early stages by our country, the
process 1s still under study by local and international institutions.
therefore such preconditions are not defined yet.

What is the precise sphere of privatization (sector and industries) ?
= Not defined yet.

Those details are still understudy.

W.hell.ler your Government has set up a statutory body to supervise
privatization process ? If so, what is its role, rights and obligations.

Thc G_overnmenl has still not set up a statutory body to supervise
privatization process.

ANNEX-1V
Turkey

What have been the social, economic and political factors which have

led your Government to go in for privatization ?

1. The privatization programme,which ts being implemented by the
Prime Minister, Public Participation Administration (PPA) at
present was initiated in 1984 as an integral part of the liberal
economic policies of the last decade. Making the economy more
responsive to the market forces was the main goal of these
policies. The role of the government in the economy was decided
to be confined to the areas where private sector could not and
would not enter due to the considerations of profitability, scale
and nature of public services such as defence, health, education
and infrastructure. It was also emphasized that the major objective
would be the governance of the economy by market mechanmsms.
Within this perspective the SEE's and their subsidiaries and equity
participations were decided to be privatised by opening them to
domestic and foreign capital.

How the term "privatization” is defined in your country 7

2. The privatization, as it is implemented in Turkey by the Public
Participation Administration is understood to be transfer of state
ownership in State Economic Enterprises (SEE's) their subsidiaries
and equity participations through sale to the private sector. The
sale methods include block sale of shares to domestic and private
investors, and public offering of shares on the domestic stock
market. Also, one divisional unit's management rights have been
transferred to the private sector.

What aims has your country set for privatization ?

3. Until now, 8 SEE's 28 subsidiaries, 4 banks and the state shares
in 71 participations have been transferred to the PPA for
privatization. In addition to these, 27 incomplete and non-
operating units of various SEE's were also turned over to the
PPA for privatization. 25 privatized companies are currently being
traded on the Istanbul Stock Exchange.

Since 1986, 27 companies were fully privatized, whereas 23
firms were privatised partially. The state shares are less then 1%
in 7 of these 23 firms.

The total revenue generated since the initiation of the programme
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amounts to, appoximately, US $980 million as of May 26, 1592,
of which US $951.7 million has been raised through privatizations
realized between 1989 and May, 1992.

With PETKIM, SUMERBANK, THY, POAS and TUPRAS,
which were all former SEE's and affiliates previously operating
under Decree 233, the preliminary work has encompassed
preparation of new articles of association in compliance with the
Commercial Code and the abolishment of Advisory Boards. By
the initial public offerings (with the exception of SUMERBANK)
these companies acquired the status of Joint Stock Companies
and were put under the supcrvision of the Capital Market Board.
Under the privatization programme, which is being implemented
since 1986, 19 companies were privatized through public
offerings, 28 companies through block sales and, 3 companies
through a combination of both methods.

During the same period 18 incomplete and non-operating units
were sold and the management rights of an entity was transferred.

The shares of PPA in 25 companies are being traded on the
Istanbul Stock Exchange. 22 of these were publicity offered
previously within the frame of the programme. The market
capitalization of the remaining shares in the PPA portfolio of
companies equals to TL 13, 765 billion ($ 2 712 million) as of
December 31, 199].

The privatization proceeds in 1991 amount to approx. TL 798
billion ($ 223 million) and the planned revenue for 1992 is TL
5.5 trillion ($ 869 million). As the Turkish stock market is rather
new and developing the PPA is careful not to oversupply the
market with the privatization issues in order to leave room for
private floatation as well.

The preparations for the public and global offerings and block
sales to foreign and domestic investors of shares in companies
under the privatization programme, like ERDEMIR and Cukurova
Elektirk A. S., within 1992, are in progress (ADR and IDR
foerings may also be considered). Discussions for formation of
Joint ventures that will result from spin-offs or asset sales in
companies like PETKIM, the petrochemicals complex, is also
under consideration.

Tot'al expected revenue from 1992 privatization activities is
projected as US $868.6 million (TL 5.5 trillion), 15% of the
amount is likely to come in the form of dividend yields and

85% in the form of state share sale proceeds.
Within next five years, PPA projects to earn US $10 billion from

privatization activities.

What is the precise sphere of privatization (sectors and industries)?

4.

The following sectors of activity are included in the privatization
program :

Cement

Petroleum and Petrochemical

Iron and Steel

Electric and Electronic

Banking and Insrurance
Agriculture, Forestry and Livestock
Animal Feeds

Food

Transport and Services

Automotive

What are the economic, financial, fiscal and legal preconditions for
privatization in your country ?

5.

The procedures, authority and responsibilities concerning the
privatization process are set forward by Laws 2983 and 3291.
Law 2983 has been modified and lately Public Participation High
Council (PPHC) was founded on January 6, 1992, by Law
Empowered Decree 473 as the decision-making body of PPA.
PPHC is comprised of Minister of State and Deputy Prime
Minister, Minister of State, Minister of Public Works and
Housing, Undersecretary of State Planning Organisation,
Undersecretary of Treasury and Foreign Trade, Chariman of
Public Participation Administration and chaired by Mr. Suleyman
Demirel, the Prime Minsiter.

A Privatization Master Plan has been prepared by the PPA in the
light of the knowledge accumulated through the application of
the global privatization policy and the individual company studies
prepared by internationally accredited domestic and foreign
investment bankers. Within this framework the necessary legal
and financial measures to be taken for the acceleration of the
privatisation programme has been defined and a sale agenda for
the companies under the privatization programme has been
prepared. State Economic Enterprises were further classified
according to the related privatization strategies. The steps that
should be followed in the privatization of state monopolies are
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aslo included within the Master Plan, the related regulation plan
and the legal propositions have been prepared by the PPA.

The basic methods and procedures for privatisation appear to be as
follows :

Private sale of shares,

Public offering of shares,
Management/Employees Buy-out,
Sale of assets,

Restructuring,

New private investments

Leases and Management Contracts,

In February 1988, the first public offering example was realized
by the sale of 22% of the shares in TELETAS, the 40% state-
owned telecommunications company. During the TELETAS sale
19 underwriters and 30 dealers were employed. The shares were
offered to the public through 4,822 bank branches across Turkey
and 42.000 people purchased the shares during the offering.

The second important case in the privatization programme was
the block sale of the 88.3% state-owned shares in ANSAN to a
_subsidiary of Coca Cola on November 18, 1988. The purchaser
is to offer to the public 15% of the shares by the end of the fifth
year following the sale.

70% of USAS, Airport Catering Services, Company shares were
sold in block to SAS Service Partners (SSP) in August 1989.
PPA. retained 30% of the shares which are to be offered to the
Publlc at a later date. The buyer, SSP has also undertaken to
invest US $ 8.5 million to Turkish airports for catering services
within five years following the sale.

The five cement factories of CITOSAN were sold to a French
group, Ciments Francais, in October 1989. All of the state-owned
shares :m the Ankara, Balikesir, Soke and Trakya cement
companies and 51% of the state-owned shares in Afyon Cimento
Sanayii were sold. Simonts Francais has undertaken to offer to
th_e public at least 40% of the total shares of these companies
_wuhin five years following the sale and, at the same time tO
invest a minimum amount of US $ 60 million capital in the
companies.

USAS and CITOSAN sales were challenged in administrative
courts and two decisions have been issued to cancel the sales.
Both the Prime Minister and the PPA have appealed the decisions

to the Council of State requesting withdrawal. The Government
has pronounced its willingness to continue the privatization
programme at an increased pace and to remove all the related
legal obstacles in due course.

The six out of the eight equity participations which are quoted in
the Istanbul Stock Exchange namely Eregli Demir ve Celik
Fabrikalari T.A.S. (ERDEMIR), largest flat steel producer in the
country, Cukurova Elektrik A.S. and Kepez Elektrik A.S. (two
electric utilities), Arcelik A.S. (electrical appliances producer),
Bolu Cimento Sanayii A.S. (cement) and Celik Halat ve Tel
Sanayii A.S. (steel cable manufacturer) shares were offered to
public across Turkey through the branches of a major Turkish
Bank, in April 1990. By these three groups of public offerings,
widespread share ownership throughout the country has gained
an important momentum.

78% of PETKIM shares was privatized by a public offering,
which included an employee share ownership scheme held in
June 1990. In this first example of SEE privatization in Turkey
75, 933 applications were made and sales proceeds of 384 billion
TL's was obtained.

Between October, 1990 and June, 1991 shares in 6 cement
factories (namely Konya, Unye, Mardin, Adana, Afyon, Nigdc),
9 chain stores (Migros and GIMA), a major automobile
manufacturer and its marketing company (TOFAS, Turk and
TOFAS Oto), Turkish Airlines, Turkish Petroleum Refineries
(TUPRAS), a petroleum products distributor (Petrol Ofisi) and
spare parts manufacturor (DITAS) were offered to the public.

60% of the state shares in Adana Kagit Torba Sanayi T.A.S.
were sold to the CITOSAN Employee Pension Fund in March,
1991, 38% state shares in TURKKABLO A.O. were sold to its
core investor Nokia and Finn Fund in April 1991, and 30% of
state shares in Gunes Sigorta A.S. (insurance company) was sold
to a French Company GAN International in June 1991.

During January-July 1992, state shares in CAYBANK, TAT
KONSERVE, IPRAGAZ, CAMSAN, NIGDE, CIMENTO, RAY
SIGORTA, POLINAS, GUNEYSU, SEKER SIGORTA, MEYSU
were sold in block, generating a revenue of approximately TL
687.5 billion ($ 199.2 million), of which TL 350 million ($ 65
million) resulted from the Ipragaz sale.

Whether your Government has'set up a statutory body to supervise



privatization process ? If so, what is its role, rights and obligations.

7.

The Prime Minister, Housing Development and Public
Participation Administration (HDPPA) was founded in February,
1984, the objectives of which could be summarized as financing
mass housing projects, implementing the privatization programme
together with the financing of major infrastructure projects such
as highways and dams. The Administration was split into two
separate bodies, namely, Public Praticipation Administration and
Housing Development Administration in April 1990. Now the
PPA is vested with the authority of conducting the privatization
programme, managing the Public Participation Fund and financing
major infrastructure projects. The Administration currently
employs 170 people, the majority of which is working at the
main Ankara quarters, and has an office n Istanbul.

The sources of the Public Participation Fund (PPF) are comprised
of a certain sharc of the fuel consumption tax; toll revenues
generated by bridges and highways operating renvenues coming
from the generation of electricity from dams financed by the
PPA, drinking water facilities, free trade zones, funds generated
by privatization and, revenue sharing notes issued and are
infrastructure financing, financing of projects in those regions
with a priority in development, privatization expenses, capital
requirements of firms under the privatization programmes, revenue
sharing notes, principal and interest payments, various expenses
related with those infrastructure projects financed by PPF and,
the servicing of foreign loans obtained.

Currently a total of 1,426 kilometers long highways is expected
to be completed by the end of 1994, are being financed by the
PPF. Of this, 225 km has been completed and is presently in
operation. As of the end of 1991 us Dollars 6,131 million has
been transferred to highway construction from the Fund. The
necessary financing for the completion of the undertaken highway
construction is planned to be approximately US $ 4 million. PPF
also provided financing for 21 damns, of which 13 have been
completed and are operational. The total financing provided from
the Fund for the dams amounts to US Dellar, 1,723 million as at
the end of 1991. Also 14 major drinking water projects are being
financed together with Mersin and Antalya Free Trade Xones for
which a total of US $ 15] million has been spent by the PPA so
far.
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