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PREFACE

The Thirty-first Annual Session of the Asian-African Legal Consultative
Committee (AALCC) was held in Islamabad (Pakistan) from 25 January to
1 February 1992. It was attended by high-level dclegations from 35 of the
Member States of the AALCC and observer delegations from 12 non-Member
States. In addition thereto, the United Nations, the International Court of
Justice, the International Law Commission, Office of the United Nations
High Commissioner for Refugees, the International Institute for the Unification
of Private Law (Unidroit), Saudi Fund for Development and International
Ocean Institute were also represented.

The substantive items on the agenda of the Islamabad Session were : (i)
Work of the International Law Commission; (ii) Status and Treatment of
Refugees; (iii) the Law of International Rivers; (iv) Law of the Sea; (v)
Deportation of Palestinians in Violation of International Law; (vi) Responsibility
and Accountability of former Colonial Powers; (vii) Preparations for the
United Nations Conference on Environment and Development (UNCED) in
June 1992; (viii) Debt Burden of Developing Countries; and (ix) Trade Law
Matters. The ‘Trade Law Matters’ included : (i) Legislative Activities of the
United Nations and other International Organisations concerned with Inter-
national Trade Law; (ii) Legal Aspects of Privatization; (iii) Establishment
of a Data Collection Unit as an integral part of the AALCC Secretariat;
and (iv) Progress Report on the AALCC’s Regional Centres for Arbitration.
The item ‘Preparations for the UNCED’ was the subject-matter of a two-day
Special Meeting on Environment and Development convened during the
Islamabad Session.

Although all the agenda items, with the exception of the one relating to
the Debt Burden of Developing Countries, were discussed at the Islamabad
Session, this publication covers the proceedings and the working papers
presented by the Secretariat only on the following topics : (i) United Nations
Decade of International Law; (ii) Status and Treatment of Refugees; (iii)
Deportation of Palestinians in violation of Intcrnational Law; (iv) Responsibility
and Accountability of former Colonial Powers; (v) The Law of International
Rivers; (vi) Debt Burden of Developing Countrics; (vi) Legal Aspects of
Privatization; (viii) Establishment of a Data Collection Unit within the AALCC
Secretariat; and (ix) Environment and Development. The items relating to
the Work of the International Law Commission (ILC) and the Law of the
Sea have not been included in the publication because the role of the AALCC
is at the moment confined to monitoring the work of the ILC and the
PREPCOM for the International Sea-bed Authority and Tritbunal for Law
of the Sea. On the other hand, although the topic of Dcbt Burden of
Developing Countries was not discussed at Islamabad, it is covered in the
publication on account of its importance for the developing countries.
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on the proceedings and decisions taken at the annual sessions. The research

papers and studies prepared by the Secretariat which served as the bases of
discussions at the annual sessions were seldom included. The circulation of
thesc research materials had hitherto been restricted to governments and
organizalions participating in the annual sessions. Of late, criticism was noticed
to be growing amidst the legal and acadcmic community in the Afro-Asian
region at their being deprived of any access to the research work done by
the Secretariat which was an important source of evidence ol thc Afro-Asian
State practice in the field of International Law. This is particularly important
during the U.N. Decade on International Law.

It is with a view to meeting this criticism, fhat the present publication
shifts the focus to the research bricfs and studies presented by the Secretariat
to the Islamabad Session on the basis of which the various topics on the
agenda of that session were discussed and debated. In the future, it is
intended to follow this pattern. It is bclieved that this innovation would be
welcomed not only in the legal and academic circles in the Afro-Asian region
but also by the Member Governments of the AALCC,

New Delhi
Ist August, 1992 Frank X. Njenga

Secretarv-General, AALCC
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I. UNITED NATIONS DECADE OF INTERNATIONAL LAW
(i) INTRODUCTION

1. The General Assembly of the United Nations by its resolution 44/23
adopted on 17 November 1989 dcclared the decade of the nineties as the
United Nations Decade of International Law for the rcalisation of the
following objectives :

® To promote acceptance of and respect for the principles of interna-
tional law; '

® To promote means and methods for the pcacelul settlement of
disputes between States, including resort to and full respect for the
International Court of Justice;

® To encourage the progressive development of international law and
its codification; and

® To encourage the teaching, study, dissemination and widcr appreciation
of international law.

2. In order to invite specific proposals for a programme on the Decade
and appropriate action to be taken, the Secretary-General of the United
Nations was requested to seek the views of the member States, appropriate
inter-governmental and non-governmental organisations and to submit a report
thereon to the forty-fifth session of the General Assembly.

3. Since the Asian-African Legal Consultative Committec (AALCC) whose
very raison d’etre is the progressive development and codification of inter-
national law, had also been invited to submit its views and observations
towards finalizing a programme for the Decade and the action to be taken
in that regard, including the possibility of holding of a Third International
Peacc Conference at the end of the Decade, it decided to address itself
and respond to the substance of the General Assembly Resolution 44/23.

4. The matter was, therefore, included in the agenda of the twenty-ninth
scssion of the AALCC held in Bcijing in March 1989 and discussed there
on the basis of a preliminary note presented by the Secretariat. The preliminary
note spelt out the role which the AALCC could possibly play during the
decinneum towards realising the objcctives set for the Decade. The Beijing
Session mandated the Sccretariat to prepare a comprechensive study. Alter
the Bcijing Session, the Secretariat prepared and forwarded to the Office
of the UN Legal Counsel its observations and vicws on the matter which
were reproduced in the Report on the UN Sccretary-General on the United
Nations Decade of International Law. (Doc. No. A/45/430 of 12 Sepiember
1990). This report served as the basis of discussions in the meetings ol the




Working Group on the United Nations Decade of International Law constituted
during the forty-fifth session of the General Assem!)ly to prepare generally
acceptable recommendations for the Decade. On the basis of the recommendations
made by the Working Group, the General Assembly at its forty-fifth session
| 'adopted a programme of activities to be commenced during the first term

(1990-92) of the Decade and requested the Working Group to continue its -

work during the forty-sixth session in accordance with its mandate.

5. At the thirtieth session of the AALCC held in Cairo (April 1991),
the Secretariat presented a further study (AALCC/XXX/Cairo/91/4). This
study, inter alia, enumerated the initiatives which the Secretariat had undertaken
in the fulfilment of the mandate entrusted to them. The study also included
the observations and views which the Secretariat had prepared and forwarded
to the Office of the UN Legal Counsel, reproduced in Doc. No.
A/C.6/45/WG/CRP.2 of 26 October 1990. At the Cairo Session, the AALCC,
while directing the Secretariat to continue its efforts at making contributions
to the success of the Decade, decided to place the item on the agenda of
its next session.

Discussions and Decisions taken at the Islamabad Session

6. The thirty-first annual session of the AALCC was held in Islamabad
(Pakistan) in January-February 1992, At this session, the item was further
discussed in the light of a Report on the UN Decade of International Law
presented by the Secretary-General (Doc. No. AALCC/XXXI/Islamabad/92/6).
The Report, inter alia, outlined the initiatives undertaken by the Secretariat
since the last session of the AALCC held in Cairo.

7. The Assistant Secretary-General (Mr. Mostafa Foroutan) introducing
the Secretary-General’s Report briefly explained the developments that had
taken place during the last one year. He listed the matters of common
concern for the developing countries which included, inter alia, the sustainable
development, human rights violations, sharing of burdens on the basis of
equity, technology transfer and the settlement of disputes including institutional
developments. He suggested that the UN agencies, regional organisations
and States should organise seminars, symposia, training courses, lectures and
meetings and undertake studies on various aspects of international law. He
also referred to the area of the resolution of international economic problems,
particularly those involving developing countries.

8. The Chairman of the Working Group on the United Nations Decade
of Intemational Law (Mr. Justice Aftab Farrukh), in the course of his address,
reported on the progress made in the Working Group during the forty-sixth
session of the UN General Assembly towards the realisation of the primary
objectives set for the Decade.

~ On the first objective of promoting acceptance of and respect for the
Principles of international law, he pointed out that the Working Group was
apprised of the different modalities used in different countries regarding
the publication of the lists and the texts of multilateral treaties to which

they were parties. In response to the reques.t that the_ Unite.d Natlpns_ brfng
out a compendium of the multilateral treaties deposited w1tl? it indicating
the participation of each State in those treaties so as to assist tl.1e' States,
particularly the developing countries, in ma.kmg their own (_icc1§lc;ns og
whether to become parties to those anventlons, the Secretariat m.ormcl
the Working Group that the data relat}ng to the status of the multllaterlfl
treaties deposited with the United Nations would be tran§fcrred from the
word processor currently used to modern software for on-line access by all
in the coming biennium. The Working Group_was' also informed that the
data in the UN Treaty Series was under a verification process for accuracy
and completeness and was expected to be compl.eted by the end of 1.993.
That data would also be made available for on-line access by delegations,
public entities as well as private individuals.

On the second objective of peaceful settlement of dispute§ between States,
several suggestions were made in the Working Group regarding enhan.cement
of the role of the International Court of Justice, particularly concerning the
acceptance of its compulsory jurisdiction. On the proposal that tl_1e Sccre.ta.ry-
General .of the United Nations be authorised to request the advisory opinion
of the Court, there was a divergence of views. With regard to the question
of publication of the judgements and advisory opinions of the Court .for \mde'r
circulation, the Working Group was informed by the UN Sccr'etarlat t_ha}t it
would soon bring out the summaries of the judgements and advisory opinions
from 1949 to 1990 in all the official languages of the United Nations and keep
on updating them in subsequent years.

As for the third objective of progressive development of international
law and its codification, the Working Group expressed its satlsfactlpn with
the detailed information received from the international organisations on
their activities relevant to this aspect.

On the fourth and final objective of encouraging the teaching, study,
dissemination and wider appreciation of international law, it was propo§ed
that the United Nations system of organisations, regional organisations inclu'd!ng
the AALCC and States should consider organising seminars, symposia, training
courses, lectures and meetings and undertake studies of various aspects of
international law. Students, professors, judges and lawyers of international
law and personnel from the Ministry of Foreign Affairs should be given
scholarships in international law in various universities.

The world political situation, in his view, had never been so conducive
for the promotion of greater respect for the principles and the enhancement
of the role of international law. However, matters of concern for the developing
countries that needed immediate attention, according to him, included - (i)
common concern of mankind in areas beyond the limits of national jurisdiction;
sustainable development with special reference to the special needs of develc?p-
ing countries and environmental protection; (ii) global commerce and sharing
the burden on the basis of equity, international cooperation and technol.ogy
transfer; (iii) human rights and environmental protection including the right





















































































































N .

4. The Delegate of Japan doubted the appropriateness of the item for
consideration by the AALCC. These matters, in his view, were of a political
nature and should be dealt with on a bilateral basis or multilaterally among
the States concerned.

5. The Observer for Italy while rejecting any obligation of his Government
on the basis of international law expressed his Government’s readiness to
co-operate with the Libyan Government to deal with the problems arising
out of the left-over mines.

6. The Secretary-General, while assuring full co-operation of the
Secretariat, pointed out that since it lacked technical expertise, it would be
necessary to convene an expert group meeting to examine the technical
aspects of the problem.

7. At the close of discussions, the AALCC took note of the Memorandum
submitted by the Government of the Libyan Arab Jamahiriya and directed
the Secretariat to prepare a study on the legal aspects of the issues raised.
The AALCC also requested the Government of the Libyan Arab Jamahiriya
to extend all necessary assistance to the Secretariat in the preparation of
the study.

8. Pursuant to the AALCC’s request, the Government of the Libyan
Arab Jamahiriya extended an invitation to the Secretary-General to visit
Libya for consultations. The Secretary-General nominated the Director in
the Secretariat for that purpose. The Director visited Tripoli for five days
from 14 to 18 January 1991 and held discussions with the officials of the
Ministry of Foreign Affairs and other experts. He also collected some useful
documents for the preparation of the study.

9. Subsequently, a study was prepared by the Secretariat and presented
to the Thirtieth Session of the AALCC held in Cairo in April 1991. However,
it could not be taken up for discussion at that session for lack of time.
Consequently, the study was resubmitted to the Thirty-first Session of the
AALCC held in Islamabad (Pakistan) in January-February 1992.

Discussions and Decisions taken at the Islamabad Session

10. The Secretary-General introducing the Secretariat study entitled
“Responsibility and Accountability of the Former Colonial Powers”, stated
that the item was included in the agenda of the Twenty-ninth Session held
in Beijing, following a reference made by the Government of the Libyan
Arab Jamahiriya. At that Session, after a brief discussion, it was decided
to place the item for further consideration at the Thirticth Session and the

Secretariat was asked to prepare a study on the legal issues rclated to the
item.

Following the recommendations of the Beijing Session, the Secrctariat
prepared a study which was submitted for consideration at the Cairo Session.
The item could not be taken up due to lack of time. It was, however,
decided to place it on the agenda of the Thirty-first Session. The Secretariat,
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therefore, had not prepared any new study on this item. It h_ad, however,
contacted the Libyan Arab Jamahiriya for any additional matcn.al to update
the report but none was forthcoming. The Study prepared earlicr has been
reproduced.

The Secretary-General explained briefly the approach follpwed b}( ths
Secretariat in the preparation of its _study. Wh?n the Secretariat embarke
on the preparation of this study, it was realised that 1t.would.bc a vast
upd both in time span and the issues involved. For the time being, it was
SCt(l,lns)i,dcrcd more practical to examine the legal issues raised in' the context.
of the Memorandum submitted by the Liby'an Government, particularly colrll-
cerning the remnants of war. The study is dmdeq into th.ree _part_s. The
first part gives a historical background of the special situation in Libya.

After the end of the Second World War, feeble efforts were made to
help the Libyan Government to deal \.vith the problems of remnants of war,
particularly the mines. Subsequently, in order to draw th_e _a‘tte‘ntlon of‘ t.hc
international community, the Libyan Government topk the initiative of raising
these issues in international fora such as the United Nations, UNEP, the
Non-Aligned Conference, the Islamic Conference, th'e OAU and the _Arab
League. This generated some momentum for the consideration of these issues

in the United Nations and the UNEP. Unfortunately, this did not last long.

In recent times, the Libyan Government has taken sigpiﬁcant '%nitiative:s at the
national level to collect and disseminate the relevant gnformatxon. This would
help reviving the interest of the international community and to formulate an
objective approach for the consideration of the issues involved.

The second part contains a general survey of legal developments related
to the issues referred to in the Memorandum of the Libyan Government.
Many fundamental questions and principles related to the co_nduct of war
have been codified to a great extent by the Hague Regulations of 1907,
the four Geneva Conventions of 1949 and the Additional Protocols of 1977.
The application of these Rules and Conventions in the context of rem.n:ants
of war have been examined in the present study. There are several decisions
by the national and international judicial institutions which could help sup-
plement the analysis of the application of these laws. However, because of
shortage of time, such an analysis could not be done.

He observed that a study of State responsibility was a vast topic. There
were variety of circumstances which can give rise to international responsibility.
The Secretariat study sketches the history of its codification by the International
Law Commission. This historical analysis would facilitate consideration of the
relevant issues in the context of the Libyan reference in a proper perspective.

Finally, in Part III, some general observations have been made. The
Secretariat intends to prepare a study in the light of the views expressed
during this Session if this is the mandate of the Committee. To facilitate
such a study which might involve some travel for consultations with rclevant
institutions, the Secretariat would welcome a generous financial contribution
from the Libyan Arab Jamahiriya.
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11. The Delegate of Libyan Arab Jamahiriya recalled that during the
consideration of this item at the Beijing Session, his delegation had made
a detailed statement. In order to assist the Secretariat in the preparation
of a study on the legal issues involved, his Government had invited an
official from the Secretariat to Tripoli. All relevant materials and documents
related to this topic were given to him. He said that the study prepared
by the Secretariat was in full compliance with their request. In his view,
since the matter had been examined in various fora, it would be desirable
that the AALCC passed a resolution incorporating the relevant legal principles.

12. The Delegate of the Democratic People’s Republic of Korea stated
that many governments were concerned with similar problems raised during
the colonial rule.

13. The Delegate of Uganda was of the view that thc item was of
paramount importance and it was not the first time that it had been raised
in an international forum. The Organization of African Unity at its meeting
in Nigeria in 1991 had discussed these issues at length. In his view, the
basic question was related to illegal deprivation of human rights.

14, The Delegate of Palestine recognised that the item was of great
importance.

15. The Delegate of Ghana expresscd the view that the subject was vast
in scope. The issues involved were complicated and covercd the whole
history of mankind set out in those resolutions. He put forward the draft
of such a resolution for the consideration of Member States.

16. The Observer for Italy recalled the statement of his delegation at
the Beijing Session and said that his Government rejected any obligation
on the basis of existing rules of international law.

17. The Delegate of Libya stated that his Government’s relations with the
Italian Government were cordial and there were no problems between them.
While stressing the need to recognise the right of the colonised countries to
receive compensation from the colonial powers, he obscrved that the issues
involved covered many areas such as human rights and State responsibility.

18. The Delegate of Egypt considered it essential to promole international
co-operation to deal with this matter effectively. With regard to the legal
principles, he referred to Nuremberg trial judgement which, in his vicw,
laid down many rules of international law.

19.'The Delegate of Sierra Leone recognised the importance of the ilem
which has been considered by the United Nations and other international
bodies. Since the AALCC was a specialised legal body, it was imperative
that it followed a judicious approach. He cautioned against any attempt to
draw a conclusion at this stage. In his view, the first siep was to demarcate
areas and then proceed systematically.

20. After the conclusion of the debate, the following text of resolution
was adopted :
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RESPONSIBILITY AND ACCOUNTABILITY OF FORMER COLONIAL
POWERS [
The Asian-African Legal Consultative Committee meeting at its 31st Session
in Islamabad .
Recalling the Charter of the United Nations;

Having considered the report of Secretary-General on the topic;

Recalling the U.N. General Assembly resolution No. 1514 (XV) on the
right of self-determination by colonial peoples;

Further recalling the relevant UN. General Assembly resolutions on the
return of the cultural heritage to their rightful owners,

1. Reaffirns the right to self-determination of countries and peoples
under colonial rule;

2. Further reaffimms tﬁe right of all peoples formerly under colonial
rule to receive compensation for damage suffered as a result of
colonial rule;

3. Calls on former colonial powers to fully and effectively cooperate
with the former colonial people in eliminating the consequences of
colonial rule and providing information on those exiled or detained
during the colonial era;

4,  Further calls upon the colonial powers to return to their rightful
owners the cultural heritage which was illegally plundered and
removed by the colonial powers;

5.  Requests the Secretary-General to continue his detailed study to
enable the AALCC to take a definitive decision on the matter; and

6. Decides to inscribe the item on the agenda of its Thirty-second
Session.

21. The Delegate of Japan expressing his reservations stated that “this
subject is of highly political nature, and is not appropriate to be dealt with
in a multilateral forum like the AALCC.

(1) Any bilateral approach is the best means to initiate negotiations to
arrive at any viable solution. The same is suggested also by the
Secretariat Study on the issue, namely, Doc. No. AALCC/XXXI/
Islamabad/92/12.

(2) What is mentioned above regarding the position of Japan was
expressed clearly at the Beijing Session 1990, when the item was

proposed by the representative of Libya and there has been no
change thereof since then.”
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(i) SECRETARIAT STUDY

Part - I

The Problem of Remnants of War : Special Situation in Libya

The plight of Libyan people under the Italian colonial regime dates
back to 1911 when it began deporting several thousand Libyans to concentration
camps in Italian islands and other neighbouring countries. Such deportation
on a large scale helped strengthening the hands of the colonial regime and
weakening the national resistance which was gaining ground among the
Libyans. This process continued unabated for nearly four decades.

With the outbreak of the Second World War, Libya became a theatre
of war. From 1940 to 1942, it had to bear the brunt of several military
operations from both the Axis and the Allied powers. These military opcrations
involved extensive minc laying and booby traps of all kinds in large areas,
of the Libyan territory.

The defeat of Italy by the Allied forces marked the beginning of the
process of freedom for Libya from the colonial rule. To begin with, Libya
was placed under the Administration of four Powers, namely, France, the
UK, the USA and the USSR. Subsequently, a Treaty of Peace with Ital
was concluded by the Allied and Associated Powers on 10 February 1947.°

Section IV, Article 23 of the Peace Treaty dealt with the Italian colonies.
Italy renounced all rights and titles to the Italian territorial possessions in
Africa, ie., Libya, Eritrea and Italian Somaliland. Further, it was provided
that these territories would continue under the Administration of four Powers
and they would jointly determine their final disposal. In a Joint Declaration
annexed to the Treaty, the USSR, the UK, the USA and France reiterated
their intentions concerning these territories and assured that if with respect
to any of these territories the Four Powers are unable to agree upon their
dl.sposal within one year from the coming into force of the Treaty of Peace
Wltl-l Italy, the matter shall be referred to the General Assembly of the
United Nations for a recommendation and the Four Powers agree to accept

_tthe recommendation and to take appropriate measures for giving effect to
1.

2 'I?m Treaty of Peace was signed at Paris on 10 February 1947 between the USSR. the
UK. the USA, China, France, Australia, Belgium, Brazil, Canada, Czechoslovakia, Ethiopia,
Grcccc: India, the Netherlands, New Zealand, Poland, the Ukranian Soviet Socialist
Republic, the Union of South Africa and Yugoslavia referred to as Allied and Associated

Powers, of the one par o ;
g t d . A
B aa1047. part and ltaly, of the other part. The ‘Treaty came into force on 15

3 i ;
Joint Declaration by the Governments of the Soviety Union, the United Kingdom, the

i &
kmtcd )S('I‘":Us of America and France concerning Italian Territorial Possessions in Africa,
nnex XL, UN. Treaty Series, Vol. 49, 1950. pp. 214-215.



The Four Powers referred to the General Assembly on 15 September
1948 the question of disposal of former Italian colonies. The General Assembly
while considering the matters concerning Libya recommended that it should
achieve independence latest by I January 1952.

The General Assembly requested the Economic and Social Council, the
Specialized Agencies and the Secretary-General of the United Nations to consider
extending such technical and financial assistance to Libya as it might request
in order to establish a sound basis for economic and social progress.

The General Assembly recognised that Libya as a result of war had
suffered extensive damage to private and public property, both movable and
immovable, as well as to its system of communications. It stressed that, the
existence of those war damages and the necessity of repairing them was
one of the major economic and financial problems to be takcn into con-
sideration. It requested the Secretary-General to study the problem and

: A > 4
submit a report at the Sixth Session of the General Assembly.

In order to prepare the report thc Secretary-General appointed an
expert who assumed his duties in July 1951, Because of the limited time
and inadequacy of records, the expert could make only preliminary conclusions.
The report estimated that war damages for the two regions— Tripolitania
and Cyrenaica—were approximately 12,500,000 lire. The Second Committee
of the General Assembly considered the report at its 189th and 190th
meetings on 21 and 22 January 1952.

The Representative of Libya urged that the problem of war damages
was of great importance for his country, especially in view of the heavy
damage to private and public property. He requested the Secretary-General
to furnish Libya a certain number of technical experts to make a full and

detailed study of the problem and to help the Government to work out a
reconstruction programme.

The General Assembly took up this matter for consideration at its 366th
plenary meeting. After a brief discussion, it adopted a resolution urging the
Secretary-General and the Agencies participating in the Technical Assistance
Board to give sympathetic consideration to the request of the Libyan Govern-
ment for assistance to the economy, including the repair and rcconstruction
of damaged property and installations, public and private. Further, it recom-
mended appointment of additional experts, as requested by the Libyan
Government, to collect the necessary data and complele the survey of the
problem of war damages and make necessary recommendations.

Subsequently, in 1955, 1958, 1960 and 1962 the United Nations discussed
the Libyan problem in the context of development assistance requestling

4 General Assembly Resolutions 289(IV) of 21 November 1949 and 387(V) of 17 November

1950.
5 General Assembly Resolution No. 529(V) adopted on 29 January 1952. Sec also Yearbook
of the United Nations, 1951, page 276.

various United Nations agencies to provide technical and financial assistance
for that purposc. .
In the following years, the United Nations did not pay a;);l att]i:;]btl(;::
roblem of left-over mines in the Libyan territory. The y.h
il t. at the national level, constituted a department cntrusted wit
Govemmenf’studying this problem. A bilateral Agreement was conclqded
(hpitpske 101 and the Libyan Government in 1956. The Agreement provided
lf)etwt?::;r:nctiz:alyassistancc from Italy for economic reconstruction purposes.
or

volution in 1969, a new government took power
: ?n th?r}‘:;: liﬁa?lieg]ihgiegil:ltning of renewed efforts to draw the attention
i ternational community towards the problem of remnants of war.
3 th.e ":: was first raised in the Non-Aligned forum.and sul?sequently at
z&iarlsﬁgra including the General Assembly of the United Nations.

(i) The Conference of Ministers of Non-Aligned States (August 1975)

The Conference of Ministers of Foreign Affairs of the gon‘—tAhhgr;zd
States, held at Lima (Peru) from 25 to 30 August 1975, nfoted wi et rﬁ
concern that countries and peoplcs of the Third W()rldl accl [1:1:55 =
losses of propertics and human hve.s as a result of the co On.lc;.IS v
wars that took place on their territories between thc colonialist c'ounthesé
While recognising that the economic development programmes in :
countries were hindered by the remnants of these wars and ag,‘gressnvef atci1 3
such as the placing of mines, the Ministers regretted the failure o tg
belligerent States and/or the colonialist powers and/or thc aggressors f
remove the remnants of their military operations and/or t0 indicate the
position of mines. They requested all States that lqok m.1l|tary or dqther
aggressive acts to remove the remnants of such acts, 1.c. mincs, to 1;. lczlilte
their position and to offer technical assistance for_ their rcmova.l. \:\r/la 1)8
they recognised that it was the right of all countrics of the Third Wor
and National Liberation Movements that suffereq from these acts to ask
for compensation for loss of lives and/or properties.

Subsequently, the fifth summit of the Heads of State or Government
of Non-Aligned States held in Colombo in August 1976, .endorsed t.he
recommendations made by their Forcign Ministers at Pcru. While reaffirming
that colonialist States must assume responsibility for material and moral
damage from which the latter continue to suffer, the Summit demanded
that affected countries be provided with all necessary assistance
and information concerning the areas in which mines werc placed and
the types of those mines, and to support all the cfforts made by the
affected States to remove thesc remnants. Finally, it recognised that in
order to resolve the problem of war remnants, cspecially mines, it was

6

The Agreement was concluded in Arabic and ltalian languages. No English text is available.
7

Text of the Resolution is reproduced in The White Book, published by the Iibyan Studies
Centre, 1981, page 15. -

87



necessary to convene an international conference on this problem and urged
the United Nations to take such an initiative.

(ii) The Seventh Islamic Conference of Ministers for Foreign Affairs held at
Istanbul, 12-15 May 1976

The Conference recognised that the development of certain developing
countrics had been impeded and threatened by the remnants of wars,
especially mines still present in their ficlds. While condemning those States
who had neglected to remove the remnants of wars, particularly mines, the
Conference called upon them to assume responsibility for material and moral
damage inflicted upon the affected countries and provide all possible help
and information concerning the areas in which mines were placed, including
site maps, and the types of mines, in view of their importance in supporting
efforts of the affected countries to remove those destructive remnants. Finally,
it recommended that concerted measures should be taken by all States to
convene an international conference to consider this problem.9

At its successive sessions, the Islamic Conference during the consideration

of this agenda item reiterated its recommendations in more or less similar
terms.

(iii) OAU and the League of Arab States

The Organisation of African Unity (OAU) and the League of Arab
States have also in their deliberations expressed concern over the problem

of remnants of war and extended full support to the various initiatives taken
to solve this problem.

(iv) Consideration by the United Nations and the UNEP

The recommendations of the Non-Aligned Ministers’ Conference found
its echo at the Thirtieth Session of the General Assembly, which by its
resolution of 9 December 1975 recognised that the development of certain
developing countries had been impeded by the material remnants of war,
particularly mines which continued to be present in their territories. It
ccnsidered that the colonialist powers which have neglected to remove those
mines to be responsible for any material or moral damage suffered by the
countries in which such mines are placed. It called upon those States which
created that situation to compensate forthwith the countries in which such
mines were placed for any material and moral damage suffcred by them
as a result thereof and to take prompt measures to give all information on
the areas in which such mines had been placed and provide technical
assistance for their removal. Lastly, it requested the UNEP to undertake a
study of the problem of the material remnants of wars, particularly mines

8 Ibid, pp. 17-18.
9 Ibid pp 16-17.
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and their effect on the environment, and to subpait 2 report on the subject
to the General Assembly at its Thirty-first Session.

Following the request made by the General ‘Asscmbly, th(; Execrtl\;::)
irector of UNEP convened a meeting of an advisory group O experts
Dlr‘ him in the preparation of such a study. On 9 April 1976, thf: Gov.crnmg
S 'llmf UNEP by its decision 80(1V) authorised the EXC(:‘,LI[I\'/C Dlrec.tor
s 0d with the preparation of an appropriate study by seeking mformatl.on
- procl?;e Governments and taking into account the relevant work bcnpg
i eother forums. It requested the Executive Director to 'consult'thh
e mments regarding the feasibility and desirability of convening an inter-
e i 1k ental meeting to deal with the environmental problems of mateflal
govcmntl of war and provide assistance in the field of environmental protection
remtﬁ?)l;cs States, upon request, which are engaged in preparing their own

g)rogrammes fo; the elimination of mines in their territories.

The Executive Director submit?ed an Ipterim Beport to the Ge(rjler::
Assembly at its Thirty-first Session in compliance with the r:q;lest rgtaaiﬁin
the earlier session. The Interim Report stressed the need for ond cong-
statistical data and other relevant malc?rlal from the Governments a '
templated preparation of guidelines whlcb f:ould cover both action tfo re ang
the environmental damage caused by _e)ustmg material remr'lants of war
ways of reducing such damage resulting from future conlflicts.

In its resolution 31/111 of 16 December 1976, the General Assernbly took.
wote of the Interim Report and requested the UNEP to complete its study.

The completed study, after approval by the G9verning Councnl. of Ulei,lP :
at its Eighth Session, was submitted to the Thirty-second Session of the
General Assembly. At that session the General Assembly t(_)ok note of the
Report and urged the Governments concerned to co-operate \\flth the Executive
Director of the UNEP to further promote the work in this area.

For the next five years there was hardly any progress. The Exccu_tive
Director of UNEP continued his efforts to seek the views and observations
of all States.

At its Thirty-seventh Session, the General Assembly “_/hile con51dcr|.ng
this item requested the Secretary-General, in co-operation with the Executive
Director of UNEP, to prepare a factual study on the problem of . remnants
of war, particularly mines, which should include an analysis of the following
aspects of the problem :

“(a) The economic and environmental problems expericnced by (i.evglop-
ing countries affected by remnants of war, the lo§s of‘ life and
property they have suffered, their specific demands in this respect

10 General Assembly Res. 3435(XXX), adopted on 9 December 1975.
11 UNEP/GC/84 and UNEP/GC/84/Add 1.
12 See General Assembly Document A/31/210.
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and the extent to which the responsible States are willing to
compensate the affected States and to assist them in solving the
problem;

(b) The legal status of the problem;
(c) The international co-operation required to solve the problem;

(d) The role of the United Nations in this regard, including the possibility
of convening a conference under the auspices of the United
Nations.”!

Following the recommendations of the General Assembly, the Executive
Director of the UNEP, by his letters dated 15 and 18 April 1982, requested
the Governments to provide the relevant information. He also convened a
high level expert meeting at Geneva from 25 to 28 July 1983. The expert
group dealt with the issues concerning economic, environmental and legal
aspects of remnants of war and prepared a study entitled Explosive remnants
of conventional war. The study besidcs surveying the various aspects of the
problem suggested the areas of international co-operation, including the role
of the United Nations. In the concluding part, several recommendations
were made for urgent remedial action on the problem of matcrial remnants
of war. This study was attached to the Report of the Secretary-General
submitted to the General Assembly at its Thirty-eighth Session.!

At the Thirty-eighth Session, the General Assembly inter alia requested
the Secretary-General, in co-operation with the Executive Director of the
UNEP, to continue to seek the views of States on the recommendations
contained in Section VIII of the study annexed to his report submitted at
the previous session and report to the General Assembly at its Thirty-ninth
Session on the results of his consultations with the States concerned.”

At the Thirty-ninth Session, the General Assembly regretted that no
concrete measures had been taken to solve the problem of remnants of war
despite the various resolutions and decisions adopted thereon by it and the
UNEP. It reiterated its support for the just demands of the developing
countries affected by the planting of mines and the presence of other
remnants of war in their territories for compensation and for complete
removal of those obstacles by the States that implanted them. It requested
the Secretary-General, in co-operation with the UNEP and other organisations
of the United Nations system, to collect all information on expertise and
available equipment, so as to evaluate, on request, thc actual needs of the
developing countries affected and to assist those countrics in their efforts
to detect and clear material remnants of war. While requesting all States
to co-operate, it called upon those developed countries directly responsible
for the presence of remnants of war to intensify bilateral consultations with

13 General Assembly Resolution 37/215, adopted on 20 December, 1982.
14 General Assembly Doc. A/38/383.
15 General Assembly Resolution 38/162, adopted on 19 December 1983.
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the aim of concluding, without undue delay, agreements for the solution of
those problems.

At its Fortieth Session, the General As§embly once again reques‘tl;ald tfhe
Secrctary-Gcneral to continue his efforts w1'th the cm{ntrl.es r%sportlsn cﬁs u(r);
planting the mines and the affected developmg countries in orl i\i ombl
the implementation of the relevant resolutions of the General Assembly.

Pursuant to aforesaid resolution, the. Secretz}ry-General' rcguested .all
State members and non-members of the Um.teq Nations to furnish mforlmz;(tlor}
in this regard. However, in view (_)f tl}e limited response and the Sac o
information, the Secretary-General in his report to the Forty-secpnd ession
observed that «“in these circumstances, the Secretary-General is not in a

osition to evaluate the actual situation and needs of the developing countries

affected.”

(v) Further Initiatives by the Libyan Govemment

(a) Studies by the Libyan Studies Centre

Apart from raising the issue at various internatiqnal fora, the. leyan
Government has been making relentless efforts at the patlopal .Ievel. by initiating
studies and organising conferences. A significant step in this direction has been
the establishment in Tripoli of a Centre for Studies and Rf.:searchcs on the
Libyan Struggle against the Italian Invasion (the Libyan Studics Centre).

The Libyan Studies Centre has been instrumental in co_llecting and
disseminating information concerning the losses suff_ered by the Libyan people
during the colonial regime. One of its main functions has been to organise
international conferences and exhibitions dealing with the past !nstor.y o.f
the Libyan Jamahiriya. Besides establishing a permanent exhibition in Tripoli,
the Centre organised International Seminars on “Libya — History and
Revolution” in Rome in 1981 and “the consequences of war damages and
international responsibility” in Geneva in April 1981, respectively. T!le Centre
also brought out The White Book;°which gives valuable information z_lbout
the damages suffered by the Libyans and the efforts made by the leyan
Government both at the national and international levels to draw the attention
of the international community.

In 1982, the Libyan Studies Centre effected a statistical survey in various
municipalities of the Jamahiriya to collect the information on the darr_lages
suffered by the Libyan people as a result of colonialism and its residues
since 1911. It was contemplated that the survey would cover any type.of
damage suffered by the Libyan people due to the Italian aggression, which

16

General Assembly Resolution 39/167, adopted on 17 December, 1984.
17

General Assembly Resolution 40/197, adodpted on 17 December 1985.
18  General Assembly Doc, / 42/514.

19 The White Book was published by the Libyan Studies Centre in 1981.
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began in 1911, as well as those which resulted from the use of Libyan
territory as “battle ground” by the European Powers during World War II,
in addition to the damages caused by that war. Finally, it would also make

an assessment of the continuous losses deriving from the lack of removing -

the war’s residues.

In order to carry out this survey an Ad hoc “Committee for the studies
of compensation for damages caused by colonialism in the Libyan Territory”
was established.

The Ad hoc Committee faced many difficulties in determining the facts,
in estimating the size of the losses, and in establishing a legal basis for the
claims. It was pointed out that “the majority of the damages had been
caused during different historical periods, and that the reporting of cases
of death or of physical injuries or of destruction of properties—and the
factual documentation pertaining to them — had not been done either
during the Italian colonial period or during the Anglo-French occupation
or during the past regime”.20 The Ad hoc Committee prepared a very
detailed questionnaire seeking frank information from the Libyan people
regarding all kinds of damages suffered by them. It also issued guidelines
for the persons deputed to collect such information.

At the first stage, the survey covered 100,000 families in various
municipalities of the Jamahiriya. There was some lack of response because
of shortage of public information. In addition, not much information was
available regarding those who were killed or had emigrated. The Committee
published Preliminary Results of its survey in October 1989.

The Ad hoc Committee’s second stage of survey would cover about
500,000 Libyan families. It is hoped that on the basis of this survey it
would be possible to make a good assessment of human and material
damage suffered by the Libyan people.21

(b) Symposium on the matenal remnants of the Second World War
in general and in Libya in particular

This symposium was organised jointly by the United Nations Institute
for ’1.‘rammg and Research (UNITAR) and the Libyan Institute of Diplomatic
Studies. It was held in Geneva from 28 April to 1 May 1981. The purposes
of the symposium were :

(1) to discuss in an objective manner, the historical, economic, technical,

legal and humanitarian aspects posed by material remnants of war;
and

(2) to explore ways and means for solving the problem in an international
context.

20 Preliminary Results published by the Libyan Studies Centre, October 1989, page 11.
21 Ibid, page 9.
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The symposium was chaired by a well known Swiss, Dr. Victor Umbricht,
a member of UNITAR’s Board of Trustees, and was attended by more
than 70 experts from all parts of the world. The participants held extensive
discussions on various issues which were summed up by the Chairman as

follows :

1. Most participants felt that the Symposium proved useful and timely,
in terms of the extensive documentation submitted as well as of’
the exchange of views which was conducted on a scientific and
sober basis.

2. In accordance with the objectives of the Symposium, participants
did indeed explore ways and means for solving the problem of
material remnants of war, particularly mines. However, the views
on the legal ground for solutions differed substantially.

3. The gravity of the situation posed by material war remnants for
the countries concerned was recognized, particularly in the field of
human and economic losses. Technical assistance, information,
financial resources and time were needed to tackle the problem
effectively. It was recommended that a start should be made without
delay and in appropriate form, preferably in the context of further
UN action.

4. Specialized personnel, equipment and know-how in the field of mine
clearing do exist and could be made available.

5. International co-operation between the States concerned, both at
the bilateral and the multilateral levels, was desirable to carry out
the efforts of members of the international community to put an
end to the remnants of war. In this context, various suggestions
intended to help advance practical and concrete solutions were
considered, mainly within the framework of the UN.

6. Some measures envisaged might be taken by the United Nations,
under General Assembly Resolution 35/71 of 5 December 1980,
especially under paragraph 4.

7. Proposals in this regard were manifold, including designation of an
expert study group, setting up of appropriate machinery for the
provision of international and technical assistance, creation of an
international fund, etc.

8. Tl}cre was a useful exchange of views on the type of machinery
suited for dealing with remnants of war. Suggestions under this
heading included the establishment of a task force, a UN subsidiary
ad hoc organ of the General Assembly or a special body within
the UN. It was felt, however, that the choice of the most suitable
machinery required further study.

In the light of the importance and urgency of the problem of
remnants of war in general and in Libya in particular, participants
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in the Symposium urged that the Chairman should inform the
Executive Director of UNITAR, at an early opportunity, of the
discussions in the Symposium and convey its wish that the Executive
Director of UNITAR should bring the views expressed and the
various suggestions made both in the documents and in the course
of the debates to the attention of the Secretary-General of the

United Nations”.22

(c) Intemational Seminar on Libyan Exiles Deported to ltaly

The Libyan Government organised an International Seminar on Libyan
Exiles deported to Italy. This Seminar was held in Tripoli from 25 to 27
October 1989. The topics for discussion at the Seminar included :

® Issue of the Libyan exiles—facts and dimensions;

® Deportation of man from his homeland is a crime against the human
race;

@ Role of the public opinion and international organisations in facing
this crime and the need to adopt an international rule to pl;nish the
colonising powers in order to maintain security and peace.'3

The participants declared that the elimination of the vestiges of the
Italian colonialism in Libya is an international issue which does not concern
only the relations between Libya and Italy but also the whole international
community.

They expressed their full support to the demands of the Libyan Arab
people and urged the Italian Government to respond to these just demands :

“1. To provide information about the Libyan exiles who did not return
to their homeland;

2. To provide information about the circumstances in which the depor-
tation took place and the treatment they were met with as well as
to hand over all documents related to the issue to the Libyan
authorities.

3. To compensate those Libyan exiles who are still alive and the
families of those who died for the moral and material losses they
suffered from.

4. To provide information about the circumstances of their death and
place of their burial and to return their sacred remnants to their
homeland.

22 The Material Remnarus of the Second World War in general and in Libya in particular;
published jointly by UNITAR and the Libyan Institute for International Relations, New
York, 15 August, 1983, pp. 89-90.

23 Press Release issued by Libyan People’s Bureau, New Delhi, 25 October 1989.
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5. Commitment by the Italian Government to pay compensation for
the crimes committed by the Italian colonialism against the Libyan
Arab people.”

The participants issued the following recommendations :

«1. To declare 25th October of every year an International Day for
Solidarity with the deported Libyan Arabs.

2. In the context of considering colonialism as international crime the
participants call to form an international tribunal to prosecute this
crime and to remove its effects.

3. To call upon the world organizations, universities, research centres
and human rights committees to organise an international conference
on adoption of the principles of compensation for the effects of
colonialism. It will be useful that such conference issues a recom-
mendation to establish an institute of comparative studies of various
forms of colonialism.

4. To move to hold a special session of the UN General Assembly
on the principle of removing the effects of colonialism and com-
pensation to the colonised peoples.

5. To form a follow-up Committee in order to continue the efforts to
implement the recommendations made by this Seminar.”

Part - 11

Survey of Legal Developments related to the Issues referred to in the Memoran-
dum of the Libyan Govermnment

Among the items set out in the Memorandum submitted by the Government
of the ley_an Arab Jamahiriya, the issues concerning freezing of assets of
the developing countries have been examined at some length by the- AALCC
in the context of its work on Jurisdictional Immunities of States and their
f;rr(:g:ir;)g lI*"uLather, an item “Deportation of Palcs}inians in violation of In-
e 5 3 aw, particularly the Geneva Convention of 1949” has been on

genda since the Twenty-seventh Session held in Singapore in March

1988'. The studies prepared by the Secretariat on both these items have
examined the related legal issues.

refer‘:ﬁf:::nsr;;g;s ;’ailﬁg"(ﬂ{nd, the examination of legal issues concerning the
o ¥ ef ibyan Government is essentially restricted to issues
. ob]iant's of war an'd the Libyan exiles. A br_lel' reference is also
et gation concerning restitution of manuscripts, documents and

gical objects. As for the responsibility of States, a review of the

work of ¢ : A S
this surve;e International Law Commission in that respect is included in
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(i) Applicability of the Laws of War

The Laws of War, like most other branches of international law, had
their origin in custom. There is ample evidence to show that in ancient
times the conduct of wars was much more organised than in the modern
times. Since the Middle Ages the religious and theological dictates had their
distinct influence on these developments. In the second-half of the eighteenth
century, the process of replacing the customary practice into conventional
norms commenced, particularly, in the matters concerning the method and
instruments of war. The first such attempt in regard to land warfare was
the conclusion of the Geneva Convention on August 22, 1864 conceming the
amelioration of the condition of soldiers wounded in armies in the field. 1t
was followed by the Declaration of St. Petersberg in 1868 which forbids the
use of explosive bullets. As regards the warfare on sea, the Declaration of
Paris of Apnl 16, 1856 was the first achievement. Subsequently, the Brussels
Declaration of 1874 and the Convention relating to the Laws and Customs
of War on Land adopted by the Hague Conference in 1899 were other two
major developments. The real breakthrough, however, came in 1907 when
as many as 13 international conventions were adopted by the Second Hague
Peace Conference.24 Subsequently, the four Geneva Conventions concluded
in 1949 and its two protocols of 1977 further elaborated and updated many
of these provisions in the light of new developments.

_(a) The Laying of Mines

(i) The Hague Regulations and 1977 Protocol

One of the fundamental principles recognised in the Hague Regulations
of 1907 was that the right of parties engaged in an armed conflict to adopt
means of injuring the enemy is not unlimited.?® This has been reaffirmed
in Article 35 of the 1977 Protocol which lays down the threc basic rules
namely :

“l. In any armed conflict, the right of the parties to the conflict to
choose methods or means of warfare is not unlimited.

2. It is prohibited to employ weapons, projectiles and materials and
methods of warfare of a nature to cause superfluous injury or
unnecessary suffering.

24 Oppenheim L. “International Law—A Treatise’ Edited by H. Lauterpacht, Seventh Edition.
1955, Volume 11, pages 226-231.

25 Detailed comments on the 1949 four Geneva Conventions and its Additional Protocols of
1977 are made in the Commentary on the Additional Protocols of 8 June 1977 1o the
Geneva Conventions of 12 August 1949, published by the International Committee of the
Red Cross, Geneva, 1987.

26 Article 22 of the Hague Regulations of 1907.

3. It is prohibited to employ methods or means of warfare which are
intended or may be expected, to cause widespread, long-term and
severe damage to the natural environment.”

The Hague Convention Relative to the Laying of Automatic Su_bmarinc
Contact Mines, No. 5 of 1907, laid dowx_x the rules .ar'ld precautions for
employing unancborcd automatic contact mines. It prohibited laying of auto-
matic contact mines off the co_asts e}nd_ po’r7ts of the enemy with the sole
object of intercepting co.mmerc1al .shlppmg.“ A! the close of the war,.thc
States responsible for laying the mines, were obliged to remove these mines

without delay and notify their position to the affected States.

(i) Convention on Prohibition or Restrictions on the Use of certain Conventional
Weapons which may be deemed to be Excessively Injurious or to have
Indiscriminate Effects, New York, 10 Apnl 1981

This Convention was adopted at the United Nations Conference on
Prohibition or Restrictions on the use of certain Conventional Weapons
which may be deemed to be Excessively Injurious or to have Indiscriminate
Effects held in Geneva from 10 to 28 September 1979 and from 15 September
to 10 October 1980.

The Convention, among other things, reaffirms the two principles of
international law namely, that the right of the parties to an armed conflict
to choose methods or means of warfare is not unlimited and the employment
in armed conflicts of weapons, projectiles and matcrials and methods of
warfare of a nature to cause superfluous injury or unnecessary suffering is
prohibited.

The Convention and the Protocols annexed to it prohibit the use of
any weapon the primary effect of which is to injure by fragments which in
the human body escape detection by X-rays (Protocol I). Further, it prohibits
the use of booby-traps, intended to cause superfluous injury or unnecessary
suffering, as well as any booby-traps that are placed perfidiously (Protocol
I). The Protocol on Prohibitions or Restrictions on the use of Mines,
Booby-traps and other devices, including mines laid to interdict beaches,
waterways crossings or river crossings. However, it does not apply to the
use of ship mines at sca or in inland waterways. They continue to be
_governed under the Hague Convention of 1907. It restricts laying of mines
in the populated areas and provides for precise recording of mined and
bOOI.)}.'-.trapped areas and publication of such information as soon as the
hOStl!lthS cease. .lt envisages international co-operation regarding the removal
of mlr'leﬁeld:s:, mines and booby-traps, exchange of technical information and
material assistance and joint operation in appropriate circumstances.?

27 Antcles 1, 2 and 5 of the Convention.

28 g o}
The text of the Convention is reproduced in Status of Muliilateral Arms Regulation and

armarment Agreements, United Nations, New York, Second Edition, 1982, pages 153-164.
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(b) Information Concerning Missing and Dead Persons

The Hague Regulations respecting the Laws and Customs of War on
Land annexed to the Hague Convention II of 29 July 1899, and the Hague
Convention IV of 18 October 1907, (Article 14 and 19) and the Geneva
Convention of 6 July 1906, (Articles 3) dealt with the matters concerning
missing and dead persons. Articles 32 to 35 of the 1977 Protocol 1 further
elaborate these general principles. Article 32 recognises the right of families
to know the fate of their relatives. Article 33 provides for collection and
transmission of information concerning missing persons. Article 34 is concerned
with the remains of the deceased. It lays down provisions concerning respect
for remains and gravesites and in that respect contemplates conclusion of
bilateral agreements for access to and maintenance of gravesites and return
of the remains.

(c) Protection of Civilian Population and Civilian Objects

The Annex to the IV Hague Convention of 1907 deals with the matters
concerning military occupation. The territory is considcred occupicd when
it is actually placed under the authority of the hostile army. However, the
occupying forces are obliged to follow certain rules concerning maintenance
of public order, protection of the lives of the population and respect for
the laws of the occupied country (Article 43). The 1949 Geneva Convention
for the Protection of the Civilian Population in Time of War further elaborates
the protection enjoyed by the civilian population. Article 27 of the Convention
provides that persons on occupied territory have the right to enjoy respect
for their person, family rights and religious connections, and the occupying
powers must always treat the civilian population humanely and protect them
against any acts of violence, intimidation and insults. Moreover, Article 31
provides that “no physical or moral coercion should be exercised against
the population of an occupied territory, in particular in order to obtain any
kind of information from.them. Article 49 prohibits forcible transfer and
deportation of persons regardless of motives from occupicd territories to
the territory of any other States.

Protocol 1 of 1977 reaffirms the provisions concerning the protection
of victims of armed conflicts and supplements measures intended to reinforce
their application. Further, it stresses that “the provisions of the Geneva
Conventions of 12 August 1949 and of this Protocol must be fully applied
in all circumstances to all persons who are protected by those instruments,
without any adverse distinction based on the nature or origin of the armed

conflict or on the causes espoused by or attributed to the parties to the
Convention.”?

29 Preamble of the 1977 Protocol I.
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(d) Claims for Compensation for the Losses Caused by War
st and annexation of territory do not entail any
- g](?netriz(i)l; tt}: ccc?;ggﬁsatc for the damages caused by war. prevcr,
fegal hran eral prcccdents and judicial decisions where suc_h .clalms for
. have been awarded. As early as 1871, Great Brlt?m and the
con',pensaUODS agreed to appoint a Commission to deal with glalms f.or war
gy ed by subjects or citizens of the respective parties c!urmg .the
B, sust;{ﬂ ilarly, a Commission was established for dealing with claims
kvl o l:f‘ Fral’we and United States. Although, most of thes_e.casc?s
gy ﬁltﬁ&s the claims made by the neutrals and the foreigners residing in

ea

he enemy territory such examples did set certain guidelines and precedents.
the -

i ipulates that “A belligerent
:Jqe 3 of the Hague Convention IV stipu _ :
Al;at:lfilsh violates the provisions of the said (Hague) Regulations s}}all,
'P;a:}ll)é case demands, be liable to make compensalion.. It shall be respgnsnble
;’or all acts committed by persons forming part of its armed forces.

In addition to this Hague rule, Treaties of. Peace.c.oncludcd after })oth
First and Second World Wars providc?d for mdemn.mes and rep.aratlo;ls.
For example, the Treaty of Peace with Germany in 1919 provided hor
compensation for part of the loss and dama.gc inflicted by her and her
allies during the First World War. Under Artlck? 231 of lhe. Peace Trclaty,
Germany was held responsible to pay compensation for causing all the hos_s
and damage to which the Allied and Associated Governments and their
nationals have been subjected as a consequence 03f1 the war mzposed upon
them by the aggression of Germany and her allies.”” Further, Germany was
also held responsible “to make compensation for all damage d(?ne to the
civilian population of the Allied and Associated Powers anc'i to their property
during the period of the belligerency of each as an Allied or Associated
Power against Germany, by such aggression by land, by sea and from Fhe
air, and in general all damages as defined in Annex I”. An Inter-Allied
Commission known as ‘Reparation Commission’ was established by the.Treaty
to determine the amount of compensation payable and to supervise the
payment.*2

Another example in this context is the Treaty of Peace with It.aly of
1947. The Allied Powers—ecxcept Soviet Union, established their cla.ums to
general reparations to the proceeds of the Italian property retained in their
territories. Italy, as stipulated in Article 75 of the Treaty also accepted the
principles of the United Nations Declaration of 5 January 1943, relating to
property looted by the Axis Powers and agreed to return property removed
from the territory of any of the United Nations.

30  Sce Giles V. The Republic of France, Pitt Cobet. Cases and Opinions on International Law,
1913, p. 259.

31 Oppenheim L., op. cit, pp. 592-95,

32 Dhid



(e) War Crimes

(i) The Nuremberg Tribunal

During the Second World War, the attrocities, massacres, executions
and Killings of hostages and the civilian population in the occupied territories
were of such a high magnitude as had never been seen in the history of
human civilization. The Allied Governments took a joint decision to punish
the war criminals. First, it was announced in their Moscow Declaration of
30 October 1943 and subsequently an Agreement for the Prosecution and
Punishment of the Major War Criminals of the European Axis Powers was
concluded on 8 August 194533 Pursuant to this Agreement an International
Military Tribunal was established in Nuremberg. The jurisdiction and other
functional details were set out in the Charter annexed to this Agreement.

Article 6 of the Charter, defining the jurisdiction of the Tribunal, stated
that :

“The following acts, or any of them are crimes coming within the
jurisdiction of the Tribunal for which there shall be individual responsibility :

(a) Crimes against peace : namely, planning, preparation, initiation,
or waging of a war of aggression, or of a war in violation of
international treaties, agreements, or assurances, or participation

in a common plan or conspiracy for the accomplishment of any
of the foregoing;

(b) War crimes : namely, violations of the laws or customs of war. Such
violations shall include, but not be limited to, murder, ill-treatment
or deportation to slave labour or for any other purpose of civilian
population of or in occupied territory, murder or ill-treatment of
prisoners of war or persons on the seas, killing of hostages, plunder
of public or private property, wanton destruction of cities, towns,
or villages, or devastation not justified by military necessity;

(c) Crimes against humanity : namely, murder, extermination, enslave-
ment, deportation, and other inhuman acts committed against any
civilian population, before or during the war, or persecutions on
political, racial or religious grounds in execution of or in connection
with any crime within the jurisdiction of the Tribunal, whether or

not in vi%Lation of the domestic law of the country where per-
petrated.”

This Agreement, although initially was concluded among the four States,
namely, the United States, the United Kingdom, France and the Soviet
Russia, nineteen more States adhered to the Agree:menl.35 Subsequently, the

33 Ibid, p. 578.
34 Ibid, pages 578-579.

35 These included : Greece, Denmark, Yugoslavia, the Netherlands, Czechoslovakia, Poland,
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Assembly by its resolution 95(1) in December 1946 “reaffirmed the

e i i i he Charter of the Nuremberg
e ternational law recognised by the Charter ¢
%rl.?)ag:sag{il?he Judgement of the Tribunal and directed the formulation

ribu

hese principles with a view to their subsequent codification in the cpnlex’;
Oit = eneral codification of offences against the peace and securfy O
5 :kil%d or in an international criminal code.

ma

Codification by the Intemational Law Commission

les of International Law recognised in the Charter of the Nuremberg
Judgement of the Tribunal

(i)
Princip A
Tribunal ana in
The General Assembly, by its Resolut'ion 177(11) of 21 Noven'1be_r 1947E
d the International Law Commission to formulate the Pr_mcnples o
requeStC' al Law recognised in the Charter of the Nuremberg T'rlbuna.l and
'Intelina?f:g ement of the Tribunal. The Commission took up th1§ topic for
& tsifjerati%n at its First Session and completed the work at.lts Second
gz:ssion in 1950. The text of the formulations_ was later submitted to the
General Assembly. The General Assembly decided to send the text to _the
Member Governments for their comments al'1d requested the Comml_ssmn%
in preparing the draft Code of Offences against the Peace and Securltl): 0
Mankind, to take into account the observations of the Governments on these

formulations.

The formulations laid down seven principles. Although directed to in-
dividuals, States do incur certain obligations in respect of the: acts of commission
or omission of their officials. Principle VI sets out the list of crimes wh¥ch
are punishable under international law. One of them is war crimes dealing
with the violations of the laws or customs of war which include, but are
not limited to, murder, ill-treatment or deportation to slave-l{:\bour or for
any other purposes of civilian population of or in occupied territory; murder
or ill-treatment of prisoners of war, of persons on the sea, killing .o'f hostages,
plunder of public or private property, wanton destruction of cities, towns,
or villages, or devastation not justified by military necessity. Further, Principle
VI provides the list of crimes against humanity which include : mur@er,
extermination, enslavement, deportation and other inhumane acts_done against
any civilian population, or persecution on political, racial or religious grounds,
when such acts are done or such persecutions are carried on in-exccullon
of or in connection with any crime against peace or any war crimc.

Belgium, Ethiopia, Australia, Honduras, Norway, Panama, Luxembourg, Haiti. New Zealand,
India, Venezuela, Uruguay and Paraguay.

Oppenheim, op. cit, page 582.

See ’74715 Work of The Iternational Law Commission, United Nations, New York, 1980,
PP. 24-25.

38  Ibid, pp. 116-117.
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Anrticle 7
Obligation not to cause appreciable harm

35. This article has one paragraph which refers to ‘appicciable harm’,
but does not define that concept. Although there is this lacuna but the
concept is difficult to define and it may be better to leave precise meaning

to specific agreement or any peaceful settlement of disputes which may
later be adopted.

Article 8
General obligation to cooperate

36. As drafted, this article seems to be appropriate for adoption,

Article 9
Regular exchange of data and information

37. Article 9 was originally introduced by the Special Repporteur in his
Fourth Report!! as Article 16. While commenting on Article 16, previously
the AALCC had suggested that the scope of the article should include
ecological and environmental issues. As drafted

9, contains within its scope ccological data and information. The AALCC
is, therefore, of the view that the draft is satisfactory and should be supported.

Article 10
Relationship between uses

38. Article 10 was originally proposed by the Special Rapporteur in his
Sixth Report!? a5 Arlicle 24 entitled ‘Relationship between navigational and
non-navigational uses; absence of priority among uses’. This article has been
i W has a smaller title. The article s
& any assumption of priority for naviga-
regard being given to the requirement

of vital human needs is welcome as it provides a sound criterion for resolving
priority in the case of conflicting uses.

Part - IIT : Planned Measures

39. This set of articles provides useful basis for disputes avoidance.

1T A/CN. 412,
12 A/CN. 47427,
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Article 11
Information concerning planned measures

40. Exchange of information would alleviate suspicion and provndcgt(;z:(rzlsy
: i ing betwcen watercourse S ’
i resolve any mlsunderstandmg. ' .
oﬁ)}porgtgg:ga:gt of the AALCC is of the view that the article is well
The S

balanced.

Article 12
Notification concerning planned measures with possible adverse effects

41. The watercourse State which intends to implement a planned mgisrcrsc
h uld' take into consideration, while notifying the other -watﬁrcoursc tioﬁ of
Sho rovisions of Articles 13, 14, 15 and 17. Any dc:lay in the exec1}1] L
:h: groject should not possibly have the cost cscalatlon. \:;hl}(l:h T}?y :t\i/?y =
ifyi this, the n
2 notifying watcrcourse State. To avio X
adverse effect on the no : : " Fas e
i ty, notify the other w
hould, at the earliest opportunity, . ,
?;?tthm to ’assess whether such measures are likely to have adverse effects

upon them.

Article 13
Period for reply to netification

42. It is proposed that a period of six months for repl_v_1§ reasoonuart():lé:s:

Nevertheless, many watercourse States may not l-ltz:lve t?ﬂf: rlcqu;_miﬁere;lanned
: te the possible cffects o :

and technology to study and cvalua- i . o

measures with%):] the period and a possibility of extension should be considered

Article 14
Obligation of the notifying State during the period for reply

43. The obligations specificd in this article seem to us reasonable and
acceptable.

Article 15
Reply to notification

44. Paragraph 1 which provides for the phrase ‘as carly as polssd;lzc
should be made more specific by fixing a time-limit similar to Article 13.

Anrticle 16
Absence of reply to notification

45. The provision scems to be reasonable and should be aceepted,
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Article 17
Consultations and negotiations concerning planned measures

46. 'Ic‘lhlsH provision provides for well balanced saleguards for all parties
concerned. However, good faith must require that negotiati
- R otiat

be unduly protracted. i e

Article 18
Procedures in the absence of notification

47. Here again the Commission has att 8
which should be broadly acceptable empted a well balanced provision

Article 19
Urgent implementation of planned measures

48. While this article is broadl it i
‘ : y acceptable, it is suggested th
phrase ‘other equally Important interests’ needs further ex;ﬁination. B i

Part - IV ; Protection and Preservation

Article 20
Protection and preservation of ecosystems

5 :z Thzis provision should meet the broad support of all States in view
nced to protect the ecosystem of international watercourses.

Article 21
Prevention, reduction and control of pollution

= I5:‘(())1];It']llnst::rt1clt(:l was ongmally introduced by the Special Rapporteur in
Pollution of ar:lor_ as Article 16(17). Paragraph 1 of Article 21 defines
acceptable. The ;I;ltf;;attgg;lrewaﬁrco:rse, 'h & manner which should be
subj . clable harm’ in paragraph 2 has been
e pjlti:ccz:bl?gf hi(;r:el corlrlxmcnts with rega{d to Article 7pwhich are :qu;ill;
B establishe;j n the absence of a dispute settlement mechanism and of
jectively asses dsta&(/iards,. th‘e concept ‘appreciable harm’ cannot be ob-
555 W S(eo.[hahat 1s apprecnable" to one party could be mere
8001 be catasirs h'b ;)ther and what is insignificant for one purpose
ol & botrer & phic for another. Nevertheless, it would be difficult to
L.er standard than that of ‘appreciable harm’. It would, however,

e
13 A/CN. 4/412.
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be advisable for States concluding particular watercourse agrecements to
specify a more detailed provision on what could be considered appreciable
harm. Further, it should be pointed out that the article does not prohibit
all pollution but only that which causes ‘appreciable harm’. Thus, paragraph
2 is not intended to impose strict liability on the State for all harm caused

by pollution.

Article 22
Introduction of alien or new species

51. This is an innovative article designed to avoid serious detrimental
harm to a watercourse through the introduction of new or alien species.
We believe it should be widely supported.

Article 23
Protection and preservation of the marine environment
52. This Draft Article is very important since it deals with the problem

of protection and preservation of marine environment; hence we recommend
its adoption.

Part - V : Harmful Conditions and Emergency Situations

Article 24
Prevention and mitigation of harmful conditions

33. The thrust of the obligation to prevent and mitigate harmful conditions
should need general support.

Article 25
Emergency situations

4. Article 25 is almost identical to Article 23 as proposed by the
?Pe‘f?li;l\ R_apporteur in his Fifth Report.14 The only difference is that paragraph
It(') rticle 25. defines ‘emergency’ which was lacking in the earlier text.

15 proposed in Article 25 that a watercourse State ‘shall without delay
?rﬁgh :’Y the most expeditious means available notify other......> In theory, it
it gf’Pear to be a very simple communication network requirement, but
B kima;te:s,f particularly those that are l.east developed, may not possess
ki d(; tec_hnology or remote sensing satellite capability to detect

NgEr in advance. Due to lack of resources and technology, many

\
14 A/CN. 4/421.
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(il) SECRETARIAT'S PRELIMINARY STUDY

Introduction

1. Most of the developing countries in Asia and Africa achieved their
political independence in 1950s as a culmination of the process of decolonisation
set in motion by the United Nations soon after its inception in 1945. After
attaining political emancipation, one major challenge before the newly in-
dependent States was to select a-development model which could revitalize
their depressed economies since little, if any, meaningful development had
taken place in these countries during the colonial era. The development
model that was chosen by most of these countries was that of a mixed
economy consisting of the public sector and the private sector in which
primacy was given to the public sector. All basic, strategic and infrastructural
industries were entrusted to the public sector whilst the private sector was
intended to play a complementary role. The rationale for lending primacy
to the public sector was that the State should have a definite say in shaping
economic policies and that welfare of the masses could be achieved only
through socialism.

2. India became the chief proponent of this development model and it
inspired a number of other developing nations in the region to adopt
economic systems based on this model. To begin with, India, in 1951, had
only five central public sector enterprises with an investment of Rs. 290
million." Since then the public sector has registered a phenomenal growth.
By March 1988, the number of PSEs had risen to 231 with an investment
_of Rs. 712,990 million>. At present, nearly 55 per cent of the PSE investment
Is In steel, coal, minerals and metals, electricity and petroleum. Products
include such items as bread, paper, footwear and contraceptives; air, sea,
river and road transport; national and internatignal trade; consultancy, con-
struction activities; hotels and tourism services.

cin 3. Although this model of development had the advantage of industrializing
T COUHt;'y and making it largely sclf-reliant, it is now being realized that
]9900"[‘“;1 performance of the public sector has not been satisfactory. In
had » India had a total of 248 central public enterprises, out of which 103
ad incurred losses to the tune of Rs. 17450 million during 1989-90. Out

: i ;
xenka( varan, RJ. "Aspects of Privatization. The Public Sector” in the Hindustan Times,
ew Delhi, dated 23 November 1991.

2 g T ’ ;
Pmbhu, A.N. "Privatisation. How to make it work here" in the Hindustan Times, New
Delhi, 2nd June 1991,

g:ltl:.' Rl-;.;lb‘mle Enterprises in a Developing Courury. The Indian Experience 1950-90, New
l’ .
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of these loss-making units, 40 were chronically sick and their revamping
required writing off losses worth Rs. 62,000 million while fresh investments
in only 28 units (which were to be rchabilitated) were expected to involve
additional outlays of Rs. 33,000 million.* In addition thereto, compensation
in the event of closure was to involve a similar amount. In other countries
of the region, the experience has not been dissimilar. The reasons that have
been advanced for the overall failure of the public sector are along sthe

following lines :

(i) Some of the PSEs have virtually become social welfare organisations
with no accent on efficiency and productivity. They have become
breeding grounds for corruption, patronage, inefficiency and
bureaucracy, guzzling huge resources from the larger economy.

(ii) The PSEs are incurring continuous and staggering losses on account
of their producing goods and services at high cost and of indifferent
quality.

(iii) Their freedom of operation is severely curtailed due to excessive
interference by Governments, formally or informally.

(iv) They have bred a culture of no work.

4. Since the PSEs have become a drain on the exchcquer, of late
pressures are being brought to bear on the governments to diminish the
role of the public sector and increase the role of the private sector through
industrial restructuring and privatisation. Since most of the governments in
the rcgion have been suffering from increasing budgetary gaps year after
year while at the same time facing mounting external indcbtedncss, pressures
are being exerted on them in particular by the international financial and
monetary institutions to close down the chronically sick PSEs and reorganize
or privatise the remaining ones if they wish to be favourably considered for
developmental assistance. Since governments would face the prospect of
industrial unrest in ordering closurc of sick units, they are being promised
by these agencies financial assistance to enable them to meet the cost of
retrenchment and other monetary benefits to be given to the workers of
such units?

5. Probably, it is in response to these pressures coupled with the overall
unsatisfactory performance of the public sector, that privatisation and dercgula-
tion of national economies have become the watchword in about 50 countrics
around the world. In fact, dercgulation, relaxation of Statc control and the
withdrawal of State from certain economic processes is already in process
in India, Pakistan, Sri Lanka, China, South-East Asia, Angola, Algeria,
Ethiopia, Kenya, Mexico, Chile, Western and Eastern Europe and the USSR.
There have been other factors also which have aided and abetted this

4  Mitra Chenoy, Kamal A. "Privatizing India” in Mainstream, New Delhi. Vol, XXIX. No.
41, dated 3 August 1991.

5  The Government of India has been promised $ 1 billion of this score by the World Bank.
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development. Firstly, the successful British experience, Mrs. Thatcher, former
Prime Minister, privatised over two dozens PSEs in UK including giants in
steel, air and tclecom services and showed that there was a no panaceca
save for trusting her people. The second is the crumbling of the concept
of public sector in the Soviet Union and East European bloc which are
now switching over to the market oriented systems and contemplating privatisa-
tion of the majority of their public enterprises. Thirdly, most of the developing
countrics have now come out of the time-honoured managing agency system
fostered by the British. Large private sector companies are now in the
hands of professional managers and a new entreprencurial class has come
up. Fourthly, in several developing countrics, there is now in place an
industrial and technological base and a fairly good infrastructurc and heavy
industry have been well set. Fifthly, the capital market, by and large, is
growing in a number of countries of the region. Sixthly and lastly, the
recognition that withdrawal of the State from economic process is one of
the keys to further development since new industries such as micro-electronics,
computers, auto-revolution, information technology, automation of textiles
and several other industries need less interference from the State.

6. However, a crucial question that arises in this context is in the
manner and at what pace can the public sector be privatised since the
private sector even now has neither the resources nor the competence to
take over all public enterprises. If privatisation is taken to mean sclling
away the assets of the public sector, partially or fully, to some individuals
or to some private companies including foreign enterprises, however efficicnt
or ﬁnancially sound, that will not be in the interest of the developing
economies since no country or government would be willing to risk the
po'litical fallout that will be generated if any such step is even contemplated.
Privatisation in the present context should, therefore, mean only disinvestment
of PSE’s shares to the public at large including workers — partially, substantially
or fully. Even in this restricted sense, full privatisation, given the present
state of economies in the countrics of the region, would not be in a position
to absprb the shock of full privatisation without a fundamental restructuring
Of.ﬂﬂl_lon.al economics. Moreover, taking into account the experiences of the
glr]llvat:sall(l): in Latin America and UK, it appears that privatisation works
eco);or(:, [s(E'f degree that the rest of the economy works. If the general
s ya:d C]:Z from a-ovcrdoze of bureaucratic cor.ntrols, .rulcs and regulations,
s & incncs:s, it would fnake only a nominal difference whether an

§ Private or public sector.

7. It - > {
' _Il_ls contended that four preconditions have to be satisfied before
privatisation can be successful :

(i) The cconomy should be globalised. Inranational and international
competition should be fully encouraged. Otherwisce privatisation will
result In the replacement of inefficient public monopolies by ex-
ploitative private monopolics.

(i) Subsidies will have to be abolished. Full privatisation in a regime
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of subsidies will be an absurdity.

(iii) Administered prices and privatisation is an equally glaring con-
tradiction. No privatisation with simultancous price controls can
ever work.

(iv) Internal and external protection through non-tariff measures will
have to be abolished. Whatever tariffs are needed have to be fully
rationalized, otherwise efficiencies will deteriorate and the consumer
and tax payer will become the victims. Privatisation in essence
means competition.

8. These are major microeconomic issues and involve restructuring of
the national economies and a fundamental change in the overall historical
perspective. Alleviation of poverty, equitable distribution of goods and services
and maintenance of regional balances continue to be the major demands
in the States of the region needing subsidies through the mechanism of
administered and retention prices. Since Governments arc likely to take
time in taking a position on these major issues, full privatization of the
public sector at the moment should remain a long-term objective.

9. However, within the present framework a partial divestment is possible
and desirable if the objectives are to : (a) improve the efficiency of performance
of the PSEs; (b) make available funds to PSEs for modernization, expansion
and corporate growth; and (c) distance government from day-to-day functioning
of the PSEs. A partial divestment is feasible without affecting major policy
changes and without waiting for a total restructuring of the economy. A
divestment of upto 49% should pose no problem as the governments would
still be able to retain effective policy control. This is essential because
experience indicates that the success of late industrialisers like Japan or
the Republic of Korea was based, not on indiscriminate investment by
private investors pursuing market signals, but industrialization guided by
the State that influenced the number of units, the size of each, and the
technology and marketing strategy adopted in each industry. At a later stage
divestment even up to 60% can be tried provided the equity is distributed
amongst a large number’ of shareholders including the workers of the enterprise.

10. However, it will not be possible to divest the shares of all PSEs,
particularly those which are industriallly sick as nobody would be interested
to invest in them. The remedy for the sick units should be the same as
for sick private enterprises. First, give an opportunity to the workers to run
the units. If they cannot, one must face the unpleasant task of closing
them down, with appropriate measures for relocation and rehabilitation of
workers. The capital raised by disinvestment of selected PSEs should not
go into the exchequer but should go into a separate Fund with the following
objectives : (i) For reinvestment in the public sector for modernization,

6 Moosa Raza. "Exploding the Efficiency Myth" in The Economy, Vol. 1 — Crisis and
Adjustment. New Delhi, 1991.
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expansion and corporate growth; (ii) For assisting ailing PSEs and turning
them around; (iii) To create a social security scheme to safeguard the rights
of workers; and (iv) For intervention in the market to sustain public confidence
in this equity. Such a Fund should be governcd by a select body consisting
of government nominees, public sector chicfs, chiefs of financial institutions
and eminent economists from the public and private sectors, who would
have all the authority to manage the Fund for the objectives listed.

11. Once partial disinvestment has been achieved, the next logical step
would be restructuring of the management of PSEs. Their Boards should
be reconstituted to give representation to the general shareholders. The
government should avoid the temptation to use its large shareholding to get
its nominees clected as this will defeat the purpose of partial privatisation.
Today, the annual general meetings of the PSEs are closed meetings between
the Chairman and Managing Directors of the enterprises and a representative
of the Government. There is really no accountability and transparency in
their operations in the true sense of the word. In fact, accountability of
the PSEs should be looked at from the viewpoint of accountability for
efficiency, productivity and profitability rather than from day-to-day operations.
The management of the PSEs should not be the responsibility cither of
politicians or bureaucrats. They should be given independence and then
made accountable for their performance. Unless, governments consciously
adopt this approach, no amount of industrial restructuring of public enterprises
would ever succeed.

12. From the foregoing account, the inescapable conclusion that can be
derived is that Governments in the region in their transition from the mixed
economy to that of a market-oriented economy will have to sequence their
privatisation programmes in a phased manner keeping in mind the national
interest as well as the need to align their economies with the global economy.

Legal Aspects

13. In any programme of privatisation, four stages can be contemplated.
The first stage is ‘partial privatisation’ which consists in the initial sale of
Zlil;ires of a PSE to the public at large including the workers. The initial
theesst;]:ntfls hgenerally limitefi to ZQ to 25%. The: secopd stage consists in
i< limited(:o 2925;65 of a'partlally prl_vaused PSE in which §uch fiive.stm.enl
5 Ragh 0. The third stage, which may be .cz.alled ‘effective privatisation’
ta'the, brioar € sale of shares to the extent of giving away _conlrol.of a PSE
complete wit;dCOmpamcs. The last stage is "total prlyatlsallon" which means
the State cont rawal o!' the State frqm the enterprise. In stages I and 11,
BTar olc : rol relatively remains intact but in stages III and IV, it is

minmised or completely eliminated.

14. For j . e .
characterigcr;dlmplemen““g stages T and II of privatisation, which can be

e Vesunty; as partial privatisation, there is already in place in most of
changes w;lels of the region the requisite legal framework, although a few
be required in certain legislation and a few fresh legislation
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forthcoming U.N. Conference on Environment and Development due to be

held next June.

24. The Delegate of Republic of Korea stressed that reasonable time should
be given for phasing out greenhouse gases. In his view, without adequate
flow of funds and technology, no success could be achieved. He felt that
the Global Environment Facility (GEF) was a good step but it was not
enough. It should be supported by additional funds, including the principle
of “Polluter pays.”

Two other important aspects, in his view, were the training, education
and development of human resources and redefinition of intellectual property
to balance rights and the need for transfer of technology.

25. The Delegate of People’s Republic of China observed that since the
efforts to deal with the Climate Change issues were closely interrclated with
the economic development, energy structure and other fundamental interests
of the countries concerned, his country took the Climate Change issue very
seriously. In his view, Climate Change was a common concern of mankind,
which, in the final analysis, needed the concerted action of all the countries
in the world. This concerted action could not be materialized without
effective international cooperation based on the principle of equity. In such
cooperation, the developed countries should make special contribution and
provide the developing countries with requisite financial resources and tech-
nologies to enable the latter to participate effectively in international coopera-
tion for dealing with the Climate Change issue without prejudicing their
normal economic development.

While advocating the adoption of realistic and practicable response
strategies by the developing countries within their capacities and means on
the basis of the best scientific knowledge available, he stressed that the
Framework Convention should have as one of its objcctives the improvement
of knowledge in this regard by establishing an organizational mechanism for
further monitoring and research so as to provide a scientifically sound basis
for the adoption of further measures.

In his view, the Framework Convention should be a Convention that
sets forth general principles concerning Climate Change and general obligations
fpr various countries, thereby preparing the ground for the eventual estab-
hshrgcr}t of a legal regime for the protection of the global climate and
furnishing the organizational framework for negotiating related protocols

f:onl.aining specific commitments on the basis of the principles enshrined in
it. The Convention should :

(i)  Strike a balance between cnvironmental protection and the respect
for State sovereignty;

(i) Integrate environmental protection with economic development;
(i) Recognize the responsibility of the developed countries for human

induced Climate Change and their obligations in addressing it;
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(iv) Establish the principle that the intcrn.ational community cooperate
on an equitable basis in dealing wnh. the matter and that, In
particular, the developed countries prowde.ﬁnancml resources an’d
transfer technology to the developing countries to f:nable the latter’s
effective participation in related international action; and

(v) In view of the marked difference in th.e levels of.economic devel(‘)p-
ment between developed and developing countries, the Convention
should provide that different time-frames be set for execut_lon.of
relevant measures, depending on varied economic as well as SClC.nllﬁC
and technological capabilities that obtain in different categories of

countries.

Framework Convention on Biodiversity

26. The Secretary-General while introducing the .Sccr.ctariat study entitled
«Development of a Global Convention on Biodnvcrsntyi’ stat.cd tha.t a
framework Convention on Biodiversity was being negotiated in the inter-
governmental negotiations currently being held under the auspices of the
UNEP as part of the on-going preparations for the United Nat.lons _Coqference
on Environment and Development scheduled to be held in Rio in June

1992.

The Secretary-General stated that biodiversity, fvhich was the total sum
of life’s variety on this planet constituted at the genetic, specics and ecosystem
levels, was declining at an unprecedented rate as a result of man’s activities,
and that this loss was irremediable. As a result, there was mounting public

“awareness and pressure, particularly in the developed countries, about the

need to conserve biodiversity. As for the developing count.ries “.zhich happened
to be the repository of bulk of biological resources, their main concern was
that commercial exploitation of their biological resources was proccedlpg
without corresponding monetary compensation to them. They lacked capacity
as well as economic incentives to conserve their biological resources for
future generations, but were forced to incur costs including foregone revenues
from alternative uses where conservation was attempted.

The Secretary-General pointed out that the irony of the situatior.\ was,
while the areas of greatest biodiversity or importance were located in the
developing countries, they did not have the resources to conserve them ar-xd
needed substantial help from the developed countries in the form of financial
and technical assistance to be able to do so. It was in recognition of these
concerns that a global Convention on Biodiversity was being negotiated
which was intended to evolve a broad legal framework pulling togctheg a
wide range of actions at national and international levels for conservation

';‘)“d_ sound use of biodiversity which had hitherto been taken on a piecemeal
asis.

The Secretary-General further stated that the crucial issues in the current
negotiations for a Convention on Biodiversity were, access to genetic resources,
transfer of technology including biotechnology and provision of funds and
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importance to the rational use i
and conservatj { biodi i
il : ¢ on of biodiversity. H
Bio-di(‘),z:sl;latlx. of an International Convention on the éonsirsvzlt)ilz)(r)lr[e(:'
o at)éon J; n\:(as, however, of the view that the successful formulatio(;
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and preferential terms; and (ii) Financial resources—developed countries
should provide new, adequate and additional resources to cover full incremental
costs involved in addressing environmental issues and in implementation of
relevant commitments derived from international legal instruments.

33. After the conclusion of the general debate, in the course of which
several members and observer delegations had voiced their concern over
the growing degradation of the global environment and stressed the necessity
of evolving a common position amongst the Member States of the AALCC
on the UNCED matters, it was inter alia decided that the AALCC should
make its views known to the PREPCOM of the UNCED scheduled to meet
in March 1992. To that end, the AALCC appointed an open-ended Working
Group with a core group comprising the delegations of the Arab Republic
of Egypt, China, Ghana, India, Japan, Kenya, Libyan Arab Jamabhiriya,
Pakistan and Sri Lanka to identify and formulate the common acceptable
principles of international environmental law for adoption by the AALCC
and later transmission to the PREPCOM for UNCED. The Working Group
held a total of four meetings between the 28th and 30th of January 1992
under the joint chairmanship of Mr. Jamshed Hameed (Pakistan) and Mr.
Amrit Rohan Perera (Sri Lanka). Following a series of formal and informal
exchange of views, the Working Group recommended the following draft

text for adoption by the AALCC.

"STATEMENT OF GENERAL PRINCIPLES OF
INTERNATIONAL ENVIRONMENTAL LAW

The Asian-African Legal Consultative Committee,

after an exchange of views on legal aspects of environment and develop-
ment, affirms :

(i) that the environment is the common concern of mankind and that
the environment and development are intrinsically and inextricably
linked;

(i) that the principle of sustainable development shall be given due
effect and development shall not be pursued in a manner as would
endanger the environment;

(iii) that all members of the international community shall ensure that
no appreciable or significant harm is caused to the environment
and that the environment does not suffer severe and irreversible
degradation:

(iv) that the responsibility of Member States of the international com-
munity shall be [common but differentiated] [differentiated] and the

application and enforcement of environmental standards by the
developing countries shall be in accordance with their respective

capabilities and responsibilities;

237




(v) the need to protect inter-generation equities within the context of
the progressive development and codification of international en-
vironmental law;

(vi) that the developed countries in the interest of the common future

of mankind and the protection and preservation of the environment,
seriously consider making available to the developing countries [new]
[adequate] and environmentally sound technologics on a [preferential
and non-commercial] [fair and most favourable] basis;

(vii) that the developed countries, international and regional organizations

(viil

(ix)

and financial institutions consider, explore and, where necessary,
make provisions for [new] additional and adequate financial resources
to the developing countries to meet the objectives of sustainable
development and the protection and preservation of the environment;

i) that the UNCED should accord priority to the improvement and
strengthening of the existing institutional mechanisms relating to

environment and development in the United Nations system and to

enhancing their cooperation and coordination; and

that any instrument to be adopted by UNCED should include
appropriate provision for the peaceful settlement of disputes."

34. The above ‘Statement’ was formally approved by the plenary meeting

‘of the AALCC and later submitted to the fourth session of the PREPCOM
for the UNCED held in New York in March 1992. Thc Statement was
circulated as an official document in all the working languages of the United

Nations under the agenda item — "Principles on General Rights and Obligations"
of Working Group III.

35. As for the future work of the AALCC related to the follow-up

action (o be taken after the conclusion of the UNCED, the AALCC adopted
a series of decisions which are as follows :

Decisions on Further Working Programmes of AALCC on
Environment after the Conclusion of UNCED at Rio in June 1992

In view of the long-term nature of environmental protection, the AALCC’s

concern and involvement should continue even after the conclusion of the
Rio Conference in June 1992. The AALCC might wish to re-invigorate its
endeavours and to further its environmental programmecs. Its suggested
measures and actions to be taken in this regard may include :
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Preparation of a general assessment of the outcome of the Rio

Conference concentrating particularly on the issucs with legal im-
plications;

Continue to monitor the on-going process of UNCED at \l:s |n-CXt1
stage and follow-up aspects of its new programmes with lega
implications;

Preparation of detailed analysis and comments on lhc.}wodFrzir?;w;);I(;
Conventions on Climate Change and }310dwcrsnty, n‘a ‘op<i ,l i
monitor the developments after the signature of the (}:m\::x;\ ;?C C,
and make recommendations to the Mcr.nhcr Statcs 'ofll c o
in respect of ratification of the Conventions respectively as dce
appropriate; |
Make studies on the further development of inlernauon.al cm;nrolr:-
mental law. An item, "Lcgal Aspects o_f the Pr.ot(?cl.l(m 0‘1 lh el
Environment of Areas not subject to a National {urlsdlcuon (.(; 0 _e:l
Commons)" might be taken up by the AALCC. Thcr t(}),plC]L‘g-
hopefully be included in the futurc work programmc ol the ;

Render assistance to the Mcmber States at lh.cir request in lhet
field of national legislation concerning the protection of cnvironment;
and

Strengthen the co-operation bet.wecn AALCC and thc UNEP lhrougg
the conclusion of a co-operation agreement between AALCC an
UNEP.
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2. It was in recognition of this international concern that the UNEP
Governing Council, in its decisions 14/26 and 15/34, stressed the need for
concerted international action to conserve bio-diversity by inter alia formulation
of a comprehensive international legal instrument, possibly in the form of
a Framework Convention. The Governing Council, accordingly, established an
Ad hoc Group of Experts on Biological Diversity which held its first session
in Geneva in November 19838. The second session of the Ad hoc Group was
convened in Geneva in February 1990 to advise further on the content of a
new international legal instrument, with particular emphasis on its socio-economic
context. The Group requested the Executive Director to begin a number of
studies as a means of responding to specific issues in the process of developing
the new legal instrument. These studies covered : bio-diversity global conservation
needs and costs; current multilateral, bilateral and national financial support
for biological diversity conservation; an analysis of possible financial mechanisms;
the relationship between intellectual property rights and access to genetic resources;
and biotechnology issues. The results of these studies were presented to the
Ad hoc Group at its third session which was held in Geneva in July 1990. At
that session, the Ad hoc Group advised further on, inter alia, the content of
elements for a global framework legal instrument on biological diversity. The
Group agreed that in dealing with the issues of costs, financial mechanisms
and technology transfer, the broad estimates of costs involved should be accepted.

. However, the Group maintained that the complex issues involved in biotechnology
transfer required further expert examination before the set of elements covering
the issues could be agreed. Accordingly, an expert meeting of the open-ended
Sub-Working Group on Biotechnology, which was held in Nairobi in November
1990, discussed issues relevant to biotechnology transfer, mainly the scope of
biotechnologies to be included in the proposed Convention and ways and means
for their transfer to developing countries.

3. The outcome of the three sessions of the Expert Group and the
Sub-Group on Biotechnology showed that there was an urgent need for an
international legal instrument for the conservation of biological diversity
encompassing it at three levels : intra-species, inter-species and ecosystems,
including both in sifu and ex sifu conservation. It was clarified that certain
issues might nced to be considered in separate protocols and that, if possible,
these protocols should be negotiated concurrently with the Framework Con-
vention. It was agreed that the proposed Convention should contain firm
funding commitments. Biotechnology transfer was recognised as an important
clement in the planned instrument, with a potential to contribute to improved
conservation and sustainable utilization of genetic diversity. The experts also
agreed that the access to genetic resources should be based on mutual
agrecment and full respect for the permanent sovercignty of States over
their natural resources and that an innovative mechanism that facilitates

access to resources and new technologies should be included in the legal
Istrument,

4. Subsequently, the UNEP Governing Council by its decisions 15/34

and SS.I1.5 appointed an Ad hoc Working Group of Lcgal and Technical 1
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' i negotiate an international legal instrument for
- V-Vlllz:ti?)nm(;afn(tj:ii(t)(laogtiocal cgiversity. At its first session held in Nairobi
i 23 November 1990, the Group focussed on the elements .for
from_ - 'tolusion in a global Framework Convention on Biological Diversity.
g e ;)nc_s of its consideration of these clements the session req_ucsl?d
o lfsé cretariat to prepare a Draft Convention on Biological Diversity
e UNE' ei)iv /WG. 2/2/2) which was presented to the second session of
(UNEP/BIOI Wor'king Group held in Nairobi from 25 February to 6 March
iy ’1:06 second session discussed parts of the Draft Convention and
-1991.' Tdc qumber of issues for further clarification with the help of notes
R ot red by the UNEP Secretariat. It made recommendallon.s to the
- pl-'ert)aon the revision of the Dralft Convention. The Session also
Secretarlj the Executive Director to convene a meeting of a reglonz.illy
request((ij oup of lawyers (Lawyers’ Meeting) to review the Draft Conve.n'tlon
balansfs(:dgr bypthe Secretariat. The session also made important decisions
(a); r;’rocedural and organizational matters; a.dopted its ru_lcs_ of procedure;
elected its officers; established two sub-wprkmg group assigning each group
with specific parts of the Draft Convention.

i i its sl h session, by decision
5. The UNEP Governing Council, at its sixteent v
16/42 renamed the Ad hoc Working Group of Legal and Technical Experts

on Biological Diversity as the Inter-governmental Negotiating Committee (INC)

for a Convention on Biological Diversity clarifying that Ehc_ change of name
did not mean a new negotiating body nor affcc.t the continuity of the proccs;
of elaborating the Convention. The INC consists of' Working Group I ar(lj
Working Group 1. Working Group I has been assigned almost two-thlfrs
part of the Draft Convention. Working Group Il has been allotted specific
draft articles which can be said to constitute the heart of the Convention.
The successful elaboration of the Convention depends upon agrecment being
reached on the issues being tackled by Working Group II. These mclu_de
access to genetic resources; access to and transfer of tcchpology including
bio-technology and funds and funding mechanisms. The lmpact. of these
provisions is likely to permeate the entire fabric of the Convention.

6. The Bureau of the INC is as follows :
Chairman H.E. Mr. V. Sanchez (Chile)

Vice-Chairmen Mr. V. Koester (Denmark)
Mr. J. Muliro (Kenya)
Mr. G. Zavarzin (USSR)

Rapporteur Mr. J. Hussain (Pakistan)

Working Group 1

Chairman Mr. J. Muliro (Kenya)
Vice-Chairman Mr. Pavel Suian (Romania)
Rapporteur : Mr. Nordahl Roaldsy (Norway)
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Working Group II

Chairman Mr. V. Koester (Denmark)
Vice-Chairman Mr. A. Vaish (India)
Rapporteur Mr. S. Samba (The Gambia)

7. The first session of the INC was held in Madrid from 24 June to
3 July 1991; second session in Nairobi from 23 September to 2 October
1991; third session in Geneva from 25 November to 4 December 1991; and
the fourth in Nairobi from 6 to 15 February 1992 which has produced the
Fifth Revised Draft Convention on Biological Diverstiy contained in Document
No. UNEP/BIO.Div/N7-INC.5/2. This text will be taken up for final con-
sideration at the fifth session of the INC scheduled to be held in Nairobi

from 11 to 19 May 1992 just before the UNCED to be held in Rio in
June 1992.

An Overview of the Fifth Revised Draft Convention on Biological Diversity

8. The conservation of biological diversity and the problems relating to
climate change are among the most important environmental issues facing
the world at the present juncture. The destruction of habitats is causing
thousands of species to become extinct every year and the consequent loss
of biological diversity is a main factor in what might become an irreversible
climate change. Biological diversity, therefore, needs to be conserved so that
mankind can derive maximum sustainable benefit from world genetic resources.

9. The international community has already enacted instruments to protect
-biological diversity, but they have proved to be inadequate. It is, therefore,
essential to supplement such action by a global Convention which would
enable the present generation to discharge its responsibility to future ones
through preserving their heritage.

10. The Draft Convention on Biological Diversity, presently under
negotiation, is intended to evolve a broad legal framework pooling
together a wide range of actions at national and international levels
for conservation and sound use of biological diversity that have hitherto
been taken on a piecemeal basis. The Draft Convention originally
consisted of 41 articles, but during the course of the ongoing inter-
governmental negotiations, a number of articles, paragraphs and sub-
paragraphs have been deleted, moved or rearranged. Consequently, the
draft provisions have been renumbered to read sequentially. The Fifth
Revised Draft Convention consists of a Preamble, 43 Articles and an
Anncx. Part I of the Annex lays down the procedure for arbitration of
disputes which may arise between the Contracting Parties over the inter-
pretation and application of the Convention. Part II of the Annex sets out
the procedure for settling such disputes through conciliation.

11. The Preamble is intended to provide the raison d’etre for laying
down a comprehensive legal regime for the conservation of bio-diversity at
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i hanged, it
i :onal levels. Although the text remains unc
t;nte;::aart(:gnﬁl the light of the proposal submitted by the Grpug
h?n: contained in Annex II to the text of the Fifth Revise

naﬁoﬂal and
may have to
of 77 and Chi
Conventlon- 3 g
Pcabt e 1is addressed to setting forth the Ol?jCCthCS of the p_f(;PO_SCCi
12. :ArthTCh main objective of the Convention is to conserve biologica
Convention- hc resent and future generations. The text remains in St_qua"}
diversicy for [[he gbjectivcs of fair and equitable sharing of tl_u_: belntr: ltfj o
O bi P; chnology, provision of adequate, new and additiona unlmg
researd:j S loige?i countries and the conditions for the transfer of technology
by the deve

lated to bio-diversity conservation remain to be negotiated.
relate s

: cfinitions of terms used in the Convention.

. 18 Agticle lztgnil;;zrrz:tiiatr?; :nd unambiguity to the Convention regime.
i esent text is based on definitions prepared by a Sub-W9rkmg
g tl\lis plr(in Group 11, although they have not yet be.cn considered
GG l(()'r gGroup 11 itself. Moreover, the Sub—W(?rklng Group of
s e lngI has also prepared a set of definitions which are appended
Goe Gr(())l;pthe Fifth Revised Draft Convention. Since these are yet to
:)(:: tt(e)nz)i(::red by Working Groups I and II, Article 2 stays In square

brackets.

14. Article 3 on Fundamental Principles is a cr.ucial artll::leCSI:;:fa cl[tl nls
closely related to Articles 4 to 22 which frame obligations for t ]? 0 i ng
Parties. The extent of these obligations v_vould depend upon e.clo s
the basic principles incorporated in Article 3. The basic pr}nc;p ;s m-sgim
to be recognised in this article are that obll_gatlons should-u}l(_:u e B
and ex-sifu conservation, intergenerational equity and l'C:,SpOnSlbl ity, arrangh
ments for the transfer of the technologies including bl_otechnology and the
establishment of financial mechanisms. Since the precise content of kthese
principles is yet to be worked out, Article 3 remains in square brackets.

15. Article 4 frames the general obligations of the Contracting Partlesf
at national and international levels. It stays in square brackets AL
alternative texts. Article 5 obligates the Contracting Part}es to develop. their
national strategies, plans and programmes for conservation and §usta1nal?le
use of their biological diversity. Article 6 requires the Contracting e
to identify and monitor components of biological diversity important for
conservation within their sovereign jurisdiction. Article 7 obhgate.s tl_le Con-
tracting Parties to conserve their biological resources through in-sifu con-
servation. Article 8 requires the Contracting Parties to adopt measures for
the ex-situ conservation of components of biological diversity identified
pursuant to Article 6, for the purpose of complementing in-sifu measures.
Article 9 makes compliance by developing Contracting Parties of the obligations
contained in Articles 5, 7 and 8 conditional upon the provision of technical
and financial assistance. Its text is still to be negotiated.

16. Article 10 requires the Contracting Parties to integrate gonscrvalion
of their biological resources into their national decision-making and to
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encourage cooperation between governmental authorities and private sectors.
_Article 11 on Incentive Measures obligates the Contracting Parties to provide
" effective social and economic measures to encourage conservation and sus-
tainable use of biological diversity. Its text is also still to be negotiated.
Article 12 enjoins the Contracting Parties to establish research and training
programmes for the identification, conservation, management and sustainable
use and development of bio-diversity and its components. Article 13 requires
the Contracting Parties to promote general awareness about the importance
of and the measures required for the conservation of bio-diversity. Article
14 obligates the Contracting Parties to monitor environmental impact as-
sessment of their proposed projects or programmes that are likely to have
significant adverse effects on biological diversity, whether within or outside
the limits of their national jurisdiction and to avoid or minimize such adverse
effects. Paragraphs (d) to (g) of this article dealing with the question of

liability and compensation for damage to biological diversity are yet to be
negotiated.

17. Article 15 requires the Contracting Parties to submit to the Conference
of the Parties, the apex body to administer the Convention, inventories of
species found in their jurisdictions which are threatened with extinction on
a global level. Inclusion of an area on the List of Biogcographic Areas of
Particular Importance shall require the consent of the concerned State.
This article stays in square brackets because of alternative provisions. Yet

another proposal is to delete the whole of this article alongwith Article 25
on Procedure for Global Lists.

18. Article 16 to 22 constitute the backbone of this Convention. Article
16 regulates access to genetic resources which has hitherto been relatively
free. Although it requires Contracting Parties to create conditions to facilitate
access to genetic resources by other Contracting Parties and not to impose
restrictions that run counter to the objectives of the Convention, such access
shall be granted on mutually agreed terms and subject to the prior consent
of the Contracting Parties providing such resources. It also obligates Contracting
Parties to carry out scientific research based on genetic resources provided
by other Contracting Parties with their full participation, and where possible,
in those countries. It also requires Contracting Parties to share the results
of such scientific research and the benefits arising from the utilization of
genetic resources with the Contracting Parties providing those resources.
This article has evolved a great deal and has now reached near agreement
with the outstanding divergence being limited to whether the benefits should

be shared with the countries of origin or with the countires providing genetic
materials.

19. Article 17 amalgamates in a single text the previous two Articles
on Access to Technology and Transfer of Technology. It obligates each
Contracting Party to undertake to provide and/or facilitate access for and
transfer to other Contracting Parties relevant technologies including biotech-
nology. Such access and transfer has to be effected under (fair and reasonable)
(fair and most favourable) (preferential and concessional) conditions. However,
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21. Article 19 on Technical and Scientific Co-operation obligates the
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?f blr(Z)r(rjllote sn.?ch co‘-)operation with the developing Con(tjractlrt\}%c?;:& i

t?) ;f)rovide financial resources for this purpose. It also man tateEsa ppe e
of the Parties, at its first meeting, to consider establishment O

mechanism to promote and facilitate such co-operation.

22. Article 20 is addressed to Handling pf Blotec.hnOIOgy a}':d ?‘St:?;?:tz
of its Benefits. It requires the Contracting Parties (0 1tDa ficq pcr:)specially
measures to involve the participation of .other Contracting } ar w};';ch P e
the developing countries, in biotechnological research a.ctmuest,h 2l
the genetic resources for such research. It also ohhga(tjes l in‘ Wi
Parties to provide access on mutually agreed terms to the deve ()Pd gn Mockic
to the results and benefits arising from biotechnologics bas.c OP' r%ies s
resources provided by them. It also obligates t}.1e.C(.mt.ra§tmg hdintends
ensure that any natural or legal person under thc1.r ]urlsdlctlf)n who inte ms
to introduce in another Contracting State gcncucall_y m.0d1ﬁcd organis ‘t
which may have an adverse impact on the biological diversity or en‘v.lronrsnter:e
in that country, to obtain the agreement/consent of that Contracting Sta
and to make available to the latter information about the safety regulations.
This provision also seems to be largely agreed

3

23. Articles 21 and 22 are the key provisions on ﬁpancxal resources a.nd
funding mechanisms. Paragraph (1) of Article 21 rf;qmrcs ?ach.?on(tif?ctl;g
Party to provide financial support for the conservation of biological : ne.r's l):
in accordance with its national plans, prioritics and programmes. Fazagnaps
(2) has two alternatives. The first alternative requires the dcvc.l(')pcd SOTEEIES gl
to commit themselves to provide adequate, new, and additional financia
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resources to enable developing countries to achieve the objectives of the-

Convention. Alternative 2 requires the developed countries’ commitment to
provide financial resources to meet the agreed incremental costs to developing
countries for fulfilling their obligations under the Convention or for achieving
the objectives of the Convention. Paragraph (3) clarifies that compliance by
the developing countries of the obligations stipulated by the Convention
would depend upon the availability of the financial resources to be provided
by the developed countries.

24. Article 22 contemplates the establishment of financial mechanisms
to provide financial support to the developing Contracting Parties to enable
them to realize the objectives set by the Convention. This has two alternative
texts. Alternative I envisages the establishment of a Biological Development
Fund and requires the developed Contracting Parties to contribute thereto
on a mandatory basis according to a formula which is as yet to be worked
out. The agency to administer this Fund or the manner in which it will be
administered are as yet to be negotiated. The criteria and guidelines for
access and utilization of the Fund are to be established by the Conference
of the Parties at its first meeting. It also enjoins the Contracting Parties to
consider strengthening existing financial institutions to provide financial as-
sistance for conservation of biological diversity. Alternative I reflects the
proposal of the developing countries.

25. Alternative II, which seems to reflect the pcsition taken by the
developed countries, contemplates the establishment of a fund or financial
mechanism to provide resources to the developing Contracting Parties to
enable them to meet the agreed incremental costs of complying with the
provisions of the Convention. Contributions to this fund or financial mechanism
have to be made by all the Contracting Parties which would be assessed
according to a formula yet to be worked out. The proposed fund or financial
mechanism will be administered by the existing Global Environmental Facility
or a Multilateral Fund for Biological Diversity. The other provisions are
identical to those in Alternative I.

26. It is worth noticing that Alternative II is subject to a number of
conditionalities. Firstly, it envisages contributions being made to the proposed
Fund by all Contracting Parties basing the assessment of all States on their
GNP and transfer to biodiverse States on the basis of need. Secondly, it
restricts financial assistance to the developing Contracting Partics to enable
them to mect the agreed incremental costs which they would incur in
complying with the provisions of the Convention. Thirdly, the developed
countrics propose that the Fund should be managed on the pattern of the
World Bank which would ensure that they have a dominant role as major
donor countries. These conditionalities point to the strategy of the developed
countries to make the Third World countries to agree to an overall aid
package through IMF-World Bank rather than a separate environment-related
assistance fund, including the transfer of technology. Since this is being
resisted by the developing countries, there is as yet no agreement on the
content of Article 22. It should be noted that disagreement on the role of

284

GEF.m;tmaged by the World Bank permeates the ncgotiations on Climate
Change as well.
27 Articie 23 deals with the question of relationship of this Convention

ith other existing international conventions in the field of conserva.tion of
‘t:,'lolo ical diversity. It stays in square brackets presumably because it does
nlot agddress the question of the relationship of this Convention with future

agreements. .

28. Articles 24 to 35 deal with the institutional measures for the Convention
itself. These contemplate the establishment _of a 'Confcrence of the Part.les
1s the apex body to administer the Conve'ntlon with the help of a Scientific
and Technical Committee and a Secretariat.

29. Article 24 establishes the Conference of the .Parties as an apex b.ody
to keep under continuing review the implc?r_nentallon of' lhc Convention.
Article 25 lays down the procedure for compﬂmg and publicising the qubal
Lists of Biogeographic Areas of particular importancc for. the conservation
of biological diversity. With the proposed deletion of Article 15 on.Global
Lists, this Article is most likely to be deleted. Article 26 estal?hshez? a
Secretariat to service the Conference of the Parties. The text of this artlc_le
is almost settled except for sub-paragraphs 1(b) and (c). These stay in
square brackets because the role and character of the Scicntific and Technical
Committee is as yet to be agreed upon while Articles 15 and 25 on Global
Lists are likcly to be deleted. Article 27 envisages the establishment of a
Scientific and Technical Committee. Its text is not yet scttled as the role

" and character of this institution is yet to be agreed on. Article 28 requires

the Contracting Parties to submit rcports to the Conference of the Par.ties
on the actions taken by them for the implementation of thc Convention.
The text of this article is almost settled. Article 29 makes the expenses
incurred in respect of technical and scientific co-operation amongst the
Contracting Parties in pursuance of Article 19 a charge on the proposed
Biological Development Fund.

30. Article 30 lays down the dispute settlement mechanisms in relation
to the Convention. The text has altcrnative provisions, but is most likely to
be settled at the forthcoming session of the INC. Article 31 relates to the
adoption of Protocols; Article 32 is addressed to the amendment of the
Convention and Protocols; Article 33 deals with adoption and amendment
of Annexes; Article 34 with the Right to Vote; and Article 35 with the
relationship between the Convention and its Protocols. The texts of these
provisions appear to be settled.

3L Articles 36 to 43 are in the nature of Final Provisions dcaling with
Signature; ratification, acceptance or approval; accession; entry into force;
reservations; withdrawals; depository; and authentic texts. There appears to
be no controversy in relation to the texts of these articles.
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General Observations

32. After six rounds of inter-governmental negotiations, the provisions
of the Convention still pending further negotiations and settlement include
the Preamble, Article 1 on Objectives; Article 2 on Use of Terms; Article
3 on Fundamental Principles; Article 4 on General Obligations; an un-
numbered article on Co-operation; Paragraph (2) of Article 5 on Im-
plementation Measures; Paragraphs (d), (g), (k) and (i) of Article 7 on
in-situ Conservation; Paragraph (e) of Article 8 on ex-situ Conservation;
Article 9; Article 11 on Incentive Measures; Paragraph (b) of Article 12
on Research and Training; Paragraphs (a), (e), (f) and (g) of Article
14; Article 15 on Global Lists; the references in Article 16 on Acces to
Genetic Resources to States of origin of genetic resources or States
supplying those materials; the terms on which access to and transfer of
technology is to be provided and the question of patents and other
intellectual property rights in Article 17; the references to States of origin
or States supplying genetic materials in Article 20; Paragraph (2) of
Article 21 on Financial Resources; Article 22 on Financial Mechanisms;
Article 23 on Relationship with other International Conventions; Paragraph
4(b) of Article 24 on the Conference of the Parties; Article 25 on
Procedure for Global Lists; Paragraphs 1(b) and (c) of Article 26 on
Secretariat; Article 27 on Scientific and Technical Committee; alternative
provisions in Article 30 on Settlement of Disputes; and Article 40 on
Reservations.

33. However, the crucial points in the on-going negotiations appear to
be access to genetic resources (Article 16), access to and transfer of technology
(Article 17) and financial resources and financial mechanisms (Articles 21
and 22). There is an intrinsic interlinkage between access to genetic resources
and transfer of technology since the value of genetic resources depends on
the technology to use them. For the most part, genetic resources are con-
centrated in developing countries and access to them has hitherto been
relatively unrestricted whilst the technologies needed to exploit them are
mainly with the industrialized countries which are protected by intellectual
property rights. Intellectual property rights and commercial profits are more
than mere concepts related to transfer of technology. They, in fact, represent
a certain philosophy of life and the way the free market economies are
organised. In view of the obstacles posed by the intellectual property systems
to the diffusion of technology, the main fear of the developing countries
has been that the developed countries want them to conserve their genetic
resources in order to enable the developed countries to continue to exploit
them. The developing countries have, however, become aware of the enormous
value of this resource and would like to have a trade-off with the developed
countries so that in return for providing access to this resource they are
able to secure relevant technologies so as to be able to build their own
capability to maintain ex-situ collections including the use of technologies
such as cyrogenics (freezing techniques) and biotechnology. Biotechnology
has tremendous potential for contributing to improved health care, food
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roduction, environmental problems and industry in. developing counlrlcsl. In
der context, developing countries today requirc transfc.r of techno ogy
4 ior purposes : They are for cleaner and more efficicnt production,
fo.r foqr. o nergy requirement, waste and pollution, implementation of obliga-
n.ummlsmg eq cific conventions or agreements and for mitigation of adverse
i und(;r ﬁgfronmental damage caused by the industrialized world, .spec1ally
e i ewaste disposal and management. If protection of the Enwrom.nent
f;oncernmg need of the hour, the-concepts of intellectual property r'lghts
by suprel::lgl rofits will have to yield place to professional, concessional
ang (r:l(z)l:lmclglrnmerzial terms to enable the developing countries 10 make the
an :

technological transition.

34. Another issue of vital importance relattlas to financial resources (/_\rticlf;
21) and financial resources m.echams!n (Article '22) for the aPpllcatlon o
the Convention nationally and mternatlon.ally. While the developing Z(E;}n_tnesl
want the developed countries to pl‘O\{lde adequ_ate,' new and a lthna
financial resources to enable them to fiC.thVC the ob.Jectlves of.lhe Convention,
the developed countries are only willing to Prowde ﬁqancnal rf;ﬁ}lrcesh to
meet the agreed incremental costs to developl_ng (iountnes. of fulfilling t ell"
obligations under the Convention. The expression ‘agreed incremental costs

has a dubious connotation in that it might imply supervisory role for certain

developed countries in the management of the environment which the develop- .
ing countries are bound to resist.

35. In so far as the proposed multilateral fund is concerned, while the
developing countries would wish such a fund to be funded only by the
developed countries, developed countries propose that. sucb a fund to be
contributed by both the developed and developing countrics with t.he narrow.ed
objective of meeting the agreed incremental costs to the developing countries
of complying with the provisions of the Convention and managed by the
Global Environmental Facility established by the World Bank about two
years ago. The GEF provides grants or highly concessional resources to
developing countries to meet the costs of well appraised conservation projects.
The developing countries have, however, expressed apprehensions about the
operations of the GEF. The negative features pointed out about the GEF
operations are that the UNEP has refused to put projects to GEF because
it does not have clear environment assessment criteria; that a pancl of
experts to help with environment assessment has been put in place, but
developing countries do not have confidence in the pancl—they are good
scientists but have little knowledge of development; and that the World
Bank seems to consider grants of less than US $ 5 million not to be
worthwhile, whereas a lot could be done with smaller amounts of moncy.
However, the positive feature about the GEF is that at least a mechanism
has been set up and countries are contributing money. If GEF is to become
the f“m?ing mechanism for the implementation of the Convention, it would
be crucial to make it more transparent and specific.

36. Something seems amiss with the negotiating strategy adopted to

tackle the issues arising from the Draft Convention. Parts of the Draft
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Convention have been assigned to two Working Groups for negotiations.
While Working Group I has been assigned almost two-thirds part of the
Draft Convention, the crucial issues like access to genelic resources, access
to and transfer of technology and financial resources and financial mechanisms
have been assigned to Working Group II. Since progress in the Working
Group II has been slow on account of the contentious issues before it, the
progress of work in Working Group I has also been adversely affected.
Moreover, since the Draft Convention itself suffers from being structurally
haphazard with some of its provisions being duplicative, overlapping and
misplaced, it has quite often resulted in shuffling of the draft provisions
from one Group to another entailing waste of precious time. Furthermore,
simultaneous negotiations proceeding in the two Working Groups has posed
a problem especially for developing countries with a limited number of
expert personnel which could mean not being able to be involved in some
of the crucial negotiations.

37. Since the forthcoming session of the INC is the last opportunity to
hammer out an acceptable Convention, it is felt that stage has now been
reached when negotiations should proceed in a single forum so that the
required momentum could be generated to finalize the Draft Convention
before the June 1992 deadline. A single forum would quicken the pace of
negotiations on the outstanding issues since negotiators would have an in-
tegrated look at the overall Draft Convention and a better perspective of
the outstanding problems so as to able to find the corrective solutions. This,
of course, does not obviate the need for active Bureau which should be
able to propose concrete compromises when consensus seems to be emerging
on some of the outstanding issues. The time available for the final session
is indeed very limited and the luxury of rehashing well known old positions
cannot be afforded. If success on this Framework Convention, which seems
to be desired by both developed and developing countries, is to be achieved,
it is necessary that a spirit of genuine accommodation is adopted by all
participants.
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