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PREFACE

The Thirty-first Annual Session of the Asian-African Legal Consultative
Committee (AALCC) was held in Islamabad (Pakistan) from 25 January to
1 February 1992. It was attended by high-level delegations from 35 of the
Member States of the AALCC and observer delegations from 12 non-Member
States. In addition thereto, the United Nations, the International Court of
Justice, the International Law Commission, Office of the United Nations
High Commissioner for Refugees, the International Institute for the Unification
of Private Law (Unidroit), Saudi Fund for Development and International
Ocean Institute were also represented.

The substantive items on the agenda of the Islamabad Session were : (i)
Work of the International Law Commission; (ii) Status and Treatment of
Refugees; (iii) the Law of International Rivers; (iv) Law of the Sea; (v)
Deportation of Palestinians in Violation of International Law; (vi) Responsibility
and Accountability of former Colonial Powers; (vii) Preparations for the
United Nations Conference on Environment and Development (UNCED) in
June 1992; (viii) Debt Burden of Developing Countries; and (ix) Trade Law
Matters. The 'Trade Law Matters' included : (i) Legislative Activities of the
United Nations and other International Organisations concerned with Inter-
national Trade Law; (ii) Legal Aspects of Privatization; (iii) Establishment
of a Data Collection Unit as an integral part of the AALCC Secretariat;
and (iv) Progress Report on the AALCC's Regional Centres for Arbitration.
The item 'Preparations for the UNCED' was the subject-matter of a two-day
Special Meeting on Environment and Development convened during the
Islamabad Session.

Although all the agenda items, with the exception of the one relating to
the Debt Burden of Developing Countries, were discussed at the Islamabad
Session, this publication covers the proceedings and the working papers
presented by the Secretariat only on the following topics: (i) United Nations
Decade of International Law; (ii) Status and Treatment of Refugees; (iii)
Deportation of Palestinians in violation of International Law; (iv) Responsibility
and Accountability of former Colonial Powers; (v) The Law of International
Rivers; (vi) Debt Burden of Developing Countries; (vii) Legal Aspects of
Privatization; (viii) Establishment of a Data Collection Unit within the AALCC
Secretariat; and (ix) Environment and Development. The items relating to
the Work of the International Law Commission (ILC) and the Law of the
Sea have not been included in the publication because the role of the AALCC
is at the moment confined to monitoring the work of the ILC and the
PREPCOM for the International Sea-bed Authority and Tritbunal for Law
of the Sea. On the other hand, although the topic of Debt Burden of
Developing Countries was Dot discussed at Islamabad, it is covered in the
publication on account of its importance for the developing countries.



on the proceedings and decisions taken at the annual sessions. The research
papers and studies prepared by the Secretariat which served as the bases of
discussions at the annual sessions were seldom included. The circulation of
these research materials had hitherto been restricted to governments and
organizations participating in the annual sessions. Of late, criticism was noticed
to be growing amidst the legal and academic community in the Afro-Asian
region at their being deprived of any access to the research work done by
the Secretariat which was an important source of evidence of the Afro-Asian
State practice in the field of International Law. This is particularly important
during the U.N. Decade on International Law.

It is with a view to meeting this criticism, that the present publication
shifts the focus to the research briefs and studies presented by the Secretariat
to the Islamabad Session on the basis of which the various topics on the
agenda of that session were discussed and debated. In the future, it is
intended to follow this pattern. It is believed that this innovation would be
welcomed not only in the legal and academic circles in the Afro-Asian region
but also by the Member Governments of the AALCC.

New Delhi

1st August, 1992 Frank X. Njenga

Secretary-General, AALCC
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I. UNITED NATIONS DECADE OF INTERNATIONAL LAW

(i) INTRODUCTION '.'
..' ..

1. The General Assembly of the United Nations by its resolution 44/23
adopted on 17 November 1989 declared the decade of the nineties as the
United Nations Decade of International Law for the realisation of the
following objectives :

• To promote acc~J?.!anceof and respect for the principles of interna-
tionalIaw; {,' "

• To promote means and methods for the peaceful settlement of
disputes between States, including resort to and full respect for the
International Court of Justice;

• To encourage the progressive development of international law and
its codification; and

• To encourage the teaching, study, dissemination and wider appreciation
of international law. '

2. In order to invite specific proposals for a programme on the Decade
and appropriate action to be taken, the Secretary-General of' the United
Nations was requested to seek the views of the member States, appropriate
inter-governmental and non-governmental organisations and to submit a report
thereon to the forty-fifth session of the General Assembly.

3. Since the Asian-African Legal Consultative Committee (AALCC) whose
very raison d'etre is the progressive development and codification of inter-
national law, had also been invited to submit its views and observations
towards finalizing a programme for the Decade and the action to be taken
in that regard, including the possibility of holding of a Third International
Peace Conference at the end of the Decade, it, decided to address itself
and respond to the substance of the General Assembly Resolution 44/23.

4. The matter was, therefore, included in the agenda of the twenty-ninth
session of the AALCC held in Beijing in March 1989 and discussed there
on the basis of a preliminary note presented by the Secretariat. The preliminary
note spelt out the role which the AALCC could possibly play during the
decinneum towards realising the objectives set for the Decade. The Beijing
Session mandated the Secretariat to prepare a comprehensive study. After
the Beijing Session, the Secretariat prepared and forwarded to the Office
of the UN Legal Counsel its observations and views on the matter whieh
were reproduced in the Report on the UN Secretary-General on the United
Nations Decade of International Law. (Doc. No. A/45/430 of 12 September
1990). This report served as the basis of discussions in the meetings of the



Working Group on the United Nations Decade of International Law constituted
during the forty-ftfth session of the General Assembly to prepare generally
acceptable recommendations for the Decade. On the basis of the recommendations
made by the Working Group, the General Assembly at its forty-ruth session

I adopted a programme of activities to be commenced during the first term
(1990-92) of the Decade and requested the Working Group to continue its
work during the forty-sixth session in accordance with its mandate.

5. At the thirtieth session of the AALCC held in Cairo (April 1991),
the Secretariat presented a further study (AALCC/XXX/Cairo/91/4). This
study, inter alia, enumerated the initiatives which the Secretariat had undertaken
in the fulfilment of the mandate entrusted to them. The study also included
the observations and views which the Secretariat had prepared and forwarded
to the Office of the UN Legal Counsel, reproduced in Doc. No.
NC.6/45/WG/CRP.2 of 26 October 1990. At the Cairo Session, the AALCC,
while directing the Secretariat to continue its efforts at making contributions
to the success of the Decade, decided to place the item on the agenda of
its next session.

they were parties. In response to the request that the United Nations bring
out a compendium of the multilateral treaties deposited with it indicating
the participation of each State in those treaties so as to assist the States,
particularly the .developing countries, in ma.king their own ~eci~ions on
whether to become parties to those Conventions, the Secret an at informed
the Working Group that the data relating to the status of the multilateral
treaties deposited with the United Nations would be transferred from the
word processor currently used to m~ern software for on:line access by all
in the coming biennium. The Working Group was also informed that the
data in the UN Treaty Series was under a verification process for accuracy
and completeness and was expected to be completed by the end of 1993.
That data would also be made available for on-line access by delegations,
public entities as well as private individuals.

On the second objective of peaceful settlement of disputes between States,
several suggestions were made in the Working Group regarding enhancement
of the role of the International Court of Justice, particularly concerning the
acceptance of its compulsory jurisdiction. On the proposal that the Secretary-
General-of the United Nations be authorised to request the advisory opinion
of the Court, there was a divergence of views. With regard to the question
of publication of the judgements and advisory opinions of the Court for wider
circulation, the Working Group was informed by the UN Secretariat that it
would soon bring out the summaries of the judgements and advisory opinions
from 1949 to 1990 in all the official languages of the United Nations and keep
on updating them in subsequent years.

As for the third objective of progressive development of international
law and its codification, the Working Group expressed its satisfaction with
the detailed information received from the international organisations on
their activities relevant to this aspect.

On the fourth and final objective of encouraging the teaching, study,
dissemination and wider appreciation of international law, it was proposed
that the United Nations system of organisations, regional organisations including
the AALCC and States should consider organising seminars, symposia, training
courses, lectures and meetings and undertake studies of various aspects of
international law. Students, professors, judges and lawyers of international
law and personnel from the Ministry of Foreign Affairs should be given
scholarships in international law in various universities.

The world political situation, in his view, had never been so conducive
for the promotion of greater respect for the principles and the enhancement
of the ~ole of international law. However, matters of concern for the developing
countnes that needed immediate attention, according to him, included : (i)
com~on concern of mankind in areas beyond the limits of national jurisdiction;
~ustalOabl~development with special reference to the special needs of develop-
109 c:ountnes and environmental protection; (ii) global commerce and sharing
the burde~. on the basis of equity, international cooperation and technology
transfer; (IU) human rights and environmental protection including the right

Discussions and Decisions taken at the Islamabad Session

6. The thirty-first annual session of the AALCC was held in Islamabad
(Pakistan) in January-February 1992. At this session, the item was further
discussed in the light of a Report on the UN Decade of International Law
presented by the Secretary-General (Doc. No. AALCC/XXXI/lslamabad/92/6).
The Report, inter alia, outlined the initiatives undertaken by the Secretariat
since the last session of the AALCC held in Cairo.

7. The Assistant Secretary-General (Mr. Mostafa Foroutan) introducing
the Secretary-General's Report briefly explained the developments that had
taken place during the last one year. He listed the matters of common
concern for the developing countries which included, inter alia, the sustainable
development, human rights violations, sharing of burdens on the basis of
equity, technology transfer and the settlement of disputes including institutional
developments. He suggested that the UN agencies, regional organisations
and States should organise seminars, symposia, training courses, lectures and
meetings and undertake studies on various aspects of international law. He
also referred to the area of the resolution of international economic problems,
particularly those involving developing countries.

8. 17,e Chairman of the Working Group on the United Nations Decade
of Intemaaona: Law (Mr. Justice Aftab Farrukli], in the course of his address,
reported on the progress made in the Working Group during the forty-sixth
session of the UN General Assembly towards the realisation of the primary
objectives set for the Decade.

On the first objective of promoting acceptance of and respect for the
principles of international law, he pointed out that the Working Group was
apprised of the different modalities used in different countries regarding
the publication of the lists and the texts of multilateral treaties to which



to a healthy environment; and (iv) institutional arrangements with regard to
the establishment of an international criminal jurisdiction.

Finally, he urged the AALCC to strive for the resolution of international
economic problems, particularly of developing countries through measures
such as a reduction in interest rates, increase in development assistance,
curbs on protectionist policies and trade barriers, technology transfer to
developing countries and stabilisation of commodity prices.

9. The Delegate of China underlined the importance of international law
in the current transition period in international relations, especially for those
peoples aU over the world who had suffered oppression and slavery under
imperialism and colonialism. He emphasized that the new international order
should be established on the basis of the principles of international law
and the generally recognised norms governing international relations. For
realizing this goal, the Delegate said, the activities being undertaken during
the Decade of International Law would be of immense help.

Referring to the measures taken by the Chinese Government in that
regard, he stated that those included the organisation of two symposia, one
related to 'Environmental Law' and the other to 'Third World Countries
and International Law'. The first symposium was held in Beijing during
August 1991 in cooperation with UNCED. He felt that the increasing
involvement in the activities of the Programme would help the countries of --
Asia and Africa to expound their points of view.

10. The Delegate of Japan, appreciating the excellent preparatory work
done by the AALCC Secretariat on this topic, referred to the Organisation
of the Workshop on International Refugee and Humanitarian Law in the

- Asian-African Region jointly organised by the AALCC and UNHCR in
New Delhi in October 1991 and felt that this was particularly useful and
consonant with the goals aimed at during the UN Decade of International
Law. He expressed the hope that the AALCC as a forum for Asian and
African legal experts would assist in realising the objectives of the Decade.
He also ?riefly ?ealt with the role of international law in establishing a
peaceful mternatIonal community. He laid stress on the importance of in-
ter,natIonal law for the peaceful settlement of disputes between States. He
pointed out that the Government of Japan had made a contribution of US
$ 55,000 in July 1991 towards the Trust Fund for assisting the States in
the settlement o~ disputes t?rough the International Court of Justice. Finally,
he stated that hIS country intended to do its utmost for the success of the
UN Decade of International Law.

11.. The Delegate of Iran commended the Secretariat for its study on
the tOpICand observed that the objectives to be realiscd during the Decade
should be :

(a) acceptance of and respect for the principles of international law;

(b) use of peaceful ways and means for the settlement of international
disputes;

(c) gradual preparation and development of international law; and

(d) promoting respect for international law.
He noted that developing countries had been unable to make significant

contribution towards the attainment of these objectives. He, however, ap-
preciated the role of the AALCC in helping member States to take an
active part in the international legal process. He referred to the efforts
under way in the United Nations in this regard and proposed that the
AALCC Secretariat should submit a report on the initiatives taken by it
on this item to the next session of the UN General Assembly. He further
proposed that the AALCC Secretariat should prepare a study formulating
programmes for the remaining part of the Decade which should be circulated
amongst the member States of the AALCC.

12. The Observer for Sweden observed that though two years of the
Decade had now passed, the work was still at a preliminary stage. He noted
that the contributions to the programme for the Decade from member States
of the United Nations were fairly limited. He outlined the proposed measures
for involving member States actively. He referred to the basic idea of making
the International Court of Justice widely acceptable and urged the Member
States to take the required measures to realise this goal. He then mentioned
the measures and activities undertaken by Sweden and other Nordic countries.

He drew attention of the AALCC to the complexities involved in a -
codification exercise, but felt that the idea of a new Peace Conference
towards the end of the Decade seemed to be widely supported. He dealt
briefly with the infrastructural problems in implementing the programme
and activities of the Decade. In this context, the Observer referred to the
growing cooperation among the legal advisers of the Ministry of Foreign
Affairs of the Member States of the United Nations and the initiatives taken
by the legal advisers in that regard.

Finally, dealing with the future programmes, the Observer outlined the
difficult tasks which could be refugees, environment, economic development,
overpopulation and many other problems. In that context he observed that
"we should do everything possible within the framework of our responsibilities
as lawyers". He also referred to the newly constituted legal advisers' forum
for informal consultations about the Decade and the offer of Sweden to
assist in financing similar gatherings in the various parts of Asia and Africa.

.' -
13. At the end of the deliberations, the AALCC unanimously adopted

the following resolution :

"UNITED NATIONS DECADE OF INTERNATIONAL LAW

The Asian-African Legal Consultative Committee, having taken note at
its thirty-first session of the Report of the Secretary-General on the United
Nations Decade of International Law (Doc. No. AALCC/XXXI/ Is-
lamabad/92/6) and having heard the Chairman of the Working Group on

5
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the United Nations Decade of International Law and member and observer
delegations during the session

Reaffirms the importance of strict adherence to the principles of Inter-
national Law as in the Charter of the United Nations;

Affirms that many of the political, economic and social problems between
Member States can be settled on the basis of the law;

Decides that the item be given serious attention and steps be taken
to place the same on the agenda of the meeting of the Legal Advisers
of the Member States of the AALCC to be convened at the United
Nations Office in New York during the forty-seventh session of the
General Assembly;

Welcomes - the various initiatives taken by the Member States of
the AALCC in the implementation and observance of the Decade',
Requests the Secretary-General to apprise the Secretary-General
of the United 'Nations of the initiatives taken by the AALCC in this
regard;

Urges the Member States to continue to give serious attention to
the observance and implementation of the Decade;

Directs the Secretariat to continue its efforts towards the success of
the United Nations Decade of International Law; and

Decides to place the item 'the United Nations Decade of In-
ternational Law' on the agenda of its thirty-second session."

(II) REPORT OF THE SECRETARY - GENERAL

1. The Asian-African Legal Consultative Committee (hereinafter referred
to as the Committee) at its Thirtieth session held in Cairo in April 1991
took note on the Report of the Secretary-General of the Committee. Professor
Budislav Vukas, the Chairman of the Ad Hoc Working Group on the United
Nations Decade of International Law established during the Forty-fifth Session
of the Assembly, gave a comprehensive report on the work of the Working
Group. The Committee expressed its gratitude to Professor Budislav Vukas,
the Chairman of the Working group, and requested the Secretary-General
of the Committee to report to the Secretary-General of the United Nations
on the initiatives taken by the Committee in that regard.

2. The Committee also directed the Secretariat of the Committee to
continue its efforts towards its contribution to the success of the United
Nations Decade of International Law and that the item be given serious
attention and be placed on the agenda of the meeting of the Legal Advisers
of the Committee to be convened at the United Nations offices during the
forthcoming Session of the General Assembly.

3. In partial fulfilment of that mandate the Secretariat of the Asian-African
Legal Consultative Committee has prepared the present report which inter
alia incorporates some of the views expressed by delegates of member States
in the Thirtieth Session of the Committee on the objectives of the United
Nations Decade of International Law as defined in General Assembly Resolu-
tion 44/23.

4. The adoption by the 44th Session of the General Assembly of the
United Nations of the 1990s as the UN Decade of International Law was
considered as a welcome idea and must be embraced by all. The development
and proliferation of highly sophisticated weapons of mass destruction and
the grave consequences this poses for mankind, the increasing tensions in
international relations and all such negative developments, as well as the
need for mankind to enjoy in peace the fruits of its vast labour and the
benefits of the immense technological advances made during this century,
make it imperative that nations, both big and small, weak and strong, learn
to live in peace with each other. The view was expressed that States should
learn to settle their differences in peace and harmony and international
relations should be governed by accepted principles of international law,
and not by Machievellian doctrines, which hitherto have dominated powers
of the world for the past 400 years or more.

5. One delegate proposed the- following subjects for further study within
the framework of the Decade of International Law, viz.

(1) Developing Countries and International Law;

(2) Declaration on Principles of International Law concerning Peace
and Development; and

Developing Countries and International Environmental Law.(3)



ational conflicts of disputes as well as disputes of a local c?aracter
:menable to peaceful settlement through negoti!ltion. and comproml~e. T~e
nucleus of a proposed convention on the subject IS already conta~ned In
he Manila Declaration on the Peaceful Settlement of lnter~atlonal Dlspu~es.

bonsideration needs to be given whether the early fo~mulatlon and adoption
f C ntion on the Peaceful Settlement of Disputes would enhance

? a ?n:~ ace and security and ensure security and stability of s~all~r
mternat °h pe most vulnerable when international peace and security IS
States w 0 are
threatened.

11 One delegation saw merit in the proposal of the Working Group
f h • United Nations, on the use of the chamber procedure of the ICJ,

o t rt to the Court for advisory opinions as well as the proposal. to emp?~er
;~:o Secretary-General of the United Nations to request t.he advisory ~ptn1on
of the International Court of Justice in respect of .legal Iss~es on which the
good offices of the Secretary-General (of the UOlted Nations) are sought.

12. The view was expressed that the International C?urt of Ju~tice has
a ivotal role to play in the changing nat~re of international relations and
th~ the members of the international society must tak~ advantage o~ the

. confidence reposed in the Court by the international co~m~lty. to
ft~':;~en its position, widen the scope of its jurisdiction and give binding
effect to its decisions.

13. The suggestion that the Special Committee on the .Charter of the
United Nations or an Ad Hoc Committee be entrusted With the t.ask of
drawing up an international convention on the peaceful settlement of disputes
was endorsed. The proposed international instrument sho~ld. embody ~he
full range of legal obligations from conflict prevention, ~eg.ottatton: ~eportmg
to the UN organs and third party adjudication and binding decisions.

14. Consideration also needs to be given to the establisbm~nt of more
regional institutions in Africa and Asia for the settlement ~f disputes. The
OAU was commended for its strenuous efforts to have disputes between
its member States settled regionally.

15. One delegate expressed the view that the sugg~stions and eff~rts
would be an exercise in futility if they failed to achieve the following
objectives :

(a) a widespr~ad and universal acceptance of t~e principle .of so~er~ign
equality before the law in international relations. ~hls Vital principle
is being persistently flouted by the stronger nations of the world
to the detriment of world peace and stability, and should be
vigorously upheld;

(b) with the bitter experiences of the colonial past fresh in the minds
of most of the members of the Committee, they must endeavour
to set an example for others to follow; States must learn to. tre.at
each other with respect and consideration and to settle their dif-
ferences in peace;

6. It 'was inter alia stated that while it is desirable to accomplish the
programme proposed by' the AALCC Secretariat as a workable and tangible
way of attaining the ideals of the Decade, much more needed to be done.
Several detailed studies should be undertaken at various fora along the line
outlined by the Chairman of the Working Group on the Decade. At the
end of it, all States should strive to genuinely and strictly implement the
various UN Resolutions and Multilateral and Bilateral Treaties to which
they are parties. Without this, the Decade may will come to a close having
achieved little in practical terms. What is required during the Decade is
peace and amity. This can only be achieved through adherence to norms
of international law and practice.

A. Acceptance of and Respect for the Principles of International Law

7. The view was expressed that the significance of the Decade of In-
ternational Law is tied up with the Rule of Law hardly needed to be
emphasized. However, the concept was nebulous and it was not patently
clear as to what exactly the concept entailed in practice. The adoption and
implementation of a meaningful programme over the period could involve
the acceptance of and respect for the principles of international law in
practical terms.

8. One delegate urged that member States of the AALCC should, during
the Decade, strive with great zeal and determination to ratify most of"
multilateral conventions. This, it was stated, would go a long way towards
the attainment of one of the objectives, of both the AALCC as well as the
Decade, of developing international law. The recommendation of the Secretariat
of the Committee I that member States who had not already done so ratify
such coventions as the United Nations Convention on the Law of the Sea, I

1982; the Basel Convention on the Transboundary Movement of Hazardous
Substances and Their Disposal, 1989; and the Bamako Convention on the
Ban of Import into Africa and the Control of Transboundary Movement of
Hazardous Wastes within Africa, 1991 etc. was appreciated and well received.

B. Peaceful Settlement of Disputes

9. Recourse to the International Court of Justice as the principal
mechanism for dispute settlement should form an integral part of an inter-
national initiative on peaceful settlement of disputes.

. 10. The view was expressed that the current international political en-
vironment demanded that the focus of the initiative of the Decade of
International Law should be on the promotion of peaceful settlement of
disputes between States. The need expressed in the General Assembly for
the formulation of an international convention on peaceful settlement of
disputes had assumed increased importance in the current political en-
vironment. It is believed that the formulation of specific legal obligations
on peaceful settlement of disputes and interim measures for their con-
tainment would contribute to preventing the escalation into major inter-

8
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(vi)

,·(c) they should put aside ideas of racial superiority and such practices
as racial discrimination and intolerance, which create animosity and
tensions between peoples and different racial groups and nations;

(d) an endeavour should be made to revise some of the false, unethical
and outmoded ideas which have governed the actions' of nations in
their relations with each other for many centuries, and brought so
much suffering, destruction, enmity and confusion into the world.
Some of the ideas include :

(i) that politics of every kind have nothing to do with morality;

(ii) that the supreme art of government in the international sphere
is for a nation to have no permanent friends, but permanent
interests; and

(iii) that the rich and strong can only thrive and survive at the
expense of the weak and poor.

16. It was stated that these false and outmoded ideas have made the
world so dangerous to live in. There is no doubt that most of States want
a new world order based on the rule of law, which would propel the world
towards this new international order of peace, fairness, friendliness and
stability. This is a new concept of government not based on the priority of
self-interest, but mainly on the concern for the common good and the peace
and survival of mankind as a whole.

17. The AALCC member States believed that the principle of peaceful
s~ttlement. of international disputes, including judicial settlement of legal
disputes, IS a matter of great significance in the international community
today, and that the efforts of the ICJ to facilitate solution to such disputes
are becoming all the more important.

18. With respect to the promotion of the means and methods for the
p~aceful settlement of disputes between States, which is one of the important
pllla~s. ?f .the Decade of International Law, appreciation was expressed for
the rmtiative undertaken by the Secretary-General of the United Nations in
establishing the Trust Fund to assist States in the settlement of disputes
through the International Court of Justice. One delegate informed the Com-
mittee that his Government had appropriated the amount of 55 000 US
Dollars as its contribution to the fund in its national budget for fiscal year
1991. The Trust Fund, it was felt, will become a useful instrument to provide
the. ne~~y States with means of overcoming financial difficulties in resorting
to judicial settlement of legal disputes by the ICJ.

19. Finally, on the question of strengthening the role of the International
Court of Justice it was proposed that :

(i) the role of ICJ. should be strengthened within the framework of
ICJ's Statutes and Rules and their potentialities should be fuliy
worked out; . .

serious study should be given to acceI?t .in. v~rious forms the
jurisdiction of ICJ, including compulsory jUTlSdlct.lOnu.nder par\ 2
of the Article 36 of the Statute. At the same ~Ime, It shou~d e
kept in mind that the consent of the State constitutes the baSIS for
ICJ's jurisdiction;

h uld be encouraged to accept ICJ's jurisdiction through
States sOl . C entions:'Special Agreement' or dispute settlement causes 10 onv ,

wider resort to ICJ for advisory jurisdiction should be encouraged;

ropriate use of the ad hoc chamber by the Court should be
:~~uraged as an institutional form for trial cases; and

States may, individually or collectively, tak~ feasibl~ step.s t~ ~ubmit
international disputes more frequently to intemational judicial set-
dement.

C. Progressive Development and Codification of International Law

20 At the Cairo Session of the Committee the view was expressed t~at
D~cade of International Law has provided the Third WO.rld c~un~nes

t:e 0 ortunity to strive once again for the realization of their aspirations
a d PJ mands It was stated in this regard that the AALC~. -c~n play a
a~ 'fi:ant rol~ It was pointed out that the Committee's contribution to the
~:~cation and progressive development of inte~ational law has been c?n-
siderable and that its recommendations on vanous aspects of law-making
have been duly reflected in the United Nations. Note was t~k~? 10 this

d f f t AALCC in the Programme for the activities to beregar 0 re erences 0 . d N' D d
commenced during the first term (1990-92) of the Unite ~hons eca e
of International Law as contained in the Report of the Working Group on
the UN Decade of International Law.

21. The view was also expressed that the proposals put forth by the
Secretariat of the Committee in regard to the work p~ogramme f~r the
Decade are not only sound and logical but also pragmatic and that It was
gratifying to learn that the proposals advanced by the AALCC had been
accepted as an important contribution.

22. With respect to codification and progressive ~evelopment of inte~-
national law, the view was also expressed that the Third World Stat.es ?Id
not press for radical changes in the law but they merely sought it~ re-exam.mahon
and codification with their participation. The developing count~les had, hitherto,
influenced the codification and progressive development of mter.nahona~ law
only in a few instances. Their efforts to change certain aspects of international
law or to promote their interests had not yet met with success even ~ho~gh
in some respects the role of the Third World had been deter~nah.ve.
Reference was made in this respect to the principle of self-determmatton
which following rapid decolonization had come to be incorporated in several
international instruments.

(ill)

(ii)

(iv)

(v)
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23. It was stated that one of the manifold roles of the Committee was
to make known the views of the developing countries in order to strike a
balance in the process of progressive development and codification of in-
ternational law. It was further stated that formulation of the principles and
norms cannot be segregated. The process of formulation of principles and
norms must go hand in hand with the process of implementation of those
rules - if the rule of law were to prevail.

whose existence, purpose and outline should be understood by the general
public and to focus on enhancing that understanding. Reference was made
to the Charter of the United Nations which contains the most fundamental
international principles governin? international society. The significance of
the Charter is further increasing as a new world order evolves and it
deserves to be widely appreciated by all those who will be the constituents
of the international society in the twenty-first century.

27. There was, therefore, the need to strengthen public awareness and
understanding of the Charter of the United Nations. Toward this end, it
was suggested that the United Nations should consider upgrading its public
information services and preparing, if possible, new materials. It was also
proposed that the UN should consider producing a manual on fundamental
points of international law, including a brief commentary on such basic
conventions as the Charter of the United Nations as well as on basic issues
of general international law. In doing so, the United Nations should take
into account the age of the manual's targeted readership as well as regional
differences, to ensure that it' will be given to conducting surveys at the
beginning of the Decade as well as at its conclusion, to ascertain the level
of public understanding of international law.

D. To Encourage the Teaching, Study, Dissemination and Wider
Appreciation of International Law .

24. To promote appreciation of international law by the general public
at a higher level, it may be useful to arrange the international rules systematically
by making a list of principal treaties in each of the major fields. One idea
would be to designate each year of the decade to focus on a particular
field. For example, one year could be devoted to promoting the Charter
of the United Nations, another to promoting law on human rights and
another on the Law of the Sea, etc. By according priority to a specific
area each year, the work of systematizing the arrangement of international
law and programme for their dissemination can be advanced.

25. One delegation lent support to the AALCC Secretariat proposal
that the member States should endeavour to institute international law
fellowships as part of the programme for technical co-operation among
developing nations. It was pointed out in this regard that most of the
existing fellowships provided by member States as well as the UN and such
bodies as UNIT AR, International Law Commission, the Hague Academy of
International Law, etc. are not widely known in many countries. Accordingly,
it was proposed that the Secretariat should find some means of bringing
such information to the notice of member States. The AALCC Secretariat .
suggestion for the provision of in-house training for junior and middle
ranking officials in Legal and Treaties Division of the various Ministries of
Foreign Affairs and of Justice of member States of the Committee was
received well. The constant divergence of views held by the developed and
developing countries on various aspects of International Law due to their
conflicting interests necessitated that opportunities be provided for bringing
these two groups together as often as possible to narrow their differences,
and agree on acceptable formulation of International Law. The organisation
of seminars and workshops either by the Committee or in conjunction with
various international organisations like UNHCR, UNEP, UNCITRAL,
OAU, Pacem in Maribus and IMO etc. would be vigorously pursued. Such
moves will not only encourage the progressive development of International
Law and its codification, but would also promote acceptance of and respect
for the principles of International Law.

26. The view was expressed that numerous principles of international
law in a range of fields are playing a very important role in present -day
international society. In promoting wider public appreciation of international
law, it might be helpful to select those laws which are most fundamental

Initiatives taken by the Secretariat since the Cairo Session

28. In the attainment of the objectives of the United Nations Decade
of International Law and to make its modest contribution to those objectives
an item entitled the "United Nations Decade of International Law" was
included in the agenda of the meeting of the Legal Advisers of member

• States of the Asian-African Legal Consultative Committee held at the United
Nations Office in New York in November 1991. The Legal Advisers of
twenty-six (26) member States and twelve (12) non-member States participated
in that meeting. The President of the International Court of Justice, Sir
Robert Jennings, and the Registrar of Court, H.E. Mr. Eduardo Valencia
Ospina represented the World Court. H.E. Mr. Carl August Fleischhauer,
the Legal Counsel to the United Nations, Ambassador Abdul Koroma, the
Chairman of the International Law Commission, Ambassador P.e. Afonso,
the Chairman of the Sixth Committee and Mr. Lee Roy, Principal Legal
Officer at the United Nations Secretariat also attended.

29. The afore-mentioned meeting of the Legal Advisers also addressed
itself to the Peaceful Settlement of Disputes. A detailed report of
that meeting prepared for the Thirty-First Session may be found in brief
No. AALCC/XXXI/Islamabad/92/18.

30. It will be recalled that at the Thirtieth Session held in Cairo, the
Committee, inter alia, requested the Secretary-General to continue to monitor
the progress of work of the United Nations and its Specialised Agencies
as well as the PREPCOM of the United Nations Conference on Environment
and Development (UNCED) and to cooperate with them. Pursuant to the
mandate given at the Thirtieth Session, the Secretariat of the Committee
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has actively followed the progress of work at the Third Session of the
PREPCOM of the UNCED held at Geneva from 12th August to 4th
September 1991. The AALCC Secretariat was represented by the Assistant
Secretary-General, Mr. Huang Huikang, and the Permanent Observer of the
AALCC to the United Nations, Mr. Bhagwat Singh.

31. The Secretariat has also been monitoring the progress of work of
Inter-governmental Negotiating Committee for a Convention on Bio-Diversity.
Mr. D.S. Mohil, Principal Legal Officer at the Secretariat of the Committee
attended the Fourth Session of Inter-governmental Negotiating Committee
held in Nairobi from 23 September to October 2, 1991.

32. The Secretariat of the AALCC was also represented at two sessions
of Inter-governmental Negotiating Committee for a Framework Convention
on Climate Change. At the Second Session of the Inter-governmental Negotiat-
ing Committee for a Framework Convention on Climate Change (hereinafter
called the INC) held at Geneva in June 1991, the Secretariat was represented
by the Secretary-General, the Director, Mr. P.K. Jha and Ms. Allison Powell.

33. The Secretary-General and Mr. P.K. Jha also attended the Third
Session of the INC held in Nairobi, Kenya, in September 1991. During the
Third Session of the INC, the Secretary-General convened a meeting on
matters related to the preparation of a Framework Convention on Climate
Change. The meeting held on 11th September 1991 was attended by the
representatives of twenty (20) member States and eleven (11) non-member
States. The discussions at that meeting revolved around a note on the
proposed Framework Convention on Climate Change prepared by the
Secretariat. Subsequently the Secretary-General attended the fourth session
of the INC held at Geneva in December 1991.

34. It may be stated that the Secretary-General participated in the
Meeting of Senior Environmental Law Experts on the progress made on
1981 Montevideo Programme and Preparation for the second meeting on
Development and Periodic Review of the Environmental Law convened by
the UNEP in Geneva in July 1991. The two-fold objective of the meeting
was to glean the views of the Senior Environmental Law Experts on the
preparation for the ad hoc meeting of senior environmental law experts
which was subsequently held at Rio de Janeiro from 30th October to 2
November 1991. The other purpose of the meeting was to review the progress
made in the implementation of the 1981 Montevideo Programme and to
formulate the programme for the development of environmental law over
the next decade.

35. The Secretariat of the Asian-African Legal Consultative Committee
:,; organised in conjunction with the office of the UNHCR a three-day workshop

on 'International Refugee and Humanitarian Law in the Asian-African Region'.
The Workshop was held in New Delhi in October 1991 and a detailed
report of that Workshop has since been published by the AALCC Secretariat.

II. STATUS AND TREATMENT OF REFUGEES

(I) INTRODUCTION

1. The above topic was initially referred to the AALCC by. the Government
of Egypt in 1963. In its Memorandum referring the topic, the Government
of Egypt while indicating the legal issues for consideration stated that apart
from humanitarian considerations, the status and rights of refugees raised
several issues of mutual interest to the member States of the AALCC and
that, therefore, the AALCC's views would be invaluable in understanding
the refugee problem.

2. At the sixth session of the AALCC held in Cairo (1964), the topic
was taken up for consideration on the basis of a preliminary note presented
by the Secretariat and a Memorandum furnished by the Office of the
UNHCR. Subsequently, at its eighth session held in Bangkok (1966), the
AALCC adopted certain principles concerning the status and treatment of
refugees, commonly known as 'The Bangkok Principles (1966)'. These principles
have since been widely applied in the practice of States and were taken
into consideration in formulating the basis for the United Nations Declaration
on Territorial Asylum adopted in 1967.

3. Subsequently, at its eleventh session held in Accra (1970), the AALCC
considered and adopted an 'Addendum to the Bangkok Principles'. This
addendum contains an elaboration of the right to return of any person who
because of foreign domination, external aggression or occupation has left
his habitual place of residence. In its continued efforts to improve upon
the Bangkok Principles, the AALCC at its twenty-sixth session held in
Bangkok (1987) adopted the 'Burden Sharing Principles' as an additional
set of principles to supplement the Bangkok Principles.

Rights and Duties or a Refugee in the First Country or Asylum - The Principle
or Non-Reroulement

4. During the twenty-ninth session held in Beijing (1990) the AALCC
directed .the Secretariat to carry out a study of the rights and duties of
refugees 10 the first country of asylum. Accordingly, the Secretariat prepared
a study and presented it to the thirtieth session of the AALCC held in
Cairo (1991). The study analysed in-depth the rights enjoyed by a refugee
u.nder the 1951 Convention relating to the Status of Refugees. Some specific
rights such as the right of repatriation and the right to indemnification
under the Bangkok Principles were also examined. In addition, the study
also highlighted the obligations of the first country of asylum towards the
refugees. ~n the question of duties of a refugee, the study underscored the
fac~ .that It was the duty of a refugee to refrain from .participating in any
political or subversive activities. It also highlighted that the country of asylum
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He expressed the view that a safety zone for displaced persons in t~elr
try of origin was legally feasible as there was DO reason for not according

COhun the same international protection as that granted to the refugees as
t em .
defined in the existing Convention.

8 H wever the Observer for the UNHCR felt that the concept raised
'1 ~ 'I'n the areas of human rights and refugee law as well ascomp ex iSSues . h h

h . point of humanitarian law. He pointed out that althoug t e
from t e view- .' d bconceptually similar to the neutrahzed zone envisage y
proposalI 15wasfthe Fourth Geneva Convention of 1949 as extended by Article
Artlce 0 .' divid I

f. P tocol I there were differences when It came to an 10 IVI ua60 0 Its ro ,
fu According to him any notion that an asylum seeker or groups

re gee. ' .. h Id b . d th f fleeing persecution in the country of ongm s ou e require 0
~e~~;o ~he asylum request and to remain in the ~untry ~?ere they had

• & ar of persecution ran contrary to the baSIC provisions of humangenume re . I I .
rights and refugee law which, apart from the Universa . D~c aranon on
Human Rights, were reflected in the AALCC's Bangkok Principles, He was

f the view that the proposal had so far been presented as. an asylum
~ption which was contrary to the ins~itutio~ ~f ~sy.lum. Pr~tectt~n granted
to a foreign national against the exercise of Jur~sdlctton .by his natIOnal. State
was the key provision in refugee law. According to him, another pomt of
practical significance was that while ~he pro~osal assumed that safety zones
were for refugees, this was not consistent With the refuge~ law ', A ~efugee
was traditionally understood to be outside the country ~f his nationality and
unable or unwilling to avail himself of the protection of that country.
Consequently, persons for whom safety zones ~er~ inte~ded would no~ ?e
'refugees' in the usual sense as they would be Wlthl~ their c~untry of. ongm.

.: He, therefore, expressed the view that the legal regime of nghts, duties and
protection to be applied to persons in the safety z~nes would need to be
different from that prescribed in the basic refugee instruments.

9. Several delegates spoke in favour of the concept but expressed doubts
about its viability. At the end of the deliberations, the Secretariat was
directed to prepare a further study on this topic.

10. Accordingly, a further study providing a concrete framework containing
13 principles to concretize the concept of safety zones was pr~sente~ b~
the Secretariat to the twenty-eighth session of the AALCC held 10 Nairobi
(1989). However, several delegates at that session expressed the view .that
since the question of safety zones involved many political issues, the Item
should be deferred to a future date, a decision was taken to that effect.
However, during the thirtieth session held in Cairo (1991), the AALCC
taking note of the current importance of the item decide to include the
item once again on its work programme, and directed the Secretariat to
prepare a study for submission at the next session.

11. Accordingly, at the thirty-first session of the AALCC held in Islamabad
(Pakistan) in January-February 1992, the Secretariat presented a further
study on this topic.

should not encourage or sponsor any subversive activities against the country
of origin or any other country to achieve limited political gains since this
would be contrary to the purposes and principles of the Charter of the
United Nations as well as the spirit of good neighbourly relations amongst
States. However, the study did suggest an exception to this norm for the
sake of national liberation movements and the right to self- determination
of the oppressed peoples. The AALCC commended the Secretariat study
and directed the Secretariat to prepare a further study on the rights and
duties of a refugee in the first country of asylum with particular emphasis
on the principle of non-refoulement.

5. The Secretariat, accordingly, prepared a study (reproduced in this
publication evaluating the principle of non-refoulement under the 1951 Refugee
Convention as well as the Bangkok Principles of 1966 and the OAU Convention
governing the Specific Aspects of the Refugee Problem in Africa of 1969
and presented it before the thirty-first session of the AALCC held in
Islamabad (Pakistan) in January-February 1992.

Establishment of a Safety Zone in the Country of Origin for the Displaced
Persons

17

6. During the twenty-fourth session of the AALCC held in Kathmandu
(1985), the Delegate of Thailand at the conclusion of the discussion on the
question of 'Burden Sharing' proposed that the AALCC should initiate a
study on a closely related aspect, namely the possible establishment of safety
zones for refugees or displaced persons in their country of origin. The Thai
Delegate reiterated his request at the twenty-fifth session held in Arusha
(1986) and suggested that the establishment of safety zones for refugees or
displaced persons in their country of origin would lessen the burden for
the international community and to some extent might alleviate the refugee
problem particularly if their safety in their country of origin was guaranteed
and their well-being assured by the international community. He proposed
that the study might focus attention in particular on the following issues :

(i) The circumstances under which safety zones could be established
in the home country of refugees or displaced persons;

(ii) Whether neutral bodies like international organisations should be
entrusted with the responsibility for management, food, medical care
and security in the safety zones; and

(iii) The status of the safety zones.

7. At the twenty-sixth session of the AALCC held in Bangkok (1987),
the Secretariat presented a preliminary note on this topic based on the
guidelines provided by the Thai Delegate. At the twenty-seventh session of
the AALCC held in Singapore (1988), a revised note was presented by the
Secretariat reflecting therein the comments and observations made by other
delegates at the Bangkok Session. At the Singapore Session, the Thai Delegate
further elaborated on the proposal regarding the concept of safety zones.
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Iscusslons and Decisions taken at the Islamabad Session

12. Introducing the topic, the Deputy Secretary-General stated that the
Secretariat had prepared three studies on the subject : (i) Rights and duties
o.~ a refugee i? the first country of asylum; principle of non-refoulement;
(11) The estabhshment of a Safety Zone in the country of origin for the
displa~ed persons; and Report of the AALCC-UNHCR Workshop on In-
ternational Refugee and Humanitarian Law in the Asian-African Region.
The fir.st studr ~iscussed the principle of non-refoulement both as a generally
recognised principle of law and as State practice. The second study analyzed
the status of the persons seeking asylum in the safety zones the issue of
dom~stic jurisdi~tion, the status of the safety zone and safety zones in
practice. The thud was a report covering the proceedings and outcome of
the AALCC-UNHCR Workshop held in New Delhi in October 1991.

The Deputy Secretary-General drew attention of the AALCC to two of
the recommendations made by the Workshop. The first one urged the
member States of the AALCC to consider the possibility of preparation of
model legislation in cooperation with the Office of the UNHCR with the
objective of assisting member States in enacting appropriate national legislation
on refugees. The second one urged the Asian-African States to move a
step forward by considering adherence to the 1951 Convention relating to
the Status of Refugees and/or the 1967 Protocol.

13. The Representative of the United Nations High Commissioner f(lr
Refugees, at ~he outset, expressed appreciation to the Secretary-General and
the Secretanat of the AALCC for the very close cooperation between
AALC:C and UN.HCR on behalf of Mrs. Sadako Ogata, the High Commissioner.
He said that this had been exemplified by the New Delhi Workshop and
by the facts that very important refugee questions were being considered
at the Islamabad Session and that many AALCC member States gave
generous asylum to a large number of refugees bearing the humanitarian
burden as a result.

14. Commenting on the reports submitted by the Secretaria; he pointed
out that:

(i) The study on the Rights and Duties of a Refugee in the First
Country of Asylum was a most comprehensive review of the question
and had pertinent and succinct conclusions on non-refoulement.

(ii) The ~t~dy on the ~stablishment of a Safety Zone in the country
of origin for the Displaced Persons was a timely study of an issue
that appeared to be gaining importance and relevance. Also being
a difficult question, it was an issue in which a clear distinction
between humanitarian and political aspects, and between State
sovereignty and obligations, were not easy to delineate, as was
recognised in the study. It would be helpful to distinguish three
objectives : (1) preventive - such zones could help remove the need
to flee; (2) such zones could increase safety during flight - orderly

departure; and (3) they could facilitate voluntary return Y e pmg
remove causes of the flight.

(iii) In the context of prevention, not . should be taken that while by
definition such persons were not refugees, in October 1991 the
Executive Committee of the UNHCR, which includes several AALCC
members not only recognised responsibilities of States to eliminate
the caus~s of refugee outflows, but also called upon the High
Commissioner to actively explore preven~ive ~trategi~s .in that r.egard.
Two important points were to be kept m mind : (I) It w~s difficult
to consider safety zones in is~latio~ of the humanitanan needs
which the international community did not yet address properly of
internally displaced perso~s, and (ii) whatever approach w~s adopted,
it must not inhibit the right of persons to seek and enjoy asylum.

(iv) The Report of the New Delhi Workshop recommended the prepara-
tion of a model legislation. In this regard the UNHCR was ready
to cooperate with the Secretariat in ~labora~ion of such a. mo?el,
whether as a text principles to be considered m any such legislation,
or a combinatio~ of both. UNHCR representatives in the capitals
of member States would also be ready to assist directly.

15 The Delegate of Egypt drew attention to the recommendations made
by the AALCC-UNHCR Workshop and proposed their adoption by the
AALCC since they covered most aspects relating to refugees.

16. The Delegate of Pakistan recounted the practical experien~e of his
country in dealing with the status and treatment of refugees. Pak~tan was
host to the single largest population of Afghan refugee~ numbenng over
three million who had been looked after very well. This fact had been
endorsed by the international community. While Pakistan had given asylum
to refugees, it consistently believed that asylum/refuge ,:"a~ a temporary
phenomenon which could be addressed by voluntary repatriation o~ refugees
to their country of origin. Efforts were being made to settle the Issue at a
political level in keeping with the five-point UN Iprogramme.

17. The Delegate of Japan commended the AALCC for organis~ng the
New Delhi Workshop and felt that this kind of activity was partIcula~ly
useful and consonant with the goals set for all countries concerned With
the solution of the refugee problem. There were over 7 million refugees
from Afghanistan, Palestine, Indochina, Africa, Central America and elsewhere
in the world. The refugee problem was basically a humanitarin issue, ~nd
therefore, extending a helping hand to 'the refugees who had escaped fighting
or oppression and were deprived of basic human needs such .as shelter,
food and clothing, was an international obligation. He mentioned his country's
financial contribution towards this end in detail and stated that Japan saw
cooperation to help refugees as part of its 'cooperation for peace'.

He observed that his country, respecting fully the spirit and pr~visi~ns
of the 1951 Refugee Convention had enacted appropriate national tegislauon
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on refugees, and that the principle of non-refoulement had also been incor-
porated into the legislation.

As for the establishment of safety zones for refugees or displaced
persons in their country of origin, he observed that the proposal seemed
interesting in that it would lessen the burden of the country which provided
temporary shelter. However, he cautioned the AALCC to proceed with
utmost prudence taking into account the difficulties that could arise from
the creation of such zones which would be controlled and supervised by
outside authorities in the territory of a sovereign State.

18. The Delegate of Sudan, narrating his country's experience with the
refugee problem, stated that Sudan was surrounded by eight countries which
were closely linked and it had given shelter to refugees from those States
as those States had also given shelter to the Sudanese refugees. He observed
that it was the policy of his Government to endeavour to reach a peaceful
settlement with the countries of origin. He cited the example of fruitful
cooperation between Sudan, Ethiopia and the UNHCR in repatriating refugees
voluntarily. He urged the international community to bear responsibility for
meeting the requisite needs of the refugees.

19. The Delegate of the Republic of Korea stressed the necessity of wider
adherence to the 1951 Refugee Convention which he considered essential
for solving the refugee problem. Referring to the deliberations of the AALCC-
UNHCR Workshop held in New Delhi in October 1991, he stated that it
would help in enhancing awareness of the participating countries about the
refugee problem and expressed the hope that member States which had not
yet acceded to the 1951 Convention and the 1967 Protocol would consider
doing so. He urged the international community and the Asian and African
countries to work towards a universal legal regime covering the whole gamut
of the refugee problem, but felt that this ought to be done in a way which
ensured balance between the need for 'protection of basic human rights and
the territorial sovereignty of States. He seconded the Egyptian proposal for
the formal adoption of the recommendations made by the New Delhi Workshop.

20. The Delegate of Sri Lanka expressing his views on the concept of
safety zones stated that they could be established in keeping with the
sovereignty and territorial integrity of the State of origin.

21. The Delegate of Kuwait pointed out that with the cooperation of
the UNHCR, camps had been set up in the neighbouring countries giving
shelter to refugees and that Saudi Arabia had also set up such camps
following the crisis in the Gulf region. He stated that the State of Kuwait
had contributed generously as it believed in the humanitarian role being
played by agencies like UNRWA and ICRS with which Kuwait had concluded
a headquarters agreement.

22. The Delegate of Sierra Leone directed a question to the representative
of UNHCR as to how the refugee flows could be arrested in the countries
causing such flows.

20

. if UNHCR stated that arresting the flows of
23. The Refres~ta~lVeolftical question and the UNHCR was. ~ot directly

refugees was .phn~ta HYowe~er it took action to alerting the political organs
rned WIt I., dconce . d Nations to specific problems an causes.

of the Unite . I .
te of Ghana supported the formulation of mo~el legis atl~n

24. The Delego AALCC Secretariat. He pointed out that his ~ou~try 10

on refugees by. the . I ( n on refugees had provided for naturalization of
Section 14 of Its lel'sha I~efinition of 'refugee' as given in the 1951 Refugee
refugees: He want~e ~9~7 Protocol to be amended so as incorporate other
ConventIOn and t h . the OAU Convention and the Cartagena
qualifications such as t ose 10
Declaration on refugees. .

U: anda considered the subject of refugees to be
25. The Delegate o~lcc as most of its member States had suffered

very impor~ant. to thed ddled with the refugee problem. He urged
from colOOlsatlOn an were sa . I
h AALCC to address this problem senous y.

t e . these deliberations the AALCC adopted the following
26. FollOWIng upon '

resolution unanimously :

"STATUS AND TREATMENT OF REFUGEES

The Asian-African Legal COllsultative Committee

Taking note of the studies prep~red by the se~r~ar~at e~ti~;!c~~~h~~
and Duties of a Refugee in the First Country 0 sy um . . the
Non-Refoulement". "A Note on the Establishment of a Safety ZohnAAeILnCC

' . I d P " and "Report on t e -Country of Origin for the D1SP ace ersons . . Law held
UNHCR Workshop on International Refugee and Humamtanan
in New Delhi from 24 to 26 October 1991";

Also taking note with appreciation of the statement made by the Rep-
resentative of the UNHCR;

. d b h AALCC-UNHCR WorkshopAdopts the recommendatlOns ma e y t e . R'
on International Refugee and Humanitarian Law in the Asian-Afncan egion,
held in New Delhi from 24 to 26 October 1991;

. d I I . I (on in cooperationApproves of the suggestion to prepare a roo. e . egis a I .' M ber
with the Office of the UNHCR with the objective of asslst10g em
States in enacting appropriate national legislation on refugees;

Expresses the hope that Member States of the AALCC wo~d. ad~;~~
to the 1951 Convention relating to the Status of Refugees an Its
Protocol;

Decides to place the item entitled 'Safety Zones for Refugees or Displaced
Persons' on the agenda of its thirty-second session; and

Directs the Secretariat to update the study including how to minimize
and remove the causes of flows of refugees."
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(11) SECRETARIAL STUDY ON RIGHTS Aj'OjU DUTIES OF A REFl!GEE IN THE
FIRST COlJNTRY OF ASYLUM: PRINCIPLE OF ON-REF'OtJLEMENT

23

1. While the contemporary world is seriously concerned with man-made
problems such as the environmental pollution and the green house effects,
an equally serious m'an-made problem of humanitarian, economic and social
concern is the "refugee problem". The challenge posed by the mass exodus
of refugees is, however, not a new. phenomenon. ~~nce .time immemorial
people have felt intolerance, oppression, war and CIVIl strife.

2. During the past four decades the entire Asian-African region has
witnessed numerous refugee situations which account for the growing concern
of nations for the well-being of those who are forced to leave their homeland.
Millions of refugees have crossed borders and have entered neighbouring
countries due to well-founded fear of being persecuted and in search of
food, safety and security. Majority of them in the country of refuge or
asylum have been welcomed as unwanted guests. Nevertheless; they have
been provided with all possible assistance for resettlement and integration
in the mainstream of population. However, there have been cases where
unfortunate refugees have faced a climate where they have been pushed
back or forcibly returned to the country of origin. -

3. In most cases, however, though the refugees are considered as an
unwanted guest or as a burden, the first country of asylum seldom forces
a refugee to quit or forcibly return to the country of origin. This is mainly
due to the well established and recognised "principle of non-refoulement",

ASYLUM AND NON-REFOULEMENT

4. The 1951 Geneva Convention does not regulate the right of admission
but grants refugees protection against expulsion or return to a country in
which they may fear persecution. Following are the two most important
provisions of the 1951 Geneva Convention :

Article 32

Expulsion

1. The Contracting States shall not expel a refugee lawfully in their
territory save on grounds of national security or public order.

2. The expulsion of such a refugee shall be only in pursuance of a
decision reached in accordance with due process of law. Except
where compelling reasons of national security otherwise require, the
refugee shall be allowed to submit evidence to clear himself and
to appeal to and be represented for the purpose before a competent
autho~ty or a person or persons specially designated by the competent
authority,



3. The Contracting States shall allow such a refugee a reasonable
period within which to seek legal admission into another country.
The Contracting States reserve the right to apply during the per+v'
such internal measures as they may deem necessary.

Article 33

Prohibition of Expulsion or Return ("Refoulement")

1. No Contracting State shall expel or return ("refouler") a refugee in
any manner whatsoever to the frontiers of territories where his life
or freedom would be threatened on account of his race, religion,
nationality, membership of a particular social group or political
opinion.

2. The benefit of the present provision may not, however, be claimed
by a refugee whom there are reasonable grounds for regarding as
a danger to the security of the country in which he is, or who,
having been convicted by a final judgment of a particularly serious
crime, constitutes a danger to the community of that country."

5. Similarly, the Universal Declaration of Human Rights expresses the
principle that "everyone has the right to seek and enjoy in other countries
asylum from persecution." The United Nations Declaration on Territorial
Asylum (1%7) also specifies that persons entitled to invoke the Universal
Declaration of Human Rights shall not be subjected to measures such as
rejection at the frontier, return or expulsion which would compel them to
return to or remain in a territory where they may be persecuted".2

6. Extradition is not expressly mentioned in any of these international
instruments. The principle of non-extradition to the refugee's country of
origin would, however, seem to be implicit in the general principle of asylum
and has also been expressly stated in some more recent multilateral and
bilateral extradition agreements.

7. It would be appropriate now to highlight the formal work provided
under the Bangkok Principles (1966) and the OAU Convention (1%9) on
the question of asylum and non-refoulement, and any difference, if there be
any, with the Geneva Convention (1951).

1 Article 14 of the Declaration.

2 Articles 1 and 3 of the Declaration on Territorial Asylum.
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Bangkok Principles

1.

Article /II
Asylum to, a Refugee

or refuse asylum in its
A State has the sovereign right to grant

it ry to a refugee. IItern 0 him to a refugee sha
. of the right to grant suc asy u d d

The exerctlSe
d
by all other States and shall not be regar e as an

be respec e
unfriendly act. .' h ld. d with these Pnnclples s ou ,

ki asylum 10 accor ance af diNo one see ng . . of national security or s eguar 109

except for ~ver-ndlOg ~;:~;Sto measures such as rejectio~ at t~e
the populatIOn, be sub]. hi h would result in compelhng him
frontier, return or e~u~sIOn w ~tC if there is a well founded fear

ernam 10 a tern ory 1 lib .to return to or r . hi He physical integrity or I erty 10
of persecution endangenng IS 1 ,

that territory. . d
. I any of the above-mentIOne

In cases where a State decld~s to aP
I
PY it should grant provisional

son seeklOg asy urn I blmeasures to a per di . it may deem appropriate, to ena e
asylum under such con ItlO~S:s ~eek asylum in another country.
the person thus endangere 0

2.

3.

4.

Article VIII

Expulsion and Deportation .
. blic interest or on the ground of violation

1. Save in the natIOnalfor Plu the State shall not expel a refugee.
of the conditions 0 asy urn bl

h State shall allow him a reasona e
2 Before expelling a refugee, t e.. . t another State. The State
. . hi hi h to seek adIlUsslon 10 0 . d hperiod WIt 10 w c . I during the peno sue

shall, however, have the nght to app y
internal measures as it may deem necessary.

d or returned to a State or country
3. A refug:e ~hall nO~bbedepor~~ be threatened for reasons of ra~el

where his life or li erty wo~ b hi f a particular socia
colour, religion, political belief or mem ers ip 0

group. . h Specific Aspects
. . f the OAU Convention GovernlOg t e

8. The prOVISIon0 . ) vides :
of Refugee Problelms in Africa (1969 pro .
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Article II

Asylum

Member States of the OAU shall use thei
with their respective legislations t I~ best endeavours consistent
the settlement of those refugees ~ re~IVe refugees and to secure
unable or unwilling to return t t:. 0, or well-fou~~ed reasons, areo eir country of ongm or nationality

The grant of asylum to refugees is fu .
and shall not be regarded a pef?ce I and humanitarian act
State. as an un nendly act by any Member

No person shall be subjected b a M b
as rejection at the frontier retu; em ~~ State .to measures such
him to return to or remai . n or e~u sion, which would compel
. . n 10 a territory where hi lif hvsi
mtegnty or liberty would be th t d f IS I e, p ysical
Article I, paragraphs 1 and 2. rea ene or the reasons set out in

Where a Member State finds difficulty . ..
to refugees, such Member State ma 10 co~tlnulng to grant asylum
States and through the OAU J appeal directly to other Member
in the spirit of African sOlida;it~nan~U~h othe~ Member States shall
appropriate measures to lighte th ~nte~natIonal cooperation take
granting asylum. n e ur en of the Member State

Where a refugee has not received h . h ..of asylum he may b d t e ng t to reside In any country
, e grante temporary resid .of asylum in who h h fi eSI ence 10 any country

IC e irst presented himself f
arrangement for his resettlement . d as a. re ugee pending
paragraph. In accor ance With the preceding

For reasons of security countries of Isettle refugees at a reason bl d. asy urn shall, as far as possible,
country of origin. a e istance from the frontier of their

The Principle of Non-Ref I. ou ement: A Generally Recognlsed Principle of Law

9. The international law grants .unwanted aliens. However exce ti every sovereign State the power to expel
refugees. As a rule, refug~es ar~ ~~~sehave been made .in favour of political
be persecuted or have the fea f be :'Pelled to countries where they would
the right of States to e I r I? 109 persecuted. It may be noted that'

. xpe a lens from thei t . .
restricted to a greater extent b I . ir erntones has also beeny severa multilateral treaties relating to them.

10. The rule of non-refoulement is blizati
State to refrain from forcibly t . an 0 igation on the part of the
likely to suffer political perse~~tr~~m~h ~ ref~ge.e 1to a countI?'. where he is
has been laid down in various in IS ynnclP. e as a positive provision
are as follows : mu I atera treaties. Notable among them
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1.

2.

(a) Article 3(2) of the Convention relating to the International Status
of Refugees of 28 October 1933;

(b) Article 5(3) (a) of the Convention concerning the Status of Refugees
coming from Germany of 10 February 1938.

11. Article 33 of the 1951 Convention relating to the Status of Refugees
which deals with the principle of non-refoulement is directly binding only
on the State parties to the Refugee Convention. Moreover, its (direct)
applicability is restricted to persons who are "refugees" as defined in Article
1of the Refugee Convention and with respect to the parties thereto - persons
covered by the terms of the Protocol relating to the Status of Refugees (1967).

u. It may be added that, the provision may only be invoked in respect
of persons who are already present -lawfully or unlawfully - in the territory
of a Contracting State. Article 33 only prohibits the expulsion or return
(refoulement) of refugees to territories where they are likely to suffer per-
secution; it does not obligate the Contracting States to admit any person
who .has not already set foot on their respective territories.

13. The United Nations Conference on the Status of Stateless Persons
(New York, 13 to 23 September, 1954) unanimously adopted the following
Resolution, which was included as Part IV in the Final Act of the Conference,

dated 28 September 1954 :

"The Conference,
Being of the opinion that Article 33 of the Convention Relating to
the Status of Refugees of 1951 is an expression of the generally
accepted principle that no State should expel or return a person,
in any manner whatsoever to the frontiers of territories where his
life or freedom would be threatened on account of his race, religion,
nationality, membership of a particular social group or political

opinion,
Has not found it necessary to include in the Convention Relating
to the Status of Stateless Persons an article equivalent to Article
33 of the Convention Relating to the Status of Refugees of 1951."

14. Atle Grahl-Madsen in his book The Status of Refugees ill 111tematiollal
Law (Vol. II _ Asylum, Entry and Sojourn)3 has raised the following

questions on the above-mentioned Resolution :

3.

4.

5.

6.

• What kind of principle is it that the Conference refers to ? Is it a
principle considered binding under international law, or a moral

principle?

• Whatever its nature, has the principle really become generallY ac-

cepted ?

3 See: Pages 94-98.
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• What is the authority on which the Conference has based its Resolution,
and what authority does the Resolution itself possess ?

15. According to Atle Grahl-Madsen, "The available sources do not
support a contention to the effect that prior to the debate at the 1954
Conference, the principle of non-refoulement was a 'generally accepted
principle', whatever its nature (legal or non-legal). The 1933 and 1938
Conventions were only acceded to by a very small number of States and
at the time when the 1954 Conference convened, the 1951 Convention had
only been in force for a few months; it entered into force on 22 April
1954."

nationality, membership of particu, ar soclil'~g=ro=u=p~"""--"""nncal
opinion."
UN Declaration on Territorial Asylum, = adoPted(XbX\~h)~ Gln~r~1

(c) I 14 December 1967 (Resolutton 2312 10 r IC e
Assem~ Yt~: "No person shall be subjected to measures SUC? as
3 .stat.e at the frontier or, if he has already entered the terntory
~eJechtl.onhhe seeks asylum expulsion or compulsory return to any
10 w lC ' • "

h he may be subjected to persecution.State were .
inal Act of the International Conference on Human Rlg~ts

(d) The ~ Tehran in 1968 in its Part II relating to the co-operatton
h~ld 10 U it d Nations High Commissioner for Refugees Affirms
Wlth.the rt=~ of the observance of the principle ~f non-refoulem~nt
the:d. the above-mentioned instruments and 10 the Declaration
em l~ l?alAsylum adopted unanimously by the General Assembly
on Ternton
in December. 1967."
Th OAU Convention Governing the Specific Aspects of Refugee

(e) e in Africa adopted in 1969 states in Article II "No per~on
pro~l:s b' t d by a Member State to measures such as rejection
shal su ~~ce n or e ulsion which would compel him to
at the frontier, re.turl'n a te~tory ~here his life, physical integrity
return to or remain "
or liberty would be threatened for the reasons...... .

(f) Article 22 (8) of the American Human Rights Convention adopted" in
November 1969 (Pact of San Jose, Costa Rica) also provides that, In

an alien be deported or returned to a country regardle~
no case may f ., if in that country his
of whether or not it is his co~try 0 ongm, . violated because
right to life or personal freedom IS10 danger of bem~ .ca1 .' "
of his race, nationality, religion, social status or po tr opmion.

. (1984) lso provides in one of
() Lastly the Cartagena Declaration a. () he : r-g . ' . d R ommendations that "reiterate s t e impo

ItS Conclduslons~n ot~he principle of non-refoll/ement (including
tance an meamng ier) corner stone of
the prohibition of rejection at the frontier a~ a. le is imperative
the international protection of refugees. The pnn~lp t ational law
in regard to refugees and in the present state 10 l~ ~:; cogens."
should be acknowledged and observed as a ru eo]

. ffi th t the principle of
19. The above examples would certainly su l~ed a. nciple Even the

non-refoulement has become a generally rec~g~se. pr~ ld i~ 1977 (No.
Executive Committee of the UNHCR at ItS 28t ession ~arian principle
6 (XXVIII» concluded that since the fundamental htumnaantionalinstruments

f h f d xpression in various 10 er do non-refoulement as oun e. 1 .' generally accepte
adopted at the universal and reglOnal leve s It is at' n the above in-
principle recognised by States. In addition. to st~tem~n se~onal levels, the
ternational instruments adopted at the umversa a~ ~ the constitutions
principle of lwn-refolliement has also found expresslOn

B10 of its wide
.' f ber of States ecauseand/or ordinary leglslatlon 0 anum .

16. It is further noted that the provisions regarding the granting of
asylum in the post World War II West European countries and the United
States only sanctioned the withhold of deportation of any person who would
be subject to physical persecution. But Madsen concludes that "there may
have been similar legislations in a few more States and there were on
record some court decisions pointing in the same direction. But this hardly
constitutes a basis for contending that the principle of non-refoulement has
become a 'generally accepted principle'.

17. One may not completely endorse the views of Madsen that the
principle of non-refoulement has not become a "generally accepted principle".
What was said in the context of the Convention relating to the Status of
Stateless Persons (1954) may not be true in this contemporary period.

18. There is absolutely no doubt that the principle of non-refoulement
has been recognised as a fundamental humanitarian and generally accepted
(recognised) principle of law recognised by the States. Since 1951, the
principle of non-refoulement has found expression in various international
instruments adopted at the universal and regional levels. The following are

, the examples which would testify that the principle of non-refoulement is a
generally recognised principle of law :

(a) Principles concerning treatment of refugees (Bangkok Principles)
as adopted by the Asian-African Legal Consultative Committee in
1966. Article III of the Principles states that "No one seeking asylum ..
should be subjected to measures such as rejection at the frontier,
return or expulsion which would result in compelling him to return
to or remain in a territory if there is a well-founded fear of
persecution endangering his life, physical integrity or liberty in that
territory."

(b) Resolution 14 (1967) on Asylum to persons in danger of persecution
adopted by the Committee of Ministers of the Council of Europe
on 29 June 1967. It recommended inter alia that " no one shall
be subjected to refusal of admission at the frontier, rejection,
expulsion or any other measure which would have the result of
compelling him to return to, or remain in, a territory· where he
would be in danger of persecution for reasons of race, religion, 29
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acceptance at universal level, it is being increasingly considered in jurisprudence
and in the work of jurists as a generally recognised principle of international
law.

I· t 'IS almost invariably protected against return to his country of
the app Ican .'. . nding a determinatIOn of his refugee status.onglO pe .

There are, however, a number of situations in which t~e obse~a~ce
22. . . Ie of non-refoulemellt is called for, but where ItS application

of the. pn?CIP difficulties of a technical nature. Thus the person concer~ed
may give ~e tOI£ .n a State which is not a party to the 1951 Convention
may find himse I I which although a party to these instruments, has
or the 1~7 prot~~r;:1 prodedure for determining refugee status. ~he
not ~t~bbshe~he country of asylum may have allowed the refugee to resl~e
authonu~s of rrnal residence permit or may simply have .tolerated. ,his
there With a no h found it necessary formally to document his recogmtion

and not ave h itt d tpresence h s the person concerned may ave omi e 0
a refugee. In ot er case ,

as & al request to be considered a refugee,
make a lorm . ,

, f ns of this kind it is essential that the principle of non-
23. In sttua 10 ulously observed even though the person concerned

refoulement :;e ~~~~et been formally documented as a refugee. It should
has not o~ as, d that the recognition of a person as a refugee, whether
be borne 10 rnm f UNHCR or under the 1951 Convention or the 1967
under the Statute 0
Protocol, is declaratory in nature.

EXCEPTIONS TO THE PRINCIPLE OF NON-REFOULEMENT

20. While the principle of non-refoulement is basic in character, it is
recognized that there may be certain cases in which an exception to the
principle can legitimately be made. Article 33(2) of the 1951 Geneva Convention
provides that :

The benefit of the present provision may not, however, be claimed
by a refugee whom there are reasonable grounds for regarding as
a danger to the security of the country in which he is, or who,
having been convicted by a final judgement of a particularly serious
crime, constitutes a danger to the community of that country,

There are also similar exceptions in other instruments, whether universal
or regional. In view of the serious consequences to a refugee of being
returned to a country where he is in danger of persecution, the exception
provided for in Article 33(2) should be applied with the greatest caution
in exceptional cases only. It is necessary to take fully into account all the
circumstances of the case and, where the refugee has been convicted of a
serious criminal offence, any mitigating factors and the possibilities of,
rehabilitation and reintegration within the society.

OPINION OF THE JUDICIARY

The Supreme Court of the United States

(a) Immigration and Naturalization Service (INS) V. Stevie,

467 US 407 (1984)
24. The Refugee Act of 1980 established a new statutory ~rocedure for

anting asylum to refugees. The 1980 Act added a new section 20~(a). to
~e Immigration and Naturalization Act of 1952 which left to the .determlDa~lOn
of the Attorney-General the eligibility for asylum for an alien who IS a
refugee. Prior to 1968, the Attorney-General had discretion whether to gra~t
withholding of deportation to aliens under S. 243(h). In 1968, howefvAer,.t Ie

. . . 0 rue e
United States agreed to comply with the substantive provisions f
2 thru 34 of the 1951 United Nations Con~enti?n ,Relating ~o the Sta~~~ ~
Refugees, Article 33(1) of the said Convention IS reflected ID the S. (h)

, , d C t acting States notof the US Act which Imposes a mandatory uty on on r b
to return an alien to a country where his "life or freedom would e
threatened" on account of one of the enumerated reasons.

2S In Stevie the Court dealt with the issue of withholding of deportationf' , . le 33(1) 0
or non-refoulement under S. 243(h) which corresponds to Arne d
the 1951 Convention, The Court held that significantly Article 33(1)fu oens

fi " f "re geenot extend this right to everyone who meets the de inition 0 .

Rather it provides that "no Contracting State shall expel or ret~rn. rx:
a refugee in any manner whatsoever to the frontiers or terntones v: .ere
his life or freedom would be threatened on account of his race, rebglOn,

PRACTICE OF STATES IN REGARD TO NON-REFOULEMENT

21. The principle of non-refoulement constitutes one, of the basic articles
of the 1951 Geneva Convention to which no reservations are permitted. It
is also an 'obligation under the 1967 Protocol by virtue of Article 1(1) of
that instrument. Unlike various other provisions in the Convention, its
application is not dependent on the lawful residence of a refugee in the
territory of a contracting State. The words "Where his life or freedom would
be threatened" have been the subject of some discussion', It appears from
the travaux preparatoires that they were not intended to lay down a stricter
criterion than the words "well-founded fear of presecution" figuring in the
definition of the term "refugee" in Article 1A(2). The different wording was
introduced for another reason, namely to make it clear that the principle
of non-refoulement applies not only in respect of the country of origin but
to any country where a person has reason to fear persecution. In evaluating
the practice of States in regard to the principle of non-refoulement, it should
be emphasized that the principle applies irrespective of whether or not the
person concerned has been formally recognized as a refugee. In the case
of persons who have been formally recognized as refugees under the 1951
Convention and/or the 1967 Protocol, the observance of the principle of
non-refoulement as expressed in Article 33 should not normally give rise to
any difficulty. Moreover, where a special procedure for the determination
of refugee status under the 1951 Convention and the 1967 Protocol exists,
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nationality, membership in a particular social group or political opinion."
Thus Article 33(1) requires that an applicant satisfy two burdens : first,
that he or she be a 'refugee' i.e. prove at least "well-founded fear of
persecution", second, that the 'refugee' show that his or her life or freedom
'would be threatened' if deported. Section 243(h) of the US Acts' imposition
of would be threatened requirement is entirely consistent with the United
States' obligations under the Protocol.

I
The lIouse of Lords, U. K.

. a V. The Secretary of State for the Home Department (Appellant)
RegrnEx. Parle Siva Kumaran and Others (Respondent)
and . h "IIn the above case Lord Templeman expressed the view tat. n

29. 'fear" of persecution" to be "well-founded" there must exist a
order for a if~ claimant for refugee status is returned to his country of
danger that. t e t with persecution. The Convention does not enable the

.. he will mee . . Th C tiongsn .d hether the danger of persecution exists. e onven Ion
claimant to d~ .e rto be taken by the country in which the claimant seeks
allows that deClShlon.--:gration Act of 1971 applications for leave to enter
asylum Under t e ll1U1U • • I . fu. . Kingd including applications based on a c aim to re gee
the Umted ined by the immigration authorities constituted by the Act.
st tus, are determm .' d .a rules made under the Act the appropnate authority to etermme
By the I . t ·IS a refugee is the Secretary of State. The task of thewhether a caiman, . d . .f St te in the present proceedings was and IS to eterrrune 10
Secretary Of a h appellant whether the appellant will be in danger of~~o~ ... if h . sent back to Sri Lanka. Danger from persecution IS
persecution e IS f S
bvi I matter of degree and judgement. The Secretary o. ta~e accepts

o VlO: ~ a licant who fears persecution is entitled ~o asylum 10 this count.ry
~:~~ss th:~ecretary of State is satisfied that there IS no real and substantial
danger of persecution..... ."

30. In the same case Lord Goff of Chieveley opin~? that, "I am with
all respect unable to agree with the view expressed by Sir John .Donaldson
M.R.4 at p. 1051, that different tests are applicable under Article 1 and
Article 33 of the Convention.

31. The Master of the Rolls suggested, at p. 1053 that, even if t~e
Secretary of State decides that an applicant is a refugee .as defined. 10
Article 1 nevertheless be has then to decide whether Article 33, which
involves an objective test, prohibits a return of the .applican~ to the rel~vant
country. I am unable to accept this approach. It IS5 I consider as plain as
indeed was reinforced in argument by Mr. Plender with refer~nce to the
travaux preparatoires that the non-refoulement provision in Article 33 ~as
intended to apply to all persons determined to be refugees under ~rtlcle
1 of the Convention. I cannot help feeling, however, t?at th~ conslste~c~
between Articles 1 and 33 can be more easily accepted If the interpretauc
of "well-founded fear" in Article 1A(2) espoused by the Secret~ry. of S,~ate
is adopted, rather than that contended for by the High Commissioner.

(b) INS V. Cardoza-Fonseca, No. 85-782(1987)

26. The Immigration and Naturalization Services (INS) commenced a
deportation proceeding against Cardoza-Fonseca, a Nicaraguan citizen. She
conceded that she was in US illegally but requested withholding of deportation
pursuant to S. 243(h) and asylum as a refugee pursuant to S. 208(a) of the
US Immigration and Naturalization Act. To support her request under
S. 243(h), she attempted to show that if she were returned to Nicaragua
her "life or freedom would be threatened" on account of her political views.
The Immigration Judge and the Board of Immigration Appeals (BIA) both
decided against Cardoza-Fonseca. The BIA said that she had "failed to
establish that she would suffer persecution within the meaning of Sections
208(a) or 243(h) of the Immigration and Naturalization Act".

27. In the Court of Apeals for the Ninth Circuit, she did not challenge
the BIA's' decision that she was not entitled to withholding of deportation
under S. 243(h), but urged that she was eligible for consideration for asylum
under S. 208(a) and contended that the Immigration Judge and BIA had
erred in applying the "more likely than not" standard of proof from S. 243
(h) to her S. 208(a) asylum claim. The Court of Appeals agreed with her
claim.

28. In this case the Supreme Court said "Deportation is always a harsh
measure; it is all the more replete with danger when the alien makes a
claim that he or she will be subject to death or persecution if forced to
return to his or her home country. In enacting the Refugee Act of 1980
the Congress sought to 'give the United States sufficient flexibility to respond
to situations involving political or religious dissidents and detainees throughout
the world. Our holding today increases that flexibility by rejecting the
Government's contention that the Attorney-General may Dot even consider
granting asylum to one who fails to satisfy the strict S. 243(h) standard.
Whether or not a 'refugee' is eventually granted asylum is a matter which
Congress has left for the Attorney-General to decide. But it is clear that
Congress did not intend to restrict eligibility for that relief to those who
could prove that it is more likely than not that they will be persecuted if
deported".

4 One of the Judges of the Court of Appeal.
5 Counsel for the United ations High Commissioner for Refugees.



STOWAWAY ASYLUM-SEEKERS AND THE PRINCIPLE OF
NON- REFOULEMENT

32. The problem posed by stowaway asylum-seekers has been a recurring
protection concern for the international community over the last decade in
particular in the South-East Asian region. As with other asylum-seekers, the
immediate task with respect to stowaway asylum-seekers consists in providing
initial protection through their admission into the territory of a State where
their refugee status can be determined.

33. Obtaining agreement by States as to where a stowaway asylum-seeker
should disembark is, however, no simple task. A typical stowaway incident
involving asylum-seekers will concern several States, including the State of
embarkation, the flag State of the ship involved, the first and subsequent
port States visited by the ship following discovery of the stowaway and any
State where the individual may have significant contacts. Some States hold
that flag States have the ultimate duty to accept responsibility for stowaway
asylum-seekers; others contend that this duty lies with the State where the
first port of call is situated; yet other States favour ad hoc solutions depending
upon the particular circumstances of each incident. As a result of disagreement
between States over which of them is responsible for admitting the stowaway
asylum-seekers, so-called orbit situations are created. In several such situations,
stowaway asylum-seekers have been confined for many weeks and even
months on board ships travelling from one port to another.

34. International maritime law provides no definite principles governing
the protection of stowaway asylum-seekers. Of relevance is the International
Convention Relating to Stowaways which was adopted by the Diplomatic
Conference of Maritime Law at its session in 1957.

35. Although not yet a source of legal obligation, the Convention is
important nevertheless, as evidence of a measure of States' agreement on
relevant principles. It only offers a detailed framework for allocating the
responsibility for stowaways among States and recognizes expressly the special
dangers faced by stowaways fleeing persecution.

36. The Convention expresses special concern for stowaways who are
asylum-seekers. Paragraph 2 of Article 5 requires the ship's Master and
authorities at the port of embarkation to "take into account the reasons
which may be put forward by the stowaway for not being disembarked at,
or returned to, those ports or States mentioned in this Convention". Paragraph
3 of the same Article further provides that, "The provisions of this Convention
shall not in any way affect the power or obligation of a contracting State
to grant political asylum".

37. Read together, these provisions acknowledge the particular situation
of stowaways who are also asylum-seekers and they underline that, in relation
to these persons, States have broader obligations including non-refoulement
under general international law.

. h .' Ie of non-refoulement is now a part of
38. As. stated .ear~e:~~ ~:~;l~pon all States independently of specific

customary ~te.matlOn , ntier is increasingly recognized as constltu~mg
assent. Rejection ~t the fr~ e llin or returning persons to the frontiers
...Joulement where It leha~stlif xpeorfre;dom would be threatened.
'''J' 'tory where t elf e
of a tern .' res nsibility for the stowaway and

39. If the flag Str;al~li:c~:~ S::re wh~e his~er ~fe or freedo~ would
the ship's next port 0 unt of race religion, natlOnallty, membership. o.f. a
be threatened on. ~cco ., he 'ractical effect of disclaiming responslbill~
_.-=_1 group or politlcal Op~Jllon,t p Th problem of refoulement Will
~ ..J_:rr· IS refoulement. e ibiliand refusing auu...,.,lon fla State continues to disclaim responsl I ity
become increasingly acut~ wh~:r: an~ refuse to allow disembarkation. Where
for the st0v.:awa~asylum nlv alternative to refoulement, both port .and flag
disembarkation IS th~ 0car d ty to prevent the latter from occurnng. How
States have an unequ~vo d ~l depend upon the circumstances, but more
best this ~n ~ achhrleveghWidisembarkation at the first port of call.
h not It Will be t ou .

tan, . f the UNHCR at its 39th SeSSlOnheld
40. The Executive Commt~t~ t~at "there are at present no general and

in 1988 (No. 53 (~~), ~o e dealing specifically with stowaway asylum-
internationally recogmze r. es izing that asylum-seekers should be .
seekers and a~ the ~e :~e ~:~ir situation demands;" recommended
given the spectal CODS1 erat:e into account the following gnid~lines when
that States and UNHCR f asylum-seekers inter alia that the
dealing with actual kcases 0 t s::wpa;~~cted against fo;cible return to their
stowaway asylum-see ers mus
country of origin"(refoulement).

BANGKOK PRINCIPLES AND PRINCIPLE OF NON-REFOULEMENT .

41. The Bangkok Principles in its Article III, paragraph 3, proVides

that:
ki lum in accordance with these Principles should,"No one see mg asy . f di th

exce t for overriding reasons of national secunty or sa egnar mg . e
pop:'ation, be subjected to measures such as reje~tion .at the frontier,
return or expulsion which would result in compellmg him to return. to
or remain in a territory if there is a well-~ounde~ fear of ~rsec~tlOn
endangering his life, physical intergrity or liberty m that terntory.

41 Th striking difference between the provision of the Bangkok Pr~nciples
• e .' h B gk k P . ciples reiteratesand the 1951 Geneva Convention IS that t e an 0 nn

the phrase "well-founded fear of persecution" in a situation like refou!~me~.
But on the other hand the Geneva Convention 1951 d?es. no~ provi e ~ ~
scope for a refugee to substantiate its obje~tive-cum-subJecttve well-foun e
fear of persecution" at the time of expulslOn.

. on has to provide43. That means to claim a refugee status a pers . "
substantial evidence that he or she possess "well-founded fear of persec.utlOn ,

. . h of expulsion orunder Article 1A(2) of the Convention. But 10 t e case
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deportation under Article 33., a different standard has to be evolved to
determine his state of life or freedom on account of his race, religion,
nationality, membership of a particular social group or political opinion.

44. This dual standard of treatment has also been reflected in the US
Immigration and Nationality Act, 1952. This fundamental difference was
raised at the Supreme Court of the United States in the INS V. Cardoza-Fonseca
case.

. . e s an at wntcn lIIay Uv app••••••.•uw

treabllent fhas ~~:ge ~~ytfu:r~~tl~:fugee status may not be the same while
. case 0 gra "ill I li "III • • deportation of an ega a ten .asic:lenng . . Ico be observed the Bangkok Princip es

49. On the other ha.ndt, aysbmya~mcorporating'the phrase "well-founded
. . d the consis enc

bas mamtalDe . ". A· 1 III while dealing with nOIl-refoulemellt.
f rsecutlOn m rue e

fear 0 pe b d that the Bangkok Principles use the phrase
Y be 0 serve d "h ld"SO. It ma h On the use of the wor s ou one". th text of the paragrap . . k k (1966)-should III e . t the EI'ghth Session held m Bang 0 ,be countnes a hi" def the meIn: r moral obli ation and not a legal 0 19atlon ~n

stated that It connote~t ti or a gmoral compulsion will affect certamly
added that .a moral 0 Ig~o~rticle III. However, the fact that ther~ is
the "e~al .rights :~t toO~~terpretation of the word "should" ca~ot be de~led.
ambtgUlty J? rega . te that in the corresponding prOViSionscontal~ed
It ma~ be mtefre~lOr9~~~oeneva Convention, Article 3 of the UN Declarat~on
in Article 33 0 t e h 3 of Article II of the OAU Convention
on Territorial Asylum (1%7), p~a~ap 1967 Resolution on Asylum to Persons
on Refugees, or paragraph f2 ~ C;uncil of Europe, the word used is "shall"
in Danger of PersecutIOn 0 t e
which is unambiguously mandatory. .'

t the Committee's Eleventh Session held 10
51. It may t;>e added that a d t was mooted to make the provisions

Accra (Ghana) IOfl!~~~I~nI:Im:an~~~ory for the States, by substituting the
of paragraphc 3 °h d "hould" but it was not adopted by the Committee.
word "shall" lor t e wor s ,

45. Section 243(h) of the US Act provides that the Attorney General
can withhold deportation of an alien who demonstrates that his "life or
freedom would be threatened" thereby on account of specified factors. The
above-quoted phrase requires a showing that "it is more likely than not that
the alien would be subject to persecution" in the country to which he would
be returned. In contrast S. 208(a) of the same Act authorises the Attorney
General in his discretion, to grant asylum to a "refugee" who, under S.
101(a) (42) (A) of the Act, is unable or unwilling to return to his own
country because of persecution or "a well-founded fear" thereof on account
of particular factors.

46. In the INS V. Cardoza-Fonseca deportation hearing the Immigration
Judge applied S. 243(h) "more likely than not" proof standard to her S
208(a) asylum claim, holding that she had not established "a clear probability
of persecution" and therefore was not entitled to relief. The Board of
Immigration Appeals (BIA) affirmed, but the Court of Appeals for the
Ninth Circuit reversed the decision. The Court of Appeals stated that S.
208(a)'s "well-founded fear" standard is more generous than the S. 243(h)
standard in that it only requires asylum applicants to show either past
persecution or "good reason" to fear future persecution.

47. The Supreme Court of the United States held in this case that
there are two sets of standards for determination. The S. 243(h) "clear
probability" standard of proof does not govern asylum applications under
S. 208(a) of the US Act. The Court further stated that the plain meaning
of the statutory language indicates a Congressional intent that the proof of
standards under S. 208(a) and S. 243(h) should differ. S. 243(h)'s "would
be threatened" standard has no subjective component, but in fact requires
objective evidence that it is more likely than not that the alien will be
subject to persecution upon deportation. In contrast S. 208(a)'s reference
to "fear" makes the asylum eligibility determination turn to some extent on
the alien's subjective mental state, and the fact that the fear must be
"well-founded" does not transform the standard into a "more likely than not"
one. Moreover, the different emphasis of the two standards is highlighted
by the fact that, although Congress simultaneously drafted S. 208(a)'s new
standard and amended S. 243(h), it left S. 243(h)'s old standard intact.
Thus the legislative history demonstrates the congressional intent to provide
different standards to be applied under S. 208(a) and S. 243(h) respectively.

48. Here it may be added that due to the drafting difference in Article
1A(2) and Article 33(2) of the 1951 Geneva Convention dual standard of

CONCLUSIONS . h
. . II recocmlzed t e

5"" While the principle of non-refoulenwnt IS umversa Y 0" , d
~. dil ided if the States concerne

:::;e:
f

a1::~::;e;;~:~~~i;~i:nor~ef~~~9~a~~~~~~t;:a~~:t~~:e~~~es:~
as the 1951 Geneva Convention an I s he rinci le of
yet acceded to these instruments should nevertheless apply ~ f P da!ental
non-refoulement in view of its universal acceptance an un
humanitarian importance. .

53 In the field of llOl1-refoulemel1t, particular regard should
d

ble gltVen
• .. f t t . only of a ec ara oryto the fact that a determ1Oatlon of re ugee s a us IS

nature. It should not, therefore, be assumed that merely because a per~~~
has not been formally recognized as a refugee, he/she does not possess
refugee status and, therefore, not protected by the principle of l1on-refoulement.
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,
(10) SECRETAlUAT STUDY ON THE ESTABLISHMENT OF A SAFETY ZONE IN THE

COUNTRY OF ORIGIN FOR THE DISPLACED PERSONS

INTRODUCTION
1. The humanitarian problem of refugees has always had international

dimensions since there is always the potential to endanger international
ce and security· It is, therefore, desirable that any refugee problem

~a uld be tackled and solved by the international community at large. During
ShOt four decades the entire Asian and African region has witnessed
t e ~us refugee situations which account for the growing concern of nations:umthe weD being of those who are forced to leave their homeland. Millions
o~rrefugees have crossed intern~tional borders for their security. In s~me
cases the situations are so volatile that at any moment mass exodus might
take place. Although there are numerous studies on the root cause of the
refugee problem, the situation of mass exodus remains endemic. Many States
are, therefore, forced to bear ,the brunt of the refugee problem of admitting
thousands of them into their territory and granting them asylum.

2. The root causes of mass exodus or expulsions are several; it would
be noticed that in some cases, people have sought refuge in other countries
due to natural disasters like famines, droughts, floods, earthquakes and other
economic reasons. However, in the vast majority of cases, whether it be in
the Southern Africa, South-Asia, South-East Asia, Middle East or Central
America, the causes leading to the mass exodus of populations have primarily
been due to armed conflicts, foreign interventions, aggression, illegal oc-
cupation, policy of apartheid, civil wars or situation akin to civil war besides
persecution of political opponents or ethnic or religious minorities by regimes
in power or authority in the country of origin. In most of these situations,
people have left their homeland out of desperation, often in isolation or in
disorganized groups to avert imminent danger. Some had failed in the
attempt, others have crossed the frontier only to be forcibly pushed back.
The majority, however, have found refuge in a hospitable neighbouring land
while others have been fortunate to be resettled in developed countries with
favourable opportunities often far beyond their frontiers.

3. The refugee problem has come to assume such proportions that not
only the host countries but also the international community has found itself
over-strained to the utmost. While States have an international obligation
t? prevent the creation of an environment which would generate refugee
situations, nevertheless the influx of refugees to neighbouring countries creates
numerous socio-economic and political problems. While States have a duty
not to create a situation within their territory which could harm other States,
they also have responsibility for conditions in their territory which lead to
th inflict!e 10 chon of harm on other States.

~. Nevertheless in reality, the countries which happen to be geographically
so sItuated as to have a common border within easy reach, either by land
or ~y ~a, from the countries where refugee situations are recurrent or a
COntlOUlOgfactor, have had to bear a heavy burden due to the influx of
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refugees. This poses for them a major social and economic burden in the
case resettlement of an alien population. The sudden influx of refugees may
indeed result in destabilization of the economy of the State of asylum. Often
the socio-economic situation of the State of asylum is not much better than
that of the State of origin of refugees. The individuals who seek asylum
too, face many problems and hardships after entering a foreign and sometimes
hostile territory. Due to differences of language, culture, religion, climate
and habits, the refugees may be faced with unending difficulties in the State'
of asylum or in the State of resettlement.

THE CONCEPT OF SAFETY ZONES

5. The theme of the proposal on Safety Zone was that the State of
origin, particularly where refugee situations are a constant and recurrent
phenomenon due to foreign aggression, civil war or a situation akin to civil
war and destabilization, might be called upon to designate a specific geographi-
cal area as a 'safety zone' of a temporary nature, so as to help in an
orderly movement of persons intending to leave.

6. The concept of safety zone essentially has the following fundamental
ingredients : it has to be with the consent of the State of origin and it
should be of a temporary nature.

7. The main purpose behind the establishment of such zone is to have
an orderly movement of persons intending to leave. It may even help to
reduce the outflow because it is quite conceivable that the situation creating
the flow would change in the meantime, and thus eliminate the cause of
mass exodus. Moreover, the orderly movement would not only ensure that
the refugees find a place for a safe refuge but it would also enable the
neighbouring States as well as countries willing to grant them permanent
asylum, to plan and process their reception in regulated stages and in a
manner conducive to their well being.

8. It would, however, be difficult in the present state of international
law to contemplate the creation of a 'safety zone' under the control or
even supervision of an outside authority. The idea of creation of a safety
zone, however, needs to be looked at as another possible avenue to tackle
the issue. While there are weighty considerations to support the concept,
norms have to be developed through international efforts whereby the es-
tablishment of safety zones should be accepted as much as a part of
humanitarian principles as the rights and duties of the State of asylum are
currently accepted. If the international community has been prepared to
accept the rights and duties of a State of asylum, there should be no reason
why the State of origin should not accept the establishment of a properly
regulated safety zone on humanitarian basis. Such a zone should, however,
be consensual and not imposed.

40

STATUS (JF THE PERSON SEEKING ASYLUM IN THE SAFElY ZONE

9. Article 1A(2) of Convention relating to the Status of Refugees (1951),
defines a person as a refugee who is "outside the country of his nationality
and is unable or, owing to such fear, is unwilling to avail himself of the
prote<ti<m of that count'!'. 0' who. not having a nationality and being
outside the country of his former habitual residence ...." If the safety zone
is to be established within the country of origin and the asylum seekers are
p<O'ided ,.ruge thCl'ein. under the p",visinns 01 Article 1. the asylum seekers
would not be "refugees". Thus the role of the UNHCR to provide material
and other reliefs would not seem to be applicable. Such asylum seekers in
the safety zones could only be 'displaced persons' over whom the UNHCR
baa somewhat restrictive and ad hoc mandate.

18. In practice when the situation warrants, as observed after the recent
Gulf War when the Kurdish people's outflow started, the UNHCR has been
very much present within Iraq to provide material relief to the Iraqi Kurds.
Thus there should not be insurmountable difficulties for international or-
ganizations or UNHCR to grant the necessary relief in such situations.

THE ISSUE OF DOMESTIC JURISDICTION
11. It would be perhaps difficult in the present state of international

law to contemplate the creation of a safety zone under the control or even
supervision of outside authorities. Without the consent of the government
in power, such an innovation might be tantamount to interference in the
iBternal affairs of the State. Thus the AALCC has always emphasized that
any safety zone has to be established with the consent of the State of origin.
The exception to Article 2(7) of the Charter of the United Nations on
non-interference in the domestic affairs of State authorises the United Nations
to undertake enforcement measures under Chapter VII which deals with
"Action with respect \to threats to the peace, breaches of the peace and
acts of aggression" (Articles 39-51).

U. Dealing with the history of the drafting of the U.N. Charter, Goodrich
and Hambro expressed the following view "In the course of discussion. at
San Francisco it was amphasized that this (paragraph) is not a techOlcal
and legalistic formula. Whereas Article 15(8) of the League Covenant and
pargraph 7 of Chapter VIII, Section A of the Dumbarton Oaks Proposals
had included a reference to international law as the standard of interpretation,
the substitute proposal of the sponsoring Governments at San Francisco
contained no such reference. Proposals to include a reference to international
law were resisted on the grounds that in any case the intention of the new
paragrapb was not to establish a legalistic formula but rather a general
principle. On the other hand, it was agreed that the inclusion of a reference

41



to international law was unnecessary since the paragraph, being part of an
international agreement, would be interpreted by reference to international
law in any case.1

13. However, the flexibility of the provision and the assumption in
practice that it does not override other potentially conflicting provisions
have resulted in the erosion of the reservation of domestic jurisdiction
though its draftsmen had intended its reinforcement.

14. Practice to date has evidenced a lack of general agreement on
whether the principle of this paragraph is to be regarded primarily as a
legal limitation or a political principle. Arguments with respect to the
interpretation of the paragraph have very often been legalistic in content.
In practice, however, the United Nations organs, particularly on the basis
of Chapters IX and XI of the Charter and the provisions on human rights
in Articles 55 and 56, have taken action on a wide range of topics dealing
with the relations of governments with their own people.2 Though the
question of competence when raised before the organs of the United Nations
has not as a rule been explicitly decided, the organs concerned have taken
decisions which have clearly implied determinations of the preliminary question.
The usual practice, however, has been to circumvent the issue rather than
face it directly. Resolutions on breaches of human rights, the right of
self-determination, apartheid and colonialism, and non-self-governing territories
have been adopted regularly.

15. Brownlie is very specific with respect to paragraph 7 that "the
domestic jurisdiction reservation does not apply if the United Nations agency
is of the opinion that a breach of a specific I~al obligation relating to
human rights in the Charter itself has occurred".

16. Article 2(7) has also been invoked during the consideration by
organs of the United Nations on questions of human rights. In the case of
South Africa the General Assembly appears to conclude that a matter
relating to the treatment of nationals was not essentially within the domestic
jurisdiction of a State if it impairs friendly relations between States and if
there is a question of the violation of international obligations.l

Concluding their discussion on Article 2(7), Goodrich and Hambro
observe that :

"the Charter text, the discussions at San Francisco, and the practice
of the United Nations to date do not give any very satisfactory
indication of the exact meaning of Article 2(7) on the role it is

, '

1 L.M. Goodrich and E. Hambro. Charter of the United Nations : Co~nentary and Documents"
(Boston, 1949), p. 113.

2 Ian Brownlie-Princples of Public International Law, Third Edition (1979). Ii. 294.
3 /bUL, p. 552-53.
4 UN General Assembly Resolution adopted - during the Second Part of its First Session

.... Doc/N64/Add. 1, p. 69.
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I . the development of the Charter system. While onoiag to P ay m . be . k d .g one hand it has on a number of occasions en mvo e. m
the f restri t' e interpretation of the Charter and the functionsporto~~W dsup .' . f the United Nations it has not thus far prove tod actlVlt~s 0 ' . d N .an rious limitation upon the actual work of the Umt~ ations
be a se feared by some in the be~nning .... The practIce of the
as ited Nations makes it clear, as indeed does th~ phraseology of
UOl~ 1 2(7) that the word 'intervention' as used m the paragraph
ArtIC e be'. en a narrow technical interpretation .... In its advisory
. not to giv . Tuni. d
IS .' th PCU in the case of Nationality Decrees In unrs an
opmlon, held that the rule of international law (provides) that ~
Morocco e to be within the domestic jurisdiction of a State if
matter ceases. controlled by the provisions of international law,
its substance IS . ld be d~ 1 di I'nternational agreements. In a sense It cou argueme u 109 . ,,5
that this is the only valid test.

. uld be concluded that there is no justification on the part
17 Thus It co . I h h .• f' ori to invoke Article 2(7) particular y were t ere IS a

~ol~~o:t~; ~u:;!~ights since such a situation may pose a threat to
international peace and security.

18. It might be argued that the UNHCR, an .org~n of. the United
Nations, becomes directly involved wherever a refugee situanon anses. Perhaps
the UNHCR should get involved even at the pre-o~tflow st~ge ~f refugees,
particularly when people start moving out due to ·mternal Situation.

THE CONCEPT OF SAFETY ZONE VIS-A-VIS THE RIGHT TO FREEDOM
OF MOVEMENT AND RIGHT TO SEEK ASYLUM

19. The concept of safety zone as such could be detrimental to ~ndamental
principles such as the right to seek and enjoy in other countrIes asy~um
from persecution, the right to leave and return to one's countI?' or the right
to freedom of movement as enshrined in the Universal Declaration of Human
Rigbts.6

ZOo Article 13 of the Universal Declaration of Human Rights states :

(i) Every one has the right to freedom of movement and residence
within the borders of each State.

(ii) Every one has the right to leave any country, including his own,
and to return to his country.

21. Article 13, however, does not explicitly grant an individual the. r.ight
to enter any other country. Thus under the freedom of movement prOViSions
no individual can enjoy unrestricted right to enter any country, other than

S Goodrich &: Hambro, op. cit., n. 4, p. 210.
6 Adopted and proclaimed by the UN General Assembly Resolution 217A (111) of 10

December 1948.
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his OWB. There are established procedural formalities for seeking permission
to enter a foreign country by an alien. Even the right to leave any country,
particularly his own, often cannot be enjoyed absolutely. It is a fact that
almost all countries have specific rules and procedures, such as requirement
of passport, health documents etc. not to mention exit permits in many
countries, which the individual must comply with.

22. The main purpose behind the establishment of a safety zone is to
provide immediate relief such as protection, security, shelter, food and
medicare, besides organizing orderly movement of persons intending to leave.
If a safety zone is established within the State of origin, which would be
temporary in nature, it would not necessarily infringe upon an individual's
right to freedom of movement. An individual's uppermost concern in such
situations would be to have safety and security, which a safety zone could
provide, rather than exercising the right to freedom of movement which in
the circumstances could be problematic. The rationale behind the creation
of a safety zone need not be seen as the restriction of the right of freedom
of movement of an individual, but rather to'- regulate such freedom so as
to avoid possible fear of further persecution.

23. The fear has also been expressed that the concept of safety zone
could possibly undermine the right to seek and enjoy in other countries
asylum from persecution. Here it may be recalled that the right to seek
asylum of an individual is neither absolute nor unrestrictive. It depends
largely on the discretion of a sovereign State. This is borne out by the
Universal Declaration of Human Rights particularly in Article 14 which
provides

(1) Everyone has the right to seek and enjoy in other countries asylum
from persecution.

(2) This right may not be invoked in the case of prosecution genuinely
arising from non-political crimes or from acts contrary to the
purposes and principles of the United Nations.

24. Further, the United Nations Declaration on Territorial Asylum of
14 December 1967 provides :

(1)

Article 1

Asylum granted by a State in the exercise of its sovereignty, to
persons entitled to invoke Article 14 of the Universal Declaratio~
of Human Rights, including persons struggling against colonialism,
shan be respected by an other States.

The right to seek and to enjoy may not be invoked by any person
with respect to whom there are serious reasons for considering that
he has committed a crime against peace, a war crime or a crime

(2)
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a ainst humanity, as defined in the internati~)Dal instruments drawn
u~ to make provision in respect of such crimes.

(3)
It shall rest with the State granting asylum to evaluate the grounds
for the grant of asylum.
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Article 3

Exception may be made to the foregoing principle only for overri~ing
(2) of national security or in order to safeguard the population,

reasons ··nfl fas in the case of a mass 1 ux 0 persons.
uld State decide in any case that exception to the principle

(3) ShOed. a paragraph 1 of this Article would be justified, it shan
stat m . . d dconsider the possibility of grantmg to t~e person conce.me hunher

h conditions as it may deem appropnate an opportumty, w et er
suc . f· thby way of provisional asylum or otherwise, 0 going to ano er
State.

25. The Bangkok Principles (I%?) adopted by the Asian-African Legal
Consultative Committee further provide that :

Article III

Asylum to a Refugee

(1) A State has the sovereign right to grant or refuse asylum in its
territory to a refugee.

(2)

(3)

.............
No one seeking asylum in accordance with these Principles sho~ld,
except for overriding reasons of national security or. sa~eguardlDg
the population be subjected to measures such a.s rejection. at t~e
frontier, return or expulsion which would res~lt m compelhng him
to return to or remain in a territory if there IS a well-foun?ed fe~r
of persecution endangering his life, physical integrity or liberty m
that territory.

26. The Universal Declaration of Human Rights thus states the right
of an individual to seek and enjoy asylum with some exceptions. It may. be
observed that the Declaration does not provide it to be an absolute right
of an individual. On the contrary the Declaration on Territorial Asylum .and
the Bangkok Principles provide that the grant or refusal of asylum IS a
sovereign act. Thus from the above analysis a conclusion may b~ drawn
that an individual can exercise his right to seek and enjoy asylum With some
limitations.



(a) Wounded and sick combatants or non-combatants.
(b) Civilian persons who take no part in hostilities, and who, while

they reside in the zones, perform no work of a military
character.

When the Parties concerned have agreed upon the geographical
position, administration, food supply and supervision of the proposed
neutralized zone, a written agreement shall be concluded and signed
by the representatives of the Parties to the conflict. The agreement
shall fIX the beginning and duration of the neutralization of the
zone.

27. The purpose of a safety zone is to provide interim relief and the
individuals residing within the safety zone always have the right to seek
asylum in any country through orderly departure programme. They can also
exercise the option to return to their original habitual place of residence
when the situation permits. Thus the concept of safety zone does not
necessarily amount to the curtailment of the right of an individual to seek
and enjoy asylum.

THE STATUS OF THE SAFETY ZONE

28. The legal status of a safety zone depends directly on how it is
established. What the scheme of this paper advocates is that such a zone
should only be established with the consent of the State of origin. Such a
safety zone should be treated at par or akin to a demilitarized or neutral
zone, which shall be immune from all hostilities and hostile acts. Thus such
a zone should be similar to a neutralized zone as envisaged in Article 15
of the Geneva Convention (1949) and expanded by Article 60 of its Protocol- I.

29. The Geneva Convention Relative to the Protection of Civilian Persons
in Time of War of August 12, 1949 provides as follows:

30. The Protocol- I additional to the Geneva Convention of 1949provides:

Article 60

Demilitarized Zones

1. It is prohibited for the Parties to the conflict to extend their military
operations to zones on which they have conferred by agreement
the status of demilitarized zone, if such extension is contrary to the
terms of this agreement.

2. The agreement shall be an express agreement which may be con-
cluded verbally or in writing, either directly or through a Protecting
Power or any impartial humanitarian organization, and may consist
of reciprocal and concordant declarations. The agreement may be
concluded in peace time, as well as after the outbreak of hostilities,
and should define and describe, as precisely as possible, the limits
of the demilitarized zone and, if necessary, lay down the methods
of supervision.

3. The subject of such an agreement shall normally be any zone which
fulfils the following conditions :

(a) all combatants, as well as mobile weapons and mobile military
equipment, must have been evacuated;

(b) no hostile use shall be made of fixed military installations or
establishments;

(c) no acts of hostility shall be committed by the authorities or
by the population; and

(d) any activity linked to the military effort must have ceased.

The Parties to the conflict shall agree upon the interpretation to
be given to the condition laid down in subparagraph (d) and upon
persons to be admitted to the demilitarized zone other than those
mentioned in paragraph 4.

Article 14

In time of peace, the High Contracting Parties and, after the
outbreak of hostilities the Parties thereto, may establish in their
own territory and, if the need arises, in occupied areas, hospitals
and safety zones and localities so organized as to protect from the
effects of war, wounded, sick and aged persons, children under
fifteen, expectant mothers and mothers of children under seven.

Upon the outbreak and during the course of hostilities the Parties
concerned may conclude agreements on mutual recognition of the
zones and localities they have created. They may for this purpose
implement the provisions of the Draft Agreement annexed to the
present Convention, with such amendments as they may consider
necessary.

The Protecting Powers and the International Committee of the Red
Cross are invited to lend their good offices in order to facilitate
the institution and recognition of these hospitals and safety zones
and localities.

Article 15

Any party to the conflict may, either directly or through a neutral
State or some humanitarian organization, propose to the adverse
party to establish in the regions where fighting is taking place,
neutralized zones intended to shelter from the effects of war the
following persons, without distinction :
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4. ThheCpresenc:e, in dthiSh'zopne, ot lpersons specialiy protected uneler
t e onvention an t IS rotocot, and of police force tai .I for
th If' .. I s re ameae so e purpose 0 mamtammg aw and order is not contrary to
the conditions laid down in paragraph 3.

5. The Party which is in control of such a zone shall mark it, so far
as possible, by such signs as may be agreed upon, with the other
Parties, which shall be displayed where they are clearly visible,
especially on its perimeter and limits and on highways.

6. If the fighting draws near to a demilitarized zone, and if the Parties
to the conflict have so agreed, none of them may use the zone for
purposes related to the conduct of military operations or unilaterally
revoke its status.

31. The above provisions of the Geneva Convention (1949) and its
Protocol I envisage the creation of a safety zone during the course of armed
conflicts. Thus such a safety zone may possibly be established during the
peace time as done during the armed conflict. The above provisions of the
Geneva Convention may not have a direct bearing on the concept of safety ,
zone as proposed in the Committee's deliberations, but nevertheless they ,\
are relevant for determining the status of the safety zone as proposed by
the Committee.

32. During the Twenty-eighth Session held in Nairobi in 19897 the
Secretariat presented the following principles to conceptualize the framework
and the status of the safety zone in the State of origin :

(i) A safety zone shall be established with the consent of the State of
origin, through a resolution or recommendation of the United
Nations.

\ g;mnumow~~~~~~~~-----
sible for coordination and supervision of supply and distribution of
food and other essential items and ensure other facilitcis like supply
of drinking water, civic amenities and medical care. The cost of
operation may be met through voluntary contribution by States,
governmental and non-governmental humanitarian organizations.

(vii) The armed forces of the State of origin should withdraw from the
designated safety zone and all government machineries whether
civilian or military of the State of origin shall fully respect the
special status of the zone so created.

(viii) The authority in control of the safety zone shall provide international
protection to the individuals seeking asylum therein.

(ix) The United Nations may provide multinational security force for
the purpose of maintaining law and order within the safety zone.

(x) The persons seeking asylum in the safety zone shall be disarmed
and they will not be permitted directly or indirectly to participate
in any type of military insurgency activities or guerilla warfare against
any State and similarly the asylum seekers in the safety zone shall
not be' a military target of any State.

(xi) The individuals residing in the safety zone shall be provided with
the facility to seek and enjoy asylum in any country.

(xii) If normalization is restored in the State of origin and the international
organization or agency in-charge of the safety zone is satisfied that
the conditions are favourable and conducive, the persons residing
in such zones shall be provided with all facilities to return to their
permanent place of residence.

(xiii) The safety zone, thus established under international supervision,
shall be of temporary nature.

(ii) The safety zone should be akin to a demilitarized zone or a neutral
zone and immune from any type of hostile activities and may be
demarcated by notification of a specified geographical area or areas.

(iii) The safety zone should be under the international supervision,
control and management to provide among others international
protection to the persons residing therein.

(iv) The United Nations may designate and authorise an international
organization or agency for administration and supervision of the
safety zone.

(v) The State of origin and its neighbouring States, who are likely to
receive the mass exodus or any other States as may be decided by
the United Nations, be associated with the designated international
organization or agency in the supervision of the safety zone.

SAFETY ZONE IN PRACTICE

33. At the Twenty-eighth Session of the Committee held in Nairobi in
1989, the Representative of the UNHCR expressed strong reservation on
the concept of safety zone and stated that the Thai proposal might lead
to political complications. After lengthy discussion on the subject, the AALCC
decided that the study on the question of "Establishment of a safety zone
for the displaced perons" should be deferred to a future session.

34. It is, however, worth recaIIing that in 1989, a similar type of zone
was experimented in Sri Lanka. The Madu Camps, set up in Sri Lanka
with the active assistance and cooperation of the UNHCR, were for the
internally displaced persons who might have become potential refugees.

35. In April 1990, a similar concept was tried with the Afghan refugees
within Afghanistan. It was originally a United Nations Plan to create a7 Doc. o. AALCC/XXVIlI/89/3.
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38. The "Safe Haven" or the "Enclave Plan" envisaged the creation of
a U.N. protected enclave in the northern Iraq bordering Turkey. The Plan
also envisaged a multi-national military force to protect the Kurds in the
enclave. It was hoped that Iraq would accept the plan in which case the
enclave could be managed by the U.N. civilian personnel only. The situation
took a new turn when the United States agreed to implement the Plan.

39. The U.N. Secretary-General, however, was of the opinion that for
such plans, firstly, Iraq's consent was absolutely mandatory and secondly,
the mandate of the Security Council was needed for the lawful establishment
of refugee camps in the Iraqi territory. Whether Security Council Resolution
688 and, in particular, paragraphs 3 and 6 granted unimpeded authority to
member States concerned to establish such relief operations with the threat
or use of force is still debatable. This resolution stated: \

"6. Appeals to all Member States and to all humanitarian organizations
to contribute to these humanitarian relief efforts."

40. Nevertheless, the U.N. Security Council Resolution 688, mandated
the Secretary-General inter alia to pursue humanitarian efforts in Iraq and
to use all the resources at his disposal to address urgently the critical needs
of the refugees and displaced I~a~~ populatio~. A Memorandum .of Under-
standing regarding the Iraq's Civilian population and th~ estabhshrne~t of
UN Sub-Offices and Humanitarian Centres (UNHUCs) 10 Iraq was signed
o~ April 18, 1991. Further, the MOU's Annex regarding the depl~yment
in Iraq of a U.N. Guards Contingent was signed on May 25, 1991.

41. Whatever may be the purpose and goal of the "Safe Haven" or
Safety Zone it would lose its credibility the moment it is implemented
without the consent of the country concerned or with the threat of or use
of force. The agreement of May 25, 1991 granted the U.N. the right to
post United Nations Guards with bare minimum side-arms, to take over
the security of the 'Safe Haven' established by the Allied forces.

42. The refugee camps which were established and now controlled by
United Nations Sub-Offices and Humanitarian Centres (UNHUCs) are ac-
cordingly with the consent of Iraq and also through the U.N. initiative.
These two fundamental aspects had been advocated by the AALCC in 1989
at its Twenty-eighth Session.

43. While considering the gravity of the refugee problem in modern
age, the idea of creation of a safety zone should be loo~ed. at as another
possible avenue to give further substance to the humanitarian aspects of
the refugee law. Nevertheless one should be cautious that in future no safety
zone or enclave plan is imposed upon any State thus violating the tenets
of international law and the principles and purposes of the United Nations.
The principles as proposed by the AALCC Secretariat during the Nairobi
Session might be given serious consideration in respect to the establishment
of safety zones in the future.

"Zone of Tranquillity" where Afghan .refugees rould be safely repatriated.
The person in-charge of the U.N. Afghan Aid Programme, Prince Sadruddin
Aga Khan, had set a modest goal for the repatriation efforts in 1990. His
initial aim was to set up roughly half-a-dozen Tranquillity Zones and begin
setting them with rural Afghans who took refuge in cities inside the country.8
In fact, two such zones were established in the liberated areas of Afghanistan
for the repatriated persons. The only major conceptual difference in it was
that it was not established for the potential refugees within the country
of origin, but was established for the refugees who opted for voluntary
repatriation. The Sri Lankan experiment, however, was for the "internally
displaced-cum-potential refugees" and this is similar to what the AALCC
has been discussing concerning the safety zone concept. These camps were
established with the consent of the country of origin. During discussion the
AALCC Secretariat has emphasized that no safety zone should be established
without the consent of the country of origin.

36. However, in 1991, soon after the war in Iraq, certain countries
unilaterally established some zones within Iraq and called them as "Safe
Haven" - an enclave for the Iraqi Kurdish people.

37. The Iraqi Kurds who had revolted against Baghdad feared persecution
and left to neighbouring countries in Islamic Republic of Iran and Turkey.
To curtail the outflow of the refugees, it was planned to establish some
zones within Iraq where the internally displaced persons who were likely
to become potential refugees and also a large number of Kurds who had
already crossed over to Turkey, would be facilitated to come back to Iraq .
within such established zones where they would be provided protection and '
relief.
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"3. Insists that Iraq allow immediate access by international humanitarian
organizations to all those in need of assistance in all parts of Iraq
and to make available all necessary facilities for their operations;"

8 For details see : News Week, April 23. 1990. p. 15.
9 U.. Documents S!22663, May 31, 1991.



ITI. DEPORTATION OF PALESTIN~S IN VIOLATION OF
INTERNATIONAL LAW, PARTICULARLY THE GENEVA
CONVENTION OF 1949 AND THE MASSIVE IMMIGRATION
AND SETTLEMENT OF JEWS FROM SOVIET UNION IN

THE OCCUPIED TERRITORIES

(I) INTRODUCTION

1. An item entitled the "Deportation of Palestinians in Violation of
International Law, particularly the Geneva Convention of 1949" was first
taken up by the AALCC consequent upon a reference made by the Delegation
of the Islamic Republic of Iran at the Twenty-seventh Session of the Committee,
held in Singapore in March 1988. At that Session the Delegate of the
Islamic Republic of Iran in his introductory statement pointed out that the
Zionist entity (Israel) had deported a number of Palestinians from Palestine
as a brutal response to the upheavel by the people in the occupied territory.
The deportation, both in the past and in recent times, of people from the
occupied territory constituted a severe violation of the principles of international
law and also violated, in letter and spirit, the provisions of such international
instruments and conventions as the Hague Conventions of 1899 and 1907,
the Charter of the United Nations, 1945 and the Geneva Convention relative
to Protection of Civilian Persons in Time of War, 1949, all of which either
implicitly or explicitly prohibited deportation as a form of punishment or a
deterrent factor especially in an occupied territory. The Islamic Republic
of Iran's primary interest, at that stage, was related to two basic issues viz.

(i) the enunciation of the duties, commitments and obligations of
occupying forces, in accordance with international law; and

(ii) their violation by the Zionist entity in Palestine.

It accordingly requested the Committee to consider the item. After a
preliminary exchange of views at that Session! the AALCC called upon the
Government of the Islamic Republic of Iran to furnish the Secretariat with
? memorandum which it (the Secretariat) might take as a basis to conduct
Its study and accordingly directed the Secretariat to conduct a study of the
matter.

2. The Islamic Republic of Iran accordingly submitted a memorandum
to the AALCC Secretariatf whereby it called upon the Secretariat : (i) to

1 For details of the deliberation see the Verbatim Record of the Plenary Meeting of the
Twenty-seventh Session of the AALCC held in Singapore, March 1988.

2 The full. text of the Memorandum of the Government of the Islamic Republic of Iran
draft.ed .In the form of a Report entitled Deportation of the Residents of Occupied
Territories from the standpoint of International Law may be found in AALCC Doc. No.
AALCClXXVIII/89/2.
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study the fact that in accordance with international I h d
. f th id f th " aw, t e epor-tation 0 e resi ents 0 e occupied territories is illegal and c d d:
d (..) d h .. on emne ,

an 11 requeste t e exammation of the violations by the occupation regime
which has not been recognised by many of the member States of the
international community including Iran. The memorandum also requested
the Secretariat to submit "an interim report to the member States before
embarking on carrying out its comprehensive studies'v'

3. A preliminary report prepared by the Secretariat was accordingly
considered at the Twenty-eighth Session of the AALCC held at Nairobi in
198~. T.hat repo~t while findi~g t~at deportation of Palestinians from occupied
terntones was m flagrant violation of international law invited attention to
the following :

(i) Contemporary international humanitarian law as codified in the four
Geneva Conventions' of August 1949 and the two additional protocols
of 1977 thereto;

(ii) The corpus of opinio juris which has over the years underscored
the applica?i~ity, in the Palestinian territories occupied by Israel,
of the provisions of the Geneva Convention relative to Protection
of Civilian Persons in Time of War, 1949; and

(iii) Consideration of the course of action for the future work of the
Committee on the subject.

4. In the course of deliberations on the preliminary report the member
States inter alia :

(i) A~eed th~t the Israeli authorities were acting in flagrant violation
of l.nte~natlOnal law in deporting Palestinians from the occupied
territories; and

(ii) ffiA um:d ~he inalienable right of the Palestinian people to self-
determination and the right to return to their land.

The Secretariat was also directed to forge cooperation between the
AALCC and the PLO, the Organisation of Islamic Countries (OJC), the
~ague. of ~ab S.tate~ (LAS) and the Organisation of African Unity (OAU)
on dealing ~th .thls p~lght, and to ~repare an indepth study on legal aspects

f the subject ~cludmg the quesnon of payment of compensation and to
co~vene a meet 109 of Legal Advisors of Member States to examine and
review the Report.4

.s. While. it had no~ been possible in the intervening period to convene
an inter-sessional meetmg of legal experts, the Secretariat pursuant to ~he

3
4

Ibid., paragraph 13 at pp. 47-48.

For .details see t~e Ve~atim Record of the Fourth Plenary Meeting of the Twenty-eighth
~I.on of the Asian-African Legal Consultative Committee, Nairobi, Kenya. 13-18 February.

decision of the AALCC at its Twenty-ninth Session, prepared a bricrs which
sought to establish that payment of compensation for deportation is both a
matter of customary international law of State responsibility as well as an
express stipulation of international humanitarian law as codified in the Hague
Regulations of 1907, and the Fourth Geneva Convention of 1949.

6. In introducing the item, and the documents prepared by the Secretariat
thereon, at the Twenty-ninth Session of the AALCC held at Beijing in
March 1990, the Secretary-General expressed the view that the future work
on the topic may require to be taken in progressive stages with regard to
the undertaking of further studies as well as the examination of the relevant
international instruments. Reference was also made to the massive immigration
of Jews from the Soviet Union and their settlement in the Palestinian
occupied territories.

7. In the debate that followed several delegates expressed the view that
the Secretariat should focus on the legal aspects of Israel's immigration
policy and the settlement of Soviet Jews in the occupied territories. At the
closure of the debate on the matter it was decided that the Secretariat
should make a comprehensive study taking into consideration all the legal
aspects of the matter and the resettlement in violation of international law
by the State of Israel of a large number of emigrants in Palestine. The
AALCC also once again directed the Secretariat to convene an inter-sessional
meeting on the inalienable rights of the Palestinian people, if financially
feasible, or, if an invitation to this effect was forthcoming from a member
State.

S. Introducing the item at the Thirtieth Session of the AALCC held in
Cairo in April 1991, the Secretary-General noted that while it had not been
possible to convene an inter-sessional meeting of legal experts, the Secretariat
had prepared a brief which examined the Israeli settlement policy in occupied
territories as well as the question of massive emigration of Jews to Israel.
The brief prepared by the Secretariat also examined the question of the
right of return of the Palestinian people to their home and hearth.6

9. The Secretary-General proposed that while considering the future
work on the subject, the AALCC may, perhaps, wish to reiterate its decision
to hold an inter-sessional meeting of Legal Advisers of Member States which
may inter alia deliberate on such legal aspects of the problem on which
the future work may require to be undertaken. The AALCC may also wish
to direct the future work on the subject within the context of the preparation
for the proposed Intrernational Peace Conference to be held at the end of
the Decade of International Law, since the subject would be particularly
pertinent for consideration at the proposed International Conference.

5
6

See AALCC/XXIXI9O/10.

See Doc. No. AALCC/XXXJ9l1Cairol11. Also included in that brief was an overview of
United Nations Regional Seminar on the Inalienable Rights of the Palestinian People held
in 1990.
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10. The AALCC at its Thirtieth Session having taken note of the
Secretariat study on "The Deportation of Palestinians in Violation of Inter-
national Law, particularly the Geneva Convention of 1949 and the Massive
Immigration and Settlement of Jews in the Occupied Territories" after due
deliberation, expressed its concern at the continuing denial and deprivation
of the inalienable human rights of the Palestinian people including the right
of self-determination and right to return and the establishment of their
independent State on their national soil. The AALCC requested the Secretary-
General to continue to monitor the events and developments in the occupied
territories of Palestine and decided to convene an inter-sessional meeting
of the AALCC to consider Israel's policies of immigration and settlement,
if financially feasible, or, if an invitation to host such a meeting was received
from a Member State. The AALCC also decided to include the item in
the agenda of its Thirty-first Session.

Discussions and Decisions Taken at the Islamabad Session

The Thirty-first Session of the AALCC was held in Islamabad (Pakistan)
from 25th January to 1st of February 1992. At that session, the subject was
taken up for further discussions on the basis of a study presented by the
Secretariat contained in document No. AALCC/XXXI/92/Islamabad/ll which
is reproduced in this publication.

11. The Secretary-General while introducing the Secretariat study entitled
"Deportation of Palestinians in violation of International Law, particularly
the Geneva Convention of 1949 and the Massive Immigration of Jews from
the Soviet Union in the Occupied Territories" (Doc. No. AALCC/XXXI/Is-
lamabad/92/11) recalled that this matter was placed on the work programme

);of the AALCC following upon a reference made by the Government of
Islamic Republic of Iran, at the Twenty-seventh Session of the Committee
held in Singapore in 1988. He briefly outlined the subsequent studies undertaken
relating to this topic which inter alia, established that payment of compensation
for deportation was both a matter of customary international law of State
responsibility as well as an explicit stipulation of contemporary international
law as codified in the Hague Convention of 1907, the Fourth Geneva
Convention of 1949 as well as the 1977 Protocols thereto.

Referring to the discussion held during the Twenty-ninth Session in
Beijing, relating to the massive immigration of Jews from the Soviet Union
and the Israeli practice of settlement of the Jews in occupied Palestinian
territories, the Secretary-General recalled the decision of the AALCC to
convene an inter-sessional meeting of legal experts on this topic. He also
referred to the decision of the AALCC at its Thirtieth Session,' expressing
c~ncern at the continuing denial and deprivation of the inalienable human
nghts of the Palestinian. people, to continue to monitor the events and
developments in the occupied territories. He informed the Committee that
~hough it had not been possible in the intervening period to convene an
inter-sessional meeting to consider this item, the AALCC Secretariat had"
prepared the study presented during the current Session monitoring the .

events and developments in the occupied territories of Palestine. He also
pointed out that reference had also been made in the study to the Middle
East Peace Conference held in October 1991 and the events preceding the
Conference.

Referring to the future work programme on this topic, the Secaretary-
General pointed out that the question of 'Deporation of Palestinians' needed
to be studied in a wider perspective,with special emphasis on human rights.
This aspect, according to him, should be considered and the AALCC
Secretariat could be mandated to assist the Member States to prepare for
the Middle East Peace Conference at which substantial question of the
future of the State of Palestine would be considered.

12. The Delegate of Palestine, while making his preliminary statement,
thanked the AALCC Secretariat and the Secreatary-General for the study
prepared on this item. He described in great detail the sufferings of Palestinians
inflicted by the oppressive Israeli regime. He made references to :

(i) the act of deportation of Palestinians in violation of all norms of
international law;

(ii) confiscation of their property; and

(iii) settling of emigrating Russian Jews in the Occupied Territories.

This, he referred, as the 'core of the Palestinian tragedy'. He said that
the manifestation of Zionism through the oppressive Israeli regime was too
evident in its act of deporting and confiscation of properties, and was
comparable to the crimes of Nazis.

He noted that in the last one year more than 1100 leaders of Palestinians
had been detained in camps. Despite these oppressive measures the valiant
battle of Palestinians, Intifadah, had entered its fifth year. The Delegate
further stated that the Zionist occupation had been initiating measures to
destroy the infrastructure of Palestinian economy and to transform the
historical and cultural identities of the Palestinians.

These measures, the Delegate pointed out, were a proof of Israel's
glaring violation of international law, as specified in the United Nations
Security Council Resolution 726. He also referred to the violations as mentioned
in the Geneva Convention of 1949. Article 4 of this Convention, he said,
particularly obligated States "to protect inhabitants and not to deport them",
even during an armed conflict.

He said that Israel had continued to confiscate the lands of Palestinians
on the West Bank. More than one million Jews had settled there, more
than 60,000 settlements had come up there to house nearly 7,50,000 Jews.
He referred to the increasing atrocities, cutting of trees, burning of fields
and houses by the occupied military. While referring to the emigration of
Jews, he requested the AALCC to examine the question of Jews migrating
to other countries, especially to Europe. He also referred to the aid and
support extended by U.S.A. contradicting its own policy of peace in the
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Middle East and violating UN Security Council Resolution 565. He said
that any such unwarranted help would hamper the Middle East Peace Talks.

In December 1988, the United Nations Session in Geneva called for
peace and the recognition of the cause of. the Pal~stinians on the basis of
various UN resolutions. The PLO, according to him, had accepted these
initiatives and had been working towards its realisation. For the PLO the
Middle East Talks were important, as it could provide them an opportunity
to regain their political future. Unfortunately, the policy and th~ measur~s
adopted by Israel had hindered the progress of the talks. Whtle Madnd
Peace Talks were on, Jews were continued to be settled in the Occupied
Territories. Twelve Palestinians were deported. He also referred to the talks
underway in Moscow and the right of the Palestinian delegation to decide
whether to participate therein or not.

He said that the Intifadah would continue; and 'wave after wave' of
Palestinians would participate in it. In conclusion, he made six observations
for the consideration of the AALCC. These were :

(i) Motion of thanks to the Secretary-General and the AALCC
Secretariat for the preparation of the study;

(ii) Request to the Secretary-General to follow up and expand this
study so as to underline its negative consequences and to reach a
just solution;

(iii) To table this item at the next session;

(iv) To study and consider the issue of deportation as a part of human
rights;

(v) Convening of an inter-sessional meeting to discuss the question of
continued deportation; and

(vi) Declaration by the AALCC affirming the legitimate cause and fight
of the Palestinians and denouncing the oppressive policies of the
Israeli regime.

13. The Delegate of the Islamic Republic of Iran expressed his delegation's
gratitude to the AALCC Secretariat for the excellent study. Referring to
the study he confirmed that the deportation of Palestinians from their
homeland was in contravention of the Hague Convention of 1907, the Charter
of the United Nations and the Geneva Convention relating to the Protection
of Civilian Persons in Time of War, 1949, all of which prohibited deportation
as a form of punishment, especially in an occupied territory. He stated that
his delegation had brought to the notice of the member States of AALCC
at the earlier session, the negative consequences of establishing Jewish
settlements, particularly in the West Bank of Jordan River and Gaza Strip,
as well as change in the demographic composition of Palestine. He said
that this problem was serious and the UN General Assembly had taken
note of this in the following resolutions: 45n3/E, 45n3/G, 45n4/A, 45n4/B,

45n4/E, 45n4/F. These resolutions deal with the legitimate rights of Pales-
tinians.

The Delegate referred to the decisions adopted by other international
and regional organisations, namely, the Organisation of African Unity (OAU),
the Arab League and the Non-Aligned Movement. Referring to the recent
expulsion of twelve Palestinians from their homeland, he said that the UN
Security Council on 6th January 1992 adopted resolution 726, condemning
this and demanded the occupying power to ensure the safe and immediate
return of all those who were deported.

Stating his delegation's view on the deportation of Palestinians, mass
immigration of Jews to the occupied territories, the establishment of set-
tlements for them and the demographic alterations in these territories, he
said that these were part of the same issue and needed a comprehensive
study. He said this was not the only case of demographic alterations; he
referred to Securtity Council Resolution 677 which was adopted on 28
November 1990, condemning such efforts to alter demographic compositions.
These concerns, he noted, were gradually being accepted as a principle of
international law, and requested the AALCC Secretariat to pay due attention
to this matter. He also referred to the Conference on Palestine, held in
Tehran in October 1991, with the participation of Palestine and the par-
liamentarians from various countries.
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14. The Delegate of Syria appreciating the statements delivered by the
Delegates of Palestine and Iran, condemned the policies of Israel, especially
in the South of Lebanon. He requested Russia, in the changed international
circumstances, to take steps to restrict the immigration of Russian Jews and
termed this as against human rights. He insisted that all parties should be
given their legitimate rights. Referring to the Middle East Peace Talks in
Moscow, he said that Syria was not participating in the talks. The delegate
pointed out that it would serve no purpose when those who matter did not
attend the Moscow Talks.

15. The Delegate of Sudan agreed with the suggestions put forward by
the Delegate of Palestine. He also referred to the hardships faced by the
Palestinians and querried as to what could be the legal responsibility for
all this.

16. The Delegate of Libya, thanking the AALCC Secreatariat for the
study, referred to the crimes of firing and burning committed with regard
to the legal documents in the Courts of "Holy Quds". He said that he
would agree and second every suggestion made by the Delegation of
Palestine.

17. The Delegate of the People's Republic of China, reiterating the contents
and conclusions of the Secretariat's study, termed 'deportation of Palestinians'
as a violation of human rights. He hoped that the Middle East Peace
Talks would herald an era of peace. He regretted that while peace talks
were underway, the deportation of Palestinians and settlement in the occupied



(a) Israel's policy of expansion and annexation of the occupied Arab
territories including the Gaza Strip, the West Bank and the Golan
Heights especially through the establishment of new Jewish settle-
ments;

Patestlmans. e sar at tel east eace a s wou not succee
without the Palestinian participation in it. He said that India was in constant
touch with Palestine for the success of the Peace Talks. At the legal level
he contended that it was in violation of Geneva Conventions and also in
violation of Human Rights.

24. The O~server from Algeria extended his country's support to the
cause of Palest me and suggested that recommendations should be adopted
for the homeland of the Palestinians.

25. The Delegate of Uganda referring to his country's consistent stand,
extended support for the sovereign homeland of Palestinians.

26. The Delegate of D.P.R. Korea supported the proposals put forward
by the Palestine Delegation. Further, he called for the implementation of
the United Nations resolutions on this matter.

27. The Delegate of Japan deplored the deportation of Palestinians in
violation of international law while the negotiations were going on. Such
deportations, according to him, would not help in reaching any solution.

28. The Observer from Russia, referring to the matter of emigration of
the Jews from Russia, stated that this issue had two aspects :

(i) the emigration of the Jewish population from Russia to Israel;

(ii) the question of settlement of these people upon their arrival in
Israel.

He argued that emigration of Jews from Russia was in full conformity
~th the existing international law, especially that on the human rights -
fight of everyone to leave one's country. As to the second, he emphasized
that the Russian Government issued exit visas to the Jewish population to
move to Israel, but not to the occupied territories. The Russian Government,
he pointed out, informed the emigrants about the non-recognition of the
occupied territories by the international community and that it was illegal
and dangerous to settle there.

. 2~. The Delegate of Sierra Leone referred to the question of self-deter-
mmation, He extended support to the legitimate rights of Palestinians. He
agreed that the activities of Israel were a massive violation of the whole
corpus of International Law. He concurred with the findings and the legal
framework prepared by the Secretariat. Referring to the UN Resolution 181
f?r the creation of two States, Palestine and Israel, he insisted on the
fight of Palestinians to return to their homeland. Further, he requested the
U.N. G.e?~ral Assembly to ask for the opinion of the World Court about
the .~chVlhes of Israel, and to ask the Security Council to implement the
decision of the World Court.

30. The Delegate of Sri Lanka supported and associated with the sentiments
expressed by the preceding speakers and requested the AALCC to update
the study on this aspect.

territories had continued in violation of international law. He emphasized
that the People's Republic of China consistently and resolutely supported
the legitimate rights of the Palestinians.

18. The Delegate of Egypt, emphasising the importance of this item,
stated that the credibility of the international legality was in question as
regards the violations of international law in the occupied territories. He
said that international legality was the tradition of the AALCC. He urged
that this item should continue on the agenda and the study should be
extended to cover interim measures, compensation etc.

19. The Delegate of Pakistan endorsed the views expressed by earlier
speakers condemning the deportation of Palestinians in flagrant violation of
international law and Geneva Convention of 1949. Supporting the establishment
of an independent State of Palestine, the Delegate expressed his opposition
to

(b) the continued occupation of the southern territories of Lebanon;

(c) the repressive measures adopted against the population of the Arab
occupied territories;

(d) the persistent violation by Israel of the Geneva Convention of 1949
and the Hague Regulations 1907.

(e) the desecration of holy places especially the exacavations adjacent
to the Dome of the Rock which threatens the Holy AI-Aqusa
Mosque; and

(f) forcible expulsion of Arabs from the occupied territories.

20. The Delegate of Indonesia condemned the deportation of Palestinians
and urged the AALCC to study the legal aspects of Israel's oppressive
policies. He extended support of his country's delegation for Intifadah,

21. The Delegate of Iraq, welcoming the consensus opposing the oppressive
Israeli activities in the occupied territories, thanked the AALCC Secretariat
for the study. He referred to the UN resolutions on this aspect and their
consistent violation by the Zionist regime. He also referred to his country's
sufferings, as it fought against the Zionist forces. He supported the suggestions
put forward by the Palestine delegation.

22. The Delegate of Yemen supported the Secretariat's study and con-
demned the deportation of Palestinians in violation of international law. He
also supported the six suggestions put forward by the Delegate of Palestine.

23. The Delegate of India termed the act of deportation as a political
act and extended India's steadfast and unqualified support for the cause of
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• Decides to convene an inter-sessional meeting of the AALCC to
consider Israel's policies of immigration and settlement, if financially
feasible, or if an invitation to host such a meeting is received from
a Member State;

31. T e for t e resolution of tile pohttca
will to heal the injury inflicted on the Palestinians. He referred to U.N.
resolutions especially 242 and 338, and insisted that these resolutions must
be implemented.

32. The Delegate of Jordan appealed to the AALCC to support the
suggestions put forward by the Delegat~on of ~al~stine and condemn the
oppressive policy of Israel in the occupied terntones.

33. The Delegate of Sudan referring to the statement made by the observer
from Russia asked whether the right of the Russian Jews to emigrate and the
right of the Palestinians ?ot to be dep~rte~ w~re contra~idory .. He requested
the Secretariat to look mto the legal implications of this question.

34. The Delegate of Palestine thanked aU the speakers who had offered
their support to the cause of the Palestinian people.

35. After further deliberations, the following resolution was adopted by
the AALCC subject to reservations being made by the Delegation of Japan
and the Observer for Russia in regard to specific parts of the resolution :

"Deportation of Palestinians in violation of International Law, par-
ticularly the Geneva Convention of 1949 and the Massive Im-

migration and Settlement of Jews in the occupied territories"7

The Asian-African Legal Consultative Committee, at its Thirty-first
Session having taken note of the Secretariat study on "The Deportation of
Palestinians in violation of International Law, particularly the Geneva Con-
vention of 1949 and the Massive Immigration and Settlement of Jews in
the Occupied Territories" (Doc. No. AALCC/XXXI/ Islamabad/92/11) as
well as the United Nations Security Council Resolution of January 1992
adopted unanimously :

• Expresses its concern at the continuing denial and deprivation of
the inalienable human rights of the Palestinian people including inter
alia the right of self-determination and right to return and the
establishment of their independent State On their national soil;

• Expresses its appreciation to the Secretary-General of the AALCC
for the comprehensive study prepared for the Session;

• Supports the just cause of the Palestinian people and the national,
political and inalienable human rights of the Palestinian people;

• Condemns the Israeli policy in the occupied territories and their
deportation of Palestinians and annexation of the Palestinian lands
against the rights of the Palestinian people;

• Strongly condemns Israel's policy of immigration and settlement of
Jews in Palestinian and other Arab occupied territories and Southern
Lebanon and Syrian Golan Heights in flagrant violation and COn-
travention of human rights;

• Demands that Israel respect the principles of international law and
all international conventions which have a bearing on the matter;

• Condemns also Israel's policy of appropriation and illegal exploitation
of the natural resources of the occupied territories in contravention
of the principles of permanent sovereignty over natural resources;

• Requests the Secretary-General to study the question of the forced
changes in the demographic composition of the occupied territories
including Jerusalem, the West Bank and the Gaza Strip;

• Urges ECOSOC to request the International Court of Justice to give
an Advisory Opinion on the legality of the Israel's actions and policy
of settlement in the occupied territories in violation of International
Law and consequences of violations of the U.N. Security Council
Resolutions No. 242 and 338 and legal obligations of member countries
of the United Nations in this matter;

• Requests the Russian Government to take appropriate measures which
the Russion Government deems just to discourage the settlement of
the Russian Jewish immigrants in the occupied territories in violation
of international law;8 and

• Requests the Secretary-General of the AALCC to continue to monitor
the events and developments in the occupied territories of Palestine; • Decides to include the item "Deportation of Palestinians in violation

of International Law, particularly the Geneva Convention of 1949
and the Massive Immigration and Settlement of Jews in the Occupied
Territory" in the agenda of its Thirty-second Session.

7 The Delegation of Japan expressed its reservation on paragraph 12 of this Decision on
the issue saying "Urges ECOSOC to request the International Court of Justice to give
an Advisory Opinion on the legality of the Israel's actions and policy of settlement in
the occupied territories in violation of International Law and consequences of violation
of the U.N. Security Council Resolutions No. 242 and 338 and legal obligations of member
countries of the United Nations in this matter". The Japanese Delegation also expressed
its view that Southern Lebanon could not be regarded an "Occupied territory".

8 The Obse~r fo.r Russia expressed his reservation on this paragraph as restricting emigration
would be VIolatIVeof human rights.
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(II) SECRETARIAT STUDY ON "DEPORTATION OF PALESTINIANS IN VIOLATION
OF INTERNATIONAL LAW, PARTICULARLY THE GENEVA CONVENTION OF 1949

AND THE MASSIVE IMMIGRATION AND SETI'LEMENT OF JEWS FROM THE
SOVIET UNION IN THE OCCUPIED TERRITORIES

Policy of Establishment of Jewish Settlement
1. Israel first began establishing settlements in the occupied territories

in 1967 as para-military nahals. A number of nahals over a period of time
became civilian settlements as they became economically viable. Israel is
known to have commenced the establishment of civilian settlements the
following year i.e., 1968. Civilian settlements are supported by the Government
and also by the non-governmental settlement movements affiliated with political
parties. Most of the settlements are claimed to be built on public lands
outside the boundaries of any municipality but many have in fact been built
on private or municipal lands expropriated for the purpose. It should also
be pointed out that in any case the public lands do not belong to Israel
and in international law it has no claim to them which could justify the
establishment of settlements thereon.

2. By 1978 some seventy-five Israeli settlements had been established in
the occupied territories. These, however, excluded some of the military
camps on the West Bank into which small groups of civilians had moved.
By 1983 Israel had established 204 settlements in the occupied Arab territories
and had publicaly stated its plan to increase that number. In 1987 it was
announced that preparations were under way in Israel for the settlement
of a further million and a half Jewish settlers in the occupied West Bank
during the subsequent years and that settlement plans and projects were
ready to be implemented in different areas of the occupied West Bank.1
According to the West Bank Data Project (WBDP) approximately 67,700
Jewish settlers lived in the Israeli settlements in the West Bank and Gaza
Strip in April 1987.

3. It should be pointed out that the ideal of "the ingathering of the
exiles", the return of the Jews to Israel from the countries of their dispersion,
is one of the basic tenets on which the State of Israel was founded. The
Declaration of Independence provides that the "State of Israel will be open
for Jewish immigration and for the ingathering of the exiles". In the years
prior to the establishment of Israel, the majority came from Europe. Im-
mediately following.establishl1]el}t,Israel's population doubled with the arrival
of Holocaust survivors and Jews from Arab lands. Since then the Olim
(immigrants) have continued to come· from all over the world. In recent
years thousands of new comers from the ancient Jewish community of
Ethiopia .have gone to Israel. In the wake of the recent far-reaching political
changes m Eastern Europe, and relaxation of travel restrictions a new wave
of Jewish immigrants began arriving, mainly from the Soviet Union with
almost all of them choosing to live in Israel's large cities.

1 Quoted from News from ISTae~ Vol. XXXVIII, No.7 (Bombay, July 1990).
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4. The Israeli policy of expropriation of Palestinian land in the occupied
territories, construction of new settlements and improvement and 'thickening'
of the existing ones continued, unabated, during the 1980s. The modes and
techniques of acquiring land included the long established practice of con-
fiscating land and declaring it "closed" for military training purposes, declaring
Palestinian land as "State land", expropriating land for "public (Jewish)
use" or confiscating it for nature preserves. The impact this policy has had
on the Palestinians was surnmarised in a United States Department of State
report thus :

"The use of land by Israeli authorities for military purposes, roads,
settlements, and other Israeli purposes which restrict access by
Palestinians, discriminates against Palestinians and adversely affects
their lives and economic activities. Approximately 2.5 per cent of
the total area of the West Bank and East Jerusalem has been
turned over to Israeli nationals for residential, agricultural, and
industrial use by settlers. Palestinians do not participate in the
Higher Planning Council, which plans land use if! the territories
and exercises certain powers transferred from local, municipal and
village councils in 1971.,,2

S. These processes were accompanied by a noticeable growth in the
settlements during the years 1984 to 1988. According to West Bank Data
Project, 11 settlements were populated over this period in the West Bank.
In the Gaza Strip, 6 settlements were added to the 12 already existing'
there. It should also be noted that one-third of the Gaza Strip land has
been declared "State land" or confiscated for Jewish settlement by the
occupation authorities. In the Gaza Strip, with its small territory with very
high population density of approximately 3,754 per square mile with 85 per
cent of the population being urban, the establishment of an Israeli settlement
network presents a particularly serious problem for the Palestinians. In some
cases, the settlements physically impinge on the Palestinian communities and
refugee camps, blocking their expansion and development. The town of
Khan Yunis, for example, was virtually enveloped by a cluster of Israeli
settlements. Reports from the occupied territory clearly indicate that the
Israeli authorities are making intensive efforts, within the framework of a
new plan designed to increase the number of Jewish settlers in the occupied
West Bank, to raise their number to the equivalent of 40 per cent of the
total Arab population. This information was revealed by one of the Israeli
Prime Minister's Advisers on December 3, 1987 and was later confirmed
by the Chairman of the World Zionist Organisation's Settlement Department
at a press conference where he said that "Israel's objective in the West
Bank (was) to raise the population of Jews to 40 to 60 per cent of the

total pogulation of the occupied West Bank by the end of the present
century."

Emigration of Soviet Jews to Israel

6. At the Twenty-ninth Session held in Beijing several delegates expressed
concern at the massive emigration of Jews from the Soviet Union and their
settlement in the occupied territories of Palestine. From the end of World
War n to September 1978 a total of 168,000 Jews left the Soviet Union to
reunite with their families. Exit visa was refused to only 2,249 persons or
1.6 per cent of the t~tal; 98.4 per cent of requests for exit visa are said
to have been granted.

7. In recent years Jews wishing to emigrate from the Soviet Union find
it far easier to do so and an increasing number are choosing to leave. In
1980 over 70,000 Jews left the Soviet UnionS -the highest annual figure
since the modem wave of emigration began 20 years ago. Of the 70,000
Jews who left the Soviet Union in 1989, at least 12,000 are known to have
emigrated to Israel.

8. The open gates stance of the Soviet Union coupled with the American
Government's decision to stop the near automatic granting of refugee status
to all Soviet Jews wishing to emigrate there has meant that most Jews from
Soviet Union have been heading for Israel and have created a wave of
immigration not witnessed since the 195Os. Their dreams most often lie in
America but the United States will admit only 50,000 Soviets in 1991.

9. Of the 300,000 Soviet Jews expected to emigrate this year (1991),
112,000 had already reportedly done so by September 1991. However, Israeli
officials expect an additional one million Soviet Jews to resettle in Israel
between 1991 and 1996. For a country of 4.8 million to plan to absorb
such numbers represents a massive commitment to expansion. To meet the
costs for the resettlement of these immigrants the Prime Minister Yitshak
Shamir of Israel requested the United States of America to grant his country
ten billion dollars in loan guarantees. The Secretary of State Mr. James
Baker, on his part, however, made it clear that the USA did not intend
to grant the loan to help accommodate an estimated one million Soviet
emigrants. More significantly, he implied that the U.S. would not grant the
Israelis any loan guarantees unless Israel agreed to freeze settlements in
the occupied West Bank, Golan Heights and the Gaza Strip.

10. The economic factor may prove important because Israel's agricultural
produce made in Kibbutzim will come in handy in the USSR. The existence

3 See Letter from the Permanent Representative of Jordan to the United Nations addressed
to the Secretary-General, February 1989. N43/11S-S/19473.

4 See T1u: While Book (Moscow), 1979 in Russian cited in Medcvev and Kulikov : Human
Rights and Freedoms ill the USSR (Progress Publishers, Moscow, 1981) at p. 147.

S See The Soviet A1iya : A New Beginning, in News from Israel, Vol. XXXVII, No. S
(Bombay) May 1990, p. S.

2 See Country Reports on Human Rig/Its Practices for 1988. Reports submitted to the
Committee for Foreign Relations (US Senate) and Committee on Foreign Affairs (US
House of Representatives) by the Department of State, Feb. 1989, pp. 1385-1386.
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of a large group of commercially active Jewish population will boost economic
contacts with Israel. In view of a quick transition to the market and the
dismantling of the USSR, many Soviet Jews who planned to leave for Israel
have changed their minds in the hope of doing business in the former
USSR.

Strip and to give unequivocal assurances that it won't permit such use of
immigrants coming to the country.'

14. As a result of the Israeli policies and practices of establishing
settlements in the Palestinian and other Arab territories, occupied since
1%7, the Security Council, by its resolution 446 (1979) determined that the
policy of Israel in establishing settlements in the Palestinian and other Arab
territories occupied since 1%7 had no legal validity and constituted a serious
obstruction to achieving a comprehensive, just and lasting peace in the
Middle East. The Security Council caIled on Israel to abide by the Geneva
Convention relative to the Protection of Civilian Persons in Time of War,
194910 and to desist from taking any action which would result in changing
the legal status and geographical nature and materiaIly affecting the
demographic composition of the Arab territories occupied since 1%7, including
Jerusalem and, in particular, not to transfer parts of its own civilian populations
into the occupied Arab territories.

15. It may be recalled that the Security Council had also established
a Commission of three members of the Council, to examine the situation
relating to settlement in the Arab territories occupied since 1967, including
JerusalemY

16. Thereafter the Security Council by its resolution 465 of 1 March
1980 inter alia determined that ''all measures taken by Israel to change the
physical character, demographic composition, institutional structure or status
of the Palestinian and other Arab territories occupied since 1%7, including
Jerusalem, or any part thereof have no legal validity and that Israel's policy
and practices of settling parts of its population and new immigrants in those
territories constitute a flagrant violation of the Geneva Convention relative
to the Protection of Civilian Persons in Time of War and also constitute
a serious obstruction to achieving a comprehensive, just and lasting peace
in the Middle East.12

17. That resolution also called upon "all States not to provide Israel
with any assistance to be used specificaIly in connection with settlements in
the occupied territories". The Security Council requested the Commission
inter alia to continue to examine the situation relating to settlements in the
Arab territories occupied since 1%7, including Jerusalem.

18. The Israeli practice and policy of establishment of settlements on
Palestinian territories occupied since 1967 has been condemned by the
members of the international community-individually and coIlectively. At

11. The Note by the Secretary-General which prefaced the Secretariat
Study on the Deportation of Palestinians in Violation of International Law
in particular the Geneva Conventions of 1949 prepared for the Twenty-eighth
Session held in Nairobi in 1989 had inter alia observed that 'it is indeed
regrettable that in flagrant violation of the relevant articles of the Hague
Convention (II) of 1890 and Hague Convention of 1907 Israel has made
"unauthorised use of the West Bank and the Golan Heights land by converting
part of it into settlements for its own nationals.,,6 The Israeli Government
reportedly intends to move up to two million Israelies to these settlements.
In respect of the settlements in the Golan Heights, the former Israeli Prime
Minister Yitzhak Rabin stated that Israel did not build the settlements in
the Golan Heights so as to abandon them or to create a situation as a
result of which they would not be part of the Jewish State. A former
Minister of Housing, Abraham Ofer, admitted that "These settlements are
important to ~s in defining the borders of the State and in strengthening
our security." Thus, the Israeli Government is committing an act of annexation
of Arab territories, in signal violation of international law. The United
Nations General Assembly has repeatedly stressed the impermissibility of
annexing occupied territory.

12. The brief prepared by the Secretariat for consideration by the Com-
mittee at its Twenty-eighth Session held in Nairobi in 1989 had pointed out
that the creation of militarised settlements runs counter to Article 53 of
the Geneva Convention for it is merely a means of depriving the local
inhabitants of their property and a method of implementing discrimination.I
Only Jews are allowed to live on the lands seized from the Arabs and
intended for settlers. The United Nations condemned these Israeli actions.s
By its resolution 252 of May 21, 1%8 the Security Council declared them
juridically invalid.

13. Recently the Soviet Government made a representation concerning
the intention of Israeli authorities to use immigration, including that from
the Soviet Union, for settlement in the occupied Arab territories. The Soviet
Union urged the Israeli Government to cease immediately its policy of
settlement in the occupied territories, including East Jerusalem and Gaza

9 Tass, Moscow, 12 March 1990.
10 For the text of the Convention See : UNTS, Vol. 75 (1950).
11 The members of the Commission were Bolivia, Portugal and Zambia. The Commission

filed a preliminary report in July 1979.
12 The Security Council adopted Resolution 465 (1980) after considering the 2nd Report of

the 3-Member Commission it had established by its resolution 446 (1979). For the Report
of the Commission See : S/13679.

6 See Doc. No. AALCC/XXVII/89/2.
7 Article 53 of the Convention reads as follows: "Any destruction by the occupying power

of real or personal property belonging individually or COllectivelyto private persons, or
to the State, or to other public authorities, or to social or cooperative organizations, is
prohibited, except where such destruction is rendered absolutely necessary by military
operations."

8 Artsibasov Ivan : In Disregard of tile Law (Progress Publishers, Moscow. 1981), p. 200.
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its Forty-fourth Session the General Assembly condemned the Israeli policies
and practices of "establishment of new Israeli settlements and expansion of
the existing settlements on private and public Palestinian and other Arab
lands, and transfer of an alien population 13 and the eviction, deportation,
expulsion, displacement and transfer of Palestinians and other Arabs from
those occupied territories and denial of their right to return.i"

19. It also condemned the arming of Israeli settlers in those occupied
territories to perpetrate and commit acts of violence against Palestinians
and other Arabs, causing deaths and injuries.IS The General Assembly also
reaffirmed that all measures taken by Israel to change the physical character,
demographic composition, institutional structure and legal status of those
occupied territories, or any part thereof, including Jerusalem are null and
void and that Israel's policy of settling parts of its population and new
immigrants in those occupied territories constitutes a flagrant violation of
the Geneva Convention of 1949 and of the relevant resolutions of the United
Nations.I6

20. While demanding inter alia that Israel desist forthwith from the
policies and practices mentioned above, the General Assembly reiterated its
call upon all States, in particular those Parties to the Geneva Convention
of 1949, and upon international organizations, including the specialised agencies
not to recognise any change carried out by Israel, in those occupied territories
and to avoid actions which might be used by Israel in its pursuit of the
policies of annexation or colonization or any of the other policies and
practices referred to in the resolution.

21. By its resolution 44/48C the General Assembly inter alia expressed
grave anxiety and concern at the present serious situation in the Palestinian
and other Arab occupied territories, including Jerusalem, as a result of the
continued Israeli occupation and the measures and actions taken by Israel,
designed to change the legal status, geographical nature and demographic
composition of those territories. It determined that all measures and actions
taken by Israel in the Palestinian and other Arab occupied territories since
1967, including Jerusalem, are in violation of the relevant provisions of the
Fourth Geneva Convention of 1949 and constitute a serious obstacle to the
efforts to achieve a comprehensive, just and lasting peace in the region and
therefore have no legal validity. While deploring Israel's persistence on
carrying out such measures, in particular, the establishment of settlements
in the Palestinian and other occupied Arab territories including Jerusalem,
the General Assembly demanded that Israel desist forthwith from taking

any action that would result in changing the legal status, geographical nature
or demographic composition of the Arab territories occupied since 1967.17

It also demanded that Israel comply strictly with its international obligations
in accordance with the principles of international law and the provisions of
the Fourth Geneva Convention of 1949. By its resolution 45n4C adopted
on December 11, 1990 it also called upon all State Parties to the Geneva
Convention to respect and to urgently exert all efforts in order to ensure
respect for and compliance with its provisions in. al~ occupie? Palestinian
territory, including Jerusalem and other Arab terntones occupied by Israel
since 1967.

The Convening of A Peace Conference
22. By a vote of 151 in favour, 3 aga~nst and 1 a?st~ntion, the Gene~al

Assembly at its Forty-fourth Session e~phaslzed that achle~ng a.comprehens.lve
settlement of the Middle East conflict, the core of which IS the question
of Palestine will constitute a significant contribution to international peace
and security. It also reaffirmed the principles for ~he achievement of com-

lprehensive peace which inter .alia .included t.he WI~hdrawal of Israel from
the Palestinian territory occupied since 1967 including Jerusalem, and from
the other occupied Arab territories and the dismantling of Israeli settlements
, .' . d si 196718in the terntones occupie since .

23. At its Forty-fifth Session the General Assembly while reaffirming
the urgent need to achieve a just and comprehensive settlement of the
Arab-Israeli conflict, the core of which is the question of Palestine, called
once again for the convening of the International Peace. Conferenc~ .on !he
Middle East under the auspices of the United Nations, With the participation
of all parties to the conflict, including the Palestine Liberation Organizati~n,
on an equal footing, and the five permanent members of the Security
Council, based on Security Council Resolutions 242 (1967) of 22 Nove~ber
1967 and 338 (1973) of 22 October 1973 and the legitimate national nghts
of the Palestinian people primarily the right to self-determination: 19 The
General Assembly Resolution 45/68 also noted the expressed de.slre ~nd
endeavours to place the Palestinian territory occupied since 1967 including

17 The resolution was adopted by 146 votes in favour, 1 against and 3 abstentions .. While
Israel alone opposed the resolution, Dominica, Kenya and the United States abstained.

18 See General Assembly Resolution 44/42 on Question of Palestine which was opposed by
Dominica, Israel and the United States while Belize abstained from taking part 10. the
vote. The other principles for the achievement of a comprehensive peace in the Middle
East identified in the resolution are guaranteeing arrangements for security of a\l States
in the region, including those named in resolution 181(11) of November 29, 1947 WIt~1O
secure and internationally recognised boundaries, resolving the problems of the Palesnne
refugees in conformity with General Assembly resolution 194(11) of December 11. )948
and subsequent relevant resolutions; and guaranteeing freedom of access to Holy Places,
religious buildings and sites.

19 See General Assembly Resolution 45/68 entitled "International Peace Conference on the
Middle East" adopted on 6 December 1990.

13 See General Assembly Resolution 44/48 operative paragraph 8(d).
14 Ibid., paragraph 8(e).
15 Ibid., operative paragraph 11.
16 Ibid., paragraph 14. (Emphasis added). The expression relevant resolutions of the United

Nations, needless to say, refers to the resolutions of any or all of the organs of the
United Nations.
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Jerusalem under the supervision of the United Nations for
as part of the peace process. a limited period

. 24. However, at the Middle East Peace Conference convened in M d id
In October 1991 Israel once again rejected the Arab 'Land f pan ,
proposal and any role for the United Nations in th or eace
on the eve of the Madrid Pea e Co~ference. In fact,I I '11' ce Conference Israel RadIO reported th t
srae WI inaugurate a new settlement in the Gol Heigh . a

the report the settlement of Kela was to an et .ts:.Accord.lOg to
just prior to the October 30 1991 C of be opened to ~IVlhan habitation
army base in recent ears T 0 erence a.t:ter havmg served as an
Shamir is reported to l.ave· a healO:fice of the Pnme Minister Mr. Itzhak
of the settlement on the gro:: t~at t'~tt~o~;lan settlers to dela~ the start
as a provocation." appear to the Uruted States

27. Apart from the collective and individual denunciation of Israel's
policy of establishing settlements in occupied Arab Territories listed above,
this policy of "Climb the Mountain and open up the desert" has also been
denounced in several other fora including the AALCC, the OAV and the
NAM. It would have been observed that Israel's policy of establishing
settlements in territories annexed and occupied by force is not only violative
of all norms of international law; the Declarations on Friendly Relations;22
the United Nations Charter and the Fourth Geneva Convention, it (the
policy of establishing settlements on occupied Arab territories) is also the
extenuation of the Zionist Slogan "land for people for people without land".
The practice and policy of deportation of Palestinians from Palestine and
other occupied Arab territories are thus two faces of the same ugly picture.

28. The international community has repeatedly declared that the Israeli
policies and practices in the occupied Palestinian territory are in violation
of its obligations as a party to the Geneva Convention Relative to the
Protection of Civilian Persons in Time of War and contrary to the resolutions
of the United Nations as well as generally recognised norms of international

law.

INTIFADAH

25. In its resolution on 'Livin C d"the Occupied Palestinian Territo ~ on mons of the Palestinian People in
Session taking into account the 7,Jt::~~eneral Assemb~y.at its Forty-fourth
the Israeli occupation and alarme if. a of. the .Palesttruan people against
policies in the Palestinian territo~ by the c~~~uatton of t.he Israeli settlement
Jerusalem, which have been decl~r~~c~~~ and Is~ael SInce 196.1, including

~:';:"~b:j::~:m~s~~e~eP=up~~:~~::~,~:~!:~~~a*,a,~~
the increase and expansion of th I li I 20 ry, n particulare srae sett ements. -

26. At its Forty-fifth Sessi th Gof the Palestinian people s:lOn 9 ~ en~al Assembly, aware of the intifadal:
expressed its deep co ce h ecem ~ 1987 against Israeli occupation

ncern at t e alarming it ti . '
territory occupied since 1967 as a r ul sr ua 10~ 10 the Palestinian
Israel, the occupying power d t~t of ~he contlO.u~d occupation by
against the Palestinian i an 0 ItS persistent policies and practices
and 3 abstentions th peop e. By a record.ed vote of 141 for, 2 against
the policies and ra~C;sne~;1 Assembl~ by ~ts resolution 45/69 condemned
Palestinian 0 1: in I~rael whic? .Vlolate .the human rights of the
and demanredP that ::r:e~cc~~~ed Palestinian terntory, including Jerusalem
relative to the Protection o~ ~i~l~cru~ulouSly .by t~e Geneva Convention
desist immediately from thos . ~n ersons 10 TIme of War, 1949 and
of the Convention.21 It als~ :~~;s uand practices wh.ich are in violation
Convention to ensure respect for th ~on Sta.tes .Parttes .to the Geneva
conformity with Article 1 of th f e on~enhon 10 all Circumstances, ine a orementioned Geneva Convention.

29. Recently the General Assembly by its resolution 45n4A of 11 Decem-
ber 1990 condemned the continued and persistent violation by Israel of the
said Geneva Convention of 1949 and other applicable international instruments.
It condemned in particular those violations which the Convention designates
as "grave breaches" thereof. The Assembly also declared that Israel's grave
breaches of the Geneva Convention are war crimes and an affront to
humanity.

30. The international community has deplored the statements made by
the Israeli officials, implying the prospect of increased settlement of immigrants
in the occupied Palestinian territory even as Israel continues to deny Palestinians
the right to return to their homes. Whilst the international community

22 The Declaration on Principles of International Law Governing Friendly Relations and
Cooperation Between States in accordance with the Charter of the United Nations inter
alia provides :''The territory of a State shan not be the object of military occupation resulting from
the use of force in contravention of the provisions of the Charter. The territory of a
State shan not be the object of acquisition by another State resulting from the threat or
use of force. No territorial acquisition resulting from the threat or use of force shall be
recognised as legal. Nothing in the foregoing shall be construed as affecting :
(a) Provisions of the Charter or any international agreement prior to the Charter regime

and valid under international law; or
(b) The powers of the Security Council under the Charter.
The use of force to deprive peoples of their national identity constitutes a violation of
their inalienable rights and of the principle of non-intelVCntion; and

"Every State has the duty to refrain from any forcible action which deprives people
referred to above in the declaration of the present principle of their right to self4etermination
and freedom and independence. In their actions against, and resistance to, such forcible
action in pursuit to the exercise of their right to self4etermination, such peoples are
entitled to seek and to receive support in accordance with the purposes and principles of

the Charter."

20 See General Assembly Resolution 44/174vote of 146 for, 2 against and 8 abstention~f 19 December 1989 adopted by a recorder

While Israel and the United States of Am -Dominica and Honduras abstained. erica opposed the resolution, Costa Rica,21
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. f arbitrary there is said to be a
23 Athough the reasons for denyi~g a permit? ten appear. rmit is at times used as

specific political motive behind It. The occasion for grantmg ape. I rson. A mayor,
an opportunity for the military governor to ~ert p~ure ?nda pa~I.CUa~~he acceptability
or a political activist, may be granted or denied thiS permit epen Ing
of his views to the Israeli Government.

recognises and supports the right of freedom of movement and the right
of everyone to leave any country and the right to return to one's own
country, it believes that these rights cannot be used as a pretext to settle
immigrants or Israeli civilians in the occupied Palestinian territory, including
Jerusalem.

31. Reference may in this regard be made to General Assembly resolution
45/83 on the situation in the Middle East which inter alia condemned Israel's
aggression, policies and practices against the Palestinian territory and outside
this territory, including appropriation, establishment of settlements, annexation
and other terrorist, aggressive and repressive measures which are in violation
of the Charter and the principles of international law and the relevant
international conventions. By that resolution the General Asssembly also
condemned the imposition by Israel of its laws, jurisdiction and administration
on the occupied Syrian Arab Golan, its annexation policies and practices,
the establishment of settlements, the confiscation of lands, the diversion of
water resources and the imposition of Israeli citizenship on Syrian nationals.
It declared aU these measures to be null and void and constituted a violation
of the principles and rules of international law, relative to belligerent occupation
in particular the Fourth Geneva Convention of 1949. By its resolution 45{74
the General Assembly inter alia condemned the persistence of Israel in
changing the physical character, demographic composition, institutional struc-
ture and legal status of the occupied Syrian Arab Golan.

32. More significantly, the General Assembly at its Forty-fifth session
inter alia strongly condemned the establishment of the Israeli settlements
and expansion of the existing ones on private and public Palestinian and
other Arab lands, and transfer of an alien population thereto, reaffirming
that aUmeasures taken by Israel to change the physical character, demographic
composition, institutional structure or legal status of the occupied territories
or any part thereof, including Jerusalem, are null and void and that Israel's
policy of settling parts of its population and new immigrants in those
occupied territories constitutes a flagrant violation of the Fourth Geneva
Convention and of the other relevant resolutions of the United Nations.
The General Assembly by its resolution 45{74 demanded that Israel desist
from those policies and practices.

33. In this regard the policy of deportation of Palestinians from occupied
territories is in violation of international law in general and the Laws and
Customs of War as enshrined in the Geneva Conventions of 1949 in particular.
Secondly, while Israel has in part sought to justify the establishment of
Jewish settlements on occupied Arab territories on the right of movement
and the right to leave any country including one's own and also the right
to return to one's own country, Israel has denied the same right to the
Palestinians. In any case this right cannot be used as a pretext to settle
immigrants or Israeli civilians in the occupied Palestinian territory, including
Jerusalem.

be in order. NumerouSh ight to return may igh34. A word about ten h U . ersal Declaration on Human RI ts
international instru~ents such as ten n~~vil and Political Rights 1966; t~t:;
1948 the InternatIOnal Covenant 0 . n the Elimination of Dis-, I f onal Convention 0 d
Declaration on the nterna I all . both the right to free om. . W 1979 recogmse .,
criminatIon Agamst o~en, 0 leave any country includmg one s ?wn,
of movement and the right also. t Human Rights and the InternatIOnal
but both the Universal De~l.aca1rattRo~gh0n1 recogm·se the right to return to

t CI·viland Politi I ts a socovenan on
e's own country. . .

on . is ngh 0 freedom of movement to Palesttman
35. However, Israel denies this ~Il tt.t f all norms of international law.

. bl t t nd flagrant VlOa IOn 0 ilinationals in a an a Milita Order No. 3 gives the m itary
In the West Bank and G~, sed are~" and consequently forbid movement
commander power to declare .c0 it A permit is needed to leave

f h reas WIthout a permn. .. f hinto or out 0 sue add . d at the sole dlscretton 0 t ed ·t· grante or erne . hthe West Bank an I IS. . h are denied by these methods the ng t
military governor. ~ales~mta~;irw0:0 homelands are convinced that thes~
to travel to and reside m t ity considerations but refer to the Israeh

trictions are not related to securl .
~es. rid the land of its original inhabitants.
mtentton to h . ntry has. . 1 to return to t err cou

36. The right of ~he Pale~r:I~::;~a~ Declaration on Human Rights
not only been r~cogmsed by e Civil and Political Rights, it has also
and the InternatIOnal Cover;:nt. on t d in several resolutions of the General
been specifically affirmed an reltera e. seventh emergency session in 1980
Assembly. Th~ General As.semb~ a~ ~s resolutions ES-7/2 which inter alia
on the question of Palestme a op e
reaffirmed : .

. al .. ople to return to then
"The inalienable n~t of th~ P f estmt': r;hey have been displaced
homes and property in Palestme, .rom w I~, .
and uprooted, and calls for then return.

d d fund ntal human right guaran-
The right to return is an acknowl~ .ge :me e no exception to this

teed to all peoples and the Palesttman peop e ar
norm of international law. .

. al A mbly by its resolutton
37. At its Forty-fifth Session the Gener ~e. r bl right of all

45{73 of 11 December 1990 inter alia reaffirmed / e ma 'f:~s eof residence
displaced persons to return to their. homes ~r It°~m~:r~d that any attempt
in the territories occupied b~ ~srael since 196 . i:~ of the right to return
to restrict, or to attach cond'tto~ to t~e ree ;~ert~at inalienable right and,
by any displaced person to be inconsistent WI . 11a ee-
hereforec i d . ible The General Assembly considered any and a grt ere lore, ma rmssi .
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ments embodying any restriction or condition for the return of the displaced
inhabitants as null and void. Having thus implicitly and explicitly accorded
to the norm of the right of displaced inhabitants to return to their homes
the status of jus cogens the General Assembly deplored the continual refusal
of the Israeli authorities to take steps for the return of the displaced
inhabitants. It called upon Israel to (i) take immediate steps for the return
of all displaced inhabitants; and (ii) desist from all measures that obstruct
the return of the displaced inhabitants including measures affecting the
physical and demographic structure of the occupied territories.

38. A reference may at this juncture be made to the Conference on
Palestine held at Tehran in October 1991 at the initiative of the Government
of the Islamic Republic of Iran.24 The main objective of the said Conference,
which the Secretary-General of the AALCC had been invited to participate
as an Observer, was to support the Palestinian cause. Although divergent
views were expressed in the course of discussions which took place against
the backdrop of the West Asia Peace Conference, the majority of the
participants were opposed to the Madrid Conference.25 These participants
were of the view that the Madrid Conference would not solve the problem
of Palestine and was being convened only to wrest more concessions out
of Palestine.

39. In a statement circulated on behalf of the AALCC at the Tehran
Conference the Secretary-General had inter alia stated that :

"One possible solution to the problem is the convening at an early
date the Middle East Peace Conference. In our view, alongwith the
permanent members of the Security Council, all the States in the
region as well as the Palestinian people represented by their legitimate
leaders must also be present in their own right" - and that the
"Parties to the multilateral negotiations must agree to the obvious
fact that the presence and participation of the Palestinian people
is a sine qua non of any possibility of a just and lasting peace in
the region. The urgency of an international conference on Middle
East which will resolve peace and stability in the region cannot be
over emphasized."

40. In his statement circulated at the Tehran Conference the Secretary-
General had also pointed out that the Draft Articles on the Code of Crimes
Against the Peace and Security of Mankind as adopted on first reading by
the International Law Commission at its recently concluded Forty-third Session
inter alia provided for the conviction and sentence of an individual who
orders the commission of an exceptionally serious war crime. Draft Article
22 of the aforementioned Code, among other things, defines the term "Ex-
ceptionally Serieus War Crimes" and includes the establishment of settlers

and changes to the demographic composition of
in an occupied territory
an occupied territory. , ' t of

, d hat in the opinion of the Sccrctana
41. Finally, It may ?e state t rtation of Palestinians as wen as ~hc

the AALCC, both the Issue. of depo I d their settlement in the occupIed
, . f of Jews into Israe an d telymassive imrmgra Ion , B k and Jerusalem have been a equa

Arab territories inc1udl~g the Westfj an t k n up for consideration by the
d· the Item was irst a e idcri theconsidere since . Thirty-first Session while consi enng .

MLCC. The AALCC may at ~ts d 'tern could take consider mandalmg
future course that the work on this agen iati I Peace Conference scheduled
the Secretariat to prepaorret: e~it~~e~;i~:Sa Decade of International Law.
to be held at the end

24 The Conference on Palestine was held at Tehran from October 19 to 22, 1991.
2S The Madrid Conference opened on October 30, 1991.
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IV. RESPONSIBILIlY AND ACCOUNTABILIlY OF FORMER
COLONIAL POWERS

(I) INTRODUCTION

1. The item "Responsibility and Accountability of former Colonial Powers"
was included in the agenda of the Twenty-ninth Session held in Beijing from
12th to 19th March 1990, at the request of the Government of the Libyan Arab
Jamahiriya. It may be recalled that the Memorandum! submitted by the Libyan
Government requested the AALCC to include the following four items on its
agenda :

(i)

(ii)

Accountability of the colonial powers for the losses caused to the
LibYJlDArab people due to the left-over mines and other vestiges
of the Second World War on the Libyan soil which was the arena
of major battles between the warring colonial forces.

Accountability of the colonial powers for the losses caused to the
colonised countries in general which include the looting of their
resources and subjugating their peoples.

Accountability of the colonial powers for freezing the assets of the
developing countries in their banks which resulted in loss to those
countries and amounted to the violation of international law.
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(ill)

(iv) Responsibility of the colonial powers to give compensation and
provide information on the fate of those who were exiled during
the period of colonial domination."

2. At the Beijing Session it was decided to group these items under
the heading "Responsibility and Accountability of former Colonial Powers".

3. At that Session the item was taken up for discussion at the Sixth
Plenary Meeting held on the 16th of March 1990. The Delegate of Libya
in his detailed statement underscored the importance of issues involved in
~he consideration of the item and drew attention to their particular relevance
m .th~ context of his country. He asked the Secretariat to examine the legal
prmCt~les establishing the liability of the colonial powers, payment of com-
~nsa~lOn for the damage caused to the Libyan people and restoration of
historical mon~ments and cultural property. The Delegates of Sudan, Syria,
State ~f Palestine, Kuwait, Saudi Arabia and Yemen Arab Republic supported
the LIbyan request. The Delegate of Egypt while endorsing the Libyan
proposal for preparation of a legal study suggested that the AALCC should
undertake a joint programme in cooperation with the UNEP.

1 See Document No. AALCc/xxIX!90!8.



4. The Delegate of Japan doubted the appropriateness of the item for
consideration by the AALCC. These matters, in his view, were of a political
nature and should be dealt with on a bilateral basis or multilaterally among
the States concerned.

5. The Observer for Italy while rejecting any obligation of his Government
on the basis of international law expressed his Government's readiness to
co-operate with the Libyan Government to deal with the problems arising
out of the left -over mines.

6. The Secretary-General, while assuring full co-operation of the
Secretariat, pointed out that since it lacked technical expertise, it would be
necessary to convene an expert group meeting to examine the technical
aspects of the problem.

7. At the close of discussions, the AALCC took note of the Memorandum
submitted by the Government of the Libyan Arab Jamahiriya and directed
the Secretariat to prepare a study on the legal aspects of the issues raised.
The AALCC also requested the Government of the Libyan Arab Jamahiriya
to extend all necessary assistance to the Secretariat in the preparation of
the study.

8. Pursuant to the AALCC's request, the Government of the Libyan
Arab Jamahiriya extended an invitation to the Secretary-General to visit
Libya for consultations. The Secretary-General nominated the Director in
the Secretariat for that purpose. The Director visited Tripoli for five days
from 14 to 18 January 1991 and held discussions with the officials of the
Ministry of Foreign Affairs and other experts. He also collected some useful
documents for the preparation of the study.

9. Subsequently, a study was prepared by the Secretariat and presented
~o the Thirtieth Session of the AALCC held in Cairo in April 1991. However,
It could not be taken up for discussion at that session for lack of time.
Consequently, the study was resubmitted to the Thirty-first Session of the
AALCC held in Islamabad (Pakistan) in January-February 1992.

therefore, had not prepared any new study on this item. It had, however,
contacted the Libyan Arab Jamahiriya for any additional material to update
the report but none was forthcoming. The Study prepared earlier has been
reproduced.

The Secretary-General explained briefly the approach foll.owed by the
Secretariat in the preparation of its .study. Wh~n the Se~retanat embarked
upon the preparation of this study, It was realised that It. would. be ~ vast
study both in time span and the issues involved '. For the. time. being, It was

nsidered more practical to examine the legal Issues raised in the context.
~ the Memorandum submitted by the Libyan Government, particularly con-
~rning the remnants of war. The study is divide~ int.o t~ree 'part~. The
first part gives a historical background of the special sItuatIOn. in LIbya.

After the end of the Second World War, feeble efforts were made to
help the Libyan Government to deal ~th the problems of remna~ts of war,
particularly the mines. Subsequently, m order to draw th~ .~tt~nhon of. ~he
international community, the Libyan Government took the minauve of raising
these issues in international fora such as the United Nations, UNEP, the
Non-Aligned Conference, the Islamic Conference, the OAU and the Arab
League. This generated some momentum for the consider.atio? of these issues

-.in the United Nations and the UNEP. Unfortunately, this did not last long.
In recent times, the Libyan Government has taken significant initiatives at the
national level to collect and disseminate the relevant information. This would
help reviving the interest of the international community and to formulate an
objective approach for the consideration of the issues involved.

The second part contains a general survey of legal developments related
to the issues referred to in the Memorandum of the Libyan Government.
Many fundamental questions and principles related to the conduct of war
have been codified to a great extent by the Hague Regulations of 1907,
the four Geneva Conventions of 1949 and the Additional Protocols of 1977.
The application of these Rules and Conventions in the context of remnants
of war have been examined in the present study. There are several decisions
by the national and international judicial institutions which could help sup-
plement the analysis of the application of these laws. However, because of
shortage of time, such an analysis could not be done.

He observed that a study of State responsibility was a vast topic. There
were variety of circumstances which can give rise to international responsibility.
The Secretariat study sketches the history of its codification by the International
Law Commission. This historical analysis would facilitate consideration of the
relevant issues in the context of the Libyan reference in a proper perspective.

Finally, in Part III, some general observations have been made. The
Secretariat intends to prepare a study in the light of the views expressed
during this Session if this is the mandate of the Committee. To facilitate
~uc~ a. study which might involve some travel for consultations with relevant
msntunons, .the Secretariat would welcome a generous financial contribution
from the Libyan Arab Jamahiriya.

Discussions and Decisions taken at the Islamabad Session

10. The Secretary-Gelleral introducing the Secretariat study entitled
"Responsibility and Accountability of the Former Colonial Powers" stated
~hat t?~ item was included in the agenda of the Twenty-ninth Session held
10 Beijing, f?~lowing a referen~e made by the Government of the Libyan
Arab Jamahiriya. At that SeSSIOn, after a brief discussion it was decided
to place the item for further consideration at the ThirtiethSession and the
Secretariat was asked to prepare a study on the legal issues related to the
Item.

Following the r~commendations of the Beijing Session, the Secretariat
prepared a study which was submitted for consideration at the Cairo Session.
Th~ item could .not be taken up due to lack of time. It was, however,
decided to place It on the agenda of the Thirty-first Session. The Secretariat,
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11. The Delegate of Libyan Arab Jamahiriya recalled that during the
consideration of this item at the Beijing Session, his delegation had made
a detailed statement. In order to assist the Secretariat in the preparation
of a study on the legal issues involved, his Government had invited an
official from the Secretariat to Tripoli. All relevant materials and documents
related to this topic were given to him. He said that the study prepared
by the Secretariat was in full compliance with their request. In his view,
since the matter had been examined in various fora, it would be desirable
that the AALCC passed a resolution incorporating the relevant legal principles.

12. The Delegate of the Democratic People's Republic of Korea stated
that many governments were concerned with similar problems raised during
the colonial rule.

13. The Delegate of Uganda was of the view that the item was of
paramount importance and it was not the first time that it had been raised
in an international forum. The Organization of African Unity at its meeting
in Nigeria in 1991 had discussed these issues at length. In his view, the
basic question was related to illegal deprivation of human rights.

14. The Delegate of Palestine recognised that the item was of great
importance.

15. The Delegate of Ghana expressed the view that the subject was vast
in scope. The issues involved were complicated and covered the whole
history of mankind set out in those resolutions. He put forward the draft
of such a resolution (or the consideration of Member States.

16. The Observer for Italy recalled the statement of his delegation at
the Beijing Session and said that his Government rejected any obligation
on the basis of existing rules of international law.

17. The Delegate of Libya stated that his Government's relations with the
Italian Government were cordial and there were no problems between them.
While stressing the need to recognise the right of the colonised countries to
receive compensation from the colonial powers, he observed that the issues
involved covered many areas such as human rights and State responsibility.

18. The Delegate of Egypt considered it essential to promote international
co-operation to deal with this matter effectively. With regard to the legal
principles, he referred to Nuremberg trial judgement which, in his view,
laid down many rules of international law.

19. IThe Delegate of Sierra Leone recognised the importance of the item
which has been considered by the United Nations and other international
bodies. Since the AALCC was a specialised legal body, it was imperative
that it followed a judicious approach. He cautioned against any attempt to
draw a conclusion at this stage. In his view, the first step was to demarcate
areas and then proceed systematically.

20. After the conclusion of the debate, the following text of resolution
was adopted :

RESPONSIBlLI1Y AND ACCOUNTABlLI1Y OF FORMER COLONIAL
POWERS

The Asian-African Legal Consultative Committee meeting at its 31st Session
in Islamabad

Recalling the Charter of the United Nations;
Having considered the report of Secretary-General on the topic;

Recalling the U.N .. General Ass~mbly resolution No. 1514 (X~) on the
right of self-determination by colomal peoples;

Further recalling the relevant U.N. General Assembly resolutions on the
return of the cultural heritage to their ri~tful owners,

1. Reoffinns the right to self-determination of countries. and peoples
under colonial rule;

2. Further reaffinns the right of all peoples formerly under colonial
rule to receive compensation for damage suffered as a result of
colonial rule;

3. Calls on former colonial powers to fully and effectively cooperate
with the former 'colonial people in eliminating the consequences of
colonial rule and providing information onthose exiled or detained
during the colonial era;

4. Further calls upon the colonial powers to return to their rightful
owners the cultural heritage which was illegally plundered and
removed by the colonial powers;

5. Requests the Secretary-General to continue his detail cd study to
enable the AALCC to take a definitive decision on the matter; and

6. Decides to inscribe the item on the agenda of its Thirty-second
Session.

21. The Delegate of Japan expressing his reservations stated that "this
subject is of highly political nature, and is not appropriate to be dealt with
in a multilateral forum like the AALCC.

(1) Any bilateral approach is the best means to initiate negotiations to
arrive at any viable solution. The same is suggested also by the
Secretariat Study on the issue, namely, Doc. No. AALCC/XXXI/
Islamabadl92/12.

(2) What is mentioned above regarding the position of Japan was
expressed clearly at the Beijing Session 1990, when the item was
proposed by the representative of Libya and there has been no
change thereof since then."
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(11) SECRETARIAT STUDY

Part - I

The Problem of Remnants of War : Special Situation in Libya

The plight of Libyan people under the Italian colonial regime dates
back to 1911when it began deporting several thousand Libyans to concentration
camps in Italian islands and other neighbouring countries. Such deportation
on a large scale helped strengthening the hands of the colonial regime and
weakening the national resistance which was gaining ground among the
Libyans. This process continued unabated for nearly four decades.

With the outbreak of the Second World War, Libya became a theatre
of war. From 1940 to 1942, it had to bear the brunt of several military
operations from both the Axis and the Allied powers. These military operations
involved extensive mine laying and booby traps of all kinds in large areas,
of the Libyan territory.

The defeat of Italy by the Allied forces marked the beginning of the
process of freedom for Libya from the colonial rule. To begin with, Libya
was placed under the Administration of four Powers, namely, France, the
UK, the USA and the USSR. Subsequently, a Treaty of Peace with Ital~
was concluded by the Allied and Associated Powers on 10 February 1947.-

Section IV, Article 23 of the Peace Treaty dealt with the Italian colonies.
Italy renounced all rights and titles to the Italian territorial possessions in
Africa, i.e., Libya, Eritrea and Italian Somaliland. Further, it was provided
that these territories would continue under the Administration of four Powers
and they would jointly determine their final disposal. In a Joint Declaration
annexed to the Treaty, the USSR, the UK, the USA and France reiterated
their intentions concerning these territories and assured that if with respect
to any of these territories the Four Powers are unable to agree upon their
disposal within one year from the coming into force of the Treaty of Peace
with Italy, the matter shall be referred to the General Assembly of the
United Nations for a recommendation and the Four Powers agree to accept
~f recommendation and to take appropriate measures for giving effect to
It.

2 The Treaty of Peace was signed at Paris on 10 February 1947 between the USSR, the
UK, the USA, China, France, Australia, Belgium, Brazil, Canada, Czechoslovakia, Ethiopia,
Greece: India, the Netherlands, New Zealand, Poland, the Ukranian Soviet Socialist
~PUbhC, the Union of South Africa and Yugoslavia referred to as Allied and Associated
Septowers,of the one part and Italy, of the other part. The Treaty came into force on 15

ember 1947.

~oi~'ectDeclaration by the Governments of the Soviety Union, the United Kingdom, the
~ ~t~ of America and France concerning Italian Territorial Possessions in Africa.

, .N. Tmuy Series, Vol. 49, 1950. pp. 214-215.
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The Four Powers referred to the General Assembly on 15 September
1948 the question of disposal of former Italian colonies. The General Assembly
while considering the matters concerning Libya recommended that it should
achieve independence latest by I January 1952.

The General Assembly requested the Economic and Social Council, the
Specialized Agencies and the Secretary-General of the United Nations to consider
extending such technical and fmancial assistance to Libya as it might request
in order to establish a sound basis for economic and social progress.

The General Assembly recognised that Libya as a result of war had
suffered extensive damage to private and public property, both movable and
immovable, as well as to its system of communications. It stressed that, the
existence of those war damages and the necessity of repairing them was
one of the major economic and financial problems to be taken into con-
sideration. It requested the Secretary-General to study the problem and
submit a report at the Sixth Session of the General Assembly."

In order to prepare the report the Secretary-General appointed an
expert who assumed his duties in July 1951. Because of the limited time
and inadequacy of records, the expert could make only preliminary conclusions.
The report estimated that war damages for the two regions - Tripolitania
and Cyrenaica - were approximately 12,500,000 lire. The Second Committee
of the General Assembly considered the report at its 189th and 190th
meetings on 21 and 22 January 1952.

The Representative of Libya urged that the problem of war damages
was of great importance for his country, especially in view of the heavy
damage to private and public property. He requested the Secretary-General
to furnish Libya a certain number of technical experts to make a full and
detailed study of the problem and to help the Government to work out a
reconstruction programme.

The General Assembly took up this-matter for consideration at its 366th
plenary meeting. After a brief discussion, it adopted 'a resolution urging the
Secretary-General and the Agencies participating in the Technical Assistance
Board to give sympathetic consideration to the request of the Libyan Govern-
ment for assistance to the economy, including the repair and reconstruction
of damaged property and installations, public and private. Further, it recom-
mended appointment of additional experts, as requested by the Libyan
Government, to collect the necessary data and complete the survey of the
problem of war damages and make necessary recommendationsf

Subsequently, in 1955, 1958, 1960 and 1962 the United Nations discussed
the Libyan problem in the context of development assistance requesting

. Vnl·ted Nations agencies to provide technical and financial assistancevariOUS
for that purpose. .

In the following years, the Unite.d Nation~ did not. pay any atte~tI~:
roblem of left-over mines 10 the Libyan terntory. The Llby.

to the p t at the national level, constituted a department entrusted With
Governme~f' studying this problem. A bilateral Agreement was concl~ded
the task Ital and the Libyan Government in 1?56. The Agr~ement proV1d~d
between . IY sistance from Italy for economic reconstructIOn purposes.
for financla as

k of the Revolution in 1969, a new government took power
. ~n th~~: ~arked the beginning of renewed efforts to draw the attention
10 Llby~. tional community towards the problem of remnants of war.
of th~ mterna lfi st raised in the Non-Aligned forum and subsequently at
The Issue was ir . d N .f . 1 ding the General Assembly of the Unite allons.other ora me u I

(i) The Conference of Ministers of Non-Aligned States (August 1975) .

The Conference of Ministers of Foreign Affairs of the Non~Ahgned
St tes held at Lima (Peru) from 25 to 30 August 1975, noted ~th deep
c:nce~n that countries and peoples of the Third World fa.ce? Important
losses of roperties and human lives as a result of the colo~la~lst wars ~nd
wars that Ptook place on their terril~ries between the colomahst c?untnes.
While recognising that the economic development programmes l~ these
countries were hindered by the remnants of these wars and a~resslve acts
such as the placing of mines, the Ministers regretted the failure of the
belligerent States and/or the colonialist powe~s and/or the aggressors be
remove the remnants of their military operatIons and/or ~~ indicate t e
position of mines. They requested all States that took military o~ ~ther
aggressive acts to remove the remnants of such acts, i.c: mines, to 1O?lcate
their position and to offer technical assistance for. their remov~1. Finally,
they recognised that it was the right of all countnes of the Third World
and National Liberation Movements that suffered from these acts to ask

. 7
for compensation for loss of lives and/or propertIes.

Subsequently, the fifth summit of the Heads of Slate or Government
of Non-Aligned States held in Colombo in August 1976, .endorsed ~he
recommendations made by their Foreign Ministers at Peru. W~11creaffirming
that colonialist States must assume responsibility for matenal and moral
damage from which the latter continue to suffer, the Summit de~anded
that affected countries be provided with all necessary assistance
and information concerning the areas in which mines were placed and
the types of those mines, and to support aU the efforts made by t~e
affected States to remove these remnants. Finally, it recognised that m
order to resolve the problem of war remnants, especially mines, it was

8

4 General Assembly Resolutions 289(IV) of 21 November 1949 and 387(V) of 17 ovember
1950.

5 General Assembly Resolution No. 529(V) adopted on 29 January 1952. See also Yearbook
of the United Nations, 1951, page 276.

6 The Agreement was concluded in Arabic and Italian languages. 0 English text is available.
7 Text of the Resolution is reproduced in The White Book, published by the Libyan Studies

Centre, 1981. page 15. .



necessa~y to convene an international conference on this problem and urged
the United Nations to take such an initiative.8

(ii) The Seventh Islamic Conference of Ministers for Foreign Affairs held at
Istanbul, 12-15 May 1976

The Conference recognised that the development of certain developing
countries had been impeded and threatened by the remnants of wars
especially mines still present in their fields. While condemning those States
who had neglected to remove the remnants of wars, particularly mines, the
Conference called upon them to assume responsibility for material and moral
dam~ge infli~ted upon t?e aff~cted countries and provide all possible help
a.nd information concernmg the areas in which mines were placed, including
site maps, and the types of mines, in view of their importance in supporting
efforts of the affected countnes to remove those destructive remnants. Finally,
it recommen~ed th~t concerted measures should be taken by all States to
convene an international conference to consider this problem.9

At its successive sessions, the Islamic Conference during the consideration
of this agenda item reiterated its recommendations in more or less similar
terms.

(iii) OAU and the League of Arab States

The Organisation of African Unity (OAU) ,and the League of Arab
States have also in their deliberations expressed concern over the problem
of remnants of war and extended full support to the various initiatives taken
to solve this problem ..

(iv) Consideration by the United Nations and the UNEP

, The recommendations of the Non-Aligned Ministers' Conference found
Its ec~o at the Thirtieth Session of the General Assembly, which by its
resolutI~n of 9 D~cember 1975 recognised that the development of certain
dev~lopmg co~ntnes ~ad been, impeded by the material remnants of war,
partI,cularly mines which continued to be present in their territories, It
cC.tlsldered that the colonialist powers which have neglected to remove those
mmes ,to ?e re~ponsible for any material or moral damage suffered by the
countnes 10 w~lch, such mines are placed, It called upon those States which
cr~ated that situation to compensate forthwith the countries in which such
mines were placed for any material and moral damage suffered by them
as a result ,there~f and to take prompt measures to give all information on
the, areas 10 wh~ch such mines had been placed and provide technical
assistance for their removal. Lastly, it requested the UNEP to undertake a
study of the problem of the material remnants of wars, particularly mines

8 Ibid, pp. 17-18,

9 Ibid pp 16-17.
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d their effect on the environment and to submit a report on the subjectan ..'. 10
to the General Assembly at ItS Thirty-first Session.

Following the request made by the General Assembly, the Executive
Director of UNEP convened a meeting of an advisorr group of experts, to

ist him in the preparation of such a study. On 9 April 1976, th~ Gov,erntng
ass cil of UNEP by its' decision 8O(IV) authorised the Executive Director
COUD • d b ki f .oceed with the preparation of an appropnate stu Y y see 109 10 ormat~on
to pr th Governments and taking into account the relevant work being
from e .' I ithdone in other forums. It reque~t~~ the Exec~ttv~. Dlfector to ,consu '. Wit
G rnments regarding the feasibility and desirability of convening an mt~r-

overnmental meeting to deal with the environmental problems of matenal
gove .' f envi I '

ants of war and provide assistance 10 the field 0 environmenta protection
remn . d ] heito those States, upon .re~ue~t, which, are .engag~ 10, pr~pa~lrg t elf own
programmes for the elimination of mines 10 their terrttones.

The Executive Director submitted an Interim Report to the General
Assembly at its Thirty-first Session in compliance with the request ma~e, at
the earlier session. The Interim Report stressed the need for obtaining
statistical data and other relevant material from the Governments and con-
templated preparation of guidelines which could cover both action to remedy
the environmental damage caused by existing material remnants of war and
ways of reducing such damage resulting from future conflicts,u

In its resolution 311111 of 16 December 1976, the General Assembly took
oote of the Interim Report and requested the UNEP to complete its study. "

The completed study, after approval by the Governing Council of UNEP"
at its Eighth Session, was submitted to the Thirty-second Session of the
General Assembly, At that session the General Assembly took note of the
Report and urged the Governments concerned to co-operate with the Executive
Director of the UNEP to further promote the work in this area.

For the next five years there was hardly any progress. The Executive
Director of UNEP continued his efforts to seek the views and observations
of 'all States.

At its Thirty-seventh Session, the General Assembly while considering
this item requested the Secretary-General, in co-operation with the Executive
Director of UNEP, to prepare a factual study on the problem of remnants
of war, particularly mines, which should include an analysis of the following
aspects of the problem :

"(a) The economic and environmental problems experienced by develop-
ing countries affected by remnants of war, the loss of life and
property they have suffered, their specific demands in this respect

10 General Assembly Res. 3435(XXX), adopted on 9 December 1975.
11 UNEP/GC/84 and UNEP/GC/84/Add I.
12 See General Assembly Document N31/210.
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13 General Assembly Resolution 37/215, adopted on 20 December, 1982.
14 General Assembly Doc. N38!383.
15 General Assembly Resolution 38/162,adopted on 19 December 1983.

16 General Assembly Resolution 39/167,adopted on 17 December, 1984.
17 General Assembly Resolution 40/197,adodpted on 17 December 1985.
18 General Assembly Doc. N42/S14.
19 The White Book was published by the Libyan Studies Centre in 1981.

and the extent to which the responsible States are willing to
compensate the affected States and to assist them in solving the
problem;

The legal status of the problem;
The international co-operation required to solve the problem;

The role of the United Nations in this regard, including the possibility
of convening a conference under the auspices of the United
Nations.,,13

Following the recommendations of the General Assembly, the Executive
Director of the UNEP, by his letters dated 15 and 18 April 1982, requested
the Governments to provide the relevant information. He also convened a
high level expert meeting at Geneva from 25 to 28 July 1983. The expert
group dealt with the issues concerning economic, environmental and legal
aspects of remnants of war and prepared a study entitled Explosive remnants
of conventional war. The study besides surveying the various aspects of the
problem suggested the areas of international co-operation, including the role
of the United Nations. In the concluding part, several recommendations
were made for urgent remedial action on the problem of material remnants
of war. This study was attached to the Report of the Secretary-General
submitted to the General Assembly at its Thirty-eighth Session.14

At the Thirty-eighth Session, the General Assembly inter alia requested
the Secretary-General, in co-operation with the Executive Director of the
UNEP, to continue to seek the views of States on the recommendations
contained in Section VIII of the study annexed to his report submitted at
the previous session and report to the General Assembly at its Thirty-ninth
Session on the results of his consultations with the States concerned. IS

(b)

(c)

(d)

the aim of concluding without undue delay, agreements for the solution of
16 'those problems.

At its Fortieth Session, the General Assembly once ~ain reques.ted the
S cretary-General to continue his efforts with the co~ntr~es responsible for
~ t'n the mines and the affected developing countnes 10 order to ensUf..f

fh:n ~~lementation of the relevant resolutions of the General Assembly.

Pursuant to aforesaid resolution, the Secretary-General. re~uested .all
bers and non-members of the United Nations to furnish Informatlon

~a!~:~~gard. However, in view of the limited response and the lack. of
information, the Secretary-General in his report to the Forty-seC?nd Se~lOn
observed that "in these circumstances, the Secretary-General .IS not 1o. a

iti to evaluate the actual situation and needs of the developing countnes
POSI on 18
affected."

At the Thirty-ninth Session, the General ~ssembly regretted that no
concrete measures had been taken to solve the problem of remnants of war
despite the various resolutions and decisions adopted thereon by it and the
UNEP. It reiterated its support for the just demands of the developing
countries affected by the planting of mines and the presence of other
remnants of war in their territories for compensation and for complete
removal of those obstacles by the States that implanted them. It requested
the Secretary-General, in co-operation with the UNEP and other organisations
of the United Nations system, to collect all information on expertise and
available equipment, so as to evaluate, on request, the actual needs of the
developing countries affected and to assist those countries in their efforts
to detect and clear material remnants of war. While requesting all States
to co-operate, it called upon those developed countries directly responsible
for the presence of remnants of war to intensify bilateral consultations with

(v) Further Initiatives by the Libyan Govemment

(a) Studies by the Libyan Studies Centre
Apart from raising the issue at various international fora, the. ~~b~an

Government has been making relentless efforts at the ~atio~al .Ievel.by inmatmg
studies and organising conferences. A significant step 10 this direction has been
the establishment in Tripoli of a Centre for Studies and R~searches on the
Libyan Struggle against the Italian Invasion (the Libyan Studies Centre).

The Libyan Studies Centre has been instrumental in cO.llecting and
disseminating information concerning the losses suffered by the Libyan peo~le
during the colonial regime. One of its main functio~s has been to .orgamse
international conferences and exhibitions dealing With the past history of
the Libyan Jamahi~iya. Besides ~stablishin~ a perman,~n~exhibition .in Tripoli,
the Centre organised International Seminars on Libya - History and
Revolution" in Rome in 1981 and "the consequences of war damages and
international responsibility" in Geneva in April 1981, respectively. The Centre
also brought out The White Book;19which gives valuable information ~bout
the damages suffered by the Libyans and the efforts made by the Llb~an
Government both at the national and international levels to draw the attention
of the international community.

In 1982, the Libyan Studies Centre effected a statistical survey in various
municipalities of the Jamahiriya to collect the information on the damages
suffered by the Libyan people as a result of colonialism and its residues
since 1911. It was contemplated that the survey would cover a~y type. of
damage suffered by the Libyan people due to the Italian aggression, which
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The symposium was chaired by a well known Swiss, Dr. Victor Umbricht,
a member of UNIT AR's Board of Trustees, and was attended by more
than 70 experts from all parts of the world. The participants held extensive
discussions on various issues which were summed up by the Chairman as
follows

1. Most participants felt that the Symposium proved useful and timely,
in terms of the extensive documentation submitted as well as of'
the exchange of views which was conducted on a scientific and
sober basis.

2. In accordance with the objectives of the Symposium, participants
did indeed explore ways and means for solving the problem of
material remnants of war, particularly mines. However, the views
-on the legal ground for solutions differed substantially.

3. The gravity of the situation posed by material war remnants for
the countries concerned was recognized, particularly in the field of
human and economic losses. Technical assistance, information,
financial resources and time were needed to tackle the problem
effectively. It was recommended that a start should be made without
delay and in appropriate form, preferably in the context of further
UN action.

4. Specialized personnel, equipment and know-how in the field of mine
clearing do exist and could be made available.

5. International co-operation between the States concerned, both at
the bilateral and the multilateral levels, was desirable to carry out
the efforts of members of the international community to put an
end to the remnants of war. In this context, various suggestions
intended to help advance practical and concrete solutions were
considered, mainly within the framework of the UN. -

6. Some measures envisaged might be taken by the United Nations,
under General Assembly Resolution 35n1 of 5 December 1980,
especially under paragraph 4.

7. Proposals in this regard were manifold, including designation of an
expert study group, setting up of appropriate machinery for the
provision of international and technical assistance, creation of an
international fund, etc.

8. T~ere was a useful exchange of views on the type of machinery
SUited for dealing with remnants of war. Suggestions under this
heading included the establishment of a task force, a UN subsidiary
ad hoc organ of the General Assembly or a special body within
the UN. It was felt, however, that the choice of the most suitable
machinery required further study.

9. In the light of the importance and urgency of the problem of
remnants of war in general and in Libya in particular, participants

began in 1911, as well as those which resulted from the use of Libyan
territory as "battle ground" by the European Powers during World War II,
in addition to the damages caused by that war. Finally, it would also make
an assessment of the continuous losses deriving from the lack of removing .
the war's residues.

In order to carry out this survey an Ad hoc "Committee for the studies
of compensation for damages caused by colonialism in the Libyan Territory"
was established.

The Ad hoc Committee faced many difficulties in determining the facts,
in estimating the size of the losses, and in establishing a legal basis for the
claims. It was pointed out that "the majority of the damages had been
caused during different historical periods, and that the reporting of cases
of death or of physical injuries or of destruction of properties - and the
factual documentation pertaining to them - had not been done either
during the Italian colonial period or during the Anglo-French occupation
or during the past regime" .20 The Ad hoc Committee prepared a very
detailed _questionnaire seeking frank information from the Libyan people
regarding all kinds of damages suffered by them. It also issued guidelines
for the persons deputed to collect such information.

At the first stage, the survey covered 100,000 families in various
municipalities of the Jamahiriya. There was some lack of response because
of shortage of public information. In addition, not much information was
available regarding those who were killed or had emigrated. The Committee
published Preliminary Results of its survey in October 1989.

The Ad hoc Committee's second stage of survey would cover about
5,00,000 Libyan families. It is hoped that on the basis of this survey it
would be possible to make a good assessment of human and material
damage suffered by the Libyan people.21

(b) Symposium on the material remnants of the Second World War
in general and in Libya ill particular

This symposium was organised jointly by the United Nations Institute
for 1.'raining and Research (UNITAR) and the Libyan Institute of Diplomatic
Studies. It was held in Geneva from 28 April to 1 May 1981. The purposes
of the symposium were :

(1) to discuss in an objective manner, the historical, economic, technical,
legal and humanitarian aspects posed by material remnants of war;
and

(2) to explore ways and means for solving the problem in an international
context.

20 Preliminary Results published by the Libyan Studies Centre, October 1989, page 11.
21 /bid, page 9.
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in the Symposium urged that the Chairman should inform the
Executive Director of UNIT AR, at an early opportunity, of the
discussions in the Symposium and convey its wish that the Executive
Director of UNIT AR should bring the views expressed and the
various suggestions made both in the documents and in the course
of the debates to the attention of the Secretary-General of the
United Nations".22

5. Commitment by the Italian Government to pay compensation for
the crimes committed by the Italian colonialism against the Libyan
Arab people."

The participants issued the following recommendations :

"1. To declare 25th October of every year an International Day for
Solidarity with the deported Libyan Arabs.

2. In the context of considering colonialism as international crime the
participants call to form an international tribunal to prosecute this
crime and to remove its effects.

3. To call upon the world organizations, universities, research centres
and human rights committees to organise an international conference
on adoption of the principles of compensation for the effects of
colonialism. It will be useful that such conference issues a recom-
mendation to establish an institute of comparative studies of various
forms of colonialism.

4. To move to hold a special session of the UN General Assembly
on the principle of removing the effects of colonialism and com-
pensation to' the colonised peoples.

5. To form a follow-up Committee in order to continue the efforts to
implement the recommendations made by this Seminar."

(c) International Seminar on Libyan Exiles Deported to Italy

The Libyan Government organised an International Seminar on Libyan
Exiles deported to Italy. This Seminar was held in Tripoli from 25 to 27
October 1989. The topics for discussion at the Seminar included

• Issue of the Libyan exiles - facts and dimensions;

• Deportation of man from his homeland is a crime against the human
race;

• Role of the public opinion and international organisations in facing
this crime and the need to adopt an international rule to punish the
colonising powers in order to maintain security and peace.23

The participants declared that the elimination of the vestiges of the
Italian colonialism in Libya is an international issue which does not concern
only the relations between Libya and Italy but also the whole international
community.

They expressed their full support to the demands of the Libyan Arab
people and urged the Italian Government to respond to these just demands :

"1. To provide information about the Libyan exiles who did not return
to their homeland;

2. To provide information about the circumstances in which the depor-
tation took place and the treatment they were met with as well as
to hand over all documents related to the issue to the Libyan
authorities.

3. To compensate those Libyan exiles who are still alive and the
families of those who died for the moral and material losses they
suffered from.

4. To provide information about the circumstances of their death and
place of their burial and to return their sacred remnants to their
homeland.

Part v II

Survey of Legal Developments related to the Issues referred to in the Memoran-
dum of the Libyan Government

Amo~g the items set out in the Memorandum submitted by the Government
of the Libyan Arab Jamahiriya, the issues concerning freezing of assets of
!he developing countries have been examined at some length by the' AALCC
10 the context of its work on Jurisdictional Immunities of States and their
Prope~ty. Further, an item "Deportation of Palestinians in violation of In-
t~rnatIonal Law, particularly the Geneva Convention of 1949" has been on
~~ ag~da sin~ the Twenty-seventh Session held in Singapore in March
exa·' dethstudles prepared by the Secretariat on both these items have

nune e related legal issues.

& Against this background, the examination of legal issues concerning the
rererence made by the Liby G . . II . d .co . an overnment IS essentia y restncte to Issues

ndcernmgremnants of war and the Libyan exiles A brief reference is also
ma e to the obligation . .. Im, .archa I' . concernlOg restitution 0 manuscripts, documents and
work eo~~ ~bJects .. As for the responsibility of States, a review of the
this S1lr\I e nternahonal Law Commission in that respect is included iney.

22 The Material Remnants of the Second World War in general and in Libya in particular;
published jointly by UNITAR and the Libyan Institute for International Relations, New
York, 15 August, 1983, pp. 89·90.

23 Press Release issued by Libyan People's Bureau, New Delhi, 25 October 1989.
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(i) Applicability of the Laws of War
The Laws of War, like most other branches of international law, had

their origin in custom. There is ample evidence to show that in ancient
times the conduct of wars was much more organised than in the modern
times. Since the Middle Ages the religious and theological dictates had their
distinct influence on these developments. In the second-half of the eighteenth
century, the process of replacing the customary practice into conventional
norms commenced, particularly, in the matters concerning the method and
instruments of war. The first such attempt in regard to land warfare was
the conclusion of the Geneva Convention on August 22, 1864 concerning tile
amelioration of the condition of soldiers wounded in armies in the field. It
was followed by the Declaration of St. Petersberg in 1868 which forbids the
use of explosive bullets. As regards the warfare on sea, the Declaration of
Paris of April 16, 1856 was the first achievement. Subsequently, the Brussels
Declaration of 1874 and the Convention relating to the Laws and Customs
of War on Land adopted by the Hague Conference in 1899 were other two
major developments. The real breakthrough, however, came in 1907 when
as many as 13 international conventions were adopted by the Second Hague
Peace Conference.24 Subsequently, the four Geneva Conventions concluded
in 1949 and its two protocols of 1977 further elaborated and updated many
of these provisions in the light of new ,developments.25

3. It is prohibited to employ methods or means of warfare which are
intended or may be' expected, to cause widespread, long-term and
severe damage to the natural environment."

The Hague Convention Relative to the Laying of Automatic Submarine
Contact Mines, No. 5 of 1907, laid down the rules and precautions for
eJJlploying unanchored automatic contact mines. It prohibited laying of auto-
matic contact mines off the coasts and ports of the enemy with the sole
object of intercepting commercial shipping.27 At the close of the war, the
States responsible for laying the mines, were obliged to remove these mines
without delay and notify their position to the affected States.

(ii) Convention on Prohibition or Restrictions on the Use of certain Conventional
Weapons which may be deemed to be Excessively Injurious or to have
Indiscriminate Effects, New York, 10 April 1981

This Convention was adopted at the United Nations Conference on
Prohibition or Restrictions on the use of certain Conventional Weapons
which may be deemed to be Excessively Injurious or to have Indiscriminate
Effects held in Geneva from 10 to 28 September 1979 and from 15 September
to 10 October 1980.

The Convention, among other things, reaffirms the two principles of
international law namely, that the right of the parties to an armed conflict
to choose methods or means of warfare is not unlimited and the employment
in armed contlicts of weapons, projectiles and materials and methods of
warfare of a nature to cause superfluous injury or unnecessary suffering is
prohibited.

The Convention and the Protocols annexed to it prohibit the use of
any weapon the primary effect of which is to injure by fragments which in
the human body escape detection by X-rays (Protocol I). Further, it prohibits
the use of booby-traps, intended to cause superfluous injury or unnecessary
suffering, as well as any booby-traps that are placed perfidiously (Protocol
II). The Protocol on Prohibitions or Restrictions on the use of Mines,
Booby-traps and other devices, including mines laid to interdict beaches,
waterways crossings or river crossings. However, it does not apply to the
use of ship mines at sea or in inland waterways. They continue to be
~overned under the Hague Convention of 1907. It restricts laying of mines
tn the populated areas and provides for precise recording of mined and
~~~-~rapped areas ~nd p~bIication of such information as soon as the
oSl1~ll1escease . .'t enVisages lOternational co-operation regarding the removal

of ml~efiel~, mmes and booby-traps, exchange of technical information and
matenaI assistance and joint operation in appropriate circumstances.f

.' (a) The Laying of Mines

(i) The Hague Regulations and 1977 Protocol

One of the fundamental principles recognised in the Hague Regulations
of 1907 was that the right of parties engaged in an armed contlict to adopt
means of injuring the enemy is not unlimited.26 This has been reaffirmed
in Article 35 of the 1977 Protocol which lays down the three basic rules
namely:

"1. In any armed contlict, the right of the parties to the contlict to
choose methods or means of warfare is not unlimited.

2. It is prohibited to employ weapons, projectiles and materials and
methods of warfare of a nature to cause superfluous injury or
unnecessary suffering.

24 Oppenheim 1.. "International Law-A Treatise" Edited by H, Lauterpacht. Seventh Edition.
1955, Volume II, pages 226-231.

25 Detailed comments on the 1949 four Geneva Conventions and its Additional Protocols of
1977 are made in the Commentary on tile Additional Protocols of 8 JUlie 1977 to the
Geneva Conventions of 12 August 1949, published by the International Committee of the
Red Cross, Geneva, 1987,

26 Article 22 of the Hague. Regulations of 1907.

27 Articles 1, 2 and 5 of the Convention,

28 ~ text of the Convention is reproduced in Status of Multilateral Arms Regulation and
Disorrntlrnenl Agreements, United Nations, New York, Second Edition, 1982, pages 153-164.
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(b) Information Concerning Missing and Dead Persons
The Hague Regulations respecting the Laws and Customs of War on

Land annexed to the Hague Convention II of 29 July 1899, and the Hague
Convention IV of 18 October 1907, (Article 14 and 19) and the Geneva
Convention of 6 July 1906, (Articles 3) dealt with the matters concerning
missing and dead persons. Articles 32 to 35 of the 1977 Protocol I further
elaborate these general principles. Article 32 recognises the right of families
to know the fate of their relatives. Article 33 provides for collection and
transmission of information concerning missing persons. Article 34 is concerned
with the remains of the deceased. It lays down provisions concerning respect
for remains and gravesites and in that respect contemplates conclusion of
bilateral agreements for access to and maintenance of gravesites and return
of the remains.

(c) Protection of Civilian Population and Civilian Objects

The Annex to the IV Hague Convention of 1907 deals with the matters
concerning military occupation. The territory is considered occupied when
it is actually placed under the authority of the hostile army. However, the
occupying forces are obliged to follow certain rules concerning maintenance
of public order, protection of the lives of the population and respect for
the laws of the occupied country (Article 43). The 1949 Geneva Convention
for the Protection of the Civilian Population in Time of War further elaborates
the protection enjoyed by the civilian population. Article 27 of the Convention
provides that persons on occupied territory have the right to enjoy respect
for their person, family rights and religious connections, and the occupying
powers must always treat the civilian population humanely and protect them '
against any acts of violence, intimidation and insults. Moreover, Article 31
provides that "no physical or moral coercion should be exercised against
the population of an occupied territory, in particular in order to obtain any
kind of information from \ them. Article 49 prohibits forcible transfer and
deportation of persons regardless of motives from occupied territories to
the territory of any other States .

.Pr.otocol I of 1977 reaffirms the provisions concerning the protection
of victrms of armed conflicts and supplements measures intended to reinforce
their application. Further, it stresses that "the provisions of the Geneva
~onven~ions of 12 August 1949 and of this Protocol must be fully applied
m. all circumstances to all persons who are protected by those instruments
Wlth~ut any adverse distinction based on the nature or origin of the armed
conflict or on the causes espoused by or attributed to the parties to the
Convention.,,29

29 Preamble of the 1977 Protocol I.
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d) Claims for Compensation for lite Losses Caused by War
( . d '1

al the conquest and annexation of territory 0 not ental anyIn gener , Hbr tion to compensate for the damages caused by war. ?wever,
legal olga Iveral precedents and judicial decisions where such claims for
there are .se have been awarded. As early as 1871, Great Britain and the
co~peednsaSbOtn agreed to appoint a Commission to deal with claims for war
Unat ta es . . duri th. ed by subjects or citizens of the respective parties unng e
l~w:st~arlY, a Commission was e~blished for dealing with claims
CIVIl..' f France and United States. Although, most of these cases
by CltlZCns 0 . .di .. h the claims made by the neutrals and the foreigners resi mg in
dealt Wit .' id I' d d t

territory such examples did set certain gui e ines an prece en s.
the enemy ,

. I 3 of the Hague Convention IV stipulates that "A belligerent
Artie e . . . (H » R I' h IIhi h violates the provtsrons of the said ague egu ations sa,

if
parhtywcasecdemands be liable to make compensation. It shall be responsible
the ' . f' df "for all acts committed by persons forming part 0 ItS arme orces.

In addition to this Hague rule, Treaties of. Peace .~oncluded after ?oth

F· t d Second World Wars provided for indemnities and reparations.
irs an .' 9 id d fF example the Treaty of Peace With Germany 10 191 provi e or

eompensation for part of the loss and dama.ge inflicted by her and her
allies during the First World War. Under Artlcl~ 231 of the. Peace Treaty,
Germany was held responsible to pay compensation for causing all the lo~s
and damage to which the Allied and Associated Governm~nts and their
nationals have been subjected as a consequence of the war Imposed upon
them by the aggression of Germany and her allies.31 Further, Germany was
also held responsible "to make compensation for all damage d~ne to the
civilian population of the Allied and Associated Powers and to then property
during the period of the belligerency of each as an Allied or Associated
Power against Germany, by such aggression by land, by sea and from ~he
air, and in general all damages as defined in Annex I". An Inter-Alhed
Commission known as 'Reparation Commission' was established by the Treaty
to determine the amount of compensation payable and to supervise the
payment.32

Another example in this context is the Treaty of Peace with Italy of
1947. The Allied Powers-except Soviet Union, established their claims to
general reparations to the proceeds of the Italian property retained in their
territories. Italy, as stipulated in Article 75 of the Treaty also accepted the
principles of the United Nations Declaration of 5 January 1943, relating to
property looted by the Axis Powers and agreed to return property removed
from the territory of any of the United Nations.

30 ~3Giks V. The Republic of France, Pitt Cobet. Cases and Opinions on International Law,
,p.259.

31 Oppenheim L, op. CiL, pp. 592-95.
32 Ibid.
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(e) War Crimes I Assembly by its resolution 95(1) in December 1946 "reaffirmed the
Genera . . f h N b. . les of internatIOnal law recogmsed by the Charter 0 t e urem ~rg
p":~C1p I and the Judgement of the Tribunal and directed the formulatIOn
Tn

th
uoa rinciples with a view to their subsequent codification in the context

of ese P. . h d'ty fral codificatton of offences against t e peace an secun 0
of a gene . . . . 36

ki d or in an IOternattonal criminal code.
man 10

(ii) codification by the International Law Commis~ion
. . Ies 0'£ International Law recognised in the Chaner of the Nuremberg

Prlncrp"" 'J •
Tribunal and in the Judgement of the Tribunal

The General Assembly, by its Reso!ut~on 177(11) of 21 Nove~b~r 1947,
ested the International Law CODlDllSSlOnto formulate the Pr~nclples of

reqI u tl'onal Law recognised in the Charter of the Nuremberg Tribunal and
nterna .. k hi t . fin the Judgement of the Tribunal. The Commission too up t I~ opic or

'deration at its First Session and completed the work at Its Second
consi . I bmitted hSesssion in 1950. The text of the formulations was ater su rmtte to t e
General Assembly. The General Assembly decided to send the text ~o .the
Member Governments for their comments and requested the Comml~SlOn,
in preparing the draft Code of Offences ~gainst the Peace and Secunty of
Mankind to take into account the observations of the Governments on these

, 37
formulations.

The formulations laid down seven principles. Although directed to in-
dividuals States do incur certain obligations in respect of the acts of commission
or omission of their officials. Principle VI sets out the list of crimes which
are punishable under international law. One of them is war crimes dealing
with the violations of the laws or customs of war which include, but are
not limited to murder ill-treatment or deportation to slave-labour or for, ,
any other purposes of civilian population of or in occupied territory; murder
or ill-treatment of prisoners of war, of persons on the sea, killing of hostages,
plunder of public or private property, wanton destruction of cities, towns,
or villages, or devastation not justified by military necessity. Further, Principle
VI provides the list of crimes against humanity which include : murder,
extermination, enslavement, deportation and other inhumane acts done against
any civilian population, or persecution on political, racial or religious grounds,
when such acts are done or such persecutions are carried on in execution
of or in connection with any crime against peace or any war crime.38
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(i) 77le Nuremberg Tribunal
During the Second World War, the attrocities, massacres, executions

and killings of hostages and the civilian population in the occupied territories
were of such a high magnitude as had never been seen in the history of
human civilization. The Allied Governments took a joint decision to punish
the war criminals. First, it was announced in their Moscow Declaration of
30 October 1943 and subsequently an Agreement for the Prosecution and
Punishment of the Major War Criminals of the European Axis Powers was
concluded on 8 August 1945.33 Pursuant to this Agreement an International
Military Tribunal was established in Nuremberg. The jurisdiction and other
functional details were set out in the Charter annexed to this Agreement.

Article 6 of the Charter, defining the jurisdiction of the Tribunal, stated
that:

"The following acts, or any of them are crimes coming within the
jurisdiction of the Tribunal for which there shall be individual responsibility :

(a) Crimes against peace : namely, planning, preparation, initiation,
or waging of a war of aggression, or of a war in violation of
~ternational treaties, agreements, or assurances, or participation
10 a common plan or conspiracy for the accomplishment of any
of the foregoing;

(b) War crimes: namely, violations of the laws or customs of war. Such
violations shall include, but not be limited to, murder, ill-treatment
or deportation to slave labour or for any other purpose of civilian
population of or in occupied territory, murder or ill-treatment of
pnsoners of war or persons on the seas, killing of hostages, plunder
of public or private property, wanton destruction of cities towns

'11 ' ,or VI ages, or devastation not justified by military necessity;

(c) Crimes against humanity : namely, murder, extermination enslave-
~e.n.t, deportati?n, and other inhuman acts committed a~ainst any
cIVl~I~n population, before or during the war, or persecutions on
political, racial or religious grounds in execution of or in connection
with any crime within the jurisdiction of the Tribunal whether or
not in violation of the domestic law of the country' where per-
petrated.,,34

This Agree~ent, although initially was concluded among the four States,
nam~ly, ~he United States, the United Kingdom, France and the Soviet
RUSSia, nmeteen more States adhered to the Agreement.35 Subsequently, the

Bel~um, Ethiopia, Australia, Honduras, orway, Panama, Luxembourg. Haiti. ew Zealand,
India, Venezuela, Uruguay and Paraguay.

36 Oppmhdm, op. cis; page 582.
37 See 24TheWork of The International Law Commission, United Nations, New York, 1980,

pp. -25.
38 Ibid, pp. 116-117.

33 Ibid., p. 578.
34 Ibid, pages 578·579.
35 These included : Greece, Denmark, Yugoslavia, the Netherlands. Czechoslovakia, Poland,
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(lii) Draft Code of Crimes against the Peace and Security of Mankind

The International Law Commission took up the preparation of a draft
Code of Offences against the Peace and Security of Mankind in 1947 and
completed its work in 1951. The Draft Code was subsequently modified in
1954?9

The revised Draft Code, like the Nuremberg principles, contemplated
the responsibility of individuals for any offence against the Peace and Security
of Mankind. Article 2, paragraph 11, enumerated the acts or offences against
the Peace and Security of Mankind, which among others include : "inhumane
acts such as murder, extermination, enslavement, deportation or persecutions,
committed against any civilian population on social, political, racial, religious
or cultural grounds by the authorities of a State or by private individuals
acting at the instigation or with the toleration of such authorities.',4()

Thereafter the General Assembly at its Thirty-second Session in 1977,
decided to consider an item entitled "Draft Code of Offences against the
Peace and Security of Mankind,,41 as a separate item. The General Assembly
by its resolution 36/106 invited the Commission to resume its work with a
view to elaborating the Draft Code of Offences against the Peace and
Security of Mankind.42 By resolution 42/151 of 7 December 1987, the General
Assembly, on the recommendation of the Commission amended the title of
the topic to read "Draft Code of Crimes against the Peace and Security
of Mankind".

At its Thirty-fourth Session in 1982, the Commission appointed Mr.
Doudou Thiam as Special Rapporteur, who submitted his six successive
reports from 1983 to 1988. Until this stage of its work, the Commission
adopted provisionally the following articles and commentaries there on :

1. Definitions; 2. Characterization; 3. Responsibility and Punishment; 4.
Obligation to punish or extradite; 5. Non-applicability of statutory limitations;
6. Judicial guarantee; 7. Non-bis in idem; 8. Non-retroactivity; 9. Responsibility
of the Superior; 10. Official position and criminal responsibility; and 11.
Aggression 43 I

During the Forty-first Session of the Commission in 1989, the Special
Rapporteur submitted his Seventh Report on this topic, which among other
things proposed recast of the draft articles on war Cl imes and crimes against
humanity (Article 13: War Crimes and Article 14: Crimes against Humanity).44

39 Ibid, pp. 31-32.
40 Ibid, pp. 117-119.
41 Official Records of the General Assembly,Thirty-secondSession,
42 General Assembly resolution 36/106adopted on 10 December, 1981.
43 Report of the International Law Commission on the work of its Forty-first Session, 1989,

General Assembly Official Records, Forty-fourth Session Supplement o. JO(N44110),
pages 130-13l.

44 Ibid, page 131.

As to the crimes against humanity, Article 14 listed the following crime.s
Genocide; Apartheid; Slavery and other fo~ms of forced labour; expul~lon
of population, their fo~cibl~ t~a."sfer, other ~uma~ .acts co~mltte~ .agamst
any population or against individuals on SOCI:U, pohtlcal,. ra~lal, religious .'or

ltural grounds, including murder, deportation, exterrmnation, persecutioncu . f . I'd the mass destruction of property; attack against assets 0 vita Importancean .
including the human environment.

During its Forty-second Session in 1990, the Commission consid~red the
Eighth Report of the Speci.al Rappo~t~ur. That. report was set out 10 three

arts. Part I and II dealt with complicity, conspiracy \ complot~, and ~ttempt;
p d illicit traffic in narcotic drugs. Part III contained a questionnaire
an f' I C' . I C 45report" on the Statute 0 an Internationa nrmna ourt.

(d) Non-Applicability of Statutory Limitations to Crimes against Peace and
Security of Mankind

It has been observed that "in international law, the application of
statutory limitations is not recognised in the writings of jurists. One would
also seek it in vain in the Conventions and declarations that appeared before
or after the Second World War".46 As for the international law, it would
be pertinent to quote the recommendation of the Council of Europe which
invited member governments "to take immediately appropriate measures for
the purpose of preventing that, by the application of the statutory limitation
or any other means, crimes committed for political, racial and religious
motives before and during the Second World War, and more generally
crimes against humanity, remain unpunished.',47 On the similar lines, the
United Nations adopted an international convention on 26 November 1968.

The Convention on the Non-Applicability of Statutory Limitations to
War Crimes and Crimes against Humanity came into force on 11 November
1970.48 In its preamble, the Convention recognised that none of the solemn
declarations, instruments or conventions relating to the prosecution and
punishment of war crimes and crimes against humanity made provisions for
a period of limitation. Article 1, while reaffirming this principle stipulates
that no statutory limitation would apply to the following crimes, irrespective
of the date of their commission :

(a) War crimes as they are defined in the Charter of the International
Militarr Tribunal, Nuremberg, of 8 August 1945 and confirmed by
resolutIOns 3(1) of 13 February 1946 and 95(1) of 11 December
1946 of the General Assembly of the United Nations, particularly

45 For detailed analysisSee Document o. AALCC/xXX/Cairo/1991/1,pp. 49-65.
46 See Yearbook of Imemo . I L . .
47 Ibid. tIOna ow COmmlSSIOn,1986 Volume If, Pan One, page 72.

48 Full text of the Con . .
venhon IS reproduced in United Nations Treaty Series, Vol.. 754, 1970.
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(e) Obligation concerning Restitution of Manuscripts, Documents and
Archaelogical Objects

~t may be recalled that the General Assembly at its Twenty-eighth
Session, at the request of Zaire had considered this matter, While affirming
that "the ~rompt restitution to a country of its objects of art, monuments,
museu~ pieces, manuscripts and documents by another country, without
charge IS calculated to strengthen international cooperation, it also recognised
"the special obligation in this connection of these countries which had
access to such valuable objects only as a result of colonial or foreign
occupation.',s1

It may ~lso be mentio?ed that earlier in 1970, the UNESCO had adopted
an In~e~natlonal Convention on the Means of Prohibiting and Preventing
the Ilh~lt Import, Export and Transfer of Ownership of Cultural Property" ,52
:'olloW1~g the adoption of the Convention, the UNESCO constituted a
Committee of Experts to study the Question of Restitution of Works of

Art which ,subsequently was named as the Inter-governmental Committee
for ,Promot~ng, the, Return of C:u!tural Property to its Countries of Origin
or Its ,RestitutIOn In case of Illicit Appropriation," The Inter-governmental
Committee formulated a set of recommendations which inter alia envisaged

(f) State Responsibility

(i) Historical aspect
Legal issues concerning State responsibility are beset :with m~ny com-
, . It is a vast subject covering several aspects of international law

pleXlues. , . . h h till' t
and controversial in the sense that It Inv~lves Iss~es lW'er~ t erFe Sth exis s

eat divergence of views among the mternauona junsts, ur er~ore,f ., of the Permanent Court of Justice and its successor, the international
C:o~; International Justice, and the awards ~f Arbitral Tribunals do not
provide a clear-cut position on many of these Issues,

To begin with, in the traditional sense, State responsibil~ty :was considered
main'v in respect of "injuries to aliens" and. ce~~ain legal p.n?clples developed
under the rubric "duty to make reparation for the .InJury c~use~. For
example, the Committee of Experts for the Progressive Codification ,of
International Law which was constituted by the League Assembly by ItS
resolution of 22 'September 1924, had State responsibility as one of the
topics for codification. The Committee was asked to ,examine, ,a~ong other
things, "whether, and in what cases, a State may be 1.lable ,~Ot3Injury caused
on its territory to the person or property o~ forelgn~rs " The famous
judgement of the Permanent Court of International Justice In ~he Cho.rzow
Factory case expanded the doctrine that "it is a principle of intemational
law that the breach of an en§j'gement involves an ,o~liga,tion to make
reparation in an adequate form", As observed: "No distinction was dra:wn
between civil responsibility and criminal responsibility (the idea of reparation
proper and the idea of punishment), because, strictly speaking, they were
an integral part of one and the same rule, namely, "the duty to make
reparation" for the injury occasioned,55 Furthermore, as pointed out, although
in the historical context, that "The history of the development of international
law on the responsibility of States for injuries to aliens is (thus) an aspect
of the history of "imperialism, or dollar diplomacy" .56

The end of the Second World War brought many profound changes in
the development of international law. The criminal responsibility of individuals
~ ~l~borated in war crimes trials and the recognition of human rights of
individuals had distinct influence over the development of international law
of State responsibility.

the "grave breaches" enumerated in the Geneva Convention of 12
August 194949 for the protection of war victims;

(b) Crimes against humanity whether committed in time of war or in
time of peace as they are defined in the Charter of the International
Military Tribunal, Nuremberg, of 8 August 1945 and confirmed by
resolutions 3(1) of 13 February 1946 and 95(1) of 11 December
1946 of the General Assembly of the United Nations, eviction by
armed attack or occupation and inhumane acts resulting from the
policy of apartheid, and the crime of genocide as defined in the
1948 Convention on the Prevention and Punishment of the Crime
of Genocide,50 even if such acts do not constitute a violation of
the domestic law of the country in which they were committed.

Under Article IV of the Convention, the State parties to the Convention
are obliged to undertake to adopt, in accordance with their respective
constitutional process, any legislative or other measures necessary to ensure
that statutory or other .lirnitations would not apply to the prosecution and
punishment of these crimes and that, where they exist, such limitations
should be abolished.

f bil ) d ltil t 1 operation and negotiations for thepromotion 0 I atera an mu I a era co
restitution of works of art,

53 See International Responsibility-Repon by F.e. Garcia-Amador, Special Rapporteur.
NCN4!96, 20 January 1956,page 9.

54 !bid, page 20.
55 Ibid, page 25,
56 Ibid, page 29,

49 United Nations Treaty Series; Vol. 75, p, 2.

50 United Nations Treaty Series, Vol 78, p. 277.
51 General Assembly Resolution 3187 (XXVIII) of 18 nee. 1973.
52 This Convention was adopted at the Sixteenth Session of UNESCO in 1970.
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(ii) Work of International Law Commission

Pursuant to the General Assembly Resolution 799 (VIII), the International
Law Commission, at its Seventh Session in 1955, decided to take up for
codification the item entitled "Principles of International Law governing
State Responsibility." The Commission appointed F.e. Garcia-Amador as
Special Rapporteur.

The Special Rapporteur submitted his first report in 1956. At the outset,
he observed that :

"the subject of responsibility has always been one of the most vast
and complex topics of international law; it would be difficult to .
find a topic beset with greater confusion and uncertainty. The cause
lies not so much in the dominant part played by political factors
in the shaping and developing of this branch of international law,
as in the glaring inconsistencies of traditional doctrine and practice.
Perhaps because of the existence and influence of extraneous factors
which are not always compatible with the law, artificiallcgal concepts
and principles have been evolved which often appear markedly
incongruent.,,5?

The Special Rapporteur traced the history of past efforts to codify the
topic under the auspices of the League of Nations, Inter-American bodies
and various private bodies.58 He submitted a detailed analysis of the legal
content and function of international responsibility. In his view, international
responsibility in the traditional sense and practice was regarded as a con-
sequence of the breach or non-performance of an international obligation,
the State being then under a "duty to make reparation" for the injury
occasioned. And, "in this sense, the term responsibility was identified with
the "liability" of municipal law". Further, he observed :

"Contemporary international law, however, similar in this respect
to municipal law, considers that the notion of responsibility covers
not only the duty to make reparation for damage or injury, but
also the other possible legal consequences of the breach or non-
performance of certain international obligations; the obligations in
question are those the breach of which is punishable. In the event
of the breach of obligations of this type, the immediate consequence
is criminal responsibility, which carries with it the punishment of
the offender; upon proof of criminal responsibility, in the proper
manner and form, the next consequence is reparation of the injury
caused to the victim or to his successors in interest.59

In other words, in the present stage of development of international
law, the term "responsibility" can include "both civil and criminal responsibility,

according to the nature of the obligation the breach or non-performance
of which gives rise to the responsibility.,,60

While pointing out the emerging trend of recognition given to the
'individuals' as the subjects of international law, especially in the field of
human rights, the Special Rapporteur emphasised that the individuals them-
selves must be recognised as having the right to bring international claims
with a view to obtaining reparation for injuries sustained.

The conclusion of the Special Rapporteur was submitted in the form
of "bases of discussion". Among other things, he suggested that the work
of codification on this topic should initially be limited to one aspect of the
topic, namely, the "responsibility of States for damage caused to the person
or property of aliens."

During the consideration of the Special Rapporteur's report by the
Commission, divergent views were expressed. Some members suggested that
the question of international criminal responsibility should not be considered.
The majority did not approve the idea that individuals could he regarded
as the possessor of international subjective rights and should have direct
recourse for their claims. Some members had reservations regarding the
possibility of taking the violation of a fundamental human right as a criterion
in establishing international responsibility for injuries to aliens. Some members
recognised the need to consider whether international responsibility was an
objective responsibility or a responsibility by reason of fault.

At the ninth session, the Special Rapporteur submiLted his second report
which dealt with the matters concerning responsibility of the State for injuries
caused in its territory to the person or property of aliens. The report
contained a preliminary set of draft articles which set out in Chapter II
"Acts and omissions of organs and officials of the State." Chapter III dealt
with the violation of Fundamental Human Rights.61

During the consideration of the Second Report by the Commission,
O?ce ~gain divergent views were expressed. The Special Rapporteur submitted
hIS thlr~, fourth, fifth and sixth reports at the successive sessions elaborating
~he baSIC the~e of his approach. The Commission, however, could not

evote more lime for the discussion on these reports.

19611n~ursuance. o~the General Assembly resolution 168(XVI) of 18 December
, t ~ C~mmlsslon at its fourteenth session in 1962, discussed the matters

concernlOg Its future Work programme on the topic of State responsibility.

T~e .Commission established a Sub-Committee with a view to prepare
; p[.e ~mlOary report on the scope and approach of the future study. The
u:-\:~n7 Report was consid~red by the Commission at its fifteenth session

. t was agreed that (I) Priority should be given to the definitions
57 Ibid, page 3.

58 Ibid, pages 8-18.
59 Ibid, page 19.

60 I6id.

61 See AICN41106.



of the general rules governing the international responsibility of the State;
and (ii) in defining these general rules, the experience and material gathered
in certain special sectors, especially that of responsibility for injuries caused
to the person or property of aliens, should not be overlooked and that
careful attention should be paid to the possible repurcussions which develop-
ments in international law may have had on State responsibility. The Com-
mission also approved the suggestion of the Sub-Committee that the study
of the responsibility of other subjects of international law, such as international
organisations should be shelved. The Commission appointed Robert Ago as
Special Rapporteur.62

The Special Rapporteur presented his first report at the Twenty-first
Session of the Commission in 1%9, which contained a review of previous
work on codification of the international responsibility of States, including
the progress made by the Commission.

The Commission examined the report of the Special Rapporteur and
requested him to prepare another report containing a first set of draft
articles on the topic, the aim being "to establish ~n initial part of the
proposed draft articles, that conditions under which an act which is inter-
nationally illicit and which, as such, generates an international responsibility,
can be imputed to a State.,,63 It also laid down the criteria for the future
work which were summarised as follows :

"(a) The Commission intended to confine its / study of international-
responsibility, for the time being, to the responsibility of States;

(b) The Commission would first examine the question of the responsibility
of States for internationally wrongful acts. The question of respon-
sibility arising from certain lawful acts, such as space and nuclear
activities, would be examined as soon as the Commission's programme
of work permitted;

(c) The Commission agreed to concentrate its study on the determination
of the principles which govern the responsibility of States for
internationally wrongful acts, maintaining a strict distinction between
this task and that of defining the rules that place obligations on
States, the violation of which may generate responsibility;

(d) The study of the international responsibility of States would comprise
two broad separate phases, the first covering the origin of interna-
tional responsibility and the second the content of that responsibility.
The first task was to determine what facts and circumstances must
be established in order to be able to impute to a State the existence
of an internationally wrongful act, which as such, is a source of
international responsibility. The second task was to determine the

consequences attached by international law to an internationally
wrongful act in different cases, in order to arrive, on this basis, at
a definition of the content, form and degree of responsibility. Once
these tasks have been accomplished, the Commission would be able
to decide whether a third phase should be added in the same
context, covering the examination of certain problems relating to
what has been termed the "implementation" of the international
responsibility of States and questions concerning the settlement of
disputes with regard to the application of the rules on respon-
ibili ,,64SI 1 ity.

From 1973 to 1979 the Special Rapporteur presented his third to eighth
reports which also contained a set of draft articles, At its thirty-second
session, the Commission completed the first reading of 35 draft articles,
Part I of the draft dealt with "the origin of international responsibili~" and
Part II with "the content, form and degree of State responsibility."

In the meantime, the Commission appointed Mr. Willem Riphagen as
Special Rapporteur, From 1980 to 1985, the Special Rapporteur submitted
his first to sixth reports which mainly were concerned with draft articles
related to Part II, The Seventh Report, submitted at the thirty-eighth session
in 1986, formed Part III dealing with "the settlement of disputes and the
implementation of international responsibility". The Report also examined
the relationship between the three parts of the draft articles, including the
inter-relationship between : (i) the source and content of primary rules; (ii)
the "secondary" rules of State responsibility; (iii) the machinery for im-
plementation; and llv) the actual "force" of the machinery as elements of
one system of law.

, At its thirty-ninth session, the Commission appointed Mr. Gaetano Arangio
Ruiz as a new Special Rapporteur. At the fortieth session, the Special
~apporteur submitted his preliminary report.67 However, due to lack of
time, the Commission could not consider the report.

At t~e,forty-first session in 1989, the Commission {ook up for consideration
the preliminary report of the Special Rapporteur and deferred consideration
of hIS second report.

d Ii~~g its forty-second session in 1990, the Commission focussed its
e rations on the second report. The second report consisted of five

~~rt,s a~d dealt with issues such as (i) Moral injury to the State and the
rstinctinn between satisfaction and compensation; (ii) Reparation by
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62 The Work of International Law Commission, United Nations. New York. Third edition,
1980, pp. 80-81.

63 Ibid, pp. 81-82.

64 Ibid, page 82.
M Yearbook of 1M Intemational Law trDocument N35110.

Commission, 1980, Vol. (Part Two), pp. 26-63,
66 Yearbook of the [lUenU1;iolU1lLaw Commission;

NCN-4/397 and Add r. 1986, Vol. II (Part One), Document

67 Document NCN-4/416 and Add r.
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equivalent; (iii) Satisfaction (and punitive damages); (iv) Guarantee of n?n-
repetition of the wrongful act; and (v) the forms and degrees of reparation
and the impact of fault.68

It is evident from the foregoing brief survey of the legal developments
during the last hundred years that there exists some legal.foundation upon
which it can be possible to build up a framework concernmg the dut~ .and
obligations of the former colonial powers. One can~ot, however, ~e of,hvlOus
of the fact that the laws and practice of States during the colonial era were
not consistent and well-defined especially in the areas such as rights and
duties of occupying powers and the status of the colonial people. The Hague
Regulations, the 1949 Geneva Conventions and its Protocols hav~ to a ~reat
extent codified the humanitarian law and set out the rules of international
law applicable in the case of war and armed conflict.

As regards the law governing State responsibility, the initial attempt was
to restrict its foundation and thereby the rule itself. The International Law
Commission has been engaged in the codification of this topic for nearly
four decades. One common thread which runs through the deliberations in
the Commission over these long years is that because of the complexity of
the subject, it requires a thorough examination. In the context of the reference
made by the Libyan Government, it is encouraging to note that among the
draft articles on State responsibility, Article 19 in Part I concerning the
origin of international responsibility specifically deals with international crimes
and international delicts. Paragraph 1 of Article 19 stipulates that "An act
of a State which constitutes a breach of an international obligation is an
internationally wrongful act, regardless of the subject-matter of the obligation
breached". Further, in paragraph 2, it is stated that :

"An internationally wrongful act which results from the breach by a
State of an international obligation so essential for the protection of
fundamental interests of the international community that its breach is
recognised as a crime by that community as a whole constitutes an
international crime."

Part - III

Finally, as laid down in paragraph 3(b), an international crime may
result inter alia, from "a serious breach of an international obligation of
essential importance for safeguarding the right of self-determination of peoples,
such as that prohibiting the establishment or maintenance by force of colonial
domination."

General Observations
A study of the history of colonialism would reveal that the then colonial

powers had many things in common. First, in the wake of Industrial Revolution
in the West, there was a race among them to grab the territories and bring
them within their colonial jurisdiction and control. Secondly, ingeneous ways
were devised to govern these territories and exploit their valuable natural
resources primarily for the colonial powers' benefit. Thirdly, perhaps the
most important one, a clear distinction was drawn and perpetuated between
their own people and the people under the colonial domination as civilized
and uncivilized ones. It is, therefore, natural, that the development of in-
ternational law during the colonial era had the distinct bearings of the
attitude of colonial powers. It would be a stupenduous task to examine the
vast material available covering a period of over hundred years. Indeed, it
would amount to restatement of development of international law from a
different angle.

Issues concerning responsibility and accountability of former colonial
powers are of many and varied nature. In order to establish the basis of
their legal obligation, it would be necessary to go into the history of the

.. development of international law during the colonial period. The United
Nations, since its inception, has been instrumental in ending the era of
colonialism. The scores of international conventions, declarations and resolu-
tions adopted by the United Nations and its agencies have brought cheers
and hope among the peoples who had been under the colonial rule for
long years.69 While a good deal of success has been achieved towards the
implementation of these international instruments much remains to be done. 'to put nails to the coffin of colonialism and eradicate its last traces.

The problem of remnants of war is one such issue which continues to
h:unt many a developing countries for obvious reasons. The laws and customs
o war developed over the past one hundred years set out the broad
framework to establish the legal obligations and duties of States in this
resrt:ct. However, the loopholes and lacunae have resulted in defiance by
certain .States to fulfil their obligations and- carry out their duties in a
responsible manner.

68 For a detailed report on the consideration of this topic during the Forty-second Session,
see Doc. No. AALCC/XXX/Cairo/91/1, pp. 89-103.

(IJ See the Declaration 0 th .
(GA res 1514(XV) n e granting of Independence to colonial countries and peoples
Crime of G . of 14 Dec. 1960; Convention on Prevention and Punishment of the
Rights (G :.noclde (G.A res 260(1Il) of 9 Dec. 1948; Universal Declaration of Human
Eliminaf . 'f res. 217(IJI)A of. 10 December 1948; International Convention on the
Convent.lon

0 ~II Forms of Racial Discrimination, (GA. res 2106 (XX) of 21 Dcc. 1%5'
Ion against Torture a d h C I 'Pllnishme n ot er rueI nhumane or Degrading Treatment or

Internatio:~1 (G.A res 39146) of .10 Dec. 1984, and 'the Declaration on Principles of
8CXonlance .Law concerning Friendly Relations and Co-operation among States in
1970. With the Charter of the United Nations, (G.A. res. 2825(XXV) of 24 Oct.



It would be seen that the consideration of the issues concerning remnants
of war by the United Nations has a chequered history. Immediately after
the end of the Second World War, it was considered within the general
framework of assistance to newly independent countries for economic
reconstruction purposes. Since the 1970, when the environmental issues came
to the fore, the problem of remnants of war has been discussed in that
context. Because of the consistent demands from countries like Libya and
growing support from a large number of developing countries, especially
those who were at one time under the colonial regime, the United Nations
and the UNEP have made some efforts at least to identify the basic issues.

Today, the problem related to remnants of war is an international
problem. Its nature and dimension have been changing in accordance with
the methods and the weapons used in the wars. It has both immediate and
long-term impacts. As regards the long-term impact, not much attention has
been paid by the international community in general and the United Nations
and its Agencies in particular.

There are some developing countries whose economy and national develop-
ment plans have been crippled by the continued existence of the war
remnants, especially the left-over mines.

The colonial powers should not evade their accountability to tackle these
problems. It is their duty to co-operate with the concerned States and
assume the responsibility to provide technical and financial assistance.

Any bilateral approach is the best means to initiate negotiations to
arrive at any viable solution. Under an Agreement between Libya and Italy
signed at the People's Foreign Liasion Bureau, Italy has agreed to provide
comprehensive information and documentation on the fate of the Libyans
exiled during the colonial era, whether they are dead or still alive and
places of their graves.70 It would be in the fitness of things that a similar
understanding could be reached to deal with the problems relating to removal
of mines. In this context, -it may be mentioned that the Agreement between
the United States of America and the Government of the Democratic
Republic of Vietnam on ending the war and restoring peace in Vietnam
concluded in Paris on January 27, ]973 is an interesting example to solve
the problem of left-over mines at the bilateral level. Under the Agreement
a separate Protocol dealt with the issues concerning the removal, permanent
deactivation, or destruction of mines in the territorial waters, ports, harbours
and waterways of the Democratic Republic of Vietnam. Accordingly, the
United States undertook the obligation to clear all the mines it had placed
in the territory of Vietnam. The Protocol set out a detailed mechanism to
consult and exchange information, including maps of the minefields
and joint participation of both the countries.71

In the absence of any positive response from the States responsible, it
would be desirable to raise the issue at the international fora and build up
an international consensus.

There is a good deal of evidence to establish and support the claim
of the States seeking financial and technical assistance and their demand
for compensation from the States responsible for removing the material
remnants of ~ar, p~ticularly mines. These claims are based on the existing
principles of international law, both customary and developed through various
bilateral and international instruments.

There is a growing demand from the countries which had remained
under the colonial regime for long years and suffered human loss and
material damage for the payment of compensation by the colonial powers.
The illegal deportation of their nationals and the collateral damages arising
therefrom has been an impediment in their human resource development
plans.

The .delay in making such claims may be questioned by the colonial
powers, but the legitimacy of such claims has to be examined in the context
of the contribution to their present prosperity made in the past by the
colonized countries and the causes of today's poverty and underdevelopment
of the then colonized countries.

70 See Tire Great Jamahiriya, September I. 1985. page 15.
71 Full text of the Agreement is reproduced in lntemational Legal Materials, Volume XII.

1973, pp. 91-93.



(I) INTRODUCTION

V. THE LAW OF INTERNATIONAL RIVERS

1. The subject "The Law of International Rivers" was taken up by the
AALCC through the reference made by the Governments of Iraq and
Pakistan under Article 3(b) of the AALCC Statutes.i during its eighth
session held in Bangkok in 1966.

2. At the ninth session of the AALCC, held in New Delhi in December
1967 the Delegates of Iraq and Pakistan in their introductory statements
indi~ed the topics and issues which they wished the AALC~ to consider.
Iraq's primary interest was concerned with two basic questions, namely :

(i) Definition of the term "International Rivers"; and

(ii) Rules relating to utilization of waters of international rivers by the
States concerned for agricultural, industrial and other purposes not
connected with navigation.

Pakistan's main concern was in connection with the uses of waters of
international rivers, and more particularly, the rights of lower riparians.

3. After a preliminary exchange of views at the New Delhi Session, the
AALCC directed the Secretariat to collect the relevant background material
on the issues indicated in the statements made by the delegations and to
prepare a preliminary study for the consideration of the AALCC. One of
the major issues which arose in the course of discussions at that session
was how far the rules developed and practised by the European nations
~o~d be applicable to the issues which arose in the Asian-African region
m View of the different geophysical characteristics of the rivers and the
needs of the people for different uses of the waters.

4. At the tenth session, held in Karachi in January 1969, the AALCC
took up the subject of International Rivers for further consideration. It took
note of the views and opinions expressed from time to time by jurists and
experts on the subject, the decisions of the Permanent Court of International
~usti6~ati~nal. courts and arbitral tribunals as well as the work already

one 'Y mstitUtlons and bodies including the International Law Association
and the Inst~t~te of International Law. The AALCC also considered the
r~lev~t pro~ons ~f treaties and conventions with regard to international
~ m ~ Africa, Europe and the Americas which had been reflected
of the stu Yprepared by the AALCC Secretariat. A Sub-Committee composed
to representatives of all Member Governments was thereafter appointed

prepare a draft of articles oft the law of international rivers, "particularly

4(c) of the ~d Statllte&



in the light of experience of the countries of Asia and Africa and reflecting
the high moral and juristic concepts inherent in their own civilizations and
legal systems" for consideration of the AALCC at its next session.

5. The Sub-Committee appointed at the Karachi Session met in New
Delhi in December 1969 under the Chairmanship of Hon'ble Syed Sharifuddin
Pirzada, the then President of the AALCC. The representatives of the
Governments of Ghana, India, Indonesia, Iraq, Japan, Jordan, Pakistan,
Sierra Leone and Sri Lanka participated. At this meeting the Delegation
of Pakistan placed a set of ten draft articles for consideration of the
Sub-Committee. The Delegation of Iraq also placed before the Sub-Committee
a set of draft principles consisting of 21 articles. The Delegates of Iraq
and Pakistan suggested that the Sub-Committee should proceed to discuss
the subject on the basis of the draft formulations presented by them, but
the Delegation of India suggested that the Sub-Committee should take the
Helsinki Rules drawn up by the International Law Association as the basis
for discussion. As no consensus could be reached on the procedure to be
followed, it was decided that the matter should be referred to the AALCC
at its eleventh session. Nevertheless, the Sub-Committee held general exchange
of views on the various issues and questions suggested by Member Governments,
including the definition of an international river; the general principles of
municipal water rights existing between owners of adjacent .land under
different municipal systems; the principles that could be deduced from the
decisions of courts and arbitral tribunals on disputes relating to water rights
between independent States and constituent States of a federation; the
general principles governing the responsibility of States and the doctrine of
abuse of rights; river pollution; rights of riparians regarding the uses of
waters of international river basins; and settlement of river water disputes.

6. During the eleventh session of the AALCC, held in Accra in January
1970, the Delegations of Iraq and Pakistan submitted a joint draft consisting
of 10 articles which they requested the AALCC to take up as the basis
for discussion. The Delegate from India also submitted a proposal that the
Helsinki Rules should be the basis of the AALCC's study. He suggested
that the first eight articles of those rules should be taken up. No progress
could be made at the Accra Session on the subject since the discussion
centred around procedural issues. It was, however, agreed that both sets of
proposals should be referred to the Member Governments for their comments
and the subject be taken up at the twelfth session of the AALCC.

7. At the twelfth session held in Colombo in January 1971, a Sub-
Committee on the subject was appointed. It was mandated to prepare a
working paper which would form the basis for further discussions on the
subject. It would take into account the proposals contained in the joint
paper of Pakistan and Iraq and the proposal of India concerning the
Helsinki Rules. The Sub-Committee was composed of the representative of
Sri Lanka acting as Chairman, the representative of Japan as the Rapporteur
and the representatives of Egypt, Ghana, India, Indonesia, Iran, Iraq, Jordan,
Nigeria and Pakistan as members. The Rapporteur of the Sub-Committee
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bmitted his working paper containing ten (I to X) draft propositions which
:re accepted by the Sub-Committee as the basis for discussion. Due to
I k of time, the Sub-Committee was able to consider only draft propositionst~oV and it recomm~nded consideration o~ the remaini~g propositi~ns at

inter-sessional meetmg to be convoked pnor to the thirteenth session ofa: AAf.£,c. The Sub-Committee subsequently met in Colombo in September~;'1when it completed its consideration of the draft propositions contained
in the Rapporteur's Report.

S. During the thirteenth session, held in Lagos in January 1972, the
subject was taken up for further consideration by a Sub-Committee as
re<:Onstituted with the representative of Japan as the Chairman and the
representative of Egypt as the Rapporteur. The other members of the
Sub-Committee were the representatives of Ghana, India, Iran, Iraq, Kenya,
Nepal, Nigeria and Pakistan. During the meetings of the Sub-Committee, it
was observed that the draft propositions which had been considered by the
Sub-Committee appointed at the Colombo Session, did not cover a\1 aspects
of the lay' of international rivers and that they had not addressed themselves
to the rules relating to navigational uses of such rivers. The Sub-Committee,
acx:ordingly,decided to take up various other aspects of the subject including
the questions of navigation, po\1ution, timber floating and the right of land-
locked countries to access to the sea through international rivers, at its
future meetings. It was further agreed that a new set of draft proposals
together with commentaries should be prepared by the new Rapporteur
(Dr. Ibrahim F. Shihata) and circulated through the Secretariat to the
members of the Sub-Committee before the next session.

9. During the fourteenth session of the AALCC, held in New Delhi in
January 1973, the subject was once again taken up by the Sub-Committee.
The revised draft formulations presented by Dr. Shihata as the Rapporteur
appointed at the Lagos Session was discussed. The Sub-Committee was,
however, not in a position to come to any conclusions and, consequently
recommended that the subject be taken up for further consideration at one
of the future sessions of the AALCC. The subject, however, was not taken
u,? at any of the subsequent sessions due to the heavy work load connected
With the preparations on the Law of the Sea and matters relating to economic
cooperatton. It was also felt that it would be more fruitful for the AALCC
to !He up the matter after substantial progress had been made on the
shubJc:aby the International Law Commission which was also seized with
t e Item.

was 10~ the. suggestion of the Government of Bangladesh, the subject
hekt in To:: on .the agenda of. the twenty-third session of the AALCC
the topic sho Id May 1983. The Issue at the Tokyo Session was whether
the scope of':wo: ta~en .up for further study, and, if so, what should be
Law Commissi tak~ng into account the progress made by the International
BaDgladesh 5 on. ~unng the course of the discussion, the Delegate of

Subj~:! h that the AALCC should resume its active consideration
ic would not in any way hamper the progress of work
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in the International Law Commission or in any other forum. The Delegate
of Nepal proposed that the AALCC might prepare some guidelines for
regional system agreement which could be discussed at the AALCC's next
session. The Delegate of Turkey suggested that the AALCC should only
resume consideration of the subject, if it was possible to do so, without
creating any complication in regard to the study by the International Law
Commission. The Delegate of Iran was of the view that since the subject
was under consideration of the Commission, it would be more appropriate
to await the final results of the work of that body. The Delegate of India
was also of the view that duplication of work should be avoided, but at
the same time the AALCC should keep itself fully informed about the
developments in the International Law Commission on the subject. It was
finally agreed that a preliminary study should be prepared by the Secretatriat
for further consideration of the programme of work at the next session. It
was indicated that the preliminary study should be undertaken with a view
(i) to identify the areas which were not likely to be covered by the work
of the International Law Commission and where it was deemed desirable
that the AALCC should undertake a study; (ii) to examine the provisions
of the articles provisionally adopted by the Commission, and (iii) to submit
a tentative programme of work for consideration of the AALCC.

11. At its twenty-fourth sesssion, held in Kathmandu (Nepal) in Bebruary
1985, the AALCC considered the 'Preliminary Report and an Oritline on
Tentative Programme of Work2 prepared by Secretariat. The Report had:
indicated the areas not covered by the work of the International Law
Commission and, inter alia, listed five areas wherein work might be undertaken
by the AALCC i.e.,

(i) An examination of the draft articles after they were adopted by
the ILC and to furnish comments thereon for consideration of the
Sixth Committee and possibly by a diplomatic conference;

(ii) Development of norms and guidelines for the legal appraisal of the
validity or otherwise of any objection that may be raised by one
watercourse State in relation/regard to projects sought to be un-
dertaken by another watercourse State;

(iii) Study the matter relating to navigational uses of and timber floating
in international watercourses;

(iv) Study of other uses of international rivers such as agricultural uses,
economic and commercial uses and domestic and social uses; and

(v) Study of State practice in the region of user agreements and
examining the modalities employed in sharing the waters of such
watercourses as the Gambia, Indus, Mekong, Niger and Senegal.

2 See Document AALCC/XXIV/19.

12. The Delegate of Nepal was of the vie.w that the AALCC should
decide its course of work on the subject keeping in view the work of the
International Law Commission. The Delegate of the Islamic Republic of
Iran expressed the view that the rules relating to navigational uses of
international watercourses were already established and recognised. He
proposed that the Secretariat should render its assistance to the ILC to
complete its study in the near future. The Delegate of Pakistan expressed
the view that a study on t.he subject s?ould bebased on cert~i~. princi~les
including inter alia the equitable apportionment of waters; prohibition against
activities causing appreciable harm to other reparians; environmental protec-
tion' and pacific settlement of disputes. The Delegate of Bangladesh also
call~ for the preparation of a set of well agreed principles to be followed
by all countries having common use of international watercourses. The
Delegate of India suggested that a study be made of the State practice in
the region of user agreements and modalities employed in the sharing of
international watercourses in Africa and Asia. The Delegate of Turkey
expressed the view that the AALCC should take up the matter only after
the ILC had concluded its work on the draft articles on the subject.

13. No decision, however, was arrived at as to the future work that
may be undertaken by the AALCC. Pending a final decision on the future
work on the subject in the AALCC, the Secretariat presented a brief3 for
the twenty-fifth session held in Arusha in February 1986 which was restricted
to monitoring the progress of work in the ILC.

14. During the subsequent sessions of the AALCC held in Bangkok
(1987), Singapore (1988), Nairobi (1989) and Beijing (1990), the report of
the Secretariat examined the draft articles thus far adopted by the ILC and
furnished the comments thereon for consideration of the Sixth Committee
as well as of the sessions of the AALCC. Since its twenty-sixth session
(1987) the AALCC has been discussing the topic under the item "Report
of the International Law Commission". During the twenty-ninth session held
in Beijing in 1990, the Delegation of Bangladesh proposed that the item
~u1d be' inscribed on the agenda for a full discussion. No objection was
raised to that suggestion. During the 222nd Meeting of the Liaison Officers
held on. 22 November, 1990, however, an objection was raised by the rep-
rese~tabve of India to place this item on the agenda for the thirtieth
se5Slon.

15. The. S~cretariat reported the progress of work in the International
Law Commission to the AALCC's thirtieth session held in Cairo in 1991
I~ further observed that after the ILC had completed the first reading of
t e «;haft articles during its forty-third session in 1991 the States would be
~equlred to send their comments and observations to the Commission for:asecond reading. To assist the Member Governments in this regard, it

proposed that the item should be placed as a separate agenda item in

3 See Document AALCctXXV/IO.
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its subsequent session (1992). Consequently, the AALCC decided to include
the topic as a separate agenda item in its foUowing session (1992) to
facilitate substantial discussion on the topic which would be helpful to the
Member Governments. The Secretariat was directed to prepare a detailed
analysis of the draft articles which may be adopted by the ILC in its firstreading.

20. The Delegate of Turkey dealt in his statement primarily with the
concept of 'watercourse' as defined in the draft articles prepared by the
ILC. He conveyed his delegation's apprehensions as regards the technical
reasons which directed the eminent Rapporteur of the ILC, Prof. McCaffrey,
to consider the concept of "watercourse" as a "system of inter-related hydrologi-
cal components" on the basis of hydrological reality and he found such an
enunciation of the concept of "watercourse" too broad, as it included glaciers,
canals and particularly groundwaters. This, the Delegate pointed out, was
in contradiction with the generally accepted principle of international law
concerning the 'permanent sovereignty of States over their natural resources',
thus interfering in each State's right to use its own resources in accordance
with its national priorities and interests.

Referring to the Secretariat's study, he agreed that 'groundwater' could
be categorised as 'free groundwaters' and 'confined groundwaters'. He noted
that the ILC draft articles included in the definition only "free groundwaters".

According to the Delegate, this approach posed two types of problems :
one, the international practice until now only dealt wi~h surface waters and
there were generally no such practices as regards the groundwaters. Therefore,
he was of view that it would be very difficult, if not impossible, for sometime,
to identify the new legal principles applicable to groundwaters as well. He
found this approach unrealistic, complicating the already complex subject-
matter that was before the ILC. Secondly, he dealt with the problem of
'verification of the necessary elements', specially among the Member States
of the AALCC. Referring to the question of collecting scientific data concerning
'free' and 'confined' groundwater in the Asian-African region, he found that I

gathering of data and its subsequent utilization were both difficult and
time-consuming. Consequently, he suggested the non-inclusion of I.
'groundwaters' in the draft articles of the ILC.

He pointed out that the concept of 'international watercourse system'
which listed all components of a watercourse simply on the basis of the
physical relation together with all branches and connected subsidiaries appeared
too broad to his delegation. Further, he found that this framework served
to bring the parts of the branches and subsidiaries of an international
watercourse within the territory of a sovereign State under the will of other
States. For these reasons, he clarified his delegation had doubts as to the
acceptability of this' concept.

21. The Delegate of Jordan underlined the crucial needs of the people
of t~e Mid~e East in relation to underground waters. He pointed out that
!he information regarding the underground waters was not unorganised and
m fa~ it was identified in clear terms. By utilizing more water indiscriminately,
material harm was inflicted on the underground water sources. This, the
Delegate noted, had been taking place in the occupied Arab territories,
~e~ had become a major cause of differences. Keeping these developments
m IDlnd,the Delegate emphasized on an appropriate definition of 'underground
watercourses' to be taken up by the AALCC in its future deliberations in
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Discussions and Decisions taken at the Islamabad Session

16. The thirty-first session of the AALCC was held in Islamabad (Pakistan)
from 25 January to 1 February 1992. At that session, the topic was taken
up for further consideration on the basis of a study entitled "The Law of
International Riversn4 presented by the Secretariat.

The Secretary-General while introducing the Secretariat study stated that
it was at the Tokyo Session (1983) of the AALCC that it had been decided
to undertake a preliminary study on the topic with a view to :

(i) identifying the areas which were not likely to be covered by the
work of the ILC and where it was deemed desirable that the
AALCC should undertake a study;

(ii) to examine the provisions of the articles provisionally adopted by
the ILC; and

(iii) to submit a tentative programme of work for consideration of theAALCC.

Subsequently, pending a final decision on the future Work to be undertaken
by the AALCC, it had been decided to direct the Secretariat to continue
to examine the draft articles prepared by the ILC and to furnish comments
thereon. Consequently, the present Secretariat study not only commented
on the seventh report of the Special Rapporteur on the topic but also on
the draft articles adopted by the ILC at its first reading.

17. The Delegate of India stated that the needs of the States through
which an international river flows should not be ignored. The cognisance
of the needs of the riparian States did not vitiate the need for COoperation
between the reparian States. A common shared interest rather than the
legal obligation should be the basis of co-operation between the riparianStates.

18. The Delegate of Jordan observed that the diversion of the waters
of the River Jordan by Israel contravened the provisions of Article 6 of
the draft articles on the non-navigational uses of international watercourses.

19. The Observer for Sweden, referring to the draft articles on the
non-navigational uses of international watercourses, emphasized the importance
of preventive measures and the provisions relating to notification.

4
See Doc.. AALCC/XXXI/Islamabad/92/S.
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anticipation of the diplomatic conference whose idea was proposed by the
AALCC.

22. The Delegate of Syria stated that his delegation wished to affirm
what it had presented during the discussion on the work of the ILC. During
the discussion his delegation had put forward certain suggestions to be
incorporated in the ILC draft, specially in matters of cooperation and the
definition of 'watercourse'. He requested the Commission to take into account
these suggestions in the interest of all countries, specially countries in the
Middle East. Further, he wished to second the opinion of the Delegate of
Jordan as regards the utilization of groundwater resources in the Middle
East. This aspect he found particularly important as 71 per cent of the
rivers had 'underground' water sources in the Middle East.

23. The Delegate of Sierra Leone thanked the AALCC Secretariat for
its study. Referring to the importance of fresh water for the Asian and
African countries, he noted that there was only 2 per cent of fresh water
resources for utilization and out of this only 1per cent was really harnessable
for the utilization of the whole humanity. Forty per cent of the global
population, the Delegate mentioned, was in dire need of fresh water. According
to him, non-availability of fresh water in sufficient quantities was one of
the main reasons for the increasing infant mortality in Africa. To mitigate
these problems, he suggested that more emphasis should be placed on
cooperation in harnessing and effective utilization. He felt that there was
an increasing necessity to find ways and means not to pollute these fresh
waters, even while it was used for agriculture. Referring to underground
water resources in Africa, he pointed out that scientific data was sufficiently
available as regards its course and flow; only a small area was to be charted
out. Finally, he emphasized that the countries should view this whole subject
from the utilization perspective, at the same time taking into account the
provision of inaintaining it 'clean'.

24. Subsequently there was a discussion with regard to the question,
whether this matter should be placed on the agenda of the next session.
Arguing against its inclusion, the Delegate of India suggested that since this
subject was being considered by the ILC, there was no necessity of putting
it on the agenda of the AALCC as a separate item.

25. The Delegate of Pakistan did not agree with the viewpoint presented
by the Delegation of India. According to him, there were areas which
needed consideration, especially regarding the 'uses' and early notification
of changes made in the course of the river, so that the study might be
continued further.

26. Supporting the contention of the Delegation of Pakistan, the Delegate
of Syria insisted that this item was very necessary as it would include certain
crucial suggestions made by them and more importantly, these suggestions
couldbe made use of during the second reading by the Commission. The
Delegate pointed out that these suggestions were very crucial and important
for Arab countries.
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27 The President in his intervention drew the attention. of the ~ndiadn
. d ( hs 83 and 85) which menttonc ,

~elegat~on :~o~:g~h~ u~~rth:g;~~.Jenr:r:!~~ts further study.: ~he ~r~sident
inter alia, f h d h' h stated "Nevertheless WIth a VIew to

d a h 85 0 t e stu y w rcn srarec, ' .
rea paragr P G t in the negotiation of user agreements 10 theist Member overnmen s . . h .
ass h AALCC could take up the study of State pract~ee 10 t e ~eglon
future, t e d exami the modalities employed 10 the shanng ofof user agreements an examme .' bi

f international watercourses such as the Niger, the Nile, the Gam a,
waters ~on and the Indus. It would be expected tha~ the Memb~r Governme~ts
the ild I g t the disposal of the AALCC material concernmg the workingwoul p ace a . . . . "
of the existing River ComnusSlons Orgamzal1ons.

28 The Delegate of India did not agree with the scope of the study

d ... ted that it never accepted to submit to any such study.an anslS
19 The Secretary-Ge1leralin his brief intervention defended the inclusion

of thi; study on the agenda. He pointed" out th~t t?ere were" many uses
which fell beyond the existing scope .of non-n~VlgatlOnal uses and these
could be studied. At the Tokyo SeSSIOn,he said, the. D~legate of ~epal
had su ested that the AALCC could prepare ~ome gmdchnes for regional
s tem ~greements. Pursuant to those suggestions, the Secretary-Ge~eral
:entioned that the AALCC could prepare "regional model agreements on

, the uses of the river water systems.
30. The Delegate of India, maintaining his earlier viewpoi~t on t.his i~sue,

thanked the President and the Secretary-General for th~tr clarifications.
India, the Delegate said, had no objection as regards the aS~lstance rendered
on this count provided all States concerned ~onsented to It but. he wanted
to maintain an independent position and his country's own VIew on the
subject.

At the end of the deliberations, the following decision was adopted

"THE LAW OF INTERNATIONAL RIVERS

The Asian-African Legal Consultative Committee

Taking note of the study prepared by the S.ecreta~iat on the item "The
Law of International Rivers" cont ain ed 10 document No.
AALCC/XXXI!Islamabad!92/5;
Decides to inscribe the item on the agenda of its next session to facilitate
substantive discussions on the topic; and
Recommends to the Member States to utilize the study on the dr.aft
articles adopted by the International Law Commission o.n first reading
contained in document No. AALCC/XXXI!Islamabad/92/5 10 the prepara-
tion of their comments and observations for the second reading of. the
draft articles by the International Law Commission at its next session."
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(U) STUDY PREPARED BY THE SECRETARIAT

PROGRESS OF WORK IN THE INTERNATIONAL LAW COMMISSION
DURING ITS FOR7Y-THIRD SESSION

1. At its twenty-third session in 1971, the International Law Commission
(ILC) included the topic "Non-navigational Uses of International Watercourses"
in its general programme of work pursuant to the General Assembly resolution
2669(XXV) of 8 December 1970 with a view to progressive development
and codification of the international law on the topic on a universal basis.

z. The Commission has taken a long time in completing its work on
the topic, partly because of frequent changes of the Special Rapporteurs.
So far, the Commission has appointed four Special Rapporteurs, namely
Mr. Richard D. Kearney, Mr. Stephen M. Schwebel, Mr. Jens Evensen and
the present one, Mr. Stephen C. McCaffrey who was appointed at the
thirty-seventh session of the Commission in 1985.

3. At its thirty-seventh, thirty-eight, thirt~-ninth, fortieth and fortx-first
sessions, the Commission considered the first , second', third'', fourth and
fifths reports prepared by the Special Rapporteur, Mr. McCaffrey.

4. At its forty-second session in 1990, the Special Rapporteur presented
to the Commission tFte second part of the fifth report'' and the sixth report7
for consideration. During that session, the Commission provisionally adopted
Articles 22 and 1:7. On the recommendation of the Special Rapporteur, it
also referred to the Drafting Committee Articles 24 to 28 together with
paragraphs 1 of Articles 3 and Article 4 of Annex I. The apparent. confusion
of number~ is due to redesignation of articles earlier adopted by the
Commission .

1
2
3
4
S
6
7
8

AlCN. /.4/393.

AlCN. /.4/399 and Adds. 1 and 2.
AlCN. /.4/406 and Adds. 1 and 2.
AlCN. /.4/412 and Adds. 1 and 2.
AlCN. 1.41421and Adds. 1 and 2.
AICN. J4/421, Add. 2.
~. 1.4/4r7 and Adds. 1 and 2.

No. AICN. 41L436, page 3, footnote 6.

1



5. At its forty-third session in 1991 the Commission had before it the
second part of the Sixth Report'' and the Seventh Report!", The second
part of the Sixth Report contained a chapter on settlement of disputes
which had been introduced at the forty-second session but was not discussed
due to lack of time. In order to enable the Commission to make the best
use of its time, the Special Rapporteur proposed not to take up that part
of the Sixth Report. He recommended that the debate focus on his Seventh
Report and, in particular, on the question of the use of terms.

6. The Seventh Report submitted by the Special Rapporteur contained
chapters on the structure of Part I of the draft articles and on the use of
terms. It also contained a proposal for Article (1) (2) on the use of terms
which comprised two alternatives, namely A and B.

7. The Seventh Report of the Special Rapporteur dealt primarily with
the question of the definition of the term "International Watercourses" and
the concept of a watercourse as a "system of waters". The Special Rapporteur
considered that it was important that the draft articles under preparation
be based on hydrologic reality, namely that a watercourse is a system of
inter-related hydrological components. An international watercourse could
then be defined as a watercourse, parts of which are situated in two or
more States. He proposed two alternative versions A and B for Articles
(1) (2) on the use of terms as follows :

Articles (1) (2)

Use of Terms

ALTERNATIVE (A)

For the purposes of the present article :

(a) A watercourse system is a system of waters composed of hydrographic
components including rivers, lakes, groundwater and canals, con-
stituting by virtue of their physical relationship a unitary whole.

(b) An international watercourse system is a watercourse, parts of which
are situated in different States.

(c) A (watercourse) (system) State is a State in whose territory parts
of an international watercourse system is situated.

9 NCN. 4/427/Add. 1.

10 NCN. 4/436 & Corr. 1 to 3.
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ALTERNATIVE (B)
For the purposes of the present articles
(a) A watercourse system is a system of waters composed of hydrographic

components, including rivers, lakes, groundwater and canals, con-
stituting by virtue of their physical relationship a unitary whole.

(b) An international watercourse is a watercourse, parts of which are
situated in different States.

(c) A (watercourse) (system) State is a State in whose territory parts
of an international watercourse is situated.

8. It may be observed from the above that alternative versions A and
B for Articles (1) (2) on the use of terms are almost identical. However,
the terms defined were slightly different; alternative (A) included the expression
'system' while alternative (B) confined itself to the expression 'watercourse'.

9. The Seventh Report of the Special Rapporteur also dealt with the
question of groundwater which 'according to him formed one of the most
important components of a watercourse system. In terms of quantity, the
groundwater constitutes 97 per cent of fresh water on earth even excluding
polar icecaps and glaciers. This contrasted with the water contained in lakes
and rivers, which together amounted to less than 2 per cent. Based on this
calculation, the Special Rapporteur, therefore, proposed the inclusion in its
entirety of groundwater in the scope of the draft articles.

10. The Special Rapporteur in his Seventh Report also raised the issue
of whether the notion that a watercourse could have a relative international
character should be retained. Basically, the issues are simple - they are
whether the draft articles should apply to all hydrographic components of
international watercourses or whether for the purposes of the draft articles .
the watercourses should be treated as having a 'relative' international character
as has been the understanding since 1980.

~1:Conse~uently, the Special Rapporteur considered that the notion of
relatlVl~ was incompatible with the unitary nature of a watercourse system.
H~ pointed out that, in any event, the requirement of an actual or potential
th eel on other watercourse States had been built into the draft articles
. emselves. He, therefore, suggested that it was no longer necessary to
mclude the notion of relative internationality in the definition of the term
'watercourse' .

f 12. The Seventh Report of the Special Rapporteur requested comments
rom the members of the Commission on the following substantive points :

(a) Whether for purposes of the draft articles the term 'watercourse'
should be defined as a 'system' of waters;

(b) ~ether groundwater should be included within the definition of
tcrcourse' and, if so, whether the draft articles should apply

both to groundwater related to surface water ('free' groundwater)
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and to groundwater unrelated to surface water ('confined'
groundwater), or whether they should apply only to 'free'
groundwater; and

(c) Whether for the purpose of the draft articles a watercourse should
be regarded as having a 'relative international character'.

13. The Special Rapporteur also raised the question of restructuring
Part I of the Draft Articles. He recommended reversing the order of Articles
1 and 2 so that the draft would begin with an article on "Scope" followed
by that on the "Use of terms". He also proposed to transfer Article 3 on
the definition of a watercourse State (or system State), as adopted by the
Commission previously to the article on the use of terms since the defmition
was closely related to that of an "International Watercourse" or "International
Watercourse System".

from this scientific fact that legal rules governing the relations C?f
States with regard to international watercourses. should take this
inter-relationship into account, so that the operation of the rules-

d thus the protection of the fresh water as well as watercourse
~ate - will not be frustrated. Such frustratio~ would he bou.nd
to occur where the scope of the legal regime IS not co-extensive
with the scope of the regime's subject-matter."

18. Despite the reservations previously expressed by members on the
. ration of the 'system concept', now that the Commission has fullyIDcorpo . . f
delienated the scope of the Draft Articles, the AALCC Secretanat IS 0

the view that the concept should be acceptable.
19. On the question of inclusion of groundwater as one of the components

f international watercourse system, there was a general trend among the
o mbers of the Commission favouring the inclusion of 'free' groundwater
me . fh .. h' fid'in the definition. It was, however, the View 0 t e maJorIty. t at co.n me.
groundwater should not be included since it lacked a physical relationship
with surface water and, therefore, did not form part of the "unitary wh?le".
It was, however, suggested by a few members that the scope of the articles
should also incorporate groundwater which though not connected t.o a c~m~on
terminus, is straddling the borders of two or more States. While th~s I~ea
was not incorporated in the Draft Articles, it needs .c1o.sere~exammatIon
during second reading, since most, if not all, of the p~m~lples mcorporated
in the Draft Articles as finally adopted by the Commission would seem to
be equally applicable to such waters.

20. The 'free' groundwater has, however, been incorporated in the scope
of the articles. Of course, it might be argued that the inclusion of groundwater
in the scope of the Draft Articles might have the effect of making almost
all of the waters in the territory of some States subject to international
regulation. This fear is, however, somewhat exaggerated since the Dra~t
Articles are restricted to 'free' groundwater and only to the extent that It
becomes part of the watercourse in question.

21. Regarding the question whether for the purpose of the Draft Articles
a watercourse should be regarded as having a "relative international character",
it was argued by some members that any attempt to enlarge the scope of
the Draft Articles at this stage would not only be counter-productive but
possibly.wreck the whole draft. The Commission had agreed on the assumption
of relative character of international watercourse as the working hypothesis
since 1980 when it provided as follows :

"A watercourse system is formed Iof hydrological components such
as rivers, lakes, canals, glaciers and groundwater constituting by
virtue of their physical relationship a unitary whole; thus any use
affecting one part of the system may affect the waters in another";

"An international watercourse system is a watercourse system com-
ponents of which are situated in two or more States";

Comments on the Seventh Report of the Special Rapporteur

14. On the question of restructuring of Part J of the Draft Articles,
many members were of the view that such restructuring would be logical
and would seem to be more helpful to the reader than the previous organization.

15. Part II of the Seventh Report of the Special Rapporteur dealt with
the "Use of terms" which raised a more difficult aspect. In 1976, the
Commission had agreed that the question of determining the scope of the
term 'international watercourse' should be taken up at the final stage of
drafting. Concerning the question of whether the term 'watercourse' should
be defined as a system of waters, some members of the Commission, in
general, favoured the use of that concept in the definition. According to
them, only an overall approach to an international watercourse as a system
in constant motion and inter-relation could allow for the full implementation
of the principles of equitable and reasonable utilization of a watercourse.
Some of members who expressed support for the system concept also felt
that the definition should include the idea contained in the Helsinki Rules
whereby the waters of a system must flow into a common terminus.

16. Some members, however, expressed reservation regarding the use of
the system concept in the definition of a watercourse. It was feared that
such definition might embrace all the waters in a given territory which
would thus fall under international regulation. In their view, such an approach
might infringe on State sovereignty and would interfere with each State's
~ight to use its own resources in accordance with its national priorities and
mterests.

17. After the explanations provided in paragraphs 53 to 74 of the
Seventh Report on the use of 'system' or related concepts, the Special
Rapporteur proposed that the 'system' approach should be endorsed. In
paragraph 74 he had concluded :

"....The system is composed of a number of inter-related components
which function as a unitary whole. It would seem to follow logically 129
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"To the extent that part of the waters in one State are not affected
by or do not affect uses of waters in another State, they shall not_
be treated as being included in the international watercourse system.
(17l11sto tile extent that uses of the water system have the effect 011

another and only to that extent. Accordingly there is not an absolute,
but a relative, international character of the watercourse.") .

22. The Special Rapporteur in his Seventh Report had explained the
hydrological cycle, the close inter-connection of the various components and
their inter-dependence which makes it necessary for States in a watercourse
system to cooperate with one another to avoid adverse harm. In his view,
which was shared by several members, the concept of the 'relative international
character' of a watercourse might give rise to uncertainty. If the concept
of the 'watercourse system' was adopted, it would be clear that the use of
all components constituting that 'system' must be regulated in such a way
that it would not adversely affect other watercourse States or the watercourse
itself. If, however, there was no such adverse result, the Draft Articles made
clear that the proposed Convention would be inapplicable. The Commission
accepted this logic in its final version of the first reading which seems ·to
be reasonable. However, this is one issue which the States need to consider
carefully to establish whether or not these Draft Articles have been made.
too expansive.

23. The Commission after examining the report of the Drafting Committee,
adopted on first reading the remaining articles :

Article 2 (Use of tenns); Article 10 (Retationship between uses);
Article 26 (Mallagement); Article 27 (Regulatioll); Article 28
(Installation); Article 29 iIntemationat Watercourses and Installations
ill time of armed cOllf/ict); and Article 32 (Noli-discrimination).

24. The Commission also adopted Article 30 (III direct Procedures) and
Article 31 (Data and information vital to national defence or security)
which were amended and re-numbered as revisions of two previously adopted
articles, namely Article 20 and Article 21. The other articles had been
adopted earlier by the Commission and hence the first reading is now
complete.

Part - I : Introduction
Article 1 : Scope of the present articles

Article 2 : Use of terms

Article 3 : Watercourse agreements

Article 4 : Parties to watercourse agreements

Part • II : General Principles
Article 5 : Equitable and reasonable utilization and participation

Article 6 : Factors relevant to equitable and reasonable utilization

Article 7 : Obligation not to cause appreciable harm

Article 8 : General obligation to cooperate

Article 9 : Regular exchange of data and information

Article 10 : Relationship between uses

Part • III : Planned Measures

Article 11 : Information concerning planned measures

Article 12 : Notification concerning planned measures with possible adverse
effects

Article 13 : Period for reply to notification

Article 14 : Obligation of the notifying State during the period for reply

Article 15 : Reply to notification

Article 16 : Absence of reply to notification

Article 17 : Consultations and negotiations concerning planned measures

Article 18 : Procedures in the absence of notification

Article 19 : Urgent implementation of planned measures

Comments 011 the Draft Articles Adopted by the Commission at its First Reading

25. Besides taking up the Seventh Report of the Special Rapporteur
the Commission also adopted the whole text of Draft Articles on the Law
of Non-Navigational Uses of International Watercourses and thus completed
the first reading during the last session,

26. For ready reference, the text of the Draft Articles has been annexed
to this study. The Draft Articles contain 32 articles which' have been divided
into six parts. The pattern of the Draft Articles is as follows :

Part • IV : Protection and Preservation
Article 20

Article 21

Article 22

Article 23

Protection and preservation of ecosystems

Prevention, reduction and control of pollution

Introduction of alien or new species

Protection and preservation of the marine environment

Part • V : Harmful Conditions and Emergency Situations

Article 24 : Prevention and mitigation of harmful conditions
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Part - II : General Principles

Article 25 : Emergency situations

Part VI : Miscellaneous Provisions
Article 26 Management

Article 27 Regulation

Article 28 Installations

Article 29 : International watercourses and installations in time of armed
conflict

Article 30 Indirect procedure

Article 31 Data and information vital to national defence or security

Article 32 Non-discrimination.

27. In general, the scheme of the Draft Articles as submitted by the
Special Rapporteur during the thirty-seventh to forty-third sessions and its
adoption by the Commission at its first reading during the forty-third session,
is highly commendable and acceptable according to the Secretariat of the
AALCC. Nevertheless, it is felt necessary to comment on a few specific
Draft Articles which the Secretariat considers as of utmost importance.

Part - I : Introduction

water to which it applies. To that extent it provides for. t~e ~elativity
previously specified in the assumption accepted in the Commission 10 1980.

Article 4

Parties to watercourse agreements

31. This article provides for each watercourse State to hav~ a rig~t to
. . ate in the negotiations and to become a party to any international

PartlClP ., . bl ti I I:watercourse agreement affecting it. Consequently, It IS a SUIta e ar ICe lor
adoption.

Article 1

Scope of the present articles

28. Recommended for adoption.

Article 5

Equitable and reasonable utilization and participation

32. Paragraph 1 of this Draft Article states that the pr~n.cipleof equita~le
utilization is cast in an obligatory term but expresses explicitly the corelative
entitlement of a watercourse State within its territory to a rea~onable. and
equitable share, or portion, of the uses and benefits of an international
watercourse. Paragraph 1 clearly enunciates that a wa.tercourse .State has
both the right to utilize an international watercourse .•n ~n eqUitabl~ and
reasonable fashion and the obligation not to exceed Its right to equitable
utilization or to deprive other watercourse States of their right to equitable
utilization.

33. Paragraph 2 enunciates the concept of equitable participation. In
effect, this article provides for cooperation with other watercourse .St~tes
through participation on an equitable and reasonable basis. Thus, the principle
of equitable participation is based on the rule of equitable utilization and
does not in any way prejudice the principle of sovereign right over natural
resources.

Article 2

Use of terms

29. In paragraph (b), consideration should be given to the possibility
of inclusion of groundwater straddling the borders of two or more States,
even if such water does not flow into a common terminus. It is our view
that the rules enunciated in the Draft Articles would equally apply to such
ground waters since similar rights and duties would apply. It is noted that
~LC has suggested groundwaters as a subject for future study. If our suggestion
IS accepted, such a study would become redundant.

Article 3

Article 6

Factors relevant to equitable and reasonable utilization

34. This article is very important in the sense that it stipulates objective
factors relevant for the concept of 'equitable and reasonable utilization'.
!he proper application of the rule requires that watercourse States take
mto ~ccount concrete factors pertaining to the international watercourse in
questioo as well as the needs and uses of the watercourse States concerned.
The .I~st is, however, indicative and not exhaustive. The formulation of
provwons ~ does not draw any hierarchy or attach any priority to the
fac&ors and CirCUmstanceslisted therein.

VVatercourse @gree~ents

30. This provision allows the watercourse States to adjust the provisions
of these articles to fit the special conditions of their particular watercourse.
It should be noted that paragraph 2 provides that States may define the
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Article 7

Obligation not to cause appreciable harm

35. This article has one paragraph which refers to 'appi eciable harm'
but does. not. define that concept. Although there is this lacuna but th~
concept IS difficult to define and it may be better to Ie . .if ave precrse meanmg
to speer IC agreement or any peaceful settlement of disputes whi h
~~~~ ~~

Article 11

Information concerning planned measures

40. Exchange of information would alleviate suspicion and provide early
opportunity to resolve any misun.derstanding. between waterco.urse .States.
The Secretariat of the AALCC IS of the VIew that the article IS well
balanced.

Article 12
Article 8

General obligation to cooperate

36. As drafted, this article seems to be appropriate for adoption.

Notification concerning planned measures with possible adverse effects

41. The watercourse State which intends to implement a planned measure
should take into consideration, while notifying the other watercourse States,
the provisions of Articles 13, 14, 15 and 17. Any delay in the execution of
the project should not possibly have the cost escalation which may have an
adverse effect on the notifying watercourse State. To aviod this, the notifying
State should, at the earliest opportunity, notify the other watercourse States
for them to assess whether such measures are likely to have adverse effects
upon them.

Article 9

Regular exchange of data and information

37. Article 9 was originally introduced by the S . I R ..
Fourth Reporr'! as Article 16 Wh·1 . pccla. epporteur m hIS
the AALCC h d d· I e commentmg on Article 16, previously
ecological a d a .suggeste that the scope of the article should include
exchange of da~:vlro~~enftal i~sues. ~s drafted now, this article on regular

. .. an In ormanon which has been renumbered .
9, contains within its scope ecological data and j f . as Article
. th f· n m ormation, The AALCC
IS, ere ore, of the view that the draft is satisfactory and should be supported.

Article 13

Article 10

Relationship between uses
38. Article 10 was 0 .. 11

Sixth Report12 as Articlen~~n: ~·tr~~~eld ?y th.e Special Rapporteur in his
non-navigational uses. absence n f e. . e ationship between navigational and
renumbered as Arti~le 10 dO. pnonty among uses'. This article has been
well balanced in categoricall an It ~ow has a smaller title. The article is
tiona I uses The f y remo.vmg any assumption of priority for naviga-
of vital hu~an ne:~;~~n~~1 to special rega~d being given .to .the requirement
priority in the case of cfl~mt~as It provides a sound cnterion for resolving

con IC mg uses.

Period for reply to notification

42. It is proposed that a period of six months for reply is reasonable.
Nevertheless, many watercourse States may not have the requisite resources
and technology to study and evaluate the possible effects of the planned
measures within the period and a possibility of extension should be considered.

Article 14

Obligation of the notifying State during the period for reply

43. The obligations specified in this article seem to us reasonable and
acceptable. .

Article 16

Part • III : Planned Measures
39. This set of fl·ar ICes provides useful basis for disputes avoidance.

Article 15

Reply to notification

44. Paragraph 1 which provides for the phrase 'as early as possible'
should be made more specific by fixing a time-limit similar to Article 13.

11 NC. 4/412.
12 NCN. 4/427.

Absence of reply to notilication

45. The provision seems to be reasonable and should he accepted.
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Article 17

Consultations and negotiations concerning planned measures

46. This provision provides for well balanced safeguards for all parties
concerned. However, good faith must require that negotiations should not
be unduly protracted.

be advisable for States concluding particular watercou~se agreement~ to
s cify a more detailed provision on what could be c:onsldered apprecla.bl.e
hpe F ther it should be pointed out that the article does not prohibitarm. ur , . I h 'Th hII ollution but only that which causes 'appreciab e arm. us, paragrap
; i; not intended to impose strict liability on the State for all harm caused
by pollution.

Article 18

Procedures in the absence of notification

47. Here again the Commission has attempted a well balanced provision
which should be broadly acceptable.

Article 22

Introduction of alien or new species

51. This is an innovative article designed to avoid serious. detrime~tal
harm to a watercourse through the introduction of new or allen species.
We believe it should be widely supported.

Article 19

Urgent implementation of planned measures

48. While this article is broadly acceptable, it is suggested that the
phrase 'other equally important interests' needs further explanation.

Article 23

Protection and preservation of the marine environment

52. This Draft Article is very important since it deals with the problem
of protection and preservation of marine environment; hence we recommend
its adoption.Part - N-:Protection and Preservation

Article 20

Protection and preservation of ecosystems

49. This provision should meet the broad support of all States in view
of the need to protect the ecosystem of international watercourses.

Part - V : Harmful Conditions and Emergency Situations

Article 24

Prevention and mitigation of harmful conditions

53. The thrust of the obligation to prevent and mitigate harmful conditions
should need general support.Article 21

Prevention, reduction and control of pollution

. SO. This articl~3was originally introduced by the Special Rapporteur in
~IS F~urth Repo~t as ~rticle 16(17). Paragraph 1 of Article 21 defines
PollutIOn of an mternational watercourse' in a manner which should be
acc~ptable. The phrase 'appreciable harm' in paragraph 2 has been the
subJ~ct of some comments with regard to Article 7 which are equally
apphcable ~ere. In the absence of a dispute settlement mechanism and of
~Iea.r established standards, the concept 'appreciable harm' cannot be ob-
jectively .assessed. What is 'appreciable' to one party could be mere
IOconveDlence to the other and what is insignificant for one purpose
~.ould be ~atastrophic for another. Nevertheless, it would be difficult to
ind a better standard than that of 'appreciable harm'. It would, however,

Article 25

Emergency situations

54. Article 25 is almost identical to Article 23 as proposed by the
Special Rapporteur in his Fifth Report.i" The only difference is that paragraph
1 ~f Article 25 defines 'emergency' which was lacking in the .earlier text.
It IS proposed in Article 25 that a watercourse State 'shall without delay
and by the most expeditious means available notify other .' In theory, it
might appear to be a very simple communication network requirement, but
many ~tates, particularly those that are least developed, may not possess
!hat . klOd of technology or remote sensing satellite capability to detect
unnunent danger in advance. Due to lack of resources and technology, many

13 NCN. 4/412.
14 NCN. 4/421.
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developing countries only detect the imminent danger when it has arrived
at their doorsteps and when it is too late to take any preventive or remedial
action, let alone to give early warning and prior notice,

55. Few States possess remote sensing capabilities to detect any water-
related dangers or hazards in advance. Thus it would seem desirable if
States who have the capacity to detect the danger should have the obligation
to forewarn the potentially affected State in any given region. Such action
and cooperation should be done as an extension of the principle of good
neighbourly relations and international solidarity. While a legal obligation
cannot be imposed on such States to inform other States, the matter should
be treated as one of cooperation. Further, it is preferable if consideration
is given in future to establish an international agency which would have the
remote sensing capability or would act as the channel for sharing and
transmitting data to all potentially affected States concerning any water-related
emergencies.

56. The AALCC Secretariat, however, endorses the proposal that the
notification of any emergencies be notified not only to the watercourse
States but also to all 'potentially affected States'.

Part - VI : Miscellaneous Provisions

Article 26

Management

57. Originally, the Sixth Report15 of the Special Rapporteur, the Draft
Article was numbered 26 with a different heading 'Joint Institutional
Management' .

58. With respect to paragraph I, the use of words '..... at the request
of any of them .' may perhaps not be the most suitable for it may give
the unintended impression that at the whim of any watercourse State,
consultations shall and must be forthwith commenced.

Article 27

Regulation

59. This article is well balanced and takes into account the interest of
all the States concerned. It should, therefore, be broadly acceptable.

15 A/CN. 4/427.
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Article 28

Installation;

and

Article 29

International watercourse and installations in time of armed conflict

60 These two articles in the Sixth Report'" of the Special Rapporteur
• mbered Articles 27 and 28. The protection of international watercourses

were nu . h her ] f rand its installations is necessary and self-evident w et er I? peac~ I.me 0
in war time. In any belligerent activity they should be c~nslder~d lDVI?lable
and immune. Article 28 deals with the peace time and Article 29 ISapphcable
during the course of an armed conflict. Both articles should command broad
support.

Article 30

Indirect procedures

61. There is a typographical mistake in the. English, text of this D.raft
Article. In the last line of the Draft Article which says ~hr~ugh any direct
procedure accepted by them' should read 'through any indirect proced,ure
accepted by them'. The footnote to this article referring t~ Draft Art~c1e
initially adopted as Article 2117 makes this clear. Otherwise, the article
makes good sense.

Article 31

Data and information vital to national defence or security

62. This provision is essential to provide for national security. T~e
second paragraph, however, provides for the necessary safeguard to aVOId
possible abuse.

Article 32

Non-discrimination

63. This article may raise difficulties of procedural nature due to the
existence of diverse legal systems. In many countries jurisdictio?al comp~ten~e
of courts is restricted to territorial jurisdiction. While this provision IS

16 Ibid.

17 Rcpon of the /1UmJQtionaiLaw Commission 011 the work of its Forty-second Session. The
UN General Assembly Official Records: Forth-fifty Session. Supplement No. lO(A)/45/l0.
p.I44.



desirable and reasonable, it should be pointed out that it may raise a real
problem in its implementation.

Possible Work That Might Be Undertaken By The AALCC

64. The programme of work of the ILC is directed towards adoption
of a set of general principles applicable to all international watercourses in
regard to the rights and obligations of the riparian States in the non-navigational
uses of the waters and envisages the negotiation and conclusion of user
agreements amongst the watercourse States taking into account the charac-
teristics of the international watercourse in question. The ILC Draft Articles
adopt the underlying theme to recognise the right of each watercourse State
to a reasonable and equitable share in the use of the waters of an international
watercourse and then to provide for cooperation and management among
the riparian States in such matters as development of the watercourse;
construction of works; collection, processing and dissemination of data; pol-
lution control; control and prevention of water-related hazards; safety of
international watercourse, installations and constructions as also modalities
for settlement of disputes. A diplomatic conference will probably be convoked
for adoption of a multilateral convention on the subject. The work of the
ILC would provide useful guidelines in this regard. But it would be the
conclusion of user agreements that will translate into reality the rights and
obligations of watercourse States in the sharing of the waters of an international
watercourse.

65. The work previously done by the AALCC during the years 1%9 to
1973 including the Secretariat studies and the draft propositions prepared
by the AALCC Rapporteur, Dr. Shihata, were brought to the notice of the
successive Rapporteurs of the ILC, Mr. Kearney, Mr. Schwebel and Mr.
Evensen. Indeed, the Special Rapporteurs have taken the AALCC's work
into consideration while formulating the Draft Articles as expressly stated
in the reports.

66. The ILC draft formulations expressly exclude the navigational uses
of waters but at the same time take into account the effect of navigational
uses on the other uses of the waters of an international watercourse (see
Article 1). What effect this has had on the formulations is not clear.
During the Lagos Session of the AALCC held in 1972, views were expressed
that it would be difficult to formulate principles concerning non-navigational
uses of international watercourses without taking into account such matters
as navigation or timber floating since navigation does affect the quantity or
quality of the water available for other uses. Navigation may often pollute
watercourses and require waters to be maintained at certain levels. Conse-
quently, the AALCC may wish to consider whether to study the matter
relating to navigation and timber floating so as to supplement the work of
the ILC. Other specific matters which could also be studied in some detail
may relate to development and management of fishery resources and flood
control. Such a study might prove to be useful to member governments
in the formulation of user agreements.

67. It may be stated that non-naviga.tional uses that ~re .within the
. f th ILC Draft Articles would include the following .purnew 0 e

(A) Agricultural Uses

(i) Irrigation;
(ii) Drainage;

(iii) Waste disposal;
(iv) Aquatic Food Production;

(v) Development of Fisheries.

(8)Economic and Commercial Uses
(i) Energy production/power generation (Hydroelectric, mechani-

cal and nuclear);

(ii) Manufacturing;

(iii) Construction;
(iv) Transportation other than navigation;

(v) Extractive (Mining oil etc.).

(C) Domestic and Social Uses
(i) Consumptive (Drinking, cooking, washing, laundry, etc.);

(ii) Waste disposal; ,
(iii) Recreational (Swimming, sports, fishing, boating, etc.)

68. The Commission, however, does not contemplate for~ulat~on of anld
y

. I . t d that such conslderahon wounorms concermng such uses. t IS expec e . .
be taken care of in the negotiation of user agreements. ThIS IS an area
which could be studied by the AALCC.

69. At the AALCC's Session in Kathmandu (198~) t~e Delegat~ of
Nepal suggested that the AALCC might prepare some guldehnes for rcglOn~1

.' h t rcated to undertake 10system agreements. ThIS might be somew a comp I . . .
view of the fact that the geographical, hydrolog~cal and .climatlc cond.ltlons
considerably vary within the Asian-African region leading to the ~Ive~se
characteristics of various watercourses. Furthermore, the needs of npar~an
States in each sub-region are also different and consequently any formulation
of general guidelines might not be very helpful.

70. Nevertheless with a view to assist Member Governments in the
negotiation of user agreements in the future, the AALCC could take .up
the study of State practice in the region of user agreements and examme
the modalities employed in the sharing of waters of watercourses such
as the Niger, the Nile, the Gambia, the Mekong and the Indus. It would

141



be expected that the Member Governments would I h di I fth AALCC·· P ace at t e rsposa 0e material concerning the working of the exi ti R· C ..Organisations. s 109 rver omrmssron

ANNEXURE
Text of the Draft Articles adopted by the International Law Commission

at its Forty-third Session (1991) at its first readingl8

Part - I

INTRODUCTION

Article 119

Scope of the present articles

1. .The present articles apply to uses of international watercourses and
of their .waters for purposes other than navigation and to measures of
conservation related to the uses of those watercourses and their waters.

2. The use of international watercourses for navigation is not within the
scope of the present articles except in so far as other uses affect navigation
or are affected by navigation.

Article 22°

Use of terms
For the purposes of the present articles

(a) "~nternat~ona~watercourse" means a watercourse, parts of which are
situated 10 different States·,

(b) "Wat~rc~urse" m~ans a system of surface and underground waters
constItutI.ng ~y VIrtue of their physical relationship a unitary whole
and flowing IOta a common terminus.,

(c) "Watercourse State" means a State in whose territory part of an
international watercourse is situated.

Article 321

VVatercourse agreements

1. Waterc?urse States may enter into one or more agreements, hereinafter
referred to as watercourse agreements", which apply and adjust the provisions

18 See Doc. No. NCN. 4/L. 463/Add. 4.
19 Initially adopted as Article 2.

20 Subparagraph (c) was initially adopted as Article 3.
21 Initially adopted as Article 4.
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of the present articles to the characteristics and uses of a particular international
watercourse or part thereof.

2. Where a watercourse agreement is concluded between two or more
watercourse States, it shall define the waters to which it applies. Such an
agreement may be entered into with respect to an entire international
watercourse or with respect to any part thereof or a particular project,
programme or use, provided that the agreement does not adversely affect,
to an appreciable' extent, the use by one or more other watercourse States
of the waters of the watercourse.

3. Where a watercourse State considers that adjustment or application
of the provisions of the present articles is required because of the characteristics
and uses of a particular international watercourse, watercourse States shall
consult with a view to negotiating in good faith for the purpose of concluding
a watercourse agreement or agreements.

Article 422

Parties to watercourse agreements

1. Every watercourse State is entitled to participate in the negotiation
. of and to become a party to any watercourse agreement that applies to
the entire international watercourse, as well as to participate in any relevant
consultations.

2. A watercourse State whose use of an international watercourse may
be affected to an appreciable extent by the implementation of a proposed
watercourse agreement that applies only to a part of the watercourse or to
a particular project, programme or use is entitled to participate in consultations
on, and in the negotiation of, such an agreement, to the extent that its use
is thereby affected, and to become a party thereto.

Part - II

GENERAL PRINCIPLES

Article 523

Equitable and reasonable utilization and participation

1. Watercourse States shall in their respective territories utilize an in-
tern.ational watercourse in an equitable and reasonable manner. In particular,
an t . I

10 ernationa watercourse shall be used and developed by watercourse
S~atesf with a ~ew to attaining optimal utilization thereof and benefits
t ere rom consistenr with adequate protection of the watercourse.

22 Initially adopted as Article 5.
23 Initially adopted as Article 6.
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2. Watercourse States shall participate in the use, development and
protection of an international watercourse in an equitable and reasonable
manner. Such participation includes both the right to utilize the watercourse
and the duty to cooperate in the protection and development thereof as
provided in the present articles. '

Article fi26

General obligation to cooperate

Watercourse States shall cooperate on the basis of sovereign equality,
territorial integrity and mutual benefit in_order to attain optimal utilization
and adequate protection of an international watercourse.

the social and economic needs of the watercourse States concerned.,
the effects of the use or uses of the watercourse in one watercourse
State on other watercourse States;

existing and potential uses of the watercourse;

conservation, protection, development and economy of use of the
water resources of the watercourse and the costs of measures taken
to that effect;

(f) the availability of alternatives, of corresponding value, to a particular
planned or existing use.

2. In the application of Article 5 or paragraph 1 of this article, watercourse
St~t~s concerned shall, when the need arises, enter into consultation in a
SPIrIt of cooperation.

(b)

(c)

Article fjZ7

Regular exchange of data and information

1. Pursuant to Article 8, watercourse States shall on a regular basis
exchange reasonably available data and information on the condition of the
watercourse, in particular that of a hydrological, meteorological, hydrogeologi-
cal and ecological nature, as well as related forecasts.

2. If a watercourse State is requested by another watercourse State to
provide data or information that is not reasonably available, it shall employ
its best efforts to comply with the request but may condition its compliance
upon payment by the requesting State of the reasonable costs of collecting
and, where appropriate, processing such data or information.

3. Watercourse States shall employ their best efforts to collect and,
where appropriate, to process data and information in a manner which
facilitates its utilization by the other watercourse States to which it is
communicated.

Article 624

Factors relevant to equitable and reasonable utilization

1. Utilization of an international watercourse in an equitable and
reasonable manner within the meaning of Article 5 requires taking into
account all relevant factors and circumstances, including :

(a) geographic, hydrographic, hydrological, climatic, ecological and other
factors of a natural character;

(d)

(e)

Article 725

Obligation not to cause appreciable harm

Watercourse States shall utilize an international watercourse in such a
way as not to cause appreciable harrnro other watercourse States.

Article 10

Relationship between uses

.1. In the absence of agreement or custom to the contrary, no use of
an International watercourse enjoys inherent priority over other uses.

. 2. In the event of a conflict between uses of an international watercourse,
It shaU be resolved with reference to the principles and factors set out in Articles
S to 7, with special regard being given to the requirements of vital human needs.

24 Initially adopted as Article 7.
25 Initially adopted as Article 8.

26 Initially adopted as Article 9.
'1:7 Initially adopted as Article 10.



Part - III

PLANNED MEASURES

2. If a notified State finds that implementation of th~ planned mea~ures
ld be inconsistent with the provisions of Articles 5 or 7, It shall co~mumc:ate

~~: finding to the notifying State within ~he per~od referred to in Article
13, together with a documented explanation setting forth the reasons for
the finding.
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Article 11

Infonnation concerning planned measures

Watercourse States shall exchange information and consult each other
on the possible effects of planned measures on the condition of an international
watercourse.

Article 16

Absence of reply to notification

If, within the period referred to in Article !3, the notifying Sta~e receiv.es
communication under paragraph 2 of Article 15, It may, subject to Its

:ligations under Articles 5 and 7, proceed wit.h th~ implementation of the
planned measures, in. accordance Wl~hthe notification and any other data
and information provided to the notified States.

Article 12

Notification concerning planned measures with possible adverse effects

Before a watercourse State implements or permits the implementation
of planned measures which may have an appreciable adverse effect upon
other watercourse States, it shall provide those States with timely notification
thereof. Such notification shall be accompanied by available technical data
and information in order to enable the notified States to evaluate the
possible effects of the planned measures.

Article 17

Consultations and negotiations concerning planned measures

1. If a communication is made under paragraph ~ of Article 15,. the
notifying State and the State making the. communi~a~lOn shall ente~ into
consultations and negotiations with a view to arrrvmg at an equitable
resolution of the situation.

2. The consultations and negotiations shall be conducted on .the basis
that each State must in good faith pay reasonable regard to the rights and
legitimate interests of the other State.

3. During the course of the consultations and negotiat~ons, .the notifying
State shall, if so requested by the notified State ~t .the tlm~ It makes ~he
communication refrain from implementing or perrmttmg the implementation
of the planned measures for a period not exceeding six months.

Article 13

Period for reply to notification

Unless otherwise agreed, a watercourse State providing a notificatioin
u~d~r Art.icle 12 shall allow the notified States a period of six months
within which to study and evaluate the possible effects of the planned
measures and to communicate their findings to it.

Article 14

Obligation of the notifying State during the period for reply

During !he period referred to in Article 13, the notifying State shall
coo~rate With the notified States by providing them, on request, with any
additional data and information that is available and necessary for an accurate
evaluation, and shall not implement or permit the implementation of the
planned measures without the consent of the notified States.

Article 18

Procedures in the absence of notification

1. If a watercourse State has serious reasons to believe that another
watercourse State is planning measures that may have an appreciable a~v~rse
effect ~pon it, the former State may request the latter to apply the proVlsI~ns
of ~rtlcle 12. The request shall be accompanied by a documented explanation
setting forth the reasons for such belief.

2. In the event that the State planning the measures nevertheless
fin~s that it is not under an obligation to provide a notification under
Arttcle 12, it shall so inform the other State, providing a documented
explanation setting forth the reasons for such finding. If this finding does
not satisfy the other State, the two States shall, at the request of that

Article 15

Reply to notification

1. The notified States shall communicate their findings to the notifying
State as early as possible.
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other State, promptly enter into consultations and negotiations in~he manner
indicated in paragraphs 1 and 2 of Article 17.

3. During the course of the consultations and negotiations, the State
planning the measures shall, if so requested by the other State at the time
it requests the initiation of consultations and negotiations, refrain from
implementing or permitting the implementation of those measures for a
period not exceeding six months.

Article 19

Urgent implementation of planned measures

1. In the event that the implementation of planned measures is of the
utmost urgency in order to protect public health, public safety or other
equ.ally important i?terests, the State planning the measures may, subject to
Articles .5. and 7, Immediately proceed to implementation, notwithstanding
the provisions of Article 14 and paragraph 3 of Article 17.

2. In such cases, a formal declaration of the urgency of the measures
shall be communicated to the other watercourse States referred to in Article
12 together with the relevant data and information.

3. The State planning the measures shall, at the request of any of the
States referred to in paragraph 2, promptly enter into consultations and
negotiations with it in the manner indicated in' paragraphs 1 and 2 of
Article 17.

Part-IV

PROTECI'ION AND PRESERVATION

Article 2r?
Protection and preservation of ecosystems

Watercourse S!ates shall, individually or jointly, protect and preserve
the ecosystems of mternational watercourses.

Article 2129

Prevention, reduction and control of pollution

1. For the purposes of this article, "pollution of an international water-
course" means any detrimental alteration in the composition or quality of

28 Initially adopted as Article 22.
29 Inilially adopted as Article 23.

the water of an international watercourse which results directly or indirectly ,
from human conduct.

2. Watercourse States shall, individually or jointly, prevent, reduce and
control pollution of an international watercourse that may cause appreciable
harm to other watercourse States or to their environment, inclUding harm
to human health or \safety, to the use of the waters for ally beneficial
purpose or to the living resources of the watercourse. Watercourse States
shall take steps to harmonize their policies in this connection.

3. Watercourse States shall, at the request o~ any of them, consult with
a view to establishing lists of substances, the introduction of which into the
waters of an international watercourse is to be prohibited, limited, investigated,

. d Ior monltore .

Article 2i30

Introduction of alien or new species

Watercourse States shall take all measures' necessary to prevent the
introduction of-species, aUell or new, into an international watercourse which
may have effects detrimental to the ecosystem of the watercourse resulting
in appreciable harm to other watercourse States.

Article 2~1

Protection and preservation of the marine envirOlUllent

Watercourse States shall, individually or jointly, take all measures with
respect to an international watercourse that are necessary to protect and
preserve the marine environment, including estuaries, taking into account
generally accepted international rules and standards.

Part - V

HARMFUL CONDITIONS AND EMERGENCY SITUATIONS

Article 2432

Prevention and mitigation of harmful conditions

Watercourse States shall, individually or jointly, take all appropriate
measures to prevent or mitigate conditions that may be harmful to other
watercourse St t h h .a es, w et er resulting from natural causes or human conduct,

30 Initially adopted as Art' I 243 Ice .
1 Initially adopted as Art' IIce 25.

32 Initially adopted as Art' I 26Ice .

149



such as flood or ice conditions, water-borne diseases, siltation, erosron,
salt-water intrusion, drought or desertification.

Article 2533

Regulation

1. Watercourse States shall cooperate where appropriate to respond to
needs or opportunities for regulation of the flow of the waters of an
international watercourse.

2. Unless they have otherwise agreed, watercour~e States shall participate
on an equitable basis in the construction and maintenance or defrayal of
the costs of such regulation works as they may have agreed to undertake.

3. For the purposes of this article, "regulation" means the use o.f hydraulic
rks or any other continuing measure to alter, vary or otherwise control

; flow of the waters of an international watercourse.

Emergency situations

1. For the purposes of this article, "emergency" means a situation that
causes, or poses an imminent threat of causing, serious harm to watercourse
States or other States and that results suddenly from natural causes, such
as floods, the breaking up of ice, landslides or earthquakes, or from human
conduct as for example in the case of industrial accidents.

2. A watercourse State shall, without delay and by the most expeditious
means available, notify other potentially affected States and competent in-
ternational organizations of any emergencey originating within its territory.

3. A watercourse State within whose territory an emergency originates
shall, in cooperation with potentially affected States and, where appropriate,
competent international organizations, immediately take all practicable
measures necessitated by the circumstances to prevent, mitigate and eliminate
harmful effects of the emergency ..

4. When necessary, watercourse States shall jointly develop contingency
plans for responding to emergencies, in cooperation, where appropriate:
with other potentially affected States and competent international or-
ganizations.
I

Part - VI

MISCELLANEOUS PROVISIONS

Article 28

Installations

1. Watercourse States shall, within their respective territories, employ
their best efforts to maintain and protect installations, facilities and other
works related to an international watercourse.

2. Watercourse States shall, at the request of any of them which has
serious reason to believe that it may suffer appreciable adverse effects, enter
into consultations with regard to :

(a) the safe operation or maintenance of installations, facilities or other'
works related to an international watercourse; or

(b) the protection of installations, facilities or other works from wilful
or negligent acts or the forces of nature.

Article 26 Article 29

International watercourses and installations
in time of armed conflict

International watercourses and related installations, facilities and other
~orks ~hall enjoy the protection accorded by the principles and r~les of
International law applicable in international and internal armed conflict and
shall not be used in violation of those principles and rules.

Management

1. Watercourse States shall, at the request of any of them, enter into
consultations concerning the management of an international watercourse,
which may include the establishment of a joint management mechanism.

2. For the purposes of this article, "management" refers, in particular,
to

(a) planning the sustainable development of an international watercourse
and providing for the implementation of any plans adopted; and

(b) otherwise promoting rational and optimal utilization, protection and
control of the watercourse.

33 Initially adopted as Article 27.



Article 3fi34

Indirect procedures
In cases where there are serious obstacles to direct contacts between

watercourse States, the States concerned shall fulfil their obligations of
cooperation provided for in the present articles, including exchange of data
and information, notification, communication, consultations and negotiations,
through any direct procedure accepted by them.

Article 3135

Data and information vital to national defence or security

Nothing in the present articles obliges a watercourse State to provide
data or information vital to its national defence or security. Nevertheless,
that State shall cooperate in good faith with the other watercourse States
with a view to providing as much information as possible under the cir-
cumstances.

Non-discrimination INTERNATIONAL TRADE LAW
Article 32

Watercourse States shall not discriminate on the basis of nationality or
residence in granting access to judicial and other procedures, in accordance
with their legal systems, to any natural or juridical person who has suffered
appreciable harm as a result of an activity related to an international
watercourse or is exposed to a threat thereof.

34 Initially adopted as Article 21.
3S Initially adopted as Article 20.

153152



VI. DEBT BURDEN OF DEVELOPING COUNTRIES: AN
EVALUATION OF RESCHEDULING PROCESS

155

(I) INTRODUCTION

1. The item "Debt Burden of Developing Countries" has been on the
work programme of the AALCC since its Kathmandu Session (1985). During
the succeeding years the matter was under active consideration by an Expert
Group Meeting at New Delhi (November 1986) as well as by the seccessive
sessions of the AALCC. The Secretariat produced several studies on the
subject for consideration of the AALCC.1 The study entitled "Legal Aspects
of International Loan Agreements" was submitted to the Singapore Session
of the AALCC (1988). During that session, the AALCC decided to circulate
the study in view of its importance to the entire membership of the Group
of 77.

2. During its Nairobi Session (1989), the AALCC while considering a
report on the debt burden prepared by the Secretariat directed the Secretariat
to prepare a study dealing with the legal aspects of rescheduling of loans
and debt relief with a view to formulating workable legal guidelines for
rescheduling and debt relief. Accordingly, the Secretariat prepared a prelimi-
nary study on the various aspects of rescheduling of debts. During the
Beijing Session (1990), the AALCC took note of that study and asked the
Secretariat to continue to update it and commence formulation of a set of
legal guidelines on this aspect. In the Cairo Session (1991), this item could
not be taken up due to lack of time. Nonetheless, the Secretariat kept on
monitoring the developments and updating its study. At the thirty-first session
of the AALCC held in Islamabad (Pakistan) in January-February 1992, the
Secretariat presented a revised study entitled "Debt Burden of Developing
Countries - Legal and Policy Aspects of Rescheduling of Loans". Unfor-
tunately, the study could not be taken up for discussion at that session due
to lack of time. However, in view of the importance of the topic for the
developing countries, the study is being reproduced in the following pages.

The Debt Burden of the Developing Countries; A Preliminary Study on the Problems
and Prospects (AALCC/XXV!9 and Add. 1); Report of the Expert Group Meeting on
Debt Burden of Developing Countries (AALCC/XXVI/16); The Debt Burden of Developing
Countries: ew Developments, Debt Management and Formulation of Principles relating
to Debt Relief (AALCC/XXVII/88!9); Legal Aspects of International Loan Agreements
(AALCc/xXVII/99!9-A); Legal and Policy Aspects of Rescheduling of Loans: A Preliminary
Study (AALCC/XXIX/9!12).
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(II) LEGAL AND POLICY ASPECTS OF RESCHEDULING OF LOANS: A PRELIMI-

NARY STUDY

1. The debt cnsis faced by the developing world continues unabatedly
affecting their development process. There was, however, a marked difference
in the regionwise distribution of the debt burden. The external debt of the
Asian developing countries stood at $ 336 billion (approximately). The debt
in Africa was largely unchanged at $ 195 billion (approximately) owing
mainly to continued official concessional lending, debt cancellations and the
negative valuation effect of the stronger United States dollar.2 Available
figures put the total debt burden of the developing world (including short-term
debt) at $ 1,265 billion? As the external debt position worsens, Asian and
African nations are increasingly devoting energies and scarce resources,
which otherwise should have gone to promoting development, to grappling
with the debt crisis. The net inflow of capital to the developing countries
in general has been showing a massive negative trend.4

2. At the Eighteenth Special Session of the United Nations General
Assembly on International Economic Co-operation held from 16 to 28 April
1990, Member States adopted by consensus a declaration in which it is
stated that "a durable and broad solution of the external debt problems of
the developing debtor countries, should continue to be given urgent attention,
and the serious debt-servicing problems of some other countries should be
further addressed with a view to an early solution. Recent initiatives and
.measures to reduce the stock and service of debt or to provide debt relief
'for developing countries should be broadly implemented. Relief measures
Ishould aim at the resumption of vigorous growth and development in these
countries and should address all types of bilateral debt of debtor developing
countries. Serious consideration should be given to continuing to work towards
a growth-oriented solution of the problems of developing countries with
serious debt-servicing problems, including those whose debt is mainly to
official creditors or to multilateral institutions."5

3. The proposals enunciated by the United States Treasury Secretary
Mr. Brady (popularly known as 'Brady Plan') for alleviating debt and debt-
service in 1989 seems to have made some significant contribution in achieving

2 The Effects of the External Debt and the External Debt Servicing on the Industrial Development
of 1M Developing Countries, UNIDO, IDB. 7/20, 6 September 1990. It should be noted
that a~ut 90 per cent of the debt of African countries is represented by their long-term
bol'l'OW\ngs,or their drawings from IMF. The remaining 10 per cent is short-term debt.
Further an imponant feature of the African debt is that over % per cent of the long-term
debt was either publicly contracted or publicly guaranteed. and is thus sovereign debt.
Ibid.

During 1988, for example, while the net inflow of capital to the developing countries was
to the tune of S 92 billion, the outflow of resources and the capital by way of debt service
touched S 142 billion. See The World Balik A/mual Report; 1989, p. 27.

Cur;em Tr~ and Policies in the World Economy quoted in World Economic Sun'CY 1990
~nlled Nations 1990, p. 8. The item "External Debt Crisis and Development" has been
Included in the agenda of the forty-sixth session of the General Assembly (N46/250).

3
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6 Ibid. The results emanating from the implementation of these proposals are worth noting.
Mexico, for example, has signed an agreement with its commmercial bank creditors which
has reduced its outstanding liabilities by $ 6.8 billion and its debt-service payment on an
additional $ 22.5 billion resulting in an annual savings of $ 1.4 billion. The Philippines
has also concluded a bank financing arrangement composed of new money ($ 0.7 billion)
a cash buy-back ($ 1.3 billion) and debt restructuring. Concurrently, Costa Rica, Morocco
and Venezuela have also reached similar agreements in principle under the new scheme.

-see : External Debt and Industrial Development, UNIDO/IDB/7/19, 21 August 1990.

Trade and Development Report, 1991 UNCfAD.
Supra, n. 5.

~hc intcrn~tional trading system. It is important to recall that the protectionism
~ncreas~d 10 th.e I~te 1970s and early 1980s as a response to rising unemployment
m the industrialized countries. Trade barriers continued to proliferate. The
multilateral trading system, conceived as an arrangement based on the principles
of transparency and non-discrimination, was being eroded.

8. With a view to strengthen the multilateral trading system the GAIT
Mi~isterial. Meeting in 1982 approved an elaborate program~e of work.
ThIS meeting was followed by a special session of GAIT in 1986 which
decided to C?mmence a full-scale multilateral trade negotiation. In its scope
and complexity, the Uruguay Round of negotiations launched at that session
was .the most ambitious ro~nd of trade talks so far. It brought under the
purview of GAIT rules major sectors such as agriculture and textiles the
inadequacy of the GAIT dispute s.eUlements and enforcement machi~ery,
!he role and needs of t?e developing countries, safeguard measur~s and,
indeed the fundamental Is.sues of balance of rights and obligations under
GAIT. ~urther, t~e evolution of the world financial and trading system had
brought into prominence the new and fomplex issues of services, intellectual
property and trade-related investment."

9. The four-year preparatory work could not conclude as scheduled at
the Brussels Ministerial meeting held from December 2-7, 1990, due t~ a
deadlock between the United States of America and the European Community
(EC) nations over farm subsides. The EC, however had offered to cut farm
subsidies by 30 per cent over 10 years beginning in 1986. But what worries
the U~ and the ~airns Group of food producing countries (comprised of
Argent~na, Austraha, Brazil, Canada, Chile, Colombia, Hungary, Indonesia,
MalaysIa, Ne,,:, Zealand, P?ilippines, Thailand and Uruguay) is the way EC's
;ommon Agricultural Poltcy w?rks. Instead of paying subsidies directly to
armers, the EC guarantees pnces and buys up surpluses at those prices.

It then has to pay further export subsidies so that the surpluses can be
sold " I '.~~petltlve y at the lower world pnces, Despite these differences the
nego~atJons have continued since January 1991 to finalise this multilateral
exerCISe. Recently, Mr. Arthur Dunkel, Director-General of the General
Agrl~~ment on Tariffs and Trade (GATT) submitted a 500-page document
out InlOg the mo t biti I liberali. G s am I 10US pans ever to I erahze global commerce. Negotiat-
109 overnme t h '1
R d n save unti January 13, 1992 to respond to the draft Uruguay

oun trade acco d hi h M "across th bo r w IC r. Dunkel called the best possible balance
e ard" H h " di

thre t b· owever, t e contmuing isagreernent over farm subsidiesa en to lock th .
0pppose the dr ft: e progress of any talks~ F~ance .already. has said it will

a t; EC also has so far maintained Its consistent stand.
10. The efforts t . I' hyielded an r . 0 revita ize t e global economy during 1980s have not

COunt' . y .pe ceptible results. As pointed out, the position of developing
rles m mternational trade and finance has substantially weakened further,

9 Uruguay Round Papers 0 S I
Recolonization . GATT tin e ected Issues, UNCfAD/ITP/IO/1989: Chakravarti Raghavan.
1990· Trade d "'__ Ie Uruguay Round and the Third World. Third World Nerwors.

, an ~elopmem Report, 1991. UNCfAD. _

the above stated purpose. This was, however, made possible due to official
support extended by international financial institutions including IMF and
World Bank. But, it should be noted that these proposals have touched
only a part of the debt burd~n problem. The official support by ~hese
financial institutions has, operationally, taken the form of more concessional
rescheduling terms for official bilateral debt and the pr?vision of. official
resources to facilitate market-based debt and debt-service reduction for
commercial bank c1aims.6

4. In order to assist the General Assembly in its efforts to enlarge the
area of international agreement on policy approaches to the problems of
developing countries debts, at the end of 1989 the Secretary-General of the
United Nations appointed Mr. Bettino Craxi, former Prime Minister of Italy,
as his, Personal Representative on Debt? After extensive consultations Mr.
Craxi submitted his report in October 1990. This report contains an extensive
analysis of the origins, evolution, scope- and character of debt problems
facing developing countries and proposes policy remedies. It also sets the
debt crisis in the context of international economic relations and deals
thoroughly with the need for increasing financial flow to developing countries.

5. Despite these initiatives, it has been felt that the current implementation
of the Brady Plan for debt and debt service reduction, although very important,
does not go far enough towards an alleviation of the debt problem. Current
rescheduling exercises involving only the rescheduling of interest and repay-
ments of obligations lead to the piling of new obligations to old ones thus
increasing the long-term burden and the "debt-overhang". Further, the debt
crisis is a manifestation of the malfunctioning of the world economy at a
time of great turbulance. It inevitably raises serious questions about the way
in which global economy is functioning.

6. A recent UN study outlines important chanfes in the functioning of
world economy, especially between 1980 and 1990. It identifies changes in
the relative position of countries in the world economy with large shifts of
income between them. This change accelerated marginally due to further
globalization and interdependence among countries. This study further points
out that the "structure of production and trade shifted from primary production
towards manufactures and even more markedly towards services." However, the
stagnation in international trade in the early 19805 raised serious concern about
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widening the gap between developing and the developed countries. External
indebtedness continues to be a main factor in the economic stalemate of
the developing countries. Their capacity to service debt was seriously weakened
as interest rate grew and terms of trade deteriorated. This problem has
contributed to the fall in investment and the cessation of new financial
flows. Outlining the "Challenges and opportunities for the 1990s" the Declaration
adopted by the UN General Assembly at its Eighteenth Special Session on
International Economic Co-operation and Development, April 1990, called
forlO • . • . "finding an early and durable solution to the international debt
problems meeting the inc!easing needs for d~~el~pment fin~nce? cre~ting an
open and equitable trading system and facilitating the diversification and
modernization of the economies of developing countries, particularly, those
that are commodity-dependent, are conditions for the revitalization of growth
and development in the developing countries in the 1990s and require
continued concerted efforts".

H. At the international level, efforts have been consistently made especially
at the UN level, to alleviate the problem of debt and its servicing by
developing countries. The United Nations Industrial Development Organisation
(UNIDO), for example, has adopted certain proframmes and activities which
specially address the external debt problem. 1 The main thrust of these
activities is directed towards the mobilization of financial resources for
industrial development and a comprehensive strategy, via technical co-operation
for industrial restructuring and rehabilitation. The UN Secretary-General in
his statement addressed to the Second Committee of the UN General
Assembly, referred to the need for developing countries themselves to reform
their economies in order to cope more effectively with the crisis and made
full use of opportunities for future growth.12 Further, he also identified the
need for making public sector more eflicient and also to encourage investments
in private sector so as to improve productivity. Investment in human resource
development must also be accorded high priority.

12. In the light of above initiatives UNIDO's investment technical co-
operation programmes aim, in one way or another, at :13

(a) identifying viable investment opportunities in developing countries,
backed by serious local investors seeking one or more foreign
investment resources, including finance, technology, expertise, train-
ing, market access, etc.

(b) assisting the local investors in the formulation of these investment
opportunities and in identifying and contacting potential foreign
suppliers of investment resources, as well as in negotiating co-opera-
tion agreements; and

------
10 Supra, n. 5.
11 Ibid.
12 UNGA; NC.2/44SR.26.
13 External Debt and Industrial Development, UNJDO, IDBn.19, 21 August 199().

\

(c) upgrading national, individual and institutional capabilities in invest-
ment project identification, formulation, screening and promotion
as well as improving the investment climate in developing countries.

13. While the above set of market initiated measures have been applied
mostly in the case of Latin American heavy debtors, the creditor governments
have been adopting rescheduling as the remedy for a vast majority of the
low income countries. In certain cases debts have been waived by the
creditor countries. Nevertheless, the main policy plank for debt relief in the
case of low income countries has been rescheduling.

Evolution

14. The roots of the debt crisis can be traced to the rising expectation
for rapid economic growth mainly in the countries of Asia, Africa and Latin
America. During 1960s and 1970s, when majority of the Afro-Asian countries
became independent, devastated by colonial exploitation they had no capital
to fuel the rapid economic growth that they hoped for. 14 They had, therefore,
to invite foreign investment to come to the new~ independent nations and
do business on terms favourable to the investor.' As a result of this policy,
many of these countries enacted investment codes which guaranteed full
ownership of equity, generous tax concessions and unrestricted repatriation
of profits. All these incentives, however, failed to attract requisite amount
of foreign investment in substantial quantity. Therefore, they had little option
left, but to borrow to finance development and growth.l?

15. During 1970s, the first oil-price shock occurred and forced many
Asian-African countries to resort to heavy external borrowing. Subsequently,
there was a decline in the price of primary commodities which affected the
debt repayment capacity of the debtor countries. This resulted in the variation
of amount of funds to be "recycled" to debtor countries, and the increase
in interest rates further aggravated the debt problem, with the creation of
severe balance of payment difficulties. In addition, several debtor countries
had to face precarious internal political and economic turmoil due to civil
wars, government derelictions, natural calamities such as drought, desertifica-
tio~ and population explosion. The countries also need to construct and
~amtain physical infrastructure to support expanding agricultural and
mdustrial activities. These are long-term tasks requiring sustained international
support and cooperation, especially in finance, trade investment, science,
technology and training. 1

14 Ya~ Haile.marim, "Legal and other Justification for Writing Off the Debts of the Poor
Third World Countries: The Case of Africa South of the Sahara." Joumal of World hade
Law 1990, p. 56.

15 Jomo Kenyalla, Suffering Without Biuemess (East African Puhlishing House. Nairohi,
1968), pp. 76·92, Quoted in Haiei-Mariam, Supra, note. 14

16 John A. Bohn, "Government Response to the Third World Debt: The Role of the Export
and Import Bank" Stanford Journal of International Law, 1985, pp. 461.

17 Y. Seyyid Abdulai, "Africa"s External Deht : An Obstacle to Economic Recovery". The
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16. After the crisis of repayment faced b'y M1~ico in 1982, a spate of
rescheduling began at the behest of the creditors.

However, the methods and procedures adopted for rescheduling hai~
been controversial and the results have not been as. exp~cted by the deb.to~s.
The rescheduling of the existing debts are done primarily by two associations
namely, Paris Club and London Club. Paris Club is an association of official
creditors i.e., governments. It is not a legal body but an ad hoc group. of
western governments under the chairmanship of t~e French Treasury officl~ls
who have been meeting since 1956 to renegotiate the debt of countnes
falling behind in debt service payments. The London Club is primarily 'made

f· d't 20up 0 pnvate ere I ors.

Debt Relief

17. The proposed solutions for the debt burden could be summarized
as being rescheduling, refinancing and capitalization i.e., conversion of ~he
debt to assets in the debtor country. It should be noted that the rescheduling
and capitalization of the interest have been the main debt r.elicf for ~ost
Asian-African countries. Debt-equity swap forwarded as debt relief mechanism,
for example, is considered to be of little practical use in Africa. The equity
to be swapped for the debt are the equities of State-owned enterprises,
known in Africa generally as parastatals and which are mostly bankrupt. It
is well known that most of the State-owned enterprises have, in fact, not
even been able to cover running costs, let alone make pro fit.2 I

18. Exporting more funds in the form of loans or as direct foreign
investment has also been termed as a solution. This, it is argued, would
stimulate the economy, by generating more export surplus. However, the
inflow of foreign investment has been so far subject to stringent rules and
regulations, especially in Africa. Even the Baker Plan under which, commercial
banks were to increase their exposure by slightly more than 2 per cent per
year was of little benefit to Asian-African countries. Commercial banks since
the Baker Plan contributed only $ 0.2 billion to Africa, in contrast to their
contribution of $ 1.8 billion to Latin America.22

OPEC Fund for International Development. 1990, p. 13.
18 For a detailed discussion on "Rescheduling Measures" adopted in Mexico. See, Enrique

Castro Tapia, "Mexico's Debt Restructuring". Columbia Journal of Transnational Law, Vol.
23, No. I, 1984.

19 See, AALCC Doc. XXV/9, pp. 22·25.
20 For details see : Karen Hudes, "Co-ordination of Paris and London Club Reschedulings",

New York University Iournal of International Law and Politics, 1985, Vol. 17, Nos. 3. pp.
560·562.

21 Yacob Haile-Mariam and Berhanu Mengistu, "Plublic Enterprises and the Privatisation
Thesis in the Third World", Third World Quarterly, October 1988. pp. 1565·1587.

22 Ibid.
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R,eschedlliing

19. The countries burdened with the mounting arrears of debt may fmd
it difficult to repay the debt in keeping with the .sched~led terms ~nd
conditions. Factors ranging from balanc~ of payment difficulties: ~o mana!?ng
their own internal resources, may result to such an unhappy positron. MeXICO,
for example, in 1982 declared its first unilateral moratorium on the d~bt
servicing process. In such a case, it may become necessary to reorgamse
the whole debt; the repayment arrangement between debtor and creditor

be . d" . d' f ti t t" 23may, either have to 'renegotiate or reorgamse rom ime 0 une.

20. Generally, 'debt rescheduling' m.eans any change or modification in
the payment arrangement of an existing debt. In other words, new repayment
terms and conditions are settled in the light of new realities relating to an
existing debt. The "debt rescheduling" involves the payments of principal
and/or interest fallin~ due in. a specified inte.rval being deferre.d for rep~~ent
on a new schedule. Functionally, debt relief has a more Wider application;
it involves "any deferment or cancellation of arrears or of scheduled payments

. . d b dit ,,25 "0 bt t t . "or any interest rate concession grante y a ere lor. e res rue unng,
on the other hand, is a form of debt reorganization in which the entire
schedule of amortization payments relating to an existing stock of debt is
modified normally to extend the period of repayment.v'? It should be noted
that 'rescheduling' will not in anyway minimise the burden of debt. It is,
in fact, a short term measure in overcoming growth factors in the debtor
countries.

21. The approach of Paris Club (an association of official creditors i.e.
governments) to countries applying for the rescheduling of official debt has
generally been to treat debt problems as if they were essentially balance of
payment problems resulting from excess aggregate demand. As in most cases
of commercial debt rescheduling, debtor countries are required to reach
satisfactory agreement with IMF on Structural Adjustment Programme (SAP).
The rescheduling of debt when granted is limited to consolidating periods
of approximately the same length as country's stand-by programme with
IMP, often, only for one year. The Paris Club proceedings, however, do
not consider the overall situation such as the long-run dynamic effect of a
loan, debt management relation to the evolution and the link between service
obligations and productive capacity of a debtor nation. The London Club;
on the other hand, provides a forum for the rescheduling of debts owed

23 The amount of reSCheduled debt service rose from under 5% of actual debt service in
the three years before the crisis (1980.82) to over 20% in each of the succeeding three
years. In 1986, S 73 billion of rescheduling was negotiated involving 24 countries. In seven
yeabars (1980-86) S 320 billion was renegotiated involving 52 countries and s 28 billion was

nk debt.

24 ~ Riefrel, "The Paris Oub, 1978-1983", Columbia Journal of Transnational Law, Vol.
, o. 1 1984 pp. 83-104.

2S1bid.
26 Ibid.
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to the commercial banks. It also insists on the same conditionalities, namely,
prior a'greement with IMF relating to Structural Adjustment Programme and
the sovereign debtor should have undertaken a Paris Club rescheduling.

22. The debtor countries negotiating under Paris Club must be in a
situation of "imminent default". Such a situation arises "when a debtor country
uses of foreign exchange which are usually projected for one year in advance,
exceed its sources.,,27 In addition, it is the perception of the creditor that
the debtor is in the imminent threshold of default and that he needs the
relief. The other aspect of debt rescheduling is the conditionality, that a
debtor must have an IMF sponsored/approved structural adjustment
programme as a pre-requisite for acquiring eligibility for rescheduling. However,
normally such adjustment programmes are supported by a borrowing arran-
gement with IMF involving drawings in the upper tranches.28

23. The conditionalities put forward by the IMF generally are of the
following nature29 :

(a) Liberalization of external trade and payments and in particular, the
removal of import controls, foreign exchange controls and other
protectionist measures;

(b) The removal of restrictions on the activities of foreign capital, such
as discrimination against foreign capital, removal of limitations on
the transfer of profits;

(c) The devaluation of national currencies;

(d) The reduction of State subsidies for food, health and transportation;

(e) Changes in budgetary policies intended to reduce direct and indirect
taxes on companies and to increase direct or indirect subsidies for
companies (e.g. provision of investment finance, infrastructure, and
industrial outputs);

(f) A reorientation of national economic policy and development towards
increased promotion of production for export, with the concomitant
neglect of areas producing for domestic demand consumption.

(g) State intervention in the determination of wages and other incomesr'"

27 The sources includeexportsof goods and services,workers' remittances,private and official
transfers, loan disbursements foreign investment, borrowing from the IMF. and foreign
exchangereserves.

28 Upper credit tranches means borrowings by a member of 25% of its quota because
drawings in the first credit tranches do not require meaningful policy reforms by the
member country.

29 For a brief criticalevaluationof IMF conditionalitiessee: Folker Frobel, Jurgen Heinrichs,
Otto Kreye, "The Global Crisis and DevelopingCountries". in Trade and Development.
UNCfAD, No.5, 1984,Also see Wilfried Barg and Gunthes Thole. "1\11' Policies and
their Adverse Consequences for Human Rights in Bulletin. GDR Committee for Human
Rights No.3, 1986,pp. 164-174.

30 This conditionalitycould lead to political instability.For example.when the Venezuelan

Further, it should be noted that while both Paris and London cl~bs
work in tandem with the IMF, the debtors are prevented from actmg
collectively. For example, during the Paris Club procecdin.gs while the creditors
appear collectively with greater cohesion; ~he debt~r. IS made to face the
group of creditors unilaterally thus curtailing bargaining power to protect
the country's interests and priorities.

Rescheduling Agreements

14. The rescheduling agreements are generally of two kinds. The first
set of agreements are among the sovereign States for their official and
officially guaranteed loans. Such agreements (whether they are original loan
agreements or restructuring ones) are governed by the principles of public
international law.31 The second set of restructuring agreements take place
between sovereign borrowers from developing countries and the commercial
banks of the OECD countries. The credit arrangements between the sovereign
borrowers and commercial banks are governed generally by what is known
as "syndicated loan" agreements. The "syndicated loans" are a very complex
and technically difficult process which give rise to equally complex legal
dimensions.

25. The syndicated loans are advanced by a consortia of banks mostly
situated in the financial centres, such as New York, London, Paris and
Tokyo.J2 Generally, there are no governmental or inter-governmental regula-
tions of these consortia; which means they are not bound to observe the
normal requirements or restrictions of banking. These consortia, for example,
do not observe certain critical requirements such as the reserve that a bank
must keep in respect of its operations. Even the interbank transactions are
carried on very informally, adopting some times flexible methods to meet
a large demand. Such operations could lead to disastrous situations in case
of non-compliance by anyone of them. The Eurodollar Market has its own
rules for establishing the London-Inter Bank Offered Rate (LIBOR) of
interest which fluctuates periodically.r'

Go,vemmentimptemented"price rise" so as to futfil IMF conditionalityit faced a severe
resistance from the people which finally resulted in the death of 300 people and more
than 2000 were injured.
Georges R. Delaume,Legal Aspects of International Lending and Economic Development
(Oc~n~, Pu~l.ication)1%7, pp. 97-102; Mann. "Reflections on a Commercial Law of
Nations, Bntlsh Yearbook of International Law, Vol. 29, 1957.
~nSOniu~" reflectsthe sophisticatedorganisationalcapacityand the institutionalSOlidarity.

ongolo Bigs, "Legal Aspects of the Latin Amer;can Public Debt'. CEPAl. Review, No. 25,
p. 171

33 ~~OR is a variable interest rate which fluctuates according to the market in London.
IS rate represents the amount whicha bank operating on the London Inter Bank Market

~ to another bank operating on the same market for a Eurodollar deposit. for a term
not longer than one year. The US counterpart is known as the US Prime Rate.

31

32

1
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26. There are two fundamental purposes behind these consortia loans.
Firstly,. the. possibil.ity of mobilizing mor~ reserves; secondly, the proportionate
reduction In the fisk to each member m the consortium. So it is organized
through a mandate letter from a loan applicant authorising a bank to act
as the lead manager bank. At the same time the applicant sends a memorandum
giving detailed information on his economic and financial situation. The
mandate letter and the information memorandum then enable the lead bank
to invite other banks to participate in the formation of a consortium. And
it establishes a separate legal relationship which is independent of the loan ':
contract between lead bank and the borrower.

Guidelines For Rescheduling

27. The debt rescheduling and renegotiation process between sovereign
debtors and their creditors has evolved into a highly spccialised and complex'
practice. It should be noted that prior to 1973, sovereign States obtained
most of their credit from multilateral institutions such as the lMF and the
IBRD, from bilateral loans from other States, or from the sale of bonds.
However, during the 1970s the combination of increased energy costs, aggressive
use of funds from private commercial banks, and the demand for credit
for development projects and for financing the servicing of existing debt
resulted in dramatic increase in external borrowing by developing countries.34

28. Further, in the 1980s the recession in the development countries
and an increase in the worldwide supply of petroleum contributed to decreased
demand for exports from developing countries, reduction in the amount of
funds to be "recycled" to the developing countries and higher interest rates.
Be~use of the limited foreign exchange potential, particularly through com-
modity exports, some developing countries of Asia and Africa have been
facing enormous balance of payments deficits. Hence, they have failed to
pay b~ck the principal of and interest on medium and long-term loans that
were incurred four or five years earlier, and which required further loans
to finance current debt service and development projects.

~9. Upon fin~ing itself faced with such a severe balance of payments
deficit, a developing country is forced to consider the necessity of some
form ~f debt rescheduling or renegotiation.P Following is a brief account
of v.anous st~ps .to be taken while rescheduling or renegotiating debts,
specially keeping In view the interests of developing countrics.36

34 James B. Hurlock, "Advising Sovereign Clients on the Renegotiation or their External
Indebtedness" Columbia Journal of Transnational Law, Vol. 23, 1984, p. 29.

On t.he b~lance or payments problems and the role of Transnational Banks; See, generally
Foreign Direct Investment: Debt and Home Country Policies, Sf/CfC;SER. MO, July 1990.

36 Supra, n. 34, p. 29.
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30. First of all, the sovereign debtors may consider the necessity ~or
employing an expert legal counsel to assist in the preparation of a renego~la-
tion/rescheduling plan. Such a decision may be necessary on the following
grounds : (i) the country's .lac~ .of exper.ience in the area of reschedul~
ing/renegotiation; (ii) the applicability of foreign law to govern such a.greements,
and (iii) the country's lack of sufficient personnel to deal With several
hundred lenders spread throughout the world.

31. Secondly, review of the data available concerning s~verei~n's ext~rnal
debt portfolio and legal system, as well as expressed Intention of Its creditors
to decide which types of debt are capable of being rescheduled and h~w
much additional credit, if any, will be needed?7 (There are, however, gomg
to be difficulties in obtaining accurate ?ata which eventu~lly wil~ have to
be accepted and appreciated by all parties concerned). It IS also Important
to determine who are the borrowers of external debt; for example, ~he
sovereign itself, government entities, private sector .com~anies. If the soverel~
debtor does not have a comprehensive debt registration system already In
place, it may be necessary to begin collecting data from the va!ious govern~~n-
tal and non-governmental borrowers in order to reach an Informal declsl.on
as to which debt to include in the rescheduling plan, and to establish
feasible target figures and schedules for completion of the plan.

32. Next step is to review the sovereign's exchange control regulations
and constitutional and political framework to determine what legislative or
executive action may be necessary to implement the rescheduling pIa? and
also to assess the likelihood of political opposition to the rescheduling
to examine constitutional requirement and political climate before structuring
the plan. Review should also be made of the sovereign's payment and
exchange control systems to determine the most practical way to structure
future payments and promote internal compliance with the plan.

33. To prepare as comprehensive a proposal as possible before aJ?-
proaching the different groups of creditors is vital. In addition to the baSIC
financial terms of a proposal, such as whether to request any additional
credit, or better interest rates and repayment terms, three basic formulations
must be defined38 :

(a) Classes of Affected Debtors: This will depend on the view of available
data Sovereign debtor must also decide whether each of the affected
debtor should be party to the renegotiation agreement or whether a
single government agency or bank should act on behalf of all.

(b) Classes of Affected Creditors : The basic groups of creditors that the
sovereign must consider are, international lending institutions (IMF,
mRD), governments (both as direct lenders and as guarantors of

'51 As regards the incentives for investments in developing countries and other related issues:
See. : Supra, n. 35, p. 25.

38 Supra, n. 34, p. 29.
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commercial bank debts), public debt holders, and commercial bank
lenders and suppliers. International lending institutions and public
debt holders usually are excluded from rescheduling plans on policy
grounds and since they provide basic funding for stability and
development projects of the sovereign.

(c) Types of Affected Debt: One of the first steps in establishing the
categories of affected debt is to fix a cut-off date based on the
date that the debt is incurred or on the date that the debt falls
due, or on some combination of both.

Negotiating the Agreements

34. This stage begins once the above requirements are met. Generally,
the cornerstone of the negotiation package has been the sovereign's arran-
gement with the IMF. This, however, usually creates great difficulties to
developing countries as IMF imposes performance criteria and conditionalities.
The final group of creditors to be approached are commercial lenders
whic~ may consist of 500-600 banks at a time. So, commercial lenders usuall;
appoint a group of 10-15 of the banks with the largest exposure in the
debtor country as a steering committee to deal with the major issues and
to act as liaison with the banks at large.

35. Initial negotiations will focus on the basic terms of rescheduling
plan. Subsequently, a summary of the principal terms of the debt reschedule
will be prepared. This will include, the definitions of affected debtors
affected creditors, affected debt and the payment schedule. Briefly, following
three are the important provisions that are negotiated39 :

A. Negative Pledge Clause " It limits the sovereign's ability to incur
future debt that will rank ahead of the obligations governed by
rescheduling agreement. It should, however, be noted that such a
restriction may have impact on the sovereign's daily banking and
commercial activities.

B. Gross Default Clause: It li~ks together the various groups of lenders
by making it a default under the rescheduling agreement if a default
occurs under any other agreement to which the sovereign or any
governmental entity is a party. This clause requires that all lenders
should be treated equally.

C. Material Adverse Change : The lenders will insert a default clause
which permits each individual lender to declare a default if it
determines that a "Material adverse change" in circumstances
threatens the sovereign's activity to repay its obligations.

Finally, it should be noted that these negotiations can take several
months. Agreements on the terms of rescheduling plans may have to be

39 Ibid.
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reached after thorough consultations. All these modifications, however, will
have to meet the domestic requirements of both sovereign debtors and
creditors so as to legalise renegotiated plan.

Conclusions
36. The rescheduling process is only a temporary measure and it only

brings a short-term relief. It has been argu~d that unless the underlyi~g
economic causes such as decline or stagnation of exports, coupled WIth
increased import burdens, are fully addressd, the debt problem is mereh;
postponed and renewed negotiations become necessary a year or two. later.
The process of debt reorganisation should have a longer perspective and
should be designed to provide s~fficient time over which structural adjustment
measures can be implemented.

37. The Common African Position on rescheduling outlines clearly the
consequences of postponing debt service payments through rescheduling.
Rescheduling also does not adequately deal with the issue of how the
portion of the principal not rescheduled should be financed in future, nor
does it provide for rescheduling of previously rescheduled loans. Moreover,
it carries heavy costs in terms of fees and additional interests on rescheduled
debts.42 Further, it has been strongly urged that the rescheduling method ~
adopted should be based on the development and investment needs of each
country as well as on a realistic assessment of the country's repayment
capacity taking into consideration expected growth of export earnings, import
requirements and expected financial inflows as well as budgetary situation.

43

38. A special focus on possible new and workable relief measures for
Asian-African low income countries is required now since existing initiatives
(including Baker and Brady Proposals) practically address themselves to
selective category of debtors on the basis of commercial and strategic
interests. Debt problem of low income Asian-African region requires to be
addressed within the framework of objective realities coupled with consideration
of the welfare of the peoples concerned. It is necessary to identify concrete
debt relief measures which suit the debtor countries of Asia and Africa.
Such measures can be initiated for discussion and implementation through
regional organisations and other UN bodies.

39. It has been suggested that the borrowers (i.e. debtor developing
countries) instead of examining the legal aspects of rescheduling separately,
examine the implications of the overall context of the international credit
relations. The study relating to these issues has already been placed before
the AALCC. Further, it has been suggested that a study of formulation of

40 Special Memorandum by the Economic Commission of Africa " Conference of Ministers
on African Economic and Social Crisis (United Nations, 1984). p. 49.

41 Ibid.
42 Ibid.
43 Ibid.
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a set of legal guidelines and model agreements that could form the basis
of future borrowings from both official and commercial creditors can also
be undertaken. In this regard, it is extremely important to take into account
the differences in the legal systems and regulations concerning the rescheduling
of debts in the debtor as well as in the creditor countries so as to formulate
an acceptable ••.model. The present study has made an attempt to outline
generally the procedures followed in the negotiation of "rescheduling agree-
ments".

40. Further, as mentioned earlier, with the present high interest rates,
Jllunging commodity prices, increased exclusion of African exports from the
-markets of the industrialized world and persistent natural calamities, there
is no prospect of most African countries ever being able to pay their debts
in the forseeable future. By way of a possible solution, many including the
World Bank have recently suggested that the African countries may seek
from the creditor countries as well as the private and multilateral financial
institutions "a programmed gradual total write-off of the debt".44 Therefore,
the only effective solutions to the problem of the African debt, particularly
in Sub-Saharan Africa, are essentially within the realm of political goodwill
of the major donor countries rather than in any other debt relief measure
such as rescheduling. The African countries, however, must accept realistic
economic restructuring as well as creating the necessary political climate if
they are to expect debt relief from these countries.

44 Supra, n: 14, p. 79.
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VII. LEGAL ASPECfS OF PRIV ATISATION

(I) INTRODUCTION

1. At the thirtieth annual meeting of the AALCC held in Cairo in
April 1991, it was noted by the AALCC's Standing Sub-Committee on
International Trade Law Matters that in the economies of most) of the
Member States of the ALLCC, public sector enterprises or undertakings
(PSEs or PSUs) played an important role and that their economies were
dominated by such enterprises. It was further .noted that in recent years,
various multilateral financial and monetary institutions had put pressures on
developing countries to go in for privatisation of these undertakings, making
it virtually a precondition for the grant of financial assistance and the extent
thereof. The Sub-Committee, taking note of these developments, requested
the AALCC Secretariat to commence a study on the legal issues involved

I in the matter of privatisation with the final objective of preparation of a'
guide on legal aspects of privatisation in Asia and Africa. The principal
aim of such a guide would be to assist the Member Governments in carrying
out privatisation programmes in a manner which is not detrimental to their
national economic interests.

2. Since the preconditions, basic methods and procedures for privatisation
and the legal issues involved were likely to vary from one country to another,
the view was expressed that it would be necessary for the Secretariat first
to collect the relevant information from the Member Governments so that
it is able to identify the policy and legal issues involved before it commences
its study on the topic. Consequently, the Secretariat. prepared a questionnaire
to facilitate the Member Governments to furnish the required information.
That questionnaire was circulated by the Secretary-General of the AALCC
vide his letter dated the 30th of July 1991 requesting the concerned authorities
in the Member Governments to respond to the questionnaire as early as
possible.

3. Unfortunately, only the Governments of the Republic of Singapore
and Thailand responded to the questionnaire prior to the thirty-first session
of the AALCC scheduled to be held in Islamabad (Pakistan) in January-
February 1992. However, in view of the topical importance of this matter
for the Member States and with a view to facilitating discussion at the
Islamabad Session, the Secretariat prepared and presented a preliminary
study on the topic. The questionnaire circulated by the Secretariat and the
res~nses thereto by the Governments of the Republic of Singapore and
Thailand were appended to that study.
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Discussions and Decisions Taken at the Islamabad Session

4. At the Islamabad Session, the matter was discussed in the Standing
Sub-Committee on International Trade Law Matters.

5. The Assistant Secretary-General (Mr. Essam Abdul Rehman Mohamed)
while introducing the preliminary study on the topic (Doc. No.
AALCC/XXXI/Islamabad!92/14) stated that the topic was included in the
work programme of the AALCC in pursuance of a recommendation made
by the Trade Law Sub-Committee at the last session of the AALCC held
in Cairo in April 1991 and the mandate entrusted to the Secretariat related
to studying the legal issues involved in privatisation with the final objective
of preparation of a guide on legal aspects of privatisation in Asia and
Africa.

6. Since the policy prescriptions, basic methods and procedures as well
the legal issues involved in privatisation were likely to vary from one country
to another, the Secretariat was advised that before it commenced a substantive
study of the topic, it should first collect the relevant information from the
Member Governments. Consequently, a questionnaire was prepared to facilitate
the Member Governments to furnish the required information. Since that
questionnaire was responded to only by the Governments of Singapore and
Thailand, it was difficult for the Secretariat to prepare an indepth study.
Consequently, the study submitted to the present session was only a preliminary
one intended to facilitate the discussion and for indication of the direction
in which the Secretariat must pursue further work.

7. Explaining the contents of preliminary study, the Assistant Secretary
General pointed out that the study was in two parts, the first part being
devoted to the socio-economic aspects of privatisation and the second part
addressed to legal issues that might be involved in the process of privatisation.
One tentative conclusion of the Study was that Governments of developing
countries in the Afro-Asian region in their transition from the mixed economy
to a market-oriented economy would have to carry out their privatisation
programmes in a phased manner keeping in view their national interests as
weU as the need to align their economies with the global economy. The
?ther tentative conclusion was that since privatisation could be carried out
m two stages, the first stage consisting in the initial sale of shares of a
Public Sector Undertaking to public at large upto a ceiling of 49 per cent
and the second stage consisting in the sale of such shares to the extent of
givin~ effective control to the private companies; the first stage might not
require wholesale economic and legal restructuring but that would be necessary
at the second stage.

. 8. As the Secretariat was required to elaborate the preliminary study
m ~he light of the information requested from the Member States, the
Assistant Secretary-General requested the Sub-Committee to recommend to
the Plenary to urge the Member Governments which had not responded to
the Secretary-General's letter to kindly do so at the earliest to enable the
Secretariat to carry out the mandate entrusted to it.
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9. The Sub-Committee expressed its appreciation for the Governments
of Singapore and Thailand for providing the information desired by the
Secretariat. The other delegations attending the Sub-Committee assured
the Sub-Committee that they would contact the concerned authorities in
their respective Governments and request them to furnish the information
as desired by the Secretariat.

10. The Representative of UNIDROIT advised that in addition to seeking
information from Member Governments, the Secretariat should also take
into account the privatisation programmes under way in East Germany as
weU as in other States of the Eastern Europe and assured to make available
to the Secretariat some literature in that regard. He also advised that since
it would be somewhat difficult for the Member Governments to respond to
the AALCC's questionnaire, it would be better for the Secretariat to request
the Member Governments to furnish relevant literature on their progammes
and texts of agreements on privatisation.

11. The Sub-Committee noting that the topic of privatisation had acquired
immense importance for the developing countries in view of the far reaching
structural changes taking place in the global economy having an impact on
their national economies, decided to request the Plenary to urge the Member
Governments which had 1I0t responded to the Secretary-General's questionnaire
to do so at the earliest andlor furnish any relevant documentation to the
AALCC Secretariat.

12. The above recommendation was endorsed by the Plenary of the
AALCC.
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(II) SECRETARIAT'S PRELIMINARY STUDY

Introduction

1. Most of the developing countries in Asia and Africa achieved their
political independence in 1950s as a culmination of the process of decolonisation
set in motion by the United Nations soon after its inception in 1945. After
attaining political emancipation, one major challenge before the newly in-
dependent States was to select a -development model which could revitalize
their depressed economies since little, if any, meaningful development had
taken place in these countries during the colonial era. The development
model that was chosen by most of these countries 0 was that of a mixed
economy consisting of the public sector and the private sector in which
primacy was given to the public sector. All basic, strategic and infrastructural
industries were entrusted to the public sector whilst the private sector was
intended to play a complementary role. The rationale for lending primacy
to the public sector was that the State should have a definite say in shaping
economic policies and that welfare of the masses could be achieved only
through socialism.

2. India became the chief proponent of this development model and it
inspired a number of other developing nations in the region to adopt
economic systems based on this model. To begin with, India, in 1951, had
only five central public sector enterprises with an investment of Rs. 290
million.1 Since then the public sector has registered a phenomenal growth.
By March 1988, the number of PSEs had risen to 231 with an investment
?f ~s. 712,990 million2. At present, nearly 55 per cent of the PSE investment
~ ID steel, coal, minerals and metals, electricity and petroleum. Products
u:'clude such items as bread, paper, footwear and contraceptives; air, sea,
nver and road transport; national and international trade; consultancy, con-
struction activities; hotels and tourism services.3

h 3. Although this model of development had the advantage of industrializing
the country and making it largely self-reliant, it is now being realized that
I e over~ performance of the public sector has not been satisfactory. In
h990,. India had a total of 248 central public enterprises, out of which 103
ad Incurred losses to the tune of Rs. 17450 million during 1989-90. Out

2

~enkateswaran, RJ. "Aspects of Privatization. The Public Sector" in the Hindustan Times,
ew Delhi, dated 23 November 1991.

DePrabhu,A.N. "Privatisation. How to make °it work here" in the Hindustan Times, New
Ihi, 2nd June 1991.

DUll, RC. State Enterprises in a Developing Country. The Indian Experience 1950-90, New
Delhi, 1991.

3
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of these loss-making units, 40 were chronically sick and their revamping
required writing off losses worth Rs. 62,000 million while fresh investments
in only 28 units (which were to be rehabilitated) were expected to involve
additional outlays of Rs. 33,000 million.4 In addition thereto, compensation
in the event of closure was to involve a similar amount. In other countries
of the region, the experience has not been dissimilar. The reasons that have
been advanced for the overall failure of the public sector are along sthe
following lines :

(i) Some of the PSEs have virtually become social welfare organisations
with no accent on efficiency and productivity. They have become
breeding grounds for corruption, patronage, inefficiency and
bureaucracy, guzzling huge resources from the larger economy.

(ii) The PSEs are incurring continuous and staggering losses on account
of their producing goods and services at high cost and of indifferent
quality.

(iii) Their freedom of operation is severely curtailed due to excessive
interference by Governments, formally or informally.

(iv) They have bred a culture of no work.

4. Since the PSEs have become a drain on the exchequer, of late
pressures are being brought to bear on the governments to diminish the
role of the public sector and increase the role of the private sector through
industrial restructuring and privatisation. Since most of the governments in
the region have been suffering from increasing budgetary gaps year after
year while at the same time facing mounting external indebtedness, pressures
are being exerted on them in particular by the international financial and
monetary institutions to close down the chronically sick PSEs and reorganize
or privatise the remaining ones' if they wish to be favourably considered for
developmental assistance. Since governments would face the prospect of
industrial unrest in ordering closure of sick units, they are being promised
by these agencies financial assistance to enable them to meet thc cost of
retrenchment and other monetary benefits to be given to the workers of
such units.5

s. Probably, it is in response to these pressures coupled with the overall
unsatisfactory performance of the public sector, that privatisation and deregula-
tion of national economies have become the watchword in about 50 countries
around the world. In fact, deregulation, relaxation of State control and the
withdrawal of State from certain economic processes is already in process
in India, Pakistan, Sri Lanka, China, South-East Asia, Angola, Algeria,
Ethiopia, Kenya, Mexico, Chile, Western and Eastern Europe and the USSR.
There have been other factors also which have aided and abetted this

4 Mitra Chenoy, Kamal A. "Privatizing India" in Mainstream, New Delhi. Vol. XXIX. No.
41, dated 3 August 1991.

5 The Government of India has been promised S 1 billion of this score by the World Bank.
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development. Firstly, the successful British experience, Mrs. Thatcher, former
Prime Minister, privatised over two dozens PSEs in UK including giants in
steel, air and telecom services and showed that there was a no panacea
save for trusting her people. The second is the crumbling of the concept
of public sector in the Soviet Union and East European bloc which are
now switching over to the market oriented systems and contemplating privatisa-
tion of the majority of their public enterprises. Thirdly, most of the developing
countries have now come out of the time-honoured managing agency system
fostered by the British. Large private sector companies are now in the
hands of professional managers and a new entrepreneurial class has come
up. Fourthly, in several developing countries, there is now in place an
industrial and technological base and a fairly good infrastructure and heavy
industry have been well set. Fifthly, the capital market, by and large, is
growing in a number of countries of the region. Sixthly and lastly, the
recognition that withdrawal of the State from economic process is one of
the keys to further development since new industries such as micro-electronics,
computers, auto-revolution, information technology, automation of textiles
and several other industries need less interference from the State.

6. However, a crucial question that arises in this context is in the
manner and at what pace can the public sector be privatised since the
private sector even now has neither the resources nor the competence to
take over all public enterprises. If privatisation is taken to mean selling
away the assets of the public sector, partially or fully, to some individuals
or to some private companies including foreign enterprises, however efficient
or financially sound, that will not be in the interest of the developing
economies since no country or government would be willing to risk the
political fallout that will be generated if any such step is even contemplated.
Privatisation in the present context should, therefore, mean only disinvestment
of PSE's shares to the public at large including workers - partially, substantially
or fully. Even in this restricted sense, full privatisation, given the present
state of economies in the countries of the region, would not be in a position
to absorb the shock of full privatisation without a fundamental restructuring
of national economies. Moreover, taking into account the experiences of the
privatisation in Latin America and UK, it appears that privatisation works
only to the degree that the rest of the economy works. If the general
econ~my suffers from a overdoze of bureaucratic controls, rules and regulations,
pernuts. and licences, it would make only a nominal difference whether an
ente "rpnse IS 10 private or public sector.

. 7., It, is contended that four preconditions have to be satisfied before
pnvatJsahon can be successful :

"(i) The economy should be globalised. Inranational and international
competition should be fully encouraged. Otherwise privatisation will
res~lt .in the replacement of inefficient public monopolies by ex-
ploitative private monopolies.

(ii) Subsidies will have to be abolished. Full privatisation in a regime
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of subsidies will be an absurdity.
(iii) Administered prices and privatisation is an equally glaring con-

tradiction. No privatisation with simultaneous price controls can
ever work.

(iv) Internal and external protection through non-tariff measures will
have to be abolished. Whatever tariffs are needed have to be fully
rationalized, otherwise efficiencies will deteriorate and the consumer
and tax payer will become the victims. Privatisation in essence

.. 6means competition.

S. These are major microeconomic issues and involve restructuring of
the national economies and a fundamental change in the overall historical
perspective. Alleviation of poverty, equitable distribution of goods and services
and maintenance of regional balances continue to be the major demands
in the States of the region needing subsidies through the mechanism of
administered and retention prices. Since Governments are likely to take
time in taking a position on these major issues, full privatization of the
public sector at the moment should remain a long-term objective.

9. However, within the present framework a partial divestment is possible
and desirable if the objectives are to : (a) improve the efficiency of performance
of the PSEs; (b) make available funds to PSEs for modernization, expansion
and corporate growth; and (c) distance government from day-to-day functioning
of the PSEs. A partial divestment is feasible without affecting major policy
changes and without waiting for a total restructuring of the economy. A
divestment of upto 49% should pose no problem as the governments would
still be able to retain effective policy control. This is essential because
experience indicates that the success of late industrialisers like Japan or
the Republic of Korea was based, not on indiscriminate investment by
private investors pursuing market signals, but industrialization guided by
the State that influenced the number of units, the size of each, and the
technology and marketing strategy adopted in each industry. At a later stage
divestment even up to :60% can be tried provided the equity is distributed
amongst a large number' of shareholders including the workers of the enterprise.

10. However, it will not be possible to divest the shares of all PSEs,
particularly those which are industriallly sick as nobody would be interested
to invest in them. The remedy for the sick units should be the same as
for sick private enterprises. First, give an opportunity to the workers to run
the units. If they cannot, one must face the unpleasant task of closing
them down, with appropriate measures for relocation and rehabilitation of
workers. The capital raised by disinvestment of selected PSEs should not
go into the exchequer but should go into a separate Fund with the following
objectives : (i) For reinvestment in the public sector for modernization,

6 Moosa Raza. "Exploding the Efficiency Myth" in The Economy, Vol. I - Crisis and
Adjustmml. New Delhi, 1991.
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expansion and corporate growth; (ii) For assisting ailing PSEs and turning
them around; (iii) To create a social security scheme to safeguard the rights
of workers; and (iv) For intervention in the market to sustain public confidence
in this equity. Such a Fund should be governed by a select body consisting
of government nominees, public sector chiefs, chiefs of financial institutions
and eminent economists from the public and private sectors, who would
have all the authority to manage the Fund for the objectives listed.

11. Once partial disinvestment has been achieved, the next logical step
would be restructuring of the management of PSEs. Their Boards should
be reconstituted to give representation to the general shareholders. The
government should avoid the temptation to use its large shareholding to get
its nominees elected as this will defeat the purpose of partial privatisation.
Today, the annual general meetings of the PSEs are closed meetings between
the Chairman and Managing Directors of the enterprises and a representative
of the Government. There is really no accountability and transparency in
their operations in the true sense of the word. In fact, accountability of
the PSEs should be looked at from the viewpoint of accountability for
efficiency, productivity and profitability rather than from day-to-day operations.
The management of the PSEs should not be the responsibility either of
politicians or bureaucrats. They should be given independence and then
made accountable for their performance. Unless, governments consciously
adopt this approach, no amount of industrial restructuring of public enterprises
would ever succeed.

12. From the foregoing account, the inescapable conclusion that can be
derived is that Governments in the region in their transition from the mixed
economy to that of a market -oriented economy will have to sequence their.
privatisation programmes in a phased manner keeping in mind the national
interest as well as the need to align their economies with the global economy.

Legal Aspects

13. In any programme of privatisation, four stages can be contemplated.
The first stage is 'partial privatisation' which consists in the initial sale of
s~ares of a PSE to the public at large including the workers. The initial
divestment is generally limited to 20 to 25%. The second stage consists in
!he. ~e of shares of a partially privatised PSE in which such divestment
~ lil~llt~ to 49%. The third stage, which may be called 'effective privatisation'

nsists I? the sale of shares to the extent of giving away control of aPSE
to the pnvate COmpanies. The last stage is "total privatisation" which means
:mplete withdrawal of the State from the enterprise. In stages I and II,
·tehState control relatively remains intact but in stages III and IV, it isel er '"rnulIrnlSed or completely eliminated.

charl4• ~or implementing stages I and II of privatisation, which can be
actenzed as t' I . " h . I dv j I' fthe . par ra pnvansation, t ere IS a rea y m pace m most 0

,..,.••_~~~es of the region the requisite legal framework, although a few
~ will be required in certain legislation and a few fresh legislation
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may have to be enacted to create the new autonomous bodies to be entrusted
with the task of facilitating and overseeing the process of partial prtvatisation.
At present, the equity of PSEs is not quoted at stock exchanges and
therefore arrangements will have to be made to determine the sale and
purchase prices of their shares. For this, appropriate changes and devices
will have to be worked out in the Companies and Securities law. Moreover,
while embarking on a programme of progresssive privati sat ion, industrially
sick units will have to be closed down which will result in massive retrenchment
and unemployment of workers. Suitable amendments will have to be effected
in the relevant industrial/labour laws to ease the cost of human adjustment.

IS. For implementing stages III and IV of privatisation, since the character
of the PSE undergoes a transformation, considerable restructuring will be
involved. Such restructuring will need a suitable legal framework. This legal
framework generally includes constitutional guarantees and/or a law creating
and respecting property rights, in which the term 'property' is given the
widest connotation; a law setting forth provisions for the transfer of property;
a law regulating industrial development; a law relating to pollution prevention
and environmental protection; a companies law; a contract law; an insolvency
law; a securities law; a law of taxation on corporate incomes and dividends;
an excise law (oil valorum and value-added taxes); a competition law; and
a set of industrial/labour laws regulating, inter alia, the treatment of employees
in privatised enterprises.

16. Constitutional guarantees and/or a law creating and respecting property
rights is a prerequisite because clearly defined property rights are an essential
precondition of privatisation. The law regulating transfer of ownership of
land and businesses is required because almost all businesses to be privatised
will involve the transfer of, or the right of use, land from the State to the
enterprises concerned. Such a law will provide whether companies with a
certain percentage of foreign ownership can hold real property, and if so,
under what conditions. The law relating to industrial development will specify
the sectors which are reserved to the public sector and those which are
open to the private enterprise. The prevention of pollution law, apart from
checking pollution, will ftx the liabilities for pollution damage caused by
industrial accidents. The company law will specify the forms of business
organization (joint stock companies, both public and private, partnerships
etc.), confer separate legal personality on the business organizations and
provide the extent of protection to investors from liabilities incurred by the
business organizations in which they invest. The contract law is sine qua
"0" for commercial exchanges as it makes the contractual obligation binding
on the parties to a contract. The insolvency law is necessary to deal with
those businesses which fail to make a profit or are unable to continue to
pay to their creditors. This will apply to private individuals as well as to
businesses and will deal with the way in which outstanding creditors are
paid from the pool of remaining assets. The securities law is required to
create the necessary legal and regulatory framework within which the market
for trading securities is established and made functional and to protect the
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interests of investors. Such a law will also lay down rules governing the
operation of a stock exchange and the information that must be disclosed
by companies to obtain a listing .o~ the exc~ange. ,!he tax la~, ap~rt from
taxing corporate incomes and dividends, WI!1 provide fiscal ~n.centlves for
the establishment of new industrial enterpnses. The competition law, an
essential precondition for privati sat ion, is intended to pro~o~e a healthy
competitive environment and to ensure that PSEs, once privatised, do not
maintain their monopolistic position. Side by side with th~ competition . law,
an independent quasi judicial body (such as the Monopohes and ~estr~cted
Trade Practices Commission in India) will have to be created to investigate
and to implement the said legislation.

17. This body of laws may have to be complemented by a transformation
law and a privatisation law. The transformation law will be needed to
facilitate the transfer of title to businesses from the State to the private
sector. Such a law will provide that a PSE may be transformed either by
the Government itself or by the management and/or workers with the permission
of the Government. It might adopt either of the following two approaches
: (i) The PSE may be transformed into a company, and once this has taken
place the State will be the sole shareholder of the company and the shar~s
may then be sold in the privatisation process; and (ii) a new company will
be formed and the government will contribute various assets together with
the business as a going concern as its contribution to the capital. The
remaining shares in the new enterprise may then be sold to raise finance
for the running of the business.

18. A specific law on privatisation will be necessary to empower the
government to carry out the privatisation programme. This is because under
the Constitutions of many a State, a trade or industry can be nationalised
by legislation and that too for a public purpose. From that it necessarily
follows that a trade or industry can be privatised only by a specific enactment
for that purpose and that such legislation must disclose the grounds on
which public or community interest is better served by privatisation. Moreover,
in the case of those countries whose Constitutions ordain the State to
function as a welfare State and vest the ownership of all means of production
and natural resources in the State, a constitutional amendment may be
necessary specifically providing that privatisation is justified in public interest
only when it leads to greater productivity, efficiency and development.I

ANNEX - I

ASIAN-AFRICAN LEGAL CONSULTATIVE COMMITIEE

Questionnaire

1. What have been the social, economic and political factors which have

7 Upendra Baxi. "Constitutional Perspectives in Privatization", Mainstream (India), July 6,
1991.
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led your Government to go in for privatisation ?

2. How is the term 'privatisation' defined in your country ?

3. What aims has your country set for privatisation ?

4. What is the precise sphere of privatisation (sectors and industries) ?

5. What are the economic, financial, fiscal and legal preconditions for
privatisation in your coontry ?

6. The basic methods and procedures for privatisation appear to be as
follows:

(i) Private sale of shares - In this, the State sells all or part of its
shareholding in a wholly or partly-owned State enterprise to a
pre-identified single purchaser or group of purchasers.

(ii) Public offering of shares- In this the State sells to the general public
or to a limited class of purchasers all or large blocks of stocks it
holds in a wholly or partly owned State enterprises.

(iii) Management/Employees Buy-out - This refers to the acquisition of
controlling shareholding in a company by a small group of manage-
ment and/or employees.

(iv) Sale of assets- This involves sale of particular assets (trade marks,
plants etc.) rather than shares in a going COncern.

(v) Restructuring= This involves the breaking-up of a state-owned
enterprise into several subsidiaries.

(vi) New private investment-In this modality, the State does not dispose
of its existing equity in a public undertaking, but increases overall
equity and causes a dilution of the Government equity.

(vii) Leases and Management Contracts - These are arrangements whereby
private sector management, technology and/or skills are provided
under contract to a State-owned undertaking or in respect of
State-owned assets for an agreed period and compensation.

Which of these modalities are adopted in your country for privatisation
and what have been the legal problems encountered in that regard ?

7. Has your Government set up a statutory body to supervise privatisation
process ? If so, what is its role, rights and obligations ?

ANNEX - II

SINGAPORE

Answer to Question 1:

The rationale for our privatisation programme is as follows :

(a) To withdraw from commercial activities which no longer need to
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(b)

be undertaken by the Public Sector;

to add breadth and depth to the Singapore stock market by the
floatation of government linked companies and statutory boards and
through secondary distribution of government-owned shares; and

to avoid or reduce competition with the private sector.(c)

Answer to Question 2 :
The initial sale of shares of a subsidiary that has hitherto been wholly-owned

by the Government is "partial privatization". The sale of shares of a partially
privatized company is "further privatization"; sale to the extent of giving
away control of a company is "effective privatization" and complete withdrawal
from a company is "total privatization".

Answer to Question 3 :

Please see answer to Question 1.

Answer to Question 4 :
The Government has shareholdings in a very diversified group of com-

panies. Our policy is to privatise as many companies as possible.

Answer to Question 5 :

Companies which are privatized through public floatation must satisfy the
listing requirements laid down by the Stock Exchange of Singapore. Please see
attachment.

Answer to Question 6 :

We do not restrict ourselves to anyone particular method, as we have
to look at the situation and circumstances of each case of privatisation. We
have not encountered any major legal problems so far.

Answer to Question 7 :

No.

PART - I

ORIGINAL LISTING REQUIREMENTS

A. Criteria for Original Listing

101. General

ExchangTheappro~al of an application for the listing of securities on the Stock

h
e of Singapore Limited is a matter solely within the discretion of

t e Exchange.
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The Exchange has established certain numerical standards set out below
which will be considered in evaluating potential listing ap~licants. Aside
from the numerical standards set out below, there are, of course, other
factors which must necessarily be taken into consideration in determining
whether a Company qualifies for listing. A Company must be a going
concern or be the successor of a going concern. While the amount of assets
and earnings and the aggregate market value are considerations, greater
emphasis is placed on such questions as the degree of national interest in
the Company, the character of the market for its products, its relative
stability a~d p.osition in .its industry, and whether or not it is engaged in
an expanding industry WIth prospects and/or maintaining its position.

102. Ordinary Shares

Companies applying for quotation of ordinary shares are, as a general
rule, expected to meet the following criteria :

(1) It has a paid-up capital of at least $ 4,000,000.

(2) At I.east $ 1,500,000 or 25 per cent of the issued and paid-up capital
(whichever is the greater) is in the hands of not less than 500
shareholders.

(3) A minimum percentage of the issued and paid-up capital is in the
hands of shareholders each holding not less than 500 shares and
not more than 10,000 shares :
Nominal value of issued and Minimum percentage

paid-up capital
Less than $ 50 million 20%
$ 50 million and above and less than 15% or $ 10 million
$ 100 million whichever is the greater
$ 100 million and above 10% or $ 15 million

. . .... whichever is the greater
In complying WIth this distribution, the following are to be excluded:

(a) ~oldings by ~arent, or companies deemed to be related by
VIrtue of Section 6 of the Companies Act.

(b) ~oldings by directors (including those of persons designated
directors uader the Companies Act).

(4) Except i~ very exceptio~al circumstances, the Exchange will refuse
a quotation to partly paid shares, and even, should such a quotation
be grante? ~o such partly paid shares, the Exchange may impose
such restrictions on the dealings in such shares.

103. Bonds, Debentures and Loan Stock

A Limite? Liability Company seeking official quotation of Loan Securities
may be considered for admission to the official list if :
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(1)
It has at least $ 750,000 of issued loan securities of the class to.

be quoted;
There are at least 100 holders of such securities;

The securities are created and issued pursuant to a Trust Deed,
hi h must comply with the Trust Deed requirements of the Exchange

w IC hi h .as set out in Part X, the trustee of w IC IS:

(a) A company authorised by the law of Singapore t? ,take. in its
own name a grant of Probate or Letters of Administranon of
the estate of a deceased person;

(b) A company registered under any law of Singapore relating to
Life Insurance;

(2)

(3)

(c)

(d)

A banking company;

A company of which the whole of the i~sued shares a~e
beneficially owned by one or more companies referred to 10

(a), (b) and (c) above;
A company approved for this purpose by the Gov~r~ment of
Singapore as trustee for the holders of such secuntles.

(e)

104. Securities of Foreign Companies
The requirements for admission to the Official List of foreign companies

shall be prescribed by the Exchange from ti~e .to time an~ such reqU1~e~ents
shall be published as "Guidelines for the listing of foreign compantes .

105. Exploration and Development Companies
An application for listing from a Company whose current activities

consist solely of exploration will not normally be considered, unless the
Company is able to establish :

(1) The existence of adequate reserves of natural resources which must
be substantiated by the opinion of an expert in. a ~elin~d area over
which the Company has exploration and exploitation rights, and

(2) An estimate of the capital cost of bringing the Company into a
productive position, and

(3) An estimate of the time and working capital required to bring the
Company into a position to earn revenue.

106. Property Investment/Properly Development Companies
The Exchange generally will not list a property Company unless a

valuation of the freehold and leasehold property of the Company or the
Group (such as the case may be) has been conducted by an in~ependent
professional valuer on a date which should be not more than sIX months
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from the date of the Company's application to the Exchange for quotation.'

107. Special Type of Companies

(1) Companies with good prospectus for growth and are in need of
raising capital may be considered for listing notwithstanding that
they have yet to establish any track record or otherwise unable to
comply with any of the listing requirements of the Exchange. The
Exchange will take into consideration all pertinent factors, particularly
with regard to the quality and expertise of the management and/or
board of directors of the companies.

(2) If, in the opinion of the Exchange, a Company seeking admission
to the Official List is engaged in a business or activity which is
peculiar to a particular trade and for which the requirements of
the Exchange may not be totally applicable, the Continuing Listing
Requirements of the Exchange in general and the Directorate"
Requirements in particular, may be amended to bring the require-
ments more in line with the nature or activity of the company.

B. Policies

111. Conflicts of Interest

The existence of material conflicts of interest between Companies and
their officers, directors or substantial shareholders (or members of their
families or concerns controlled by them) will be reviewed by the Exchange
on an individual basis in considering the eligibility of Companies for original
listing. In many cases, Companies may be able to eliminate conflicts situation
prior to listing within a reasonable period after the listing and may be
asked to do so. Where a conflict cannot be resolved promptly for some
business reasons, the Exchange will consider all pertinent factors.

The most common types of conflict situation to which this policy applies
include personal interests of officers, directors or principal shareholders in
any business arrangements involving the Company, such as the leasing of
property to or from the Company, interests in subsidiaries, interests in
business that are competitors, supplies or customers of the Company, loans
to or from the Company etc.

. In considering the eligibility of Companies applying for original listing under
Its conflicts of interest policy, the Exchange considers, among other factors :

(1) persons involved in conflict and relationship to the Company;

(2) significance of conflict in relationship to the size and operations of
the Company;

(3) any special advantage for management involved in the conflict;
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. d if how soon andfli be termmated an I so,
(4) whether the con ict can fli 't be promptly terminated,

on what basis, and, if the con ict canno
whether: .

t is necessary or beneficial to the operatIOns
(a) the arrangemen I

of the Company;
ement are the same or better than

(b) the terms of thbe arbr~;!ed from unaffiliated concerns;
those that can e 0

t has been adequately disclosed to shareholders
(d) the arrangemen ports

through prospectus, proxy statements or any re '.
will re uire a Company to enter into a

In some cases, the Exchange qd' d to reduce the possibility
. ment with the Exchange, eSlgne .

speCial arrang~ . h ld ot be terminated immedIately.
of a conflict situation t at cou n

d Art' les Of Association112. Memorandum all IC ~
. .' the Official List of the Exchange are

Companies seekmg admlsSI~n Mto dum and Articles of Association
. ate into their emoran

required to mcorpor . t i Part IX of this Manual.
various provisions which are set ou 10

C. Additional Requirements

121. Original Listing Application .
. . he Official List must submIt an ap-

Companies seeking a~mls~lon to td ith Part 1I of this Manual.
f .' I listing 10 accor ance WI fl'

plication or ongma .' . desi d to serve the purpose 0 P acmg
Application for ongmal listing IS. esigne ti I to its determination as to the
before the Exchange the mformatlO~ essen .Ia n the Exchangc.
suitability of the securities for pubhc trading 0

122. Prospectus
.' the Official List of the Exchange,

All Companies seeki~g .admlsslon !o for Sale or an Introduction, must
whether through a pubbc Issue, .addi . t mply'lng with the prospectus. hi h t in a mon 0 co .ISSue a prospectus w IC m~s, I with the prospectus reqUIrements
requirements of the Compames Act, comp Y
of the Exchange as set out in Part VII.

123. Additional Listings
. . h . . t rs are not permitted to

Following listing, Compames and t eir regis rar· til the Exchange
issue any securities in excess. o~ those ~ut~orised fO~nIS~~~ga~~it ional securities
has approved an additional listing apphcatIon cover g
as described in Part IV.

124. Listing Undertaking
hE h e are required to enter

Companies applying for listing on t e xc ang
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int? an Undertaking with the Exchange to
quirernents and policies of the Exchange. comply with all the listing re-

125. Allotment of Shares reserved for Employees etc.

th ~o~panies seeking admission to the Official List may be permitted b
th e. xc atge to reserv~ up. to 10% of the offered shares for allotment tY
err emp oyees, executive directors customers u r . 0

the companies lodge with the Exch ' ., s pp .'e.rs etc. provided that
to be allotted to the following :ntge a .statemf ent giving number of shares
allotment : a egones 0 persons and the basis of

(a) employees;

(b) executive directors;

(c) customers;

(d) suppliers; and

(e) others (state relationship with issuer).

ANNEX - III

THAILAND

1. What have been the s . I .have led you G ociai, econ~mtc and political factors which
r overnment to go in for privatisation ?

Economy is the main factor which has led the Th . G
to ad t th r' ar rovernment

o~ e po. ICY of pnvatisation. Thailand's high rate of
economic expansion has led to the robl
~:s~~~~:r:structure anhd the consequenlfal b~~e::c~h~r!~~:m~f
. 0 support t e country's rapid economic e . . .
IS, therefore, necessary for the Thai St t . xpansion, It
th . . . a e enterprises to exp d
err services rn cooperation with the. ori . ane private sector.

How is the term 'privatisation' defined in your country ?

:~ Th~iland, the term 'privatisation' connotes the increase in
e private sector's role in the management of Stat t .Wh . e en erpnses.

at alms has your country set for privatisation ?
Th b' .
as ~o~~~~t~ves set by Thailand in the case of privatisation are

2.

3.

1. to maintain Thailand's financial stability by reduci f .loans; 109 oreign
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4.

2. to reduce the burden of government subsidies;

3. to improve the efficiency in the management of State
enterprises; and

4. to mobilize the private sector to use more of their savings
to invest in State enterprises by means of increasing the
potential of the domestic capital market.

What is the precise sphere of privatisation (sectors and industries) ?

The sphere of privatisation mainly covers the following infrastruc

ture :

1. transporation;

2. communication; and

5.
3. energy.

What are the economic, financial, fiscal and legal preconditions for
privatisation in your country ?

The preconditions for privatisation in Thailand are as follows :

1. a clear plan of action;

2. legal preparation including amendment of the existing legis-
lation which impedes privatisation, and enactment of new
legislation to facilitate privatisation;

3. public relations campaigns with a view to making the ob-
jectives of privatisation clear and acceptable to the
public; and

4. development of capital market to support privatisation.

The patterns/procedures for privatisation applied in Thailand appear
to be as follows :

(i) Private sale of shares was introduced in the case of the Chonburi
Sugar Industry Co. Ltd., whereby all of its shares were sold
to the private sector;

(ii) Public offering of shares was introduced in the case of the
~orth East Jute Mill Co. Ltd., whereby its shares were sold
m the Stock Exchange of Thailand;

(iii) New private investments were introduced in the case of the
!hai Airways International Co., Ltd., whereby its capital was
increased and its shares will be listed in the Stock Exchange
of Thailand;

(iv) Joint venture as in the case of the NARAYANA Phand Co.
Ltd., and the Erawan Hotel, of which the Government is now
a minority shareholder;

6.
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(v) Concessions as in the cases of the Bangkok Mass Transit
Authority and the Transport Company Limited whereby part
of their bus routes were conceded to the private sector. (A
similar method is used in the case of the second phase of
the Express Way Project); and

(vi) Liquidation as in the case of the Jute Mill of Ministry of
Finance.

7.

Legal problems concerning privatisation arise when some State
enterprises want to sell their shares to the public. Since these
State enterprises were not established in the form of limited
companies, they, therefore, have no share capital. However,
legislation allowing the division of the capital of these State
enterprises into shares is being contemplated.

In some cases, investment and competition by the private sector
have not yet been possible since certain existing legislation, such
as the laws on telegraphic and telephone services still prohibit'
the private sector from providing such services.

So far, Thailand has not enacted any legislation specifically to
protect the interests of either the State or the private sector
in case of privatisation.

Has your Government set up a statutory body to supervise privatisa-
tion process ? If so, what is its role, rights and obligations ?

At present two government agencies have been assigned to look
after and supervise privatisation process. The Office of the
'National Economic and Social Development Board is responsible
for policy matters, while the Ministry of Finance looks after
the actual implementation of the privatisation schemes.

VIII. ESTABLISHMENT OF A DATA COLLECTION UNIT IN THE
AALCC SECRETARIAT

(I) INTRODUCTION

1. During the Nairobi Session of the AALCC (February 1989), the Head
of Delegation of the Republic of Korea commended the AALCC for tackling
legal aspects of economic problems in the Asian-African region, but felt
that it should assume a more active role in removing legal obstacles in the
way of promoting the cause of economic development in the region in the
context of the prevailing world economic situation. Noting the significant
nexus between economic development and harmonization of legal regimes
governing economic activities through sharing of accumulated experiences
amongst the Member States of the AALCC, he proposed the establishment
of a Centre for Research and Development of Legal Regimes applicable
to Economic Activities and Changing Situation of the Afro-Asian countries
under the auspices of the AALCC entrusted with the following functions :

(i) to collect and distribute overall information on existing legal regimes
and the changes taking place therein relating to economic develop-
ment of Member Countries;

(ii) to organise research, seminars or symposia on relevant matters;

(iii) to give legal advice and assistance to Member Governments upon
request; and

(iv) to train officers of the Member Governments in dealing with legal
aspects of economic matters.

He assured the AALCC of his Government's willingness to make financial
contribution for organising the Centre under the auspices of the AALCC
and for the preparation of a feasibility study for establishing such a Centre.

2. Noting the importance of the proposal, the Nairobi Session authorised
the Secretary-General to appoint a Consultant from one of the Member
Sta!es to prepare a feasibility study on the proposed Centre for consideration
at Its sUbsequent session.

la 3. After the Nairobi Session, the Government of the Republic of Korea
p ced a sum of US $ 25 000 at the disposal of the AALCC Secretariat.
~ereafte~ the Secretary-G;neral appointed Prof. Kazuaki Sono of the Hok-
th do Umversity, Sapporo (Japan) as Consultant and entrusted him with

e task of preparing a feasibility study for establishing the proposed Centre.

4. During the Beijing Session of the AALCC held in March 1990, the
Dlatter was discussed by the Heads of Delegations on the basis of a preliminary
report presented by Prof. Sono, the Consultant. The Consultant was unable
o prepare a definitive report' in the absence of an indication as to the
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ven~e .of the proposed. ~entre and the sources and extent of funding. The
preliminary report envisioned the proposed Centre as an information and
research institution as the bulk of the relevant information was already
available but required processing and expertise which would be a major
commitment. The report also emphasized the necessity to ensure that the
proposed Centre would not duplicate activities already underway in other
global or regional institutions.

S. The Heads of Delegations took note, with appreciation, of the report
of the Consultant and directed the Secretariat to submit an indepth study
on the ways and means of concretising the ideas contained in the proposal
of the Republic of Korea which was considered commendable.

6. At th~ thirtieth session ?f the AALCC held in Cairo in April 1991,
the Secretanat presented an indepth study on the matter contained in
document No. AALCC/XXX/Cairo/91/17. That study, at the outset, surveyed
the work of a number of UN organs and other organisations to ascertain
whether their activities encompassed harmonisation of laws and regulations
relatable to economic matters and came to the finding that that sort of
a~tivity was. not be.ing pursue~ in any of those institutions although they
did col~ect information on a universal basis on the topics falling within their I

respective fields of competence some of which might be of relevance to
the ~ember Stat~s. of the ~~<?c. After conducting that survey, the Study
examined the validity and viability of the projected Center in the light of
the contemporary international economic environment and came to the con-
clusion that the proposed Center wculd be a unique institution as a collector
and disse~inato~ .o.f overall information about the legal regimes applicable 1
to econ~mlc aC~IVltles and the changes taking place therein, not only in the
Afro-Asian region, but worldwide having an impact on the economies of
the region.

7: Having establi.s~ed the )ustification for the proposed Centre, the Study
examined two modalities for Implementing the proposal by the Government
of the Republic of Korea : the first one contemplated the establishment of
the ~entre as an autonomous institution to be hosted by a Member Government
alb~lt under the auspices of the AALCC. The second one envisaged the
setting ~p of a Data Collection Unit as an integral part of the AALCC
Secretanat a~. t.he first practical step towards launching of the projected
Centre by utlhsmg. the unsp~nt portion of the. Republic of Korea grant for
that purpose. Having examined these modalities, the Secretariat felt that
although the proposed Centre as an autonomous institution was a sine qua
no~ to help Member States in Asia and Africa to quicken the pace of
their development as information is key to development, the establishment
of such a <?entre sh?uld be pursued as an ideal long-term objective because
such. a project requires not only substantial finance but also preparation of
considerable ~oundwork and development of a certain degree of expertise.
Moreover, senous thought could be given to establishing the Centre as an
autonomous institution only as and when a Member Government came
forward to host the Centre and to bear its running costs singly or jointly
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with other interested Member Governments. The Secretariat, th~refore, sug-
gested that the first practical step towards implementing t.he afores~ld long-term
objective should be to set up a Data Collection UOIt as an integral part
of the Secretariat to be financed by the unspent portion of the grant of
US $ 25,000 made by the Government of the. Republic o~ ~orea. If after
two years the Member States consider to contmue the UOIt, ItS cost would
be met from the general budget of the AALCC.

8. At the Cairo Session, the foregoing study was discussed ~y the Heads
of Delegations with the Heads of Delegations. of the R~pubhc of Korea,
Ghana, Kenya and Arab Republic of Egypt taking an active pa~t. Although
there was general agreement amongst the Heads of Delegations on the
proposed establishment of a Data Collection Unit as .an . integral ~art of
the Secretariat as a first step towards the long-term objective of settmg up
of an autonomous Centre for Research and Development as and when. a
Member Government- came forward to host the Centre and to bear ItS
running costs singly or jointly with other interested Member Governments,
they were somewhat concerned about the financial implications of th~ proposed
Data Coollection Unit for the AALCC. The Head of Delegation of the
Republic of Korea made a statement that although the initial expenses for
installing the Unit could be met by the contribution made by his Government,
it would not be possible for his Government to make further voluntary
contributions to meet future operational and maintenance expense~ of ~he

- Unit. Concern was also expressed about the prospect of the Unit being
sustained on the basis of voluntary contributions as was suggested by a few
Delegations. In view of these concerns, the Head~. of I?e1egatio.ns directed
the Secretariat to prepare a further study detailing information on the
financial implications involved for the AALCC in the. establishment a?d
running of the Unit as an integral part of the Secret~r .•at. The Secretanat
was also directed to put up such a study before the Liaison Officers b~f?re

. its submission to the Thirty-first Session in Islamabad for a final decision
on the matter.

Discussions and Decisions taken at the Islamabad Session

9. At the thirty-first session of the AALCC held in Islamabad in January-
February 1992, the matter was further discussed by the Heads of Delegations
on the basis of a note presented by the Secretariat entitled "Establish~e~~
of a Data Collection Unit as an Integral Part of the AALCC Secretanat
contained in Doc. No. AALCC/XXXI/Islamabad/92/17 which was a study
on the. financial implications of the setting up and running of a Data
Collection Unit within the Secretariat which had earlier been approved by
the Liaison Officers at their 229th meeting held on 28th of November 1991.

. 10. The Secretary-General introducing the Secretariat study outlined the
gist of the proposal and the financial implications to be as follows :

"~t is proposed to set up the Unit initially for a period of two year~,
VlZ. 1992 and 1993. The establishment and operational costs of the UOIt
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will be fully covered by the unspent portion of the Republic of Korea's
grant. For these two years, there will thus be no financial burden on
the AALCC, whilst the advantages would be considerable in the sense
of modernising the Secretariat and providing a service to the Member
Governments. The only financial implication involved for the AALCC
would be the creation of a new post of Director which is intended to
be filled internally which, however, will amount to only US $ 500 per
year as the post will be filled through promotion. From the third year
onwards, should the Member Governments wish to continue the operations
of the Unit, the overall operational costs would be around US $ 3,000
which is quite modest."

11. The Head of Delegation of the Republic of Korea appreciated the
Secretary-General's proposal for the establishment of a Data Collection Unit
within the Secretriat as it was highly practical. He was happy to note that
the initial expenses for the setting up and running of the Unit would be

I met by the unspent portion of his Government's contribution. He expressed
the hope that other Member Governments would lend support to the proposal.

12. The Head of Delegation of Japan while thanking the Republic of
Korea Government for its grant and supporting the Secretary-Generals
proposal, suggested that after two years, the functions of the Unit should
be reviewed by the Heads of Delegations so as to determine its continuance.

~ 13. The Head of Delegation of Egypt endorsing the views expressed by
the Delegations of the Republic of Korea and Japan considered the estab-
'Iishment of the Data Collection Unit as a practical demonstration of South-
South co-operation. He suggested that the Unit should be linked to the
databank with the Cairo Centre and that the Secretariat must think of
running the Unit on commercial lines.

14. The Head of Delegation of Ghana felt that since all international
organisations had databanks, it was quite appropriate for the AALCC
Secretariat to have one. He extended support to the establishment of the
Data Collection Unit.

15. The Head of Delegation of Sierra Leone also supported the estab-
lishment of the Data Collection Unit. He considered it a progressive step
and an essential one if the AALCC was to discharge its advisory role
effectively. He considered the suggestion of the Japanese delegation a good.
one, but wished the AALCC at this session itself to consider its establishment
on a permanent basis.

16. The Delegate of India suggested that the Secretariat must give a
serious thought to the kind of information and data it should collect. It
might perhaps start with collecting information related to international trade
law, monitor developments in that field, status of trade law conventions etc.

17. The Delegate of Egypt agreeing with the suggestion of the Indian
delegate stated that the information collected should not only be on legal
but economic matters as well. Those two must be the parameters.

li if Korea suggested that once the
18. The Delegate of the R~PL~b Le. 0 b the Heads of Delegations at t,

mandate for establishing the VOlt IS g1~en ~1I be the best forum to work
h L". Officers' meetmg WI b hthis session, t e raison ti n of the V nit as suggested y t e

out detailed modalities .f~r the operr: I~eeting will also be appropriate for
Indian Delegate. Th~, Llalso~ <?:fiCa~tertwo years of the Unit's establishment,
the review of.the .Umt s fu~ctI~n;l· the Secretariat where the Unit would
as the meetmg IS regular y e 10

be set up. I theh Secretary-General's proposa on
19. The President stated t~at t e. . tegral part of the Secretariat

. f Data CollectIon Unit as an 10 •estabhshment 0 a . h h nditions that such speCific matters
was unanimously accepted With tue ·tCO the working modalities and the

d th operatIon of t e 01 as .
relate to e. k by the Liaison Officers' meet mg.
future review Will be ta en up
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(II) SECRETARY-GENERAL'S REPORT

I'olidity and Viability of the Proposed Centre in the Context of Prevailing
,,(emotional Situation and in the Light of Work of Existing Organisations

1. The validity and viability of the proposed Centre needs to be examined
in the light of the profound changes that have taken place on the world
scene since 1989 having a major impact on national economies. On the
political plane, these include the end of the cold war between the two
Super Powers, the revival of democratic institutions in Eastern Europe and
the recent Gulf Crisis. The end of military rivalry between the two Super
powers has ushered in prospects of peace and stability resulting in appreciable
cuts in national defence budgets which, it is hoped, would be diverted to
the cause of development. It has also given rise to the expectation that the
United Nations, which from its inception has been preoccupied with averting
the possibility of another World War breaking out, would now be able to
focus its concentrated attention on economic cooperation for development
and that the North-South dialogue, which has been stalled for more than
a decade, will be able to take-off the ground.

2. But the recent Gulf Crisis, apart from reviving fears of political
instability and international tension, has plummeted the world in a situation
in which a majority of oil importing developing countries will face the
prospects of collapse of their economies due to sudden rise in oil prices.
Further, upsurge of democracy in Eastern Europe has resulted in the breakdown
of the centrally planned economy and its displacement by the market economy.
Altli"ougha prosperous and democratic Eastern Europe will open the prospects.
of new markets for developing countries' exports, one of the negative con- .
sequences is likely to be that initially global assistance to reforming Eastern
Europe will be at the expense of assistance to the developing countries.
Already there has been substantial reduction in foreign aid allocation in the
U.S. and EEC's aid budgets for the year 1990 for the Third World countries'
Major industrialized countries have brought into being a new Bank to finance
reforms in Eastern Europe in April this year. The bank called the European
Bank for Reconstruction and Development (EBRD) will have a capital base
of S 12,?OO million with a 30% as paid-in capital. The USA, with a 10%
:!are, ~ have the largest shareholding in the new Bank. The EBRD will

heaVily focussed towards the private sector.2

R 3d On the .econ.omic front, the important events include the Uruguay
~UD of ~u1tdateflal Trade Negotiations under the auspices of GAIT and

uPCOIlllDg economic integration of Europe in 1992.

devc~' The ~nomic integration of Europe in 1992 combined with the recent
opments In East Europe present both opportunities and challenges to

1 ._-

2
vrBC "East Europe It the expense of the South" OPEC Fund News Letter, January-April,1990.

1M Hitubwon Times, (NeW Delhi) 10 April 1990.
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the developing countries as a whole. It is feared that because of the
geographical contiguity and cultural affinity towards the East European
States, the EEC aid budgets traditionally allocated to the developing countries
are likely to be diverted to the reconstrucltion of Eastern Eruope. Moreover,
the developing countries, particularly the newly industrialized ones in the
Asian region, face significant risks from the European integration in that
despite assurances that the average level of external protection will not be
increased as national tariffs are converted to a common European Community
structure, fears remain that non-tariff barriers in the more restrictive countries
may be adopted by the European Community as a whole, thus increasing
the average level of external protection.

S. It is also anticipated that improved efficiency within the European
Community will make its products more competitive to the imported goods
from outside and this will tend to dampen prospects for trade with Asia.
But the reduction of barriers to the circulation of goods within the European
Community, such as the elimination of national quotas, should benefit Asian
exporters as well as producers within the European Community by giving
them access to wider market. Should protectionism increase, it is likely
that there would be an intensification of direct investment in the European
Community, particularly from the newly industrialized countries and Japan ~
which have tended to neglect the European Community in favour of USA
and South-East Asia. It is argued that the fear of 'Fortress Europe' is
totally unfounded. With the exception. of agriculture, which will for a few
more years continue to receive protection, in all other areas the European
market will be thrown open not only within Europe but also to other
countries. It has been estimated that formation of a single economic market
will result in almost one percentage point faster rate of growth all over .the
Community. It will create two million additional jobs within the next six
years. Increasing stress on technology will lead to more concentration on
production of fewer goods leaving the rest to be imported from outside.
Investment activity in Europe will remain dynamic for several years and the
level of investment will be robust. It will open up innumerable opportunities
for participation and cooperation with countries all over the world.

6. However, according to a report submitted to the recent OAU summit
in Addis Ababa'' the change of equations in Europe has put new pressures
on the continent of Africa which would increase when a unified Europe
embracing both East and West becomes a reality. Although there is a yet
no withdrawal by USA from Africa, a subtle readjustment of responsibilities
seems to be underway as a result of diminishing US and Soviet interests
in the area. France has stepped into Africa in a big way. There see s to
be a parallel between what France is doing in the Pacific and what it is
doing in the Indian Ocean. France is using satellite technology to mount
special TV programmes for its former colonies in Africa. The USA's CNN

3 OAU. Secretary-General'sReport on Economic Crisis in Africa submitted to th OAU
Summit held in Addis Ababa, July 1990.
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. roads in English-speaking Africa.
has already made deep 10 Europe needs alld . eral resourceS. . h. is rich in natural an mm ness movement gnps t e

7. A:n~ industries. As environme?tal aw:~s for its industrial wastes
these fo ld it will turn for dumpmg gr~ verished Africa co~d be
developed wor 1 'resources elsewhere, and .an ,:,po environmental disaster
and for natura frica could well be head1O~ or ~~t The pressures from
an easy prey. A t 'It for greater economiC acti y. ditions being attached

E ope turns 0 d ith new con 11 ..as ur h already become cru e Wl .' These condl110nS
united Europelitt1:v~d the countries of Africa ahrerl~V:~ World Bank and
to whatever \r d imposed by t e care
are in addition ~~ those a e: ~lurality in political system and grt~at~:ought
cover such sensll1ve areas a th t Africa faces today are ap y

. h The pressures a .' ..for human ng ts. . h OAU report on the cnS1S .
out in the concluslOn of t e . backwa~d region of the world.

"Africa today is the most e~onomlc~lYcause for grave concern. on. the
This state of affairs alone IS enou~ hat is even more alarm10g 1Sthe

art of the continent's le~ders. Bu w is either stagnant or actually
p Af ica's economiC performancefact that n
on the decline." . t f r political purposes

ld on ahgnmen 0 .
8 With the end of the co war, un vistas of South-South co-opera~lO~

has l~st its rationale. But that opens ~ a reasonable stand. However, It. IS
to force the industialized North .to ta~ the partially developed South to nse

t the other fortunate countnes 0
up 0 . t this challenge.
to the occas10n to mee . ld's economies. Since GATT

9 Trade has become a major force 10 wO:orld trade has soared from
was first set up more than forty ye~;~o:g~, ear. Currently ninety per cent
US s 60 billion to more than s 3 tril ATTYrules. Yet as trade ha~ beco~e
of world trade is transacted under the G urce of international tension. W.1th

. rtant it has also become a so. f he Third World emergtng
more :rmor~ newly industrialize~ countr:ts 0 ~f the Warsaw Pact, future
::rt~e world scene and ~th the vtrtua:ec~r~~~~ economic disputes rather
frictions are even mor~ l~kely to cen~ TT comes in. Its purpose 1S to set
than military ones. This 1S where G di utes Seven previous rounds of
rules for world trade and to r~solve l:d t~riffs and improved the ~orld
GA'IT negotiations have substantlally redu ds to be revised to deal with a
trading environment. But GATT now

d
n~e ed when trade was much smaller

more complex global economy. It ~as e~I':mmodities and natural r:sources.
and traded goods were mostly agrlcultura. I de sophisticated servtces and
Today trade content has expanded to ~nc.u d d to bring GATT rules

• R nd 1S inten e .new technologies. The Uruguay ou 1 conomic realities. The on-go1Og
on trade up-to-date with today's tob;f eimproved discipline on safeguards
negotiations are focussed on reduce tan s, distorting subsidies, better rules
and avoidance of dumping, cuts 10 .trade d ore effective dispute settlement
on government procurement, a spe~dler t~:TTdiscipline over trade-relat~d
mechanism. and lastly, the expan~lO: o(TRIPS) trade related aspect of 10-
aspects of intellectual property ng ts ,
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vestment measures (TRIMS) d .-
f th fi· an trade In service h . .or e irst tune under GATT's . 4 S, t ese being negotiatedauspices.

10. The Uruguay Round be an in Se
end in December 1990 Howevegr p.ten;'ber 1986 and is scheduled to

d h ., present IndIcation h d .an a alf years of talks the negoti ti h s are t at espite three. . I ' ia Ions are ampered i f k .
VIZ. agncu ture, trade, textiles and servi Th .n our ey Issues
one hand, between the USA and EECces. ere are dIfferences, on the
Group of Seven led by USA and th I~dd' on. t~e other, between the

e new y 10 ustnahzed developing States
11. The USA and EEC are shar I divi .

phasing out subsidies. The USA· Pt· vided on farm trade and on
trad~, including an end to subsidi;: s:d 109 fundamental reforms in farm
foreign markets, internal support pa p t :~ European farmers to capture
and barriers to imports This vi .ymen s at encourage excess production
while the EEC and Ca·nada ar:w ISk?ot acceptable to EEC States. Besides
international trade organisation, ~~~ 1i1s!0 elevate GAIT ~o a full-fledged
have a supra-national body with appears to be 10 no mood to
measures initiated by USA und/~~e~ to .~egulate the US trade. Unilateral
as violative of GAIT principles ro: s ~~I u.s !ra~e Act of 1988 are seen

non- ISCnmmatIon and multilateralism
1~. The contention between the industrialized. .

ones IScentred around the Multi-Fibre A countnes a~d the developing
!he trade in textiles for more th reement (MFA) which has governed
mtellectual property rights (TRIPS) ~ tree decades and the inclusion of
in the GAIT system which h ' mdvestme?t(TRIMS) and trade in service;

t .. ave a verse implicatio &: hcoun nes, India, Brazil and other dev I . . ns lor t e developing
a serious aberration of GAIT . . e opmg countnes consider MFA to be
th . d .. pnnclples and wish ·t t b he 10 ustnahzed countri.,s hav f d I 0 e p ased out. But
USA, Japan and EEC co~ntrie: ~e used t~ do so. In addition thereto, the
their economies for investment ande~an ! at develop~ng nations open up
products. In this context they h de, st.nct rules against trade in pirated
"major industries devoted to ka~e e~cnbed India and Thailand as having
pa al . ma 109 pirated product " dy roy ties under worldwide t 5 s an not wanting to
Upon inclusion of trade In goodsPa dent a~eements. They have also insisted
and . an servIces - such a b k· .msurance - under the GAITs an 109, engmeering
trillion doUar worth of trade in s system on the premise that some one
I~ternational trade is unregulated ~:~~s ?ut of th~ total three trillion of
linkage between TRIPS TRIMS . d 0pl.ng co~ntnes consider the inter-
recolonisation. ' an trade ID services ~ mechanism for their

13. For the Uruguay Round to sue d
to a satisfactory conclusion involv cee and the GAIT talks to come
is for the larger trading nations ~ ts t~uch the developing countries as it
!alk to the major industrial c~unt~.y at way cou~d the smaller countries
mternational democracy in . res on. the basis of equality and the

economIc relatIOns strengthened. Almo t
4 US Emb . severy

assy, New DeIhl. Economic News from the .
5 The Hindustan Ti17le£ ('IV, "'-lh' United States, September 1990.

, ew oe i) 24 JulY' 1990.
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country, whether developed or developing, is concerned with the struggIe------- .•
for technological advantage, mobile investment flows and finding easy export
markets for its goods. The competition is necessarily stiff and the only way
to keep it within the bounds of acceptable trade norms is to arrive at a
broad multilateral agreement under the GAIT. The promised benefits of
the Uruguay Round may be limited, but its long-term psychological effect
on international economic climate will prove beneficial to all

14. Hitherto, the developing nations had sat on the sidelines in GAIT's
multilateral trade negotiations as they had then nothing to offer in across
the board exchanges. But with the structure of their trade having undergone
a transformation, 36 developing countries are now participating in the on-going
Uruguay Round. They have turned away from exclusive exporters of primary
products into exporters of industrial goods. Their share of primary products
(achieved traditionally by representing the greater part of exports) dropped
from 30% in 1970 to 18.3% in 1980.6 Some of the newly industrialized
countries have achieved their best results in the exports of industrial products
and concrete projects as well as in sales of patent licences, in consulting
and execution of capital investment projects,

15. However, for their active participation in the multilateral trade negotia-
tions, the developing countries need adequate preparation as well as a forum
to be able to concert their viewpoints and finalize their strategies. Although'
they have utilized the Group of 77 and the South Commission for this
purpose, for want of a permanent institutional support system, they have
been sorely handicapped in that regard. It may be pointed out that unlike
the OECD which has a huge Secretariat in Paris with a staff of over 2,000
and 700 of them Ph.Ds, the developing countries lack similar permanent
secretariat with the result that their pious declarations never get implemented'
for lack of follow-up action. A permanent institutional support system is,
therefore, imperative for convergence of their views and articulation of their
aspirations in international forums.

16. Certain lessons have to be taken from these developments. The first
one is that affluence of a group of countries in a region depends upon the
extent the countries of that region are able to globalise or regionalise their
eco~omies dismantling national barriers to the flow of trade and exploiting
relP:0nal complementaries. The European Community has been able to
achie~e unprecedented growth mainly because of very close cooperation and
~rdinated working within the member countries. Countries in the Pacific
r~on (ASEAN) have been able to achieve significant growth by cooperating
Wit eac~ other. Canada and USA are progressing well as a result of mutual
~peration. Mexico has recently proposed to the US to have free trade

OWSigbbetween the two countries. Every where regional cooperation with
De bouring countries has produced significant results.

17. However, regional cooperation will yield dividends only when it is-6 Asian Development Bank, Asian Development Outlook, 1990.
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preceded br a ~rtain degree. of harmonisation of national outlooks, laws
and regulat1?ns 10 ~he eC?nomlc field. It is perhaps for this reason that in
the ~fro-Aslan re~on, With the except~on of ASEAN, numerous attempts
~t regional cooperation, such as So~th ASIan~ssociation for Regional Coopera-
tion (S~RC), the Gulf Cooperation Council (GCC), West African Economic
Community (CAEO), Economic Community of West African States
(ECOWAS), Preferential Trade Arrangement between the Southern and
Easter~ African States (PT.A), Economic Cooperation among Maghreb States,
Council of Arab Economic Community (CAEU), etc. have not been able
to produce tangible results.

18. In the Afro-Asian region, regional cooperation would remain elusive
unless and until economic laws and regulations of the countries in the region
are harmonised to a substantial extent. It, therefore, seems that the estab-
lishment of the proposed Centre invested with the function of harmonization
of le~al regim~s applicabl~ to economic activities could play a significant
role m promoting economic cooperation in the region.

19. Another lesson to be appreciated is that developing countries stay
poor not only because of lack of capital and technology, but also because
of lack.of access to coordinated information about their potential. Industrialized
countnes and the transnational corporations seem to know much more about
the developing nations .than they about each other. It is perhaps for this
reason that our economies have been North-oriented instead of being South-
bound. Moreover, in the economic sphere, these days developments take
place ~o. fast. th~t i~ often becomes difficult to keep track of them unless
a specialised institutional machinery is devised and necessary skills developed
for the purpose.;

Justification of the establishment of proposed Centre

. .20', It has J:>een.stat~d that since there are a number of inter-governmental
~nstltu~lOnsacnve ID this area and that the information collected by them
IS easily accessible to the ~e~ber States of the AALCC, the proposed
Centre would ~erely be duplicating the work of those institutions. It should
howev~r, be pOl.nted out that the activities of these institutions are limited
to the!r respech~e fields o.f competence and the information collected by
them IS on a universal baSIS on the topics falling within their competence
~ome of which might be of relevance to the AALCC Member States. For
~stance, the World B.ank compiles and updates information only on laws
m selected areas of direct relevance to its operations. It is not, therefore
~ s~urce for fully comprehensive information on legal regimes having ~
i eanng. ~n the economic development of its member countries. However,
t~ subsidiary organ, the International Centre for the Settlement of Investment
Dlspute~ (ICSID) ~as prepared a compilation of Investment Laws of the
Developmg .C~untnes as well as the investment protection treaties concluded
by them. ~IIDllarly, the IMF, which acts as a global financial policeman
does compile ~nd .updat~ copies o~ laws and important regulations of it~
member countnes, including the African and Asian countries in some fields
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of particular relevance to its acuvrties, such as exchange controls, central
banking and taxation. UNCfAD's broad mandate includes preparation of
legal frameworks for restrictive business practices, transfer of technology,
economic cooperation among developing countries, shipping and transport,
and commodities. They have brought out studies on regulation of foreign
investment in Asia, Arab countries and in Africa; bilateral agreements on
trade and economic cooperation concluded by developing countries; and on
counter trade regulation in selected developing countries.

21. The UN Commission on Transnational Corporations (UNCfC), whose
primary concern is formulation of legal frameworks for regulating the activities
of transnational corporations, compiles and updates information on laws and
regulations, codes and contracts, and agreements relating to foreign investment
and technology transfer and in all sectors of economy. UNCITRAL which
is primarily concerned with unification of international trade law by removing
or minimising legal barriers to the flow of trade, compiles information only
on topics under its consideration such as the law governing procurement
or the law governing gllarantees. WIPO's mandate includes preparation of
legal frameworks for the protection of intellectual property rights. UNIDO's
primary task is to quicken the pace of industrialization in the Third World
and one of its activities is concentrated on formulation of model contracts \
and clauses, guides and checklists of issues for contractual arrangements to
facilitate industrial collaboration in some of the industrial sectors.

22. At the regional level, the institutions proposed to be set up include
the Investment Information and Promotion Services for Asia and the Pacific
(a project of UNCfAD) and the South Investment Data Exchange Centre
(SIDEC) which will be located in Kuala Lumpur'. While the main objective
of the UNCf AD's project would be to promote industrial joint ventures
among enterprises of the countries in the Asian Pacific region, the SIDEC
envisages collection of relevant data on subjects such as manufacturing,
investment, human resources, and physical infrastructure of its participating
countries.

23. As for the national institutions active in the area, there are aplenty,
but they collect and analyse information pertaining to developments in the
~?omic field from purely national angle. Thus, there appears to be no
Institution in sight which collects and disseminates information on a com-
prehensive basis about the legal regimes governing economic activities in
!he .Ar~o-Asian region. The proposed Centre would, therefore, be a unique
iDShtUhO?as a collector and disseminator of overall information about the
.egal regimes and the changes taking place in the economic field, not only
ID the Afro-Asian region, but worldwide having an impact on, the economies
of the region.

24. As stated earlier, the Secretariat approached a number of institutions

7 One of the desions taken by the Summit Meeting of the Group of 15 held in Kuala
Lumpur on 1-2 June 1990.
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to know their reactions to the proposed Centre and to ascertain whether
those institutions would be prepared to have cooperative relations with the
proposed Centre. The replies received from them have been very encouraging
as each one of them has not only supported the establishment of the
projected Centre, but all of them have expressed their willingness to establish
cooperative relations with the AALCC or the proposed Centre as and when
the latter comes up and to permit the Centre to have ready access to
information or documentation available with them.

Ways and means of concretizing the proposal to establish all autonomous Centre

25. Having established the rationale, necessity and usefulness of the
proposed Centre, it now remains to consider the modalities by which the

, proposed Centre could be brought into being. There appear to be two
modalities which need to be considered by the Member Governments. The
first one contemplates the establishment of the Centre as an autonomous
institution hosted by a Member Government albeit under the auspices of __
the AALCC. The second one proposes the setting up of a data collection .
u·nitwithin the AALCC Secretariat as an initial step to the proposed Centre
to be brought into being over a period of time after adequate groundwork:'
therefor had been laid.

26. In deciding on the first modality, i.e. establishment of the Centre
as an autonomous institution, consideration will have to be given to its'

.; possible venue, status and relationship with the AALCC, staffing of the -.
Centre, provision of logistic support and physical facilities to enable the
Centre to function effectively and efficiently, and finally and more importantly,
the sources of its funding.

27. As the proposed Centre is intended to serve the Member States in
Asia and Africa, an ideal location of the venue of the Centre would partly
be the place which is centrally situated between the regions of the two
continents though with modern communications this is not an overriding
factor. Moreover, political, social and economic stablity at the place of
location would also be of importance. However, these considerations would
only be relevant if more than one Member Government had come forward
to host the Centre. The willingness of a Member Government to host the
Centre and provide necessary infrastructural facilities is an essential pre-
requisite to the launching of the Centre in view of cost-effective considerations
and considering the lack of resources in the AALCC membership, barring
a few exceptions.

28. It has been proposed that the Centre should function under the
auspices of the AALCC. Therefore, as a subsidiary organ of the AALCC,
its relationship with the AALCC and the host Government will have to be
clearly spelt out. As a creature of the AALCC, the Centre would have the
character of an inter-governmental organisation and have the same immunities
and privileges for itself and its foreign-based officers as those conferred on
the AALCC. A headquarters agreement would, therefore, need to be concluded
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between the AALCC and the Host Government defining not only the
Centre's status, privileges and immunities but also containing provisions I
concerning its functional relationship with the AALCC on the one hand,
and the Host Government, on the other. The headquarters agreement should
also include a clear commitment by the Host Government to respect the
independence of the Centre.

29. Since the Centre is to be organised under the auspices of the
AALCC, it is implicit that the Centre would operate under the administrative
and substantive jurisdiction of the AALCC. The administrative jurisdiction
shall be exercisable by the Secretary-General of the AALCC, in consultation,
where necessary, with the Host Government, and would extend to such
matters as appointment of the executive and professional staff, their terms
and conditions of service, periodic review of the progress made by the
Centre, organisation of seminars and symposia by the Centre, its budget
allocation and expenditure. The substantive jurisdiction shall vest in the
AAbCC itself and shall be exercisable over the Centre's programme of
work and the studies and reports prepared by the Centre.

30. Since 1971, the AALCC is served by a Standing Sub-Committee on
International Trade Law Matters which has the mandate of monitoring and
reviewing recent legislative developments in the field of international trade'
and economic relations. The Sub-Committee meets concurrently with the
plenary meetings during the annual sessions of the AALCC and is generally
attended by the delegates and observers having an interest or expertise in
trade law matters. It, therefore, stands to reason that the Trade Law Sub-
Committee should be authorised to oversee the work of the Centre. However,
to enable the Sub-Committee to discharge this extended function efficiently,
it would not only need to be strengthened and broadbased, but the frequency
of its meetings would have to be increased during the annual sessions.
Hitherto, its meetings have been restricted to five or six meetings. In this
context, it should also be considered whether the work of the Centre should
be reviewed by Ministerial Meetings convoked by the AALCC periodically
and attended by Ministers of Foreign Trade, Economy or Commerce, to
ensure that appropriate follow-up action is taken on the recommendations
o~ the AALCC based on the Centre's work. It may be mentioned that in
~~p~st the AALCC had convened two such meetings, one in September

. in Kuala Lumpur and the other in September 1981 in Istanbul to
consider regional cooperation in industry.

b d 31•. The Consultant in his report presented before the Beijing Session
. a . ra~sed the question whether the Centre would be a policy formulating
~tttutlOn. It is believed that the South Korean proposal does not contemplate
t e proposed Centre as a policy-making one. This suggestion should in any
beo be .ruled out on two reasons : firstly since the Centre is intended to

or~an~ed under the auspices of the AALCC which by itself is a consultative
~ganasatton ~t~ its recommendations being hortatory in nature, it would
ha a contradiction in terms if the subsidiary organ, the Centre, were to

ve a policy-making role. Secondly, there could be a more fundamental
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objection to such a proposrtion in view of the fact that the developing
countries which have asserted their right to adopt an economic system of
their choice and to set their national economic priorities without any external
pressure or interference as reflected in the UN resolutions on permanent
sovereignty over natural resources and the Charter of Economic Rights and
Duties of States would not be prepared to assign such a role to the Centre.
The Centre can and should be envisioned as an information and research
institution for the use of the Member States of the AALCC.

32. As for the staffing of the Centre, considering the functions proposed
to be assigned to it and the quality of work expected, it is felt that when
and if it is established, it should initially have as a minimum a Director, a
Deputy Director, four or five legaVeconomic officers, one computer program-
mer, one computer operator, one administrative and financial officer and
subordinate staff as may be required. The Director might be appointed by
the Secretary-General of the AALCC in consultation with the Host Government
and could be a national of that Government. The Deputy Director could
be deputed by the AALCC either from among its staff or from one of the
Member Governments. Both the Director and Deputy Director should be
recognised experts in the field of economic relations so that they could give
policy orientation and direction to the work of the Centre. The key personnel
of the Centre will, however, be the legal/economist staff which would have
to be recruited from amongst such nationals of Member States who have
recognised proficiency in both law and economics. These will have to be ,
suitably remunerated to ensure staff of high calibre. Such officers may be
deputed by Member Governments or recruited directly from amongst the
nationals of Member countries. The make-up of the Centre's staff should
be such as to ensure appropriate international or regional staffing.

33. To enable the Centre to discharge its functions effectively, the ,
Centre would also need a specialised library, a computerized data bank as
well as a fax machine to enable it to monitor, classify and store information
concerning developments taking place around the globe in the economic
field in their international, regional and'domestic settings. A suggestion had
been made at the Beijing Session that the computerized data bank at the
AALCC's Cairo Centre for International Commercial Arbitration should be
utilised for gathering information. It is felt that although information available
with the Cairo Centre could be availed of by the proposed Centre, to make
the Centre completely dependent on the Cairo Centre for access to information
for its day-to-day work would seem to be impractical. For the-Centre to
function effectively, its staff must have the computerized inform-ation within
their easy reach.

34. Even assuming that a Member Government would host the Centre
provide it with requisite infrastructural facilities and even bulk of funding
to start with, substantial additional funding would be requirednot only for
~aving a contingent of competent professional staff, building of a specialized
library and installation of a computerized data bank, but also for the
continued operations of the Centre. The Director of the Centre would have

to be a person of some standing and eminence in the field of international
economic relations so that he could give policy direction to the work of
the Centre. His deputy would have to be nearly equal to him. The incumbents
to these posts would have to be remunerated commensurate with their
experience and standing. To fill in the professional positions, the Centre
will have to locate experts in the twin disciplines of law and economics
which would not be an easy job. Even if they were located, an attractive
package will have to be offered to induct them in the Centre. It ~ay ~e
pointed out that legal officers in UNCITRAL and UNCfAD working 10

similar fields draw anything between $ 2500 to 3500 p.m., besides the perks
and perquisites admissible to them under the UN service rules. Comparable
treatment and conditions of service would have to be provided to attract
best talents to the Centre. A high calibre personnel is needed not only to
enable the Centre to give advisory opinion and guidance to Member States
on legal aspects of economic questions, but also for the purpose of imparting
training to officers of Member Governments in dealing with those questions.
On a rough estimate, therefore, in order to launch the Centre straightway
with a minimum of paraphernalia, at least $ 500,000 to 750,000 would be
needed as the first capital investment.

35. The crucial question is how and where this money could be raised
even assuming that the host government would be providing the required
infrastructural facilities. Would it be provided by the more affluent Member
Governments or would the entire membership of the AALCC be prepared r-

to take on this financial burden ? Prospects do not appear to be bright
.taking a cue from the present financial situation of the AALCC which is'
not a happy one. Despite the fact that annual contributions of the Member
Governments to the AALCC are quite modest as compared to their con-
tributions to other inter-governmental organisations of which they might be
members, only 40 to 50 per cent of the Member Governments pay their
contributions on a systematic basis which has forced the Secretariat to curtail
some of its activities. A number of Member States have not paid their
contribution for the last several years and the present situation is that the
accumulated arrears of contributions exceed the annual budget of the AALCC.
This scenario does not bode well for initiating the establishment of the
Centre straightaway.

Estab/ishmem of a Data Collection Unit within AALCC Secretariat

36. It is, therefore, felt that although the proposed Centre as an
autonom?us institution is a sine qua 11011 to help Member States in Asia
and Afr~ca to quicken the pace of their development through regional
~peratlon, the establishment of such a Centre should be seen as an ideal
fiong-term objective because such a project requires not only substantial
man~, but preparation of considerable groundwork and development of a

certain degree of expertise. It is, therefore, suggested that as a first practical
step towards implementing the aforesaid long-term objective, the AALCC
should set up a data collection unit as an integral part of the Secretariat.

--~----------~------~----------------------------~~



37. As an integral part of the Secretariat, the data collection unit would
obviously function under the supervision and direction of the Secretary-General
and would be staffed by two/three legal officers having some specialisation
in the discipline of international economic law, one as a computer programmer
and one as a computer operator. Its main function would be to get in
touch with competent authorities or concerned institutions in the Member
Governments for acquisition of information and documentation on their
respective laws, regulations and practices in the economic field. The unit
would also approach concerned UN organs and other organisations for
obtaining relevant information available with them. It may be mentioned
that AALCC has already established a framework for mutual cooperation
with the United Nations, its subsidiary organs and agencies as well as close
working relations with a number of other inter-governmental organisations.
The collected information would he classified subject/topic-wise and fed into
computer for storage and dissemination. Initially, the unit shall directly
report to the AALCC or its Trade Law Sub-Committee on the extent and
kind of data collected by it and seek its directions as to whether research
should be initiated on the topics it may specify.

Financial implications and viability of the Data Collection Unit

38. The unspent portion of the Republic of Korea grant at the disposal
of. th~ Secretariat is l}S $ 19,546.66. If the Heads of Delegations agree in
principle to the creation of the proposed Unit as an integral part of the
Secretariat, albeit without entailing any financial burden on the AALCC for
;the time being, it is proposed to set up and run the Data Collection Unit
'for a perio~ of two years, .viz. ]992 and 1993 from the funds provided by
t~e Repubhc of Korea which has already given its consent provided she
will not be expec~ed to furnish any further funds for maintaining the Unit.
The Annex to this study sets out the details on the proposal. This would
not entail ?ny ~nancial burden for the AALCC during those years and at
the s~me. time It .would do away with the necessity of raising any voluntary
contributions during those two years for this purpose.

~9. On a most-cost effective basis, the proposed Unit can comprise of
a DIrector, a Legal Officer, one part-time Consultant, one Programmer and
one Operat~r. The Unit to succeed would require to be headed by a person
well-versed in the field of international economic law, and this is why it is
proposed t? c~eate. a ~ew ~ost of ~irector which could be filled internally.
The financial implications Involved In the promotion of one of the senior
officers currently dealing with Trade Law matters will be modest and could
b: absorbed by the general budget of the AALCC. As a matter of fact, it
Will roughly .amo.unt to US $ 500 per annum. Besides, the other Legal
Officer working In the Secretariat on some aspects of economic matters
can also be inducted in the Unit and his emoluments being horne by the
general b~dget of the AALCC would not involve any extra expense. However,

- one part-time Consultant and full-time Programmer would have to be recruited
from outside. The services of a Consultant are essential because in addition
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to maintaining the equipment and trammg of the personnel involved, he
will be recruited to programme the computers so that the data collected
by the Unit could be stored in the computers in a readily accessible form.
The Programmer will be the person who will process thc data into the
computers from day-to-day in the form and manner required. The post of
Operators is intended to be filled by in-house steno-typists so as to save
costs.

40. Since the data will be collected from not only Member Governments
but also from United Nations, its agencies and organs and other inter-
governmental organisations with which the AALCC maintains mutual coopera-
tion arrangements, it is expected that the information and data that would
come in would be massive and it will take quite some time to catalogue,
code and systematise before it is processed in the computers. However, all
efforts will be made to ensure that the envisaged databank would become
fully operational and adaptable for any use that is intended as soon as
practicable.

41. The minimum equipment requirement (hardware) for the Unit would
include two computers, one of 40 megabite capacity and the other of 20
megabite capacity; one hand scanner; and one UPS equipment for uninter-
rupted power supply. The higher capacity computer is a versatile machine
suitable for different purposes. It is, however, intended to be used primarily
as a databank. The second computer of lesser capacity is intended to be
used for day-to-day activities as well as for use in emergencies if the other
computer blacks out. The Printer is meant for taking out printouts as and
when required. A Hand Scanner is a must for feeding maps and graphs
into the databank. The UPS equipment is essential for ensuring uninterrupted
power supply. In addition, there will be recurrent requirements of softwares
like cartridges, tape drive and disk floppies.

42. As spelled out in the Annex, the estimated costs of one-lime acquisition
of the necessary equipment and the operational costs of the unit for a
period of two years aggregates to Rs. 350,500 or US $ 14,020. Since the
unspent portion of the Republic of Korea's grant with the Secretariat is
US. $ 19,546.66, the Unit can easily be organised and maintained for a
~nod of two years without any conceivable difficulty. However, from the
third year onwards, if the AALCC decides to continue the operations of
the Unit, the overall operational cost works out to Rs. 77,000 or US $ 3080
per. annum. These costs include the breakup costs of maintenance of the
eqdUlpment,purchases of required software and salaries of the Programmer
an the Operator, there being no need to retain the services of the part-time
consultant after the initial period of two years. Since operational costs of
the Centre ' ften re a er two years are modest, they can easily be absorbed by the
general budget of the AALCC until such time when a host government
comes .forward to host the projected Centre and to bear its operational
costs singly or jointly with other interested Member Governments. The
attendant benefits of the Unit would consist in the introduction of
modern office equipment in the AALCC Secretariat and the Secretariat
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personnel getting acquainted with the modern techniques of office manage-
ment.

Consideration by the Liaison Officers

43. The proposal was placed before the Liaison Officers of the Member
States of the AALCC at their 229th meeting held on the 28th of November
1991. The Liaison Officer for the Republic of Korea complimented the
Secretary-General for his proposal on the creation of a Data Collection
Unit by utilising the grant made by his Government as a first practical step
towards the long-term objective of establishing an autonomous Centre as
proposed by his Government during the Nairobi Session (1989).

44. The Liaison Officer for Ghana also commended the proposal as
the most sensible and practicable in the sense of providing a feasible
implementation of the proposal of the Government of the Republic of Korea
while at the same time contributing towards the modernisation in the AALCC
Secretariat without any financial implications for the Member Governments
at least for the two initial years. He pointed out that significant developments
in the economic sphere were taking place worldwide and the proposed
Data Collection Uni; would make it possible for the AALCC Secretariat
to pool the latest information about these developments for dissemination
to the Member States. He further pointed out that the proposed personnel,
who would largely be drawn from the existing staff, would only marginally ("
increase the budget even after the initial stage. Supporting the creation of;
a new post of Director to run the Unit, he pointed out that the cost to
the organisation would only amount to some US $ 500 per annum. The
part-time consultant would be phased out while other staff would largely
be recruited from the existing staff. He, therefore, urged the Liaison Officers'
Meeting to endorse the Secretary-General's proposal for the establishment
of the Data Collection Unit as an integral part of the Secretariat for the
years 1992 and 1993.

45. The Secretary-General in supporting the views expressed both by
the Liaison Officers of the Republic of Korea and Ghana underscored the
fact already underlined by the Liaison Officer for Ghana that the cost to
the Organization, at least in the initial stages, would be minimal while the
advantages would be considerable. Even after the ,initial two years, since
the hardware would already have been purchased, the recurrent cost of
maintaining the Unit would be fairly manageable.

46. The Liaison Officers unanimously approved the proposal and recom-
mended its transmission to the Member States and Heads of Delegations
at the forthcoming annual session of the AALCC in Islamabad for their
final approval.
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ANNEX

In!rastntctural Facilities and Equipment Needed
. Air-conditioned to ensure dust free

1. Computer Room . environment. One air-conditioned room
can be provided by the Secretariat for
this purpose.

Two - to perform different operati~ns on
the given data including mathematIcal
and data classification.

One - to take out copies on the. data
or whatever classified data required.

One-to ensure uninterrupted power
supply.
For feeding maps and graphs in the
computers.

(HARDWARE)

2. Computers

3. Printer

4. U.P.S. (Uninterrupted
Power Supply Unit)

5. Hand Scanner

(SOFTWARE)
6. Cartridge Tape Drive

7. Disk Floppies

8. Personnel required

One.
As and when required.

(i) Director-One

(ii) Legal Officer - One

(iii) Part-time consultant8

(iv) Programmer8

(vi) Operator- In-house.

ESTIMATED COSTS

I. HARDWARE

(a) WlPRO Computer PC/XT-20 MB/MONO Rs. 44,500

8 These will have to be recruited from outside. The rest will he inducted from the AALCC
Seretariat and will continue performing their present functions.
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(b) WIPRO Computer PC-AT-286-40 MB
Hard Disk

(c) WIPRO Printer EX iooo 136 Col
300 CPS DMP

(d) Hand Scanner

(e) V.P.S.

(1) Maintenance for the second year
(No cost for the first year because
of warranty)

II. SOFTWARE

(a) Cartridge Tape Drive

(b) Other softwares and training

Rs. 63,500

Rs. 32,500

Rs. 10,000

Rs. 20,000

Rs. 15,000

III. FURNITURE

IV. PERSONNEL

Rs. 20,000

Rs. 20,000

Rs. 225,500

Rs. 5,000

(a) Consultant part-time for 2 years
@ Rs. 1500 p.m.

(b) Programmer for 2 years
@ Rs. 3000 p.m.

(c) Operator In-house for 2 years
@ Rs. 500 p.m.

Rs. 36,000

Rs. 72,000 ENVIRONMENT AND I:>EVELOPMENT

Rs. 12,000

Rs. 125,000

Total : Rs. 225,500

Rs. 125,000

Rs. 350,500 or VS $ 14,020.
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IX. ENVIRONMENT AND DEVELOPMENT

(I) INTRODUCTION

1. The United Nations General Assembly, by its resolution 44/228 of
22 December 1989, decided to convene the United Nations Conference on
Environment and Development (UNCED) in Rio de Janeiro, Brazil, in June
1992. The mandate of UNCED as formulated by the aforesaid resolution
covered a wide range of major environmental and developmental issues, all
of which had actual or potential legal implications. These included :

(a) Protection of the atomosphere by combating climate change, deple-
tion of the ozone layer and transboundary pollution;

(b) Protection of the quality and supply of fresh water resources;

(c) Protection of the oceans and all kinds of seas, including enclosed
and semi-enclosed seas, and of coastal areas and the protection,
rational use and development of their living resources;

(d) Protection and management of land resources by inter alia combating
deforestation, desertification and drought;

Conservation of biological diversity;

Environmentally sound management of biotechnology;

Environmentally sound management of wastes, particularly hazardous
wastes, and of toxic chemicals, as well as prevention of illegal
international traffic in toxic and dangerous products and wastes;

(h) Improvement of the living and working environment of the poor in
urban slums and rural areas, through eradication of poverty, inter
aliD, by implementing integrated rural and urban development
programmes as well as taking other appropriate measures at all
levels necessary to stem the degradation of the environment; and

(i) Protection of human health conditions and improvement of the
quality of life.

th 2. The UNCED was also mandated to promote, as a specific objective,
. e ~er development of international environmental law and to examine
~ ~ context the feasibility of elaborating general rights and obligations
o tates, as appropriate, in the field of environment.

ind:cie!.n :practical terms, six concrete results expected from the UNCED

(a)

(e)

(f)

(g)

an agreed statement of principles on environment and development
to govern the conduct of nations and peoples (The Earth Charter);
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(b) a globally agreed programme of work addressing major environmental
and developmental priorities for the initial period of 1993-2000 and
leading into the 21st century (Agenda 21);

(c) agreement on the financial resources required for implementing the
programme;

(d) agreement on access to environmentally sound technologies for
developing countries;

(e) agreement on measures to strengthen and supplement existing in-
ternational institutions and institutional processes; and

(1) specific legal instruments on climate change and conservation of
biological diversity.

4. Pursuant to resolution 44/228, a Preparatory Committee (PREPCOM)
for the UNCED was established which held an organisational session and
four regular sessions during its preparatory process (March 1990-April
1992). The PREPCOM created three working groups to address the major
substantive issues. Working Group I of the PREPCOM concentrated on the
issues concerning the protection of the atmosphere, land resources and
conservation of biological diversity. Working Group II dealt with the protection
of the oceans and all kinds of seas, freshwater resources and environmentally
sound management of wastes. Working Group III was allocated the legal,
institutional and related matters.

5. In parallel with the preparations launched by the PREPCOM for the
UNCED, two Inter-governmental Negotiating Committees (INCs) were es-
tablished to negotiate a Framework Convention on Climate Change and a
Framework Convention on Conservation of Biological Diversity and submit
the same to UNCED for signature.

AALCC's role in the preparations for UNCED and its follow-up

6. The AALCC has had a long history of addressing the environmental
issues from the legal perspective. As early as its Tokyo Session held in
1974, the item "Environmental Protection" was included in the agenda of
that session, and since then, the topic has been under its consideration.
After conclusion of the basic preparatory work and general exchange of
views at the AALCC's sessions held in Tehran (1975), Kuala Lumpur (1976),
Beghdad (1977) and Doha (1978), an Expert Group Meeting was convened
in New Delhi in December 1978 in order to identify areas and issues where
efforts were most needed for protection of the environment in the context
of the situation and the needs of the developing countries in the Asian-African
region. A programme of work which could be meaningfully undertaken by
the AALCC to assist its Member States was drawn up by the Expert Group
and later approved at the Seoul Session of the AALCC held in early 1979.
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7. In the subsequent period, priority was given to the question of
protection of the marine environment including the promotion of ratification
of or accession to some of the major Conventions in the field of marine
environment, and regional seas programmes coordinated by the UNEP which
were related to the Asian-African region.

8. At the twenty-eighth session of the AALCC held in Nairobi in
February 1989, a new item entitled "Transboundary Movement of Hazardous
Wastes and Their Disposal" was inscribed in the environmental law programme
of the AALCC. The Secretary-General was mandated to participate at the
plenipotentiary conference held in Basel in March 1989 which adopted the
Basel Convention on the Control of Transboundary Movement of Hazardous
Wastes and Their Disposal. In December 1989 and April 1990, the Secretary-
General was invited by the OAU to participate in the work of legal and
technical experts of the Member States of the OAU on the subject of
transboundary movement of wastes in Africa. The Secretary-General actively
participated in the preparatory process of the African Convention on the
subject. Subsequently, the Bamako meeting in February 199] adopted the
OAU Convention on the Ban of the Import into Africa and Control ol
Transboundary Movement of Hazardous Wastes within Africa based on the
proposals of the Legal and Technical Experts' Group.

9. Following the General Assembly's decision to convene the United
Nations Conference on Environment and Development (UNCED) in Rio,
Brazil in June 1992, the AALCC at its twenty-ninth session held in Beijing
in March 1990 recommended, inter alia, that it should involve itself in the
preparations for the UNCED and render assistance to its Member States
in that regard. Since then, this matter has been a priority item with the
AALCC. A special environmental fund was launched to facilitate participatior.
of the Secretariat officials in the meetings of the PREPCOM for UNCED
and those of the INCs for Conventions on Climate Change and Biodiversity.
While the contributions to this fund were received only from Saudi Arabia
(US $ 25,(00) and Turkey (US $ 5,000), it nevertheless enabled the AALCC
Secretariat to actively monitor the developments in the preparatory process
of UNCED and negotiations of the Conventions on Climate Change and
Biodiversity and to advise its Member States accordingly. The thrust of the
AALCC's endeavours has been on (i) Promotion of ratifications of/accessions
: t1he 1982. Uni~~d Nations on the Law of the Sea and its subsequent
d1' em~nt~!~on; (11) Transboundary movement of hazardous wastes and their
~sal, (111). Consideration of the issues before the PREPCOM for the

CEO, particularly Working Group III dealing with legal and institutional
mat~~s; (IV) Assistance in the preparation of the Framework Conventions
on m.ate Change and Biodiversity; and (v) Development of legal principles
~e~Vl!Onmentany sound and sustainable development. The AALCC
tbes: ~I'lat prepared a series of analytical studies and recommendations on
preparratorv so ~ to assist The Member States to actively participate in the

a ory meetings for UNCED and finally in UNCED itself.
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Discussions and decisions taken at the Islamabad Session

10. The endeavours of the AALCC in preparing for the UNCED to
be held in June 1992 were reinvigorated during the thirty-first session held
in Islamabad in January-February 1992 when it was decided to hold during
that session a two-day Special Meeting on Environment and Development.
Mr. Jamshed Hameed (Pakistan) and Mr. Rohan Perera (Sri Lanka) were
designated as Rapporteurs for the Special Meeting. The Special Meeting
held on 25th and 26th of January 1992 debated the matters related to the
UNCED, the proposed Convention on Climate Change and the Draft Con-
vention on Conservation of Biodiversity. To facililate the debate during the
Special Meeting, the Secretariat had presented three studies entitled : "Notes
and Comments on Major Agenda Items before Working Group III of the
PREPCOM for UNCED,,;l "Framework Convention on Climate Change:
An Overview',;2 and "Development of a Global Convention on Biodiversity"?
These studies are reproduced in this Report.

Major Items before Working Group III of the PREPCOM for UNCED

11. The Secretary-General introduced the Secretariat study entitled "Notes
and Comments on Major Agenda Items before Working Group III of the
PRECOM for UNCED" and recounted the role played by the AALCC
and its Secretariat in preparing for the UNCED. In view of the long-term
nature of the environmental protection, he proposed that the AALCC's
concern and involvement should continue even after the conclusion of the
UNCED. He suggested the following measures and actions to be taken in
that regard :

(1) The general assessment of the outcome of the Rio Conference
concentrating particularly on the issues with legal implications;

Monitoring the on-going process of UNCED at its next stage and
follow-up aspects of its new programmes with legal implications;

The preparation of detailed analyses and comments on the two
Framework Conventions on Climate Change hnd Biodiversity if
adopted, monitoring the developments after the signing of the two
Conventions, and making recommendations thereon to the Member
States of the AALCC in respect of ratification of the two instruments;

Undertaking studies on the further development of international
environmental law. An item, "Legal Aspects of the Protection of

(2)

(3)

(4)

1.

2.
3.

Doc No AALCc/xXX/lslamabadl92/l.
Doc No AALCC/XXX/Islamabadl92l2.
Doc No AALCC/XXX/lslamabadl92l3.

the Environment of Areas not subject to National Jurisdictions
(Global Commons)" might be taken up by the AALCC.
Rendering assistance to the Member States at their request in the
field of national legislation coQcerning the protection of environment;

and
Strengthening co-operation between the AALCC and the UNEP,
through the conclusion of a co-operation agreement between the
two bodies.

12. The Delegate of Japan stated that after three meetings of the PREP-
COM for the UNCED to be convened in Brazil in 1992 the negotiations
had reached a crucial change, and that the array of tasks awaiting the
UNCED was very broad and many issues of vital concern remained to be
finalized. He proposed that the PREPCOM take steps to streamline its
procedures, concentrate its attention on the most pressing issues and make
efforts to reach agreements. '

Referring to the cross-sectoral issues, he stated that his delegation was
aware of the high priority accorded to commercial resources and the question
of transfer of technology and that the concerns and differences had become
considerably clear. The PRECPOM, in his view, at its next session needed
to fill the gaps by identifying the real needs of the developing countries
and devising means of meeting their requirements. He observed that the
Global Environment Facility (GEF) had become a focus of attention but
its functioning as a funding mechanism required careful examination.

According to him, there had been at the previous session of the PREPCOM,
a degree of agreement on some important issues particularly those relating
to : (i) the need for effective utilization of existing mechanisms rather than
the creation of new institutions; (ii) the importance of coordination among
inter-governmental organizations and Secretariats; and (iii) economic and
social factors. Admitting that the issue of institutions is complex he expressed
the hope that a concensus could be reached if a practical approach that
builds the points of agreement was adopted.

Referring to the Earth Charter, the delegate stated that his delegation
looked forward to a clear and concise document that articulated key principles
and general rights and obligations.
C With regard to Agenda 21 viz. the Action Plan relating to the Earth

harter, he stressed that the PREPCOM should refrain from producing an
ela~rate. detailed document and endeavour to reach agreement on a truly
actl~o?-onented programme that could be easily translated into government
po icies and private sector initiatives.

!'Ie proposed that the members of the international community should
COnsider .ways of improving the situation in which unsustainable production
patte~ m the affluent societies and environmentally insensitive development
and abject poverty in the less privileged countries damaged the environment.

(5)

(6)
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13. The Delegate of Libya pointed out that his Government had in
matters relating to the protection and preservation of the environment been
cooperating with its neighbouring countries since the Stockholm Declaration
of 1972. He informed the house that his Government had in recent years
ratified or acceded to a total of nineteen international agreements and
protocols including the Vienna Convention on the Protection of the Ozone
Layer and the Montreal Protocol thereto.

Referring to the steps that his Government had taken to preserve and
protect the environment, he stated that a Centre for protecting the Environment
had been established to coordinate and supervise the enforcement of en-
vironmental legislation.

He further pointed out that his Government was following the OAU
decision relating to the Bamako Convention that before ratifying the Basel
Convention on the· Transboundary Movement of Hazardous Wastes and
Their Disposal, OAU States should ratify the Bamako Convention first and
that his country had planned to ratify the two Conventions. His Government
had also adopted other legislation to supervise the production of any dangerous
or hazardous chemical substances. It has also imposed taxes on imports of
hazardous products.

The Delegate supported the Secretary-General's proposal that the AALCC
be represented at the Rio Conference and assist the Member States both
in preparing for it and in assessing the final outcome of the Conference. ;

14. The Delegate of Kuwait stated that his Government's concern for
the cause of protection and preservation of the environment was underscored
by the fact that the State of Kuwait had, among other things, hosted the
Gulf Organization for the Protection of the Environment.

Recounting the occupation of the State of Kuwait by Iraq and the
events leading to the Gulf War the Delegate pointed out that the wanton
and indiscriminate destructive acts of the retreating Iraqi forces had resulted
in pollution of the land, air and marine resources of the State. The effect,
that this pollution caused by effluence and wastes would have on the health
of the people and their hygiene and life style, would require intensive study.
The prognosis in the meantime, however, could hardly be said to be good.

The Delegate further stated that his country would like the PREPCOM
of the proposed UNCED to study the effects of the wide spread degradation
of his country's environment. He pleaded for aid and assistance from the
international community for the restoration of his country's environment.

15. The Delegate of Turkey stated that her Government attributed great
importance to the UNCED process. Turning to the documentation prepared
by the Secretariat, she said that the Draft Convention on Biodiversity had
not sufficiently elaborated the term "biodiversity". She was of the opinion
that a definition of that term should find place in the final text. She
proposed that the term should not be limited to those species that are
consumed by man and have, thus, an economic value, but should be extended
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;) He was of the view that since the developed countries were responsible
for most of the troubles causing environmental changes, they should take
the lead in protecting the global environment and to bear more of the
responsibilities. He emphasized that the burden sharing of the developing
countries should be considered only to the extent that financial support and
transfer of the environmentally clean technologies enabled them to do so.

While renewing his Government's commitment to fulfilling its respon-
sibilities for environmental protection, he said that due attention should be
paid to the difficult situation of the newly industrializing economies which
were virtually caught in the cross-fire of the contradictory demands for
development and environmental needs.

Referring to the last session of the PREPCOM before the convening
of the Rio Summit, he expressed the hope that the current session of the
AALCC would function as a forum for frank assessment of the past achieve-
ments and for free exchange of ideas and proposals recommended by the
Secretariat of the AALCC enabling it to form a common stand in the
preparations for the UNCED.

Emphasizing that environmental regulations should not be used as tools
of non-tariff barriers in global trade, he proposed that an additional and
comprehensive report on the following areas be submitted :

(i) Tariff or non-tariff measures provided for both in national legislation
for the purpose of environmental conservation and in bilateral or
regional agreements; and

(ii) Possible trade distortions through intellectual property rights of
environmental technology.

He believed that the Earth Charter should reflect a high standard of
moral and political norms for all States and individuals in pursuing sustainable
global development and that Agenda 21 should highlight concrete action.
plans for an environmentally sound and sustainable development strategy.
He also believed that the success of global efforts for the UNCED depended
largely on whether progress can be made on cross-sectoral issues like transfer
of technology, funding mechanism and institutional framework. Finally, he
said that he shared the concern of many environmentalists that the UNCED
might end up producing yet another grandiose but empty declaration unless
it successfully incorporated the three cross-sectoral issues named above inthe Agenda 21.

17. The Delegate of Pakistan expressed the hope that the proposed
Earth Charter would be prepared by consensus of all the members of the
PREPCOM. He stated that while the final document/declaration was still
evolving, every effort should be made to come up with a document acceptable
to all and, not only to a particular group and that the success of the
PREPCOM would depend upon the ability of the negotiators to bring about
a consensus on different issues.
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In his view, the three factors at the heart of the issue of the implementation
of the environmental treaties which need to be resolved were :

(a) the transfer of additional resources and of relevant environmentally
sound technologies; the Third World countries must be given the
chance to leap-frog the environmentally unsound technologies that
have caused so many environmental problems.

(b) the question of liability and compensation, alongwith the related
topics' of dispute prevention and resolution; and

(c) on-site verification.

He believed that the process of negotiations necessarily involved a give
and take approach and if all the groups adhered to hard stances, the Rio
de Janeiro Declaration would be a statement of good wishes rather than a
document containing principles and definite commitments.

His delegation appreciated the work of the Secretariat and agreed with
the list of possible areas to be examined in the context of Agenda 21. He
agreed with the objectives and achievements and the parameters suggested

. for participation, implementation, information review and adjustment as well
as codification programming.

He further stated that while the AALCC Secretariat had proposed that
the work to be done by the Working Group III under the subject item
should be action-oriented, it was important to find out why many of the
developing countries did not participate in the Conventions or treaties adopted
so far. The obvious reason, according to him, was that these either did not
address the concerns of the developing countries or they were inadequate
in so far as their ability to discharge their commitments under these Conventions
was concerned. In his view, the difficulties faced by the INCs in negotiating
Draft Conventions on Climate Change and Bio-diversity were due to the
fact that many of the developing countries had sharp perception and had
~eveloped better understanding of the implications of these international
Inst~ments. Consequently they were endeavouring to put forth their points
of View more forcefully and to a certain extent with some rigidity.

~urning to the range and priority of the survey, the Delegate observed
~t l~ was difficult to agree to the recommendation that attention should

paid to the promotion of the ratification and entry into force of those
~eements that had not yet become effective. In the view of his delegation,
It was not possible to agree to some of the provisions of those international
Agree~ents/Conventions unless they addressed the concerns of the developing
COUDtnes.

f, :is delegation shared the views expressed under Part IlIon the criteria
or e evaluation. The suggestion by the Secretariat regarding further develop-

:ent of international environmental law needed to be seen in the light of
e concerns expressed by a large number of countries on the proliferation
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of agreements and the conditionalities which might be imposed on the
developing countries in an effort to integrate environment and development.

On institutional arrangements, his delegation shared the views expressed
by the developing countries on the possible proliferation of institutions
relating to environmental issues, It was already difficult for many of the
developing countries to interface with the existing institutions. Proliferation
of institutions would add to their difficulties in effectively participating in
the global effort.

18. The Delegate of the People's Republic of China stated that the
questions high on the agenda of the PREPCOM were how to address the
problems relating to the environment and development, what solutions could
be found to cover the immense cost of the protection of the global environment
and how to realise a fair and rational international cooperation in the
aspects of environment and development.

In his view, environmental pollution and ecological damage had become
more and more serious and had become the major issues of global character.
They constituted a grave threat to the sustainable development of economies
and the subsistence of the human beings. The main causes for the issues
were, the excessive exploitation and consumption of natural resources and
the massive emission of pollutants by developed countries during the long
period of their industrialization. They still remained to be the major consumers
of the natural resources and the major polluters in the world. As far as
the developing countries were concerned, they were under double pressure
of both the protection of the environment and development of economies.
His delegation favoured the view that the stress for the survey of existing
agreements and instruments should be on the "examination of and search
for the ways and means for the future development of the international
environmental law, in the light of the need to integrate environment and
development". The criteria for the evaluation, in his opinion, should first
be whether or not the instruments integrating the environmental protection
and sustainable development would bring about the participation by as many
developing countries as possible or not. The criteria should include whether
an agreement or instrument provided for the ways and means to enable
developing countries to fulfil the obligations under such an agreement or
instrument. Turning to the further development of the international environ-
mental law, he said that the significance of integrating the environment and
development ought to be emphasized. His delegation favoured the observation
that the development of international environmental law should not lead to
the proliferation of new agreements or instruments. If the development of
environmental law exceeded the scope of what actually could be accomplished,
it might become a burden upon most countries; economic development and
result in the difficulty of maintaining the balance between the environmental
protection and economic development.

With reference to the institutional issues, he observed that these issues
should be discussed in conjunction with the other issues which were and
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would be under deliberation in the PREPCOM, and in particular with those
issues such as "Agenda 21", funding mechanism and technology transfer.
The institutional arrangement would depend on the decisions to be taken
by the PREPCOM. However, there was no institution in the UN system to
coordinate and take account of the issues of the environment and development
in a comprehensive manner. In the view of his delegation, whatever institutional
arrangements were made, the following three points should be taken into
consideration :

(i) The institutional arrangements should be conducive to strengthening
the role of the UN in the fields of environment and development and
facilitating the international cooperation in these fields, (ii) it should reach
the goal of coordination of the environment and development in accordance
with the UN resolution 44/228, and (iii) it should ensure equitable geographic
representation and full and effective participation of developing countries
and take due consideration of the interests of these countries.

19. The Delegate of Sri Lanka stated that the degradation of the en-
vironment had emerged as a major global concern and that the General
Assembly which by its resolution 44/228 decided to convene a United Nations
Conference on Environment and Development had inter alia recognised that
environment and development were closely interwoven and that environmental
issues could not be isolated from their underlying causes.

He expressed the view that the UNCED should take cognizance of the
. qualitative difference between environmental degradation in the developing
and the developed countries. It was pointed out in this regard that while ,
in the developed countries environmental degradation stemmed from the
high levels of development consumption, on the other hand environmental
damage in the developing countries arose out of conditions of extreme .
poverty and serious financial resource limitations which thwart economic
development. He emphasized in this regard that his Government expected
the UNCED to recognize that environmental degradation in the developing
countries was in reality a symptom of underdevelopment and that the developing
countries, in the contemporary international order, were unahle to mobilise
the resources that were neded to extricate themselves from their state of
underdevelopment.

In the ~ew of his delegation, it was imperative to recognise that while
~he pro,tectlOn of the environment was the common responsibility of the
IDternat~onal community, the main onus lay on the developed countries where
t~~ main sources of environmental pollution had originated. Besides, he
a k ed, the developed States had the necessary capabilities and resources to
ta e corrective measures. He further pointed out that the environmental
standar~s applicable to developed States might involve excessive unwarranted
economic or social costs for the developing countries.



Referring next to the need to meet the immediate requirements of the
developing countries for the mobilization of new and additional financial
resources and the transfer of environmentally sound technology on a con-
cessional and preferential terms as well as the provision of assistance of
manpower training and strengthening of institutional capacity, the Delegate
observed that continued deprivation will not only cause degradation of the
environment but also cause turmoil and disruption in the social fabric of
the expectations of a new generation.

He stated that while it is true that each nation had to make an equal
contribution towards resolving the problems related to environment and
development, it was, however, of paramount importance that the principle
of common but differentiated responsibility of States constitute the basis of
any global response to environmental issues. The application of environmental
standards, in his view, by developing countries should be in accordance with
their respective capabilities and responsibilities.

The Delegate stated that his Government expected the aforementioned
basic tenets to guide the nations at UNCED in addressing themselves to
the declaration of an Earth Charter embodying the "basic principles for
the conduct of nations and peoples in, respect of environment and develop-
ment." He stated further that his Government expected the UNCED to go
beyond a formal declaration of broad intentions and to draw up a specific
agenda for action. The agenda for action should focus on areas of major
global concern relating to the conservation of the climate and preservation
of the earth's bio-diversity. His delegation also desired that the UNCED
should focus on areas of concern pertaining to the developing countries
where environmental issues have to be addressed mainly through the pace
of economic development. While developing countries should pledge to
incorporate environmental safeguards into their development programmes,
the developed countries should pledge to promote economic development
of the developing countries through a reduction of external debt and the
amelioration of economic circumstances currently prevalent in these countries.
Narrowing the gap between the developed and the developing countries was
a vital necessity in dealing with economic issues, he added. Finally, he
recounted the efforts being made by the SAARC to protect and preserve
the environment.

20. The Delegate of Sudan expressed his grave concern about the constant
and steady degradation of the environment. He was of the firm conviction
that both the PREPCOM and the UNCED should take into consideration
the endeavours of the AALCC to develop and codify international environ-
mental law.

21. The Delegate of Egypt underscored the relationship between poverty
and degradation of the environment. In his view, protection and preservation
of the environment called for active international cooperation. His delegation
favoured the appointment of an international supervisory authority to administer
and coordinate activities and programmes aimed at the further prevention
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f the degradation of the environment. He called upon the Secretariat to
'undertake further studies as well as to report to the Member Governments
the outcome of the present Special Meeting as well as the forthcomi~g fourth
and final session of the PREPCOM. He also favoured the convenmg of a
meeting of legal and technical e~erts of th~ Member Govemm~nts of. t~e
AALCC either just before or durmg the meetmg of the UNCED m Brazil m
June 1992.

22. The Delegate of India observed that environment was a 'matter of
mmon concern for all and his delegation favoured international cooperation

and a multilateral approach in facing the challenges posed by the degradation
af the environment. He expressed the hope that the environment would not
~come an instance of the North-South dialogue as sustainable development
was the central theme.

His delegation was against any conditionalities being attached to the
aid or financing or the erection of new trade barriers against the developing
countries. The proposed regulatory approaches should enable the developing
countries to tackle the environmental problems that were not of their own
creation. He cautioned against the transfer of clean production technologies
becoming a matter of commercial profit for the developed States.

He expressed the view that the AALCC as an exclusive legal body had
a specific role in identifying issues involved on behalf of the Member States
as well as for the UNCED. In the view of his delegation, the hard-core
legal issues involved were (i) the common concern or common heritage of
mankind; (ii) the responsibility of States; (iii) liability; (iv) the settlement
of disputes; and (v) the nature and status of the proposed Declaration to
be adopted at the end of the session. He further stated that closely related
to these hard-core issues were certain other issues which were close to the
heart of not only the Member States of the AALCC but all developing
countries. Under this rubric, he spelt out and enumerated the following viz.
(i) the right to a safe and clear environment; (ii) the right to sustainable
development; (iii) the transfer of technology; and (iv) funding.

Amplifying on the hard-core legal issues that he had identified, the
Delegate said that while these require a close look both by the AALCC
and th~ UNCED, the concepts themselves were not new as they had been
r~ and debated upon by UNCLOS III. In his opinion they were
genenc concepts.

h Finally, on th~ question of drawing up of a final statement or a declaration,
. e ~ated that while his delegation agreed with the notion of a final document,
al did not have the necessary brief to do so at the present session.

8t :. ~e Observ~rfor Sweden stated that following the adoption of the
th~ ~p Declaration in 1972 and the establishment of a special UN body,
the . t ' .SO~e 80 agreements, global and regional, had been adopted by
ratiom emataonal community. In addition, a whole host of ministerial decla-

OS and other 'soft law' instruments abounded the field of international
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environmental law. Even as new legal instruments were being negotiated in
various fora, he stated, older conventions were under review to bring them
in line with the latest available technical and scientific developments.

The environment was today a concern and responsibility of everyone
and it was against this backdrop that the development of environmental law
should be seen, he stated.

Referring to the UNCED, he said that it had been mandated inter alia
to

(i) promote the development of international environmental law taking
into account the special needs and concerns of the developing
countries; and

(ii) elaborate a document, an "Earth Charter" spelling out the fun-
damental principles, rights and obligations of Governments, organisa-
tions and individuals in the field of environment.

He then focussed on some issues of relevance in discussing the methods
to improve international cooperation.

Some problems, such as the depletion of the ozone layer and the global
warming needed to be tackled globally. Although the effectiveness of inter-
national cooperation depended on the widest possible participation of States,
however, not many international conventions attracted enough adherence to .
make them efficient instruments for cooperation.

The financial aspect was, in his view, the crucial one which will have
a direct impact on the result of the negotiations on the Conventions on
Climate Change and Bio-diversity.

Another means that had been tried in order to enhance a broad par-
ticipation was the use of differentiated obligations for contracting parties.
Such an approach made it possible to take into account specific needs and
circumstances of developing countries.

Most conventions lacked precise and clear provisions with regard to
obligations and commitments. The use of more precise and concrete language
in the defining of obligations would facilitate monitoring and compliance
control so as to make cooperation more efficient.

Most international conventions also lacked provisions with regard to
responsibility for environmental harm and compensation in case of environ-
mental damage. The efforts to fill this lacuna had so far not been successful.
Instead new approaches had emerged, such as the application of the "precau-
tionary principle", the use of environmental impact assesement etc. placing
emphasis on preventive measures to anticipate, prevent and attack the causes
of environmental degradation.

Provisions relating to dispute avoidance and settlement and compliance

and control were either too general or lacking. There was neither a mechanism
for effective enforcement or dispute resolution nor was there a machinery
of sanctions for non-compliance. .

The "Earth Charter" was the document in which fundamental principles
and rights and obligations of governments, organisations and individuals
would be, laid down. The need to elaborate yet another instrument of this
kind could be questioned given the number that already exists, although
Sweden had actively supported the idea of such an instrument.

Framework COllvention Oil Climate Change
21. The Secretary-General while introducing the Secretariat Study on this

topic stated that he was, however, happy to note that wide recognition had
been given to the fundamental principle of differentiated obligations as an
integral part of the Framework Convention although there still existed divergent
views in regard to the content and interpretation of such an obligation
envisaged for both the developed and developing countries. This aspect

. needed more attention and clarification during the next INC session scheduled
to be held in New York from 19 to 28 February 1992. He recognised that
there were notions such as equity, special situations, vulnerability etc. which
formed part and parcel of the proposed Framework Convention and had
important bearing in elaborating the concept of differentiated responsibility.

In view of the continuing scientific uncertainties in regard to the causes
and impacts of global warming, he expressed the' VieW' -thCjtthe Framework
Convention ought to be flexible in fixing targets and time-frames: What
was more important was the commitment to initiate and develop firm measures
to stabilise and reduce emissions, particularly of carbon dioxide. A similar
flexibility in the context of preparation of national reports and its review
procedure would remove some of the hurdles being placed in the smooth
negotiations of the Framework Convention.

~e .appreciated the UNEP initiatives to conduct impact assessment
studl~ m. the various regions and to evaluate the needs of developing
count~les m the context of their participation in the Framework Convention
on. Chmate Change. Similarly, the involvement of the International Panel on
;:u;;.~e Chang~ ~IPC9 ~n the preparation of studies on technical aspects

economic implications of climate change would help the negotiating
process for a Climate Convention.

diff:He recognised that the issues on which there still existed fundamental

co erencesed~tween the developed and developing countries were mainly
ncern With th .. .the transt: f e commitments In regard to the financial resources and

in the t'::d 0 re~evant technology to the developing countries. Discussions
scssioo of I tsesslon of the PREPCOM of the UNCED and the fourth
also highIigh~::-governmental Negotiating Committee on Bio-diversity had

problems of a similar kind.
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.He stressed that a real breakthrough in the next session could be
achieved only by mutual understanding and accommodation of the interests
of both the developed and developing countries. The cost of the omissions
on the part of the developed countries in the past had been pretty high
Although the cost in accepting the universal commitments to be undertake~
presently to safeguard the future generations could not be underestimated
there was no alternative. '

. . ~2. The De/~gate of Japan recognised that since economic activities of
~ndlVldual countr.les tr';llscend~d national borders and given the deepening
interdependence m the international community, global environmental problems
could not be tackled by the efforts of a single country. Since environmental
damage progressed gradually over a long period of time, it might be too
l~te to take action by the time the damage became visible. In addition,
since any remedy genera~lywould take long and cost much, effective preventive
measures must be devised at an early stage. Enhancement of scientific
knowledge was required for this. It was imperative for all the countries to
coope~ate in tackling global environmental problems. Not only the industrialized
countnes, but also the developing. countries must take active part. in solving

. the proble~s. To~ard. that goal, It was necessary to give due consideration
to ~~e pa.rtlcular situation of the developing countries, based on the concept
of sustamab~e dev~lopment": Japan. had t~e ~xperience of overcoming the
pr~blem of industrial pollution while maintaining high economic growth.
Using .the knowledge and technology on environmental preservation accumu-
lated m that pr?cess, Japan was more than willing to contribute positively
to the preservation of the global environment.

. The Delegate stressed the importance of implementing all feasible measures
W1.tho~tdelay to prevent global warming, while endeavouring to expand
sc~ent~ficknowledge and information, given that some areas were yet to be
scientiflcally evaluated. Moreover, a legal framework agreed upon all over
the world wa~ necessary for an overall solution of the problem, based on
a comprehensIve global strategy with a long-term perspective.

~he observed that in order to reach an agreement in the June 1992
~eetm~ of the United Nations Conference on Environment and Development,
It was Imp~rtant to elaborate a Framework Convention on Climate Change
on the baSIS of a general agreement of all the countries including both
develop~d and developing ones. Only in this way the Convention would lead
to solutions acceptable to all nations.

irn As for the preservation of biological diversity, Japan attached great
portance on the Issue as one of the main concerns of the environmental

problem. She stressed that there was a need for an international legal
mstrume~t for the conservation of biological diversity on the basis of ill situ
conservatIOn and concrete measures must be included in the Convention
Furthermore, the protection of intellectual property rights was essential fo~
the transfer of technology.

23. The Delegate of the Islamic Republic of Iran stated that the document
on the Convention on Climate Change provided comprehensive information
regarding the various aspects of the Convention. The Nairobi Meeting of
AALCC member countries held during the third INC meeting at the initiative
of the AALCC Secretariat, in which he had the honour to represent his
country, indicated the sense of responsibility on the part of the AALCC
towards this crucial matter.

He was of the opinion that the main responsibility for climatic changes
on the Earth, that gave rise to the need for adoption of this Convention-
although still with a lot of scientific ambiguities -lay heavily on the developed
countries. During the previous meetings, the industrialized countries obviously
tried to overlook their responsibility. They also tried to ignore the fact that
the trend of industrialization caused widespread pollution in the world and
the industrial progress in the industrialized countries had been achieved at
the expense of a lot of natural resources on the Earth. He believed that
the developing countries have the right to develop, and the dangers arising
from climatic changes, even though very important, should not appear as
an impediment on the way of economic development in these countries .
Nevertheless, the developing countries in the course of their economic develop-
ment must take proper measures to contribute to the improvement of the
environment. He recognised that the transfer of technology to and provision
of financial resources for the developing countries for their commitments
towards the Convention on Climate Change were among the most important
issues that have been repeatedly raised and discussed during the four meetings
of the INC. There was no doubt that implementation of such a convention
dealing with this matter will not be possible without preparing the groundwork
for the financial assistance of the developed nations to the developing world
and transfer of sound and advanced technology to this group of countries.
He stressed that particular situation of the developing countries, especially
those whose economies heavily depended on fossil fuels exports, must be
taken into consideration. In this respect, the Convention should make provisions
for some industrialized countries that are the largest producers of greenhouse
gases to reduce the production of such gases.

He observed that the INC meetings, particularly the last one in Geneva,
demonstrated how divergent were the differences of opinion on the content
; a ~onvention on Climate Change. For instance, during the sessions of

orkmg Group n of the fourth INC meeting responsible for adoption of
a d.ocument on legal and organizational matters of the Convention, twenty-three
articles and four annexes were discussed. However, with the exception of
two non-substantive articles, no agreement was reached on other articles,
s~~ ~as th~se dealing with scientific cooperation, research work, exchange
of ~ ormation, conference of the parties, settlement of disputes, amendment
? t ~ Convention provisions, and the Convention's entry into force. The
;:teoslty of these differences convinced some participating delegations tha

e present trend of talks would not be conducive to the realization of the
predetermined goal of adopting the draft of the Convention before the
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(iv) Establish the principle that the international community coopera!e
on an equitable basis in dealing with the mat~er and that, JD

articular, the developed countries provide. financial ~esources. an~
fransfer technology to the develop.ing cou?tnes to ~n~ble the latter s
effective participation in related international acuon; and

In view of the marked difference in th~ levels of. economic develop-
ment between developed and developtng countries, the Conv~ntto~
should provide that different time-frames be set for execu~lOn. 0
relevant measures depending on varied economic as well as sCI~nttfic
and technological capabilities that obtain in different categones of

countries.

forthcoming U.N. Conference on Environment and Development due to be
held next June.

24. The Delegue of Republic of Korea stressed that reasonable time should
be given for phasing out greenhouse gases. In his view, without adequate
flow of funds and technology, no success could be achieved. He felt that
the Global Environment Facility (GEF) was a good step but it was not
enough. It should be supported by additional funds, including the principle
of "Polluter pays."

Two other important aspects, in his view, were the training, education
and development of human resources and redefinition of intellectual property
to balance rights and the need for transfer of technology.

25. The Delegate of People's Republic of China observed that since the
efforts to deal with the Climate Change issues were closely interrelated with
the economic development, energy structure and other fundamental interests
of the countries concerned, his country took the Climate Change issue very
seriously. In his view, Climate Change was a common concern of mankind,
which, in the final analysis, needed the concerted action of all the countries
in the world. This concerted action could not be materialized without
effective international cooperation based on the principle of equity. In such
cooperation, the developed countries should make special contribution and
provide the developing countries with requisite financial resources and tech-
nologies to enable the latter to participate effectively in international coopera-
tion for dealing with the Climate Change issue without prejudicing their ;
normal economic development.

While advocating the adoption of realistic and practicable response
, strategies by the developing countries within their capacities and means on

the basis of the best scientific knowledge available, he stressed that the
Framework Convention should have as one of its objectives the improvement
of knowledge in this regard by establishing an organizational mechanism for
further monitoring and research so as to provide a scientifically sound basis
for the adoption of further measures.

In his view, the Framework Convention should be a Convention that
sets forth general principles concerning Climate Change and general obligations
for various countries, thereby preparing the ground for the eventual estab-
lishment of a legal regime for the protection of the global climate and
furnishing the organizational framework for negotiating related protocols
containing specific commitments on the basis of the principles enshrined in
it. The Convention should :

(i) Strike a balance between environmental protection and the respect
for State sovereignty;

(ii) Integrate environmental protection with economic development;

(iii) Recognize the responsibility of the developed countries for human
induced Climate Change and their obligations in addressing it;

(v)

Framework Convention on Biodiversity
26 The Secretary-General while introducing the Secretariat study entitled

"Deveiopment of a Global Convention on Bi~diversit~' stat.ed tha~ a
framework Convention on Biodiversity was being negotiated I~ the inter-

overnmental negotiations currently being held und~r the ~USPlceS of the
tNEP as part of the on-going preparations for the Umted Nat~ons ~o~ference
on Environment and Development scheduled to be held 10 RIO 10 June -:

1992.
The Secretary-General stated that biodiversity, ~hich ~as the total sum

of life's variety on this planet constituted at the genetic, SpeCICSan~ eco~y~t~m
levels was declining at an unprecedented rate as a result of man s. aCtlVltte~,
and that this loss was irremediable. As a result, there was m?untmg pub~c

--awareness and pressure, particularly in the developed ~untn~s, about t e
need to conserve biodiversity. As for the developing count.nes v:hlch happened
to be the repository of bulk of biological resources, their mam concern ~as
that commercial exploitation of their biological resources was proceedl?g
without corresponding monetary compensation to ~he~. Th~y lacked capacity
as well as economic incentives to conserve their biological resources for
future generations, but were forced to incur costs including foregone revenues
from alternative uses where conservation was attempted.

The Secretary-General pointed out that the irony of the situatio~ was,
while the areas of greatest biodiversity or importance were located 10 the
developing countries, they did not have the resources to conserve them a?d
needed substantial help from the developed countries i.n the forr.n. of financial
and technical assistance to be able to do so. It was 10 recognition of these
concerns that a global Convention on Biodiversity was bc~ng negotiated
which was intended to evolve a broad legal framework pulhng togethe~ a
wide range of actions at national and international levels for con~ervabon
and sound use of biodiversity which had hitherto been taken on a piecemeal
basis.

The Secretary-General further stated that the crucial issues in. the current
negotiations for a Convention on Biodiversity were, access to geneltc resources,
transfer of technology including biotechnology and provision of funds and

232 233



importance to the rational use and conservatio ".
the formulation of an International C n. of bIOdiversity. He supported
Bio-diversity. He was however of th ~nven~lOn on the Conservation of
of such a Conventio~ would depe d e Vle~ t at .the successful formulation
following issues : n on t e satisfactory resolution of the

(i) respect for national sovereignty over bi I . I . .
national jurisdiction. This principle shoul~o ~gIC~ resou.rces WlthlD
vention by making the access to . . re eC.ted in the Con-
prescribed by the States concer~~~~bC material subject to measures

(ii) The Convention should be in confo it . h
d . " f rmi y WIt the national plansan pnonties 0_ developing countries.

(iii) In the transfer of biotechnolo . I
should be given to the dev gy'. specra a~d prefc~ential treatment
providing the genetic mater~~:mg countnes, partIcularly to those

(iv) Since the developing co tri h ', un nes are t e reposItory of bulk of bi disuy, and for a long time the h 10 rver-
for the conservation of biodi:ersf;; ;::n~~d teffo;t~ and expenses
reoognised and compensated by the I' t e t~r s 0

1
t em s~ould be

n erna iona commumty,
(v) The Convention should establish a f '

countries with adequate new and add,/ndl ~o pr?vlde developing
a view to ensuring the' transfer to thl iona ma~clal resources with
mentally sound technologies includi ~~e cohuntnes of the environ-
and conservation of biodive 't t IDg rotec nology for rational use
to implement the Convent' rSI y 0 enable the developing countriesion.

Finally, the Delegate cautioned th '
ention had entered the fi I t at since the negotiations for the Con-
" ma sage co-ordin f f h .
ewpomt on the various issues w'as of 't: ~on 0 t e developmg countries'

acceptable Convention, VIa Importance to the adoption of

32. The Delegate of the Phil; ,
e efforts of the AALCC t rppll~es stated that his country supported

rocess of UNCED as well a ~ contn~ut,e to the deliberations within the
n Climate Change and B,sd' e n~goha~lOns on the Framework Conventions

b I 10 rversity WIth the g I'
~ a concerns over environmental ,enera arm of addressing
ulrements of the developing countri~egr~?abOn and the developmental re-
ork of the AALCC in re ard h s. IS, Government also supported the
f UNCED, He reiterate~ h' to t e WorklOg Group HI of the PREPCOM
reposed Earth Charter as thelsR~o~~nment's prefere~ce for naming the
d Development which sho Id be arter or DeclaratIOn on Environment

gaily binding effect and efl , ? clear, and concise document with no
be view that the two C r ~ctJng, lOternahonal solidarity, He was also of
II ' onventlOns 10 order to b If 'OWIng two central issu f ' e e rectrve must reflect the

ransfer of environmentall;sso~n~~po~ta~ce to the dev~loping countries : (i)
ec no ogy on concessionai, non-commercial
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and preferential terms; and (ii) Financial resources - developed countries
should provide new, adequate and additional resources to cover full incremental
costs involved in addressing environmental issues and in implementation of
relevant commitments derived from international legal instruments,

33. After the conclusion of the general debate, in the course of which
several members and observer delegations had voiced their concern over
the growing degradation of the global environment and stressed the necessity
of evolving a common position amongst the Member States of the AALCC
on the UNCED matters, it was inter alia decided that the AALCC should
make its views known to the PREPCOM of the UNCED scheduled to meet
in March 1992, To that end, the AALCC appointed an open-ended Working
Group with a core group comprising the delegations of the Arab Republic
of Egypt, China, Ghana, India, Japan, Kenya, Libyan Arab Jamahiriya,
Pakistan and Sri Lanka to identify and formulate the common acceptable
principles of international environmental law for adoption by the AALCC
and later transmission to the PREPCOM for UNCED, The Working Group
held a total of four meetings between the 28th and 30th of January 1992
under the joint chairmanship of Mr. Jamshed Hameed (Pakistan) and Mr.
Amrit Rohan Perera (Sri Lanka), Following a series of formal and informal
exchange of views, the Working Group recommended the following draft
text for adoption by the AALCC. '

"STATEMENT OF GENERAL PRINCIPLES OF
INTERNATIONAL ENVIRONMENTAL LAW

The Asian-African Legal Consultative Committee,

after an exchange of views on legal aspects of environment and develop-
ment, affirms :

(i) that the environment is the common concern of mankind and that
the environment and development are intrinsically and inextricably
linked;

(ii) that the principle of sustainable development shall be given due
effect and development shall not be pursued in a manner as would
endanger the environment;

(iii) that all members of the international community shall ensure that
no appreciable or significant harm is caused to the environment
and that the environment does not suffer severe and irreversible
degradation:

(iv) that the responsibility of Member States of the international com-
munity shall be [common but differentiated] [differentiated] and the
application and enforcement of environmental standards by the
developing countries shall be in accordance with their respective
capabilities and responsibilities;



(v) the need to protect inter-generation equities within the context of
the progressive development and codification of international en-
vironmental law;

(vi) that the developed countries in the interest of the common future
of mankind and the protection and preservation of the environment,
seriously consider making available to the developing countries [new]
[adequate] and environmentally sound technologies on a [preferential
and non-commercial] [fair and most favourable] basis;

(vii) that the developed countries, international and regional organizations
and financial institutions consider, explore and, where necessary,
make provisions for [new] additional and adequate financial resources
to the developing countries to meet the objectives of sustainable
development and the protection and preservation of the environment;

(viii) that the UNCED should accord priority to the improvement and
strengthening of the existing institutional mechanisms relating to
environment and development in the United Nations system and to .
enhancing their cooperation and coordination; and

(ix) that any instrument to be adopted by UNCED should include
appropriate provision for the peaceful settlement of disputes."

34. The above 'Statement' was formally approved by the plenary meeting
of the AALCC and later submitted to the fourth session of the PREPCOM
for the UNCED held in New York in March 1992. The Statement was
circulated as an official document in all the working languages of the United
Nations under the agenda item - "Principles on General Rights and Obligations"
of Working Group III.

35. As for the future work of the AALCC related to the follow-up
action to be taken after the conclusion of the UNCED, the AALCC adopted
a series of decisions which are as follows :

Decisions on Further Working Programmes of AALCC on
Environment after the Conclusion of UNCED at Rio in June 1992

In view of the long-term nature of environmental protection, the AALCC's
concern and involvement should continue even after the conclusion of the
Rio Conference in June 1992. The AALCC might wish to re-invigorate its
endeavours and to further its environmental programmes. Its suggested
measures and actions to be taken in this regard may include :

1. Preparation of a general assessment of the outcome of the Rio
Conference concentrating particularly on the issues with legal im-
plications;
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2. Continue to monitor the on-going process of UNCED at its next
stage and follow-up aspects of its new programmes with legal
implications;
Preparation of detailed analysis and comments on the two Framework
Conventions on Climate Change and Biodiversity, if adopted, and
monitor the developments after the signature of the Conventions,
and make recommendations to the Member States of the AALCC
in respect of ratification of the Conventions respectively as deemed
appropriate;
Make studies on the further development of international environ-
mental law. An item, "Legal Aspects of the Protection of the
Environment of Areas not subject to a National Jurisdiction (Global
Commons)" might be taken up by the AALCC. The topic will
hopefully be included in the future work programme of the lLC;

Render assistance to the Member States at their request in the
field of national legislation concerning the protection of environment;
and
Strengthen the co-operation between AALCC and the UNEP through
the conclusion of a co-operation agreement between AALCC and
UNEP.

3.

4.

5.

6.

»
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(II) NOTES ON MAJOR AGENDA ITEMS OF WORKING GROUP III OF TilE
PREPARATORY COMMITTEE FOR THE UNITED NATIONS CONFERENCE ON

ENVIRONMENT AND DEVELOPMENT

Note on Drafting of the Earth Charter/Rlo Declaration on Environment and
Development

1. According to the terms of reference adopted by the Preparatory
Committ~e (PREP COM) for the United Nations Conference on Environment
and Development (UNCED) at its second session (N46/48, Part I, decision
2/3, sub-paragraph (ii), Working Group III of the PREPCOM was entrusted
to examine the feasibility of elaborating principles on general rights and
obligations of States and regional economic integration organizations, as
appropriate, in the field of environment and development, and to consider
the feasibility of incorporating such principles in an appropriate instru-
ment/charter/statement/declaration, taking due account of the conclusion of
all the regional preparatory conferences.

2. Working Group III placed the item, "Principles on General Rights
and Obligations", on the agenda of its second session, scheduled in August
1991. The Working Group had before it an annotated check-list, prepared
by the Secretariat of the conference, of principles on general rights and
obligations (A/Conf. 151/PC!78) as well as several documents submitted by
delegations (A/Conf. 151!PC/CRP. 8, A/Conr: 151!PC/83, A/Conf.
151/PC/WF.III/4, A/Conf. 151/PC/WG. III/L.· 5, A/Conr. 151/PC/WG.III/L.
6), with a view to facilitating the drafting of the proposed Earth Charter/Rio
Declaration on Environment and Development.

3. In the course of the discussion certain elements related to preparing
the target instrument have been gadually approaching consensus.

(a) The title of the instrument should aptly reflect the need for the
integration of environment and development and the linkage between ,
environment and development. This is indicated by the General '
Assembly Resolution 44/228. In that context a title that may combine
the term the Earth Charter with the Rio Conference on Environment
and Development would therefore be preferable. '

(b) T~e 'proposed charter/declaration should be in its nature not legally
~lOdlOg as a multilateral convention, but given the fact that it is
likely to be adopted at the summit level it would have the moral
authority of the international community:

(c) The text of the proposed charter/declaration should be short and concise.

(d) The proposed charter/declaration should be closely linked to Agenda
21. However, there existed diversities on the question whether or
not t~e proposed instrument should simultaneously constitute an
orgamc part of Agenda 21.
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(e) The text of the proposed charter/declaration should be appealing
.and inspiring with a view to enhancing public awareness of environ-
mental and development issues.

(f) Its language and style, while ensuring legal precision c:>fcommit-
ments, should be easily understood by the general public.

(g) The proposed charter/declaration should,. in ~ forward looking
manner build on existing principles contained 10 documents such
as the' 1972 Declaration of the United Nations Conference on
Human Environment.

4. During the deliberations of the last Session in August, a draft decis~on
(AiConf. 151/PC/WG. IIIIL. 6), entitled as "Rio de Janeiro Charter/Declaration
on Environment and Development" was submitted by Ghana on behalf of
the State Members of the United Nations that are members of the Group
of 77, which contained a number of principles which should be ~ully taken
into consideration in the elaboration of such do~ument.. The .w0rkmg Gr?up
has decided to consider and take proper action on It at Its next session,

S. Based on all proposals submitted and the outcome of informa! con-
sultations, the Chairman of Working Group III prepared a consolidated
draft (AiConf. 151/PC/wG. IIIIL. 8/Rev. 1). The Secretary-Gen~ral of UNCED
was requested to update this consolidated draft and to. mc~rporate all
proposals from delegations and to reflect the state .of d~scusslons at the
end of the third session in preparation for further deliberation at the fourth
session. The Working Group is expected to take the forthcoming upda~ed
consolidated draft as a basis for further discussion at the fourth session
of the PREPCOM, without prejudice to further contributions or propos.als
to be submitted by national delegations or regional groups after the third
session.

6. Drafting of an instrument/charter/declaration to contain principles on
general rights and obligations in the field of environment and development
has therefore entered into its final phase. The fourth session of the PREPCOM,
scheduled to be held in New York in March 1992, will hopefully finalize
the preparation of the draft text of such document, which will finally be
examined and adopted by the Rio Summit in June 1992.

7. To provide as much assistance to its Member States as possible to
assist them to make their contribution, the AALCC may wish to address
the subject item regarding principles on general rights and obligations in
the context of preparation for UNCED.

8. To this end, the Secretariat of the Committee suggests that the
Committee may focus its consideration on the following aspects :

(a) To consider and take appropriate action on the draft decision
proposed by the Group of 77, on the guiding p~inciples tc:>be
applied to drafting of the proposed charter/declaration on environ-
ment and development.

(b) To examine the Chairman's consolidated draft, with a view to
working out its own draft text

The views, proposals and conclusions on the subject-matter may be
submitted to the fourth session of the PREPCOM.

(c)

Note on the Survey of Existing Agreements and Instruments, and Further
Development of International Environmental Law
(Item 2 of the Provisional Agenda, Third Session, Working Group III).

Part One : Introduction

In accordance with the terms of reference adopted by the Preparatory
Committee (PREPCOM) for the United Nations Conference on Environment
and Development (UNCED) at its Second Session (A/46/48, Part 2, decision
213), Working Group III of the PREPCOM shall prepare an annotated list
of existing international agreements and legal instruments in the field of
environment, describing their purpose and scope, evaluating their effectiveness,
and examining possible areas for further development of international en-
vironmental law, in the light of the need to integrate environment and
development, especially taking into account the special needs and concerns
of the developing countries.

Following the preliminary exchange of views at its first session of the
Working Group III of the PREPCOM (18 March - 5 April 1991), the
Secretariat of the Conference prepared a note (A'Conf. 15t/PCn7) for the
consideration of Working Group III at its Second Session (19 August-4
September) which contained a draft list of existing agreements and instruments
to be evaluated for this purpose, together with a number of draft criteria
for their evaluation in view of the further development of environmental
law.

Because the Working Group had been entrusted with many important
tasks and thus had a heavy agenda at its second session, including the
drafts of the proposed Earth Charter/Rio Declaration on Environment and
Development, it was generally agreed that in view of the limited period of
time available to the working group, not too much time should be spent
on the proposed evaluation of existing agreements and instruments.

The general discussion focussed on three issues: the range of agreements
and instruments to be reviewed; the criteria to be applied in reviewing: and
the expected outcomes of such reviewing.

Although there were some controversies on these issues, the Working
Group reached concensus on this agenda item as follows :

(a) takes note of the report by the Secretariat on the survey of existing
agreements and instruments, and criteria for evaluation (A/Conf.
15l/PCfT7);
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(b) agrees on the expected outcomes of its work on this agenda item;

(c) requests the Secretary-General of the United Nations Conference
on Environment and Development to compile the necessary back-
ground information in accordance with the agreed criteria for
evaluating the effectiveness of existing agreements and instruments
on the basis of a revised list of such agreements and instruments.

It has been agreed that possible areas to be examined in the context
of Agenda 21 are :

Priorities for future law-making at the appropriate level, incorporating
environmental and developmental-concerns;

Measures to promote and support the effective participation of
developing countries in the negotiation and operation of international
agreements or instruments, including technical and financial assis-
tance and other available mechanisms for this purpose;..
Measures for effective implementation and compliance, regular as-
sessment and timely review and adjustment of agreements or in-
struments by the Parties concerned;

Measures for improving the effectiveness of institutions and proce-
dures for the administration of agreements and instruments;

(e) Measures for the resolution and prevention of conflicts, including
potential conflicts between environmental and development/trade
agreements or instruments, also with ensuring that such agreements
and instruments are mutually reinforcing.

As regards the criteria for evaluating the effectiveness of existing agree-
~ents and instruments, the agreed criteria (some of the criteria may not
be applicable to all agreements or instruments to be evaluated) include :

(a)

(b)

(c)

(d)

A. Objectives and Achievement

1. What are the basic objectives formulated in the international agree-
ments and instruments evaluated, and how do these objectives relate
to the promotion of sustainable development ?

2 In the case of regional agreements and instruments, what is their
actual and potential bearing on global environmental protection and
sustainable development ?

3. Do these agreements or instruments take into account the special
circumstances of developing countries ?

4. To what extent have the basic objectives (environmental/develop-
mental) formulated in international agreements and instruments been
mer, and how is goal achievement measured ?

B. Participation
5. Is membership limited or open-ended ?
6. Are reservations possible, and to what extent have they been used?

7. What is the current geographical distribution of membership in
existing environmental agreements and instruments, especially as
regards developing countries ?

8. What is the record of actual participation by developing countries
in the negotiation and drafting of these agreements and instruments,
and in programme activities and meetings organised under these
agreements and instruments ?

9. Which incentives (e.g. financial, trade, technology benefits) are
available to encourage participation and facilitate implementation
by developing countries ?

10. Which factors influenced the participation, especially of developing
countries, in the agreement or instrument e.g. :

(a) Financial resources required and available for participation in
the agreement or instrument;

(b) Technical assistance required and available for participation
in the agreement or instrument;

(c) Scientific assistance required and available for participation in
the agreement or instrument;

(d) Information on the (operation of the) agreement or instrument
to Governments, parliaments, press, NGOs, industries and the
general public;

(e) Role of parliaments, press, NGOs, industries and the public
opinion in general;

(f) Availability of reservations.

c. Implementation
11. Wh,,! are the commitments imposed on parties by these agreements

and IDstruments and how is compliance by parties with their commit-
ments monitored and measured ?

How do parties report on their performance in implementing agree-
ments and instruments, and to what extent have they complied with
reporting duties ?

Which are the specific requirements (if any) of data supply and
data. disclosure, and to what extent have they been met by the '
parties?

Which possibilities exist to promote compliance and to follow-up

12.

13.

14.
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on non-compliance, and to what extent have they been used?

15. What mechanisms are available to deal with disputes over implemen-
tation and to what extent have they been used ?

16. Which factors influenced the implementation e.g. :

(a) Financial resources required and available for implementation
of the agreement or instrument;

(b) Technical assistance required and available for implementation
of the agreement or instrument;

(c) Scientific assistance required and available for implementation
of the agreement or instrument;

(d) Information on the (operation of the) agreement or instrument
to Governments, partliaments, press, NGOs, industries and the
general public;

(e) Role of parliaments, press, NGOs, industries and the public
opinion in general;

(f) International supervisory or implementing bodies;

(g) Obligations to report on compliance and/or to supply and
disclose data;

(h) Non-compliance procedures and procedures for settlement of
disputes (including fact-finding procedures).

D. Information

17. In which form and in which languages are the texts of existing
agreements and instruments published and disseminated ?

18. How is current information on the operation and implementation
of international agreements and instruments made available to govern-
ments, to the industries concerned and to the general public ?

19. What additional materials are available to provide guidance for the
implementation of international agreements and instruments at the
national level ?

20. To what extent is the above information used in international and
national training and education programmes ?

E. Operation, Review and Adjustment

21. Which are the institutional arrangements for international administra-
tion of existing agreements and instruments ?

22. What are the annual costs of international administration (secretariat,
meetings, programmes of agreements and instruments, and how are
they financed ?

23. Which are the main benefits and the main cost elements of knowledge
and advice taken into account in policy-making decisions under
these agreements and instruments ?

24. How do these arrangements and mechanisms ensure the effective
participation of (a) national authorities, especially from developing
countries; and (b) non-governmental participants, including the in-
dustries concerned and the scientific community ?

25. Which mechanisms are available to ensure periodic review and
adjustment of international agreements and instruments in order to
meet new requirements, and to what extent have they been used ?

F. Codification Programming

26. Which new drafts, or draft revisrons of existmg agreements and
instruments in the environmental field are currently under preparation
or negotiation ?

27. To what extent and through which mechanism is drafting coordinated
with related work regarding other agreements and instruments ?

28. Which are the remaining gaps that need to be covered by legal
provisions ?

29. To what extent are mechanisms other than formal agreements or
instruments contributing to the development of international law in
the field of the environment ?

The list contained in Document AlConf. 151/PC!77 was based on the
following assumptions :

(a) The range of existing international agreements and instruments in
the environmental field should include formal multilateral treaties
at the global and regional level; international technical rules and
regulations in sectors having a bearing on environmental protection;
and a number of instruments that are not legally binding but because
of ~h~i~ adoption at an inter-governmental level may be considered
as initial steps in the development of international environmental
law.

(b) The draft list should be essentially concerned with environmental
protection against man-made risks, and therefore should not include
agre~ments or instruments that are primarily aimed at natural risks
or d~seases: nor ~hould it cover the multitude of existing arrangements
deahng With bilateral environmental co-operation with shared
geographically limited resources, or the internal environmental enact-
ments of regional economic integration organization; the principal
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consideration should be the relevance of an agreement or instrument
to the further development of international environmental law.

Th~se ass~mptions and the draft itself were generally accepted by most
delegations, Wit? a few proposals in effect to rearrange certain sections to
~dd so~e specific agr.eements or instruments to or delete some from' the "
hst, to give representatrve examples of relevant bilateral agreements regarding
s?ared natural resources and the protection and enhancement of the en-
vironrnent. As a result, a revised list was brought out in the light of th
proposals. ese

Fi~ally, the Working Group ?ecided to put the subject item, in a broader.
term, Further ~evelopment ?f international environmental law in the light
of the nee~ to lOtegra.te enVlr~nment and development", on the provisional
agenda of Its next (third) seSSIOn,to be held in March-April 1992. ' ,-

Part Two : Comments and Recommendations

I. On the Purpose of the Survey

According. to the terms of reference adopted by the PREPCOM for
UNCED, the Item under the consideration of Working Group III has two
purposes. The fir.st one is to ~eflect the present state of existing international
agreements and instruments 10 the field of environment thro h d ibi
their purpose d d .. ' ug escn 109. a~ scope, an evaluating their effectiveness. The second is
~r::~mme posslb~e areas. for the further development of international en-

ental law, I~ the h~ht of the need to integrate environment and
, d~ve~op;ent, e~peclally t?klOg into account the special needs and concerns

f t e evelopl.ng countnes. A lot of work has already been done for th
;:sd:~rpose al,.ke by other organisations or institutions, such as the UNEpe

preh~nslve an~ updated compilation of international treaties and'
agr~ements 10 the environmental field (UNEP G/C. 16/lNF. 4) was aIread
available. Therefore the Secretariat of the AALCC' f th . h Y
work to be done b W'j ki . IS o. e VIew t at the
10 I . . y or. lIlg Group III under this subject item should be

ryey action-oriented The stress for the s .r·instruments should b~ on tl .. l/lvey QJ existing agreements or
ie examtnauon of and search for the ways a d

means for the further devel t oi I . nthe light of tI d . opmen?, t 1e international environmental law in
one of th .Ie ne~ ~o integrate environment and development In this context
the d e ~Ims s ou? be .to find out the real reasons why St~tes, particularl
conve:~~!~~lO: c~unt~les did not. sufficiently participate in certain multilaterJ
what co Id b r dreatIes ~oncermng the protection of the environment and

u e one to increase their participation. '

co ~~e AALCC, .the membership of which mainly consists of the developing
un nes~ may Wish to address itself to these questions as it h d

recently 10 e t f h ., ' as one
S

r spec 0 t e United Nations 'Convention on the Law of th~ e

II. On the Range and Priority of the Survey
With regard to the range of the survey we agree on the proposal to

cover not only legally binding agreements but also a number of instruments
not legally binding because of their contribution or potential contribution
to the development of international environmental law. We do believe,
however, that in order to avoid overgeneralizationof the survey,proper distinction
must be made between binding and non-binding instruments, between global
and regional agreements. Bearing in mind the limited time available before
the Conference it is neither necessary nor practical to survey all existing
international agreements and instrnments under the list. The first priority should
be given to certain major global multilateral conventions that have the most
significant impact on the protection of the global environment such as the
United Nations Convention on the Law of the Sea and Basel Convention
on the Control of Transboundary Movement of Hazardous Wastes and their
Disposal. It is further suggested that different focus should be made on the
different categories of the agreements and instrumens when tltey.are..e.valuated:
It seems to us the wider participation and more effective implementation might
constitutite the key elements in respect of the global cQnventions; ill the case
of the regional agreements the ,usefulness of rejeience to the other regions and-
the possibility of adopting similar agreements at the global level could be taken
into due consideration. As regards the iniemational agreemellts that have not
yet become effective, attention should be paid to the promotion of the ratification
and the entry into force of these agreements.

III. On the Criteria for the Evaluation
The proposed criteria for evaluating the effectiveness of existing agreements

or instruments and their overall contribution to the goal of sustainable
development might be too extensive and migltt cause serious confusion between
the criteria for the effectiveness of an agreement evaluated which are to be
used to determine the extent to which the evaluated agreement is effective
and the specific items of the evaluatioll, that is, the scope of the evaluation.
It seems that most of the proposed criteria listed belong to the scope rather
than the criteria for evaluating the effectiveness of existing agreements or
instruments. Therefore we do not think it is appropriate to use the terms
"~riteria" to cover all the 30 questions listed thereof. Revision of the items
listed may be required.

It is the view of the Secretariat of the AALCC that the main criteria
for evaluating the effectiveness of existing agreements or instruments and their
overall \contribution to the goal of sustainable development should be :

(a) Whether or not and to what extent does an agreement or instrument
under the evaluation meet the need to integrate the environment
and development and is conducive to the promotion of sustainable
development.
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IV. On the Further Development or International Environmental Law

In this regard we consider that the suggested possible areas to be
examined for the further development of international environmental law
would be generally acceptable, with the following observations :

1. The future law-making should be closely linked with the need to embody
the principles contained in tile Earth Cltarterlkio Declaration on Environment
and Development and to effectively implement Agenda 21, taking into account
the special needs of the developing countri~s.

2. Benefitting from the past experiences, it is important to avoid the
proliferation of new agreements or instruments without making concrete arran-
gements for their realistic implementation. Much more attention in the future
law-making process should be paid to bringing into force the existing in-
ternational multilateral or regional treaties that have not yet become effective,
and to expand the number of contracting parties, particularly the wider
participation of the developing countries.

3. In considering further development of international environmental law,
it would be very useful to make the work of the UNCED associated with
the work of the International Law Commission. It should be recalled that
at its 43rd Session, held in the Summer 1991, the International Law Commission
considered issues to be included in its future agenda and recommended the
inclusion of an item entitled "Legal aspects of the protection of the Environment
of Areas not subject to a National Jurisdiction (global commons)" We appreciate
this recommendation and hope the item will be included in the future
agenda of the ILC. The AALCC might also wish to propose the inclusion
in the agenda of an item entitled :

"Further Development of International Environmental Law in the Light
of the Need to Integrate Environment and Development"

The Preparatory Committee for the United Nations Conference on En-
vironment and Development might wish to make the following reeommen-
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(b) Whether or not and to what extent does the agreement or instrument
take into account the special needs and concerns of the developing
countries.

Whether or not and to what extent does the actual participation
in the agreement or instrument reach the anticipated target set up
by the agreement or instrument itself. In the case of multilateral
convention, the extent to which developing countries participate in
it and whether or not the convention includes adequate incentives
to encourage the participation by the developing countries.

Whether or not the agreement or instrument is implemented and
complied by the participants. Are there appropriate mechanisms
for the enforcement of the agreement and mechanisms for the
settlement of disputes over the implementation ?

ndations of the International Law Com-
(a) Appreciates the recomme . (S mer 1991) to include the

. . d at its 43rd SessIOn urn , . t
mission, ma e f th Protection of the Envlronmen
item, entitled ;Le.gal ASpe~:t:nal eJurisdiction (Global commons),"
of Areas not Sub~ect to ah. h . ht be asked to take up for con-
in its proposed Items w IC migm
sider at ion in the future; . .

. I Law Commission to place, as a pnonty,
(b) Requests the InternatlOna . . f the environment

d item concermng the protectton 0the propose I . . it m·. I d nd take it up as a pnonty uern;on Its forma agen a, a
.d tion of the subject item should

(c) Further re~uests t?at th~ ~~:sln:;~ to integrate environm~nt and
be taken to the h.ght 0 d ith the Earth Charter/Rio Dee-
development, an.d to accor ~n~ :Iopment to be adopted by the
laration on Envlfonment an e ,
UNCED in June 1992;

I f the UNCED to give the lnter-
(d) Requests the secreta~y-.Genehra 0 I t information and materials

. I L w Commission t e re evan OM
nationa .a. h bi t by the sessions of the PREPC :
on the dehberatton of t e su jec
for the UNCED."

CC . hes the Committee to examine this
The Secretariat of t?e AAL I ~I\O be held in Islamabad in January

proposal at its 31st SeSSIOn, sc~edu e
1992 and make a decision on It. .

, d d due attelltion to the MonteVIdeo
4. It is also strongly recommen eP t? ~~ Review of Environmental Law

Programme for the Development an~ erllo ~ 1emented in the last decade.
(1981-1991). !he programme was f ~r~~: dev~lopment of environmental law'
The formulation of a programme 0) • the way For this purpose a
during the next decade (1992-2002 IS now on d an· ad hoc meeting of

. f· . mental law experts an . Imeeting 0 semor environ .. tal law were successrve y
. ffi . I experts to enVlronmen

semor government 0 icia REPCOM for the UNCED, therefore,
held in July and Octo~er 1991. The Ph It of these meetings when it
is requested to take toto account t e resu he f ther development of in-
works out its own working programme on t e ur
ternational environmental law.

(c)

(d)

v. Conclusion
. t in the field of en-

The survey of existing agreements and tostr~men ~tional environmental
vironment and the further development of the tothe~nd ion of Working

, . . h d of the t rr sessi
law is an Important Item on t e agen a CEO Th AALCC is expected
Group III of the PREPCOM f~r the UN d . b : ld in January/February
to address this item at its 31st SeSSIOn,schedule . to e e focus would include :
1992. tu« proposed topics 011 which tile. COl~;m~tt~~:';~~/lIatillg tire effectivelless
the purpose, priority of tile survey; tile baSIC en ena J'
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of existing agreements or instruments; and the guidelines for the further develop-
ment of international environmental law in the light of the need to integrate
environment and development.

To facilitate the final preparation for the UNCED, the Secretariat of
the AALCC suggests that the deliberation of the subject item should be
largely action-oriented. The Committee is requested to formulate a common
stand on the above-mentioned matters, and to make its own proposals to
the Fourth Session of the PREPCOM for the UNCED.

Note on the Institutional Issues

(Item 4, provisional agenda, Working Group III, 4th Session of PREPCOM)

I. The items on the agenda

Among the agenda items which the Preparatory Committee (PREPCOM)
for the United Nations Conference on Environment and Development
(UNCED) must address is the important issue of institutional arrangements
arising from the needs identified in consideration of the substantial issues
and related matters. According to the terms of reference adopted by the
PREP COM, this issue has been contained in the agenda item of Working
Group III, "other legal, institutional and related matters; as well as legal
and institutional aspects of cross-sectoral issues, including those referred to
Working Group III by Working Groups I and II and the plenary of the
Preparatory Committee".

At the second session of the PREPCOM (March-April, 1991), the
Secretariat of the Conference prepared a subject document entitled "Progress
Report on Institutions" (NConf. 151/PC/36), for the consideration of Working
Group III. There was, however, little discussion on the contents of this

, report due to the shortage of time. When the third session of the PREP COM
was held in August 1991, Working Group III had before it a new progress
report (NConf. 151/PC/80) as an addendum to PC!36. These two reports
provided a useful basis for the deliberation on the subject item.

During the August session, Working Group III generally and primarily
examined the item. Substantial deliberation was, however, decided to be
left to the next session, recognizing that the final agreements on specific
institutional arrangements or rearrangements would have to await agreement
by the PREPCOM on recommendation regarding the other issues being
considered by Working Groups I and II and the plenary which would
certainly give rise to a number of institutional proposals. It was also recognized
that the extensive range of institutional issues involved in the UNCED
process should be considered in the context of the broader need for or-
ganisational aspects of the economic and social and related fields of the
United Nations system which have been the subject of a great deal of study
and dialogue in recent years. In the latest episode the General Assembly
at its resumed 45th session on 13 May 1991, adopted by consensus a
resolution (AIRes. 45/264) on the subject. The resolution contains basic
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. li nd certain measures for the restructuring and
principles and guide nes a. d S . I Council (ECOSOC). Issues relating
revitalization o~ ~he E~O;~~~O~ an~c~~e complex subject of the subsidiary
to th~ composltlo~ °ECOSOC and the General Assembly as well as the
machmery of bot . will be dealt with at future sessions of the General
review of the Secretanat d to submit a progress report
Assembly. The Secrettahry-GG:~r~W;:s:~t~;s:~ its 47th Session (1992). The

these matters to e . . 993 h h 1 ubiecton bl it If's also scheduled to review 10 1 t e woe s J.

General Assem y Idse I. I' ti f the United Nations in the econormc,t .ng an revita lZ3 Ion 0 h
of ~estruc ~r:lated fields. At the same time, it is equally imp.ortant t~at t e
~~E~'~ recommendation on the institutional issues concermng th~ m.~gra~

. nd development would undoubtedly have a sigm ican
tion of enVl;~en~~ng~i~goverall reforms of the United Nations as a whole.
im~oo .

In conclusion of the item, after discussion, the Working Group adopted
by consensus the following decisions :

(a) takes note of the progress reports on institutions by the Secretatry
General of the Conference (NConf. IH/PC/36), (A/Conf. IH/Prj80)
and Corr.I) and comments thereon.

uests the Secretary-General of the Conference" to prepare. an
(b) ~~~ated compilation of institutional proposals plack by delega~lOns

and others during the third session J)f the- Preparatory Com~lttee,
including those made in Working Groups I. and .II an~ the p enary
as well as the information that may be contamed 10 ~atlOnal re~orts,

. . h f s on optIOn for action.regional preparatory meetmgs, Wit a ocu
The Working Group further decided to put the same item. on its

provisional agenda for its next (final) session, scheduled to be held 10 New
York in March-April 1992.

II. Existing proposals on Insti~onal Mechanisms

Since the beginning of the preparatory process for UNCED, th~re hafve
o· h . . . I echamsms orbeen advanced a number of proposals on t e institutiona m

. . d d 1 t Most of them havethe need to integrate environment an eve opmen . .'
concentrated on the inter-governmental mechanisms. The followmg IS a sum-
mary of the main proposals contained in PC/80, which the PREPCOM may
wish to consider :

• The establishment of a "Sustainable Development Commission" to
which all United Nations bodies, agencies and programmes as we~
as "treaty" Secretariats involved in the area of environment an
development would be accountable. It would meet annual~y and

. . . f ti ng global action onexamme policies and programmes or promo I . . .
. d Id b b th a pohtIcal dehbera-environment and development an wou eo.. .

.. hani f the UN system's activItiestive body and co-ordinating mec amsm or
in this area.



• The establishment of a high-level deliberative body at the political
level which would provide a forum for overview and policy co-or-
dination of environmental issues and their integration with other
major issues to which they relate in the security, economic, social,
humanitarian and common areas. Some suggest that this be done
through establishment of an "Environmental Security Council" or a
Committee of the General Assembly, supplemented, perhaps by a
special committee of the Security Council to deal with the issues
which are security related. It is also suggested that these functions
could be performed according to the Trusteeship Council a new
mandate as the forum in which Member States exercise their trus-
teeship for the integrity of the global environment and commons.

• The creation of an "Economic Security Council" composed of around
24 members, representing all groups of Member States, as the
centrepiece of the "Economic United Nations" parallel and equal to
the "Political United Nations". The Council would be supported by
an Interdisciplinary Central Secretariat with a large number of highly
qualified experts and a number of smaller sectoral Secretariats main-
tained at the level of each of the agencies. The Council would bring
together the competent ministers, depending on the problems on the
agenda, and Central Secretariat would be led by a group of inde-
pendent persons (commissioners).

• The creation of an "International Development Council" within the
United Nations to meet as a high-level forum for Member States to
discuss development issues and give overall policy guidance for UN
operational activities for development.

• The revitalization of the Economic and Social Council. It is suggested
that, in principle, most of the functions envisaged for the proposed
new inter-governmental mechanisms referred to above could be un-
dertaken by ECOSOC. In order to do so, there would have to be
a very significant improvement in its credibilities and strengthening
of its effectiveness. The subject of restructuring and revitalization of
ECOSOC is now on the agenda of the General Assembly.

• The convening of a World Summit on Global Governance similar to
the meeting in San Francisco and at Bretton Woods in the 1940s.
To prepare the ground for such a Summit, it was suggested to
establish an independent international commission on global gover-
nance, composed of individuals functioning in their personal capacities.

In addition to the above-mentioned proposals, there are a number of
proposals related to the constructive changes of the Secretariat of the United
Nations itself and those of its agencies and programmes. The report of the
World Commission on Environment and Development, Our Common Future,
points to the need for a high-level centre of leadership for the United
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I . h ca acit to assess, advise, assist and repo.rt
Nations system as a ~hOe:d:~ for ~ust~nable development. That. leadership
on progress ma.de an n Secreta -General of the United Nations .... who
should be pr.oVlded by th~s chairm~nship a special United Nations Board
should constitute under t" The principal function of the Board would
for Sustainable Deve~op~e~a~ks to be undertaken by the agencies to deal
be to. agree .on conttnUcritical issues of sustainable development that cut
effectively WIth many. I boundaries In this context proposals have also

ncy and nattOna· di ti Boardacross age . r f on of the Environmental Co-or ina tng .been made for the revita iza I

. t Au st Session, a few more concrete proposals were
Dunng the ~aSattracred the attention of many delegations. They called

brought out, an . I di .
h . t'tutional adjustments, me u mg .for t e ms I

ibl combination of existing ECOSOC Committees into a single
• ~ POSSI ernmental Committee to deal in a comprehensive way with

mter-gove . d d elopment;the more political aspects of environment an ev ,

I· . t (or combined) UNDP-UNEP Session on Environment• An annua jom T d .
and Development as part of the UNDP Counci sagen a,

A high-level effective coordinating mechanism for UN dan~ .relatted
• hai d by the UNDP A mimstra oragencies and program~es, c.o-c arre

and the UNEP Executive Director;

• Regionally and nationally focussed efforts built around. or Gbasedo~
h ., UNDP RoundtablelWorld Bank Consultative roup 0t e existmg

Donors and UN agencies.
Quite a few proposals focussed on the strengthening of the UNEP,

which inter alia suggested :

• that UNEP be strengthened in its own right as the central agency
in the UN system on matters of environment and develop~e.nt. It~
operations should be strengthened and enhanc.ed by proVlslo~ .~
additional funds, recruitment of experts and Improvement 0 I s
infrastructural arrangements;

. . th d through the creation of• that an inter-agency hnkage be streng ene .
coordinational offices at the UNEP Headquarters for all UN agencies;

. . C '1 b .ncreased to make• that the membership of the Govermng ounci e I
. . . . ki level in accordanceIt more representative at the declSlon-ma ing
with UNEP's new status;

• that UNEP's role be strengthened in coordinating regional environhmental centres to enable them respond to issues of development bot
in the developed and developing countries;

. d peaceful settlement of• that a mechanism for the preventton an
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ecological disputes be established under UNEP and be located at
its headquarters.

Deliberation on the subject continues. All the proposals mentioned
above, however, need to be carefully examined.

III. Preparation for the AALCC's Common Stand

1. Dimensions and emphasis of the issue

As stipulated by the Statute of the AALCC, one of the main purposes
of the Committee is to exchange views and information on matters of
common concern having legal implications and to make recommendations
thereon if deemed necessary. The Committee may, therefore, wish to consider
this subject item of institutions related to UNCED, which is on the agenda
for Working Group III of the PREPCOM, and to make efforts to form a
common stand thereon. This would render valuable assistance to its Member
Governments in preparing for the UNCED at its final stage.

It is the suggestion of the Secretariat that general dimensions and the
emphasis in the Committee's consideration of this item would be placed on
the following substantive aspects which seem to be the key elements for
the complex institutional issues :

(a) Basic principles and guidelines to be applied to deal with the
institutional mechanisms arising from the need to integrate environ-
ment and development;

(b) Framework of inter-governmental mechanism for the political
deliberation and policy guidance in the field of environment and
development;

(c) Framework of inter-agency coordinating mechanisms within the
United Nations system; and

(d) Other major institutional arrangements such as strengthening of the
UNEP and settlement of ecological disputes.

2. Basic Principles and Guidelines on Institutions

It should be recalled that the General Assembly, at its resumed 45th
Session, adopted resolution 45/264 on the subject of restructuring and revitaliza-
tion of the United Nations in the economic, social and related fields. The
resolution contains 7 basic principles and guidelines for action. They are

(a) Restructuring is primarily the responsibility of member States;

(b) Political will is an essential prerequisite for reform;

(c) The exercise should aim at achieving greater complementarity
between the bodies and organs of the United Nations with the
General Assembly;
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(d) The preservation of the "democratic principles" in the decision-
making process of the United Nations;

(e) The need to preserve and strengthen transparency and openness;

(f) The most efficient and effective use of the financial and human
resources of the United Nations system in the economic, social and
related fields; and

(g) Importance of the ongoing revitalization of ECOSOC.

We are convinced that the above principles and guidelines are of direct
relevance to UNCED. They could be applied not only to the, restructuring
and revitalization of ECOSOC but also equally to the institutional arrangements
of UNCED. AALCC may thus wish to request the PREPCOM to comply
with these principles and guidelines in considering the institutional issues
related to the UNCED.

In the context of the sixth principle on efficient use of financial and
human resources as mentioned above, we further suggest that the PREPCOM
should ensure that no proliferation of new institutions will take place. First
of all, it should concentrate on the improvement and strengthening of existing
institutional mechanisms in the United Nations system, and on enhancing
their better cooperation and coordination. We, therefore, stand firmly by
the idea that no new inter-governmental bodies should be set up, except
by combining or transferring resources from existing bodies. It would be
the most logical and efficient way to meet the need for the institutions by
making full use of the existing financial and human resources.

Based on the above-mentioned guidelines, the AALCC may wish to call
attention to ECOSOC and UNEP.

At the higher level, without prejudice to the jurisdiction of the General
Assembly, the focus could be on the restructuring and revitalization of
ECOSOC so that it may be enabled to serve as an inter-governmental forum
in the field of environment and development, and under the authority of
the General Assembly, to play a central role in policydeliberation. It is true
that most, if not all, of the functions so far envisaged for the proposed
new inter-governmental mechanisms referred to above are within the scope
of ECOSOC, and could be undertaken by it if the necessary restructuring
would be completed. So the importance of ECOSOC in the context of the
UNCED should be underscored.

. With regard to UNEP, as pointed out in paragraph 7, PC/80, it is
Widely recognized that an important result of UNCED is expected to be
~ubstantial strengthening of the mandate and capacity of the UNEP, which
U ~andated to be the coordinator of the environmental activities of the
hnited Nations system. The Secretatriat of the AALCC is of the view that

t idbuilding of a better coordinating mechanism in the field of environment
an development should take the UNEP as its core and such mechanism
should be designed on the basis of strengthening UNEP. In principle, UNEP
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the title of "The Commission/Board on Sustainable Development".

Furthermore, to facilitate the deliberation of the more technical aspects
of environment and development, a special advisory group could be established
under the direction and supervision of the proposed "Commission on Sus-
tainable Development". The advisory group would be composed of a number
of individual experts, mainly drawn from the human resources of UNEP
and UNDP, the main tasks of which would be to consider, from the technical
perspective, the questions referred to it by ECOSOC and its responsible
Conuniuee, and make recommendations thereto, as appropriate.

In short, the basic framework of the inter-governmental mechanism
would be formed with a two-fold structure. At the first level, the General
Assembly itself and one of its main Committees as well as a possible
irregular higher-level meeting at the Ministerial level are envisaged. At the
second level, ECOSOC in general, the "Commission on Sustainable Develop-
ment" a new more comprehensive inter-governmental Committee which would
be a restructured combination of several existing Committees of ECOSOC,
in particular, and a subordinate advisory experts group would serve as the
Centre for the regular inter-governmental policy deliberation in the field of
environment and development, and for overseeing the implementation of
Agenda 21.

4. The Framework of the Interagency Coordinating Mechanism

To . esta~lish a more effective and efficient interagency coordinating
mec~an!sm 10. the field of environment and development is undoubtedly
crucial in the Implementation of Agenda 21 and other outcomes of UNCED.

In keeping with the guidelines mentioned earlier the Secretariat of the
AALCC should like to make the following proposals :

should play a central role in overseeing the implementation of Agenda 21
and in coordinating the various activities of the UN system as a whole in
the field of environment and development.

3. The Framework of Inter-governmental Mechanism

The framework of an inter-governmental political deliberative mechanism
could be constituted in a two-fold process.

At the first primary process, the General Assembly, which has the
broadest membership of States and to which ECOSOC, UNEP, UNDP and
other parts of the United Nations system report, should remain in charge
of overviewing global action in the dimension of sustainable development
as suggested in resolution XX!228's description of the General Assembly as
the appropriate political forum for discussion of international environmental
policy. It is also the appropriate body where new global initiatives can be
taken. For this purpose the principal function of the General Assembly in
the political deliberation and policy guidance related to environment and
development should be further enhanced and reinforced. In this context we
suggest that a main Committee of the General Assembly be designated to
be responsible.

Various ideas have been raised with regard to a" further strengthening,
of the inter-governmental cooperation at the highest level. It has been'
suggested that a regular high level meeting, preferably at the Ministerial
level, be instituted, which would give general policy guidance to the im-
plementation of the objectives and action proposals of the UNCED and
which would- consider possible gaps. In our opinion, it is not necessary to
create such a regular meeting at Ministerial level. It is better to leave the
matter of a Ministerial meeting to the discretion of the General Assembly
in the light of importance of the issues to be dealt with and the feasibility
of convening such a meeting.

Under the General Assembly, a forum for more focussed deliberation
may also be needed. That is to be the second-fold process. ECOSOC which
is able to devote indepth discussion to the thematic issues, and in which
most of the time environment and development aspects play a dominate
~ole could be considered in this context. One idea that has been suggested
IS that a number of existing Committees of ECOSOC dealing closely with
related matters could be combined into a more comprehensive Committee
to deal with environment and development. Reference could be made in
this regard to the Committee on New and Renewable Sources of Energy,
the Committee on National Resources and the Committee on Science and
Technology for Development. The task of monitoring and reviewing the
Implementation of UNCED's results, including Agenda 21, could be entrusted
to this Committee. We consider the idea as a positive one. We also
underscore the importance of wider involvement and participation of the
developing countries, and the democratic principle of decision-making in
the proposed Committee. The proposed combined Committee could have

(a)

(b)

The coordinating mechanism should cover not only UNEP and
UNDP .but also other relevant agencies or programmes involved in
t~e ~nvlronment and development, namely, all the related activities
within the United Nations system.

!he coordin~ting mechanism should be formed with the UNEP as
Its core making full use of its facilities.

A ;teering interagency Coordinating Committee might be created
uhn er the chairmanship of the UNEP's Executive Director who
s ould have th k f 'N" . e ran 0 Under Secretary-General of the United

UaNDlloDSp'or under the co-chairmanship of the Chiefs of UNEP and
, or other a .. .

Co. ppropnate joint management arrangement. The
mmlttee would be d f ..officers f U compose 0 the responsible high ranking

and oth romU NEP, UNDP the Secretarial of UN the World Bank
er N bod··· 'devel res involved 10 the area of environment and•..•..•..opment.

(c)
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(d) The Coordinating Committee would most appropriately be located
in the headquarters of UNEP so that UNEP's facilities and expertise
would be fully used. Thus UNEP itself would play a real central
role in effectively coordinating the various activities related to
environment and development within the United Nations system.

(e) The Coordinating Committee would have close ties with the Ad-
ministrative Committee on Coordination (ACe) of the UN
Secretariat, which is chaired by the Secretary-General and is currently
responsible for coordination of environmental and developmental
activities in the UN system. Thus a better cooperation and coor-
dination could be created and maintained between the Secretariat
and its agencies concerned in the field of environment and develop-
ment. '

(f) With regard to the relationship of the Coordinating Committee and
the "Commission/Board on Sustainable Development", the former
should function under the supervision of the latter, through which
it would report on its work.

5. Other Major Institutional Mechanisms

In addition to the inter-governmental political deliberative mechanism,
and the interagency coordinating mechanism, certain institutional arrangements
may be necessary to substantially strengthen UNEP in the field of peaceful
settlement of international ecological disputes.

That UNEP should be further strengthened as the central catalyzing,
coordinating and stimulating body in the field of environment within the
United Nations system has been widely recognized. Now the question is
how to achieve the goal. A number of ideas and proposals have been
sugge~ted. It is the view of the AALCC Secretariat that in this regard, the
following key elements should be primarily addressed :

(a) The mandate of UNEP, as contained in Resolution 299, should be
reaffirmed in the context of UNCED and the need to integrate
environment and development. The strengthening of UNEP first
refers to strengthening its mandate, purposes and functions. In this
respect, we suggest that the mandate of UNEP in the areas of
further development of international environmental law, coordinating
activities related to environment and development within the UN
system and the settlement of international ecological disputes and
overseeing the implementation of Agenda 21, these and other
responsibilities emanating from UNCED might be strengthened or
added.

(b) The leadership of UNEP. To ensure a wider participation of the
developing countries, which is crucial to the performance of UNEP's
mandate as enhanced in a satisfactory way, the Governing Council
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of UNEP should be enlarged and its memberships increased so as
to make it more representational at the decision-making level. The
new memberships should be allocated on the geographical basis,
taking into account the special needs of the developing countries.
We also think that the rank of the Executive Director of UNEP
should be at the status of the Under Secretary-General of the
United Nations.
The Financial Basis. To enable the UNEP to carry out its expanding
mandate and responsibilities, it is requisite to call for the strengthen-
ing of its financial basis. This goal could be attained by enlarging
its budget and opening up other additional financial resources
besides voluntary contributions.

The coordinating Mechanism. To ensure that UNEP is capable of
taking the responsibility for coordinating environmental activities
within the United Nations system, a more effective and efficient
coordinating mechanism should be established, the framework of
which has been outlined above.

(e) The capacity of UNEP. Besides above elements, the improvement
of UNEP's infrastructure and enhancement of its expertise should
be addressed. We agree with the suggestion that UNEP needs
greater expertise with respect to the developmental side of environ-
mental questions, so that right from the outset environmental and ,
developmental aspects of an issue could be fully considered.

We do believe that the strengthening both the human and material,
resources of UNEP would make it better able to assume the responsibilities
which the UNCED might entrust it.

, With regar~ to peaceful settlement of international environmental disputes,
while we consider a more and effective use of the International Court of
Justice, the Permanent Court of Arbitration and other international arbitration
inst~tutions very important, it is also worth envisaging a possible special
environmental tribunal within the mandate of UNEP or the Commission on
Sustainable Development.

(c)

(d)

IV. Conclusion

One of the important items on the agenda of Working Group III of
the UNCED'~ PREPCOM is the institutional issues related to the UNCED.
T~e forthccming fourth session of the PREPCOM wi\l substantially examine
!hls Item and make recommendations thereon to the UNCED. The AALCC
IS expected to consider the issue before the fourth session of the PREPCOM
and to formulate a ibl . . .duri , POSSI e common stand/position on the subject-matter

unng Its 31st session to be held in Islamabad in January 1992.
In this context th S . f 'iderati ,e ecretanat 0 the AALCC suggests that the Committee's

~nsl ter~h0!l of this item be concentrated on the areas proposed by the
ecre anat in Part III of this note. The ideas and proposals contained in

261



this Note m!ght be regarded by the Member States of the Committee as
a useful basis for their consideration.

Finally, it is further expected that the Committee would focus attentio
on the options for action. The conclusions and decisions made by thn
Committee would be submitted to the PREPCOM for UNCED so that the
Committee may make its further contribution to the solution of UNCED,e
institutional issues. . s

(III) FRAMEWORK CONVENTION ON CLIMATE CHANGE: AN OVERVIEW

BACKGROUND
Thanks to the initiative taken by the Government of Malta, the General

Assembly at its forty-third session, while considering the item entitled "Con-
servation of climate as part of the heritage of mankind", recognised that
climate change was a common concern of mankind and determined that
necessary and timely action should be taken to deal with climate change
within a global framework.' Subsequently at its forty-fifth session, the General
Assembly, during adoption of the resolution "Protection of Global Climate
for present and future generations of mankind" established an Inter-governmen-
tal Neogitating Committee (INC) and entrusted it with the task of preparation
of an effective Framework Convention on Climate Change, and any related
instruments as might be agreed upon. It considered that the negotiations
for the framework convention and the related instruments should be completed
prior to the United Nations Conference on Environment and Development
in June 1992. It authorised the establishment of an ad hoc Secretariat and
set the tentative time-table and the venue of the meetings of the INC.2

Accordingly, the First Session of the INC was held in Washington from
4 to 14 February 1991. The Committee elected Mr. Jean Ripert (France)
as Chairman, Mr. Ahmed Djoghlat (Algeria), Mr. Ion Draghichi (Romania)
and Mr. C.Oasgupta (India) as Vice-Chairmen. Mr. Ion Oraghichi (Romania)
was elected also as Rapporteur. It adopted the rules of procedure and the
guidelines for negotiations and established two Working Groups?

The guidelines for the negotiations, among other things, provided that
the funding commitments, mechanisms and means for transfer of technology
to developing countries, as well as matters concerning international scientific
and technological co-operation should be an integral clement in the negotia-
tions. Further, "the final agreement on the Convention should cover in an
integrated manner all areas of common concern, including, inter alia : (a)
emissions, (b) sinks, (c) transfer of technology, (d) financial resources and
funding mechanisms for developing countries, (e) international scientific and
technological co-operation, and (f) measures to counter the effects of climate
change and its possible adverse effect, particularly on small island developing
countries, low-lying, coastal, arid and semi-arid areas, tropical regions liable
to seasonal flooding and areas prone to drought and desertification."

1

l
3

Unied Nations General Assembly Resolution, 43/53 adopted on 6 December 1988.
United Nations General Assembly Resolution, 45/212 adopted on 21 December 1990.~~rof the Inler.-goven~ental Negotiatillg Committee for a FrQ/1I<.workConvention 011

mate Chonge, F,rst Session, Washington D.C. 4-14 February 1991 (AiAc. 237/6).
!bid, page 23.4
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As for the work of the Working Groups, the guidelines provided that
it should be inter-related and integrated by the Plenary, and to achieve
that, it was envisaged that the Working Groups would report regularly to
the Plenary.

The Working Group I which is concerned with matters concerning
commitments was requested to prepare a text related to :

(a) Appropriate commitments, beyond those required by existing agree-
ments, for limiting and reducing net emissions of carbon dioxide
and other greenhouse gases, on the protection, enhancement and
increase of sinks and reservoirs, and in support of measures to
counter the adverse effects of climate change, taking into account
that contributions should be equitably differentiated according to
countries' responsibilities and their level of development.;

(b) Appropriate commitments on adequate and additional financial
resources to enable developing countries to meet incremental costs
required to fulfil the commitments referred to above and to facilitate
the transfer of technology expeditiously on a fair and most favourable
basis;

(c) Commitments addressing the special situation of developing countries,
taking into account their development needs, including inter alia,
the problems of small island developing countries, low-lying coastal
areas and areas threatened by erosion, flooding, desertification and
high urban atmospheric pollution; also taking into account the
problems of economies in transition.s

The task which was assigned to the Working Group II was to prepare
a text on mechanisms and related to :

f the items on th~ agenda -was the election of the officers of .the
One 0 Inspite of hectic consultations, it had not been possible

worki~g Gr~~!s'consensus on the designations of the Chairmen of the. two
to aC~leve :Ou s 7 Ultimately, on the proposal of the Chairman, the Com~lttee
w~rkJDg G ~. to 50 of its Rules of Procedure and as an excep~lOnal
waived rulesided that the Bureau of each Working Group would consIst. of
measure d~ d one Vice-Chairman. The Bureau of the two Workmgtwo Co-Chairmen an
G S were as follows :roup

Working Group I
Co-Chairmen

Vice-Chairman

Mr. N. Akao (Japan)
Mr. E. de Alba-Alcaras (Mexico)

Mr. M.M Quid El Ghaouth (Mauritania)

(a) Legal and institutional mechanisms, including inter alia entry into
force, withdrawal, compliance and assessment and review;

(b) Legal and institutional mechanisms related to scientific co-operation,
monitoring and information;

(c) Legal and institutional mechanisms related to adequate and additional
fmancial resources and technological needs and co-operation, and
technology transfer to developing countries corresponding to the
commitments agreed to in Working Group 1.6

The Second Session of the INC was held in Geneva from 19 to 28
June 1991. The documents before the Session included a set of 25 informal
papers submitted by various delegations including "non-papers", related to
preparation of a framework convention on climate change.

S Ibid, page 24.
6 Ibid.

INC Tnira Session, Nairobi

The Third Session of the INC was held in Nairobi, from 9 to 20
September 1991. Like the earlier two sessions, the Nairobi Session was also
attended by a large number of delegations both from the developed and
developing States. Among the AALCC Member States which attended the
Session included :

Working Group II
Co-Chairmen Ms. E. Dowdeswell (Canada)

Mr. R.F. Van Lierop (Vanuatu)

Vice-Chairman: Mr. M. Sadowski (Poland)

W ki Group I was allocated the item entitled "Elements related toor mg . ., d fi ..
commitments". Subsequently, issues concernmg principles and e imuons w~re
also allocated to Working Group I. The Working Group I held e~e~slve
discussions on commitments and principles. It was agreed that the principles
should be compiled under various headings and a draft pr?posal by the
Bureau entitled "Draft compilation of Principles" was submitted for con-
sideration.

Working Group II considered the question of le~al and institutional
mechanisms, including entry into force, withdrawal, comphance .and assessment
and review. Issues concerning legal and institutional ~.echamsms ~elated to
scientific co-operation, monitoring and information, additional financial resour-
ces and technological needs and co-operation, and technology transfer to
developing countries were also considered.

7 In th~ course of the discussions in the Working Groups, some delegations had raised the
question of designation of Rapporteurs for each Working Group. The Chairman. however,
did not consider it necessary,
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Ban.gladesh, Botswana, China, Cyprus, Egypt, Gambia, Ghana, India,
Indones!a, Iran (Islamic Republic of), Japan, Jordan, Kenya, Kuwait, Malaysia,
Mongolia, Nepal, Nigeria, Pakistan, Philippines, Republic of Korea, Saudi
Arabia, Senegal, Sierra Leone, Singapore, Sri Lanka, Sudan, Thailand, Turkey,
Uganda and Yemen.

The. representation of the United Nations and its specialized agencies
and other Inter-governmental Organisations was less as compared to the
Geneva Session. The Asian-African Legal Consultative Committee (AALCC)
was the only Inter-governmental Organisation participating from the Asian-
African region. The Non-governmental Organisations attendance was in a
fairly large number.

At the first plenary held on 9th September, the Chairman of the INC,
H.E. Mr. Jean Ripert, in his opening remarks stressed the progress made
so far· and underscored the need to accelerate the pace of the work during
the Nairobi Session. The Executive Director of UNEP, H.E. Dr. Mostafa
Tolba, Secretary General of WMO, Professor G.O.P. Obasi, the Deputy
Secretary-General of the UNCED Mr. Nitin Desai and the Chairman of
the IPCC, Prof. Bert Bolin, also made statements assuring fullest co-operation
of their respective organisations to the success of the work of the INC.

.: , . The Nairobi Session of the INC marked the beginning of the 'business-like'
discussions in both the Working Groups.

Discussions in Working Group I

Pursuant to a request made at the Second Session of the INC, the
_ Burea? of Working Group I prepared new compilations of principles and

commitments which were circulated in Document AIAc. 327/Misc. 6 and 7.
Subsequently, the Bureau submitted document A/Ac. 237/Misc. 9 which had
been prepared with the aim of simplifying the compilations contained in
the above documents. It was agreed that these documents would be considered
~s co-chairs texts and would be taken up together as a basis for discussion
10 Working Group I.

During the first week of the Nairobi Session, Working Group I held
forma~ a~ well as informal meetings and completed first round of discussions
on principles, general objectives, general commitments and specific commit-
me?ts. In the ~ight of vie~s expressed and the amendments proposed by
vanous delegations Co-Chairmen of Working Group I prepared a set of
four papers which were circulated as Conference Room Papers (CRP). The
document AlAc. 237/WGI/CRP. I set out the texts of Principles; A/Ac.
237/wGI/CRP. 2 and Add I dealt with commitments on sources and sinks'
AlAc/237/wGI/CRP. 3 dealt with the commitments on financial resource~
and technology; and AlAc. 237/WGI/CRP. 4 dealt with the commitments
related to paragraph 6(c) of the Decision 1/1 of the INC.

. Du.ring the second week, Working Group I held another round of
discussions focussing on these Conference Room Papers. In the light of
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amendments and alternative texts proposed by various delegations, the Co-
Chairmen further revised these papers which were circulated to the delegations
almost before the conclusion of the Nairobi Session.

The Working Group I agreed that the Bureau would further revise
these documents and submit them for consideration at the fourth session
in Geneva.

DisCllssions in Working Group II
Working Group II took as a basis for discussion the Single Te~ on

Elements relating to Mechanisms contained in document AlAc 237/Mlsc. 8
which was prepared by its Co-Chairmen. It was agreed at the outset that
the document would be considered as a "Co-chair's text".

Section A of the Text dealt with the matters concerning Scientific and
Technical co-operation, Exchange of Information, and Research and Systematic
Observation. During the discussion, besides drafting changes, suggestions
were made to include a separate provision dealing with Education, Training
and Public Awareness. It was agreed that the matters concerning exchange
of information needed further consideration. It was also recognised that the
framework convention envisaged a commitment by the parties on these
matters. The issue whether or not a Scientific Organ - Scientific Committee
should be established within the Framework Convention, was also raised.

Another issues which evoked a great deal of importance was the role
and function of the Conference of the Parties. During the discussion, it
was generally agreed that the Conference of the Parties will have the
preponderent role in the administration, policy-making and effective im-
plementation of the framework convention. Views were expressed that it
might be little premature to enumerate its functions in detail.

A proposal which came to the force was the establishment of an
Executive Committee to assist the Conference of the Parties. Since, this
issue was raised for the first time during the Nairobi Session, the Co-Chair's
text did not include any provisions in this respect. The Working Group II
held only preliminary discussions.

With regard to the constitution of a 'Secretariat' as an organ, there
appeared to be general consensus. The Conference of the Parties would
designate or establish a permanent Secretariat. There were, however, different
views in regard to the arrangements for the 'interim' period until the
Convention comes into force. Whether an interim Secretariat should be
designated or the Ad hoc Secretariat established by the INC could continue
to function until the permanent one was estahlished by the Conference of
the Parties was the issue raised in this connection.

The discussions on final clauses proceeded smoothly. There was general
agreement on almost all the provisions, except the one on entry into force.
There was, however, no consensus over the number of ratifications required
and the criteria of determining the entry into force of the framework



convention. In that context it was felt that the conce~t of "net emissions"
needed further consideration.

Preliminary discussions were held on the issues concerning verification
and compliance and the settlement of disputes. Divergent views were expressed
on both the issues. Similar divergent approach was discernible with respect.
to the crucial issues concerning financial and transfer of technology mechanisms.

The Working Group II decided to request its Co-Chairmen to prepare
a revised single text taking into account the views expressed by delegations
and the various proposals submitted by them during the last three sessions
and those which might be received by the Secretariat before 15 October
1991.

The foregoing account of the Nairobi Session briefly describes the
progress of the work in the two Working Groups. It may not be out of
place to make a couple of general observations on the negotiating process.
First, the financial assistance to the participants from the developing countries
has certainly encouraged their wider participation .in the INC Sessions.
However, most of the delegations from the developing States consist of a
single person, and since both the Working Groups meet simultaneously, it
was difficult for such delegations to follow the discussions closely.

Secondly, on agenda items like commitments and mechanisms, it is not·,
practical to draw a line dividing the issues for consideration in the two
Working Groups. Although it has been in accordance with the decision
taken at the first INC Session, some ways should be found whereby the
discussions could proceed without raising the issue of allocation of items
between the two Working Groups. The Co-Chairmen of the two Working
Groups have been presenting frequent reports on the progress of the work.
That, however, needs to be supplemented by other means, perhaps a joint.
sitting of the two Working Groups could be arranged to discuss the common
issues which may be identified by the Co-Chairmen of the Working Groups.
It may take away some precious time of the Session but at least it would
ensure a clear understanding of the issues involved and avoid duplicate
discussions as noticed during the last two INC Sessions.

General Comments 011 the issues related to the Framework Convention 011
Climate Change

1. The seven and half months of negotiations in the TNC spread over
three sessions have brought into focus the complex nature of the issues
involved in the preparation of the Framework Convention on Climate Change.
While there is no dearth of sceptic opinion, one should not underestimate
the achievements made in such a short span of time. Many International
Conferences have had longer history and meagre achievements.

2. Whether the Framework Convention will be ready for signature prior
to June 1992 UNCED Summit in Brazil perhaps cannot be predicted even
by an astrologer. However, there is hope which must be kept alive until

. . . f the situation is the need of the hour.
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Principles. Accordingly, the Bureau submitted two documents namely,
AIAc./237.Misc 6 and NAc. 237/Misc. 9. The document NAc. 237/Misc. 6
contained compilation of texts related to principles arranged under five main
headings and a number of subgroups. NAc. 237/Misc. 9 contained a more
condensed set of ~rinciples.

8. Working Group I took both these documents as the basis for discussion.
During the discussion, there were divergent views on the purpose of inclusion
of the Principles in the text of the Framework Convention. It was argued
that many of these Principles could be accommodated in the' Preamble and
in the section on commitments. On the other hand, while emphasising the
need to include a set of Principles, it was felt that a section dealing with
basic Principles would strengthen the commitments and lay the guidelines
to implement those commitments.

9. Although there are divergent views in regard to the utility of inclusion
of Principles in the text of the Framework Convention, it appears that
ultimately an agreement might be reached to that end, and a section containing
a short list of basic principles will find a place in the Convention. It should
be pointed out that there are precedents where similar Conventions have
incorporated a section on Principles. Besides, the Earth Charter under
consideration in the UNCED and the draft text of the Framework Convention
on Bio-diversity also contemplate inclusion of a section on Principles. Such
a section in our view should be in the body of the Convention rather than -
in the Preamble.

10. The Revised Conference Room Paper (A/AC. 237/WGl/Rev. J)
prepared by the Co-Chairs of Working Group I in the light of the two
rounds of discussions held during the Nairobi Session of the INC, contains
a long list of Principles. Endeavour should be made to identify the principles "
which command wide support keeping in view their legal nature. Since
'environment' in general and the climate change in particular, are evolving
concepts embracing many scientific and technical mailers, care ought to be
taken when identifying such principles to ensure fairness and their linkage
to climate related issues.

11. A tentative list might include such principles as common concern
of mankind, sovereignty, equity, common but differentiated responsibility,
right to development, sustainable development, precautionary principles,
polluter pays principle, non-conditionality, special circumstances, comprehen-
siveness, liability and flexibility. There is a possibility that the inclusion of
some of these principles might be the bone of contention or an agreement
might be reached to elevate some as commitments and general principles.
That would help shorten the list. While streamlining the texts of the agreed
principles, it would be desirable to use precise legal language. The Declaration
of the Second World Climate Conference may provide useful guidance in
that context.

12. The section on 'Commitments' will form the fundamental part of
the Framework Convention. Indeed, the success or failure of the negotiations
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'special situations' and the degree of vulnerability. The examples of the
countries whose economy depended upon the production and exportation
of fossil fuels and those countries which were not in a position to find
substitutes for fossil fuels were particularly relevant. On the question of
the preparation of national strategies and programmes, concern was expressed
particularly by the developing countries. On the other hand, it was emphasised
by the developed countries that the availability of the financial and technological
resources was closely linked to the commitments to be undertaken by the
developing States.

t7. The commitments on technology co-operation and transfer are crucial
elements of the Convention. The General Assembly resolution 44/228 laid
down the guidelines for establishing an effective technology transfer mechanism.
Further, INC decision 1/1 provided that such mechanism should be an
integral part of the Framework Convention. During the last two INC Sessions,

I Working Group I held discussions on the commitment relating to transfer
of technology and its mechanism was discussed in Working Group II. Divergent
views on both the issues among the developed and the developing countries
appear to be a great stumbling block. It has been suggested that the issues
relating to technology transfer should be viewed in a broader perspective
and should include technical co-operation as well. Such a notion would
promote a 'shared partnership' between the developed and developing
countries. No doubt, this is an ideal suggestion. However, the 'ifs' and'
'buts' associated with this ideal cannot be overlooked. The developing
countries need the support to develop their technological base and the 'best
available' 'state of-art technology' which should be cost effective and en- \
vironmentally safe and sound. Their primary need is 'soft technology' to
build up their own capabilities for climate monitoring and assessment. The
Framework Convention must ensure expeditious transfer of the relevant
technology on fair and most favourable conditions. How far such terms will
be "non-commercial" would depend on the source. Also consideration might
be given to the issues related to Intellectual Property Rights. The UNCED
and the INC on Bio-diversity are also engaged in similar discussion. It
would be desirable to bring the INC discussion on the framework convention
on climate change on similar lines.

18. A proposal has been made for the formation of a study group on
technology transfer. It would be desirable to constitute such a group during
the forthcoming INC Session in Geneva. The Study Group could identify
the basic issues and suggest modalities for a suitable mechanism on this
matter.

19. Issues concerning commitments and institutional mechanisms for the
provision of adequate and additional financial resources to enable developing
countries to meet incremental costs required to fulfil the commitments
envisaged in the Convention are of crucial importance. During the INC
Second and Third Sessions, discussions on these matters have shown a great
divergence of views. Some of the developed countries have expressed general
support, However, there is no express commitment in this regard.
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20 The first and the foremost consideration, therefore, would be to
. t'~ ways and means to provide a new and additional financial resource
Jde~t Jhas been realised that the existing financial resources available from
a: J United Nations system and other regional and bilateral arrangements
t e ld not be adequate. Suggestions have been made for the establishment
of a funding mechanism for the purposes of providing financial and technical
o a peration, including the transfer of technologies to the developing country
CO-~ies. Such a mechanism would include a multilateral fund composed of
P~~quate additional and timely financial resources apart from other means
:r arran~ements of multilateral, regional and bilateral co-operation.

21. Another proposal provides for the establishment of a Climate Fund
which would operate under the authority and guidance of the parties to
the Convention. It envisages establishment of an Executive Committee consisting
of members selected on the basis of an equitable representation of the
developed and developing country parties to the Convention. Further, the
Climate Fund would be financed by contributions from developed country
parties on a grant basis, and according to criteria to be agreed upon by

. the parties. Its function should be to meet the costs for developing country
parties to adapt and mitigate the adverse effects of climate change and the
development and transfer of technology and knowledge relevant to scientific
and technical research. Finally, the Fund would also meet the expenses
concerning the secretarial services and related support costs of the Climate
Fund.

22. Another interesting proposal provides for the establishment of a
clearing house system based on a bilateral agreement between countries and
regional agreement between several countries. Accordingly, a clearing house
would appraise and select projects for reducing emissions according to their
cost-effectiveness and co-ordinate the funding of these projects. The net
reduction in emissions resulting from any specific project would be credited
to the country that contributes to the funding of the project and deducted
from its national commitments. Thus, the transfer of financial resources
between countries would be integrated in the system and would also facilitate
co-ordination with other financial mechanisms. Another suggestion is that
the rece.nt initiative jointly undertaken by the World Bank, UNEP and the
~NDP. 10 establishing the Global Environment Facility (CEF) provides an
1Onov~tlVe fina~cing mechanism to help developing countries to meet their
financing requrremenn to an extent.

. 23. During the discussions at the .Nairobi Session, broadly two sets of
VIews emerged and they represented the different viewpoints of the developing
and the developed States on the financial mechanism to be incorporated in
l'he framework convention on climate change. The developing countries insisted
on the. establishment of an independent fund democratically operated under
the guidance and supervision of the Conference of the Parties. As for the
sourc~s constituting the fund, it was stressed that adequate, new and additional
financial resources should. be provided to the developing countries to meet
their obligations as envisaged in the Convention.



24. The developed countries, on the other hand, co~sidered that the
GEF operated by the World Bank, UNDP and UNEP would provide the
suitable mechanism. The GEF was a three year pilot programme which
could be improved both in terms of augmenting its resources and governance
structure by enhancing the role of developing countries in its decision-making.
There was agreement to commit adequate and additional financial resources
to enable developing countries to meet incremental costs required to fulfil
their commitments. However, views differed on whether it should be 'full'
or 'agreed' incremental costs. It was stressed that the concept needs to be
defined in a clear and comprehensive manner.

25. Suggestions were made to examine the concept of an insurance
scheme and 'Polluter Pays Principle' taking into account relevant precedents
and the development of international law in these areas.

26. Working Group II has been discussing issues related to legal and
institutional mechanisms, including inter alia, entry into force, withdrawal,
compliance, assessment and review. With regard to scientific assessment and
exchange of information there are fairly convergent views. A suggestion was
made for the establishment of a Scientific Committee. In that connection
it may be pointed out that the basic foundation of the Framework Convention
is the scientific assessment of the factors related to climate change. The
Inter-governmental Panel on Climate Change (IPCC) which was established
in 1988 jointly by the WHO and the UNEP has provided valuable guidance

. and support to the work of the INC. This fact was also recognised by
, the Ge.neral Assembly when it constituted the Inter-governmental Negotiating .;

Committee for the Framework Convention on Climate Change. It is not yet
clear what role the IPCC would play after the completion of the work of

I the Framework Convention. It is, however, generally felt that till the Framework
Convention comes into force, there will be need for assistance from the

!IP~C.. Irrespective of such transitional arrangements, the need for a Permanent
SCientific Organ cannot be overemphasised.

27: Consideration should also be given for the establishment of a specialised
bod~ like GESAMP, which is an advisory body consisting of specialized experts
nommated by the sponsoring agencies (IMO, FAO, UNESCO, WMO, WHO,
IAEA, UN, UNEP) which provides authentic scientific advice on marine
pollution problems. Perhaps IPCC could be made more broad based and could
be thought of assuming such a task. In both cases, the structure role and
functions of the two bodies would have to be considered in detail.'

~~. Preliminary discussions on verification and compliance indicate the
sensmve nature of the issues involved. While there is a clear understanding
tha~ the thread of common but differentiated responsibility should run through
vanous commitments envisaged in the Framework Convention on Climate
C~an~e, there are divergent views with regard to the achievement of this
objective. The over-emphasis on compliance mechanisms may delay and
perhaps defeat the very purpose for which such a mechanism is being
advocated. The commitment to establish a national reporting system, sub-
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.. . f periodic national reports, subsequent review by a supra-national
JIliSSlon0 . . fri f h . 11' d. ../ d sanctions for any m nngement 0 t e commitments, a viewe
autho;ty an problems of many and different kinds. The lack of infrastructure
toget er posethe national inventory and collation of relevant information would
to prepare . d k h' kh d veloping countnes to un erta e t e commitment to ma e a
deter t ~ ;War intervals. What would be the worth of the national report
~epohrta. reo substantive information to present? Would it not be a cause
if t ere IS n . b . I '11' 1

I . t ? This may sound negative ut certain y not I ogicai.for compam .
29. Views have been expressed outli~ing the compliance procedure and

t deal with the complaints. Suggestions have been made that recourse
:~d 0be considered to refer. the disputes to t~e International .Court of
Justice or to an Arbitration Tnbunal. Non-resolution of a complaint would
at Inecessarily give birth to a dispute for which recourse ought to be made

~mpulsorily to the highest )udi~ia! organ. Any compulsive dispute settlem~nt
procedure has remained an idealistic goal for long. The Framework Convention
on Climate Change is not the kind of international instrument where such
an idea could be translated into action. There is some gap in establishing
the scientific credibility of the Climate Change Convention. It would be far
from reality to think of filling that gap with legal firmness. The 1985 Vienna
Convention on the Protection of the Ozone Layer follows a practical step

. by step approach in regard to the matters concerning dispute settlement.
Consideration may be given to incorporating a similar provision in the text of
the Framework Convention on Climate Change. It would save time and close
the discussion on a crucial issue.

30. The question of submission of national reports and its review would
also need to be considered in a more flexible way, particularly in the context
of the developing countries. The cart cannot be put before the horse. It is
encouraging to note that there is great enthusiasm to support the developing
co~ntrie~ in the preparation of country-studies .and the creation of necessary
natlo?al mfrastructure which would enable them to undertake any commitment
to this ~ffeet. ~ suggestion has been made that as an alternative to "Pledge
and Review", unilateral commitments could be undertaken by the parties to
the. Co.nventi~n. The intention to chase out the twin ghosts which haunted the
Nairobi meetmg from its very first day is laudable. However one cannot rule
out th ibdi th 'e POSSI ty at these ghosts might enter Geneva in a different shape.

31: It has been suggested that apart from the general and specific
commitments blior 0 igations, the Convention could envisage a legal framework
~ ~tat~s. to assume unilateral obligations. Such unilateral obligations would

a~dlhOn?1' and eould be related to the availability of financial and
!eehOl~I. assistance particularly for those developing countries which are not
ana position to fully' I '1 " .Alth gh' Imp ement UOiateral commitments Without such assistance.
fanan:':al Itdhash n?t bee~ stated categorically, it is amply clear that such
whieh an tee nical assistance could be given preferably to those countries
submit arefPrc;sared to un~ertake 'unilateral' commitments to prepare and
review bodIon reports which will be subject to review by an internationaly.
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32. It may be a little premature to make any specific comments on the
concept of unilateral commitments at this juncture. However, at least two
general observations may not be out of place. First, it has been noticed
that during the discussions on the commitment with regard to the financial
and technical resources, developed countries have zealously conveyed their
hesitancy in making any specific commitments. It would be interesting to
note if they will be prepared to make any express unilateral commitments
in that respect. Secondly, the developing countries, indeed the Goup of
n as a whole, have made it very clear, leaving no ambiguity, that their
national strategy could not be the subject of review by an international
body. The fear of the twin ghosts entering the Conference Room in Geneva
from the back door is not imaginary but real. May be, on the eve of
Christmas, an angel enters from the front door and saves the Geneva Session
from the impending deadlock on this issue.
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(tv) DEVEWPMENT OF A GLoBAL CONVENTION ON BIOWGICAL DIVERSITY

BACKGROUND
Bio-diversity or biological diversity can be defined as the total sum of

life's variety on this planet, expressed at the genetic, species and ecosystem
11 vels.1According to scientists, this variety is now declining at an unprecedented
e te as a result of man's activities. Estimates of the rate of loss are uncertain,

but in the case of certain species of animals, recent projections indicate a
loss of between 20 to 50 per cent of species by the year 2025 if the present
trends continue.2 The reasons for growing international concern about this
loss include : (i) the recognition of the moral imperative of the other species
to co-exist with man as in no case man can exist in isolation from the rest
of the natural world; (ii) bio-diversity is perceived as having an enormous
value both actual and potential; (iii) the rate and extent of loss is uncertain,
but ;ppears to be very rapid; and (iv) the loss is irremediable. As a result,
there is mounting public awareness and pressure in the developed countries
about the need to conserve bio-diversity which is reflected in higher political
priority being attached to conservation issues. In so far as developing countries,
who happen to be the repository of bulk of the biological resources, their
chief concern is that the commercial exploitation of their biological resources
'is proceeding without corresponding monetary compensation. They lack .
capacity as well as economic incentives to conserve biological diversity for
future generations, but are forced to incur costs including foregone revenues
from alternative uses where conservation is attempted. It is ironic that the
areas of greatest biological diversity or importance are located in the developing
countries and in areas most threatened by population .pressure or instability.
The developed countries can help themselves, but the developing countries
need substantial help in the form of financial and technical assistance if they
,are to be able made to conserve their bio-diversity, Moreover, the resources
needed to tackle such a stupenduous task are concentrated in Europe and
North America, which together have roughly 78 per cent of the world's ecologists
and 78 per cent of the world's insect taxonomists. Only 5 per cent of active
resear~ers are found in Africa and South America and around 5 per cent in
~e ~nental tropics-all areas of great terrestrial bio-diversity.' In view of this
~~IOn, the conservation of bio-diversity has become a key planetary respon-
sibility,

1 ~~. Depart~ent of Environment. Conserving the World's Biological Dil'eT$ity: How can
onuun COI'IInbute?(June 1991). .
~~~~;"~t of.Environment and the Department of Trade and Industry. Conservation
1991). ~-emty -The Role of Technology Transfer (London. Touche Ross, July

Clark and Juma. B;olechno/~. fi S . '"
COUIIITia (At . ~6T or ustainable Development-s-Policy Options for Developing

ncan Centre for Technology Studies. Nairobi. 1991).

2
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. lth a mandate to negotiate an international legal instrument forExperts WI •.•. h ld j N' biconservation of biological diversity. At ItS first session e m airo I
the 19 t 23 November 1990 the Group focussed on the elements for
fro:ible in~lusion in a global Fr~mework Convention on Biological Diversity.
po h b . of its consideration of these elements the session requested
On t e asis . B' 1 . 1D' ityUNEP Secretariat to prepare a Draft ConventIOn on 10 ogica I~ersl
theNEP/BiO. Div./WG. 2/2/2) which was presented to the second session of
(U Ad hoc Working Group held in Nairobi from 25 February to ~ March
the Th cond session discussed parts of the Draft Convention an~
1991"fi de s:umber of issues for further clarificatiob with the help of notes
identt ie a d by the UNEP Secretariat. It made recommendations to the
to be p~epare the revision of the Draft Convention. The Session also
secretan;t t~: Executive Director to convene a meetirig of a regionally
reQ1uested oup of lawyers (Lawyers' Meeting) to review the Draft Conventionbaance gr . . d . d ... d by the Secretariat The session also ma e Important ecisionsas revise . . f drocedural and organizational matters; adopted ItS rules 0 proce ure;
on p k'" h groupelected its officers; established two sub-w?r mg group assignmg eac
with specific parts of the Draft Convention.

S. The UNEP Governing Council, at its sixteenth session, .by decision
16/42 renamed the Ad hoc Working Group of Legal .an.d TechDlc~1Experts

c on Biological Diversity ~s th~ Inter~gov~m11lent~1.Negotlatlllg Committee (INC)
for a Convention on BIOlogical Diversity clanfymg that the change of name
did not mean a new negotiating body nor affect the continuity of the process
of elaborating the Convention. The INC consists of. Working Group I ~nd
Working Group II. Working Group I has been assigned almost two-thl~ds
part of the Draft Convention. Working Group II has been allotted spe~lfic
draft articles which can be said to constitute the heart of the Convention.
The successful elaboration of the Convention depends upon agreement being
reached on the issues being tackled by Working Group II. Thes~ incl~de
access to genetic resources; access to and transfer of technology including
bio-technology and funds and funding mechanisms. The impact of these
provisions is likely to permeate the entire fabric of the Convention.

6. The Bureau of the INC is as follows :

2. It was in recogmtion of this international concern that the UNEP
Governing Council, in its decisions 14/26 and 15/34, stressed the need for
concerted international action to conserve bio-diversity by inter alia formulation
of a comprehensive international legal instrument, possibly in the form of
a Framework Convention. The Governing Council, accordingly, established an
Ad hoc Group of Experts on Biological Diversity which held its first session
in Geneva in November 1988. The second session of the Ad hoc Group was
convened in Geneva in February 1990 to advise further on. the content of a
new international legal instrument, with particular emphasis on its socio-economic
context. The Group requested the Executive Director to begin a number of
studies as a means of responding to specific issues in the process of developing
the new legal instrument. These studies covered : bio-diversity global conservation
needs and costs; current multilateral, bilateral and national financial support
for biological diversity conservation; an analysis of possible fmancial mechanisms;
the relationship between intellectual property rights and access to genetic resources;
and biotechnology issues. The results of these studies were presented' to the
Ad hoc Group at its third session which was held in Geneva in July 1990. At
that session, the Ad hoc Group advised further on, inter alia, the content of
elements for a global framework legal instrument on biological diversify. The
Group agreed that in dealing with the issues of costs, fmancial mechanisms
and technology transfer, the broad estimates of costs involved should be accepted.

....However, the Group maintained that the complex issues involved in biotechnology
transfer required further expert examination before the set of elements covering
the issues could be agreed. Accordingly, an expert meeting of the open-ended
Sub-Working Group on Biotechnology, which was held in Nairobi in November
1990, discussed issues relevant to biotechnology transfer, mainly the scope of
biotechnologies to be included in the proposed Convention and ways and means
for their transfer to developing countries.

3. The outcome of the three sessions of the Expert Group and the
~ub-Gr~up on Biotechnology showed that there was an urgent need for an
mternatton~l l~gal instrument for the conservation of biological diversity
~nco~passmg It at three levels : intra-species, inter-species and ecosystems,
including both in situ and ex situ conservation. It was clarified that certain
issues might need to be considered in separate protocols and that, if possible,
thes~ protocols should be negotiated concurrently with the Framework Con-
vention. It was agreed that the proposed Convention should contain firm
funding ~ommitments. Biotechnology transfer was recognised as an important
element l~ the planned instrument, with a potential to contribute to improved
conservatton and sustainable utilization of genetic diversity. The experts also
agreed that the access to genetic resources should be based on mutual
agreement and full respect for the permanent sovereignty of States over
their natural resources and that an innovative mechanism that facilitates
~ccess to resources and new technologies should be included in the legal
instrument.

Working Group I

Chairman

Vice-Chairman
Rapporteur

Chairman

Vice-Chairmen

Rapporteur

4. Subsequently, the UNEP Governing Council by its decisions 15/34
and ~.II.5 appointed an Ad hoc Working Group of Legal and Technical
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H.E. Mr. V. Sanchez (Chile)

Mr. V. Koester (Denmark)
Mr. J. Muliro (Kenya)
Mr. G. Zavarzin (USSR)

,
Mr. J. Hussain (Pakistan)

Mr. J. Muliro (Kenya)
Mr. Pavel Suian (Romania)
Mr. Nordahl Roaldsy (Norway)
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Working Group II
I

-,
Chairman Mr. V. Koester (Denmark)
Vice-Chairman Mr. A. Vaish (India)

Rapporteur Mr. S. Samba (The Gambia)

7. The first session of the INC was held in Madrid from 24 June to
3 July 1991; second session in Nairobi from 23 September to 2 October
1991; third session in Geneva from 25 November to 4 December 1991; and
the fourth in Nairobi from 6 to 15 February 1992 which has produced the
Fifth Revised Draft Convention on Biological Diverstiy contained in Document
No. UNEP/BIO.Div/N7-INC.5/2. This text will be taken up for final con-
sideration at the fifth session of the INC scheduled to be held in Nairobi
from 11 to 19 May 1992 just before the UNCED to be held in Rio in
June 1992.

An Overview of the Fifth Revised Draft Convention Oil Biological Diversity

8. The conservation of biological diversity and the problems relating to
climate change are among the most important environmental issues facing
the world at the present juncture. The destruction of habitats is causing
thousands of species to become extinct every year and the consequent loss
of biological diversity is a main factor in what might become an irreversible
climate change. Biological diversity, therefore, needs to be conserved so that
mankind can derive maximum sustainable benefit from world genetic resources.

9. The international community has already enacted instruments to protect
.biological diversity, but they have proved to be inadequate. It is, therefore,
essential to supplement such action by a global Convention which would
enable the present generation to discharge its responsibility to future ones
through preserving their heritage.

10. The Draft Convention on Biological Diversity, presently under
negotiation, is intended to evolve a broad legal framework pooling
together a wide range of actions at national and international levels
for conservation and sound use of biological diversity that have hitherto
been. taken on a piecemeal basis. The Draft Convention originally
consisted of 41 articles, but during the course of the ongoing inter-
governmental negotiations, a number of articles, paragraphs and sub-
paragraph~ ?ave been deleted, moved or rearranged. Consequently, the
draft provisions have been renumbered to read sequentially. The Fifth
Revised Draft Convention consists of a Preamble, 43 Articles and an
Annex. Part I of the Annex lays down the procedure for arbitration of
disputes which may arise between the Contracting Parties over the inter-
pretation and application of the Convention. Part II of the Annex sets out
the procedure for settling such disputes through conciliation.

11. The Preamble is intended to provide the rO;SOI1 d'etre for laying
down a comprehensive legal regime for the conservation of bio-diversity at
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. f onal levels. Although the text remains unchanged, it
national and mt~;:r:i:l in the light of the proposal submitted b~ the Group
may have to ~ . d j Annex II to the text of the Fifth Revised
of 77 and Ch~na contame in
o aft ConventIOn.

r . 1 is addressed to setting forth the objectives of the p.ropo~ed
U. ~rtlcle e main objective of the Convention is to conse,:"e biological

ConventIon. Th d f ture generations. The text remains in square
diversity for the pr~se~t an f fai and equitable sharing of the benefits of

the objectives 0 air di . 1 f dibrackets ~ . I provision of adequate, new and ad inona un 109
research 10 blotechno~, d the conditions for the transfer of technology

th d eloped countries an . d
by e ev . di 'ty conservation remain to be negotiate .
related to bio- verst .'

t the definitions of terms used 10 the Convention.
13 Arti cle 2 enumera es . .• . . art clarity and unambiguity to the Convention regime.

This· essentIal to unp S b WorkiIS t text is based on definitions prepared by a u - or 109
However, the pr~sen G Il although they have not yet been considered
Group of Wk~rklDgGrouPn itself Moreover the Sub-Working Group of
by the Wor mg roup . '. . hi h d dki G I has also prepared a set of definitions w IC are appen e
Wor 109 rO~Pthe Fifth Revised Draft Convention. Since these ~re yet to
::: t~~f:er~d by Working Grouos I and II, Article 2 stays m square
brackets.

14. Article 3 on Fundamental Principles is ~ c~ucial article since it. is
closely related to Articles 4 to 22 which frame obligations for the Contracting
Parties. The extent of these obligations would depend upon t.he. content of
the basic principles incorporated in Article ~. ~he basic pr~nclples ~u~ht

be . d ] this article are that obligations should include III-SItuto recognlSe 10 .' ibili _
and ex-situ conservation, intergenerational equity and r~sponsl I ity, arrange
ments for the transfer of the technologies including biotechnology and the
establishment of financial mechanisms. Since the precise content of these
principles is yet to be worked out, Article 3 remains in square brackets.

15. Article 4 frames the general obligations of the Contracting Parties
at national and international levels. It stays in square brackets because ~f
alternative texts. Article 5 obligates the Contracting Parties to develop. their
national strategies, plans and programmes for conservation and ~ustalOa?le
use of their biological diversity. Article 6 requires the Contracting Parties
to identify and monitor components of biological diversity Important (or.
conservation within their sovereign jurisdiction. Article 7 obligat~s t~e Con-
tracting Parties to conserve their biological resources through ill-SItu con-
servation. Article 8 requires the Contracting Parties to adopt .mea.sure~ for
the ex-situ conservation of components of biological diversity identified
pursuant to Article 6, for the purpose of complementing ill-situ m~as~res.
Article 9 makes compliance by developing Contracting Parties of the obhgatl?ns
contained in Articles 5, 7 and 8 conditional upon the provision of techmcal
and financial assistance. Its text is still to be negotiated.

1 . Article 10 requires the Contracting Parties to integrate conservation
of biological resources into their national decision-making and to
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19. Article 17 amalgamates in a single text the previous two Articles
on Access to Technology and Transfer of Technology. It obligates each
Contracting Party to undertake to provide and/or facilitate access for and
transfer to other Contracting Parties relevant technologies including biotech-
nology. Such access and transfer has to be effected under (fair and reasonable)
(fair and most favourable) (preferential and concessional) conditions. However,

_ .. d. e~etic resources, the access to ~nd
'developing countnes provi mg !utuaU agreed terms (notwithstand~ng

for fer of technology should be on . htS/ It also obligates the Contractmg
trans t and other intellectual property ng

t f· iliate access joint dcvelopment
Paten s hei ivate sectors 0 aCI , ...

. to encourage t eir pr b fit f both governmental msl1tutlOns
Parties h logy for the ene I 0 . tion

d transfer of tec no I· ountries It also reqUires co-opera I
an d the private sectors o~ deve opmg c that ~atents and other intellectual
~ the Contracting Partles to ;;:;s~e the objectives of the C~nvent~on. T~~
o rights do not run coun . II been reduced on this article Wit
:~~r~ disagree~ent have s~bst~~:~J to countries of origin an~ countries
the outstanding. differences ':.d ~he question of patents and other mtellectual

idi ng genetic resourcesproVl I
property ri~ts. han e of Information which is closely conn~~ted

20 Article 18 on Exc g .. the Contracting Parties to facilitate
• . I 16 and 17 enJoms d t blishwith both Arttc es ' . d specialized knowledge an to es a I

continuing exchange .o.f inf~rm~~~nT~e only point which remains to be ~et~led
the necessary m~ahtle~ ~ er~ ~hether such information should be lirnited
in regard to this prOVISIOn I~

that which is publicly avaIlable. .
- to . nd Scientific co-operation obhgates ~he

21. Article 19 on Techmcal ha tion in the context of conservatIOn
. t romote suc co-opera . P tiContracting Partles 0 P . ... the developed Contractmg ar ies

of bio-diversity. In particular. It .~:J~:es developing Contracting Parties and
to promote such co-operatlOn Wl

h
. It also mandates the Conference

to provide financial resources ~or t ISpur~~se. tablishment of a clearing-house
of the Parties at its first meeung, to consi er es .
mechanism to promote and facilitate such co-operation. . . .

. f B· t hnology and DlstnbutlOn
.' 22. Article 20 is addressed to Handhng .0 ~ e~es to take appropriate

of its Benefits. It requires. ~he . ContractlD; coa;t;acting Parties, especially
measures to involve the participation of .othe h t·vities which provide

. .. bi technological researc ac I ,the developing countries, 10 10 1 0 obli ates the Contracting
the genetic resources for such research. It a s th~ develo ing countries
Parties to provide access on mutually agreed ~erm~o I . bas:d on genetic
to the results and benefits arising from biotec 0 ogles t· Parties to

. d b h It 1 obligates the Contrac 109resources provide y t em. a so . . . di t" who intends
ensure that any natural or legal p~rson under thel.r Juns IC~~;ed organisms
to introduce in another Contracting State genetically m.o . t
which may have an adverse impact on the biological diversity or env~ronmStent

. t/ t of that Contracttng a ein that country, to obtain the agreemen consen I .
and to make available to the latter information about the safety regu atlOns.
This provision also seems to be largely agreed

23 Articles 21 and 22 are the key provisions on financial resources ~nd
fundi~ mechanisms. Paragraph (1) of Article 21 requires ~ach. Condt~acl1?tg

•. ti of biological iverst yParty to provide financial support for the conserva Ion h
in accordance with its national plans, priorities and programmes. Paragrap
(2) has two alternatives. The first alternative requires the dev~l~pedl cliountn.ea~

. and addltlOna inanerto comnut themselves to provide adequate, new,

encourage cooperation between governmental authorities and private sectors.
Article 11 on Incentive Measures obligates the Contracting Parties to provide

, effective social and economic measures to encourage conservation and sus-
tainable use of biological diversity. Its text is also still to be negotiated.
Article 12 enjoins the Contracting Parties to establish research and training
programmes for the identification, conservation, management and sustainable
use and development of bio-diversity and its components. Article 13 requires
the Contracting Parties to promote general awareness about the importance
of and the measures required for the conservation of bib-diversity. Article
14 obligates the Contracting Parties to monitor environmental impact as-
sessment of their proposed projects or programmes that are likely to have
significant adverse effects on biological diversity, whether within or outside
the limits of their national jurisdiction and to avoid or minimize such adverse
effects. Paragraphs (d) to (g) of this article dealing with the question of
liability and compensation for damage to biological diversity are yet to be
negotiated.

17. Article 15 requires the Contracting Parties to submit to the Conference
of the Parties, the apex body to administer the Convention, inventories of
species found in their jurisdictions which are threatened with extinction on
a global level. Inclusion of an area on the List of Biogeographic Areas of
Particular Importance shall require the consent of the concerned State.
This article stays in square brackets because of alternative provisions. Yet
tnother proposal is to delete the whole of this article alongwith Article 25
-on Procedure for Global Lists.

18. Article 16 to 22 constitute the backbone of this Convention. Article
16 regulates access to genetic resources which has hitherto been relatively
free. Although it requires Contracting Parties to create conditions to facilitate
access to genetic resources by other Contracting Parties and not to impose
restrictions that run counter to the objectives of the Convention, such access'
shall be granted on mutually agreed terms and subject to the prior consent
of the Contracting Parties providing such resources. It also obligates Contracting
Parties to carry out scientific research based on genetic resources provided
by other Contracting Parties with their full participation, and where possible,
in those countries. It also requires Contracting Parties to share the results
of such scientific research and the benefits arising from the utilization of
genetic resources with the Contracting Parties providing those resources.
This article has evolved a great d~al and has now reached near agreement
with the outstanding divergence being limited to whether the benefits should
be shared with the countries of origin or with the countires providing genetic
materials.
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resources to enable developing countries to achieve the objectives of the'
Convention. Alternative 2 requires the developed countries' commitment to
provide financial resources to meet the agreed incremental costs to developing
countries for fulfilling their obligations under the Convention or for achieving
the objectives of the Convention. Paragraph (3) clarifies that compliance by
the developing countries of the obligations stipulated by the Convention
would depend upon the availability of the financial resources to be provided
by the developed countries.

24. Article 22 contemplates the establishment of financial mechanisms
to provide financial support to the developing Contracting Parties to enable
them to realize the objectives set by the Convention. This has two alternative
texts. Alternative I envisages the establishment of a Biological Development
Fund and requires the developed Contracting Parties to contribute thereto
on a mandatory basis according to a formula which is as yet to be worked
out. The agency to administer this Fund or the manner in which it will be
administered are as yet to be negotiated. The criteria and guidelines for
access and utilization of the Fund are to be 'established by the Conference
of the Parties at its first meeting. It also enjoins the Contracting Parties to
consider strengthening existing financial institutions to provide financial as-
sistance for conservation of biological diversity ..» Alternative I reflects the
proposal of the developing countries.

25. Alternative II, which seems to reflect the pcsition taken by the
developed countries, contemplates the establishment of a fund or financial
mechanism to provide resources to the developing Contracting Parties to
enable them to meet the agreed incremental costs of complying with the
provisions of the Convention. Contributions to this fund or financial mechanism
have to be made by all the Contracting Parties which would be assessed
according to a formula yet to be worked out. The proposed fund or financial
mechanism will be administered by the existing Global Environmental Facility
or a Multilateral Fund for Biological Diversity. The other provisions are
identical to those in Alternative I.

26. It is worth noticing that Alternative II is subject to a number of
conditionalities. Firstly, it envisages contributions being made to the proposed
Fund by all Contracting Parties basing the assessment of all States on their
GNP and transfer to biodiverse States on the basis of need. Secondly, it
restricts financial assistance to the developing Contracting Parties to enable
them to meet the agreed incremental costs which they would incur in
complying with the provisions of the Convention. Thirdly, the developed
countries propose that the Fund should be managed on the pattern of the
World Bank which would ensure that they have a dominant role as major
donor countries. These conditionalities point to the strategy of the developed
countries to make the Third World countries to agree to an overall aid
·package through IMF-World Bank rather than a separate environment-related
ass~stance fund, including the transfer of technology. Since this is being
resisted by the developing countries, there is as yet no agreement on the
content of Article 22. It should be noted that disagreement on the role of

GEF managed by the World Bank permeates the negotiations on Climate
Change as well.

27. Article 23 deals wi~h the questio.n of .relationship of this Conv~ntion
with other existing international conventions m the field of conserva~lOn of
biological diversity. ~t stays in square. brah~ketsfPhr~sucmablY~ecaus~thltfdtoes
not address the question of the relations rp 0 t IS onvention WI u ure
agreements.

28. Articles 24 to 35 deal with the institutional measures for the Conventi.on
. If These contemplate the establishment of a Conference of the Parties
':the apex body to administer the Conve.ntion with the help of a Scientific
and Technical Committee and a Secretanat.

29. Article 24 establishes the Conference of the .Parties as an apex ~dy
t keep under continuing review the implementation of the Convention,
:rticle 25 lays down the procedure f~r com~iling and publicising the Glo?al
Lists of Biogeographic Areas of particular Imp?rtance fo~ the conservation
of biological diversity. With the proposed deletion of ~rtlcle 15 on. Global
Lists this Article is most likely to be deleted. Article 26 establishes a
Secretariat to service the Conference of the Parties. The text of this article
is almost settled except for sub-paragraphs 1(b) and (c). These stay in
square brackets because the role and character of the Scientific arid Technical
Committee is as yet to be agreed upon while Articles 15 and 25 on Global
Lists are likely to be deleted. Article 27 envisages the establishment of a
Scientific and Technical Committee. Its text is not yet settled as the role

I and character of this institution is yet to be agreed on. Article 28 requires
the Contracting Parties to submit reports to the Conference of the Parties
on the actions taken by them for the implementation of the Convention.

- The text of this article is almost settled. Article 29 makes the expenses
incurred in respect of technical and scientific co-operation amongst the
Contracting Parties in pursuance of Article 19 a charge on the proposed
Biological Development Fund.

30. Article 30 lays down the dispute settlement mechanisms in relation
to the Convention. The text has alternative provisions, but is most likely to
be settled at the forthcoming session of the INC. Article 31 relates to the
adoption of Protocols; Article 32 is addressed to the amendment of the
Convention and Protocols; Article 33 deals with adoption and amendment
of ~nnex~s; Article 34 with the Right to Vote; and Article 35 with the
relationship between the Convention and its Protocols. The texts of these
provisions appear to be settled.

. 31. Articles 36 to 43 are in the nature of Final Provisions dealing with
SJgnatur~; ratification, acceptance or approval; accession; entry into force;
:ervatIOns; withdrawals; depository; and authentic texts. There appears to

no controversy in relation to the texts of these articles.
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General Observations

32. After six rounds of inter-governmental negotiations, the provisions
of the Convention still pending further negotiations and settlement include
the Preamble, Article 1 on Objectives; Article 2 on Use of Terms; Article
3 on Fundamental Principles; Article 4 on General Obligations; an un-
numbered article on Co-operation; Paragraph (2) of Article 5 on Im-
plementation Measures; Paragraphs (d), (g), (k) and (i) of Article 7 on
in-situ Conservation; Paragraph (e) of Article 8 on ex-situ Conservation;
Article 9; Article 11 on Incentive Measures; Paragraph (b) of Article 12
on Research and Training; Paragraphs (a), (e), (f) and (g) of Article
14; Article 15 on Global Lists; the references in Article 16 on Acces to
Genetic Resources to States of origin of genetic resources or States
supplying those materials; the terms on which access to and transfer of
technology is to be provided and the question of patents and other
intellectual property rights in Article 17; the references to States of origin
or States supplying genetic materials in Article 20; Paragraph (2) of
Article 21 on Financial Resources; Article 22 on Financial Mechanisms;
Article 23 on Relationship with other International Conventions; Paragraph
4(b) of Article 24 on the Conference of the Parties; Article 25 on
Procedure for Global Lists; Paragraphs 1(b) and (c) of Article 26 on
Secretariat; Article 27 on Scientific and Technical Committee; alternative -
provisions in Article 30 on Settlement of Disputes; and Article 40 on
Reservations.

33. However, the crucial points in the on-going negotiations appear to
be access to genetic resources (Article 16), access to and transfer of technology
(Article 17) and financial resources and financial mechanisms (Articles 21
and 22). There is an intrinsic interlinkage between access to genetic resources
and transfer of technology since the value of genetic resources depends 0';1
the technology to use them. For the most part, genetic resources are con-
centrated in developing countries and access to them has hitherto been
relatively unrestricted whilst the technologies needed to exploit them are
mainly with the industrialized countries which are protected by intellectual
property rights. Intellectual property rights and commercial profits are more
than mere concepts related to transfer of technology. They, in fact, represent
a certain philosophy of life and the way the free market economies are
organised. In view of the obstacles posed by the intellectual property systems
to the diffusion of technology, the main fear of the developing countries
has been that the developed countries want them to conserve their genetic
resources in order to enable the developed countries to continue to exploit
them. The developing countries have, however, become aware of the enormous
value of this f_esource and would like to have a trade-off with the developed
countries so that in return for providing access to this resource they are
able to secure relevant technologies so as to be able to build their own
capability to maintain ex-situ collections including the use of technologies
such as cyrogenics (freezing techniques) and biotechnology. Biotechnology
has tremendous potential for contributing to improved health care, food
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production, environmental problems and industry in developing countries. In
a broader context, developing-countries today require transfer of technology,
for four major purposes : They are for cleaner and more efficient production,
minimising energy requirement, waste and pollution, implementation of obliga-
tions under specific conventions or agreements ~nd for. ~itigation of adv~rse
impacts of environmental damage caused by the lOdust~lahzed world, .speclally
concerning waste disposal and management. If protection of the Environment
is the supreme need of t~e hour, the:.concepts of intellect~al property r.ights
and commercial profits WIll have to YIeld place to. professlO~al, concessional
and non-commercial terms to enable the developing countries to make the
technological transition.

34. Another issue of vital importance relates to financial resources (Article
21) and financial resources mechanism (Article 22) for the application of
the Convention nationally and internationally. While the developing countries
want the developed countries to provide adequate, new and additional
financial resources to enable them to achieve the objectives of the Convention,
the developed countries are only willing to provide financial resources to
meet the agreed incremental costs to developing countries of fulfilling their
obligations under the Convention. The expression 'agreed incremental costs'

. has a dubious connotation in that it might imply supervisory role for certain
developed countries in the management of the environment which the develop- ~
ing countries are bound to resist.

35. In so far as the proposed multilateral fund is concerned, while the
developing countries would wish such a fund to be funded only by the
developed countries, developed countries propose that such a fund to be
contributed by both the developed and developing countries with the narrowed
objective of meeting the agreed incremental costs to the developing countries
of complying with the provisions of the Convention and managed by the
Global Environmental Facility established by the World Bank about two
years ago. The GEF provides grants or highly concessional resources to
developing countries to meet the costs of well appraised conservation projects.
The d~veloping countries have, however, expressed apprehensions about the
operations of the GEF. The negative features pointed out about the GEF
?perahons are that the UNEP has refused to put projects to GEF because
It does not have clear environment assessment criteria· that a panel of
experts. to help with environment assessment has been 'put in place but
develop . d '• • 109 countries 0 not have confidence in the panel- they are good
scientists but have little knowledge of development· and that the World
Bank se~ms to consider grants of less than US $ 5 million not to be
WO

H
rthwhile, whereas a lot could be done with smaller amounts of money.

owever th . . "has bee' e positive teature about the GEF is that at least a mechanism
the fu ~ set up and. countries are contributing money. If GEF is to become
be ncial°g mechamsm for the implementation of the Convention it would

cru to ak . 'melt more transparent and specific.
36. Something .. dtackle the issu s~~ms amiss WIth the negotiating strategy aoopted to

es ansmg from the Draft Convention. Parts of the Draft

']f!;7



Convention have been assigned to two Workmg Groups tor negotiations.
While Working Group I has been assigned almost two-thirds part of the
Draft Convention, the crucial issues like access to genetic resources, access
to and transfer of technology and financial resources and financial mechanism
have been assigned to Working Group II. Since progress in the Working
Group II has been slow on account of the contentious issues bef re it, the
progress of work in Working Group I has also been adversely affected.
Moreover, since the Draft Convention itself suffers from being structurally
haphazard with some of its provisions being duplicative, overlapping and
misplaced, it has quite often resulted in shuffling of the draft provisions
from one Group to another entailing waste of precious time. Furtherm~re,
simultaneous negotiations proceeding in the two Working Groups has posed
a problem especially for developing countries with a limited number of
expert personnel which could mean not being able to be involved in some
of the crucial negotiations.

37. Since the forthcoming session of the INC is the last opportunity to
hammer out an acceptable Convention, it is felt that stage has now been
reached when negotiations should proceed in a single forum so that the
required momentum could be generated to finalize the Draft Convention
before the June 1992 deadline. A single forum would quicken the pace of
negotiations on the outstanding issues since negotiators would have an in-
tegrated look at the overall Draft Convention and a better perspective of
the outstanding problems so as to able to find the corrective solutions. This,
of course, does not obviate the need for active Bureau which should be
able to propose concrete compromises when consensus seems to be emerging
on some of the outstanding issues. The time available for the final session
is indeed very limited and the luxury of rehashing well known old positions
cannot be afforded. If success on this Framework Convention, which seems
to be desired by both developed and developing countries, is to be achieved,
it is necessary that a spirit of genuine accommodation is adopted by all
partici pants.
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