(iii) Deaft Code of Crimes against the Peoce ond Security of Monkind
The International Law Commission took wp the preparation of & deaft
Code of Offences against the Peace and Security of Mankind i 1947 and
its work tn 1951, The Draft Code was subsequently modified n
1954,

The revised Draft Code, like the Murembery principles, contemplaiod
the responsibility of individuals hmmﬂmmm:: and Security
of Mankind. Article 2, paragraph 11, enumerated the acts or offences against
the Peace and Security of Mankind, which smong others include | “inhumane
pcts such as murder, extermination, enslavement, deportation or persgcutions,
commitied against any cvilian population on sochal, political, racial, religious
o cultural grounds by the authoctics of a State or by private individuals
scting st the instigation or with the toleration of swuch authorities.

Thercalier the General Assembly st its Thirty-second Session in 1977,
decided 1o consider an item entitled “Draft Code of Offences agalast the
and Security of Maskind™! a¢ 2 separate item. The General Asscmbly
reslution 36106 mvited the Commission o resume i work with a
o claborating the Drafi Code of Offences sguinu the Peace
of Mankind.® By resolution 42151 of 7 December 1987, the General
, on the recommendation of the Commission amended the tithe of
lopic 1o read “Draft Code of Crimes againgd the Peace and Security
Mankind™.

1 its Thirly-fourth Session in 1982, the Commission appointed Mr,
Thiam #s Special Rapportenr, who submitted bis six sucoessive
e from 1983 to 1988 Until this stage of its work, the Commission
provisionally the [ollowing articles and commentaries there on

1. Definitions; 2. Characterization; 3. Responsibility and Punishment; 4.

i

|

o

2

Obligation to punish or extradite; 5. Non-applicability of satutory limitations;
6. Judicial - 7. Nom-bis in idem; & Mon-retroaciivity; 9, R ;
of the

Sﬁlﬁ‘t‘. 10, Odficial position and criminal IHF:IHIHIJI!-': and 11.
Aggresion

During the Forry-first Session of the Commission in 1989, the Special
Rapporicur submitied hin Seventh Repori on ihis topic, which among other
things recast of the draft articles on war aimes and crimes against
humanity (Arnicle 13 - War Crimes and Article 14 : Crimes againgt Humanity). *

Isid, pp. 30-12

i, s, TYT-11%,
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Cigmeral Asseenbly rescbunon 106 sdopeed o0 10 Diepember. 1900

Repery of the Inrevasvionad Low Cosmoinnen o o work of i Fory e oo, 1990,
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crimes against humanity, Article 14 listed the Tollowing crimes :
Apartheid, Slavery and other forms of forced labour; espulsion
their forcibie transfer, other inhuman acts commiticd against
or againal individuals on social, political, racial, religpous or

including muerder, deportation, cxtermination, persccution
destruction of property; sitack against ssseis of vital importance

i
|

Session in 1990, the Commision considered the

!
?

mﬂth&;:n.i' Rapporteur. That rcpont was sci oul in three
%hilldﬂiﬂluhhmﬁﬂpmaﬁnq{mplﬂﬁum
#ﬂwﬂ:hmwmmmﬁdl'qﬂm
qﬂ'ﬂﬂﬂﬂﬂiﬂfﬂiﬂuﬂhﬂﬂw{m

- :I‘ has heen observed that “in international law, the application of
atutory limitaticns ks not recogniscd in the writings of jurists One would
mlh“ﬁhthﬂm ions and declarations that appeared belore
ar after the Second World War""" As for the international law, it would
be 1o quote the recommendation of the Council of Europe which
ﬁ- governmenis “lo take immedintely appropriale measures for
3 ing that, by the application of the statutory limitation

oy olher means, cnmes committed for political, recial and religious
ives snd during the Second World War, and more ally
humanity, romain unpumished. ™ On the similar Enu, the
sdopted an international comvention on 26 Nowvember 1968

65
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the “grave " enumerated in the Geneva Convention of 12
Augost T for the prolection of war victims;
Crimes insl b ity whether commilicd in time of war or in
mﬂm“-mdmm-hMﬂlhlmﬂml
Military Tribunal, Nuremberg, of § August 1945 and confirmed by
resolutions Y1) of 13 Fobruary 1946 and 95(1) of 11 December
1945 of the General Assembly of the United Nstions, eviction by
armed sttsck o occupation and inhumane acts resulting from Lhe
policy of apartheid, and the crime of genncide as defined in the
1948 ion on the Provention and Punishment of the Crime
of Genocide™ coven of suich acis do ol consiiwte a volatson of
the domestic law of the country in which they were committed.
Under Articlke IV ol the Convention, the State parties to the Convention
arc obliged to underiake to adopt, I accordance with their respective
constitulional process, any leginlative or olher measures necessary 10 ensure
that statutory or other fmitations would not apply 1o the prosecution and

of these crimes and that, where they exist, such limitations
should be sbolished.

(b)

{e) Obligalion conceming Restitmtion of Mamscript, Docments and
Archaelogical Objects

It may be recalied that the Genersl Assembly st its Twenty-cighth
Session, st the roquest of Zaire had considered this matter, While affirming
that “the prompt restitution to a country of its objects of an, monuments,
muscum pieces, manuscripts and documents by amother country, without
charge is calculated 1o sirengthen internationsl cooperation, it alo recognised
“the special obligation in this connection of these countrics which had
I-M‘tﬂglﬁi’lhlhhdi:ﬂiﬂh'ﬂliﬁﬂtdﬁh“ﬂhh
oocupation.

It may also be mentioned thal carlier in 1970, the UNESCO had sdopied
an International Comvention on the Means of Prohibiting and i
the Hlicit Import, Export and Transfer of Ownership of Cultural !
Following the adoption of the Convention, the UNESCO constituted a
“Committee of Experts to study the Question of Restitution of Works of
Ant which subscquently was named as the Inier-governmental Commitiee
for Promoting the Returmn of Cultural Property to ils Countries of Origin
ar its Restitution in case ol Tilicit Appropriation” The Inter-governmental
Committee fnrmulated a set of recommendations which fnrer affa envisaged

Limieeel Nuslons Trewty Soeier. Vol 75, po 2

Uinised Nutions Treavy Serdes, Vol T8, p 177,

General Assembly Resobutlon 3187 (XXVIIT of 10 De, 1973,
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of bilateral and multilateral cooperathon and negotigtions for the

restitution of works ol art.

mmwmﬂ'

(i) Historical 8spect - :
Legal jaames concerning Statl naibility are beset with many com-
Ii""' 0 ois a wast m m:nrr:.;mwd aspects of hl:mntu:!m! law
sl in the sense that it involves issues where there still exists
pe of views among the international jurists. Furllumru‘u.
decisions of the Permancat Court of Justice and its successor, the [nternational
Court of

I

international Justice, and the awards of Arbitral Tribunals do not
position on many of these issucs.
begin in the traditional sense, State responsibility was considerod
hhrql?d- to aliens” and certain legal 'p.rlnﬂlpl-ﬂ- developed
ﬂlﬂrﬁﬁ:' mmﬂtuwthl'ﬁnlh_uﬂwymmq-ﬁ:r
the Commiilec




fii) Wark of Intemational Law Committion

Pursuant to the General Assembly Resolution 799 (VIIT), the International
Law Commission, al iis Scventh Session in 1955, dedded 1o ke wp for
codification the iem entitled “Principles of Inlcrmational Lsw governing

The Special Rapportcur submitied his first report im 1956, At the outset,
he observed that

“the subject of responsdbility has always been one of the mos! vast
and complex lopics of international bw; & would be difficult 1o

not so much in the dominant part played by political faciors
in the shaping and developing of this branch of international law,
a in the glaring inconsistencies of traditional doctrine and practice.
Porhaps because of the existence and influence of extrancous factors
not always compatible with the law, artificial k:gal concepts
and ﬂ%m been evoived which often appcar markedly

:
5

The Special Rapporteur traced the history of past efforts 1o codify the
topic under the auspices of the League of Nations, Inicr-American bodics
and various private bodies ™ He submitted a detailed analysis of the legal
coatent and function of intcrnational responsibifity. In his view, international
in the traditional scnse and practice was regarded as a con-

breach or son-performance of an international obligation,
“duty o make reparation™ for the mjury
occasioned. And, “in this sense, the term responsibility was identified with
of municipal law”. Further, he observed :

“Contemporary international law, however, similar in this respect
to municipal lww, considers that the notion of responsibility covers
not only the duty lo make reparation for damage or injury, but
also the other possible legal consequences of the breach or non-
performance of certaln internstional obligations; the obligations in
question are those the breach of which is punishable. In the event
of the breach of obligations of this type, the immediate consequence
b criminal responsibility, which carries with it the penishment of
the offender; upon prool of crimingl responsibility, in the proper
manner and form, the noxt consequence is reparation of the injury
coused to the victim or 10 his successors in interest ¥

In other words, in the present stage of development of inlcraational
law, the term “responsibility” can include *“buth civil and criminal responsibility,

fhid, pags 3.
thit, pages 818
fhid, page 19
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pccording 10 the nature of the obligation the breach or nom-performance
of which gives rise 10 the responsibility.?

While pointing out the emerging trend of recognition given (o the
Sndidduak’ as the subjocts of imlcrnational law, cspecially in the ficld of
human rights, the Special Rapportcur emphasised that the individuals them-
seives must be recognised as having the right 1o bring international ¢laims
with & view (o oblaining reparation for injuries sustained,

The conclusion of the Special Rapponicur was submitted in the form
of "bases of discussion”, Among other things, he suggested tha the work
of codification on this lopic should inktially be limited 10 one aspect of the
topic, namcly, the "responsibility of States for damage caused 1o the person
or property of allens.”

During the consideration of the Specinl Rapporicur's report by the
Hm divergenl viows were expressed. Some members sugpested 1hai

e question of international criminal responsibility should not be considercd,
The majority did not approve the idea thet indwiduals could be regarded

lity of taking the violation of a fundamental human right a5 & criterion
establishing international responsibility for injurics (o alicns, Some members
recognised the need 1o consider whether intcrnational responsibility was an
objective responsibility or a responsibility by resson of fault -
Mﬁimm,lhﬂﬁpbdﬂ submintzed his sccond report
with the matters concerning responsibility of the Statc for injuries
couscd in its territory to the persom or property of alicns The repon
contained & preliminary set of drafl articles which set out in Chapler 11
of organs and officialy of the Stare.” Chapter 111 dcals
with the violation of Fundamenial Human Rights ™

H;hmammummmcmm
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onoe again divergent views wore exprossed. The Special Rapportcur submilicd
his third, fourth, fifth snd ush at the succestive sesinns elaborating
h-l-hlhnuhm,mwm,' however, could not

e Tl'- of the Cicncral Assembly resolution 168(X V1) of 18 December
i 8 ity fourteenih scaion in 1962, discusscd the manters
rming its fature work programme on the topic of State responsibility,

"mmﬁ Cilablished a Sub-Committee wilth & view 10 prepare

Pretint 3 TSP o the scope and approach of the future smudy, The

e m L Port Wan considered by the Commission ot iis fficenth sesion

WA agreed that (i) Priority should be given to the definitions




FEPUICiSsions
have had on State responsibility. The Com-
suggestion of the Sub-Committce that the study
il

Lr the
of the responsibility of other subjects of i urrmi_mlllm,_mdlninmrn:ﬁmﬂ

The Special Rapportcur presented his frst report ab the Twenty-first
Session of the Commission in 1969, which contained a review of previous
work on codification of the international responsibility of States, incleding
the progress made by the Commission.

The Commission examined the report of the Special Rapporteur and
requested him to prepare another report containing a first set of drafi
urticles on the topie, the aim being “to establish an initial part of the
proposed dralt articles, that conditions under which an act which is inler-
nationally illicit and which, as_such, gencrotes an international responsibility,
can be 10 u State.”™ It also laid down the eriteria for the future
work which were summarised as follows :

“{n) The Commission intended 10 confine s study of international
responaibility, for the time heing to the responsibility of States;

(b) The Commission would first examine the question of the responsibility
af States lor imternationally wrongful acts, The question of respon-
mbility arising from ceriain acts, such as space and nuclear
nctivities, would be examined as soon as the Commission's programme
af work permitted,

(¢} The Commission agreed to concentrale its sudy on the dolcrmination

ol the principles which govern the respomsibility of Sistes for

} ul acts, mainiaining a sinict distinction between

this task and that of defining the rules that place obligations on
States, the wolstion of which may genersie responsibility,

(d) The study of the international responsitality of Siates would comprise
two broad scparate phases, the fird covering the origin of inlerns-
tional responsibility and the sccoad the content of that responsibility.
The first task was (o detcrmine what facty and circumatances must
be established in order to he shic to impute 10 8 State the cxsience
of an intcrnationally wrongiul sct, which sx soch, is & source of
mternational responsibility. The sccond task was (o determine the

& The Wt af fsremonsl e Commipnon, Uniosl Maicss, Ses York, Thinl sdios,
0, pp E3A1
& Med pp 612

consequences attached by intornational law (o an imlernationafly
wreonglul set In different coses, in order to arrive, on Lhiz basls, at
a definition of the content, form and degree of responsibility. Once
these taaks have been accomplished, the Commission would be able
to deckle whether a third phase should be added in the same
context, covering the examination of certain problems relating 1o
what has been fermed the “implementation™ of the international
responsibility of Ststes and questions concerning the seltlement of
gﬂﬁﬁlﬁﬂh regard 1o the application of the rules on respon-

to 1979 the Specinl Rapporieur presented his third to eighth
also contnined n set of dreaft articles. At s thirty-second

Commission completed the firt reading of 35 draft articles,
dealt with “the origin of international responsibility” and
“the content, form and degree of State responsibility.

meantime, the Commission appoimed Mr, Willem Riphagen as
Rapporieur. From 1980 10 1985, the Special Rapporiear submitied
to sivth reports which mainly were concerncd with draft articles
I, The Seventh Report, submitted at (he thirty-cighth session
Part 111 dealing with “the scttlement of dispules and the
implementation of international responsibility”, The Report also examined
the relationship between the three parts of the draft articles, including the
inter-relationship between @ (i) the source and content of primary rules; (i)

rules of State responsibility; (Hi) the machinery for im-
MMﬂﬁﬂmmw#mqudﬂmnﬂd
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between satisfaction and compensation; (i) Reparation by
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equivalent; (iil) Satisfaction {and punitive damages); (v) CGuarantec of non-
repetition of the wrongful act; and (v) the forms and degrees of reparation
and the impact of faull

It is evident from the [oregoing brief survey of the legal developments
during the last hundred years that there cxists some lcgal foundation upon
which it can be possible to build up a framework concerning the duty and
obligations of the former colonial powers. One camnot, however, be oblivious
of the fact that the laws and practice of States during the colonial cra were
ot consistent and well-defined especially in the arcas such ws rights and
duties of occupying powers and the status of the colonial people. The Hague
Regulations, the 1949 Geneva Conventions and its Protocols have to & greal
extent eodified the humanitarian law and set oot the rules of international
hwmplluuninlhemdwnndrmndmﬁﬂd.

As regards the law governing Statc responsibility, the initial aftcmpt was
1o restrict its foundation and therchy the rule itsell, The International Law
Commission has been engaged in the codification of this topic for ncarly
four decades. One common thread which runs through the duliberations in
the Commission over these long years is that because of the complexity of
the subject, it requires a thorough examination. In the context of the rolorence
made by the Libyan Governmeni, it is encournging lo note thai among ihe
draft articles om State responsibility, Article 19 in Part | concerning the
origin of mternational responsibilily specifically deals with international crimes
and international delicts. Paragraph 1 of Article 19 stipulates that “An acl
of 2 State which constituizs a breach of an international obligation is an
internationally wrongful act, regardicss of the subject-matter of the obligation
breached™. Further, in paragraph 2, it is stated that :

“An internationally wrongful act which results from the breach by a
State of an inlernational cbligation so essential for the proteciion of
fundamental interests of the inicrnational community that s breach is
recognised as a crime by thal community as a whole consiifules an
international crime.”

Finafly, as laid down in paragraph 3(b), an intcraational crime muy
result inter alie, [rom “a serious breach of an international vbligation of
essential importance for safeguarding the right of sell-determination of peoples,
ﬁln!hptﬂihglhﬂaﬂﬂuﬂumwfmudnmm
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be seen that the considoration of the isucs concoring remnanis
ol wor he Unitcd Nsbions has a choquercsd hsiory. Immodiaicly afier
the end of the Second World War, # was comsidered within the pencral
ol assistance 1o mewly independent cowntrics for economic
reconstruction purposes. Since the 1970, when the covironmental isswes came

!
|
|

bilateral approach is the host means 1o initlate nogotiations 1o
arrive ot any viable solution. Under an Agreement between Libya and lialy
sigeed al the People's Forcign Lission Bureau, ltaly has agreed 1o provide
comprehensive information and documentation on the fate of the Libyans
exled during the era, whethor they are dead or still alive and
places of their graves.™ 1t would be in the fiiness of things that a similar
of

¥

understanding could be reached (o deal with the problems relating to remaval
mines. In ihis context, 4t may be mentioned that the Agroement botween
the United Siates of America and the Government of the Democratic
Republic of Victnam on ending the war and restoring pesce in Vietnam
Paris on January 27, 1973 is an interesting example (o sohve
the problem of lefi-over mines ot the bilateral level, Under the Agreement
a separate Protocol deall with the lssues concerning the removal, permanent
desctivation, or destruction of mines in the territorial waters, ports, harbours
and waterways of the Democratic Republic of Vietnam. Accordingly, the
United States undertook the obligation to clear all the mines it had placed
i the territory of Vietnam. The Protocol set out a detalled mechanism 1o
consull wnd exchange information, including on p of the mineliclds
and joint participation of both the countries.’

T See The G Jawurbivia, Sepiember |, 1085, pags 18,

Ti Pl tem of ihe Agrecmesi 6 roprobured o b Logel Maweal, Violuss X1,
19T pp. 90,




V. THE LAW OF INTERNATIONAL RIVERS
) INTRODUCTION

1. The subject "The Law of International Rivers" was taken up by the
AALCC through the reference made by the Governments of lraq and
Pakistan under Article 3(b) of the AALCC Statutes, during its cighth
session held in Bangkok in 1966,

2. At the ninth scssion of the AALCC, beld in New Delhi in December
1967, the Delegates of Iraq and Pakistan in their introductory siatements
indicated the topics and issues which they wished the AALCC 1o camsider,
Jraq's primary inlerest was concerned with two basic questions, namcly :

(i) Definition of the term "International Rivers®; and

(i) Rules relating to utilization of waters of international rivers by the
States concerned for agrniculiural, industrial and other purposes nol
connected with navigation.

~ Pakistan's main concern was in connection with the uses of waters of
international rivers, and more particularly, the rights of lower riparians,

3. After a preliminary exchange of views at the New Delhi Session, the
AALCC directed the Secretariat to collect the relevant background matcrial
on the issues indicated in the sialements made by the delegations and to

sparc a preliminary study for the consideration of the AALCC, Omne of
hmmﬂﬂmhlhmmﬁﬁuMulmm
Was how developed and practised by the European nations
would be applicable to the issues which arose in the Asian-African region

view of the different geophysical characteristics of the rivers and the
the people for different uses of the waterss.

the tenth session, held in Karachi in January 1969, the AALCC
w mcg International Rivers for further consideration. It took
opinions expressed from time to time by jurists and

on the subject, the decisions of the Permanent Court of International
hwmﬂbﬁdHEMa&wllﬁtMMam
Yo and es including the International Law Association
e Institute of International Law. The AALCC also considered the
of treaties and conventions with regard to internaticnal
and the Americas which had heen reflected

LCC Secretariat. A Sub-Committee composed
ber Governments was thercaficr appointed
the law of international rivers, "particularly

i
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in the light of expericnce of the countries of Asia and Africa and rellecting
ihe high moral snd juristic conoepts inherent in thoir own civiliations and
legal systems® for consideration of the AALOC ar its next sesshon.

8, The Sub-Committec appointed af the Karachi Session met im Now
[elki in December 1969 under the Chairmanship of Hon'ble Syed Shariluddin
Pirsada, the then President of the AALCC. The represcntatives of the
Chwernments of Ghana, India, Indonesia, Irag, Japan, Jordan, Pakistan,
Sicrra Leone and Sri Lanka participated. At this mecting (he Delegalion
of Pakistan placed & set of ten dralt anicles for consideration of the
Sob-Commitiee. The Delegation of Iraq also placed belore the Sub-Commitiee
# set of draft principles consisting of 21 articks. The Delegates of Iraq
and Pakistan suggosied that the Sob-Committee should proceed to discuss
the sibject on the basis of the dralt formulations presented by them, but
the Delegation of India suggesied that the Sub-Committee should take the
Helsinki Rules drown up by the International Law Assocition as the basis
for disgussion, As no consensus could be reached on the procodure to he
followed, it was decided that the matter should be reforred w0 the AALCC
ul it cleventh session. Meveriheless, the Sub-Commitice held general exchanpe
ol views on the various issues nnd questions suggested by Member Governmens,
including the definition of an international river; the peneral principles of
municipal water rights custing between owners of adjacent land wnder
dilferent municipal systems; the principles that could be deduced from the
decininns of courts and arbiteal tribunals on disputes relating 10 water rights
between independent States and constituent States of a (ederation; the
genernl principles governing the responsibility of States and the doctrine of
abuse ol rights; river pollution; rights of riparians regarding the uses of
walgrs of international river basing; and scitlement of river water disputes,

6, During the cleventh session of the AALCC, held in Accra in January
19710, the Delogations of Iraq and Pakistan submitted a joint drafl consisling
of 10 ariicles which they requested the AALCC 1o iake up as the basis
for discussion. The Delegate from India also submitied & proposal that the
Helsinki Rules showld be the basis of the AALOC's sindy, He suggesied
thai the first cight articles of those rules shoold be taken up, No progress
could he made wt the Accra Session on the subject since the discussion
controd around procedural issues. It was, however, agreed that hoth sets of
proposals should be referred to the Member Governments [or their comments
and the subject be taken up at the twelfth session of the AALOC.

1. At the wellih session held in Colombo in January 1971, a Sub-
Commitice on the subject was appointed. It was manduicd 1o prepare a
working paper which would form the basis for further discussions on the
uibyjc "‘-JIPWWH ll:;:diHD account (he proposals comtaincd in the joint
psaper ‘wkistan Ir and the proposal of India concerning the
Heluinki lﬂumsﬁ-crmﬂmmmupudﬂlhmﬁmﬂhd
Sri Lanka acting as Chairman, the representative of Japan as the Rappurteur
and the representatives of Egypt, Ghana, India, Indoncsia, Tran, Irag, Jordan,
Nigeria and Pukistan as members. The Rapportcur of the Sub-Commiiiee

L6

lI .W his working paper containing ien (I to ¥ dralt positicns which

- the Sub-Committee as the basis for discussion, Due 10
ﬂﬂ%ﬂ!ﬂ%hﬁ-mmu was able to consider only drafi -pn‘rlrujllllnnm
T v and i recommended consideration of the remaining propositions ol
*'“wmﬂ meeting 1o be conmvoked prior 1o the thirteenth session of

1

- Iy met in Colombo in Septembes
e AALCC. The Sub-Commitice subsequently

. completed ity consideration o

[ the dralt propositions containcd
H-ﬂ'w“’l Raeport.

m irtcenth scssion, hold in Lagos in January 1972, ihe
oncy was uﬁ I:p for further consideration by a Sub-Commiltee as
wmlw with the representotive of Japan as the Chalrman and ihe
i wcntalive of Hﬂr as the Rapportcur. The other members of Lhe
i ‘were the representatives of Cthana, India, Iran, Iraq, Kenya,
al, Nigeria and Pakistan. During the mectings of the Sub-Commiltee, i

' that the drafl propositions which had been considercd by the
i al the Colombo Session, did nol cover all aspecis
al rivers and that they had not addresscd themaelves

:Kﬁ-”m io navigational uses of such rivers. The Sub-Commilice,

decided 10 take up various other aspects of the subject ineluding

nestions of umdl:llinl. ;-Fﬂhll.iun, timber foating and the right of landd
ked countries [o access 1o the sea through international rivers, at i
sture meetings. [l was further agreed that a new sel of draft proposals
together with commentarics should be prepared by the new 'R:l.prrurh'dr
Dr. Ibrahim F. Shihata) and circulated through the Sccretariat 1o (he

IMEMMHMMEILWiHHWDﬂ!HH
Wj!&"'m&lﬂ]ﬂmmmhm‘phﬂhh&m“~
The revised draft formulations presented by Dr. Shihata as the Rapporiow
appointed al the Lagos Session was discusscd. Tho Sub-Committee
m _._hlpiﬂnmmlummduumnd.mm:u.
commended that the subjcct be taken up for further consideration at o
: :-#ﬁhﬂhmmmm.wnm.-n

- subsoquent sessions duc to the work load conncoiod
of the Sca snd manicrs relating to cooaoms:
it would be more fruliful for the AALLC

maticr afler substantial progress had hoen made om (b
e International Law Commission which was aho seircd wib

members of the Sub-Commitice before the next session.

i

suggestion of the Government of Bangladesh, the subyoo
ageada of the twenty-third scesion of the AALLS
1981 The isuc at the Tokyo Scssion was whether

be taken up for further siudy, and, if so, what shoul! be
' “'ﬁ'mm-hm-dﬂ by the Intgraational
mission. During the course of the discussion, the Delegate of
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in the Infernational Law Commission or m any other forum. The Delegate
of Nepal proposed that the AALCC might preparc some guidelines for
regional system sgreement which could be discussed mt the AALCC's next
session. The Delegate of Turkey suggested that the AALCC should only
resume consideration of the subject, if it was possible to do so, without
crealing any complication in regard to the study by the International Law
Commission. The Delegate of Iran was of the view that since the subject
was under considerstion of the Commission, it would be more appropriate
to await the final results of the work of that body, The Delegate of India
wat also of the view that duplication of work should be avoided, but at
the same bme the AALCC should keep itsell fully informed about the
developments in the International Lsw Commission on the subject. It was
finally agreed that a preliminary study shoold be prepared by the Secretatriat
for further consideration of the amme of work al the next session. [t
was indicated that the preliminary stody should be undertaken with a view
{i) to identify the areas which were not likely 1o be covered by the work
of the International Law Commizsion and where il was deemed desirable
that the AALCC should undertake a study; (i) to examine the provisions
of the articles provisionally adopted by the Commission, and (iii) to submit
a tentative programme of work for consideration of the AALCC,

11, AL itz twenty-fourth sesssion, held in Kathmandu (Mepal) in February
1985, the AALCC considered the ‘Preliminary Report and an Ouotline on
Tentative Programme of Wark® prepared by Secretarial. The Report had
indicated the areaz nol covered by the work of the Inlernational Law

Commission and, inter alia, listed five areas wherein work might be undertaken
by the AALCC ic.,

(i) An examination of the draft articles afier they were adopted by
the ILC and to furnish comments thereon for consideration of the
Sixth Commirtee and possibly by a diplomatic conference;

(i} Development of norms and guidelines for the legal appraisal of the
validity or otherwise of any objection that may be raised by one
walercourse State in relalion/regard to projects sought to be un-
dertaken by another watercourse State;

{iii) Study the matter relating to navigational uses of and timber floating
in international watercourses;

() Study of other uses of international rivers such as agricultural uses,
economic and commercial uses and domestic and social uses; and

(v} Study of State practice in the region of user agreements and
cxamining the modalities employed in sharing the waters of such
watercourses as the Gambia, Indus, Mckong, Miger and Sencgal.

1  See Documem AALCC/XXIVAG
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lepate of Nepal was of the view llhll the AALCC should
s e e i by L TS
: AR mic
i HTMCH:‘:HE?:;[ the rules relating o n:vtgatmnﬂl_u::s;:
e | watercourses were already established and recogniscd.
Imnmm?hﬂ the Secretarial should render its assstance 1o the TLC o
lee its study in the ncar future. The Delegare of Pakistan :m
<o that a study on the subject s‘_rmuh.l be based :m uﬁ‘p i
E:j.“,ﬁ inier alia the equitable apportionment u[_wat:m prohi fion agains
_I‘Eumim appreciable harm to u:hl:rrrhrr.plnn Lns;tﬂ;m;:!m:}t;
i f disputes. The Delegale
H;];dﬂd e mm:'":n::[na sel of well agreed principles 1o be followed
o 'ﬂi.@?ﬁ; comman use of intcraational walercOurses. The
by m:f India suggestod that a study be made of the State practice u}
on of user Agrecments and modalities employed in the sharng o
e e ol watercourses in Africa and Asia, The Delegate of Turkey
ressed the view that the AALCC should take up the matter only after
ﬁmﬂhﬂmnduﬁadﬂswrhmmednﬂmkhs on the subject.

ision, however, was arrived at as 1o th-l.:. rﬁ.ltun: work that
mn'_'fll;au: Hu::l:t?nt:n by the AALCC. Pending a final decision on l::.afsh:::
work on the subject in the AALCC, the Secrctarial pm:pl:d a s b
the twenty-fifth session held in Arusha in February 1986 which was
{0 monitoring the progress of work in the ILC.

the subsequent sessions of the AALCC held Bangkok
{mlr;: g%m l[lm},nqﬂaimhi (1989) and Beijing (1990), the r:-ﬂ::ﬂ ‘::
ﬂmﬁmﬁuﬂ:nmimﬁﬂmdqﬂtmiduthﬂ!nradwwd@ym 1
furnished the comments thereon for consideration nf the Siah Committee
as well as of the sessions of the AALCC. Since its twenty-sixth _;n:mun
(1987) the AALCC has been discussing the topic under the item aﬁ
of the Intcrnational Law Commission®, During the twenty-ninth session &
in Beijing in 1990, the Delegation of Bangladesh proposed that the ke
should be inscribed on the agenda for a full discussion. No objection
raised to that suggestion. During the 222nd Meeting of the Liaton Officers
held on 22 Movember, 1990, however, an objeclion was raised by the rep-
resentative of India to phmtlésitcmmthl:aguﬂﬂfwﬂmthrtmﬂi
session,

15. The Secretarial reporied the progress of work in .{M I._ul.errnu.’nnnn‘i
Law Commission to the AALCC's thirticth session held in Cairo in 1991
It further observed that after the ILC had completed the first reading of
the draft articles during its forty-third session in 1991, the States would be
required to send their comments and observations to the Cm_'nmuum [ur
its second reading. To assist the Member Governments in this regard, it
wat proposed (hat the item should be placed as a separate agenda item in

3 See Document AALCCXXVIID
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