Diacussions and Declslons taken at the Islamabad Session

12. Introducing the iopic, tho Depuny Secritary-Cieneral stated that the
Secretarial had prepared three studics on the subject @ (i) Rights and duties
of a refugee in the first country of asylum; principle of mon-refoulement;
(i) The establishment of a Salety Zone in the country of ongin lor the
displaced persons; and Report of the AALCC-UNHCR Workshop on In-
ternational Refugee and Humamitanan Law in the Asian-African Region.
The first study discussed the principle of non-refoufernent both as a generally
recognised principie of law and as State praclice. The sccond study analyred
the status of the persons secking asylum in the safety zomes, the issue of
domestic jurisdiction, the status of the safety zome and safety zones in
practice. The third was a report covering the procecdings and outcome of
the AALCC-UNHCR Workshop held in New Delhi in October 1991,

The Deputy Secrétary-General drew attention of the AALCC 1o two of
the recommendations made by the Workshop. The first one urged the
member States of the AALCC to consider the possibility of preparation of
model legislation in cooperation with the Office of the UNHCR with the
ohjective of assisting member States in cnacting appropriate national legislation
on refugees. The second one urged the Asian-African States to move a
step forward by considering adherence to the 1951 Convention relating to
the Status of Refugees and/or the 1967 Protocol.

13. The Representative of the United Nations High Commussioner for
Refugeer, at the ouotsel, expressed appreciation to the Sccretary-General and
the Secretariat of the AALCC for the very close cooperation between
AALCC and UNHCRE on behalf of Mrs. Sadako Ogata, the High Commissioner.
He said that this had beén exemplificd by the New Delhi Workshop and
by the facts that very important refupee questions were being considered
al the Islamabad Session and that many AALCC member States gave

generous asylum (o a large number of reflugees bearing the humanitarian
burden as & resuli.

14. Commenting on the reports submitied by the Secretarial he pomted
oul that :

(i) The study on the Rights and Dutics of a Refugee in the First
Country of Asylum was a mosl comprehensive review of the question
and had pertinent and succinct conclusions on non-refoulement.

{ii) The study on the Establishment of a Safety Zone in the country
of origin for the Displaced Persons was a timely study of an issue
that appeared to be gaining imporiance and relevance. Also being
a difficull question, it was an isspe im which a dear distinction
beiween humamiarian and pohical aspects, and befween Stale
sovercignly and obligations, were not casy to delneate, as was
recognised in (he study. 1t would be helpfol to distinguish three
objectives : (1) preventive —such zones could help remove the need
to flee; (2) such zones could increase salcty during flight —orderly

departure; and (3) they could facilitate woluntary return by helping
remove causes of the fMight.

i text of prevention, ool - should be taken that while by
- mﬁﬁ;ﬂm pcmt were not refugees, in October 1991 the
Exceutive Committee of the UNHCR, which includes several #:A!..L‘E
members, not only recognised responsibilities of States (o cllll'lm.Fl.-:
the causes of refugee outflows, but also called upon the High
Commisstoner to actively explore preventive strategics in that regard.
Two important points were to be kept in mind : (i} 't. wiks difficuli
1o consider safcty zones in isolation of the humanitarian nceds
which the international community did not yet address properly of
internally displaced persons, and (ii) whatever approach was adopted,
it must not inhibit the right of persons to seek and enjoy asylum.

ew Delhi Workshop recommended the prepara-
2 m ﬁm:ﬂhgdmim, In this r:gF;:d the UNHCR was ready
to cooperate with the Secretarial in claboration of such a mthd,
whether as a text, principles (o be considered in any sluc:h. legislation,
or a combination of both, UNHCR represcntatives in the capitals

of member States would alsa be ready to assist directly.

Delegate of Epypt drew attention lo the recommendations made
by ti't:: TATLI::E-LJ‘NHH{R Waorkshop and proposed their adoption by the
AALCC since they covered most aspects relating Lo refugees.

Delegaie of Pakisian recounted the practical expericnce of his
mu:é' E“dnlhg w‘u‘nfthn status and treatment of refugees. Pakistan wn.:
host to the singhe largest population of Alfghan refugees uumhe;mf i:
ﬂtumilﬁﬂnwﬂmhﬂbn:almi:dnfmmqrmlll.ﬁmfudla n
endorsed by the international community. While Pakistan had given asylum
to refugees, it consistently belicved that asylumircluge was a lemporary
phenamenon which could be addressed by voluntary repatnabion of refugees
10 their country of origin. Efforts were being made 10 scitle the issuc al a
political level in keeping with the five-point UN | programme.

. Delegate af J. commended the AALCC [or organising the
H:JA'“D:TII:: Wnrhhnpfudm*cll that this kind of activity was particularly
useful and consonant with the goals set for all countrics D‘?",Wm"‘i with
the solution of the refugee problem. There were over ‘."Imnkh:m refugees
from Afghanistan, Palestineg, Indochina, Africa, Central America a!ndlzls:vdie;;
in the world, The refugee problem was basically a humanitarin issue, &
therefore, extending a helping hand to the refugecs who had escaped Ehﬂsll;rf
or oppression and were deprived of basic human necds such s er,
food and clothing, was an international obligation. He mentioned his country's
financial contribution towards this end in detail and _ﬂated that Ja:_|:mn AW
cooperation 10 help refugees as part of its ‘cooperation for peace.

He observed that his country, respecting fully the spirlt_:nd. pm:u-isi-?m
of the 1951 Refugee Convention had enacted appropriate national legistation
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on refugees, and that the principle of mon-refofernent had also been incor-
porated into the legislarion,

Az for the establishment of safcly zones for relugees or displaced
persons in their country of origin, he observed that the proposal seemed
inferesting in thar it would lessen ihe burden of the country which provided
temporary sheller. However, he cautioned the AALCC 1w proceed with
utmost prudence taking into sccount the difficulties that could arise from
the creation of such zones which would be controlled and supervised by
outside authorities in the territory of a sovereign State,

18. The Delegate of Sudon, narrating his country’s expericnce with the
refugee problem, stated that Sudan was surrounded by eight countries which
were closely linked and o had given shelter to refugees [rom those States
as those States had also given sheller to the Sudanese refogees. He observed
that it was the policy of his Government to endeavour to reach a peaceful
setiflement with the countries of origin. He cited the example of fruitful
cooperation between Sudan, Ethiopia and the UNHCR in repatriating refugees
voluntarily. He urged the international community to bear responsibility for
meeting the requisite needs of the refugees.

19. The Delegate of the Republic of Korea stressed the necessity of wader
adherence to the 1951 Refugee Convention which he considered essential
for solving the refuges problem. Referring to the deliberations of the AALCC-
UNHCRE Workshop held in Mew Delhi m October 1991, he stated that it
would help in enhancing awareness of the participating countrics about the
refugee problem and expressed the hope that member States which had not
vel acceded 1o the 1951 Convention and the 1967 Protocol would consider
doing s0. He urged the international community and the Asian and African
countrics to work towards a universal legal regime covering the whole gamut
of the refugee problem, but felt that this ought to be done in & way which
ensured balance between the need for protection of basic human rights and
the territorial sovercignty of States. He seconded the Egyptian proposal for
the formal adoption of the recommendations made by the New Delhi Workshop.

20, The Delepate of S Lanka expressing his views on the concept of
safety zomes stated that they could be established in keeping with the
sovercignty and territorial integrity of the State of origin.

21. The Delegate of Kuwail pointed out that with the cooperation of
the UNHCR, camps had been set up in the neighbouring countries giving
shelier to refugees and that Saudi Arabia had also set up such camps
following the crisis in the Gull region. He stated that the Siate of Kuwait
had contribwted gencrously as it believed in the homanitaran role being
played by agencies like UNRWA and ICRS with which Kuwait had concluded
a headquarters agreement.

22. The Delegate of Sierma Leone directed a question to the representative
of UNHCR as to how the refugee Mows could be arrested in the countries
causing such fovws,
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73, The Represeniaiive of s d the UNHCR was not dircctly
arily a pelitical question nnm :l:rtil'l-.l; the political organs

Dilega ried the formulation of model I:gi.:[ati:rn
#h T ﬂ:ifz%ﬂﬂq::'iﬂm He pointed out that his cuultlry in

'th?c islation ;m refugees had provided I;nr naturalization of
ul'“::“mgth: definition of ‘refugee’ as given in the 1951 Refugee

slifications. 5 as those in the OAL Convention and the Cartagena
A&
R ;l“ﬂ'm' Ligan bi [ refugees to be
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8. The De o LEC nsTml of its member States had suffered

o ';hﬂﬂhl:: lt:dt:-tt saddied with the refugee problem. He urged
[fhc:“ﬁaLCC 1o address this problem seriously.

26 Following upon these deliberations, the AALCC adopted the following

resolution unanimously

“STATUS AND TREATMENT OF REFUGEES

The Asign-African Legal Consultative Commitiee

i iat entitled "Rights
ale of the studies prepared by the Secrctaral i
and TE‘:IJEE#“DF aﬂfﬂ-ﬂl'llgﬁ: in the First Country nl’d.ﬂs}lu;nl!: zP;n:JIi:l;:
Refoulement™, "A Note on the Eal.al:ﬁs]’:m:nt of a ¢ afe i
Ntnuﬂm Tr:r':-lf Origin for the Displaced Persons and "Report on the Ii::r[i:?d
UNHCR Workshop on International Refugee and Humanitanan
in Mew Delhi from 24 to 26 October 19917

Also taking note with appreciation of the statement made by the Rep-
resentative of the UNHCR;

Adapts the recommendations made by the AALCC-UNHCR W'Jr:m];f
on International Relugee and Humanitarian Law in the Asian-Alrican Regon,
held in New Delhi from 24 to 26 October 1991 _

PRTVES suggest model legislation in cooperalion
mhﬂm mrﬂﬂ:ﬁ the uﬁ"ﬁé‘ﬁ“ﬂ“‘;& nbjectimwnl‘ assisting Member
States in cnacting appropriate national legislation on refugees; h

Expresses States of the AALCC would adherc
to the 1951 mﬁnlh:égn;m?;r ::‘rn': Status of Refugees and its 1967
Protocol;

Decides to place the item entitled 'Safety Zones for Refugees or Displaced
Persons' on the agenda of Wts thirty-second session; and

Directs the Secretariat to update the study including how 10 minimie
and remove the causes of Mows of refugees”
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() SECRETARIAL STUDY ON RIGHTS A8 DUTTES OF A& REFI'GEE IN THE
FIRST CHINTRY OF ASYLUM @ PRINCIFLE OF NON-REFOULEMENT

1. While the contemporary world is seriously concerncd with man-made
problems such as the environmental poflution and the green house effects,
an equally seripus man-made problem of humanitarian, economic and social
concern is the "refugee problem”. The challenge posed by the mass exodus
of refugees is, however, nol a new phenomenan. Since ime immemaorial
people have felt intolerance, oppression, war and civil strife.

2. During the past four decades the entire Asian-African region has
witnesscd numerous refugee situations which account for the growing concern
of nations for the well-being of thase who are forced to leave their homeland.
Millions of refugees have crossed borders and have entered neighbouring
countries due to well-founded fear of being persecuted and in search of
food, safoty and security. Majority of them in the country of refuge or
asylum have been welcomed as unwanted guests. Nevertheless, they have
been provided with all possible assistance for rescttlement and integration
in the mainstream of population, However, there have been cases where
unfortunate refugees have faced a climate where they have been pushed
back or forcibly returned to the country of origin.

A In most cases, however, though the refugees are considered as an
unwanied guest or as 3 burden, the first country of asdum seldom forces
a refugee to quit or forcibly return to the country of origin. This is mainly
due to the well established and recognised “principle of non-refowlement”,

ASYLUM AND NON-REFOULEMENT

4. The 1951 Geneva Convention does not regulate the right of admission
bdcﬁunu refugees protection against expulsion or return to a country in
which they may fear persecution. Following are the two most important
provisions of the 1951 Geneva Convention

Article 32
Expulsion

L The Contracting States shall not expel a refugee lawfully in their
territory save on grounds of national security or public order.

2. The expulsion of such a refugee shall be only in pursuance of a
decision reached in accordance with due process of law. Except
where compelling reasons of national security otherwise require, the
refugee shall be allowed 1o submit evidence to clear himsell and
1o appeal to and be represented for the purpose before a competent

Iy or & person or persons specially designated by the competent



3. The Contracting States shall allow such a refugee a reasonable
period within which 1o seck legal admission into another country,
The Contracting States reserve the nght 1o apply during the per
such internal measures a2 they may deem Beceasary,

Article 33
Prohibition of Expulsion or Return ("Refoulement”)

1. Mo Contracting State shall expel or return ("refouler”) a refugee in
any manner whatsoever o the frontiers of territories where his life
or freedom would be threatened on account of his race, religion,

nationality, membership of a particular social group or political
opinion,

2. The benefit of the present provision may not, howcver, be claimed
by a refugee whom there are reasonable grounds for regarding as
a danger to the security of the country in which he is, or wha,
having been convicted by a final judgment of a particularly serious
crime, constitutes a danger to the community of that country.”

§. Similarly, the Universal Declaration of Human Righis expresses the
principle that “"cveryone has the right to seck and enjoy in other countries
asylum from persecution’ The United Nations Declaration on Territorial
Asylum (1967) also specifies that persons entitled to invoke the Universal
Declaration of Human Rights shall not be subjected to measures such as
rejection at the frontier, return or expulsion which would compel them to
refurn o or rémain in a territory where they may be pem:ulad'.]

6. Extradition s not expressly mentioned in any of these international
instruments, The principle of non-extradition to the refugee's country of
origin would, however, seem to be implicit in the géneral principle of asylum
and has also been expressly stated in some more recent multilateral and
hilateral extradition agreements.

7. It would be appropriate mow 1o highlight the formal work provided
under the Bangkok Principles (1966) and the OAU Convention (1969) on
the question of asylum and non-ngfonfement, and any dilference, if there be
any, with the Geneva Convention (1951).

I Article 14 of the Dheclaration,
&  Amicles 1 and 3 of the Declamtion on Terrions] Asylum

|

" —

gangkok Principles
Article HI
Asylum to u Refugee

1. A State has the sovereign right to graat
meivd oS to a refugee shall
excrcise of the right 10 grant such asylum
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Article VIl

Expulsion and Deportation
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Artiche IT

Asylum

L. Member States of the OAL shall use their best endeavours consistent
with their respective legislations 10 receive refugees and 1o secare
the settlement of those refugees who, for well-founded reasons, are
unable or unwilling to return 1o their country of origin or nationality,

1. The grant of asylum to refugees is o peaceful and humanitarian act

and shall not be regarded as an unfriendly act by any Member
State.

3. No person shall be subjected by n Member State to measures such
as rejection ol the frontier, return of expulsion, which would compel
him o relurn o or remain in 8 lerritory where his life, physical
integrity or liberty would be threatened for the reasons set oul in
Article I, parngraphs 1 and 2,

4. Where o Member State finds dilficulty in continuing to grant asylum
to refugees, such Member State may appeal direclly to other Member
States and through the DAL, and such other Momber States shall
in the spirit of African solidarity and international cooperation take
appropriate measures (o [lighten the burden of the Member State

of asylum in which he first presented himsell as o refugee pending
arrangement for his resettlement i accordance with the preceding
paragraph.

6.  For reasons of security, coustries of asylum shall, as far as possible,
mhrnhpnylmlﬂcdinmﬁ_m&nﬂhdlﬂ
country of origin.

The Principle of Non-Refoulement : A Generally Recognised Principle of Law

9. The wnlcrnational lew grants cvery sovercagn Statc the power to expel
unwanled alicm. However, exceptions have been made in [avour of political
refugees. As a rule, refugees sre not expelled 1o countrics where they woald
be perecuted or kave the fear of being persecuted. It may be moted that
the right of Sistes to cxpel alicns from their territorics has also been
restricied (o a grester cxient by scversl multilatersl treatics relsting to them,

1. The rule of now-refoulement is an obligation on the pant of the
State to refrain from forcibly returning a refogee 10 8 country where he is
likely 1o suffer pobitical perscoution. This principle a= a positive provision
has been lnid down im various mubkilateral treaties. Notshle among them
are as follows

i i of Refugees
13 of the 1951 Convention relating 1o the Status o
mmhﬂm#ﬂﬂww“&whhﬂ?_m}ﬁ
10 the Refugee Coavention. .Hm 2 Aﬂmim
who are “refugoes
Relugee Cntvll'ltﬁd &me reapect (o the parties t'h:r:m—pir;g;
S urlhrmwdmlqmimlhn!hlmnin:ma[ .

may only be invoked in respect

p.m_” h::‘mr tﬁﬂwumny or unlawfully—in the territory
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ﬂun;"llu:d::lﬂ:uﬂpubl ¢ the Contracting Statcs to admit any person
seCl .
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13. The United Nations Conference on the Status of Statebess Persons

62 ] imaously the follow
(e York 13 10 T3 SePCr a1V i he Fin e Conlertace

dated 28 September 1954 -

:

B of Coaveation Relsting to the Status of Refogess of 1951
HMGrﬂmilhhﬂMMﬁWﬂnw
n Asylum,

Tyl g E_w_dw}immulm
m“mmﬂmmﬂﬂ- ST AN
Hhubrap ”.Mm“wmﬁr-

| . ac-
lmmmnm.mﬁFm’“n’mM
cepted 7




@& Whan is the suthority on which the Conference has based it Resolution,
and what authority does the Resolotion itsell possess 7

15. According 1o Atlle Grahl-Madsen, "The available sources do not
support a contention o the effect that prior o the debate ab the 1954
Conference, the principle of non-refoulement was a ‘generally accepted
principle’, whatever ita nature (legal or non-legal), The 1933 and 1938
Conventions were only acceded to by a very small number of Siates and
at the time when the 1954 Conlerence convened, the 1951 Convention had

only been i force for & few months; it entered nto force on 22 Apnl
1954.°

16, It is further noted that the provisions regarding the granting of
asylum in the post World War I1 West European countries and the United
States only sanctioned the withhold of deportation of any person who would
be subject to physical perseculion. But Madsen concludes that “there may
have been similar legislotions in a few more States and there were on
record some court decisions pointing in the same direction. But this hardly

constitutes a basis for contending that the principle of non-refoulement has
become a ‘generally accepted principle’.

17. One may not completely endorse the views of Madsen that the
principle of non-refoulement has not become a "generally accepted principle”.
What was said in the conmtext of the Convention relating to the Status of
Stateless Persons (1954) may nof be true in this contemporary period.

18. There is shsolutely no doubt that the principle of non-refoufement
has been recognised as & fundamental humanitarian and generally accepted
{recognised) principle of law recognised by the States. Since 1951, the
principle of non-refoulement has found expression i various international
instruments adopted at the universal and regional levels. The following are
the examples which would testify that the principle of non-refoulement is a
generally recognised principle of law :

{a) Principles concerning treatment of refopees (Bangkok Principles)
as adopted by the Asian-African Legal Consulistive Commitlee in
1966, Article TTT of the Principles states that "No one sccking asylum
should be subjected to measures such as rejection at the frontier,
return or expulsion which would result in compelling him to return
o or remain m & ferritory if there & 3 well-founded fear of

persecution endangering his life, physical integrity or liberty in that
territory.*

(b} Resolotion 14 (1967) on Asylum to persons in danger of persecution
adopted by the Committee of Ministers of the Coundil of Europe
on 29 June 1967, It recommended infer ali that “..... no one shall
be zubjecied to refusal of admission at the fronlier, rejection,
expulsion or any other measure which would have the result of
compelling him to return to, or remain in, a territory where he
would be in danger of persecution for reasons of race, religion,

nationality, membership of particular social group or RPOULESS
opinion.”

i Ceneral

i T Itrpﬂﬁsﬂum,uudupmdbythr:: :

() ﬁar:cgﬁ':l"r::.;: Igﬂm;:c:}igﬁ‘! (Resolution 2312 (XXII) in Article

Emmalhil‘ﬂup:rmndu“bayﬂziadudtnnmm&mdgn

- ction at the frontier or, il he has alrcady entercd the termtory

in which he seeks asylum, expulsion or compulsory return to any

Grate Where he may be subjected to persecution.”

i Rights
f the International Cnul‘:::fnn: on Human i

“ e ﬁ@fﬁnuln 1968 in its Part 11 relating to the Dn-l:r‘]:rﬂahnn
bt ;;I;g United Nations High Commissioner for Refugees “Affirms
1iWm’;.,-.1;,¢1|:n|.1;,|:m af the observance of the principle of nm-rz,r‘nurrm_mf
Ih;nbnpﬁgd i the ahove-mentioned instruments and in the Declaration
on Territorial Asylum adopted unanimously by the General Assembly

in December, 1967.°

i i i f Refugee
ntion Governing the Specific Aspects g
© Tmhﬂ E:luincglf‘r“ka l;ﬂpltd in 1960 states in Article I1 "No person
shall be subjected by a Member State (o F:uunﬂtdsuch a3 Irttﬂﬂlﬂ::
frontier, return of expulsion, which would compe] him |
::I:::: to of ::mam in a territory where his life, ?h].'mcul integrity
or liberty would be threatened for the reasons..

() Article 22 (8) of the American Human Rights Emﬂtwﬁmdqu:l
November 1969 (Pact of San Jose, Costa Rica) also provs 3
no case may an alien be deported or retumed fo a muhugln-ymmganﬂ:hh
S i:.aliil‘r';:dmuﬂ g:r;ﬂ! :::; t-iu]at:d bcr:ausc

I 1 rm . W "
ﬁwrﬁ,n:aﬁ:::ﬁm religion, social status of political opinion. :

(g) Lastly, the Cartagena Dedamlinn_(lgﬂ#} also prmrl.de:.l;:lc ?:p:r-
its Cn;'-:lush:nm and Recommendations that "reiteratels) S i
tance and meaning of the principle of nf:m-mfml'emmr B e
the prohibition of rejection at the fromtier) as & c;r:: e
the international protection of refugees. The W:fu!]memntimat o
in regard to refugees and in the present state 1' i ;
should be acknowledged and ohserved as & rule of jus cogens

19. The above examples would certainly suffice that tlftkpng‘;ﬁ[:l&f
non-refoulement  has become B penerally recognised pnhr;adp B (N
Exccutive Committee of the UNHCR at its 28th Session 1t i it
6 (XXVIII)) concluded that since the EundanntaIIhum.am_tumln_mﬂmcms
of non-refoulensent has [ound expression in varous _mumuturm:ﬂ S
adopted at the universal and regional levels it is a gemer Iy 2
principle recognised by Stales. In addition to stalemenls Ih;: [.:\'EMIE. =
lu'n.nnpmﬁ instruments adopted at the oniversal and T“E'T: s 23
principle of pon-refoulement has also found vu::n:lzu'l:ssin'.'utl'1113“21.“::&:“1= A
and/or ardinary legislation of a number of States.
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having been convicted by a final judgement of a particularly serious
crime, constitutes a danger to the community of thal country.

i the
in exceptional cases only. It is necessary to lully into sccount all the
circumstances of the case and, where the refugee has beem comvicted of a
urmmmmtuﬂﬂmmm?i!lﬂqhﬂm“dlhpuﬂﬂih

PRACTICE OF STATES IN REGARD TO NON-REFOULEMENT

21. The principle of non-refoulement constitutes one of the basic articles
of the 1951 Geneva Coovention 1o which no reservations are permitted. I
i also an obligation under the 1967 Protocol by virtue of Article 11) of
that instrument. Unlike wvarious other provisions in the Convention, &

s
application is not dependent on the fewfiil residence of a refugee in the
territory of a contracting State, The words “Where his life or (reedom would
be threatened” have been the subjeci of some discussion It from

the travaiie preparaicires thii they were nol intended to lay down s strict
criterion than the words "well-founded fear of presecution™ fguring in 1
definition of the term “refugee” in Article 1A(2). The different wonding was
introduced for another reason, namely to make it clear that the principle
al non-rofoufement applies not only in respect of the country of origin bu
to any country where s person has reason to fear persecution. In evaluating
the practice of States in regard to the principle ol now-refosdlement, it should
be emphasized that the principle applies irrespective of whether or not the
person concerned has been formally recognized as a refugee, In the case
of persons who have been formally recognized as refugech under the 1951
Convention and/or the 1967 Proiocol, the observance of the principle of
non-refoulement aa expressed in Article 33 should not normally give rise to
any difficulty, Moreover, where o special procedure for the determination
of refugee status under the 1951 Convention and the 1967 Protocol exists,

52

#ﬂﬂiﬂ“hﬂhﬁﬂﬂlﬂdﬂ‘ﬂlﬂlﬂwmhhmlﬂﬂ
:;hphidﬂuﬂﬂimﬂhmh#lﬂltu
MMMr.IMTﬂﬂmhuﬁhﬁthW

13 i called for, but where ita application
‘“ﬂm““w.fmhu-fmm person concernad
"’ﬁhh|mﬂiﬂhlﬂlﬂﬂ1mm1“‘ Convention

{067 Protocol o which, although & party to these instruments, has

fe) Immigration and Naturalization Service {INS) V. Srevic,
467 US &7 (1984)



nationslity, memborship in a particalar social group or politicsl opinion.”
Thus Article 33{(1) requires that an applicant satksly (wo bardens | fem,
that he or she be & ‘rofugee’ Lo, prove al least “well-lounded fear of
persecution”, second that the ‘refugee’ show that his or her life or frecedom
‘would be threatened' i deported. Section 243(h) of the US Ao’ imposition
of would be threatened requirement is ontirely consistent with the United
States' obligations under the Protocol.

) INS V. Condoza-Fonseca, Vo, 85-783(1987)

6. The Immigration and Nllwmgﬂn Snim; (INS) commenced Sh:
deportation proceeding against Cardoza-Fonseca, a Nicaraguan citizen,
conceded that she was in US illegally but requested withholding of deportustion
purseant to 5. 243(h) and asylum as a refugee pursuant to 5. 208(a) of the
US Immigration and Naturalization Acl. To support her request under
S 24%h), she attempied to show that if she were returned to Nicaragua
her “life or freedom would be threatened” on account of her palitical views.
The Immigration Judge and the Board of Immigration Appeals (BIA) both

i against Cardoza-Fonseca. The BIA said that she had “failed 1o
eilablish that she would sulfer perseculion wathin the meaning of Sections
a) or 243(h) of the Immigration and MNaturalization Act”,

27. In the Court of Apeals for the Ninth Circuit, she did not challenge
BIA's decision that she was not entitled to withholding of deportation
S. 243(h), but urged that she was eligible for consideration for asylum
S. 208(s) and contended thal the Immigration Judge and BIA had
in applying the “more hikcly than not" standard of prool from §, 243
) to her S. 208{a) asylum claim. The Couri of Appeals agreed with her

1!

TiREE

claim.

I8, In this case the Supreme Court said "Deportation is always a harsh
measure; it is all the more replete with danger when the alien makes a
claim that he or she will be subject o death or persecution if forced o
return (o his or her home country. In enacting the Refugee Act of 1980
the Congress sought to ‘give the United States sufficient Dexibility o respond
1o siluations invobing political or religious dissidents and detninees throughout
the world Our holding today increases that fNexbility by rejecting the
Altorney-General may nol even consader

b )

B

allows thal Immigration Act of 1971 ions for kkave 1o ente:
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4 One of ihe Judges of the Coun of Appesl
4  Counsel h‘lhl.lﬂﬂﬂ.ﬂ:-l"“ Commissloner for efepoo.



