V1. DEBT BURDEN OF DEVELOPING COUNTRIES : AN
EVALUATION OF RESCHEDULING PROCESS

(i) INTRODICTION

1. The item "Debt Burden of Developing Countries” has been on the
work programme of the AALCC since its Kathmandu Session (1985). During
the succeeding vears the matter was under active consideration by an Expert
Group Meeting st New Delhi (November 1986) as well as by the seccessive
seasions of the AALCC. The Secretariat produced several stodics on the
subject for consideration of the AALCC.! The study entitled "Legal Aspects
of International Loan Agreements” was submitied to the Singapore Session
of the AALCC (1988). During that session, the AALCC decided to circulate
the study in view of its importance to the cntire membership of the Group
of T7.

2. During its Nairobi Session (1989), the AALCC while considering a
repart on the debt burden prepared by the Sccretariat directed the Secretariat
to prepare a study dealing with the legal aspects of rescheduling of lnans
and debt reliel with a view to formulating workable legal guidelines for
rescheduling and debt relief. Accordingly, the Secretarial prepared a prelimi-
nary study onm the various aspects of rescheduling of debts. During the
Beijing Session (1990), the AALCC 1ook note of that study and asked the
Secretariat to contimue to update it and commence formulation of a set of
legal guidelines on this aspect. In the Cairo Session (1991), this item could
not be taken up due to lack of time. Nonetheless, the Secretarial kept on
maonitoring the developments and updating its study. At the thirty-lfirst session
of the AALCC held in Tslamabad (Pukistan) in January-February 1992, the
Secretariat presented a revised study entitled "Debt Burden of Developing
Countries — Legal and Policy Aspects of Rescheduling of Loans'. Unlor-
tunitely, the study could not be taken op for discussion at thar session duc
to fack of time. However, in view ol the importance of the topic for the

developing countries, the study is being reproduced in the following pages.

1T The Debi Burden of the Developing Countries; A Preliminary Study on ibe Problems
aad Prospects (AALCC/NXV/S and Add 1): Report of the Experi Ciroup Mecting on
Dieht Burden of Developing Countries (AALCCXXVITA), The Debt Burden of Developing
Counirics - New Developmenis, Debl Mansgemeni amd Formulation of Priecaples relating
b Debt Rebicl (AALCCXXVILBEA): Legal Aspects of International Loan Agreements
(AALCCANVILNT-AY, Legal and Policy Aspects of Rescheduling of Loans: A Preliminary
Siudy [AALCCIONTHNS2).
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{i} LEGAL AND POLICY ASPECTS OF RESCHEDULING OF LOANS 1 A PRELIMI.
NARY STUDY

1. The debt crisie faced by the developing world continues unahatedhy
alfecting their development process. There was, however, a marked difference
in the regionwise distribution of the debl burden. The external debt of the
Asian developing countries stood at § 336 billion (approximately). The deb
in Africa was largely unchanged at § 195 billion (approximately) owing
mainly to continued official concessional lending, debt cancellutions and the
negative valuation effect of the stronger United States dollar”® Available
figurcs put the total debt burden of the developing world (including short-term
debt) at § 1,265 billion.} As the external debi position worsens, Asian and
Alfrican nations aré increasingly devoling energies and scarce resources,
which otheraise should have gone to promoting devclopment, to grappling
with the debt crisis, The net inflow of capital to the developing countries
in general has been showing a massive negative trend.!

1, At the Eighteenth Special Scssion of the United Nations General
Assembly on International Economic Co-operation held from 16 to 28 April
1990, Member States adopted by consensus & declaration in which it is
stated that "a durable and broad solution of the external debt problems of
the developing debtor countries, should continue to be given urgent attention,
and the serious debt-servicing problems of some other countries should be
further addressed with & view to an early Solulion. Recent initiatives and
measures to reduce the stock and service of debt or to provide debt relicf
for developing countries should be broadly implemented. Reliel measures
should alm at the resumption of vigorous growth and development in these
countrics and should address all types of bilateral debt of debtor developing
countries, Serious consideration should be given to continuing to work towards
a growth-oriented solution of the problems of developing countries with
" serious debt-servicing problems, including those whose debt is mainly to
official creditors or 1o multilateral institutions.™

3. The proposals enunciated by the United States Treasury Secrefary
Mr. Brady (popularly known as ‘Brady Plan’) for alleviating debt and debt-
service in 1989 seems 1o have made some significant contribution in achicving

3 The Effecas of the Exernal Debr and the Enermal Debr Servicing an he fndusmial Devefopment
of the Developing Counmies, UNIDO, IDR, 7720, 6 Soptember 1990, It shoudd be noted
thal abowst W) per gemi of the debt of African counliries i represented by iheir lang-teem

or thelr drawings from [MF. The remaiming 10 per ceni s shori-ferm debd
Further an imporiaal festure of the African debi is that over % pet genl of ihe longderm
. : was gither publicly consrected or publich gesrnesd, snd & thes sovereign debi,

4 Douring 1988, for example, while the nel inflow of capiial o the developing countries was
'0 the tene of § 92 billion, the owifiow of resources and the capilal by way of debi serace
touched 3 142 willion. See The World Bank Amewal Repore [989, p 27,

4 “’fﬂﬁmﬁﬂﬂmﬁuhmm&mmmmMpmm::mq-;m}
United Mations 1990, p. & The jtem "Fxicrmal Debi Criss and Deselopment® has heen
included in the agenda of the Forty-sixth session of 1he Cheneral Assembly (AMG250),




above stated purposc. This was, however, made possible due to official
::;pﬂrl H:::h;:d by international financial institutions including TMF and
World Bank, Bul, it should be nofed that these proposals have touched
paly & part of the debt burden problem. The afficial support by these

financial inafinstions has, ationally, taken the form of more concessinnal
rescheduling terma for ;I:ITII bilateral debt and the provision nl‘hnﬂ‘l.mt
resources to lacilitate markei-based debt ond deb-service reduction for
commercial bank claims®
to axsist the General Assembly in its efforis to enlarge the
-n‘.ﬂhh:fl:lhnﬂ agreement on policy approaches to the problems of
developing countries debes, st the end of 1989 the Suqﬂlm{?:?mlldﬂu
United Nations appointed Mr. Betting Craxi, former Prime Minister of laly,
as his Personal Represcatative on Diebt.” After exmensive comsultations M.
Craal submitted his report in October 1700 This report contains an cxicasive
analysis of the origins, evolution, scope and character of debt problems
facing developing countrics and proposes policy remedies. It also sets the
debt crisis in the coatext of international economic relations and deals
thoroughly with the need for increasing financial flow 1o developing countries.
§. Deapite these initliatives, it has been felt that the current implementation
the Brady Plan for debt and debt service reduction, alihough very important,
far

reduced its osnmanding lebilnies by 5 68 bllion and s Schi-senace (aYmES Of BN
mmlgjmm--mﬂ“d!u&m*
has sl concluded o bank financing srrungrmen! momposed of new money (5 0.7 bullos)
& vish tuy-back (3 13 biflon) and et reanacturing Conturremily, Cosia Rics, Monoeon
and Venesuels hees aiso reached wmilsr agreesent is peinciple sader ihe new wheme
See | Evernal Doty and Indunrisl Development, UNIDOADHYTY, 21 Asgus 1990,

Trisde anal Developmeni Heporr, 1991 UNCTAD,
B Sepr p &
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multilateral trading system, conceived as an bascd on the principles
of transparency and non-discrimination, was being eroded

8. With a view 10 strengthen the multilsteral trading sysiem, the GATT
Ministerial Mecting in 1982 approved an claborale programme of work,
This meeting was followed by a spocial session of GATT in 1986 which
decided 10 commence a full-scale multilateral trade negotiation. In its scope
and complexity, the Uruguay Round of negotistions lsunched at that scssion
was the most ambitious round of trade talks so far. It brought under the

urview of GATT rules major sectars such as agriculiure and textiles, the
mm:f of the GATT dispute seitlements and enforcement machinery,

‘the role and needs of the developing countrics, salcguard measurps and,

indeed the fundamental issues of balance of rights and obligations under
GATT. Further, the evolution of the world financial and irading system had
brought info prominence the new and E-mph:l Issues of services, intelleciual
property and trade-related investment.

9. The four-year proparatory work could nol conclude, as scheduled, ai
the Brussels Ministerial meeting held from December 2.7, 1990, due 1o a
deadlock between the United States of America and the European Community
(EC) nations over farm subsides. The EC, however, had offered to cut farm
subsidies by 30 per cent aver 10 years beginning in 1986, Bur what worrics
the US and the Cairns Group of food producing countrios (ecomprised of
Argenting, Australia, Brazil, Canada, Chile, Colombin, Hungary, Indonesia,
Malaysia, New Zealand, Philippines, Thailand and Uruguay) is the way ECs
Common Agricultural Policy works Instead of paying subsidies directly 1o
[armers, the EC guarantees prices and buys up surpluses at those prices.
It then has to pay further cxport subsidies 30 that the surpluses can b
sald compctitively at the lower world prices. Despite these differences the
Degotiations have continued since January 1991 1o finalise this multilaieral
exercise. Recently, Mr. Arthur Dunkel, Director-General of the General
Agrcement on Tarills and Trade (GATT) submitted a 500-page document
outlining the mest ambitious plans cver to liberalize global commerce. Negutiar-
ing Governments have uniil Jamuary 13, 1992 to respond to the draft Uruguay
Roand trade sccord which M. Dunkel called “the best possible balance
SEHOSS the bowrd”. However, the continuing disagreement over farm subsidics
hlﬁhmﬂqm&mﬂ:wmmﬂiﬂﬁ

EC also has 30 far maintained its consistent stand.
o revitalisg thﬂnh-lm#rq’ 1980s have nd
A

o | pomicd out, ihe position of developing
Countries in international trade and finance has subsantially weakened further,
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widening the gap between developing and the developed countries. External
indebtedness continues (o be a main lactor in the economic sialemate of
the developing countries. Their capacity to service debt was scriously weakened
as interest rale grew and terms of trade deteriorated, This problem has
contributed to the fall in invesiment and the cessalion of new (inancial
fiows. Outlining the "Challenges and opportunities for the 1990s" the Declaration

by the UN General Assembly at its Eighteenth Special Scssion on
Imﬁ-nninn:l Economic Co-operation and Development, April 1990, called
for' . . . . "Minding an carly and durable solution to the international debt
problems meeting the increasing needs for linance, crealing an
open and equitable trading system and facilitating the diversificalion and
modernization of the economies of developing countries, particularly, those
that are commodity-dependent, are conditions for the revitalization of growth
and development in the developing countries in the 1990 and require
continued concerted efforts”,

11. At the international bevel, efforts have been consistently made cspecially
al the UN level, 1o alleviate the problem of debt and its sorvicing by
developing countries. The United Nations Industrial Development Organisation
{(UNIDC), for example, has adopted certain programmes and activities which

address the external delw m.' The main thrust of these
activities is dirccted towards (he mobilization of financial resources for
industrial development and a comprehensive strategy, vin technical en-nperation
fior industrial restructuring and rehahililation. The UN Secretary-Goneral in
his statement addressed 1o the Sccond Committee of the UN General

, referred 1o the need lor developing countries themselves 1o reform
their economies in arder to cope more ql'l'ﬁlhulf with the criske and made
full use of opportunities for fature growth.'® Further, he also ideniified the
need for making public sector more ellicient and also 10 encourage investments
in private sector so as to improve productivity. Investment in human resource
development must also be necorded high prioreity.

12 In the light of above initiatives UNIDO's inquenl technical co-
operation programmes aim, in one way or another, ol ;"

(a) identifying viable investment opportunitics in developing countries,
backed by serious local investors seeking one or more foreign
imveatment resources, including finance, technology, expertise, train-
ing, markel access, etc.

(b} assisting the local investors in the formulation of these investment
opportunities and in identifying and contacling potential foreign
l;l.w-“ﬂ'.l ol investment resources, as well as in negolialing co-opera-
tion agreements; and
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fcl wpgradmg national, mdvidual and institutional capabaliics o bEveai-

as wrll 32 improving (ke investment climaie in dovcloping counirics.

13, While the above set of market initislcd measures have been applicd
mostly in the case of Latin American heavy debtors, the creditor governments
have boen adopting rescheduling as the remedy for a vast majority of the
low income counirics. In certmin cases debls have beem waived by the

Evolution
14 The roots of crisis can be traced lo the rising cxpecistion
for rapid kmmhuuuﬁmumumﬂuu

: a result of this policy,
many of these countries cnacicd invesdment codes which guaranteed full
ol equity, generow (ax concrssions and unrestricicd repatristion
All these incentives, however, lailed 1o altract requisite amount
inwuhuﬂ:ﬁthr.mthpwﬁltmm
but to borrow 1o finance devclopment and growth '
15. During 1970x, the fire oil-price shock occurred and forced many
Alrican coumtries 1o resont to heavy external borrowing. Sebsequently,
wat & decline in the price of primary commoditics which affected the
repaymont capacity of the deblor countrics. This resulicd in the vanistion
of funds 1o be “recycled” 10 deblor countries, and the increase
ratcs further aggravated the debt problem, with the creation of
of payment dilficultics. In addition, scveral debior countries
precarious internal poliical and economic turmosl due o chal
derelictions, natural calamitics sach as drought, descriifica-
population explosion. The countries also need 10 construct and
physical  infrastruciure 1o support  expanding agricubiural and
: activitics. These are long-term tasks requinng sustained international
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tﬁ.ﬁﬂﬂlhﬂﬂ’lﬂlﬂ'wrﬂdh”ﬁkﬁinimiwlﬂ
reschaduling began st the bohest of the creditors

However, the methods and procedurcs adopted for reschoduling .II"E
been controversial and the results have not been as expected by the debtors.”

The rescheduling of the cxisting debis are done primanly by two associalions
namely, Paris Club and Londos Club. Paris Club is an assocation of offical
croditors e, governments, [t s nol & logal body bul an ad hoc group of
western governments under the chairmanship of the French Treasury officials
who have boen mocling since 1956 to ronegotisie the debt of countrics
mmnm%wmwmamm
up of privete creditors

17. The proposed solutions for the debd burden could be summarired
being rescheduling, refinsncing and capitaliration ie, comversion of the

in the debtor country. It should be noted that the rescheduling
and capitalization of the interest have been the main debit relicl for most

to be of Hitle practical wae in Africa. The equity
to be wwapped for the debt are the equities of Siate-owned enterprises,
™ and which are mostly bankrupt. It
is most of the Stale-owned enlcrproes m faci, nod
even been able 1o cover running costs, let alone make profic”’

I8, Exporting more funds in the form of loans or as dircct forcign
investmen! has abo been termed as o solution. This, B & srgued, would
slimulaie the economy, by gencrating more export surplus. However, the
inflow of foreign investment has been so far subject to stringent rales and

eapecially in Africa. Even the Baker Plan under which, commercial
banks were to incroase their exposure by slightly more thap 2 per cent per
year was of little benefit 10 Asian-African countries. Commercial banks since
the Baker Plan contributed only § 0.2 billion th.ﬁmu, in contrast 1o their
contribution of § 1.8 billion to Lalin America.

COIEC Mand for Internailonal Developsseni, (99, p 15,

For & detsiled discussion op “Reschedubing Meaieres® adopied in Mesco, Sor, Enrigue
Comrn Tapia, “Movico's Dot Restraciuring®, Oafusisa Sosmin! of emwiadon Les, Yol
B o, 1, 1984

¥ S, AALLC Doc, XXVA, pp 3-8

Par deisils we = Kassn Hudes, *Co-ardianiion of Pars arnd Losidon Ol Reschedulings”.
New Feik Dbversiny Sopmal of Bivermsboinial Law ool Poliics, 198, Wl 0¥, Mo 3, pp
S-S,
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19. The countrics burdesscd with the mounting srrears of dold may find
dilicult 1o repay the debi in kecping with the scheduled forms and
inne. Factors ranging (rom balance of paymont difficaltics, 10 managing
their own internal resources, may resull in soch an unhappy posisinn. Mexico,
for cxample, in 1982 declared its (st umilateral morstonium on the debd
gerwcing process. Im osuch & case, i may become nocouary (0 roofganing
Hhﬂhuhddl;lkmmuhﬂmdﬂ:u-duﬂﬂ
: in be ‘rencgotisted of ‘reorganied” [rom lime o time

. Geacrally, “deb means any change or modification in
the § arrangement of an cailing debi. In other words, new repayment
jeyms and condilions are scttled in the Tight of mew realitios relating to an
existing debt. The “debt rescheduling imvobves the payments of principal
&ﬂhhnﬁhﬁlduh:ﬂﬂﬂimﬁuﬂh&'dd:ndﬁrmw
on a new ichedule.™ Functionally, debt relie! has & more wider application;
il inwolves “any deferment or cancellation of arrcars or of scheduled payments
'ﬁqhﬂmmwuﬂh:uﬂm‘“m reatructuring,”

;

on the other hand, B a form of debt receganization in which the entire
‘scheduole of fzation payments relating 10 an ing stock of dobt is
modified normally to extend the perind of repayment.™™ It should be noted
‘that ‘rescheduling’ will not in anyway minimise the burden of debt. It i,
in fact, a short tcrm measure in overcoming growih factors in the debtor
‘coundrics.

1. The of Parls Club (an nssoclation of official creditors Le.

o ) 10 countries applying for ihe rescheduling of official debi has
. been 1o treat debt problems us if they were essentially balance of
- paymenl problems rosulting from excess aggregsle demand, As in most cases
~of commercial debt rescheduling, debtor countries are required to reach
satisfactory agroement with IMF on Structural Adjustment Programme (SAP),
The rescheduling of debt when granted is limited to consolidating periods
E‘M the same length ss country's stand-by programme with
IMF, often, only for one year. The Paris Club proceedings, however, do
frusy the overall situntion such as the long-run dynamic cffect of o

y debt management relation 1o the evolution and the link boiween service
b and productive capacity of a debtor nation, The London Club,
hand, provides a forum for the rescheduling of dobts owed
el

Pescheduios deni service rome from wnder 5% of soual debi servdioe in
" -‘“ﬂ'lhm:mﬂ“]mmmhllﬂﬁlHMIw

Ag wuk negoimicd insuhang M countries la seves
{1980.86) § 320 billicsn wes renegoiisiud imvlving 52 counirses wad § 38 billion wa

“The Fars Clah, 19¥8-1907, Colibis Joumal of Tromssionsl Low Vol
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to the eommercial banks. It also insists on the same conditionalities, namcly,

agreement with IMF relating 10 Structursl Adjustment Programme and
ﬂhm@mﬂmmmm.mmmm

21. The debtor couniries nogotisting under Paris Club most be in »
situstion of “mminent defanl”. Such o situation arses “when a deblor country
W-ﬁm“ﬂr for ooc year in advance,

In addition, # s the perception of the credilor tha
is in the immineni Uhreshold of defoult and that he nceds the
aspect of debl rescheduling is the conditionality, that a

have an IMF sponsorcd/approved structural adjustment
as a pre-requisite for scquiring eligibility lor rescheduling. However,
such adjusiment programmes arc ed by a borrowing arran-
with IMF isvolving drawings in the upper tranches.

H-.Thﬂlﬂlmlﬂm ies pul forward by the IMF gencrally are of the
malure ™

:
i

1A
iagf!

]

(a) Liberalization of external trade and payments and in particular, the
removal of import controls, loreign exchange controls and other
protectionist measures;

(b} The removal of restrictions on the sctivities of foreign capital, such
a4 discrimination sgains forcign capiial, removal of Lmitations on
the transfer of profity

{c) The devaluation of naionsl currencies;

(d) The redociion of Siate subsidics for Tood, bealih and iransporision;

(e} Changes in budgetary policics intenaded 1o reduce direct snd indirect
taxes on compazics and to increase direct or indirect subsidics for
industrial outputs);

if) A reonentation of ational coonomic policy and development 1owards
increased promotion of production for export, with the concomitant
ncglect of arcas producing for domesiic demand consumplion.

(g) State intervention in the determination of wages and other incomes:™

9

‘The soermes include exporis of goods and servion, warkem’ renitiance, povain end offioal
inisalen, loan dishumsemesis foreign invesiment, horrowing from ibe IME, amd fareign
arbange reserver

Upper credis iranched matind borrowiags by & member of 3% of iis guoin e

dimwangs (m i firsl credit ranches @oo nal requare meananglul polay ofome Iy ik

mambar eowniry.

20 Pow a bowl erities evaluation of BT conditiomalities ser 1 Polkor Probal, Jergen Vheinnce,
ey Kreye, “The Cliobal Criss and Developing Oountrsea®, i ey guad (iroslyusont
UNECTAD, No 3, 198, Also see Willried Parg sand Ganthes Thole, 11 Pollviey aed
iheir Adverse Comseguencss [or Humen Rights s Balletn, IR @amsnbivg foF Pliastas
Mighte Mo, 1, 1986, pp. 184174

0 This canditicaslity costld ead 0 poltasl  (easbiliy. For taaspi. stan i Yossrsslan
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Parther, # should bc noted that while both Paris and Loadon clubs
work in tandem with the IMF, the debtom are provented l'j:m :;_:ﬂu;
collectively . For example, during the Paris Club procecdings while the croditors

collectively with greater cohesion, the debtor is made 1o face Lhe

p ol creditors unilaterally thos curtailing bargaining power o profect

country's interesis and priorities.

Rescheduling Agreerents

34, The rescheduling agreements are gencrally of rwo kinds, Th-n first
sot of agreements are among the sovereign States for their official and
olficially guaraniced loans, Such agreements (whether they arc original loan
uring oncs) are governed by the principles of pablic
law."! The second set of restrecturing agreements take place

borrowers and commercial banks arc governed gencrally by whal i known
'WWWE‘MM‘H::*?W
and technically dillicult process which ghe rise to cqually complex legal

E

25, The syndicated loans are advanced by a consortia of hanks maostly
M!inlhl"nnul‘ centres, such u‘l::w‘fmh anrrhu:'m
there are no gewernmental or intcr-governmental regula-
Hﬂiw“nh;ﬂhh means they are nol bound to ohscrve the
normal requircments or restrictions of banking. These consartia, for example,
do not observe certain critical requirements such as the reserve that a bank
keep in respect of its operations. Even the interbank transactions are
on very informally, adopting some times fexible methods 1o meet
large demand. Such operations could lead 1o disastrous situations in case
non-compliance by any one of them. The Eurcdollar Markei has its own
for catablishing the London-lnter Bank Offercd Rate (LIBOR) of
Interest which Nuctuntes periodically,”

= implemanied *price nae® so ui 1o fullil IMF condenastiy it Farod & seaere
“i—mm '..H_r.:rmuﬁ. deaih of Wi peoplc whd mone
WEE injured,

G‘*lhlﬁm#w“ﬂﬁ—-&m
(Oreams Publicstinn) 1967, pn §7.000 Masn, Refeciions os 8 Commesial Lae of
Nations™, Brivsh Fearhot Lass, Vol B, ™81
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.;:m'tﬂru:‘hnh:nlllpurpnlu behingd these consnriin hoans,
Firsily, pemsitsilat mobilizing more reserves; secondly, the proportionate
rmtﬂhmﬁ:rhﬂmmim.stphhmimd
through & mandate letter from a loan applicant authorising a bank to act
i the lend manager bank. At the same time the applicant sends a memorandum
giving detailed information on his economic and financial situation, The
mandate letter and the information memorandum then enable the lead bank
to invite other banks to participaic in the formation of a consortium. And
it estuablishes o separale legal relationship which is indepcndent of the loan
contraci between lead bank and the borrower.

Cuddelines For Rescheduling

27, The debt rescheduling and remegotiation process between soversign
debtom and their creditors has evolved into s highly spocialised and complex
practice. It should be noted that prior to 1973, sovercign States obtained
most of their credit from multilateral institutions such s the IMF and the
IBRD, fraom bilseral loans from other States, or from the sale ol bonds.
However, during the 1970 the combination of increased energy costs, aggressive
use of funds from private commcrcial banks, and the demand for credii

for development is and for financing the servicing of cxdsting debt
resubted In dramatic increase in external borrowing by developing countrics. ™

38, Further, in the 1980s the rocession in the dewelopment countrics
and an increase in the worldwide supply of petroleum contributed 1o decreased
demand for exports (rom developing countrics, reduction in the amount of

30, First of all, lhpmmilduhmmmmwrllu

employi expert anel isl in the proparst
Mﬁlﬁhﬂlﬁﬂl&:ﬁhﬂ“‘ﬂﬂfﬂm

m:ﬁ]liummq’llﬂﬂmhthtmdrﬂdnﬂj
e i-hn{li]thtlppli:ﬂriﬁynfwtwmmum
and (iii) the country's lack of sufficient personnc
spread throughout the workd.

Secondly, review of the data svailsble mﬁum‘_ﬁm:ﬂ
ﬂa:!;!fthlhilﬂhﬂﬂm#“ﬂlmﬂ_ intention of ds creditors
mﬂdﬁwﬁmdﬂnmﬁq{’h‘wnﬂ@#
-ﬂ..ﬂhnﬁqnil.irrtnr.ﬂhmﬂd rrhtmhmm“

and constitutional and political framework 1o detcrmine what legislative or
m-uhuﬂgh:mnrhimhﬂlthmthﬂuhphplld
ﬁmﬂlhmdﬂﬂwﬂlnmmm_
hq:_':muﬁ:ﬂimﬂmpirmﬁﬂuﬁpn&hlﬁnﬂ:hﬂm:ﬂlmmﬂ
h#mmmumdmmwa payment and

control systems o detcrmine the most practical way to siructure
fulure payments and promote internal compliance with the plan.

1), To prepare as comprchensie s proposal s possible before ap-

lhﬂ:m:mqt‘u:ﬁul is vital. In addition to the basic

' terms of a proposal, such as whether to requesl any additional

‘eredit, or better rates and repayment torms, three basic formulations
must be

=

(8) Clawes of Affected Debiors : This will depend on the view of available
hﬁﬂfﬁ#ﬂmﬂaﬂdﬂﬂdﬁﬂhﬂhlﬂhﬂ[thﬂﬂﬂmﬂ
ﬁ'mhpﬂﬂ!tﬂlhmﬂﬂhmﬂ“ﬂ“!ﬂ’l
single government agency or bank should act on behall of all




st I modifications, however, will

bank debis), public debt holders, and commercial bank

(c) Tipes of Affected Debt - One of the first steps in establishing the

a group of 10-15 of the banks with the largest expoaure in the
couniry a5 a sicering commitice to deal with the major issves and
1o act as lisison with the banks at large.

35, Initial megotistions will focus on the basic terms of 1

plan. , & summary of the principal terms of the debt reschedule
will be prepared. This will include, the definitioms of affecicd

B.  Grows Default Clause - It links together the various groups of lenders
by making it & defauh the rescheduling agreement if 3 default
occurs under any other agreement lo which the sovercign or any
governmental entity s a party. This clause requires that all lkenders
should be treated cqually.

detcrmines that a "Material adverse change” in circumstances
threatens the sovereign's activity 1o ropay its obligations.

Finally, it should bc noted that these nepotistions can take several

months. Agreements on the terms of rescheduling plans may have 1o be

reached after thoro consultations. All these
hntnnﬂ:ﬂlhelﬂnnﬂr ments of both sovereign debtors and

creditors so as to legalise renegotiated plan.

|

The rescheduling process is only o

u;--mm.ummw';“ﬁ;
causes such as decline or stagnation

jmport burdens, are fully addressd, the  debt problem s merely
and renewed negotiations become neccasary a year of Iwo later.
reorganisalion should have a longer perspective and
iﬁdhh@dinpmﬁhuﬁm‘uhmﬂhhnmﬂnﬂnﬂﬂm
measures can be implemented.*!

|
:
|
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of the welfarc of the concerncd. It is meccssary lo identify concrete
ﬁlﬂmmﬁﬁﬂhmmhdﬁﬁfﬂﬁﬁn
Such messures can be initialed for discussion and implementation through

3. It has boen suggested that the borrowers (ic. deblor developing
:“‘h}iﬂlndﬂmﬂmwﬂlmm
cxaming the implications of the overall context of the international credit
relations. The siudy relating 10 these issucs has already been placed before

AALCC. Further, it has boen suggesicd that a study of formulation of




li;ﬂﬁilwﬂnﬁuummddmmﬂmmurmgum |

of feture borrowings from both official and commercial creditors can also
be undertaken. In this regard, il & exremcly imporisn (o (ske into scoounl
the dilferences in the legal systems and regulatbons concerning the rescheduling
of debis in the debtor s well as in the crediior couniries so &% o formulsie
an scceptable.model. The present study has made am sttempt 1o outline
gencrally the procedures followed in the negotiation of “rescheduling agree-
ments”,

40, Further, as mentioned earlier, with the present high interest rates,
plunging commodity prices, increased exclusion of Alrican exports from the
markets of the indusirinlized world and persistent naiural calamitics, there
is no prospect of most Alrican couniries ever being able 1o pay their debis
in the forsccable future. By way of n possible solution, many including the
Warld Bank have recently suggested that the Alrican countrics may seek
from the creditor countries as well as the privile and muliilateral financial
institutions “a programmed gradual 1otal write-off of the debt® ™ Therclore,
the only effective solutions to the problem of the Alfrican debt, particularly
in Sub-Saharan Africa, are cssentially within the realm of political goodwill
of the major domor countrics rather than in any other debt reliel measure
such as rescheduling. The Alrican countries, however, must accept realistic
ccomomic restructuring s well s creating the mecessary political climate if
they are to expect debt reliel from these countrics.

M dypre, mo,p T,
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VII. LEGAL ASPECTS OF PRIVATISATION
i INTRODUCTION

1. At the thirtieth annual meeting of the AALCC held in Cairo in
April 1991, i was noted by the AALCC's Standing Sub-Commiltee on
International Trade Law Matters that in the economies of most of the
Member States of the ALLCC, public sector enterprises or undertakings
(PSEs or PSUs) played an important role and thal thelr economics were
dominated by such enterprises. Ii was further noted that in recent years,
various multilateral financial and monctary institutions had put pressurcs on
developing countries 1o go in for privatisation of these underiakings, making
it virtually a precondition for the grant of financial assistance and the extent
thereol. The Sub-Committes, laking note of these developments, requested
the AALCC Secrctarial to commence a study on the issues involved
in the matter of privatisation with the final objective of preparation of a

on mpects of privatisation in Asia and Alfrica. The principal

2. Since the preconditions, basic methods and procedures for privatisation
hhﬂlhﬂhﬂﬂdmmhmmﬂmmmmw L
view was expressed that it would be neccasary for the Scoretariat fird

1m




Discussions and Decisions Taken ai the Islamabad Session

d. Al the Islamabad Session, the matier was discuised in the Standing
Sub-Committee on International Trade Law Matiers,

&, The Assistant Secretary-General (Mr. Essam Abdul Rehman Mohamed)
while introducing the preliminary study on the topic (Doc. No
AALCCIXXX/Tslamabad/92/14) stated that the topic was included in the
work programme of the AALCC in pursuance of a recommendation made
by the Trade Law Sub-Committee at the last session of the AALCC held
in Cairo in April 1991 and the mandate entrusted to the Secretarial relsied
to studying the legal issues involved in privatisation with the final objective
of preparation of a guide on legal aspects of privatisation in Asia and
Alfrica,

6. Since the policy prescriptions, basic methods and procedures as well
the legal issues involved in privatisation were likely 1o vary from onc country
to another, the Secretarisl was advised that before it commenced & substantive
study of the topic, it shoold first collect the relevant information from the
Member Governments. Consequéntly, a questionnaire was prepared 1o facilitate
the Member Governments [0 lurmish the required miormation. Smos that
questionnaire was responded to only by the Governments of Singapore and
Thailand, it was difficull for the Secrctarist to prepare an indepth study.
Consequently, the study submitted 1o the present session was only » prcliminary
ont intended 1o facilitate the discussion and for indication of the direction
in which the Secrctarial must pursuc further work

9. The Sub-Commitiec cxpresscd s appreciatinn for the Goveramenis
of Singapore and Thailand for providing the information desircd by the
Scorctarist. The other delegations attending the Sub-Commilice asswrcd
the Sub-Commitiee that they would contact the concerned authorilics in
their respective Goveramenats and request them 1o furnish the information
as desired by the Secreiariar

10 The Represeniative of UNIDROIT sdvised that in addition 10 secking
information from Member Governments, the Scorctanal should alo take
inlo sconunt the privalisstion under way 0 Easl OGormany aa
well as in other Ststes of the Eastern Ewrope and assured 10 make available
10 the Secretarial some lferature in that regard. He also advised that since
il would be somewhat dillicull for the Member Governments to reapond 1o
the AALCC's questionnaire, it would be betier for the Sccretariat to request
the Member Goveraments to furnish relevant literature on thelr progammes
and texis of agreements on privatisation,

11. The Sub-Commitice noting that the topic of privatisstion had acquircd
immense importance for the countries in view of the far reaching
structural changes taking place in the global economy having an impact on
their national economics, decided 1o reguest the Plenary to une the Member
Governments which had not responded fo the Secretarv-Cieneral’t questionnaire
o do so at the earfien andior fumisth any relevani documeniation to the
AALCC Secretgriat.

13. The above recommendation was endorsed by the Plenary of the
AALCC,
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