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INTRODUCTION

The Asian Legal Consultative Committee, as it was originally called,
was constituted in November 1956 by the Governments of Burma,
Ceylon, India, Indonesia, Iraq, Japan and Syria to serve as an advisory
bedy of legal experts and to facilitate and foster exchange of views and
information on legal matters of common concern among the member
governments. In response to a suggestion made by the then Prime
Minister of India, the late Jawaharlal Nehru, which was accepted by all
the then participating governments, the Committee’'s name was
changed to that of Asian-African Legal Consultative Committee as from
the year 1958, so as to include participation of countries in the African
continent, The present membership of the Committee is as follows:

FULL MEMBCERS: Arab Republic of Egypt, Bangladesh, People's
Republic of China, Cyprus, The Gambia, Ghana, India, Indonesia,
Islamic Republic of Iran, lrag, Japan, Jordan, Kenya, Democratic
People's Republic of Korea, Republic of Korea, Kuwait, Libyan Arab
Jamahiriya, Malaysia, Mauritius, Mongolia, Nepal, Nigeria, Oman,
Pakistan, Qatar, Senegal, Sierra Leone, Singapore, Somali Democratic
Republic, Sri lLanka, Sudan, Syria, Tanzania, Thailand, Turkey,
Uganda, United Arab Emirates and Yemen Arab Republic,.

ASSOCIATE MEMBERS: Botswana, and Saudi Arabia.

The Commjttee is governed in all matters by its Statutes and
Statutory Rules. Its furictions as.set out in Article 4 of its Revised
Statutes™ are:

(a) To examine questions that are under consideration by the
International Law Commission and to arrange for the view of
the Committee to be placed before the Commission; to
consider the reports of the Commission and to make
recommendations thereon to the governments of the
participating States;

(b) To communicate with the consent of the governments of the
participating States, the points of view of the Committee on

*Revised Statutes came into force on _1:7Jan_u:1ry 1987
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inta_rnational legal problems referred to it, to the United
Nations, other institutions and international organizations;

{c) To consider legal problems that may be referred to the
Committee by the participating States and to make such
recommendations to governments as may be thought fit;

(d) To exchange views and information on matters of common
concern  having legal implicatons and to  make
recommendations thereon, if deemed necessary; and

{e) To undertake, with the consent of or at the request of
participating States, such other activities as may be deemed
appropriate for fuliiiment of the functions and purposes of the
Committee.

Sessions of the AALCC

The AALCC holds its regular sessions annually by rotation in the
various member countries. The Sub-Committees and Working Groups
appom{ed by the AALCC also meet during the inter-sessional periods as
and wnen necessary. The AALCC has so far met in twenty-six
Sessions. The first session was held in New Delhi (1957), second in
Cairo {1958}, third in Colombo (1980), fourth in Tokyo (1961) fifth in
Rangoon (1962), sixth in Cairo (1964), seventh in Baghdad,(T%S)
eighth in Bangkok (1966), ninth in New Delhi (1967}, tenth in Karach:
{1969), eleventh in Accra (1970), twelfth in Colombo (1971), thirteenth
in Lagos (1972), fourteenth in New Delhi (1973), fifteenth in Tokyo
(1 74), sixteenth in Teheran (1975), seventeenth in Kuala Lumpur
(19?&), e:g’n:eemh in Baghdad (1977}, nineteenth in Doha, (1978)
twentieth in Seoul (1979), twenty-first in Jakarta (1980), twentyj
second in Colombo (1981), twenty-third in Tokyo (1983), twenty fourth
in Kathmandu (1985) twenty-fifth in Arusha (19886) and’twenty-s%xth in
Bangkok (1987) . At the sessions, member countries are represented
by high level delegations which have included Chief Justices, Cabinet
Ml_n:stgrs, Altorneys-General, Judges and senior officials of the
Ministries of Foreign Affairs and of Law and Justice. A iarge number of
nen-member Asian and African countries, countries from outside the
Asian-African region, United Nations, its agencies and other inter-
governmental organisations are usually represented by their legal
experts In the capacity of observers at the AALCC sessions. Australia
and New Zealand have been accorded permanent observer status.

Reletionship with other organisations

As early as 1960 the AALCC had entered into official relations with
the International Law Commission which maintains such links with other
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regional organisations, like the European Committee on Legal Co-
operation and the Inter-American Juridical Committee. The AALCC also
maintains official relationship with the various United Nations organs
and agencies, such as the United Nations Secretariat, UNCTAD,
UNCITRAL, UNIDO, UNHCR, UNEP, ECA, ECE, ESCAP, FAO and IMO.
At its thirty-fiith session the United Nations General Assembly by its
Resolution 35/2 adopted on 13 October 1980 decided to accord
Permanent Observer status to the AALCC in view of the importance of
its work. As a result of these arrangements, the AALCC is invited to be
represented at all canferences and meetings convened by the United
Nations or its agencies in the field of law. The representatives of those
bodies also attend the AALCC sessions from time to time.,

Apart from the United Nations and its agencies, the AALCC also
maintains official relations with various regional organisations and
certain specialized inter-governmental organisations. These include the
League of Arab States, the Commonwealth Secretariat, the Hague
Conference on Private International Law, the International Institute for
the Unification of Private Law (UNIDROIT), the Latin American
Economic System (SELA), the Inter-American Juridical Committee of
the OAS and the European Committee on Legal Co-operation of the
Council of Europe.

Training Scheme

A training programme has been established in the AALCC
Secretariat since the year 1970 to offer facilities for officers of the
member governments to gain experience in research and handling of
international law problems by being attached to the AALCC Secretariat
for a pericd of six to nine months. The Commonwealth Fund for
Technical Co-operation (CFTC) offers financial grant to officers from
Commonwealth member governments in Africa to avail of this internship
pragramme. The scheme has so far been availed of by officers deputed
by the governments of Arab Republic of Egypt, Ghana, Irag, Nepal,
Nigeria, Republic of Korea, Syria, Tanzania, Uganda and Yemen Arab
Republic.

Overview of the work done by the AALCC

One of the functicns assigned to the AALCC at its inception was
the examination of guestions that were under consideration of the
International Law Commission (JLC) and to arrange for the views of the
AALCC to be placed before the Commission.

An equally important task entrusted to the AALCC was to consider
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legal problems referred to it by any of its member governments and to
make such recommendations to governments as it thought fit. This
advisory role of the AALCC was particularly important in its early years
as the newly independent States in the Asian-African region were faced
with many difficult problems having an international legal content and
were anxious to take a concerted approach on those issues and for this
purpose were keen to be guided by the views of an expert body
composed of the leading jurists of the region. As a result, at its
inception there were as many as twelve different subjects which the
member governments wanted the AALGCC to consider. These inclided
questions concerning Restrictions on the Immunity of States in respect
of Commercial Transactions; Extradition of Fugitive Offenders; Status
and Treatment of Aliens including the Question of Diplomatic Protection
and State Responsibility; Dual Nationality; Law of the Sea: Reciprocal

Recognition and Enforcement of Foreign Judgments in Matrimonial
Matters and Legal Aid.

By the time the AALCC held its third session in Colombo in 1960, it
was already in a position to make its recommendations on the question
of Diplomatic Immunities and Privileges on which a United Nations
Conference of Plenipotentiaries was due to convene the following year.
The AALCC's recommendations on this subject not only dealt with the
draft articles prepared by the ILC but included certain draft formulations
of its own. At the United Nations Conference on Diplomatic Relations
held in Vienna in 1961, the AALCC's recommendations on the subject
were officially circulated as a conference document, and some of its

recommendations were incorporated in the Convention that was
adopted at that conference.

For the next three or four years beginning with its Tokyo Session
held in 1961, the AALCC's programme of work followed a uniform
pattern. It continued to meet annually for a period of two weeks with the
participation of eminent jurists from member countries and was able 1o
make substantial progress on the subjects referred to it by the member
governments. The AALCC's recommendations on several of these
subjects were finalised and reports submitted. Among the various
subjects dealt with by the AALCC during this period, particular mention
may be made of its recommendations on the question of the Legality of
Nuclear Tests adopted at its Cairo Session held in 1964; the Principles
concerning the Status and Treatment of Aliens finalised at the Tokyo
Session in 1961: and the Principles concering the Rights of Refugees,
adopted at its Bangkok Session in 1966, which paved the way for the
United Nations Declaration on Territorial Asylum the following year. The
AALCC's recommendations on Legality of Nuclear Tests, which were in
the nature of a pioneering work, attracted the attention of the United

L —
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i and later of the International Cournt of Justice in t.he complaint
fr\lilztclionSefore it by Australia and New Zealand_ against Frglnce.
Recommendations were also finalised on the qu.estllon of Immunltylof
States in respect of Commercial Transac.tions; P.r|n0|ples for Ext.radmor;
of Fugitive Offenders; Free Legal Aid; . Arbitral Procedure; Dya
Nationality; Reciprocal Enforcement of Foreign Judgments, the S_ervpt_al
of Process and the Recording of Evidence among States, both.m Civi
and Criminal cases; and Relief against Double Taxation. In addmon, the
AALCC at its New Delhi session held in 1967 di;cugsed the merits of the
judgment of the International Court of Justice in the So_uth-Wehst
Africa Cases and the Status of South-West . Africa. The
AALCC also examined the ILC's work on the Lawlof Treahgs; the Law of
International Rivers; the Revision of the Umted Nations Charter;
Codification of the principles of Peaceful Cc-Existence; and the Law of

Quter Space.

A major change in the AALCC's programme of work an.d the method
of its functioning came about in 1969 when it was dec@ed that the
AALCC should, in additon to its adviso.ry role to its Imember
governments, assist its member States in the preparations _for
international conferences of plenipotentiaries convene_d by the Umt‘ed
Nations. The Vienna Conference on the Law of Treaties was the first
major law-making conference which was attended by a large numberDof
delegations from the newly independent States_ of Asia and Africa. Dr.
T. O. Elias, who was the Chairman of the Commmge of the Whole at that
conference and also the Chairman of the Afro-Asian Group, spggested
that the AALCC should prepare a study on some of the lmportam
questions and arrange for a meeting which would enable th'e Asian and
African delegations to have full and frank exghange of views on th.e
crucial issues on the subject. The Karachi Sessmn'of the AALCC held in
1969, on the eve of the second session of the Vienna anfererjce on
the Law of Treaties, was utilized for this purpose and the dISCIUSSI.OnS at
that session paved the way for the settlement of thle outstanding issues
and the successful conclusion of the Convention on the Law of
Treaties.

In December 1970, the United Nations General Assembily deC|d_ed
to convene the Third Conference cn the Law of the .Sea. A sugglestton
was made that the AALCC should take up this subject with a view to
assisting its member governments and other governmgnts of the reg;an
in the preparations for the proposed conferencg, haymg regard to the
significant role played by the AALCC in connection with the Conference
on the Law of Treaties. From then onwards, the Law of the Sea has
continued to remain a priority item on the AALCst programme of ws:r::
as well as the agenda of its annual sessions beginning with the twelft
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session held in Colombo in 1971. The AALCC Secretariat has assisted
its member governments and other governments in the region by
preparing useful studies and discussion papers. Apart from this, inter-
sessional consultations on a regular basis have been carried on
through meetings of its sub-committees and working groups.

Almost at the same time as the AALCC addressed itself to the
consideration of Law of the Sea, it was felt that it should also include in
its programme of activities consideration of legal questions in the fieid
of international trade and development in view of the establishment of
UNCTAD and UNCITBAL which were expected to take up on a long-term
basis the formulation of the international law and practice relating to
such matters. Official relationships were established with these two
bodies and a section in the AALCC Secretariat was created to deal with
international trade law matters.

Since the legal rules governing international trade had been a
product primarily of the industrial nations of Western Europe and
consequently oriented to safeguard the interests of their trading
communities, it became necessary for the Asian and African States to
take an active role in the examination and formulation of such rules
under the auspices of the specialised bodies of the United Nations. This
was paricularly so in the fields of shipping legislation, international
commercial arbitration and formulation of uniform laws in regard to
international trade transactions. The AALCC's work had, therefore, to
be directed towards preparation of studies and papers to assist the
countries of this region to play an effective role in the deliberations of
organs and bodies like UNCITRAL and UNCTAD as also in conferences
of plenipotentiaries that were being convened to draw up conventions or
codes of conduct regulating trade law matters. Work of this nature dealt
with by the AALCC and its Secretariat has been in relation tc the
Convention on a Code ot Conduct for Liner Conferences adopted in
1974, the Convention on the Carriage of Goods by Sea and the
Convention on Contracts for tae International Sale of Goods which have
been adopted at the plenipotentiaries Conferences held at Hamburg and
Vienna in 1978 and 1980, respectively. Preparatory work in respect of
the Convention on Liner Conferences had been undertaken by UNCTAD
and in respect of Carriage of Goods by Sea and Contracts for
International Sale of Goods by UNCITRAL.

Following a proposal that the AALCC should also take up specific
issues relating to questions which were of special interest to the region,
the AALCC undertook the formulation of model or standard contracts for
use in international transactions in regard to commodities and raw
materials which are primarily exported from the countries of the region.
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that most of the transactions in ”regard to su_ch
lctor‘r/:lrerlli)dift?eusn::iontinued to be made on terms and condmons{dr;xwr ugigy
trading associations and institutions in London and some O.-l 'e s:aVilg
centres in Western Europe. Such terms and conditions \.-,re: e 'z/]
weighted in favour of the Eurapean buyers and need_e_d to be 'r:_av};e 3ol
order to have more balanced contractual provisions v.é »{; we“er
effectively take care of the interests_of both the buyer an detsadin !
After five years of consultations with .the gov_emmems an ; thg
organisations of the region and the United Nations agenc.:ues“l‘lﬂedard
UNCITRAL and ECE, the AAL%C wa; i?le c:?h:'rvocl)\:]e f;onsblc‘tr;rms
ts. one based on F.O.B. an e AS. |
Z%Btnr:gbﬁé in respect of such commodities. The C.LF. modegls%on:r;c;
form was finalised after another couple of years of efforts in 1 ta o
AALCC's Jakarta Session. Steps are now being taken to pronlwo e ihe
use of these model contracts so that .they can gradua[!y replace
outmoded standard forms drawn up by private trading associations.

Another question of great importance to this. region was .to fmdt
ways and means by which disputes of a commerqal nature| a;rtsmgnc;:d
of trading and other types of private Iavy transactions could etsg i
expeditiously and through adoption of fair procedqres. It was no eA i
most of the contracts governing such transactions between Tions
African parties including govemment§ and governmental fc(;::_rporta:ES »
and the parties in other regions provided for settlement o 1§pu bitrgl
arbitration under the auspices of chanibers of commerce orhaIr =
institutions located in Western Europe_. ]t was foupd tha -
procedures adopted by some of these msmuhgns at times worke
inequitably for the developing cogntries, but their weakerhba;rrgb?tl:tlig?]
positions left them with no options byt to accept suc sl
clauses. The AALCC had made certain_ important recommen‘ aLlon Y
this regard which led to the formulation ot a Draft Mod“e e:\gf )
international Commercial Arbitration by UNClTR.AL.as well as .
establishment of two Regional Centres. of Arbitration, one |nd rutahe
Lumpur (April 1978) and another in GCairo (Jaquary 197_92(,_ Lénaid i
auspices of the AALGC. These Centres are the first of their lnf b
unigue in the sense that they represent an effort on the part ? ?tg i
of countries at an inter-governmental level, tg provide for Ehe irs umard
machinery for settiement of disputes on anllntegrated pattern lr: regare
to international transactions of a commercial ngturg. The Cenhrgs A
not merely envisaged to provide facilties _for arbitration undt:ar Ide_g;;ed
auspices but their principal tunctions [nf:?ude seve_ra| Irpat'tu[ions
objectives such as co-ordination of achvmes' _of nattlo'qa ;ﬂSId e
within the region served by the Centres, providing facnhtlgs or ? iad
arbitration as also in arbitrations held under the auspices O od
institutions; and rendering of assistance in the enforcement of awards.
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The Centres have started making their impact and a number of
agreements have since been signed that provide for settlement of
disputes under the auspices of these Centres. Formal agreements have
also been signed with the World Bank's International Centre for
Settlement of Investment Disputes (ICSID) for mutual co-operation and
assistance between these centres and ICSID.

Agreements have also been concluded for mutual co-operation with
several national arbitration institutions such as American Arbitration
Association, the Korean Commercial Arbitration Board, the Indian
Council of Arbitration, the Japan Commercial Arbitration Association.
the Indonesian Commercial Arbitration Board and national arbitration
institutions in Australia, Morocco, Spain and Jordan.

The AALCC has also taken steps to sponsor two Regional Seminars
jointly with the Secretariat of the UNCITRAL. The first Regional Seminar
was held in New Delhi during March 1984 on International Commercial
Arbitration; the second entitled "Asian-Pacific Regional Trade Law
Semina” was held in Canberra in November 1984 in association with the
Australian-Attorney General's Depariment.

Since its Jakarta Session held in 1980, the AALCC has embarked
on another significant venture i.e., the development of a legal frame-
work for co-operation amongst the member countries in the field of
industries in the context of realization of some of the objectives of the
New International Economic Order. It was felt necessary to identify the
content as well as the areas in which such co-operation was feasible
before developing a legal framework. As a follow-up of the Jakarta
Session, a two-day Ministerial Meeting on Regional Co-operation in
Industries was held in Kuala Lumpur in December 1980 with the object
of devising a possible pattern of regional co-operation in the economic
field, particularly in regard to industrialization. The important areas for
such co-operation were identified to be as follows: (i) Downstream
activities in relation to petroleum and gas including processing,
transportation and marketing; (i) Iron and steel and non-ferrous
industry; (iii) Engineering and machine tools; (iv) Energy other than
petroleum such as coal: and (V) Food and agro-industries. The
Ministerial Meeting was followed by a three-day meeting of officials for
in-depth consideration of certain specific issues indicated by the
Ministerial Meeting.

Another Ministerial Meeting held in Istanbul in September 1981
recommended that medium and small scale projects such as cement,
fentilizers and building material plants should be brought within the
framework of the required co-operation. The need was emphasized for
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exchange of information on industrial policies and pla.ns for indust‘nal
development as well as the relevant laws and reg_u|_at|ons concerning
investments in the region in order to promotg ]qmt-ventures. A!so
recommended was the preparation of general gyldelmes ona tentative
framework for co-operation in industrial projects which _cou'ld bef
applicable in collaboration arrangements as \{vell as organization o
training programmes in technical and managerial fields.

Progress has been achieved in the_ matter of exghange of
information on laws and regulations in Ihe.fneld of industry investment
opportunities as alsc on training faciiit_les. antgen me_mber governments
have so far furnished the required informgtlorj which hz_asl been duly
circulated. The preparation of draft guidelines fo.r joint venture
arrangements in the industrial sector has now been taken in hand.

Ancther step taken by the Committee towards promotion of the
economic co-operation was to bring together prospeptl\{e myestors and
representatives of its member governmen.ts in pericdic ‘dlalogues.as
practical means of promoting investments in the developmg countries.
The AALCC had arranged two such meetings in New York in 1984 and

1985.

AALCC'S Contribution to thg Commemoration of the
Fortieth Anniversary of the United Nations

Since 1982, the Committee's work supportive of the efforts of the
United Nations has proceeded in three directions, namely:-

() inclusion of certain items and topics under consideration of
the United Nations in the work programme of the AALCC;

(i  Assistance rendered to governments in th_eir consjderahon
of the agenda items before the Sixth Commrt.{ee' and some of
the topics in the humanitarian and economic.flelds through
preparation of briefs and studies by the Secretrait; and

(i) Strengthening of the United Natioqs through' promotion,
ratification and implementation of major conventions as.well
as through initiatives for improvement of functional
modaiities of the General Assembly and other organs
including the World Court.

Whilst the work in the first two areas have to be undertaken on a
continuing basis, the major work in the third area has been brought to a
successful conclusion in the course of the past three years.
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funct';;r:i(:ga:;: tt: tBe.CommiFtee’s initiatives in the improvement of the
s rr?odamizs g;tetzg NSa_txorr:s, attention was initially focussed on the
€ Sixth Committee and in promot; i
: in
use of the International Court of Justice. At a meeting ofg tt:: I‘gg:

Thirty-eighth Session of the General Assembly at the request of 76

T ! g
Secrer::ria;n:ﬁtm?d of Legal Advisers had recommended that the
' el ou _Prepare a study on the question of possible wider

' nternational Court of Justice under a compromise when the

mEhISS;éLLtnth;LdThe Secretariatl had accordingly prepared a study on
sonsideratinn ofnth P(r)esentgd it at the Kathmandu Session for
<l ozt -ommittee. The study focussed attention on the
preference to usin aclined by using thg Court or its speciaf chamber in
et Taior o thg ‘iﬂ: arbitral tribunals. In accordance with the
General Assemb| ® tathmandu Session the study was circulated as a

emoly document™* during its fortieth session in 1985 which

urpo i
prﬁ)a:;i;r: g;ethcoﬂoqumm Was to provide opportunities for indepth
e resoh:-:‘lr]avazgible procedure under the revised rules of the
INg disputes in matters referred i
. . und
tza;jgeregmetnts with special reference to hearing of cases by a <;ahrans:tpieee'afl
ourt at t'he request of the parties. The colloquium was chairedrt?y

International Court of Justice.
L
** A/40/682
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The AALCC Secretariat also prepared a study on "Strengthening

the Role of the United Nations through rationalisation of functional
modalities with special reference to the General Assembly". The study
presented an overall assessment of the functioning of the United
Nations over the past 39 years, focussing attention on certain specific
matters and issues. An open-ended meeting under the auspices of
AALCC was convened in September 1985 at United Nations
Headquarters to discuss the modalities for consideration of the
suggestions made in the study. Pursuant to the consensus arrived at
that meeting and at the request of 52 delegations drawn from all regional
groups, the study was circulated as a document of the General
Assembiy”. Further discussions took place in the meeting of a Working
Group which met in New York during April and June 1986 and prepared a
set of recommendations on the improvement of the functioning of the
General Assembly. That set of recommndations was rmade available to
the Group of High-level Inter-Governmental Experts to Review the
Efficiency of the Adminstrative and Financial Functioning of the United
Nations and was subsequently circulated as a document of the General

Assembly at its forty-first session.**

Report of the Twenty third, Twenty fourth and Twenty fifth
Sessions of the Committee.

The present Report contains a review of the work of the Committee
at its twenty-third, (Tokyo, 1983), twenty-fourth: (Kathmandu, 1985)
and twenty-fifth (Arusha, 1986) Sessions. There were as many as
thiteen items on the agenda for consideration before these three
Sessions. The Committee, however, was able to complete its work on
two of these items, namely, Mutual Assistance for the Service of
Process, Issue of Letters Rogatory and Taking of Evidence in Civil and
Commercial Matters and the Model Drafts on Promotion and Protection
of Investments. It also made substantial progress in regard to its work
on Exclusive Economic Zone - Optimum Utilization of the Fishery
Resources. The present Report contains detailed information
concerning these three items. On other items, brief notes have been
included to indicate the stage of progress and the direction of

Committee’s work in these areas.

* A40/726 and Corr 1, Annex.
“** AJ41/437.




LAW OF THE SEA

Introduction

The subject "Law of the Sea, including questions relating to the sea-
bed and ocean floor lying beyond the limits of national jurisdiction" was
included in the programme of work of the AALCC at the initiative of the
Government of Indonesia and had been under its active consideration
since its Colombo Session (1971).

In the initial stages the role of the AALCC has been envisaged to be
assisting its member governments through preparation of studies and
arranging in-depth discussion. Later, however, the AALCC emerged as
a global forum for a dialogue between the developing and developed
countries through participation of observers at the AALCC's Sessions.
The participation of high level experts from all over the world during a
period of ten years enabled the AALCC to play a major role. Some of the
concepts which found a place in the finally adopted Convention had
originated in the deliberations of the AALCC, namely, the exclusive
economic zone and archipelagic States.

The AALCC had followed the progress of negotiations before the
United Nations Sea-bed Committee and later at the UNCLOS Il itself. It
had first devoted itself to the consideration of issues such as territorial
waters, passage through straights used for international navigation, the
exclusive economic zone, the continental shelf, the archipelagic States
and fishery resources, since 1976, however, the AALCC mainly focus-
ed on issuas pertaining to the regime for the international seabed area.

After nine ysars of protracted negotiations the United Nations
Convention on the Law of the Sea was adopted on 30th April 1982. It
was opened fc- signature on 10 December 1982. The Convention will
enter into forze "welve months after its ratification or accession by sixty
States.

At the Tokyo Session held in 1983, the Law of the Sea was one of
the main items on the agenda. The discussions centred on a general
assessment of the 1982 United Nations Convention on the Law of the
Sea and it's future implementation. The AALCC Secretariat had
prepared a comprehensive Note analysing the implications of the
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various provisions of this Convention. In the course of the debate
several delegations stressed the need to ensure that the Convention
entered into force as early as possible.It was also pointed out that the
Convention constituted one integrated whole and did not admit of any
partial cr selective application. Some delegations emphasised that
pending entry into force of the Convention, states which had signed it
were expected to act in a manner that would not defeat its object and
purpose. A view was expressed that certain principles or rules
incorporated in the new Convention should be considered as binding as
customary or conventional rules of international law on all States
including those which did not ratify or accede to the Convention. The
other view, however, was that the Convention could neither have
general application after its entry.into force nor imply any binding effect
before its entry into force. It was explained that, to the extert the
Convention codifies the existing international law, it could loosely be
said to be binding on non-parties, not because such rules were
contained in the Convention but because it was already part of
customary international law.

Some delegations expressed their dissatisfaction over certain
provisions of the Convention. The delegations from landlocked States
were particularly unhappy with the stipulations o their rights and
interests in the Exclusive Economic Zone. A few others expressed their
concern regarding Part Xl| of the Convention relating to the Area.lt was
suggested that the AALCC should involve itself in assisting its member
States for implementation of the Convention in the areas such as
exchange of information and formulation of modalities and standards.

At the conclusion of the discussion, the Committee approved the
future work programme under the following broad heads:-

i) Steps towards ratification of the Convention;

i) Assistance to Governments;

i)  Undertaking of studies from time to time on specific matters
or issues of practical importance to member governments
for the purposes of the implementation of the Convention.

iv)  Assitance to governments in regard to the work of the
Preparatory Commission (Hereinafter the PREPCOM).

In addition, the Committee also decided that its future work would
include the question of practical implementation of the provisions of the
Conyention on landlocked States both in regard to the right of access
(Articles 124 to 132) as also their rights and interests in the living

fesources of the exclusive economic zones (Article 69 to 72) on the
Proposal of the delegation of Nepal.
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Following the recommendations of the Tokyo Session, the
Secretariat drew a programme of work which included preparation of
studies on the following topics:

i) Matters relatable to the work of the PREPCOM,;

ii) Delimitation of the Exclusive Economic Zone and the
Continental Shelf;

i)  Right of Transit for Landlocked States; and

iv) Determination of the Allowable Catch in the Exclusive
Economic Zone.

All the four topics had been placed on the agenda of both
Kathmandu and Arusha Sessions. A review of progress that has since
been made is given below:-

i) Matters relatable to the work of the PREPCOM

The Secretariat prepared and presented a paper before the Special
Commission 2 on Enterprise in March 1984 including the framework for
co-operative arrangements and joint ventures between pioneer
investors and the Enterprise. Discussions were held between the
Secretary-General and the Chairman of the Special Commission on the
Law of the Sea Tribunal concerning formulation of the Rules for the
Tribunal. Studies were also initiated on other items included in the work
programme of the Committee.

At the Second Session of the PREPCOM a proposal was introduced
by Austria suggesting the constitution of an agency (Joint Enterprise
for Research and Development) as a Joint Venture with the PREPCOM
to assist in preparing for the Enterprise. The Secretariat examined the
Austrian proposal and submitted its views on legal competence of the
PREPCOM to enter into contractual arrangements, including under-
taking of financial obligations in the context of the provisions of
Resolutions | and Il. The Secretariat paper was circulated among
member governments in July 1984 prior to the PREPCOM'S Geneva
Meeting.

At the Kathmandu Session, some brief comments were made on the
progress of the work of the Preparatory Commission during its first two
sessions. A view was expressed that the functions of PREPCOM had
been carefully and clearly defined so as to avoid any conflict with the
substantive functions of the International Sea-Bed Authority and the
Enterprise, its operational arm, under the relevant provisions of the Law
of the Sea Convention. It was pointed out that the activities intended in
the pioneer area were not co-extensive with the activities intended in
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No person shall carry or have in his possession or control
any explosives, poison or other noxious substance or
apparatus fitted for or capable of utilizing current, with the
intention of using such explosive, poison or other noxious
substance or apparatus for carrying out any of the
prohibited acts referred to in the preceding sub-section.

Any explosive, poison or other noxious substance or
apparatus found on board any vessel shall be presumed,
unless the contrary is proved, to be intended for such use.

Any person who acts in contravention of provisions of this
section shall be punishable (with imprisonment which may
extend upto one year) or a fine upto a maximum of
or both.

section 34- Possession of Prohibited Gear. etc.

Any person who uses for fishing or possess or has on board any
ishing vessel:-

a)

b)

any fishing net, the mesh size of which is less than the

minimum mesh size for the type of net prescribed in any
regulation made under this Act; or

any other net fishing gear or fishing appliance prohibited
under any regulations made under this Act; shall be
punishable with a fine upto a maximum of

Section 35-

Any person who lands, sells, receives or is found in possession of

any fish, knowing or having reasonable cause to believe them to have

been taken in contravention of the provisions of the preceding section
shall be liable to a fine not exceeding

Section 36-

Prohibition of Importation or Exportation of Fish or Fishery/Aquatic

Products.

No person shall import or export any fish or fishery/aquatic product,

whether adult or young, fry or fish eggs, tor propagation or for any other
purpose, without a permit obtained for the purpose and payment of
inspection and other fees.

tion 37- Po
ineg inspect, etc. ,

For the purpo
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PART IX
ENFORCEMENT

wers of Authorlzed Officers to stop, board

se of ensuring compliance with the provisions of this

Act, any authorized officer may:-

a)

b)
o)
d)

e)

Section
Arrest
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a)_
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examine any fishing stakes;

i nd take copies of any
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this Act or any regulations made thereunder.

i nd
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Territorial sea (c_>r X ‘
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e)

f)

9)
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permitted by the terms of any treaty in force, regional or sub-
regional arrangements.

enter any premises not used exclusively as a dwelling
house, in which he has reason to believe that an offence has
besen committed, or fish taken in contravention of such
provision are being stored and search such premises;

take samples of any fish found in any vessel or velicle
inspected or any premises searched under the provisions of
this Act; ¢

arrest any person whom he has reason to believe has
committed such offence;

seize any vessel (including itz fishing gear, furniture,
appurtenances, stores and cargo), vehicle, fishing gear or
fishing appliance which he has reason to believe has been
used in the commission of such offence, or in relation to
which the offence has been committed;

seize any fish which he has reason to believe have been
caught in the commission of such offence or are possessed
in contravention of Section 35;

seize any explosive, poison or other noxious substance or
apparatus which he has reason to believe have been used or
possessed in contrvention of Section 33.

A written receipt shall be given for any article or thing seized
under sub-section (1) and the grounds for such seizure shall
be stated in such receipt.

Any person arrested under the provision of this section shall
be produced before a Court within twenty-four hours of the
arrest if made on land or within twenty-four hours of the
arrested person being brought ashore where the arrest has
been made at sea.

Any vessel seized under sub-section (1) and the crew
thereof shall be taken to the nearest or most convenient port
and dealt with in accordance with the provisions of this Act.
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perishable Articles seized may
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Section 42-Non-liability of Authorized Officers
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of anything done or omitted to be done by

8Xecution of his powers an

d officer in respect
aith in the

d duties under this Act.

PART X
DINGS
OFFENCES, PENALTIES AND LEGAL PROCEE

Seéetion 43-Offences against the Act or Regulations 4o
' -t :
(1) Any person who fails to comply with the provisions ©
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Act or any regulations or rules made thereunder or acts i,
contravention thereof shall be liable to be punished unde,
this Act.

(2) If no specific penalty has been provided for the particular
offence, the person convicted of such offence shall be liabla
to a fine not exceeding _ for to a term of
imprisonment which may extend upto a period of

o, orto both.]

Section 44-Wilful Damage to Fishing Vessels, etc

Any person who causes damage to any fishing vessel, fishing
stakes, fishing gear, net or other fishing appliance in the ownership or
possession of another person, either wilfully or through gross
negligence, shall be liable to a fine not exceeding [or to
imprisonment for a term not exceeding a period of orto
both.]

Section 45-Destroying Incriminating Evidence

Any person who destroys or abandons any fish, fishing gear, net or
other fishing appliance, explosive, poison or other noxious substance
or any other object or thing with intent to avoid their seizure or the
detection of an offence against this Act or any regulations made
thereunder, shall be liable to a fine not exceeding [or to
imprisonment for a term which may extend upto or to
both.]

Section 46-Master llable for Offance committed on his
Vessel

When an offence against this Act or any regulations made
thereunder has been committted by any person on board a fishing
vessel, the master of such vessel shall also be liable for such offence.

Section 47-Companies and partnerships

Where any offence against this Act or any regulations made
thereunder has been committed by a company or by any member of a
partnership, firm or business, every Director or Principal Officer of that
Company directly connected with the activity or any other member of
the partnership on the person concerned with the management of such
firm or business shall be liable for such offence unless he proves to the
satistaction of the Court:

gaction 48-Compou
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52 ii no Forie\ture

claim under Section 49, finds that such an offence has been committed, ordered ove resulted in an

the Court, in addition to any other penalty that may be imposed:-
a)  may order that any fishing vessel (including its’ fishing gear,
furniture, appurtenances, stores and all cargo), fishing gear,
net, or other fishing appliance used in the commission of
such offence be forfeited and that any licence or permit
issued under this Act or any regulations made thereunder be

suspended for such period of time as the Court may think fit,
or be cancelled; and

b)  shall order that any fish caught in the commission of such
offence or the proceeds of sale of any such fish, any
explosive, poison or other noxious substance used in the
commission of such offence, any fishing net or other fishing
gear or fishing appliance possessed or carried an board any
fishing vessel in contravention of Section 33 be forfeited;
and

c) shall order, In the case of any offence against Section 34
that any fishing gear, net or other fishing appliance carried
on board the offending vessel, be forfeited.

Sectlon 51-Second or Subsequent Offence

In the case of any second or subsequent offence against this Act or
any regulation made thereunder:-
' the maximum penalty to be imposed may extend upto twice
the limit of the fine [or imprisonment] as prescribed for that
offence under the Act; and

ii) where the offence relates to a violation of Sections 33 and
34 of the Act, the Court shall order, the forfeiture of the
offending vessel (including its fishing gear, furniture,
appurtenances, stores and all cargo) unless it considers
that circumstances do not so justify

Sectlon 52-Disposal of things declared Forfeited

Any vessel (including its fishing gear, furniture, appurtenances, sto-
res and all cargo), fishing gear, net or other fishing appliance, explo-
sive, poison or other noxious substance, and any fish or the proceeds
of sale of fish deemed or ordered forfeited under 49, 50 or 51 shall be
disposed of in such manner as the Director General may think fit.
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PART XII
PROCESSING AND MARKETING

Marketing Regulation Schemes

(1) The Minister may, by regulation formulate schemes for
marketing of fish and establishment of fish markets in @
specified area of areas with a view 10 maintenance of supply

and distribution of fish in an equitable and orderly manner.

e provisions for regulating the

(2) Such schemes may includ
d area, the auctioning or other

janding of fish in the notifie
sale of fish and registration of dealers.

Section 61-Processing Establishments

n application being made in the

(1) The Director General may upo
person a Licence to operate a

prescribed form issue to any
fish processing establishment.

(2) The owner or operator who operates oOf causes to operate
any such establishment otherwise than under and in
accordance with the conditions of a valid licence shall be

punishable under this Act.

(3) The provisions of this section unless otherwise specified by
notification by the Government (Minister) shall not apply 0
any fish processing establishment where fish is preserved

solely by means of smoking of drying by traditional means.

and Regulation of Fish Processing

Section 62-Control
Establishments
The Minister, in consultation with the appropriate bodies OfF
jssue directions

authorities responsible for public health may
i ion of fish processing

concerning the location, CON$ ruction an

establishments and may require the inspection of the establishment
and fish products. Any such directions may relate also to establishing
quality standard methods of analysis and testing for fish and fish

products.

Section 63-Processor's Carrier Permit

The Director General may upon applicatio
issue a transport permit in respect of a vessel owned

n made for the purpose
or operated by
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any person engaged i
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g of fish and used :
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transport fish t
o the shore processing facility specified in the permi from all or any of the provisions of this Act or any regulations made
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B. Model Draft of an Agreement Relating to Foreign
Fishing In the Exclusive Economic Zone/Fisherjes
Waters of a8 Coastal State and Co—operatjon in  the

Conservation and Management of the Fishery Resources
Therein

Explanatory Note

The Model of a Draft Umbrelia Agreement concerning the fishing
activities by foreign nationals in the fisheries waters and/or exclusive
€conomic zones of g Co

assist member governments in thejr negotiationg concerning fishery

attempt has been made to put together in this Draft certain suggestions
which could form an appropriate basis for such negotiations.

The background on the basis of which the preasent Draft has been
Prepared is that gt Present many deve!oping countries have not been

conservation measyres. It has been observed in the course of
discussions in the Committee that there are certain states which had
been fishing in the waters now falling withing the Exclusive Economic in
this regard. Furthermore, foreign fishing in the Exclusive Economic
Zones would be carried out in “an orderly manner jf the terms angd
conditions on which such fishing would be permitted could be regulated
through bilateraj agreements. Such agreements would Pave the way for
mutually beneficial Co-operation between the Coastal State andthose
states with we|l developed fishing industries.
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HAVE agreed as follows:-
ARTICLE 1*

The Coastal State will, pursuant to the provisions of this agreement,
allow fishing activities within its fisheries waters/exclusive economic
zone by fishing vessels and nationals of the other state party subject to
its laws and regulations and/or terms and conditions as may be
established on the basis of the under-standing/agreement reached
between the two parties in the matter of assistance to be rendered to
the Coastal State by the other State Party and its nationals in the
development of the Coastal States fishing industry and co-operation in
the conservation and rational utilization of the fishery resources.

ARTICLE 2

The competent authorities of the States parties shall consult among
themselves with a view to determining the number of vessels and their
specifications (tonnage and size) permitted to operate during each
year, the allocation of catch (by species if desirable), the fishing areas
and other regulatory measures.

ARTICLE 3

The designated agency of the other State Party shall transmit
applications to the Government of the Coastal State for a permit for
each fishing vessel that intends to engage in fishing in the fishery
waters of the Coastal State pursuant to this agreement. Such
applications shall conform to the requirements set out in the laws and
regulations of the Coastal State. *

* It is envisaged that there would be a memorandum which would be annexed
to this agreement or a separate agreement which wouid incorporale the terms
and conditions agreed upon between the parties in the matter of assistance to be
rendered to the Coastal Stale by the other State and/or its nationals. Such
arrangement might include provision of service of experts and periodic
consultations between the appropriale government departments of the two
parties in order to assist the Coastal State in building up of its fishing industry.
It might be possible to include within such arrangements construction and
setting up of storage and refrigeration plants, a canning industry or a processing
plant for the benefit of the Coastal State fishing industry by the other State or its
nationals including associations of process or bodies corporate who are

permitted to fish in the fisheries waters. The assistance could also be In the
matter of marketing facilities for the fishing industry of the Coastal State.
Arrangements in regard to transfer of techneclogy in processing, storage and

: Eg(rﬁlana\ory Note to Article 3 4 '
e particulars which are normally required to be given in applications for
permits by foreign fishing entities are the foliowing:-
a) the name and official number or other identification of each fishing
vessel for which a permit is sought, together with the name and

feasibility of the fis
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ARTICLE 4

- isfi bout the technical
stal State upon being satisfied about
B hing activities proposed to be carried on an(_i t‘he
ability of the vessel for the purpose shgll_is's,ue a y;:ermu specifying
;-L.lelttaerlms and conditions upon which the permitis issued.

2. The Coastal State shall communicate to the other state party
the re(aslons inthe event of an application being refused.)

ARTICLE 5

Subject to the availability of facilities the Coastal Statg shtall ZI;?::

fishing vessels which have been _granted permits 1o 5

tc:\ei nated ports in accordance with its laws, 'regula\tlons raes

azinginistrative instructions for the purpo:e of purc;k;azlir:gcginéoiunp;%ted
i i i h other purpo

utfits or effecting repairs or suc j :

cv)vritg the fishing activities of the vessel as may be determined by th

Government of the Coastal State.
ARTICLE 6

The nationals and fishing vessels of the other State party %errpltt;ic;
to fish by virtue of this agreement shall not be entitled to catch ©
any of the species specified in Schedule I.

s of the awner and operator thereof; _ .
b ?:ed rginage capacity, horse power, processing 'equnpmtmt, t%gﬁi r?g'
) fishing geaf and such other inforamtion t‘r;z;atmg to the
‘otics of the vessel as may be requested, ! '
ghzggctﬁg]t?osno of target, specie and fishing ground in which the
i to fish; 1
d) \tlr?gS:rlnng:? gt fish or tonnagehoi ca\_c;h tlsl); ép:gg!es contemplated for
ing the time such permitis e * J )
e) ?hagho\éizinet;:gggin which and the season or period during which,
ishi d be conducted; )
f) Ssﬂi?lt:ﬁpgr]r?\;?;}\ as may be required under the laws and regulations
| State; and _ il
9) cs),fut:r? %?ha:rtarelevanl information as may be requested, including
desired transhipping areas. 2 )
* Explanatory Note to paragraph 1 9[ Article .
The terms and conditions on wh!ch a permi
issued may inter alia include the following:-

f royalties, charges and fees; :
g; ggég}eg‘f%sh ¢ consumption in the Coastal r?la‘lgé and
transzar of information and data regarding fisheries;

<)

t in respect of foreign fishing is

9 { i ces.
ticn of fishery resour il
a W%?\?yu ?Spg)rrtﬁ:?JTgre {(\i,ﬁd of fish is contemplated under an agreem

i i ight be used:
then the follgwing formulation mig 3
*This Agreement shall apply to the Fishery
(to be followed in each case by the nal
covered by the Agreement).

(say) of shrimp or tu‘na
mes of the various speciés
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ARTICLE 7 *

In exercise of its sovereign rights the Government of the Coastal

State shall determine annually, subject to adjustment when necessary
to meet unforeseen circumstances:

(a) the total allowable catch for individual stocks or complexes
of stocks, taking into account the conservation require-

ments, the harvesting capacity of the Coastal State and the
need to develop its fishing industry;

(b) the maximum permissible catch allocated to nationals and
fishing vessels of the other State party.

ARTICLE 8

The Government of the other state party shall ensure that in the
conduct of the fisheries under this Agreement: )

(@) the authorizing permit for each vessel is prominently
displayed in the wheelhouse of such vessel;

(b) appropriate position-fixing and indentification equipment, is
installed and maintained in working order on each such
vessel;

(c) designated Coastal State observers are permitted to board
any such vessel, who shall be accorded the equivalent rank
of ship's ofticer while aboard such vessel. The Government
of the Coastal State shall be reimbursed by the owner or
operator of such vessel for the costs incurred in the
utilization of Observers;

(d) the Master and crew of each vessel shall co-operate fully in

such enforcement action as may be undertaken pursuant to
the laws and regulations of the Coastal State;

(e) agents are appointed and maintained within the Coastal
State possessing the authority to receive and respond to
any legal process issued in the coastal state arising out of
fishing activities under this Agreement;

() all necessary measures are taken to ensure the prompt and

Some participants were of the view that this provision was not
necessary as it was covered by Article 2.

-
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adequate compensation of Coastal State cit_ize_ns for any
loss of or damage to their fishing vessels, fishing gear or
catch that is caused by any fishing vessel of the other State|
party as determined under the applicable laws of the Coasta
State;

(@) all data referred to in Schedule Il which constitutes zn
integral part of this Agreement shall be reponefj to t e_
designated representative of the Coa§tai State in accor
dance with the time frame referred to therein;

(h) each vessel upon entry into exclusive elconorr!lc
zoneffisheries waters of shall communicate its
location to the designated officer of the Coastal_ State each
day by a method to be agreed upon by cons.ultatlonlbetween
the two parties, until such vessel leaves the said zone;

(ij the owners or operatd'rs‘ of vessel shall make avallat?|e‘ to
the Government of the Coastal State the ggneral dtlascr_lptlan
of the equipment and methods to be'used |n_flsher|es in the
area as well as other relevant _|nformat|qn about r: ef
technology to be used for the detection, pursuit and catch o
fish in the area; and

() fishing vessels shall stow their fishing gear in such posmonl
as to conform to the laws and regulations pf the Coasta
State in the waters where they are not authorized to conduct
fishing activities.

ARTICLE 9

Each vessel permitted to fish by virtue of this Agreement s|ha||d<f(:;1]reriyr
an agreed number of trainees to be trained on board the vesse an'(orS i
salaries and other emoluments be paid by the owners or opera
the vessel.

ARTICLE 10

The fishing vessels operating in the area |pursuarzjt tggﬁ;?;:sli?ﬁi
i ith the laws and r
under this agreement shall comply with aws . C
CoastaI-Stat% as specified in Annex il reletx)tmgdmiﬁr ::Sllinzae'(gf ttrlr‘z \sll:;:‘f
H . . r e !
fish which may be fished for or retained on boara, ¥ :
' that may be used for any
the mesh size and types of nets and gears . i
ishi ivity i tter relating to or connecte
fishing activity in the area as well as any ma . : :
with ?he co:servation of the living resources In the area including

regulations for closed areas and closed seasons.
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ARTICLE 11

1. Where the fishing vessels or the owners or operators violate
the terms and conditions of any permit issued hereunder or
the provisions: 6f any laws or regulations of the Coastal
State, the Coastal State may impose appropriate penalty in
accordance with its |aws, regulations and procedures
including forefeiture of vessels, gear and catch; and order
suspension or cancellation of permit.

2. In case of seizure and arrest of a vessel or its crew by a
competent uuthority of the Coastal State, notification shall
be given promptly through diplomatic channels informing the
Government of the other State party of the action taken and
of any penalties subsequently imposed.

D Arrested vessels and their crews shall be promptly released,
subject to such reasonable bond or security as may be
determined by the competent authority of the Coastal State.

ARTICLE 12

The Government of the other State party shall co-opertate with the
Government of the Coastal State in order to ensure, by appropriate
measures, that its nationals and fishing vessels refrain from fishing
activities in the fisheries waters/exclusive economic zone of ‘the
Coastal State except in conformity with the laws and regulations of the
Coastal State and in particular that its nationais and fishing vessels
authorized to carry on fishing activities in pursuance of this agreement
comply with the provisions of the permits issued by the Coastal State.

ARTICLE 13

The Government of the Coastal State and the Government of the
other State party undertake to co-operate in the collection, compilatio'n
and exchange of scientific data and information required for the
purpose of management and conservation of the living resources off
the coasts of the Coastal State. The modalities for such co-operation
shall be settled by agreement between the parties.

ARTICLE 14
1. The Government of the Coastal State and the Government of the

other State party shall carry out periodical bilateral consuiltations
regarding the implementation of this Agreement and the
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development of further co-operation in the field of fisheries of
mutual concern.

This Agreement shall be approved by each Stgte in accordance
with its constitutional procedures. It shall enter into force through
an exchange of notes on a date to be mutually agreed upon
thereafter between the Government of the Coastgl Stale and thg
Government of the other party and shall remain in force until

uniess terminated sooner by either Government aft_er
giving notification of such termination _ months in
advance.

3. This Agreement shall be subject to review by the two Governments

two years after its entry into force and thereafter every two years
unless the parties otherwise agree.

4 This Agreement will be subject to the conclusion of a multilateral

treaty resulting from the Third United Nations Conference on the
Law of the Sea.)*

In witness whereof, the undersigned, being duly authorized by their
respective Governments have sig ned this Agreement. : ]
Done at on the 19 ,in duphca_te in the
English and languages, both equally authentic.

For the Government of For the Government of

i One of the participants considered the inclusion of this provision to be.
appropriate.
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C. DRAFT GUIDELINES FOR AN EQUITY JOINT VENTURE
ARRANGEMENT BETWEEN AN ENTITY IN THE COASTAL
STATE (GOVERNMENT UNDERTAKING, CORPORATION,
COMPANY OR INDIVIDUAL) AND A FCREIGN ENTER-
PRISE OR ENTITY

Explantory note

Equity joint ventures contemplate the incorporation of a company
which would undertake the main activities provided for in the
agreement. The company would be a national company of the Coastal
State and will be incorporated under its laws. The agreement would
basically follow the pattern of an agreement between the promoters of a
company but would have additional provisions concerning certain
assistance to be rendered by the foreign party in regard to technical
assistance, training programmes etc. i N

It would depend upon the administrative structure in the Coastal
State and its policies as to whether the development of fishing and
fishery industries should be in the public or private sector. The entity in
the coastal state which should be a party to the joint venture
agreement, whether state entity, government undertaking, corporation,
company or individual would depend upon the governmental policy. It is
unlikely that the Government as such would be a party to a joint venture

agreement, and in cases where the governemt itself is concerned

directly with fishing and fishery activities, such functions should be car-
ried out through agovernment corporation or a state agency. It is
contemplated that the foreign party with which joint venture arrange-
ments might be entered into would be one which has either some past
experience in fishing in the waters now encompassed within the
economic zone or a party which has in its possession the necessary
data and/or technical know-how and is ready and willing to assist in the
fishing activities and/or in the establishment of industries connected
with fishing, e.g. storage, refrigeration and processing plants, as also in
the marketing of fish and fish products even when a state agency or a
government undertaking is a party tQ a joint venture agreement, it would
be desirable to keep in perspective the distinction between the
regulatory and policy making functidns of the government on the one
hand and the contractual functions of a government agency on the
other.

It may be stated that the essential feature of an equity joint venture
from the point of view of the host country is the employment of foreign
capital and technology in its project whilst the interest of the foreign
party is basically to obtain an adequate return on its capital investment
and payment for employment of its technology.

v
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Equity Joint Venture

pralt e e In the Coastal State

C- t between an Entity {
-Arran%ﬁnr:'l‘:rr\\t Undertaking, Con:poratnon,_ Company ofr
(G‘ﬁziedual) and a Foreign Enterprise ofr Entity
In
DRAFT MODEL TEXT
This Agreement entered intoon _______————————————
petween e M el s e

(Coastal State enterprise)

o first party' and ———
heremaﬂerreferredto as the 'first party T

_7?;reign entity) ) 1
referred to as the 'second party’, Witnesseth as follows:

RECITALS

einafter
Whereas the Government of e — (Zi(r;ourage
referred to as the '‘Government') has declared its intention 10

the development of its national fishery lndust_ry wn:\ T,Z gSéﬁm?é
timum utilization of the fishery resources of its exc ufs el

Zgne in progressive stages (and in building up of plants tor perzﬂon

of storage, preservation and procesfsfing. of fish) trtonJgh co-op

with and assistance of nationals or entities in other states;

Whereas the Government has through i}s h!awséctr:l%g:ng;i t?;
ini i ifi here fishing
administrative orders specified areas W e
i i fishermen and has also
ertaken by its nationals and foreign T me nas
;Jt?: terms an‘é conditions subject to which fishing activities would be

permitted;

Whereas the Government has offered vav'\o‘us incentivest}nr:tsirla\:/hsé
regulations and policy declarations for.forelgn co!labc;ra:: e
fisheries sector in the shape of tax relief, exemption 1ro

duties, repatriation of profits and other relevant matters;

in
mple survey conducted by s —
Rt of the exclusive economic zones of

i as . _
e has identified the existence of stocks iylta?i:
for commercial exploitation which ‘has been 1o\\owecti. by undertaking
feasibility study and environmental impact assessment,

Whereas the second party has expressed its desire to collaborate In

ishi llied industries in
i t of a fishing and cher a
b in association with the first party and has agreed to

iti ut herein;
p‘ro_v“ide technical assistance on terms and conditions set ©
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And Whereas the Government has given its approval and consent o
the execution of this agreement (and has also given its assurance in

regard to the grant of facilities and assistance in the fulfilment of the
objectives of this agreement;)

PART |

1. The parties shall take steps to promote and bring into being a body
corporate to be known as which shall be
incorporated under the laws of

2. The objectives of the company to be established shall include:-

a) Organization and undertaking of fishing activities within the
waters of the exclusive economic zone of i

in
areas as specified by the Government;

b) To acquire technology, vessels, equipment and gear for the
purpose of fishing activities, employment of technicians,
experts and other personnel ;

c) To undertake research activities in regard to fisheries related
to the commercial operations of the company and to arrange
training programmes;

d) To erect, construct, maintain or arrange for shore facilities as

may be necessary for the commercial operations of the
company;

e) To undertake directly or through its subsidiaries the erection,
construction and establishment of storage, refrigeration and

processing plants for fish and manufacture of fishery
products;

f) To undertake or arrange for marketing of fish and fish products
for local consumption and export.

The authorized capital of the company shall be
its initial subscribed capital shall be
divided between

and
to be

_ . ordinary shares and
prefererice shares.

The first party hereby agrees to subscribe
ordinary shares in the company and the second party shall
subscribe ordinary shares. (The remaining shares
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shall be offered for public subscription.)

i on the Board of
3 nties shall nominate two persons i
7 E?(;t::tg:sth‘l?hgaManaging Director shall be appomtedtby agreeme
Efl;)arties'and be subject to approval of the Government.

that
o
orandum and articles of association of the company 10

t which shall be filed with the
days from

The draft mem .

his Agreemen

rmed are annexed 10 1 err i

t;)?{ee;c':strar of Companies at (place) within a period of
the execution of this Agreement.

Notes to Clauses 1t07

Wy ' s o

i he essential element in an equity pmt venture Is the formzra]:|cc)>tri1oro1 A

e d the agreement accordingly provides for pro G
2l R The incorporation of the company would take p‘aﬁntry
acomdf:wrlyé with the provisions of the local laws of the co
3?;; it is to be incorporated, namely, the coastal state.

]

i en the
specify the basic elements In the agreement betwe

promoters.

y

i ters would
as also its distribution. 1t is envisaged that the promo

i in agreed
subscribe to the entire .sh'are caplglael ?:) tzcemtceonr:wpﬁ:tney el c;gsmon
e Howriv:c:;ti:n I:f t‘l)wzszhares would be offered for %uti)::c
e genalltnn‘:ay be mentioned that the |aws.o.f many c:)ev?orgig%
SUbSC”ptllon- a limit in regard to equity partlc_lpahon hy s
Stat'es ‘l)aced the number of shares 10 be acquired by thTaws o
g:trltc\;n(at:eafgreign entity) would have to conform to suc

regulations.

F’edAcompany being on an
hareholding is not equal, the numbernc;fI
iR be based on the ratio of share cap!

tment of the Directors requires the approval

e e

o R et _———
* This provision is based on ;:he shareholding In the propo
\ing. In cases where
eDcilrL:aaétc!Psoto ge nominated by each p?rr‘ty may
contributed. ln some countries appo!
of the Government.




8. Thg second party undertakes to render all

10.

(v) The distribution of i
company law and the i
Nev i e

ertheless it would be desirable to incorporate a provision in the
h the general policy to be adopted by the

. d i ivi i
profits. The principles Coeclaranon Of aftidends and distribution of

set out, neerning the debt equity ratio shall also be

company in regard to
(vi)

(vii) The Operational activities b
objectives would naturally be

. Tegulations but it is econsi
‘provision in respect of th

th‘e'_ company in the acquisition of v

Where any vesse| or i
€quipment are 7
any party to this agreement or f L aiis or Purchase from

any pary, such hire or purcha
world market prices and on best prevailin

vesselor equipment purchased b
evaluation by an independent value);.the el §ubject -

_ or suitable
Purpose on terms and conditions to be agreed upcg>rl1J i;atr;‘t: zsart:gsr -

The second party shall make available to the company all relevant

ss*

A 3
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data in its possession or which may come into its possession
during the currency of this agreement concerning the stock in the
areas where fishing activities are contemplated. It shall also' make
its best endeavour to obtain such data from the fishery agencies in
the state of its nationality and where possible from other relevant
sources.

11. The second party shall make available to the company the ¢echnical
and managerial personnel required for operation of the company's
fishing fleet and other activities contemplated under this
agreement in the categories and on the terms and conditions to be
agreed upon between the parties taking into account the
programme for progressive introduction of local personnel at all
levels.

12. The second party shall arrange at its cost, suitable training
programmes for the technical personnel of the company

Number
not exceeding number per year in the second party's establishment
or in such other establishment as may be mutually agreed upon
with the company. It shall also assist the company in the
establishment of an appropriate training programme for the
company's personnel.

13. The second party undertakes to render assistance to the company
or its subsidiaries in the establishment of storage and refrigeration
plants as also in regard to plants for processing of fish apd
manufacture of fishery products. Where any contract for the
establishment of such plants*is entered into by the company with
any party to this agreeemant or with any company or firm affiliated
to a party to this agreement, such contract shall be entered into on
the best prevailing terms and conditions in the world market and at
competitive market prices. Any second-hand equipment purchased
under any such contract shall be subject to evaluation by an
independent valuer.

14. The marketing of fish and fish products intended for export shall be
undertaken by the second parly in accordance with the marketing
agreement as annexed to this agreement. The second party shall
assist the company in the development of its own marketing
expertise.

Notes to Clauses 8 to 14
(i) Whilst Part | of the Draft Agreement deals with promotion of a

national company, Part |l includes centain related matters where
the foreign party’s collaboration is deemed essential for fulfilment




(ii

(it

(iv)

%

(vi)
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(a)\fc (;:?Siggfdé\;esvgéstg‘es parlo%osed company. This relates mainly to
nd equipment on purchase or hi
arrangements for loans through which i o
B o oroio R g ic ve_ssels and equipment may
. S ata and technical expertise and traini
programmes. The obligations of th i gy
. ; e foreign party are set out in thi
gtaarttev%:mahllov\::ci):;d :?nstlltute the main consideration for a coastasl
' oreign entit ici [ ity joi
venture in the fisheries segtor. Aol ibelii 1
::1 l: foc;nmte\}g?usréhae case that the party from the developed country
' greement itself makes available the v I
equipment needed for fishin ' i pli i o
. g on hire with an option for purch
is necessary to ensure that whe 1 L
. n vessels or equipment a
tphuart(:htar:?]gagictaikeig onr: l;lre from the foreign party or i‘t)s afﬁliaterzz
vy ade on competitive prices and on best

I\zg‘iﬁeg i(t:ornﬁcttge difﬁcultffor a company incorporated in a deve-
arrange for loans or advances f isiti

vessaels and eguipment, it would b i A Gt
. ! o desirable to place a igati

on the foreign party to render assistance in the mattper. b5

ggi wet”h%:tgggﬂ;lsehs{ofor fer::}etring into joint venture arrangements

_ e ac n of data concerning the fish

without which fishing activitie s

tr . s on an appreciable scal

difficult. The foreign fisherme A
. n who had been i ishing i

the waters now encom ithi REF ey

! passed within the exclusive e i

in many cases are in possession of such d e

ata and if joint vent

arrangements are entered into with such i Sible

to acquire the necessary data. A N e R
_ 2CeS! . rovisio i

accordingly made in this agreement. g L PG Fiencl e

A difficulty experienced b i

f d by developing states is in

Lerglcmzaihaaﬁhmafnag.enal personnel. it is therefore necr:sgsaar?y Ig
e foreign party should arrange for th i

2ucl;_personnel to the extent necessary andgupon sughsteer:lr::sanoc;

e?nnplgyr?wz ma; Ioﬂslypetr)seoni%;eied " upon. However, progressive

. In a i

e categories shall clearly be kept

One of the important considerations t i
countrigs to enter into joint venture Zztr;?eazgr?r?t?hge;{e:?p[ng
sector is the need for establishment ot allied industries su<|:?1 i
regarq to storage and processing of fish. it might be difficult t a? |3
a foreign party with expertise in fishing which may have dir otl i
its possession the technical knowhow for preservatgc e
processing ‘of _ fish. Nevertheless foreign entities whicl:(})1n ac>r
engagecli in f|shlng have close connections or collaboration with thrz
companies which undertake such activities. It would therefore be
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reasonable to provide that the foreign party to this agreement
should render suitable assistance for obtaining collaboration in this
field. The foreign party would itself have a vested interest in
arranging for such coliaboration since it would be a substantial
shareholder in the local company which would undertake these
activities either directly or through its subsidiaries.

(vii) The training programme constitutes one of the main elements in

joint venture arrangements. Such training programme would be

facilitated if a certain number of trainees are taken by the foreign
party in its own establishments or establishments maintained by its
collaborators in other countries.

(vii) Marketing of fish and fish products constitutes another important
element. it would be reasonable to provide that the foreign party
should render assistance in this field.

PART Wl

Applicable Law
15. This agreement shall be governed by the lawsof .
(coastal state)

Duration and termination
16. (i) The first pan of this agreement shall be deemed to have been

performed upon the incorporation of the company and acquisition

of the shares by the respective parties. If within a period of 12
months the performance of Part | of the agreement has not been
completed, the entire agreement shall be terminated unless the
parties by mutual consent have agreed upon the extension of the
period of time for the performance of Part | of this Agreement.

(iy Subject to the provisions of Clause 1, Part Il of this agreement
shall remain in force for a period of ___ years and shall not be
terminated by either party except for breach of contract or upon
dissolution or winding up of one of the parties. The duration of this
part may be extended by aperiodof _ years by agreement of

the parties.

Force Majeure . o
17. Any failure by any of the parties to carry out any of its obligations

under this agreement shall not be deemed as a breach of contract
or default if such failure is caused by force majeure

Settlement of Disputes ; .
*18. Any dispute between the parties arising out of or in relation to this

agreement shall be settled by arbitration in accordance with the
provisions of the UNCITRAL Rules, 1976.

e arbitration may be held under the laws of the

it was suggested that th
he contract will primarily be in that

coastal state since the performance of ¢
state.
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D. DRAFT GUIDELINES FOR A CONTRACTUAL JOINT VEN-
TURE ARRANGEMENT BETWEEN AN ENTITY OF THE
COASTAL STATE (GOVERNMENT UNDERTAKING, COR-

PORATION OR COMPANY) AND A FOREIGN ENT
5o ) ERPRISE

Explanatory note

The Draft Guidelines for a Contractual Joint Ventre Arrangment
between an entity in the coastal state and a foreign enterprise or entity
havg been formulated on the premise that a developing coastal state
desirous of achieving the objective of optimum utilization of the fishery

" .resources in its exclusive economic zone would wish to encourage its

own.national companies or enterprises in the public or private sector to
obtgln assistance through joint venture arrangements with foreign
parties. There may be several variants in such contractual joint venture
arrangements both in regard to the scheme and sharing of profits. This
would depend upon what the parties may agree. The draft guidelines
have beer. prepared on broad general terms in regard to one possible
pattern of joint venture arrangements.

DRAFT MODEL TEXT

This Agreement entered into on ---------------=---- between ----------------—-—-
. (coastal state enterprise)
hereinafter referred to as the first party’ and-------------------- hereinafter

(foreign entity)
referred to as the 'second party’, Witnesseth as follows:-

RECITALS

Wheregs the first party is desirous of obtaining certain assistance
and_tech.mcal collaboration which the second party has agreed to
provide within the framework of a joint venture arrangement;

*Whereas a sample survey conducted by ~-----------me-emee- in -
------------------------ of the exclusive economic zone of
(specify areas;

had identified the existence of stocks suitable for commercial
exploitation which has been followed by understanding of a feasibility
study and an environmental impact assessment;

Wﬂ_greas the Government has declared its intention to encourage
Thls_ provisjon would be appropriate where a resource survey and a
feasibility study has been undertaken prior to the conclusion of a joint
venture agreement.
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the development of its fishery industry through collaboration with
nationals or entities, public or private, in other states and has in its
laws, regulations and administrative orders offered incentives for this
purpose;

And Whereas the Government has given its approva! and consent to
the execution of this agreement.

Notes on the Recitals

In most developing countries collaboration with foreign parties is
permitted only upon the approval of the Government'and to the extent
they conform to the Government policy. Foreign parties are usually
attracted to enter into joint venture arrangements mainly on the basis of
adequate resources being available. However, incentives in the shape
of tax relief, facilities for repatriation of capital are important elements
as also any assurance on the part of the Government that thgy would
render assistance in the execution of the project with ‘a View to
avoidance of administrative delays.

1. The parties hereby agree to undertake in collaboration with each
other fishing and other related activities in accordance with the terms
and conditions provided for under this agreement.

2. The fishing operations under this agreement shall be undertaken
in the areas specified in the Schedule to this agreement within the
waters in the exclusive economic zone Of ------enommoomesessoes in
accordance with the laws and regulations of the coastal state and the
plan of work agreed up on between the parties which is annexed to this
agreement.

3. The second party shall employ ----------- vessels Of ~---ee-emmnnmmmmmmes
(size and tonnage)

the particulars in respect whereof are described in the Schedule to this
agreement certified to be seaworihy by a recognized surveyor agreed
upon by the parties.

4. The first party shall have the option at the expiry of a period of
------------------ years to purchase one or more of the vessels provided by
the second party and employed in fishing operations under this
agreement at the written down value of the vessel/at the value to be
determined by a recognised valuer agreed upon by the parties.

5. The first party shall have the option to acquire on purchase or
hire, vessels other than those provided by the second party not exceed-

S
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e R of the size and tonnage for addition to the operational
(number). .
fleet.

Notes to Clauses 3,4 and 5

In"a contractual joint venture arrangment, it would be reasonable to
provide that some of the vessels to be utilized in fishing operations and
research activities should be provided by the foreign party. This
practice has been followed in several contractual joint venture
arrangements between parties in the United States and those in Latin
America. This would relieve the coastal state of a major burden of large
capital employment in purchase of vessels. Even if the vessels were to
be taken on hire, operational expenses will be heavy.

It is, however, possible that a coastal state may desire that vessels
should be purchased or taken on hire by its own entity or the national
company in order to progressively build up a fishing fleet and that the
operational activities of such vessels should be undertaken by the
foreign party. Since this will require a large capital outlay, it is
conceivable the coastal state might like to contemplate purchase of
vessels within or outside the framework of the joint venture agreement
in progressive stages.

6. The vessels employed by the second party shall fly the flag of the
state where it is registered/be registered in the coastal state and fly its
flag. °

Note to clause 6

It may be desirable to register the vessels provided by the foreign
party in the coastal state. This willdepend upon the laws and regulations
of the state concerned. However, experience has shown that it is
extremely difficult to change the registration of vessels in view of the
fact that vessels are often purchased under hire-purchase agreements
or mortgaged to banks and lending institutions who have given loans or
advances for the purchase of the vessels.

7. The second party shall be responsible for ensuring that the
operations are carried out in accordance with the laws and regulations
of the coastal state and the approved plan of work. The day-to-day
operation of the vessels employed in the fishing activities shall be
subject to the direction and control of the second party and the master
of the vessel shall be deemed to be its agent.

8. The second party undertakes that --------------o- of the crew

e
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members of the vessels employed in tishing including officers shall be
nationals of the coastal state whose terms of employment shall be
agreed upon by the parties.

Note to clause 8

It is necessary to provide that part of the crew members should be
nationals of the coastal state since this would not only offer
employment opportunities but facilitate transfer of technology.

9. The second party also undertakes to employ not less than -
--------- vessels for the purpose of carrying out survey operations
Araining within the fisheries waters on the basis of a programme
included in the agreed plan of work approved by the coastal state. The
second party shall accept on board such vessels and provide facilities
for persons from the coastal state to be nominated by the first party to
be associated in survey operations/training programmes which number
shall not be less than ----------- to be progressively increased to ---------- ;

Note to clause 9

Undertaking of research and training tacilities constitutes one of the
major objectives of joint venture arrangements. This provision has
accordingly been included in these guidelines.

10. The first party shall be responsible for obtaining licences and
permits that may be necesary for carrying out the fishing activities by
the vessels employed in the operations.

Note to clause 10

li would be reasonable to provide that the licences which are to be
obtained from the coastal state for undertaking fishing operation should
be responsibility of the local party.

11. The second party undertakes that a Register containing data of
catch shall be maintained by each vessel in the appropriate form and
manner prescribed by the coastal staje and that such data shall be
made available to the first party. The second party further assure. that
full information and particulars in regard to survey operations inciuding
the results of such operation shall be furnished forthwith to the first
party.

Note to clause 11

Obtaining of data concerning the stock and results of research
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programme carried out would seem to constitute one of th_e important
considerations for entering into joint venture arrangements. The dgta of
catch would give an indication about the breeding groun(_js, hab'n_s.of
fish and the species to be found in each area where fishing activities
are undertaken under such arrangements.

12. The entire catch shall be landed at the designated port or ports
of the coastal state as may be agreed upon between the parties from
time to time.

Alternative

--------------- percent of the catch shall be landed at the' designated
port or ports of the coastal state and the remaining portion shall be
trans-shipped to the vessels provided by the second party under the
joint supervision of both the parties.

Note to clause 12

It is conceivable to provide that the entire catch should be landed at
the designated port or ports of the coastal state. On the other hand it
has been the practice in some cases that a portion of the catch should
be landed in tha coastal state and the remaining portion should be
allowed to be taken by the foreign party for its own purposes. Whatever
arrangements is to be made weuld depend on the one hand upon the
needs of the coastal state as food for its own populations as also the
storage and processing facilities in the coastal state, and on the other

hand the interest of the foreign party in entering int.o the.arrangemems.
it may be stated that in some cases the main consideration of a foreign

party for entering into contractual joint ventures has been the pqssibility
of its being allowed to retain a part of the catch for consumption and

marketing in its own country.

13. The parties shall consult from time to time about the amount of
fish which should be sold in the local market, the quantity that shouid be
earmarked for processing and the amount that is to be exponed‘ in
conformity with the laws and regulations of the coastal state. The first
party shall make the necessary arrangements for marketing of that
portion of the fish and fish products that is tearmarked for the local
market. The second party shall make suitable marketing arrangements
in regard to the fish and fish products which are to be exported.

Note to clause 13

This cluase is closely linked with the provisions of clause 12. It
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would depend upon the arrangements that are made in regard to the
amount of the catch that should be landed and quantum, if any, which
the foreign party should be allowed to take for its own purpose.

14. The second party shall undentake to construct shore facilities
appropriate for use of the vessels employed under this agreement and
also for landing of the catch.

Note to clause 14

In some cases provisions are made for the foreign party to construct
shore facilities but it is not invariably the case. This is a matter for
consideration by each coastal state whether it would itself undertake
construction of shore facilities or whether assistance of the foreign
party should be sought in the matter.

15. The parties shall enter into arrnagements for construction of
storage and refrigeration plants for preservation of the fish at a place
not more than ----------- kilometers in distance from the designated ports
where the catch is to be tanded. The capital required for construction of
such plants shall be provided by the parties in the proportion of -
------- for the first party and ------------ for the second party. The second
party shall arrange for and/or provide the technology and the technical

personnel necessary for the purpose on terms and conditions which are
annexed to this agreement.

Note to clause 15

It would be useful to provide in a joint venture arrangement a
stipulation concerning construction of storage and refrigeration plants
because it is in this area that the facilities in most of the developing
coastal states are lacking. The construction of such plants is essential
in order to regulate supplies to ensure adequate price for fish and to
prevent loss or deterioration which inevitably must occur if the fish
could not be stored under proper conditions. The most appropriate
method in regard to construction of such plants could well be for the
local and the foreign party to share in the capital expenditure in agreed
proportions together with an undertaking on the part of the foreign party
to provide or arrange for the technology upon terms and conditions
Which may be incorporated in an annex to the agreement.

16. The operational costs of the vessels provided by the second
party including survey operations/training programme costs shall be
borne wholly by the said party. The operational costs of vessels
Purchased or taken on hire by the first party shall similarly be borne by
that party.

e
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17. The sale proceeds of the quantity of catch allowed to be
exported by the second party shall be retained by that party.

Alternative

The sale proceeds of the fish, which shall take place in the open
market and at competitive prices, shall be deposited by the party cr
parties undertaking marketing arrangements in an account in a recog-
nized bank or banks to be opened in the joint names of both the parties
which would be shared in such proportions as have been agreed upon in
the schedule of financial arrangements annexed to this agreement. A
bank guarantee or a letter of credit shall be furnished/ opened by the
party exporting the fish for the 2nproximate value of such export.

Notes to clause 16 and 17

The Expert Group considered that there could be possibilities of
working out several types of financial arrangements, for example, the
parties could agree that the profits after deducting the entire costs of
the operation should be shared between the parties in certain
proportions. Another alternative method was that the foreign‘party shall
meet the entire costs of the operation and give to the local party a
certain percentage of profits. In this connection it was mentioned by
way of example that in one joint venture arrangement, the foreign party
provided the vessel, equipment and gear and it was allowed to take
away the entire catch subject to its remitting 15% of the sale proceeds
calculated at prevailing market rates and furnishing a bank guarantee
for that amount before the fish was exported. Under this arrangement
the first party obtained the required licences, paid the licence fees,
arranged for the bank guarantee and met the wages of local personnel.
Another form of financial arrangement where both the parties provided
vessels for the operation was discussed. The Expert Group was of the
view that financial arrangements may depend at times upon the policy
of the coastal state such as whether its objective was to get the fish or
to earn foreign exchange. The Expert Group considered that the
financial arrangements would be such which ought not to give rise to
possibie disputes between the parties regarding the accounting of
expenditure or computation of profits and in this context clauses 16 and
17 were incorporated as being one possible example of appropriate
financial arrangements.

18. This arrangement shall be governed by the laws of -

19. This arrangement shall enter into force on == and
shall remain effective for a period of years there from and shall
be subjected to extension for a period of-—————— vyears by
agreement of parties.
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20. This agreement shall terminate on the dissolution or winding up
of either of the parties. The agreement may also be terminated by either
party upon giving of a notice which shall not be less than
1o the date of the proposed termination.

21. This a_greement has been entered into on the basis of mutual
trust and confidence between the parties and the rights and obligations

hereunder shall not be transferable by any party except with the
consent of the other party.

_22.. Any failure .by any of the parties to carry out any of its
obligations under this agreement shall not be deemed as a breach of
contract or default if such failure is caused by force majeure.

: 23. Any dispute between the parties arising out of or in relation to
this agreement shall be settled by arbitration in accordance with the
provisions of the UNCITRAL Rules, 1976,

It was suggested that the arbitration Fnay be held under the laws of the

coastal state since the performance of the contract will primarily be in that
state




ENVIRONMENTAL PROTECTION

Introduction

The topic "Environmental Protection” has been under consideratior
of the Committee since its Tokyo Session held in 1974. After conclusion
of the basic preparatory work of a preliminary nature and general
exchange of views at the Committee's Sessions held in Tehran (1975),
Kuala Lumpur (1976), Baghdad (1977) and Doha (1978), an Expert
Group Meeting was convened in December 1978 in order to identify
areas and issues where efforts were most needed for protection of the
environment in the context of the situation and the needs of the
developing countries in the Asian-African region. A programme of work,
which could be usefully undertaken by the AALCC to assist its member
government's was drawn up by the Expent Group and later approved at
the Committee’s Seoul Session held in early 1979. It was, however,
decided that having regard to the vastness of the subject to be
covered, the work should be undertaken in stages.

Another Expert Group which met in December 1979 recommended
that priority should be given to the question of protection of the marine
environment. These recommendations were subsequently endorsed at
the Committee's Jakarta Session held in 1980. Views were also
expressed that the Committee's work should be so organised as to
complement the activities of other major international organisations
engaged in this field with a view to avoid duplication and also to
harmonise the activities of the major agencies for the greater benefit of
the countries of the region. At the Colombo Session, held in 1981, it was
suggested that the Committee should accord priority to matters
concerning:

i) Promotion of ratification of or accession to some of the major
conventions in the field of marine environment, and

i) Regional Seas Programmes co-ordinated by the UNEP which were
relatable to the Asian-African region.

As a follow-up of the Colombo Session, the Committee's Secretariat
prepared a Siudy which, inter alia, set out a brief review of the major
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MO Conventions on prevention and co. trol of marine pqllutlon wnh a
view to promcte their wider acceptance by the States in the Asian-
Alfrican region.

Another Expert Group Meeting was convened in New Delli in July
1982, In that Meeting, besides a general review of the releyant IMO
Conventions In the field of protection of the marine en.w'ron'mgr_n,
atiention was focussed on the International Convention on Civil Lnaptllty
for Oil Pollution Damage, 1969 (CLC, 1969) and the International
Convention on the Establishment of an International 'Fur.d for
Compensation for Oil Pollution Damage, 1971 (Fund, 1971) since some
major revision to both these Conventions were already under
contemplation.

The Meeting also discussed in considerable detail the question of
accession to and ratification of the CLC (1969) and the.Fund (1971)
Conventions by the States in the Asian-Alrican region and tlhe
advantages that were likely to accrue 10 the States by becoming pailies
to these Conventions.

The Expert Group recognised that there were seyeral CIJorjventlo:\s
which directly or indirectly had a bearing on ques’.xgn re@tmg to_oxl
pollution, it was suggested that among the anventlons in question
there were three which were pariicularly crucial in this respect; namely
the International Convenion for the Safety of 'ife atSea.” 1974, the
International Convention on Standards of Trairwlng, Cemf!catlop and
Watchkeeping for Seafarers, 1978 and the Internaticnal Convention on
the Prevention of Pollution from Ships 1973, as amended by the
Protocol of 1978 thereto.

In respect of the first two of these Conven.ticns. it was suggested
that, while they did not directly deal with mann_e_pol!uﬂon: they were
nevertheless essential in any effort aimed at avo'dlpg pollu_tlon: 1he first
dealt in essence with the fundamentals of ship cjeSIgn, ship equrpmeht
and navigation, and the second set out minimum requirements In
respect of training, certification and  watchkeeping. Both were,
therefore, directly concerned with ensuring the safety of operation of
ships.

jat might perhaps prepare
Ik was suggested that the AALCC Secretaria .
packground documents in respect of the IMO Conventions so a;: tq help
dispel the concerns which still existed in the compgten} ministries of
many countries over the implications of participation n these
Canventions.
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The Meeting further took note of the fact that in recent years
poliutants from landbased sources have constituted one of the major
factors in marine pollution and that the UNEP had accerdingly attached
priority to combaling this source of marine polluticn. It recognized that
in the progressive stages of implementation of the regional seas
programmes in the Asian-African region suitable arrangements would
have to be worked out between the States concerned for prevention
and control of pollution from landbased sources and it would be
necesssary also for the governments to undertake supportive
legislations for regulatory and enforcement measures within thier

territories for effective implementation of any regional or sub-regional
arrangements.

The Meeting was of the view that whilst the relevant protocols for
establishing co-operation in emergency situations were being nego-
tiated, it would be desirable if pilot studies could be undertaken to
ensure speedy progress towards implementation of plans and prog-
rammes for combating emergency situatious. By way of illustration, it
was mentioned that such pilot studies could include identification of
risks in relalion to tanker routing, sensitivity of particular areas of the
coastlines, adequacy of existing organizational arrangements, availabi-

lity of equipment, and the use of aircraft for surveillance of oil and
control of operations.

At the Tokyo Session held in 1983, the Secretary~-General introduced
the Report of the Expert Group Meeting of 1982 and invited attention to
the recommendations made therein. The delegate of Bangladesh
expressed concern over the increasing threat of marine pollution in the
Indian Ocean region. While the delegate of Irag recognised the role of
Kuwait Convention in the protection of the marine environment, the
delegate of Iran regretted that it had not yet met with success. The
delegate of Indonesia urged to conduct further studies concerning
implementation of Part Xll of the Law of the Sea Convention on the
Protection and Preservation of the Marine Environment. The Committee
took note of the Report of the Expert Group and decided to convene
another meeting of the Expert Group to considéer matters concerning
the revision of the Civil Liability Convention of 1969 and the Fund
Convention 1971 prior to the IMO Diplomatic Conference scheduled to
meet in April-May 1984. It was also agreed that the AALCC Secretariat
would work in collaboration with the Government of Indonesia in the
future study of matters relating to marine pollution.

As a starting point the Government of Indonesia in collaboration with
the AALCC convened the Expert Group Meeting in Jakarta from 5th to
7th March 1984. The Jakarta Meeting heid extensive discussions on
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the various proposals put forward in the IMO and other fora in the
context of the revision of the CLC (1969) and the Fund Conventior
(1971).

Environmental Protection was nct included in the agenda of the
Kathmandu Session as the ESCAP had convened a Ministerial Meeting
on Environmental Protection around the same time.

At the Arusha Session, the Committee discussed the agenda item
Environmental Protection in conjunction with the item on Nuclear Free
Zone in Africa. The Secretariat had submitted separate studies on
those two items. As regards Environmental Protection, the Secretariat
study besides identiying the environmental problems in the African
continent in general, drew attention to the marine pollution in the East
African region in particular.

The study on "Nuclear Free Zone. in Africa” reviewed the
developments since the adoption of the Organisation of African Unity
(OAU) Declaration on Denuclearisation in 1964. While suggesting a
framework for an international convention on denuclearisation of Africa,
it examined the relevance of the Treaty for the Prohibition of Nuclear
Weapons in Latin America, 1967 and the South Pacific Nuclear Free
Zone Treaty 1985. Finally, it referred to the special situation arising out
of the attitude of South Africa in that context.

During the general debate some delegations welcomed the idea of
establishment of a nuclear free zone in Africa. One delegation called for
the liquidation of bases from the Mediterranean region as a first step
towards the creation of zone of peace in that area. Another delegate
while advocating creation of nuclear free zone in the Korean Peninsula,
urged the AALCC to evolve a suitable legal framework governing rights
and obligations of states in respect of nuclear free zones. The observer
for Australia elaborated the salient features of the South Pacific
Nuclear Free Zone Treaty. Another delegate referred to the International
Convection for the Prevention of Pollution from ships 1973 as modified
by the protocol of 1978 (MARPOL 73/78) especially its provisions
concerning "specified areas". He felt that since the Indian Ocean
provided the main route for most of the shipping relating to oil, it should
have been given better protection. He asked the Secretariat to examine
the possibility of suggesting a total prohibition of oil dumping by ships.
He also called for a ban or prohibition of nuclear waste as part of the
garbage that might come into Ocean. While endorsing the Secretariat
suggestion for the preparation of a study relating to establishment of
reception facility for the Eastern African region, he said that the
Secretariat should undertake a feasibility study concerning the

i




\ | ECONOMIC, SCIENTIFIC AND
| TECHNICAL CO-OPERATION IN THE
| USE OF THE INDIAN OCEAN

| The government of Sri Lanka by a reference made on the 29th May
/ 1981, under Article 3(b)" of the. Committee's Statues, had requested the
/ Commitee to jnitiate a study on the Economic, Scientific and Technical

| Co-operation in the use of the Indian Ocean and to inscribe the item on
y the agenda of the Committee's tweniy-third Session.

| The background in which the proposed study was contemplated had
‘ been set out in the Explanatory Memorandum annexed to the Referance
l in the following terms:

“The Indian Ocean is an area in which, more than in any other, the
interests of Asia and Africa converage. Lying as it does in tropical and
sub-tropical latitudes, it unites the two continents. The littoral and
hinterland States of the Indian Ocean share a common history of
colonial exploitation and today include some of the world's least
developed countries. It was in order to ensure to the Indian Ocean
States the peace and security needed for their economic development
that the idea of declaring the Indian Ocean a Zone of Peace was first
\ conceived. While these efforts proceed under the auspices of the
1

United Nations the Asian-African Legal Consultative Committee should
carry out a study of the ways and means of promoting economic,
| scientific and technical co-operation for mutual benefit among Asian
and African States, in the exploration, exploitation, conservation and

| rational use of the Indian Ocean and its resources. It is believed that a

\ l study of this nature would benefit not only the Indian Ocean States but

i

AALCC's membership as a whole".

By way of elaboraticn on the objectives of the proposed study, it was

! stated that the Convention on the Law of the Sea, adopted by the

' ’ United Naticns Conference on 30th April, 1982 after nine years of
protracted negotiations, had set in motion a new legal order for the

| oceans recognising exclusive rights and jurisdictions of the coastal
| states over the resources of the sea adjacent to their coasts and

“ Revised Statues, Article 4 /c)

o —
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extending to a limit of 200 rautical miles. Similzrly, the Convention had
recognised the right of each state in the resources of its continental
shelf which may extend upto a iimit 0i 550 miles or even beyond under
certain circumstances. The immense resource potential, both living and
non-tiving, if properly explored, exploited and conserved could help to
bring about vast improvements to the economies of the countries
bordering the Indian Ocean and the living standards of their poeple.
futhermore, in the areas of the ocean lying beyond national
jurisdictions, the discovery of polymetallic nodules had given rise to
mankind's hope of a common heritage in the wealth of the oceans in
concrete terms.

it was pointed out that whilst national efforts must constitute the key
in any programme for development, there would appear to be
considerable need for evolving a system of co-operation and co-
ordiantion of activities between the States of the region to reap the
optimum benefit. In the first place, the geo-physical characteristics of
the Indian Ocean made it practically impossible for any one State to
take effective measures by itself to gather accurate data about the
resources or for their conservation and protection as also in the matter
of preservation of the marine environment. Furthermore, in the
prevailing situation where the coastal states bordering the Indian
Ocean are faced with the shortage of capital, skilled manpower and
technology, it would be most conducive to evolve a system of co-
operation in which pooling of information, avoidance of duplication and
joint etforts on specific projects can be contemplated.

In accordance with the normal practice of the Committee, the item
was included in the agenda of the Tokyo Session held in May 1983 and
a priliminary study was prepared by the Secretariat for the purposes of
discussion. A brief outline of the resource potential of the Indian
Ocean, prepared on the basis of available estimates and data, was
included in the preliminary study. Mention was also made in the study of
the programme initiated during the past two decades by various United

- Nations Agencies in relation to the Indian Ocean and its resources such
as in the fields of oceanography, fisheries and protection of marine
environment. In this connection, the programme initiated by the
Intergovernmental Oceanographic Commission (10C), the Food and
Agricultural Organisation (FAO), the United Nations Environment
Programme (UNEP), the International Maritime Organisation (IMO), the
Economic and Social Commission for Asia and the Pacific (ESCAP) as
also the work of the Asian-African Legal Consultative Committee were
set out for information of member governments. The preliminary study
had also indicated the suggested modalities of approach for further
study of the matter. As a first step in the process, it was suggested to

. .
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have a broad exchange of vie i
‘ _ . . ws between interested gove
|dent|f)_l on a.tentatlve basis the field and areas where g svsrtr;rrr:\eggscé?
gﬂﬁr:ehronn rxfshtp;)iict:o?e tp<t)§,sibk;t In effective and practical terms
, ed out that after the basic inf i .
collected, it would be i i e h
ted, possible for the interested gov i
cuss in concrete terms the plans the modalities f . ernmer_ns e
felt that research, survey, collecti e e
. _ . , ion of data, and exchange of in -
gzcel will perhaps be the most important in the pregenc: stf:ggzaof
excr\::g;er;t{ ai?‘cfioknov‘v_ledge %f the Indian Ocean since collection and
_ rmation and data on a systematic basi
constitute a vital link in any plan for co i gl € Gk
co . -operation of training pro
joint action on management and conservati Sl ol
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may well be some of the matters o i g s
/ 3 n which co-operation might
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e convened at the invitation of a member i
_ . . _ overn
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feasibility of promoting co-operation between the Indian chaﬁ States

as also the fields and areas wh
ere programme for co- i i
to be most conducive. 3 b i

The Secretariat study was taken up for consideration
{/r:/frrkr_nal \é\/orklng Group during the Tokyo Session held in 1985?.YT:2
revislengandrOUIthad expressed. the view that it would be desirable to
consultationse _”c:rate the outline prepared by the Secretariat after
. concemedwiln t;r;efizzga:: aand etlgetncies %f the united Nations who

: next step in the pr

the subject before a governmental meetisg was czrﬁg?;;rl‘;::d?%'?:(rjrzla?r:
gt;r:ose _of such consultations was to provide governments with a
undét:,tral?:;tuga at;}out the plans anq programmes undertaken or tc be
15 il b)tl 't e cpngerned offices and agencies of the United
e prc,) ra::wnam their views about the methods of implementation of
AR t%at i es:nd the needed government action for the purpose. It
o .tgoo deal of the ground concerning the Indian Ocean and
i its resources mlght well be covered through a systematic

co-or inated 9ffort to implement such programmes under the
auspices of the United Nations. The recommendations of the Working

Group were later generall
_ y endorsed at the Plenary by th i
of Sri Lanka, India, Indonesia and Malaysia. g i

k. In accordance wﬁth the aforesaid recommendations, the Secretary-
neral consulted with the various United Nations Offices, organs and
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agencies, namely the Inter-governmental Oceanographic Commission
(10C), the Food and Agricultural Organisation (FAO), the Economic and
Social Commission for Asia and the Pacific (ESCAP), the United
Nations Environment Programme (UNEP), the Ocean, Economics and
Technology Branch (OETB), the United Nations Development
Programme (UNDP), the United Nations Commission on Trade and
Development (UNCTAD), the Economic Commission for Africa (ECA),
the Office of the Legal Affairs and the Office of the Law of the Sea, at
the United Nations Secretariat. A two day meeting was thereafter
arranged at the United Nations Headquarters in New York on the 17th
and 18th September 1984 for exchange of views on the subject at the
invitation of the Secretary General of the AALCC. The meeting was
attended by the representatives of the UNESCO, IOC, FAO, IMO,
OETB, UNDP, the Office of the Legal Affairs and the Office of the Law of
the Sea. After a general exchange of views, it was decided that the
various offices and agencies participating in the meeting would send
written memoranda about the programmes that are contemplated by the
various agencies in relation to the Indian Ocean.

At the Kathmandu Session, in the course of the discussions on this
topic, the delegate of Sri Lanka informed the Committee that his
government following consultations with various United Nations
agencies had decided to convoke an international conference on the
Indian Ocean in Colombo in the middle of 1985. The first phase of the
conference on Indian Ocean Co-operation in Marine Affairs was
accordingly held in Colombo in July1985.

This item was not included in the agenda of the Arusha Session.
The delegation of Sri Lanka, however, while referring to the out come of
the first phase of the Colombo conference expressed the hope that the
Committee would continue its close association with the initiative taken
by his Government.

LAW OF INTERNATIONAL RIVERS

INTRODUCTION

The subject "Law of International Rivers" had originally been taken
up by the AALCC upon two references made by the Governments of
lraqg and Pakistan under Aricle 3(b) of the Committee’'s Statutes”.
rag's primary interest appeared to be related to two basic questions,
namely:-

iy  Definition of the term "International Rivers;

ity Rules relating to utilization of waters of international rivers by the
States concerned foragricultural, industrial and other purposes not
connected with navigation.

Pakistan's primary concern also appeared to be with regard to the
uses of waters of international rivers, and more particularly, the rights
of lower riparians. One of the major issues which arose in the course of
discussions at the Ninth Session of the Committee held in New Delhi in
1967, was how far the rules developed and practised by European
nat.ions would be appiicable to the problems which arose in the Asian-
African regions having regard to the different geophysical
characteristics of the rivers and the needs of the people for varying
uses of the waters.

The Committee, at its Tenth Session held in Kagachi in 1969, took
note of the views and opinions expressed by jurists and experts on
various issues, the decisions of the Permanent Court of International
Justice, national courts and arbitral tribunals as well as the work
already done by such institutions and bodies as the International Law
Association and the Institute of International Law. It also considered
?he relevant provisions of treaties and conventions with regard to
inteinational rivers in Asia, Africa, Europe and the Americas. A Sub-
Qommittee was appointed to prepare a set of draft articles on the law of
international rivers,. "particularly in the light of experience of the
countries of Asia and Africa and reflecting the high moral and juristic
concepts inherent in their own civilizations and legal systems" for the
consideration at the next Session.

* Revised statues, Article 4 (c)
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Thereafter the matter was discussed at the Eleventh Session
(Accra, 1970), the Twelfth Session (Colombo, 1971), Thirteenth
Session {Lagos, 1972) and the Fourteenth Session (New Delhi, 1973)".
At the New Delhi Session, the Committee decided to defer consideration
of the item to one of its future sessions.

Subsequently, at the sugyssuun of the Government of Bangladesh,
the subject was placed on the agenda of the Twenty-third session of the
Committee held in Tokyo in May 1983. The matter for consideration at
the Tokyo Session was whether the topic should be taken up by the
Committee for further study ang, if so, what should be the scope of its
work taking into account the progress made by the International Law
Commission (ILC). In the course of the general debate, a view was
expressed that the resumption of the work by the Committee on this
topic would not in any way hamper the progress of the work in the ILC or
in any other forum. It was felt that the Committee should avoid any
duplication of work. A suggestion was made that the Committee might
prepare some guidelines for a regional system agreement for
discussion at the next session. At the conclusion of the discussions it
was agreed that a preliminary study should be prepared by the
Secretariat for further consideration at its next Session. It was also
indicated that the preliminary study should be undertaken with a view:
(i) to identity the areas which were not likely to be covered by a work of
the ILC and where it was deemed desirable that the Committee should
undertake a study; (ii) to examine the provisions of the Articles
provisionally adopted by the ILC and (iii) to submit a tentative
programme of work for consideration of the Committee.

At its Kathmandu Session, the Committee considered the Preliminary
Report and an outline on tentative programme of 'work' prepared by the
Secretariat. The Preliminary Report had inter-alia included a summary of
the progress of work in the International Law Commission; some general
comments on the Draft Anticles contained in the second report of the
then Special Rapporteur, Mr. Evensen; and had indicated the areas not
covered by the International Law Commission and had listed five areas
wherein work might be undertaken by the Committee viz.

i)  An examination of the draft articles after they are adopted by the
ILC and to furnish comments thereon for consideration of the

* For details see reports of the Eleventh, Twelfth, Thirteenth and Fourteenth
Sessions of the Committee, published by the AALCC Secretariat.
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Sixth Committee and possibly for a Dipiomatic Conference;

iy Development of norms and guidelines for the legal appraisal of the
validity or otherwise of any objection that may be raised by one
watercourse State in relation/regard to projects sought to be
undertaken by another watercourse Slate;

iiy Study of the matter relating to navigational uses of, and timber
floating in, international watercourse;

i) Study of other uses of international rivers such as agricultural
uses* economic and commercial uses** and, domestic and social
uses***, and

v) Study of the State practice in the region of user agreements and
examing the modalities employed in the sharing of waters of such
watercourses as the Gambia, Indus, Mekong, Niger and Senegal.

During the general debate there were few suggestions for the future
course of the work of the Committee on this topic. A view was
expressed that the Committee should decide its course of w_ork on the
subject keeping in view the exercise of the International Law
Commission in this respect and that a study of the navigational uses of
international rivers be made. On the other hand one delegation was of
the view that the rules relating to the navigational uses of international
watercourses were already well established and recognised ar'md
proposed that the Secretariat of the Committee shotild render |_ts
assistance to the International Law Commission for completing its
study. Yet another delegation suggested that the Secretlariat_sh.ould
undertake the preparation of a study based on certain pnnqp?es
including, inter alia, the equitable apportionment of waters; prph|t?|t|on
against activities causing appreciable harm to other riparians;
environmental protection and the pacific settlement of disputes.
Another suggestion was for the preparation of a study on the S.tgte
practice in the region of user agreements and the modalities

*

Irrigation, Drainage, Waste Disposal Aquatic Food Production,
Development of Fisheries. . .

Energy Production/Power Generation (Hydroelectric, mechamcal and
nuclear); other than Navigation; Waste Disposal; and Extractive . _

***  Consumptive {Drinking, Cooking, Washing, Laundary etc; Waste Disposal;
Recreational (Swimming, Sports; Fishing, Boating etc),

12]
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employed in the sharing of international watercourses in Africa’ and
Asia. One delegate was of the view that the Committee should defer its
work on the subject until after the International Law Commission had
concluded its work on the draft articles on the Non-navigational uses of
International Watercourses:” At the end of the debate there was,
however, no clear decision in regard to the future work of the
Committee.

For the Arusha Session, the brief prepared by the Committee was
restricted to monitoring the progress of work in the ILC. In the course of
the discussions a view was expressed that it would be appropriate to
reconsider the subject of international rivers in the light of the progress
registered in recent years. It was pointed out that whilst the ILC had
considered the subject from the viewpoint of the bilateral and
multilateral agreements for non-navigational uses of international
rivers, recent practices reveal the creation and functioning of
international commissions and organisations for the sharing of water
resources of such international rivers as the Senegal, Niger, Rio Moni
and La Plata.

One delegation proposed that the Committee could undertake
preparation of studies in the following areas:

i) Some guidelines for a regional and sub-regional agreement
concerning the establishment of International commissions and
the organisations for non-navigational uses of international rivers
in Asian-Afrian region;

i) Some characterisation, and if possible, revision of the provision of
the texts of ILC Part Il of Draft Anicles on the Law of Non-
Navigational Uses of International Watercourses provisionally
adopted by ILC in its work programme;

i) Some comparative exposition of law of ‘international commissions
and organisations concerning non-navigational uses of inter-
national rivers.

A view was expressed that the historic rights of a State to the waters
of an international watercourse and the principle of apportionment
according to a special agreement were non-controversial principles.
Another view was that it was for the co-riparian states to negotiate and
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agree upon what was beneficial to all of them.

At the close of the discussion, it was decided that the Committee's
Secretariat would continue monitoring the progress of the work in the
Internatibnai Law Commission.

—-—




STATUS AND TREATMENT OF
REFUGEES

INTRODUCTION

The item "Status and Treatment of Refugees" was originally taken up
by the Committee at the request of the Government of Egypt in 1964.
The deliberations at the Committee’'s Sessions in Cairo (1964) and
Baghdad (1965) culminated in the formulation of a set of AALCC's
recommendations concerning the treatment of refugees. These
Principles known as "Bangkok Principles" adopted at the Bangkok
Session in 1966, have been widely applied in the practice of States and
have also formed the basis of the UN Declaration on Territorrial Asylum
in 1967. Further, at the Accra Session in 1970, the Committee adopted
an Addendum to the Bangkok Principles.

[ ]

The item was again placed on the agenda of the Tokyo Session in
1983 at the suggestion of the United Nations High Commissioner for
Refugees (UNHCR). At that Session, after a general exchange of views,
it was decided that the AALCC Secretariat should prepare a preliminary
study on the principles of burden-sharing and state responsibility in
relation to the problems of refugees concentrating on the legal aspects
of the matter. Accordingly, the- Secretariat prepared a study and
submitted it for consideration at the Kathmandu Session.

During the general debate several delegations recognised that the
refugee problem was an international issue and it required efforts at the
international level to solve it. It was felt that the international community
should not only give humanitarian assistance in this regard but also
strive towards an approach to the fundamental resolution of the problem
and to prevent new exodus of refugees in any part of the world. It was
stressed that due regard had to be given to alleviate the burden on the
host state so as to avoid international disputes and strains. It was
suggested that voluntary repatriation could contribute towards a
durable solution of the problem. It was, however, pointed out that as a
prerequisite, conditions of peace and security must be created in the
country of origin to enable expeditious return of refugees to their
hearths and homes in peace and honour. A view was expressed that
burden sharing being a practical expression of the principle of

"‘.
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international solidarity had become the spring-board for international
action in favour of refugees. Another view was that the elaboration of
the concept of State responsibility might positively contribute to the
final solution of the problem of refugees. It was suggested that while
considering the question of Sate responsibility a distinction should be
drawn between refugees as such and those who were forcibly expelled
from their homeland ignoring humanitarian norms and in violation of the
1966 Covenant on Civil and Political Rights.

Finally, a suggestion was made to examine the legal framework for
safety zones that could be created in the home of origin so as to
encourage voluntary return of refugees.

At the close of the discussions, a consensus was reached that the
Secretariat should prepare another addendum to the Bangkok
Principies and submit the same for consideration at the next session.

For the Arusha Session, the Secretariat accordingly submitted a
further study dealing with burden sharing and a set of principles which
could be considered for adoption as an addendum to the Bangkok
Principles. Another topic which had been included in the agenda of the
Arusha Session in the context of the discussion on refugees was a
review of the internationa! conference on the situation of Refugees in

Atfrica held in Arusha in 1979 and the follow-up measures taken
thereon.

In the course of the general discussions, the Representative of the
UNHCR stated that the work of the Committee, especially in the
development and strengthening of the "Bangkok Principles" concerning
treatment of refugees had been of great importance in the promotion
and devlopment of international law. He considered that the 1979
Arusha Conference on Refugees was a landmark particuiarly in the
progressive develcpment of norms and principles relating to the
treatment of refugees and in the dissemination of awareness of the
special problems and needs of refugees. He said that several follow-up
actions had been undertaken by the' OAU in consultation with the
UNHCR. In his view, the 1979 Arusha Cenference and its follow-up
measures provided an example of a "regional approach” to refugee
problems. He felt that the approach, which had been successful in
Africa,could also be unaertaken in Asia. Further, on the question of
international solidarity and burden sharing, he recognised that from the
practice of States it was obvious that the international burden sharing
applied to all aspects of the refugee situations and took place at the
bilateral, regional and global levels. He stressed that such a practice
was firmly established and States should be called upon to continue
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and indeed improve their efforts in that respect.

Some delegations held the view that the status and treatment of
refugees was a complex issue with both political and legal dimensions.
Moreover, the massive exodus of refugees not only imposed heavy
economic and social burden on the international community and the
third world countries in particular, but also destabilised the international
situation.

One delegation drew attention to the problem of mass exoduses
caused by the natural and manmade factors. While recognising
international solidarity as a necessary condition for solving the
escalating refugee problem it was, however, stressed that international
solidarity and its two underlying concepts of State responsibility and
burden sharing would yield the desired result only when earnest efforts _
were made to identify and tackle the root causes of the refugee
problem. In his view the adherence to regional and international
covenants on human rights, respect for sovereignty and territorial
integrity of other States and implementation of various United Nations
resolutions against racial discrimination and violation of human rights
were some of the measures to prevent the arising of the refugee
situations. He feit that there was no need to create new organs to deal
with situations producing mass exoduses and the better alternative
would be to enhance the capability of the UNHCR in that respect.

Another delegate emphasised that the solution to refugee problem
could be found only when its source and adverse effects were identified
first. In his view, the term “"solidarity" had to be given a broad
interpretation, and should include economic assitance, non-
intervention in the internal affairs and concerted move to deal with the
racist regimes.

One delegation suggested that the AALCC Secretariat should
consider the problem of State responsibility and prepare a compre-
hensive study of the subject. Furthermore, it should also examine the
difference between the legal status of those who had become refugees
through their own volition and those who had béen illegally expslled from
their country. In his view, elimination of the root causes of th_e problem
of refugees such as presence of alien forces, racism, zionism, apar-
theid'and State terrorism was of great importance.

Another delegation while recognising the need to devise i_nsti.tutional
arrangements to implement principles of international solidarity and
burden sharing urged the AALCC Secretariat to study matters concern-
ing the proper forum and the modalities in that context.
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One delegation drew attention to the specific problem of involuntary
or forced situations of large inflow of refugees and suggested that the
Secretariat should study the legal issues concerning this problem.

Another delegate stressed the need for evolving such principles
which might result in effective burden sharing by the international
community and the international organisations in a manner of self-
working procedure of rendering assistance to the refugee receiving
states.

One delegation suggested that the Secretariat should prepare a
study on the establishment of safety zones for refugees or displaced
persons in their country of origin. It was felt that such safety zones
would create a lesser burden for the international community than the
exodus of refugees to neighbouring countries and their resettlement in
third countries. It was suggested that the Secretariat in initiating its
study might take into account the following general guidelines: Firstly,
circumstances under which safety zones might be established in the
home country of refugees or displaced persons?Secondly, who would
control the safety zones? Should it be under the management of
international organisations? Thirdly, what regime should be applied to
the safety zones? The minimum standard should be neutralized zone
where any kind ot fighting must be prohibited.

The Secreatry-General, while summing up the discussions, said that
the Committee had completed consideration of the topic "Burden
Sharing” and a draft report on the same would be submitted for
consideration. The draft report, however, could: not be finalised at the
Arusha Session and its adoption was deferred until the next Session.
As regards the topic of Itate Responsibility and the proposal
concerning the establishment of safety zones it was decided that the
Secretariat would prepare further studies for consideration at the next
session.

VIIl. MUTUAL ASSISTANCE FOR THE
SERVICE OF PROCESS, ISSUE OF
LETTERS ROGATORY AND THE TAKING OF
EVIDENCE BOTH IN CIVIL AND CRIMINAL
MATTERS




MUTUAL ASSISTANCE FOR THE
SERVICE OF PROCESS, ISSUE OF
LETTERS ROGATORY AND THE
TAKING OF EVIDENCE BOTH IN CIVIL
AND CRIMINAL MATTERS

Introduction

The topic concerning mutual assistance for the service of process,
taking of evidence or obtaining of information both in civil and criminal
matters had been undertaken by the Committee's Secretariat with a
view to preparation of the Draft for a regional or sub-regional Conven-
tion on the model of the Inter-American Convention on Letters Rogatory
(1975) in pursuance of the Committee's  decision taken at its
Seventeenth Session held in Kuala Lumpur in June 1976.

This was in the context of the need felt to promote judicial
cooperation as between the countries of the region in view of their wider
involvement in trade, commerce =.c .idustrial development in recent
years. Extensive investments had been made in the developing
countries of the region in projects of national importance by countries
both within and outside the region which have led to employment of
technicians and other personnel from the investing countries in addition
to vast movement of labour to the Middle East from overpopulated
areas. These increasing contacts made it incumbent that proper judicial
process should be available to facilitate protection of rights and
enforcement of obligations of the parties involved which could not be
achieved without adequate cooperation between the countries
concerned. It was felt that a beginning in this direction could be made
with the assistance being rendered in the service of process and taking
of evidence abroad as these were considered to be areas where it

might be relatively easy to achieve concrete results within a reasonable
time frame.

The Committee's Secretariat had accordingly prepared the draft for a
proposed multilateral Convention and this was placed before the
Twentieth Session of the AALCC held in Seoul in February 1979. The
Draft of the Convention dealing with civil and criminal matters was
further considered at the Committee's Jakarta (198C) and Colombo
(1981) Sessions. At the Colombo Session views were expressed by a
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number of delegations that it would be preferable to have separgte
drafts, one to deal with civil or commercial matters and the othe.r relating -
to assistance in criminal proceedings. The Committee also decided that
the two drafts when prepared, should be considered by an Expert Group
during the inter-sessional period.

The Expert Group which met at the Committee’s Secretariat in New
Delhi in August 1982 expressed the view that it would be preferab!e
initially to contemplate bilateral arrangements for mutual assistance in
judicial matters in order to promote contacts between the States of the
region which could eventually provide a solid basis for a mgltllateral
Sonvention on the pattern which had found acceptance in other
regions. The Expert Group accordingly prepared the drgfts of two model
arrangements for judicial assistance on bilateral basis-one related to
~ivil or commercial matters and the other on letters rogatory relatable to
criminal proceedings. The draft models were placed before the Tgkyo
Session of the AALCC in May 1983 where the matter was extensively
discussed.

The Plenary endorsed the approach of the Expert G_roup th‘at it would
be more productive at this stage to contemplate judicial assistance on
bilateral basis and comments were accordingly invited from me.mber
governments on the two draft model arrangements. The modality of
bilateral arrangements appeared to be generally acceptable to member
governments and the comments received from goyernmeqts on the
drafts were either of a drafting nature or related to technical -details. -

At the Kathmandu Session, it was decided that the draft model for
bilateral arrangements on mutual assistance for the gervi-';ﬂ »~f process
and the taking of evidence abroad in civil or commercial matters shquld
be finalised by an Expert Group in the light of the comments received
and that thereafter it be submitted to_governments as the -final reco-
mmendations of the Committee on the subject. There however, appea-
red to be some difference in views about the scope of the model
arrangements on letters rogatory relatable to criminal proceedings.

A Working Group with the participation of the Hagge Conference on
Private International law, the Commonwealth Secretariat, the League of
Arab States together with the representatives of ten gqvernmems met
at the Hague from the 24th to 26th June 1985 and finalised the draftio'f
the model bilateral arrangements for mutual assistance relatable to civil
and commercial matters.

The model text was thereafter examined and approved with some
changes at the Arusha Session. The rodel text as finally approved has

>
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been sent to member governments. It is felt that the member
governments might find the model useful in assisting them to negotiate
bilateral arrangements with interested governments. [t may be
mentioned that a country which is a party to a multilateral or regional
convention is not precluded in any manner from entering into bilateral
arrangements with countries which are not parties to such convention.
Indeed there is nothing in the AALCC draft model bilateral arrangement
which is inconsistent with the Hague Conventions or the Regional
Conventions in force.

MODEL FOR BILATERAL ARRANGEMENTS ON MUTUAL
ASSISTANCE FOR THE SERVICE OF PROCESS AND THE
TAKING OF EVIDENCE ABROAD IN CIVIL OR COMMER-
CIAL MATTERS

Preamble

The States Parties to the present Arrangements, desirous of bringing
about closer co-operation in the matter of mutual assistance for service
of process, taking of evidence and other related functions in aid of
judicial proceedings relating to civil or commercial matters,

Have agreed as follows:

CHAPTER |

General Provisions
Article 1
Use of terms
For the purposes of these Arrangements:

(@) Process: means any notice, writ, summons or any other type of
document, which is required to be served on a party or witness in
judicial proceedings relating to civil or commercial matters;

(b) Requesting State: means the State which requests the service of
process in the territory of another State or the State from which a
request to take evidence, obtain information or perform some other
judicial act emanates;

(c) Requested State: means the State in which the service to be
effected or the State in which the request is to be executed for
taking of evidence, or performing some other judicial act or
obtaining information;

:
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(d) Central Agency: means the authority which is empowered:

() 1o transmit to a Central Agency of the other Contracting State
requests or letters of request for the purpose of service of process
or for taking of evidence, or performing some other judicial act, or
obtaining of information, emanating from a competent authority of
its own State; and

(i) to receive and to take action on requests or letters of request
transmitted by a Central Agency of the other Contracting State.

Article 2
Scope of the Arrangements

1. The Contracting States undertake to afford each other, in
accordance with and subject to the provisions of these
Arrangements, mutual assistance with regard to service of
process, taking of evidence or performing some other judicial act,
or obtaining of information, by means of requests or letters of
request issued for the purpose, addressed by a competent
authority in one State Party to a competent authority of the other
State in civil or commercial proceedings.

2. Letters of request shall not be used for taking of evidence which is
not intended for use in judicial proceedings.

3. The expression ‘other judicial act' does not cover the issuance of
any process by which judgments or orders are executed or
enforced, or orders for provisional or protective measures.

Article 3

Execution of request or letter of request non-commitment
to recognition of the judgment

Execution of the request or the letter of request slhalll not imply
ultimate recognition of the jurisdiction of the authority issuing 1t or a
commitment to recognize the validity of the judgment it may render or to
enforce it.

Article 4
Central Agency
1. Each Contracting State shall designate or establish a Central
Agency through which requests or letters of request to the other

Contracting State shall be transmitted. Requests or letters of
request from the other Contracting State shall be received by the
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Central Agency which shall forward them to the competent
authorities in its own State for taking action.

Note: Federal States shall be free to designate or establish more
than one Central Agency and this paragraph would need to be adapted
accordingly.

2. Each Contracting State shall inform the other Contracting State the

name and address of the Central Agency (or Agencies) designated
or established in accordance with the provisions of this Article.

Article 5
Legalisation
The request or the letter of request shall be presumed to be duly
legalised in the requesting State when the same is signed and bears the
seal or stamp of a Central Agency.
Article 6
Language
1. The request or the letter of request and the appended
documentation shall be drawn up in the

language(s) or be accompanied by a translation into that
language/those languages.

2. The reply shall be prepared and transmitted in the language(s)
specified in paragraph 1 or be accompanied by a translation.

3. Any translation accompanying a request or a letter of request shall
be certified as correct, by a person qualified for this purpose under
the law of either State.

Article 7
Time-limits

The competent authority issuing the request may indicate a time-limit
for the service of process or taking of evidence, obtaining of
information or performing some other judicial act in the requested State.
The competent authority shall briefly state the reasons for establishing
such time-limit. The Central Agency of the requested state shall
communicate with the Central Agency of the requesting State if any

109

difficulty is experienced in adhering to the time-limit. The competent
autnority of the requesting State shall have the option to indicate a
further period of time for taking action on the request.

Article 8
compliance with the Arrangements

It the Central Agency of the requested State considers that the
request or the letter of request does not comply with the provisions of
the present Arrangements it shall promptly inform the requesting
Central Agency and specify its objections.

Article 9

Grounds for non-compliance with the request or the letter
of request

1. The execution of a request or of a letter of request may be refused
if the requested State considers that its sovereignty, security,
public policy or other essential interests (ordre public) would be
prejudiced thereby.

2. The execution of a letter of request may also be refused if:

(a) the execution of the letter of request does not fall within the
functions of the judiciary or any other competent organ of the
requested State; or

(b) the requested State considers that the execution of the letter of
request might prejudice the fundamental rights of any person; or
that the letter of request concerns information held in confidence
the disclosure of which is prohibited by law;

(c) [the Jetter of request seeks to obtain

() a statement from any person of the documents relevant to the
proceedings to which the request relates which are or have been in
his possession, custody or power; or

(i) the production of any documents other than particular documents
specitied In the request as being documents appearing to the
competent authority in the requesting Sate initiating the request to
be, or to be likely to be, in his possession, custody or power.] * or

(d) [the letter of request relates to taking of evidence prior to judicial
proceedings or in "pre-trial discovery of documents” as known in
the common law system.] *

In negotiating these Arrangemens Governments may choose to include either
Sub-paragraph (c) or (d) These sub-paragraphs cover the same ground i.e. they
ow the refusal of letters of request, issued in the context of pre-trial discoyery
documents, which seek to obtain testimony on, or production of, unspecified
ments (“fishing expeditions™).

_—b
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[Execution of a request or of a letter of request may not be refused
solely on the ground that under its internal law the requested State
claims exclusive jurisdiction over the subject-matter of the
proceedings or that its internal law would not permit the bringing of
the proceedings to which the request or letter of request relates.]

In any case in which the execution of a request or a letter of
request is refused, the Central Agency of the requested State shall
promptly inform the requesting Central Agency and state the
grounds for such refusal.

CHAPTER i

Service of Process

Article 10

Form of Request

1.

The authority competent under the law of the requesting State shall
forward a request for the service of process to its own Central
Agency for transmission to the requested State.

The request for the service of process shall be drawn up in
accordance with form 'A" appended to the present Arrangements
and the document to be served or a copy thereof shall be annexed
to it. The request and the document shall both be provided in
duplicate.

Article 11

Execution of request for service

1.

The authorities of the requested State shall effect service of the
process on the person to be served by any method prescribed or
permitted by its internal law.

Where the competent authority of the requesting State has
indicated any particular method of service, an endeavour shall be
made to comply with such request provided that the same is not
incansistent with the laws of the requested State.

-
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3. A summary of the document to be served, drawn up in accordance
with form 'C' appended to the present Arrangements, shall oe
served together with the document.

Article 12
certificate of the executing authority for service of
process

The Central Agency of the requested State or any authority which it
may have designated for that purpose, shall complete a certificate in
form 'B' appended to the present Arrangements.

Article 13
Costs

The requested State shall be entitled to be reimbursed by the
requesting State:

,

(a) the fees or charges paid for effecting service as authorised under
the law of the requested State; and

(b) the costs occasioned by the use of a special procedure requested
by the competent authority of the requesting State.

Article 14
Service of process by diplomatic or consular officers
A diplomatic or consular officer of a Contracting State may, in the
territory of the other Contracting State and within the area where he
exercises his functions, effect service of judicial documents upon his
own nationals provided no measures of compulsion be applied.
Articie 15
Servlcg of process by post and other modes”
Subject to any objection on the part of a Contracting State:
(@) each Contracting State may send judicial documents by postal

channels, directly to persons in the other Contracting State;

b = o .
\Mdlmal personnel, officials or other competent persons in a

;The Contracting Parties whilst negotiating may consider which of these modes,
any, are to be included in the bilateral Arrangements.
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Contracting State may effect service of judicial documents directly

through the judicial personnel, officials or other competent persons
in the other Contracting State; and

any person interested in a judicial proceeding may effect service of
judicial documents directly through the judicial personnel, officials

[fegal practitioners] or other competent persons in the other
Contracting State.

CHAPTER Il

Taking of Evidence

Article 16

FORM OF REQUEST

1.

The authorig or Judicial officer competent under the law of the
requesting State shall forward to its own Central Agency a letter of
request for taking of evidence or performing some other judicial act
of an analogous nature with the request to transmit it to the Central
Agency of the requested State. The letter of request shall be drawn
up in form 'D’ appended to the present Arrangements.

The relevant authorities in the requesting State shall ensure that its
formalities and procedures prescribed by its laws for the
admissibility of validity of the requests made in the letter of request
are fully complied with before taking any action under this article.

Article 17

Execution of letters of request

il

The authority responsible for the executidn of letters of request

shall apply its internal law as to the methods and procedures to be
followed.

However, it shall follow any special method or procedure specified
in the letter of request unless that procedure conflicts with the
internal law of the requested State or is impossible of performance
by reason of its internal practice and procedure or by reason of
practical difficulties.
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3, [If the requesting State desires witnesses or experts to give
evidence on oath, it shall expressly so state, and the requested
State shall comply with the request if its internal law does not
prohibit the same.]

4. In the execution of the letter of request, the authorities of the
requested State shall not require any person to give evidence in
respect of any matter where he has a privilege or duty to refuse to
give such evidence under the law of the requested State or of the
requesting State.

5. The requested State may transmit original or certified copies of
records or ducuments requested.

Article 18

Notice to the requesting authority regarding time and pla -
co of the execution of the request

1. On the express request of the requesting authority the requested
State shall inform that authority of the time when, and the place
where, the proceedings will take place. The requested State shall
endeavour to send such information directly to the parties when the
authority of the requesting State so desires.

2. The officials designated by the requesting State and panie§
concerned may be present or be represented at the proceedings, if
the same is not inconsistent with the internal law.

Article 19

Application of the measures of compuision by the autho -
rity

[In the execution of the letter of request, the requested authority
shall apply appropriate measures of compulsion in the instances and to
the same extent as are provided for by its inernal law.]

Article 20
Costs

1. The requested State shall be entitled to be reimbursed by the
requesting State:

(8 the fees or charges paid to experts, witnesses, interpreters or any

y
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other person as authorised under the law of the requested State:
and

{b) the costs occasioned by the use of a special procedure requested
by the competent authority of the requesting State.

2. [The requested State whose law obliges the parties themselves to
secure evidence may, after having obtained the consent of the
requesting Central Agency, appoint a suitable person to execute
the letter of request. When seeking such consent the requested
Central Agency shall indicate the approximate costs which would
result from following of this procedure. If the requesting Central
Agency gives its consent the requesting State shall reimburse the
costs incurred; without such consent the requesting Sate shall not
be liable for the costs.}

Article 21
Taking of evidence by diplomatic or consular officers

1. A diplomatic or consular officer of a Contracting State may, in the
territory of the other Contracting State and within the area where
he exercises his functions, take the evidence of nationals of his
home State in aid of proceedings commenced in the courts of that
State, without application of any compulsion.

2. If an attempt to obtain evidence in the manner provided for in
paragraph 1 of this Aricle fails, it shall not prevent a letter of
request being subsequently sent to the Central Agency of the
requested State in accordance with Aricle 16 of these
Arrangements.

Article 22

Taking of evidence by commissioner

The Commissioner appointed by a judicial authority in a Contracting
State to record the evidence of a witness or expen, for the purposes of
proceedings pending before it, may take such evidence in the other
Contracting State, provided a competent authority of that State has
given its endorsement or authorisation on the warrant of commission
and subject to such terms and conditions as may be specified in the
endorsement or authorisation.

P T
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CHAPTER IV

Request for Information and Documents

Article 23
Request for Information on laws and regulations

The Contracting States agree to furnish each other with .information
on their laws and regulations relating to civil or commt_arcual matters,
both substantive and procedural, whenever a request Is made by a
Contracting State.

Article 24

Requests for judicial records

1. Upon the request made by a judicial authority of the requesting
State transmitted through the Central Agency, extracts frpm and
information refating to judicial records shall be made available to

the same extent and in like manner as these are available as
between the judicial authorities inthe requested State.

2. The requesting authority shall specify the purpose fgr which the
extract or information referred to in paragraph 1 is required and may
not use such extract or information for any other purpose.

3. If compliance with any request made under this Article involves.

expense for the requested State, it may obtain reimbursement of
such expense from the requesting State.

CHAPTER V

Final Provisions

Article 25

Entry Into force of the Arrangements

1. [The present Arrangements shall be subject to ratification]

2. [The Arrangements shall enter into effect days
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after the date of exchange of instruments of ratification and shall
remain in force for a period of years]

Article 26

Other international agreements, practices or arrange-
ments

Except as may be specified herein, nothing in these Arrangements
shall affect existing or future bilateral or multilateral agreements,
practices or other arrangements between the Contracting States which
relate to matters dealt with in these Arrangements.

Note: If certain existing bilateral or multilateral agreements,
practices or arrangements are to be replaced or superseded, in whole or
in part, and those agreements or arrangements so permit, this should
be specified in a second paragraph to this Article.

Article 27

Difficulties arising in operation of the Arrangements to be
settled through negotiation

Any difficulties which may arise between Contracting States in

regard to the interpretation or application of these Arrangements shall
be settled through negotiation.

Article 28
Revision of the Arrangements
At the request of any Contracting State, the State Parties shall enter
into negotiations with a view to examine the provisions of these
Arrangements and to consider the advisability of a revision or of an
enlargement of the scope of these Arrangements.
Article 29
Denunclation of the Arrangerments
Either Contracting State may denounce these Arrangements by
means of a notification communicated to the other State Party.
Denunciation shall take effect six months after the date of receipt of

such instrument of denunciation.

Note: The Committee decided that the provisions in regard to which
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some differences of view had been expressed should be plgced within
square brackets [ ] so that the governments may give special
consideration to those articles whilst negotiating agreements.

APPENDIX

The delegate of Pakistan suggested that the following articles be
included in the draft:

Provisions relating to equality of treatment in judicial
matters

Article X

The nationals of a Contracting Party shall, in the territory of the other
Party, be entitled to legal protection for their persons and property and
to bring actions or defend themselves u_nder the same conditions,
including charges and costs, and shall enjoy the same rights as the
nationals of the other Contracting Party.

Article Y

The nationals of a Contracting Party resident in the territory of the
other Party shall not be constrained to effect any payment as s.ecurlty
for court costs which the nationals of the other Party are not obliged to

deposit or pay.
Article Z

The nationals of a Contracting Party shall, in the territor){ of the other
Party, enjoy free legal aid on the same basis as the nationals of the
latter.
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ANNEX TO THE DRAFT OF MODEL BILATERAL
ARRANGEMENTS ON MUTUAL ASSISTANCE FOR THE

SERVICE OF PROCESS AND THE TAKING OF EVIDENCE
ABROAD IN CIVIL OR COMMERCIAL MATTERS

FORMS
i.  Request for Service - Form ‘A’
i. Certificate - Form 'B'
fi. Summary of the Document to be served - Form 'C'
iv. Request for Taking of Evidence - Form 'D*
- FORM 'A'
ANNEX TO THE ARRANGEMENTS*
REQUEST FOR SERVICE**
1. REQUESTING CENTRAL AGENCY:
ADDRESS
2. RECEIVING CENTRAL AGENCY:
ADDRESS
3. REFERENCE: Of the requesting authority

4. SUBJECT OF THE REQUEST:Service abroad of documents
(documents listed below*“enclosed in duplicate)***

5. ADDRESSEE OF THE DOCUMENT:
(A) NAME (In Capitals):

(B) Where applicable, further details
for identitication of the address:

(C) ADDRESS:

(D) COUNTRY:

As referred to in Article 10 of the Draft of Model Bilateral Arrangements on
Mutual Assistance for the Service of Process and the Taking of Evidence
Abroad in Civil or Commercial Matters.

This form must be drawn up in duplicate, one being the original, the other the
copy.

In the event of service of summons on an action instituted, a copy of the
complaint or statement of claim shall be provided.
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6. METHOD OF SERVICE REQUESTED:
(@) in accordance with the method prescribed by internal law
of the requested State:-
(b) in accordance with the following method:-

7. IDENTITY AND ADDRESS OF THE ADDRESSEE:

If the requested authority requires additional information for effec-
ting service, this form should be returned to the requesting authority
specifying in the space below the additional information to be
furnished: . The
document sent with the this request should however be retained with
the requested authority pending supply of the additional information by
the requesting authority.

8. TIME-LIMITS:

The document should be served before (Date).
The reasons for fixation of the time-limit are the following:
. If it is not pos-
sible to effect service by the dates specified, the document should be
returned unserved/it should be served whenever possible.”

The authority is requested to return or arrange to have returned
to the requesting authority a copy of the documents - and of the
annexes - with a CERTIFICATE as provided in Form 'B".

List of documents Done
at ) the

Signature and/Seal

*Delete whichever is inapplicable.
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FORM TO BE RETURNED
CERTIFICATE

'FORM 'B'

The undersigned authority has the honour to certify, in conformity with
the provision of the Arrangements.
1. THAT THE REQUEST HAS BEEN COMPLIED WITH:
ON (DATE)
AT (Place, Street, Numt =r)
In one of the following methods:
(a) in accordance with the methods prescribed by internal law of
the requested State:-
{(b) in accordance with the following method:-
The documents referred to in the request have been delivered to:
(identity and description of person)
relationship to the addressee
(family business or other )
2. THAT THE REQUEST HAS NOT BEEN COMPLIED WITH FOR
THE FOLLOWING REASONS:
3. ANNEXES
(a) Statement of Costs
(b) Documents establishing the service
(c) Documents returned

Done at ___ L, the

Signature and/Seal*

*Article 12 of thé> Draft of Mc;del Bilateral Arrangements on Mutual Assistance for
the Service of Process and the Taking of Evidence Abroad in Civil or Commercial
Matters.

—+_—
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IMPORTANT

THE ENCLOSED DOCUMENT IS OF A LEGAL NATURE AND
MAY AFFECT YOUR RIGHTS AND OBLIGATIONS. THE
'SUMMARY OF THE DOCUMENT TO BE SERVED' WILL
GIVE YOU SOME INFORMATION ABOUT ITS NATURE AND
PURPOSE. YOu SHOULD, HOWEVER, READ THE
DOCUMENT ITSELF CAREFULLY. IT MAY BE NECESSARY

EEK LEGAL ADVICE.
- FORM ‘C'

SUMMARY OF THE DOCUMENT TO BE SERVED*

NAME AND ADDRESS of the Requesting Authority:

—

2. Particulars of the parties™.
3. Nature and purpose of the document:

4. Nature and purpose of the proceedings and, where appro-
priate, the amount in dispute:

5. Court or legal authority; date and place for entering app-
earance.”**

* Rk

6. Court which has given judgment:

33

7. Date of judgment:

wh ok

8. Time-limits stated in the document:

i ts on Mutual
3 Atticle 11 of the Draft of Model Bilateral Arrlangemen.
Assistance for the Service of Process and the Taking of Evidence Aborad
in Civil or Commercial Matters. [ )
*™ |t appropriate, identity and address of the person interested in the
transmission of the document.
Where applicable.

wew

y -
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FORM 'D'

ANNEX TO THE ARRANGEMENTS
REQUEST FOR TAKING OF EVIDENCE*

1. Requesting Central Agency:

Address

2. Receiving Central Agency:

Address

3. Authority to whom the intimation about the execution of the
request is to be sent. (address)

4. (a) Requesting judicial authority (address)

(b) The competent authority of requested State

5. Names and addresses of the parties and/or their
representatives in the proceedings.

* As referred to in Article 16 of the Draft of Model Bilateral Amangements on
Mutual Assistance for the Service of Process and the Taking of Evidence Abroad
in Civil or Commercial Matters.

10.

11.

12.

13.

14,

15.

16.

17.
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Nature and purpose of the proceedings and summary of the
facts.

Evidence to be obtained/other judicial act to be performed.
(items to be completed where applicable)

ldentity and address of any person to be examined.

Questions to be put to the persons to be examined or
statement of the subject matter about which tiey are to be
examined (as set out in the attached sheet’.

Documents or other property to be inspected.
(Specify whether it is to be produced, copied, valued, etc.)

[Any requirement that the evidence be given on oath or
affirmation and any special form to be used.]

(in the event that the evidence cannot be taken in the
manner requested, specify where it is to be taken in such
manner as provided by local law for the formal taking of
evidence.)

Special methods of procedure to be followed.

Request for notification of the time and place for the
execution of the Request and identity and address of any
person to be notified.

Request for attendance or participation of personnel from
the requesting State at the execution of a request.

Specification of privilege or duty to refuse to give evidence
under the law of the requesting State.

The fees and_costs incurred which are reimbursable under
the Arrangements willbe borne by:  (address)

If the requested authority requires additional information for
executing the request, this form should be returned to the
requesting authority specifying in the space below the
additional information to be furnished.

(The documents sent with this request should, however, be
retained with the tequested authority pending supply of the
additional information by the requesting authority.)
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18. Time-limits: The request should be executed before:
The reasons for fixation of the time-limits are the following:

19. Certificate by Competent Authority of the requesting State
that the required formalities under their municipal laws for
the issue of the letter of request has been complied with.

If it is not possible to execute the request by the dates
specified, the request should be returned unexecuted/it
should be executed whenever possible.”

Doneat ____ the

Signature and seal of the requesting authority.

*Delete whichever is inapplicable.
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EXPLANATORY NOTES ON THE PROVISIONS OF THE
MODEL BILATERAL ARRANGEMENTS FOR MUTUAL
ASSISTANCE IN CIVIL OR COMMERCIAL MATTERS

CHAPTER |

General Provisions
Article 1

This Article is intended to state the meanings given to the various
terms used in the text of these Arrangements. The definitions attributed
to the terms in Clauses (a), (b), (c) and (d) are self-explanatory and are
"for the purposes of these Arrangements” only. The expression ‘person’
used in the Model has not been defined but it is to be understood as
required in the context and may include individuals and Corporate
entities also.

Article 2

This Article determines the scope of these Arrangements. It
contains the formal undertaking on the part of the Contracting States to
atford each other mutual assistance with regard to: requests issued for
the service of process for the purpose of performance of procedural
acts of a formal nature such as service of documents, summons or
subpoenas abroad: or letters of request issued for the purpose of
taking of evidence; performing some other judicial act abroad; or
obtaining information in civil or commercial proceedings.

These Arrangements stipulate that requests or letters of request
must emanate from a competent authority of one of the States Parties
to these Arrangements to the competent authority of the other
Contracting State. Since the structure of competent judicial authorities
varies considerably from one State to another, it has not been found
Practicable to set out the types of authorities who would be deemed
competent for the purpose of the Arrangements. A person interested in
the service of process etc. has therefore to approach the competent
authority in his own State.

Paragragh 2 refers to "judicial proceedings”. It may be clarified that
there need not necessarily be an action actually in progress in the
fequesting State when the letter of request is issued; for instance, a
letter of request could be entertained for the purpose of “perpetuation of
testimony" of an aged or dying witness.

Paragraph 3 of this Article specifically excludes the issuance of any

5
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process for the enforcement of judgments or orders or for provisional or
protective measures from the scope of the expression "other judicial

act" as such matters are normally covered in agreements for reciprocal
enforcement of judgements.

The term ‘other judicial acts' is not defined in the Arrangements. It
refers to acts analogous to the taking of evidence which under the
domestic law and practice of the State of execution fall within the
function of the judiciary. Paragraph 2 of this article specifically
excludes the issuance of any process for the enforcement of
judgements or order for provisional or protective measures from the
scope of the expression 't 'her judicial act’ as such matters are normally
covered in agreements for reciprocal enforcement of judgements.

Article 3

This Article has been specifically incorporated with a view to avoid
any confusion that might arise by reason of the assistance rendered by
the requested State in the execution of the request for service of
process or the letter or request for taking of evidence. This is in
conscnance with the objectives and purposes of these Arrangements
which are confined to service of process and taking of evidence only.
This prevision is of a clarificatory nature.

Article 4

This Articie deals with the transmission of the requests or the letters
of request from the requesting State to the requested State by
designation or establishment of a Central Agency which is generally
becoming the normal practice. The concept of Central Agency has
become extremely usefui as it relieves the requesting State from finding
out which authority in the requested State is competent to give effect to
the request for assistance. Moreover, it enables the requested State to
scrutinise the requests or the letters of request coming from abroad, by
permitting an examination by that authority of the regularity of the
request or letter of request and to ensure their compliance.

Paragraph 1 contemplates that each Contracting State will
designate or establish a Central Agency, in accordance with its own law
which will perform a twofold function: firstly, to receive requests or
letters of request emanating from its own competent authorities for
transmission to a Central Agency abroad; secondly, to receive
requests or letters of request coming from the other Contracting State
and to give effect to them. The Central Agency is thus intended to be a
"receiving” authority and also a "transmitting” authority.
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These Arrangements envisage that the requesting State shoq!cj
regulate the issuance of requests' or letters .of requejst,. under Fx:
internal law, by its competent authormes.and thexr transmxssnon ?broc1 i
In other words, the Contracting State is ophged to dlreqt that every
request or letter of request emanating from |t§ qourts or tribunals must
be sent to its own Central Agency for transmission to a Cental Agency

abroad.

The internal organisation of the Centrgl Agency is left to the
Contracting State designating it to be determined in accordance with its
own laws. The Central Agency, whether newly created or a}ready. in
existence, should either be a Government‘department OY.OLhG.f' h[gh
level body; for example, the Ministry of Justice or the Foreign Mlnlsyry
which may take the place of the Ministry of Justice in some States for
the transmission of requests or letters of reques}. The feason for
designating high authority as the Ceptral Agency is .that the tgsk of
Central Agency is not limited to receiving or forwgrdmg. requests bgt
also includes checking their consistency with public poiicy as also in
the matter of compliance with the provisions of these Arrangements.

The note to paragraph 1 of Article 4 takes care of those 9ontract|ng
States having a federal system of Government. Such .btatles mayl
designate or establish more than one Cer\gral Agency with identica
functions for each constituent unit of the federation.

Paragraph 2 provides that each Contracting State shall corrlmun.l—
cale 1o the other Contrating State the name and .address.of thg Central
Agency (or Agencies) designated or ggﬁabhshed, including any
subsequent changes made, so as 10 facilitate speedy and effective
working of these Arrangements.

Article 5

Under this Article when requests or letters of request are signed and
bear the seal or stamp of a Central Agency '(.hey are presumed. to .be
duly legalised in the requesting State. The main purpose of legahsaﬁog
is the formality of authenticating the rquest or the letter of requesic.r:r_wd
the accompanying documents. Some views weré however eXpre.)_-e‘
that the requested State should have the option to ask ?or §ome otha—,r
method of legalisation but the same did not find favour with the Working
Croup.

Article 6

The Article concerns the language or languages in which the reg-
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uests or the letters of request and the documentation annexed, if any,
as also the reply are to be drawn up or translated. Paragraphs 1 and 2 of

this Article leave it to the Contracting States to mutually decide about
the language or languages.

Paragraph 3 provides that any translation accompanying a request
or a letter of request must be certified as correct by a person qualified
for the purpose under the law of either the requesting or the requested
State. A sworn translator would be the typical example of such a

qualified person. Other examples include diplomatic or consular
officers.

Article 7

This Article provides that the competent authority issuing the
request or the letter of request may indicate a time limit for the service
of process or taking of evidence, obtaining of inforamiion or performing
some other judicial act. The purpose for such a provision is to draw
attention to the urgency of the request for the requested State to act
accordingly. It also ensures that the person concerned is not adversely
affected through the document being served on him too late. Although
one of the main objects of these Arrangements is to ensure speedy
procedures, the fact cannot be lost sight of that the time taken for the
execution of request or letter of request by the requested State would
always be more than the time taken for such matters within the territory
of the requesting State by application of its internal law. It is further
ensured that any prescription of a time limit is justified by the
circumstances by making it obligatory on the competent authority of the
requesting State to briefly state the reasons for establishing such time
limit. Furthermore, the competent authority has the option to indicate a
further period of time it the Central Agency of the requested State
expresses any difficulty in adhering to the time limit.

Article 8

A ticie 8 contemplates that the Central Agency of the requested
State after examining the request or the letter of request may enter
"objections” if the same does not comply with the provisions of these
Arrangements. It is one of the functions of the Central Agency to
ensure regularity of the request or letter of request required to be
executed in the requested State. The Central Agency which receives
the request cr the letter of request should promptly inform the Central
Agency of the requesting State of the errors or defects to permit
correction and amendment if possible.

.
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For instance, the errors or defects would include cases where the
request does not fall completely withlnl the scope of the a}rrangemer[wts
or technical irregularities like thx_e fallure to co'mply wnlth the.ru es
concerning language or the omission of any information which is
necessary for the execution of requests or letters of request, or the
absence of the complete address of the addressee of the docurpepts or
other information prescribed in the request form, as well as omission to
enclose the documents desired to be served.

The Central Agency must specify its objec?ions to the reguest or the
letter of request with reasons, as it will_ permit .the requesting authority
to remedy the error more easily. This is also intended to prevent anyf
arbitrary refusal by the requested State of the request or the lefter o
request for mutual assistance.

Article 9

This Aricle enumerates the grounds for non-compliance with th_e
request or the letter of request by the requested State. These aée in
fact, exceptions to the general obligation placed on the requested State
to take action on the request for assistance. '_\'he Central Agency of the
requested State can hold up the transmission of t.he 'request or the
letter of request to the appropriate tribl_Jnal for execution if there are any
objections on the grounds specified in this Article.

Paragraph 1 provides that a request or letter .of rquest may it:e
refused to be executed if it has the effect of |.nter1er|ng with the
sovereignty or security of the requested State. This may hadppertll, fco>£
example, when information is being sgught to be obtained direc yin
indirectly through the recording of ewdencg of a person conzeér: tg
matters which fall within the sovereign functions of .the requeste aer
or relating to its security such as movement of its armed forcesloo
installations of strategic importance. The rquestgd State rT.1ayl Ca’;s
refuse if the public policy or other essential interests, Inci lgf
economic interests, are likely to be prejudiced through obtaining o
information by way of evidence.

Paragraph 2 adds three further groqnds for refusal, the third ofn\évhggy
appears in two alternative versions, i.e. sub-paragraphs (%ha 0 Ii
These grounds for refusal do not apply, hlowever,l o - tapnI ¥
{(Requests for service), and IV (Requests forl lnformatlc_>dn) u c:) rythe
Chapter Il (Letters of request for the taking of evidence
performance of some analogous judicial act abroad).

Sub-paragraph (a) of paragraph 2 is self-explanatory and provides
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that a letter of request for taking of evidence may be refused if it does
not fall within the functions of the judiciary or any other competent
organ of the requested State.

Sub-paragraph (b) concerns the protection of the rights of the
individuai. This not only allows the requested State to refuse execution
when it might be harmful to the rights of the individual, but also if the
very fact of collecting information might be prejudicial to him such as
information which may be of a self-incriminating nature. The expression
"information held in confidence” allows the requested State to refuse
execution when the information sought is such ‘that the person
concerned is obliged to refuse its disclosure under the internal law or
accepted notions of morality.

Sub-paragraphs (c) and (d) cover the same ground, i.e. they allow
the refusal of letters of request for the taking of evidence issued in the
context of pre-trail discovery of documents. This is a method of
collecting evidence which is known in common law countries and which
has become of great importance particularly in the United States. In the
United States, a party may obtain discovery from the other party or
even from third persons, regarding any matter, not privileged, which is
relevant to the subject-matter involved in the pending action, including
the existence, description, nature and location of documents. In the
1970 Hague Evidence Convention, at the request of the United Kingdom
delegation, a reservation was included according to which a Contracting
State may "declare that it will not execute letters oi request issued for
the purpose of obtaining pre-trial discovery of documents known in
Common Law countries™. Sub-paragraph (d) reflects this formula.

However, when the practical operation of the Hague Evidence
Convention was studied by a group of experts, in 1978 and again in
1985, there was a large agreement among those experts that the
formula of:Article 23 of the Hague Evidence Convention was too broad.
In fact, the United Kingdom, when making the Article 23 reservation of
the Hague Evidence Convention, qualified it by a declaration which
excludes only requests for certain categories of unspecified

documents. Sub-paragraph (c) is inspired by this declaration made by
the United Kingdom.

Paragraph 3 is self-explanartory and has been added with a view to
facilitate assistance to the requesting State and not to refuse it merely
because the subject-matter of the request either falls within the
jurisdiction of the requested State or that its internal law would not
permit any action on it. As there were differences of view on this matter
the provision has been placed in square brackets.

By
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Paragraph 4 acts as a check on the powers of the requested Statg
1o refuse to execute the request in an arbitrary manner, because 1t
jmposes the obligation on it to notify the requesting State, as scon as
possible, with reasons for not complying with the request or the letter of
request.

CHAPTER Il
Service of Process

Articles 10 to 15 in Chapter Il of these Arrangements make provision
10 ensure speedy and efficient service of process abroad.

Article 10

Article 10, paragraph 1, stipulates that the reques? is to be §ent by
the authority competent under the law of the .requestlng State, i.e. the
court or the judicial officer, as the case may be, to its own Central
Agency as provided under Article 4 paragraph 1, with the request_to
fransmit it to the Central Agency of the requested State, for the service
of process. Paragraph 2 provides that the’request for the service of
process shall be drawn up in accordance with Form ‘A’ as appenfied o
these Arrangements. It further provides that the documents required to
be served, whether original or copy, must accompany _the request. The
request and the document must be provided in dupll.cate so that the
receiving Central Agency can keep one set and transmit the other set to
the executing authority.

The requested State has at times to face the problem of inadequate
information. Besides, the difficulties of interpretation over. legal
terminology used in various systems may also arise. It is with a view to
obviate such problems and difficulties that the model fgrm IZ
suggested, the use of which is in the interest of _both the requesting arf1 |
the requested States. Their use is essential for the success uf
execution of the request and are designed to operate as & check list 0
all information necessary for such execution.

Article 11

This Aricle regulates the modes of service to be used, dar:)d ttrr:e
Possibility of using a particular method or procedure requested by the
Central Agency of the requesting State.

i j tral Agency of the
Paragraph 1 provides for service by the Cen _
’“queste?d gtate according to the methods prescribed or permitted by
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its internal law. Normally the Central Agency will effect service
according to its own procedures, i.e. following the same methods which
will bé used for internal service in the requested State.

Paragraph 2 contemplates that if the requesting State desires the
service to be effected in any particular way the requested State should
endeavour to effect service in that manner. This, however, is subject to
the condition that the method suggested does not conflict with the
internal laws of the requested State. For example, the internal laws of a
State may not permit the service of certain categories of documents
through any process of compulsion and if-a request were to be received

for service through a procedure much conflicts with that position the
requested State may well refuse to comply.

And paragraph 3 simply provides that the sumrﬁary of the document
to bs served shall also be served with the document, in accordance with
the model form ‘C' annexed to these Arrangements.

Article 12

Article 12 provides for the certificate of service to be completed by
the Central Agency or any other competent authority designated for the
purpose. It further provides that the certificate is to be drawn up in
accordance with the model Form 'B' annexed to these Arrangements.

Article 13

Anrticle 13 entitles the requested State to claim reimbursement of the
costs, such as, the fees or charges paid for the service of coun .
officials or other government agencies which may be involved in the
execution of the request for service of process. The charges shall be
such as are authorised under the law of the requested State. Paragraph
1 (b) further provides for reimbursement of the costs occasioned by
adoption of a special procedure at the request of the requesting State
under Article 11(2) of these Arrangements. The model provides that the
requested State may claim. reimbursement of the costs from the
requesting State. This does not exclude, of course, that the requesting
State charges the applicant for those costs.

Article 14

Article 14 recognises the competence of the diplomatic repre-
sentative or consular officer to effect service of judicial documents
upon nationals of the State or States which he represents in the State
of his accreditation. It may be stdted that it is the law of the Stata which

J =
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he represents that will determine whether he has the power to effect
service as part of his functions.

The Diplomatic or Consular chgnnel;had previously been one of ‘:t:
most commonly used in practice. AI?hough thgse_ Arrz:\ngemle /o
contemplate the Central Agency as t?emg ﬂ_we pnnmpa\lc ar;\ne o
effecting service of documents, the I_Dlplomatic or Consular chan le
have also been retained since it has its own advantage. Forl exzmtp "S,
Consular channel might be particularly useful when _the precise g and
are lacking about the person on whor.n. the document is to be serve:)na;he
the Consul might be in a better position to trace the addressee 0 i
basis of information in his possession. The Consql may act only mffect
area in which he exercises his consulgr functions. He may eome
service without using any form of cor_np_)ulston. There was hcc:wever s
difference of opinion whether this provision should be retained.

Article 15

Paragraph (a) of this Article makes provision fo; thz_ usctte| oftgos:Lag
ding documents airectly
channels for the purpose of sen docu Sl
i bjection on the part of ei
ddressee abroad, provided there is no 00 \ .
gtate This subsidiary method of transmission cr?nstltLétes; an |rg<§>|?cr;a2tf
: I implici ich is the underlying
vance, for the sake of simplicity, Yvhn‘ J g P
ta:ese Arrangements. The expression _postal_ channels_ tlnacslu;i,z?‘
service by ordinary or registered letter, with or without receipt,

as by telegram.

As regards objection to the use of postal chl.an_rﬁ:; ituz?;fetl:;e;):;

: ial. A partial objection may limit the . _

general or even partial _ e e o ot thelr

i i ddressees on the _
either to certain categories of a :

nationality, or to certain categories of documents having regard to their

contents.

Paragraph (b) provides that sgryice may be ef;fgcit:g t;yr iltr;gtr
communication between the "]udIC}al pers.onnel' 0 ;c e
competent persons” in the two countries, again subjefct %er zpplication
by any of the Contracting States. Althgugh capable 0 v_sns e have;
this mode is essentially for use In those cou‘r.nrn?‘t Al
professional process servers (huissier). 'l'_he.a%pt) Kt:awho Bt
State can approach the professional server in hlg ze gl
the documents to a professional colleague in the

service.

And paragraph (c) provides, subject to any objectio‘riw_| n?zr::t); é)f‘ ntpg
Contracting States, that a party to, or any other person
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judicial proceeding ma

direct! g b
personnel, officials (i y y serve documents through "the judicial

rso egal practioners) or other com
: | etent
This in fact is a variant of the last mode, provided undF()ar ?)rz;ragaph (b)

frangements, may

consid i i
er which of these modes, if any, are to be included in the bilatera]

Arrangement in Question,

CHAPTER Il

Taking of Evidence

A suggestion made by the dele i
ade by gate of Singa i
tgenerally acceptable in principle required a provisiong tF:)oE:a WhtliCh' fiic
ext that the relevant authorities in the re s
that all formalities and proced
Igtter of request had been
filfference of view whether the ision s
itself or in Form D,

-
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Article 17

This Article regulates the modes and procedures to be followed by
the competent authority responsible for the execution of letters of

request.

Paragraph 1 contains the general rule that the evidence shall be
recorded according to the internal laws and procedures applicable in the
requested State.

Paragraph 2 provides for situation where the requesting State
makes a request to the requested State to follow a special method or
procedure for taking of evidence. The requested State may, however,
decline such request if, (i) the procedure is in conflict with its internal
laws; (i) it is impossible of performance by reason of its internal
practice and procedures; or (iii) there are. practical difficulties. The
reason for incorporation of the provision in paragraph 2 is that the
requested State should assist to the extent possible in making
available the recorded evidence in the manner commonly used in the
proceedings before the courts and tribunals of the requesting State.

There can be numerous instances where the requested State might
find it difficult or impossible to have the evidence taken in the particular
“manner required. This primarily arises on account of wide divergence in
the procedures applied in various systems. For example, in some
countries it is the normal practice to follow the adversary procedure
where the witness is examined by counsel and cross-examined on his
evidence before a Judge, but in some other countries it is the Judge
alone who records the evidence and himself puts questions tc the
witness. Then again, in the practice of some States evidence is
recorded verbatim in the question-answer form whilst in others the
evidence would be recorded in the narrative or summary form as
dictated by the Judge. Besides, some systems permit the Court to

appoint a Commissioner to record the evidence in order,to:save the time
of the Court but in.other systems this would clearly not be parmissible.

Paragraph 3 provides that if the evidence of witness or experts are
to be takem on oath, it should be expressly so stated by the requesting
State. The requested State has to honour such request unless the
same conflicts with its internal laws. As there were some differences of
Views on this paragraph, it has been put within square brackets.

_ Paragraph 4 recognises the right of the individual to refuse to testify
in respect of a matter which he cannot be compelled to digclose by
Ieason of the privilege enjoined under the law of the requesting State or
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of the requested State. Such matters would often include disclosure of
any fact or information which might be of a self-incriminating nature or
matters which have been disclosed to him in confidence, such as, in the
case of doctors, lawyers, journalists etc. The provision of this oara-
graph further contemplates that no evidence should be requested in
regard to any matter where the witness has a duty to refuse to give
evidence, such as the information in his possession on official matters
covered by the Official Secrets Act. It is presumed that when the
witness has a privilege or duty to refuse to give evidence, he will claim
such privilege or invoke the provisions of law under which he has a duty
to refuse to give evidence at the time when the evidence is recorded.

Paragraph 5 gives an option to the requested State to transmit either

the original or certified copies of records or documents taken as
evidence.

Article 18

Paragraph 1 deals with the matters of notice to be given regarding
the time and place of recording of evidence to the requesting State and
also to the parties to the proceedings in aid of which the evidence is
required. It is recognised that no such notice would be necessary
unless the requesting State so desires. The procedure for
communication of the notice would naturally vary from country to
country. Whilst some countries may prefer to channelise such
communications through the Central Agency, others could well agree to
such notice being sent by the concerned judicial authority directly to a

designated official of the requesting State and or the parties to the
proceedings.

Paragraph 2 contemplates that any official or officials designated by
the requesting State as also the parties to the proceedings should be
enabled to be present at the time when the evidence is recorded. This,
however, is subject to any prohibition contained in the internal law of the
requested State.

Artlcle 19

Article 19 deals with the question of application of the measures of
compulsion by the authority recording the evidence in execution of the
letter of request. Since there were certain ditferences of views, the
provisions of thisArticle have beenYetained within square brackets. The
objective behind this Article is that judicial assistance in the matter of
recording of evidence should not be frustrated by the refusal of the
witness to appear to give evidence or his refusal to answer questions
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and also to produce documents or other tangible.objects. It is therefore
contemplated that the requested State should assist in the _ma}tter by
employing the same degres of compulsion as it would under its internal
laws in regard to domestic proceedings of the same nature.

Article 20

The provisions of this Article deal with the questign of
reimbursement of costs incurred by the r.equest.ed State in the
exeuction of the letter of request in the various circumstances and
subject to conditions specified in this Article. It was stated in the
course of discussions at the Working Group that the rglmbursemem of
the costs should be done by the requesting State but it would be open
io that State to recoup the costs from the party for whose benefit the
evidence was obtained.

Article 21

This Article recognises the competence of the diplomatic or _congular
officer to take evidence of the nationals of his home State in aid of
proceedings commenced in the courts of that State. It may however be
clarified that the power of the diplomatic or consular officer to takg such
evidence would be governed by the laws of th_e State_ whlch he
represents. What this article contemplates is tha}t if the diplomatic or
consular officer is authorised under the laws of his hpme State to 'take
the evidence, the other State will permit him to exercise such functions.
This is subject to the condition that the d.iplomatlc‘or cqnsular officer
shall not apply any method of compulsion whilst recording evidence.

Although these Arrangements contemplalte recording of evcu;der;ceI
through issue of letters of request transmitted .through. the enmrzr
Agency as being the principal mode, the use of d|plomz§t|c or cons |
channels is also permitted. In some cases i may be simpler to apply
that procedure, such as in cases where evidence by means pf a sworn
affidavit would be sufficient or the witness is ready and willing to give
evidence without the need of any compulsion_. There was some
difference of view as to whether this provision was suitable.

The provisions of paragraph 1 clarify the powers and functgnsnlof i:
diplomatic or consular officer in the matter, nam_ely (i) he may a % y
the area in which he exetcises his functions; (“). he may take evi |e.nce'
Subject to the willingness of the witness, that is, without clpmpuv:}:ci)gﬁ
(iiiy he may take evidence only with respect to the proctet.aclln)gt‘e e
are pending in the courts of a State which he represents; (iv y
take the evidence only of nationals of his home State.

il
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Paragrah 2 of this Article is intended to clarify that if an attempt to
obtain evidence through the diplomatic or consular channels fails, it
would not prejudice any subsequent effort to obtain evidence through
employing the mode of the issue of a letter of request through the
Central Agency. Such cases may happen where the witness may refuse
to respond to a notice sent by the diplomatic or consular officer or
where it may appear that the evidence could not be obtained without
some measure of compulsion. :

Article 22

Article 22 recognises an alternative method for recording of
evidence which has often been used among neighbouring countries or
countries having the same system of law and procedures. Although the
Arrangements contemplate the principal mode for recording of evidence
as being the one through the issue of letters of request channelised
through the Central Agency, it was felt that the system of taking of
evidence by a Commissioner should also be retained since this could be
speedy and more attuned to the proceedings in aid of which the
evidence is required. Nevertheless, it is to be appreciated that many
countries of the Asian-African region may not be familiar with this type
of procedure which had been in vogue in common law system principally
among the countries of the British Empire. The provisions of this Article
specify the circumstances and the conditions subject to which the
Commissioner may take evidence, namely (a) the Commissioner shall
be appointed by a judicial authority to record the evidence of a witness
or expert for the purpose of proceedings pending before that judicial
authority; (b) the State in which the evidence is to be recorded shall
give its endorsement or authorisation to the Commissioner to record
such evidence; and (c) the authorisation shall be subject to such terms
and conditions as may be specified.

CHAPTER IV
Requests for Information and Documents

Articles 23 and 24

Chapter IV, consisting of Articles 23 and 24, deals with the question
of mutual assistance between the States Parties to the bilateral
arrangements. Whilst the provisions of Chapter Il (Service of Process)
and Chapter Ill (Taking of Evidence) are concerned with matters which
are initiated principally at the instance of a party to a pending judicial
proceeding, the provisions of Chapter IV are more concerned with
furnishing of documents, judicial records and information which a State
or a State functionary may require.

y =
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Atticle 23 accordingly, provides that the -States Parties to the
Arrangements ‘should upon the request of each other furnish
information on their laws and regulations refating to civil or commercial
matters both substantive and procedural. The main objective behind
this provision is that the States, 'which agree to enter upon
Arrangements for judicial assistance, ought to be informed about the
laws and regulations in force both substantive and procedural in each
others territory.

Article 24 is concerned with requests for furnishing of judicial
records. It is well-known that by reason of comity of courts within a
country judicial records are freely made available by one count to
another upon its request. The same principle is extended in regard to
the courts of the Contracting States Parties to the bilateral
Arrangements. These, however, have been made subject to two
conditions, namely: (i) that the request should be channelised through
the Central Agency which should specify the purpose for which the
records or the information have been requested; and (ii) that the
information or records so furnished shall not be used for any other
purpose. Paragraph 3 provides for reimbursement of costs which may
arise under this article. Nothing prevents the requesting State from
charging the litigants in the requesting State for the expenses.

CHAPTER V
Final Provisions
Articles 25 to 29

Chapter V contains the final provisions which are generally incorporated
in International Conventions or bilateral agreements.

Anticle 25 has the usual provisions concerning entry into force of the
bilateral Arrangements. Some views have been expressed that
ratification should not be required in this type of agreement w_hich are
basically in the nature of Executive arrangements. The article has
therefore been placed within brackets.

Article 26 is rather important and it needs consideration of Member
Governments. What is intended to be provided here is that the present
bilateral Arrangements should not affect the existing or any future
bilateral or multilateral agreements or other Arrangements between t_he
Contracting States except to the extent specified. The objective behind
this provision is basically two fold. Firstly, that co-operation through
feciprocal assistance in judicial matters should be encouraged in

*
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whatever form.they are brought about and the possiblity of there being
more than one set of arrangements for the purpose could be
contemplated. Secondly, it is intended to safeguard the provisions of
other present or future international, bilateral or multilateraj
instruments, containing regulations in certain fields concerning matters
covered by the present Arrangements. So far as the future is
concerned, the underlying idea of these Arrangements is to permit the
Contracting States to conclude agreements supplementing its
provisions or facilitating the application of the principles it contains.

The note in the text refers to the possibility that the bilateral
Arrangement may be in contlict with existing instruments or practices.

To the extent that the bilateral Arrangements are in conflict with existing
multilateral agreements to which both Contracting States are Parties,
these States should first consider whether the multilateral agreement in
question allows them to depart from the provisions of that muitilateral
agreement. [f the multilateral agreement does not allow such a
departure, the bilateral Arrangements should be adapted accordingly. If
the multilateral agreement does give the States Parties to it freedom to
provide for different solutions, the Contracting States may freely enter
into the bilateral Arrangements.

To the extent that the bilateral Arrangements are in conflict with existing
bilateral instruments or practices binding both Contracting States, the
Contracting States will have to make a choice between the draft
bilateral Arrangements and the existing practice. They may choose to
maintain the existing provisions; in that case the conflicting provisions
should not be included. Or they may prefer the provisions of the
bilateral Arrangements; in that case they should specify that the
provisions of the existing instrument or practices are replaced or
superseded by the bilateral Arrangements.

Article 27 provides for the settlement of any difficulties which may arise
under these Arrangements through negotiations.

Article 28 deals with the question of revision of these Arrangements. It
was felt that in view of certain important innovations introduced in the
text of these Arrangements, it would be desirable to allow States
Parties to assess the working of the Arrangements on the basis of
practical experience and to revise any of the provisions that may be
considered necessary.

Anticle 29 deals with the question of denunciation of these
Arrangements.
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Appendix: Certain suggestions made by the representati\{e of
Pakistan at the Working Group Meeting have been reproduced in the
Appendix in order to bring them to the notice of Governments. Altho_ugh
the Working Group did not feel inclined to incorporate the suggestions
in the Model text of the bilateral arrangements it was felt that some of
the Governments may find them useful for inclusion in biaterai
arrangements with certain countries.
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PROMOTION AND PROTECTION OF
INVESTMENTS

Introduction

The question of promotion and protection of investments on a
reciprocal basis was first discussed at the Jakarta Session held in April
1980 in the context of regionai co-operation in the field of industry
among the countries of tha Asian-African region. This was followed by
more intensive discussion of the matter at the Ministerial Meeting held
in Kuala Lumpur in December 1980 under the auspices of the
Government of Malaysia in collaboration with the AALCC. That meeting

‘recognized the need to create stable but flexible reiajicns betw=en the

investor and the host government particularly where the investments
were made by one developing country in another. The participants at
the Ministerial Meeting generally agreed that the investment climate
should be promoted through adequate provisions for protection of
investments, repatriation of capital and profits as also a procedure for
settlement of disputes. The meeting examined the various modalities
which had hitherto been employed for protecticn of investments and in
the light of the discussions, indicated the desirabiiity of formulation of
the draft of a model umbrella investment protection agreement for
consideration by member governments.

A meeting of officials which followed the Ministerial Meeting at Kuala
Lumpur discussed the guidelines for preparation of a model umbrella
investment protection agreement and in this connection the meeting
identified the relevant elements which could be incorporated in the
proposed draft. It was agreed that the model agreement should be
Prepared on broad general terms which could be suitably adjusted to the
needs and requirements of each State. It was generally the view that
investment incentives which were offered by various governments
under their laws should normally not be incorporated in the investment
Protection agreements. The meeting was further of the view that model
agreements should include certain special provisions which would help
1o promote investments from developing countries. The meeting
requested the Secretary-General to prepare the draft of a model
Umbrella agreement in the light of the discussions heid during the
Meeting for consideration of an expert group to be convengd prior to the
‘Next Ministerial meeting. 4

The Secretary-General had accordingly prepared the tentative drait
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of a moda! Lilzieral agreement on investment protection intended to be
applinzble between the countries of the region to serve as a basis for
preliminary discussions by an Expert Group. The Secretariat draft was
taken up for consideration during the Committee's Colombo Session
held in May 1981 by its Trade Law Sub-Committee. The Sub-Committee
had raised a number of important issues on the contents of the
tentative draft for the purposes of further study. The report of the Trade
Law Sub-Committee was thereafter placed before another Ministerial
Meeting on Regional Co-operation in Industries held in Istanbul in
September 1981 at the invitation of the Government of Turkey in
collaboration with the AALCC. The meeting generally discussed some of
the more important issues indicated by the Trade Law Sub-Committee
and expressed the view that the comments of the Governments should
be invited in order to enable the Secretariat to study the matter further.
The Ministerial Meeting was further of the view that there should be an
understanding that special treatment and incentives should be offered
for investments from developing countries and it would be a matter for
each Government to decide as to the modalities through which this
should be effected, namely, under their municipal legislations or under

bilateral treaties or under joint venture agreements as might be
appropriate.

Subsequent to the Istanbuyl Meeting, the Secretray General had
carried out extensive consultations with a view to preparation of a
revised study so that the recommendations of the Committee, which
might ultimately emerge, could be of practical value to meet the desired
objectives. These consultations revealed a good deal of divergence in
State practice and the attitude of States towards bilateral umbrella
investment protection agreements as also in the matter of treatment of
foreign investments. As a result of the overall survey of the position
held by various Governments within the Asian-African region, it became
apparent that a uniform approach in the matter of promotion and
protection of investments through the formulation of a single draft of a
bilateral treaty, however desirable, might not result in an adequate
response in practical terms. It was therefore felt that the AALCC's
study on the subject could perhaps contemplate preparation of models
for three different types of bilateral agreements.

This approach was considered to be particularly suited in the context
that the main purpose of AALCC's study, pursuant to the mandate of
the Kuala Lumpur Meeting, was to promote flow of investments between
the countries of the region. It therefore seemed that the primary
objective should be aimed at creating a climate in which Governments
would be prepared to accept the concept of promotion and protection of
investments under bilateral arrangements. It was felt that through the
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preparation of various alternative drafts it might be possible to promote
such agreements in the manner acceptable tp the Gov.ernmenls
concerned based on terms and conditions suited to th.elr needs.
Furthermore, having regard to the divergence of State practice as alsp
the commitments already made by some of the .Governmentg in their
bilateral agreements with industrialized States it seemed_dﬁfucult to
come out with a single text which would meet the needs and interests of
all Governments,

It may be observed that a single model text incorporating a set of
provisions which may represent a common gtandard_ a_cceptab!e_ to a
group of States and basically reflecting thelr negotiating position is
extremely useful when the model agre_ement_ is intended for use by a
small group of nations having indentity of interest and approach on
economic issues. It is also possible to work qut a model for those
countries who would be prepared to enter into bilateral agreer_nentg on
the basis of certain norms and standard_s set out therein either
generally or for a class of investments. Neither gf t_hese approachzs
appeared to be suitable to meet the presen_t objectives o_f the study
since a common position had yet to emerge in regard to |nvestments
which would make it possible for the Governments of the region to
accept a uniform set of norms. Furtherrnore, lf. the AALCC were to
recommend a text only for those countrlgs whigh were prepared_to
accept it, that would derogate from the wider objectives of 'promfatmg
investment protection agreements as betvyeen a subgtantla}lly arge
number of countries of the region. One possible method in a smgle'text
might have been the inclusion of alternative formulations on the varlou:
issues and topics but the exercise would be extremely cumbrous anf
its utility minimal since such a draft could merely serve thz_a purposiq
placing at the disposal of Governments' some material for their
consideration which might be useful in negotiating bilateral agreements.

It was recognized that if three different models for bllat?ral
agreements were to be formulated and recommendgd, comp gte
Uniformity of approach towards investments frqm developing countries
could not be achieved, but at the same time it is to be appreciated that
the formulation of a single text is not likely to produce any better resqlt
since that text might not be acceptable to a number pf Govgrnmher;:jst;n
the practical realities of the situation with divergent views being held by
different States or groups of States.

A revised study prepared by the Secretariat in November 1982
accordingly contained the suggestion that an endeavour be n;adfetr:g
Prepare the texts of three model agreements even though much o 43
Material to be used in each of the texts would be common. The tentative
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formulations in regard 1o the three possible model agreements were
inciuded in the study, namely:

Model A: Draft of a bilateral agreement basically on similar pattern as
the agreements entered into between some of the countries of
the region with industrialised States with certain changes and

improvements particularly in the matter of promotion of
investments.

Model B: Draft of an agreement whose provisions are somewhat more

restrictive in the matter of protection of investments and

contemplate a degree of flexibility in regard to reception and
protection of investments.

Model C: Draft of an agreement on the pattern of Model 'A’ but

applicable to specific classes of investments only as
determined by the host State.

A meeting of an open-ended Expert Group was thereafter convened
for examination of the study prepared by the Secretariat. The Expert
Group met at the Committee's Headquarters in New Delhi from the 5th to
the 7th January 1983. The Meeting was attended by representatives of

twenty-four Governments and the Kuwait Fund for Arab Economic
Development.

The Expert Group endorsed the Secretary-General's suggestion that
the Committee's approach should be towards formulation of alternative
models in the matter of promotion and protection of investments rather
than pursue a single model approach which had been attempted earlier
and found to be impracticable in the light of the difficulties pointed out
by the Trade Law Sub-Commitiee during its meeting in Colombo in May
1981. The Expen Group examined the tentative drafts prepared by the
Secretariat. The text of Models 'A’ and 'C' was revised by the Expert
CGronn with a view to its submission to the Twenty-third Session of the

AALCC. The text of Model 'B' was also discussed in considerable detail

and the Secretriat was requestad to revise its draft in the light of the

discussions and observations made at the Expert Group Meeting.

The matter was thereafter discussed at the AALCC's Twenty-third

Session held in Tokyo in May 1983 and it was decided that the drafts
should be further examined by another Expert Group in order to ensure
their wider acceptability to the countries of the region. An Expert Group
Meeting at official level was accordingly convened which met in New
Deli during January-February 1984. The meeting was attended by
pariicipants from twenty-three Governments as also by the
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resentatives of the Inter-Arab lnvestmept Guarantee.Corpo'ra.tlor;,
E d Bank and the European Communities. The Meeting examine
R Wo”' ions of the drafts and finalised its recommendations in t'he
;h?mpcr)?\&s; three models for submission to governments for observation
o -

and comments.

The Report of the Expert Group was placeq befor:le themKr:LZTlaS?;
Session for further consideration by the Commmge. ong% Lo
substantive nature were made by any Member overnrt e::;ﬁc;ns =

delegation of Kuwait put forward certain Sugg
ti‘r:gorporation in an addendum to be annexed to Model ‘A",

- . e
i i te of various observations made in

he Committee, after takmglno _ :
coJrse of its deliberations, decided to transmit to MgmberdGo:eta;r;trroenan
the three Models of bilateral agreements for promotlon and pr i
investments, as finally adopted together with exrlag:tcé?; ung Hpe

, bilateral agreements

request that these model_. s

t:;ice ?Jf the appropriate authorities and government departments

REVIEW OF PROBLEMS AND ISSUES

Some baslc observations

1 Foreign investments bol}h 'lr?l t(?;e fc:cr)rgi :; ::;zl:‘?r!i :\:ciinnta::r;\c-)sl?agny_
. eeded by practically ali devée g
irf?i:an regio: for their developrqental progrgmmelsa:hcietqne:x:
of each country however varies depending L‘?‘es at;ached
resources, the development plans anq the l;;mon |ctors el
to different sectors. Generally speakmg, the S'efrastructure
foreign assistance is most needed are mdUSt'ert;Zn systems',
including power generation and comr?u;n e
mining, madernisation of agn<_:u|tu_re apd is ert)p|es e
With the exception of major oil producing coun oL;ntries A
investments needed by the deve|o;;>|ngSiS<iance e
extensive which are obtainqd b_y way of as r c;f AL
programmes of international institutions of Cogctor e
individual governments as also the prlyate sd un-tied sl
i made in the shape of loans (bgth tied an N
¢ Al ftion of shates in companies, capital participa i
\afg'z‘sc;s or joint venture undertakings. .lnlvestrrc\ee:;se& 4
?ec#mo\ogy take place through use of techr:jlc:;lhepr;:er\liceS "
industrial plants provision of know-how :nth el
e exibﬁr‘:s.nc\)nvzsér:: msobtac;ned largely from
have hithe : tro
%:gzgtc::gﬁ;{ed States even though assistance from socialist
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countries has not been insignificiant.

Many of the developing countries in the Asian-African region
have themselves become investors during the past decade. In
addition, some of the more developed of the developing
countries of the region have developed and perfected
technology in less sophisticated fields which can be more
easily absorbed by developing countries. These are being
progressively invested within the region through joint venture
projects or other types of arrangements. Investments are also
being made by developing countries in the building of roads,
cement or fertiliser factories, textiles and synthetics in other
developing countries. This form of investment by one
developing country into another is likely to assume a distinct
pattern within the foreseeable future.

it would be in the interest of the countries of the region,
particularly in the present context of world economic situation,
to encourage greater flow of capital and technology among
themselves and to create favourable conditions in which this
could be achieved. Capital investment from within the region
has one distinct advantage as there would be little possibility
of their being tied to any particular or specific source for
supply of technology. Furthermore, the technology to the
extent they are obtainable from within the region is likely 1o be
more suitable for adaptation and use in developing countries.

No investor, whether from a developed or developing country,
would be likely to invest unless it is satisfied of certain basic
conditions. It is therefore a matter of fundamental importance
that a degree of stability in the relations between the investor
and the host government must be foreseen, particularly where
long-term arrangements are concerned. The basic conditions
which the investors do seem to expect relate generally to
favourable conditions concerning repatriation of capital and
income, adequate compensation in the event of nationalisation
or expropriation as also the assurance that the terms and
conditions on which it has agreed to invest should remain
operative for the period of investment and that nothing should
be done by the host government to the detriment of the
investor. |t is nevertheless conceived that a certain degree of
flexibility should be retained since it may well happen over the
life of an investment that what was fair and equitable at the
beginning may no longer be so in the light of changed
circumstances. In such a case, revision or re-negotiation

F

could be jusified. As a matter of fact n:a:xrtlogguntsirg
agreements have been revised in favour 0 ‘ -;n- e
sometimes as the result of voluntg.ry (G-HGQQKId;Ie| vaccepted
cases by unilateral government action but ultimately

by the investor.

5 Promotion and protection of investments in the context of

furtherance of regional cc>-c>peraﬂon| w?_;ﬂd Ezl:\iit;
inati ic factors, namely, (i) an _
combination of four basic 2 e
i ity: (i ment given by governmen ;
reciprocity; (i) encourageme ; T Jopiriad
i t in the developing ¢
tionals and companies to inves p
2? the region; (i) creation of favourable .condm_ons by I:g:t
governments ’for reception and treatment oi such lnv<|astm(-3t o,f
i ffective provision for settlemen
and (iv) adeguate and e ’ ( il
i i t element in creating S 2
disputes as an importan st R
i i tments. These basic ¢
nfidence for attracting inves ’ :
fNoould naturally need to be reflected in the recoggen(:jaet:cmz
and the instruments that are prepared by the AALCC un

present programme.

It may be stated that a provision on reciprocity has invariact)aL\:: |2ZZS
included in almost all bilateral investment agreements ¢C

between the developing conuntries and industrialized nations but the

C g

jor oi i jes is not su iew
E ml?sc:rt%ltlapir:\?;si;:ge:tcs)umgzz T); other developing co_untr\es \tnm‘::t
f'afit tt iaalised States are almost negleqiple. However, In t|1nvelsement
R etoct ments between the countries of the region, the e ;
prOteqlon;?e?Nould be a major consideration siqce the concep:1 oa
zfar:we:s‘gr:g )cl>f their resources is an essential sina qua non |

programme of regional co-operation.

i anies of

In regard to promotion of investments by natlon?l; eadn(:hcac:mmp:hust R

ne developing country in another, it may be s . i

e de of the host governments would constitute o
Ztlgtr:e?\t c;fforts would equally be needed by the host governme

i i i i ts are
timulate the flow and to create a climate in which such ‘Eve'?it?a‘ler;tages
- d. This would be particularly necessssary In the int e
iy sychological orientation in the investor 1o d\zerS\ly %
n oy pnyd radually channelize some of them to deve opff gr
Investtrrir(\;ntlst r:ay b?e stated that most of the industrialized nations ofté
countries.

i i ainst non-
guarantee schemes to their nationals and _t:on;gr\:\lr;\lzspinagg e .
i i te investments IN u
ercial risks to promo _ 2 be
%ci)r:\irlgr guarantee schemes Of insurance covers °°L_”(:1 Ft)gspro\r(n 2
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under the ICSID Convention but only eighteen disputes have so far
arisen thus demonstrating the effectiveness of the ICSID clause in
creating stability and confidence in the investments.

Attitude of Asian-African States towards investment
protection

The attitude of the States within the Asian-African region in regard to
the mode and manner of investment protection and the extent to which
promotional incentives are offered appear to vary to a considerable

extent.

In the Charter of Economic Rights and Duties of States, it is provided
that each State has the right to regulate and exercise authority over
foreign investments within its national jurisdiction, in accordance with
its laws and regulations and in conformity with its national objectives
and priorities. The State has also the right to nationalize, expropriate or
transfer ownership of foreign property in which case appropriate
compensation should be paid by the State adopting such measures,
taking into account its relevant laws and regulations and all
circumstances that the State considers pertinent.”

Several developing countries in the Asian-African region have,
however, in the exercise of their sovereignty entered into bilateral
investment protection agreements with industrialized States such as
the United Kingdom, France, the Netherlands, Belgium, Federal
Repubiic of Germany, Switzerland, Italy and Sweden, for promotion and
protection of investments. The basic pattern followed in most of the
agreements concluded with the countries in Western Europe by the

* See Aricle 2.2 of the Charter of Economic Rights and Duties of States
adopted by the Generai Assembly on 12 December 1974.

The relevant provisions of paragraph 2 of Article 2 are in the following terms:-

"(a) To regulate and exercise authority over foreign investment within its
national jurisdiction in accordance with its laws and regulations and in
conformity with its national objectives and priorities. No State shall be
compelled to grant preferential treatment to foreign investments;

(c) To nationalize, expropriate or trarsfer ownership of foreign property, in
which case appropriate compensation should be paid by the State
adopting such measures, taking in to account its relevant laws and
regulations and all circumstances that the State considers pertinent. In
any case where the question of oompensgtion gives rise to a
controversy, it shall be settled under the domestic law of the
nationalising State and by its tribunals, unless it is freely and mutually
agreed by all States concerned that other peaceful means be sought on
the basis of the sovereign equality of States and in accordance with the

principle of free choice of means”.
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ASEAN countries, Sri Lanka, Egypt, Republic of Korea and a few others
provide for most-favoured-nation treatment, full freedom in the matter of
repatriation of capital and profits, adequate and effective compensation
(full market value) in the event of expropriation or nationalisation and
provisions for settlement of disputes. Some of the agreements such as
an agreement between Japan and Egypt as also the agreements
between the Netherlands with Malaysia and Singapore seem to further
provide, that the investments of the contracting parties shall not only
be provided most-favoured-nation treatment but also treatment no less
favourable than accorded to their nationals. In the recent British draft of
investment protection agreement a similar pattern is contemplated, that
is to say, a treatment which would be no less favourable than accorded
to the nationals of the host State as also to the nationals of any third
State. Some agreements also provide for treatment in accordance with
international law such as in the most recent agreement between Egypt
and the United States. In the course of Euro Arab dialogue for
conclusion of a model multilateral convention, the Arab States have,
however, been reluctant to concede the national standard of treatment
although they have been willing to accept other terms such as most-
favoured-nation treatment, full freedom in the matter of repatriation of

capital and return, full market value as compensation and a provision
for settlement of disputes.

It may be reasonable to presume that the States which have
expressed their willingness to enter into bilateral investment protection
agreements and accord most-favoured-nation treatment to western
investments should have no difficulty in concluding similar agreements
with the countries of the region. Four such agreements have so far
been concluded namely, between Japan with Egypt and Sri Lanka, and
the agreements of Sri Lanka with Singapore and the Republic of Korea.

On the other hand, there are some States which are reluctant to
enter into investment protection agreements and prefer to rely upon the
provisions of their Constitution and the laws for taking a position that
those are sufficient for protection of the investments in their countries.
Some of these countries have, by now become investors themselves in
the developing countries of the region and it is therefore possible that
they might be interested in concluding investment protection
agreements with the countries of the region on a bilateral basis for the
promotion and protection of their own investments.

There is yet another group of countries such as the States parties to
the Lome' Convention who accept in principle the need for protection of
investments and this is clearly recognized in the Lome' Convention
itself as also in the Declarations adopted therewith. These countries are
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AALCC's Model Drafts

agreements the following elements are of importance:-

(M Desirability of entering into bilateral agreements;
(if) Principle of reciprocity and no n-discrimination;

i i rrito
Promotion of investments by coniracting 'Stateg ln.the territory
% ofr each other—financial guarantees and tax incentives;

v Receptio n n in nts including the
i istrati f investments inclu

i n and registration of 1IN _inc :

A provisitc|>n that the terms and conditions on which investments

were made shall remain unaltered;
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i i anies or corporations;
(v) Investments In national comp:

(vi) Most-favoured-nation treatment;
(vii) National standard of treatment;
(vii) Repatriation of capital and return;

(x) Compensation for losses suffered;

i ionalisation can take
(x)  Conditions on which expropriation anq n.atnonahsatlon
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i i ariation in
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(xiii)  Past investments;

(xiv) Settlement of disputes as bet

ween the investor and the host
government; and

(xv)  Settlement of disputes between the two governments.

These points are briefl
important elements h
the note,

y discussed below although some of the more
ave already been referred to in the earlier part of

(i) Desirability of entering into bilateral agreements

Investments abroad are generally made by corporations and State
entities and at times even by individuals. Direct investments by
governments are not vVery common. Experience has shown that an
investor is usually reluctant to invest unless he is guarnteed certain
safeguards for his investment such as in regard to repatriation of
capital and return as also full compensation in the event of
nationalisation gr expropriation. Even though severa| countries offer
such safeguards under their constitution or laws, there is a better

- Psychological impact when the investment is made under government

(i) Principle of reciprocity and non-discrimination

This is an element which s generally incorporated in bilateral
investment protection agreements even tnrough the reciprocity
provision in agreements between developing and developed countries
are not of much practical significane. However, this ig an element which
would be meaningful in agreements between the countries of the region.

(i) Promotion of investments by contracting States |In

the fterrltory of each other—flnanclal guarantees and tax
Incentives

Many developed countries provide
insurance schemes as incentives for their
invest abroad. Several countries also offe

investment guarantees or
nationals and companies to
r various kinds of reliefs in
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(lv) Reception and registration of investments including
the terms and conditions thereof
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i i host country to facilitae their iden ‘ _
should be registered in the ;  the 2ot
lati i rnment's obligations esp
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!ncluding concessionary taxation. It is felt that _such incentives Snating
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from the countries of the region. It is also important that t e irnanered
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for the period of the investment.

i i lons
(V) Investment in national companies or corporat
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agreements between the countries of the region.
(VI) National standard of treatment

Some of the existing bilateral investment protection agreements
entered into by the developing countries with industrialized States
provide that the foreign investor should be accorded treatment no less
tavourable than is accorded to the nationals and companies ot the host
State. However, some of the countries of the region do not consider
application of national standard of treatment to foreign investments to
be appropriate. Even though it may be desirable to apply this standard
for investments from developing countries among themselves, its

impact has to be judged in the light of existing agreements with
industrialized nations.

(viii) Repatriation of capital and return

Most of the existing bilateral agreements contemplate full freedom in
the matter of repatriation of capital and profits subject to reasonable
restrictions being imposed by host governments to meet exceptional
financial or economic situations. Some countries however stipulate that
a portion of the profits should be re-invested and also impose
conditions concerning repatriation of capital. It is necessary that such
conditions should be negotiated at the time of the reception of the
investment and clearly specified at that time.

(ix) Compensation for losses suffered

Most bilateral agreements provide for restitution or compensation for
losses suffered by the investor under various circumstances.

(x) Conditions for expropriation and nationalisation inclu-
ding principles for compensation

Several investment protection agreements recognize that an
investment can be nationalised or expropriated for a public purpose
related to the internal needs and national interest of the host State.
These agreements also provide for prompt payment of the full market
value as compensation. However, there are some countries in the
region who consider that the compensation should be computed on
equitable principles.

(xi) Value of investments—effect of inflation and varia -
tion In exchange rates

Some of the countries of the region who have investments in the

——*__‘

AN
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western countries have contended that compensation shoa‘Jld be
payable for loss in the value of investments by reason of the effect cf.
inflation and variation in exchange rates. h_ is {_or conSiderat_\on.whethfr
this principle should be suitable for adoption in regard to investments
made by the developing countries in other developing countries of the

region.

(xliy Training programmes, transfer of technology and
marketing arrangements

Several developing countries would desire the investor to arrange for
suitaole training programmes and transfer of technology as also some
share in marketing arrangements. Such qondltlons should be negetiated
and specified at the time of reception of investments.

(xiii) Past Investments

It is very often a matter of debate whether past investments should
be covered in bilateral umbrella investment protection agrt_eemems. Onef
view is that only future investments should be the'sub]ect matter do
such agreements, whilst the other view is that past lnvegtments made
within a specified period should also t?e covered prowde_d they ?r:e
registered with the host government withm a reasonable period from the
time when the umbrella agreement comes into force.

(xiv) Settlement of disputes as between the investor and
the host government

A provision for settiement of disputes betwee_;n 1h§ host g‘overnment‘
and the investor is invariably incorpor_ated in bilateral |n\é¢§ttmend
protection agreements. This is important in order'to create sta f|I| y anh
confidence in the transaction. The most appropr_late moda_hty o; secf
purposes is the ICSID Convention or "Thé Addl_non_al Facnllt(); Ru_?sﬁoon
ICSIC, if applicable. Otherwise UNCITRAL Arbitration and Concilia

Rules might be appropriate.

(xv) Settlement of disputes between the Governments
Parties to the Agreement

Specific provisions are invariably included in bilateral agreemztenIZ
which follow the normal pattern for sejtlgment of'Go_vernmen
Government disputes such as through negotiations or arbitrations.
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* MODEL AGREEMENT FOR PROMOTION AND
PROTECTION OF INVESTMENTS
MODEL-A

AGREEMENT between the Government of —
Government of

Reciprocal Protection of Investments.
The Government of nY and the Government

- andthe
for Promotion, Encouragement and

of .

Recagnising in particular the need to promote wider co-operation
between the countries of the Asian-African region to accelerate their
economic growth and to encourage investments by developing
countries in other developing countries of the region;

Also Recognising that reciprocai protection ¢r such investments will
be conducive to the attainment of desired objectives in a spirit of
pantnership;

Desirous to create conditions in which the investments by each
other and their nationals would be facilitated and thus stimulate the flow
of capital and technology within the region;

Have agreed as follows:
Article 1
Definitions
For the purpose of this Agreement

(a) Investment
(Alternative A)

Investment’ means every kind of asset and in particular, though not
exclusively, includes:

(i) movable and immovable property and any other property rights
such as mortgages, liens or pledges;

* The model agreement is ‘intended to provide a possible negotiating text for
consideration of governments. It is merely a model and not an adhesive text. The
possibllity that the text would be modified or altered in the course of bilateral
negotiaions to suit the needs of the parties is clearly contemplated.

159

(i) shares, stocks and debentures of companies or interests in the

property of such companies;

(i) claims to money or to any performance under contract having a
financial value, and loans;

(iv) copyrights, knowhow, (goodwill) and industrial property rights such
as patents for inventions, trade marks, industrial designs and trade

names;

(v) rights conferred by law or under contract, including licence to
search for, cultivate, extract or exploit natural resources.

(Alternative B)
"nvestment’ includes every kind of asset such as
(i) shares and other types of holdings of companies;

(i) claims to any performance under contract having a financial value,
claims to money, and loans;

() rights with respect to movable and immovable property;

(iv) rights with regard to patents, trade marks and any other industrial
property; and

(v) contractual rights relating to exploration and exploitation of natural
resources.

(Alternative C)
‘Investment means:

@ in respect of investment in the territory of (First Party) ———

(i) in respect of investment in the territory of (Second Party)

(b) 'National’
(Alternative A)
National' in respect of each Contracting Party means & natural

Person who is a national or deemed to be a national of the Party under
S Constitution or relevant raw.




[

\
i
|

160

(Alternative B)

National' in respect of (First Party) means
and in respect of (Second Party) means

(c) ‘Companies’
(Alternative A)

‘Companies means corporations, partnerships or associations
incorporated, constituted or registered in a Contracting Party in
accordance with its laws (and includes such entities in which nationals

of a. Contracting Parly have substantial interest and majority
shareholding.)

(Alternative B)

Companies’ means in respect of the (First  Party)
and in respect of the (Second Party )

(d) ‘State Entity’ means a department of government, corporation,
institution or undertaking wholly owned or controlled by government
and engaged in activities of a commercial nature.

(e) 'Returns' includes profits, interests, capital gains, dividends,
royalties or fees.

() 'Host State' means the country in whose territory the investment
is made.

(9) 'Territory’ means:

(i) Inrespectofthe (First Party)
(i) Inrespect of the (Second Party)

Article 2

Promotion and encouragement of investments

() Each Contracting Party shall take steps to pfomote investments in
the territory of the other Contracting Party and encourage its
nationals, companies and State entities to make such investments
through offer of appropriate incentives, wherever possible, which

may include such modalities as tax concessions and investmen!
guarantees.

(i) Each Contracting Party shall create favourable conditions 1©
encourage the nationais, companies or State entities of the other
Contracting Party to promote investment in its territory,
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(iil) Tie Contracting Parties shall periodicg!ly co.ns.ult among them-
selves concerning investment opportunities within the terntory of
each- other in various sectors such as industry, mining.
communications, agriculture and forestry to delermine where
investments from one Contracting Party into the other may be most
beneficial in the interest of both the parties.

(iv) *(Each Contracting Party shall duly honour all commitments made
and obligations undertaken by it with regard to investments_of
nationals, companies or State entities of the other contracting
Party.)

Article 3
Reception of Investments

(i) Each Contracting Party shall determine the mode and manner in
which investments are to be received in its territory.

(i) The Contracting Parties may determine that in a specified clasg of

~ investments, a national, company or State entity of a Contracting
Party intending to make investment in the territory of the othgr
Contracting Party including collaboration arrangements on specmc
projects, shall submit its or his proposal to a designated authority
of the Party where the investment is sought to be made. Such
proposals shall be processed expeditiously and soon after the
proposal is approved, a letter of authorisation shall t?e lssugd and
the investment shall be registered, where appropriate, with the
designated authority of the host State. The inve_stme‘nt shall be
received subject to the terms and conditions specified in the letter
of authorisation.

(i) The host State shall facilitate the implementation anq operation of
the investment projects through suitable adm'ir)istratlve measures
and in particular in the matter of expeditious clearance of
authorisation or permits for importation of goodsl, er_‘anoymems of
consultants and technicians of foreign nationality in accordance
with its laws and regulations.

Article 4

M"i’d-Favoured-Nation Treatment

W) Each Contracting Party shall accord in its territory to the
- "-_\

B

There were some differences of views on the need for inclusion of this clause
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investments or returns of nationals, companies or State entities of
the other contracting Party treatment that is not less favourable
than that it accords to the investments or returns of nationals,
companies or State entities of any third State.

Each Contracting Party shall also ensure that the nationals,
companies or State entities of the other Contracting Party are
accorded treatment not less favourable than that it accords to the
nationals or companies or State entities of any third State in regard
to the managment, use, enjoyment or disposal of their investments
including management and control over business activities and
other ancillary functions in respect of the investments.

Article 5

National Treatment

A
{

Each Contracting party shall accord in its terriory to the
investments or returns of nationals, companies or State entities of
the other Contracting Party treatmerit that is not less favourable
than that it accords to the investments or returns of its own
nationals, companies or State entities.

Each of the Contracting Parties shall extend to the nationals,
companies or State entities of the other Contracting Parly,
treztmant that is not less favourable than it accords to its own
nationals, companies or State entities in regard to management,
control, use, enjoyment and disposal in relation to investments
which have been received in its territory.

Article 6

Repatriation of capital and returns

)

Each Contracting Party shall ensure that the nationals, companies
or .State entities of the other Contracing Party are allowed full
facilities in the matter of the right to repatriation of capital and
returns on his or its investments subject, however, to any condition
for re-investment which may be stipulated at the time of the
reception of the investment and subject also to the right of the host
State to impose reasonable restrictions for temporary periods in
accordance with its laws to meet exceptional financial and
economic situations (as determined in the light of guidelines
generally applied by the IMF or such other criteria as may be

Some countries do not favour ‘National Treatment" for foreign investments.
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agreed upon by the parties). The capital and r_eturns allqwed to be
repatriated shall include emoluments and earnings accruing from o;
in relation to the investment as also the proceeds arising out 0
sale of the assets in the event of liquidation or transfer.

(if)

=

(i

In the event of exceptional financial or economic situations as
envisaged in paragraph (i) of this article, the host State shall

exercise its power to impose reasonable restrictions equitably and

in good faith. Such restrictions shall not extend_ olrdina_rny beyon‘c_! a
period of . Any restriction in operation
thereafter shall not impede the transfer of profits, interests,
dividends, royalties, fees, emoluments or earnings,; as regard_s the
capital invested or any other form of returns, transfer of a.-minimum
of 20 per cent in each year shall be guaranteed.

Repatriation shall be permitted ordinarily to the country from which
the investment orginated and in the same currency In which the
capital was originally invested or in any other currency agreed upon
by the investor and the host State at the rate c_>f.excha|nge
applicable on the date of transfer upon such repatriation uniess
otherwise agreed by the investor and the host State.

Article 7

Naiionalization, expropriation and payment of compensa -
tion in respect thereof

0

(i

Investments of nationals, companies or State entities oj czlthe!
Contracting Party shall not be nationghsed. expr?pna:? t'(:u
subjected to measures having effect equivalent to nauo‘na.;ssfr)zn
or expropriation in the territory of the.other Contract:trlg?t ;né
except (for a public purpose) (in nataongl interest) of tha aro{/ided
against prompt, adequate and effectlve‘ cqmpensatlon pr i
that such measures are taken on a non-discriminatory basis and in

accordance with its laws.
! !

Such compensation shall be computed on thej basis gf the ﬁa.uc-z”?f
the investment immediately prior to the pom't of time when be
proposal for expropriation had becomg pubh.c i_(nowledgeltot. e
determined in accordance with recognized principles of valua ‘C"ln'
such as market value. Where the market value _cannot be rgfndlly
ascertained, the compensation shall be determined on gqu;.able
principles taking into account inter alia the capital m;/estted
depreciation, capital already repatriated and other relev?nt ac ors.l
The compensation shall include interest at a normal commercia
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rate from the date of expropriation until the date of payment. The
determination of the compensation, in the absence of agreement
being reached between the investor and the host State, shall be
referred to an independent judicial or administrative tribunal or
authoritly competent under the laws of the expropriating State or to
arbitration in accordance with the provisions of any agreement
between the investor and the host State. The compensation as

finally determined shall be promptly paid and allowed to be
repatriated.

(i) Where a Contracting Party nationalises or expropriates the assets
of a company which is incorporated or constituted under the laws in
force in its territory and in which mationals or companies or State
entities of the other Contracting Party own shares, it shall ensure
that prompt, adequate and effective compensation is received and
allowed to be rapatriated by the owners of the shares in the other
Contracting Party. Such compensation shall be determined on the
basis of the recognized principles of valuation such as the market
value of the shares immediately prior to the point of time when the
proposal for nationalisation or expropriation had become public
knowledge. The compensation shall include interest at a normal
commercial rate from the date of nationalisation or expropriation
until the date of payment. if any question arises regarding the
determination of the compensation or its payment, such questions
shall be referred to an independent judicial or administrative
tribunal or authority competent under the laws of the expropriating
State or to arbitration in accordance with the provisions of any
agreement between the investor and the host State.

Article 8
Compensation for losses

*[ (i) Nationals, companies or State entities of one Contracting Party
whose material assets in the investments In the territory of the
other Contracting Party suffer losses owing to war or other armed
confiict, revolution, a state of national emergency, revolt,
insurrection or riot in the territory of the latter Contracting Party,
shall be accorded by that Contracting Party treatment. regarding
restitution, indemnification, compensation or other settlement, no
less favourable than that it accords to (its own nationals,

companies or State entities or to) nationals, companies or State
entities of any third State.]

*

Several participants had reservations on the provisions of this paragraph
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fi) Nationals, companies or State entities of one Contract!ng Party
) who suffer losses in the territory of the other Contracting Party

resulting from:
(@ requisitioning of their property by its forces or authorities, Of

p) destruction of their property by its forces or quthorities which was
( not caused in combat action or was not required by the necessity

of the situation;

shall be accorded restitution or adequate‘ compensation and the
resulting payments shall be allowed to be repatriated.

Article 9

Access to courts and tribunals

The nationals, companies or State entities Qf one Contrgctmg |Panc);
shall have the right of access to the courts, tribunals both 1u%&ctaofatr;e
aaministrative, and other authories co.mpel.em L.Jnoer The'la ? g
other Contracting Party for redress of his or its g'neva.ncgs' T rela Dl
any matter concerning any investment 'mclqdln.g judicia (evnﬁ ¢
measures relating to expropnation of n_atlonahsayon, _detgrmlnallo.ses
compensation in the event of expropriation of nanopa!lsatlon, or '(t)asl =
suffered and any restrictions imposed on repatriation of capi
returns.

Article 10

Settlement of Investment Disputes

(iy Each Contracting Party consents 1o submit any dispute (t)r
difierence that may arise out of or in relation to lnvestr'n_ensf
made in its territory by a national, company or State er'1|tllty. o}
the other Contracting Party for settlemgqt through conci iation
or arbitration in accordance with the provisions of this Article.

(i) ¥ any dispute or difference should arise btetwec:,i? ;
Contracting Party and a national, company or Sta le %n };hin
the other Contracting Party, which can not be: resolved wi th
a period of through negotiations, efther partg. tot. e
dispute may initiate proceedings for con9|l|gt|on or arlltra”lonf
urfess the investor has chosen to avail himself or itself ©
local remedies.
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(i) Unless the parties have reached agreement to refer the
disputes to conciliation under the provisions of the
International Convention for the Settlement of Investment
Disputes between States and Nationals of other States 1965,
conciliation shall take place under the UNCITRAL Conciliation
Rules 1980 and the assistance of
may be -enlisted in connection with the appointment of
Conciliator (s).

(iv) Where the concilation proceedings have failed to resolve the
dispute as also in the event of agreement having been
reached to resort to arbitration, the dispute shall be referred
to arbitration at the instance of either party to the dispute
within a period of three months.

(V) Any reterence to arbitration shall be initiated under the
provisions of the International Convention on the Settlement
of Investment Disputes between States and Nationals of
other States 1965 or "the Additional Facility Rules” of ICSID,
whichever may be appropriate.
in the event of neither of these procedures being applicable,
the arbitration shall take place in accordance with the
UNCITRAL Arbitration Rules 1976, and .the .appointing

authority for the purposes of such - rules shall
be
(vi) Neither Contracting Party shall pursue throughdiplomatic

channel any matter referred to arbitration until the
proceedings have terminated and a Contracting Party has
failed to abide by or to comply with the award rendered by the
arbitral tribunal.

Article 11
Settlement of disputes between Contracting Parties
(i) Disputes or differences between the Contracting Parties
concerning interpretation or application of this agreement
shall be settled through negotiations.
(i) If such disputes and differences cannot thus be settled, the
same shall upon the request of either Contracting Party be

submitted to an arbitral tribunal.

(i) An arbitral tribunal shall be composed of three members. Each

i in respect of an investment or any part t i
?I?;enolt?\;r FZDOntracting Party, the latter Contracting Party shall

167

ing Party shall nominate one me_rnber on the tribunal
Sﬁm;agpgriod gf two months of the receipt of the requesft f:r
arbitration. The third member, who shall be the chairman of the
tribunal, shall be appointed by agreement of the Coptractlr_:tg
Parties. If a Contracting Party has failed to nominate 3
arbitrator or where agreement has not been reachefi in regaéd
to appointment of the chairman of the tribunal within a p:.rtlh,
of three months, either Contracting Party may approac the
President of the International Court of' Justice to mak% e
appointment. The chairman so appointed shall not be a
national of either Contracting Party.

: e e o

bitral tribunal shall reach its decision by majority O
-\I;cr:teesa.rSuch decision shall be binding on both the Contractmg
Parties. The tribunal shall determine its own prpcedure an
give directions in regard to the costs of the proceedings.

(iv

~—

Article 12

Subrogation

ither ¢ i ‘ ayment under an indemnity it has
If either Contracting Party makes pay Colilraba Ml

recognize:

i ( im from the party indemnified
the assignment of any right or claim fro .
& to the io?mer Contracting party or its designated Agency; and

i i ignated Agency is
former Contracting Party or its designa .
! tt=t,-1nattitlt(=r,-]de by virtue of subrogation to exercise the rights and

enforce the claims of such a party.

Article 13

Exceptions

Neither Contracing Party shall be obligetc:]éob:)r(‘teefadoftoa:‘r;etrr;a:tlfnr:;lts,
or companies or State entities of the other et e o N

B e o ?\Ihk;h ma{lot:‘e :fcc;o?uestoms union, a free trade
nationals by virtue of the tormatl " bosecticn
area or an);l other regional arrangment on economic Co-ope

which such a State may be aparty.

Article 14

Application of the Agreement

The provisions of this Agreement shall apply to investments made
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aft‘er‘ the coming int_o force of this Agreement *[and the investments
previously made which are approved and registered by the host State
(in accordance  with its laws)  within a period of
from the date of entry into force of this

Agreement ]

Article 15

Entry into force

**(This Agreement shall enter into force on signature.)
or

“*(This Agreement shall enter into force as frém )
or

“*(This Agreement shall’be ratified and shall enter into force on the
exchange of instruments of ratification.)

Article 16

Duration and Termination

This Agreement shall remain in force for a period of
e . Thereafter it shall continue in force until the
expiration of twelve months from any date on which either Contracting
Party shall have given written notice of termination to the other.
.'"'(Prowded. that in respect of investments made whilst the Agreement
is in force, its provisions shall continue in effect with respect to such
Investments for a period of years after the
date of termination.)

In Witness whereot the undersigned, duly authorised thereto by their
respective Governments, have signed this Agreement.

Done in duplicate at
(0 idm i & S iy 198. (In the

and == languages, both texts being
equally authoritative.)

For the Government of the For the Government of the

There were some differences of views about the past investments being
covered.

Alternative provisions.

There were some differences of views whether past investments should be
covered.
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ADDENDUM TO MODEL ‘A’

SUGGESTIONS OF THE DELEGATION OF KUWAIT

Article 2 (Promotion and encouragement of invest-
ments) Paragraph (iv) should be expanded to read as follows
(additions underlined):

"Each Contracting Party shall at all times ensure fair and equitable
treatment to the investments of nationals, companies or State
entities of the other Contracting Party. Each Contracting Party
shall ensure that the management, maintenance, use, enjoyment

or disposal of investments in its territory of nationals, companies

or State entities of the other Contracting Party is not in any way
impaired by unreasonable or discriminatory measures.

Each Contracting Party shall duly honour all commitments made
and obligations undertaken by it with regard to investments of
nationals, companies or State entities of the other Contracting
Party.”

Article 6 (Repatriation of capital and return) It is
proposed that the following paragraph be added to Article 6.
¥

"(iv) The Contracting Parties undertake to accord to transfers

referred to in _paragraphs (i), (i) and (i) _of this Anicle a
treatment as favourable as that accorded to transfers

originating from investments made by nationals, companies
and State entities of any third Party.”

Article 11 (Settlement of disputes between Contrac-
ting Parties).

Paragraph (iii) of Article 11 should be expanded to read as follows

(additions underlined).
..... either Contracting Party may approach the President of the
International Court of Justice to make the appointments. If the
President is_a national of either Contracting Party or if he is
otherwise prevented from discharging the said function, the
Vice-President shall be invited to make the necessary
appontments. If the Vice-President is a national of either
Contracting Party or if he too is prevented from discharging the
said function, the member of the_International Court of Justice
next in seniority who is not a national of either Contracting
Pary shall be invited to make the necessary appointments.
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4. Suggested Additional Articles
There are two additional Articles that should be incorporated into the
agreement. There are related to the relations between governments and
to the application of other rules.
Article
Relations between Governments
"The provisions of the present Agreement shall apply irrespective of
the existence of diplomatic or consular relations between the
Contracting Parties.” -
Article
Application of Other Rules
"Notwithstanding the provisions of this agreement, the relevant

international agreements which bind both contracting parties may be
applied with the consent of both parties”.

" the Government of
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*MODEL AGREEMENT FOR PROMOTION AND
PROTECTION OF INVESTMENTS

MODEL B

AGREEMENT between the Government of
and

for Promotion,

Encouragment and Reciprocal Protection of Investments.

The Government of and the Government

of

Recognising in particular the need to promote wider co-operation
between the countries of the Asian-African region to accelerate their

economic growth and to encourage investments by developing

countries in other developing countries of the region;

Also Recognising that reciprocal protection of such investments will
be conducive to the attainment of desired objectives in a spirit of
partnership;

Desirous to create conditions in which investments by each other

- and their nationals would be facilitated and thus stimulate the flow of
‘capital and technology within the region;

Have agreed as follows:-
Article 1
Definitions
For the purpose of this Agreement
(@) ‘Investment’
(Alternative A)

“Investment’ means every kind of asset and in particular, though not
xclusively, includes:

The model agreement is intended to provide a possible negotiating text for
Consideration of governments. It is merely a model and not an adhesive
text. The possibility that the text would be modified or altered in the course

of bilateral negotiations to suit the needs of the parties is clearly
Contemplated.
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(i) movable and immovable property and any other property rights
such as mortgages, liens or pledges;

(i) shares, stocks and debentures of companies or interests in the
property of such companies;

(i) Claims to money or to any performance under contract having a
financial value and loans;

(iv) copyrights, knowhow, (goodwill) and industrial property rights such
as patents for inventions, trade marks, industrial designs, and
trade names;

(v) rights conferred by law or under contract, including licence to
search for, cultivate, extract or exploit natural resources.

(Alternative B)
Investment’includes every kind of asset such as:
(i) shares and other types of holdings of companies;

(i) claims to any performance under contract having a financial value,
claims to money and loans;

(iii) rights with respect to movable and immovable property;

(iv) rights with regard to patents, trade marks, and any other industrial
property; and

(v) contractual rights relating to exploration and exploitation of natural
resources.

(Alternative C)
‘Investment’' means:-

(i) inrespect of investment in the territory of
(First Party).

(i)  in respect of investment in the territory of (Second Party).

a
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(b) ‘National’

(Alternative A)
'National' in respect of each Contracting Party means a natural

person who is a national or deemed to be a national of the Parly under
its constitution or relevant law.

(Alternative B)

‘National' in respect of (First Party) means
and in respect of (Second Party) means

(c) ‘Companies’
(Alternative A)

'‘Companies’ means corporations, partnerships or asscciation
incorporated, constituted or registered in a Contracting Parly in
accordance with its laws (and includes such entities in which naticnals
of a Contracting party have substantial interest and majority
shareholding.)

(Alternative B)

‘Companies’ means in respect of the (First Pary)
and in respect of the (Second Fary)

(d) 'State Entity' means a department of governme
institution or undertaking wholly owned or controlled by yuveinen
and engaged in activities of a commercial nature.

(€) 'Returns' includes profits, interest, capital gains, dividends,
royalties or fees.

{f) 'Host State’ means the country in whose territory the investment is
made.

(@) 'Territory’means:

()  inrespectof the (First Party) ;
(i) inrespect of the (Second Party) aagn




(if)

(i)

(iv)

(i
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Article 2

Promotion and encouragement of investments

Each Contracting Party shall take steps to promote investments in
the teiritory of the other Contracting Party and encourage its
nationals, companies and State entities to make such
investments, through offer of appropriate incentives, wherever
possible, which may inciude such modalities as tax concessions
and investment guarantees.

Each Coantracting Farty shall create favourable conditions for the
nationais, companies or State entities of the other Contracting
Party to promote investment in its territory.

The Contracting Parties shali pericdically consult among
themselves concerning investment opportunities within  the
territory of each other in various sectors such as industiy, mining,
communications, agriculture and forestry to determine where
investments from one Contracting Party into the other may be most
beneficial in the interest of both the parties.

*(Each Contracting Party shall duly honour all commitments made
and obligations undertaken by it with regard to investments of
nationals, companies of State entities of the other Contracting
Party.)

Articie 3
Reception of Investments

A national, company or State entity of a Contracting Party
intending to make investment in the territory of the other
Contracting party including collaboration arrangements on specific
projects, shall submit his or its proposal to a designated authority
of the Party where the investment is sought to be made. Such
proposals shall be examined expeditiously and so soon after the
proposal is approved, a letter of authorisation, shall be issued and
investment shall be registered where appropriate, with the
designated authority of the host State.

The investment shall be received subject to the terms and con-
ditions specified in the letter of authorisation. Such terms and
conditions may include the obligation or requirement concerning

The were some differences of views on the need for inclusion of this clause.

(il

(iv)

(ii)
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employment of local personnel and labour in the investment
projects, organisation of training programmes, transisr of techno -
logy and marketing arrangements for the products.

The host State shall facilitate the performance of the contracts
relatable to the investments through suitable administrative
measures and in particular in the matter of expeditious clearance of
authorisation or permits for importation of goods, employment of
consultants and technicians of foreign nationality in accordance
with its laws and regulations.

The Contracting Parties shall make every endeavour through
appropriate means at their disposal to ensure that their nationals,
companies or State entities comply with the laws and regulations of
the host State and also carry out in good faith the obligations under
taken in respect of the investments made in accordance with the
terms and conditions specified by the host State.

Article 4
Most-Favoured-Nation Treatment

Each Contracting Party shall accord in its territory to the
investments or returns of nationals, companies or State entities of
the other Contracting Party treatment that is not less favourable
than that it accords to the investments or returns of nationals,
companies or State entities of any third State.

Each Contracting party shall also ensure that the nationals,
companies or State entities of the other Contracting Party are
accorded treatment not less favourable than that it accords to the
nationals or companies or State entities of any third State in regard
to the management, use, enjoyment or disposal of their
investments including management and ccntrol over business
activities and other ancillary functions in respect of the
investments.

Article 5
National Treatment

Each Contracting Party shall accord in its territory to the
Investments or returns of nationals, companies or State entities of
the other Contracting Party treatment that is not less favourable
than that it accords to the investments or returns of its own
nationals, companies or State entities.

Some countries do not favour 'National Treatment’ for foreign investments.
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(i) Each of the Contracting Parties shall extend to the nationals,
companies or State eniities of the other Contracting Party,
treatment that is not less favourable than that it accords to its own
nationals, companies or State entities in regard to management,
contrel, use, enjoyment and disposal in relation to investments
which have been received in its territory.)

Article 6
Repairiation of capital and returns

() Each Contracting Party shall ensure that the nationals, companies

or State entities of the other Contracting Party are allowed facilities
in the matter of repairiation of capital and returns on his or its
invesiments in accordarice with the terms and conditions
stipulated by the host State at the time of the reception of the
investment.

(i) Such terms and conditions may specify:-

{fa) the mode and manner of repatriation of profits and returns as
also the requirement, if any, concerning re-investment;

(b) the exteni to which the capital invested may by allowed to be
repatriated in each particular year,

(c) any requirmement concerning the currency in which repa-
triation is to be made and the place or places of such
repatriation;

(d) the nature of restrictions that may be imposed by the host
State on repatriation of capital and returns in its national
interest during any period of exceptional financial or economic
situations.

{iiy The stipulations concerning repatriation of capital and returns shall
be set out in the letter of authorisation referred to in Article 3. The
terms and conditions so specified shall remain operative
throughout the period ot the investment and snail not be altered
without the agreement of the parties.

Article 7

Natlonalisation, expropriation and payment
of compensatlon In respect there of

(Y (Alternative 1)

A Contracting Party may exercise its sovereign rights in the mattar

177

of nationalisation or expropriation in respect of investments mada in its
territory by nationals, companies or State entities of the other
Contracting Party upon payment of appropriate compensation, subject
however, to the provisions of its laws. The host State shall abide by
and honour any commitments made or assurances given both in regard
to nationalisation or expropriation and the principles for determination of
appropriate compensation including the mode and manner of payment
thereof.

(Alternative 2)

Investments of nations, companies or State entities of either
Contracting party shall not be nationalised, expropriated or subjected to
measures having effect equivalent to nationalisation or expropriation in
the territory of the other Contracting Parly except (for a public purpose)
(in national interest) of that party and against prompt payment of
appropriate compensation.

(i) (Alternative 1)

*(Unless stipulations are made to the contrary at the time of the
reception of the investment, the expression ‘appropriate compensation’
shall mean compensation calculated on the basis of recognised
principles of valuation).

(Alternative 2}

Unless stipulations are made to the contrary at the time of the
reception of the investment, the expression “appropriate
Oc?mpensation" shall mean compensation determined in accordance
with eguitable principles taking into account the capital invested,
depreciation, capital already repatriated and other relevant factors.

Article 8

Compensation for Losses

The nationals, companies or State entities of one Contracting Party

;Nho suffer losses in the territory of the other Contracting Party resulting
rom:

{a) requisitioning of their property by its forces or authorities; or

:..& destruction of their property by its forces or authorities which

Some delegations had reservations on this provision.
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was not caused in combat action or was not required by the
necessity of the situation;

shall be accorded restitution or adequate compensation (and the
resulting payments shall be allowed to be repatriated.)

Article 9
Access to courts and tribunals
(Alternative 1)

The nationals, companies or State entities of one Contracting Party
shall have the right of access to the courts, tribunals, both judicial and
administrative, and other authorities competent under the laws of the
other Contracting Party for redress of his or its grievances in relation to
any matter concerning an investment including judicial review of
measures relating to nationalisation or expropriation, determination of
compensation in the event of nationalisation or expropriation or losses
suffered and any restrictions imposed on repatriation of capital or
returns. The local remedies shall be exhausted before any other step or
proceeding is contemplated.

*(Alternative 2

Any difference or dispute between the investor and the host State in
relation to any matter concerning an investment including those relating
to nationalisation or expropriation, determination of compensation in the
avent of nationalisation or expropriation or losses suffered and any
restrictions imposed on repatriation of capital and returns shall be
settled through recourse to appropriate courts and tribunais, judicial or
administrative and other authorities competent under the local laws of
the host State. Neither Contracting Party shall pursue through

diplomatic channel any such matter until the local remedies have been
exhausted.)

Article 10
Settlement of investment disputas
() Each Contracting Party consents to submit any dispute or

difference that may arise out of or in relation to investments made
in its territory by a national, company or State entity of the other

Several participants considered this provision to be inappropriate.
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Contracting Party for settlement through conciliation or arbitration
in accordance with the provisions of this Article,

(i’ If any dispute or difference should arise between a Contracting
Party and national, company or Stale entity ot the other
Contracting Party, which cannot be resolved within a period of
ad ___through negotiations, either party to the dispute
may initiate proceedings for conciliation or arbitration after the local
remedies have been exhaustad,

(iiiy Conciliation shall take under the UNCITRAL Conciliation Ruies 1980
unless the parties have reached agreement to refer the dispute to
conciliation under the provisions of the International Convention for
the Settlement of Investment Disputes between States and
Nationals of other States 1965.

(iv) Where the conciliation praceedings have failed to resolve the
dispute, it shall be referred to arbitration at the instance of either
party to the dispute within a period of three months.

(v) Any reference to arbitration shall be initiated under the provisions

. of the International Convention for the Settlement of Investment
Disputes between States and Nationals of other States, 1965 or
"The Additional Facility Rules" of ICSID, whichever may be
appropriate. In the event of neither of these procedures being
applicable, the arbitration shall take place in accordance with the
UNCITRAL Arbitration Rules of 1976, and the appointing authority
for the purposes of such rules shall be .

(vi) Neither Contracting Party shall pursue through diplomatic channel
any matter referred to arbitration until the proceedings have
terminated and a Contracting Party has failed to abide by or to
comply with the award rendered by the arbitral tribunal.

Article 11
Settlement of disputes between Contracting Parties
(i) Disputes or differences between the Contracting Parties
concerning interpretation or application of this agreement shall be
settled through negotiations.
B i such disputes and differences cannot thus be settled, the same

shall upon the request of either Contracting Party be submitted to
an arbitral tribunal.




| An arbural tribunal shall be composed of three members. Each
Coniracting Party shall nominate one member on the tribunal within
a period of twa months ot the receipt of the request for arbitration.
The third member, who shall be the chairman of the tribunal, shall
be appointed by agreement of the Contracting Parties. If a
Contracting Party has failed to nominate its arbitrator or where
agreement has not been reached in regard to appointment of the
chairman of the tribunal, within a period of three months, either
Contracting Party may approach the President of the International
Court of Justice to make the appointment.

{iv) The arbitral tribunal shall reach its decision by majority of votes.
Such decision shall be binding on both the Contracting Parties. The
tribunal shall determine its own procedure and give directions in
regard to the costs of the proceedings.

Anticle 12
Subrogation

If either Contracting Party makes payment under an indemnity it has
given In respect of an investment or any part thereof in the territory of
the other Contracting Party, the latter Contracting Party shall
recognize:

(a) the assignment of any right or claim from the party indemnified to
the former Contracting Party or its designated Agency; and

(o) that the former Contracting Party or its designated Agency is
entitled by virtue of subrogation to exercise the rights and enforce
the claims of such a party.

Anrticle 13
Exceptions

Neither Contracting Party shall be obliged to extend to the nationals
or companies or State entities of the other, the benefit of any treatment,
preference or privilege which may be accorded to any other State or its
nationals by virtue of the formation of a customs union, a free trade
area or any other regional arrangement on economic co-operation to
which such a State may be a party.

Article 14
Application of the agreement

The provisions of this agreement shall apply to investments made
after the coming into force of this agreement.
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Anrticle 15
Entry into force
*(This Agreement shall into force on signature.)
or

*(This Agreement shall enter into force as from 2

or

*(This Agreement shall be ratified and shall enter into force on the
exchange of instruments of ratification).

Article 16
Duration and termination

This agreement shall remain in .rce for a period of
years. Thereafter it shall continue in force until the expiration of twelve
months from any date on which either Contracting Party shall have
given written notice of termination to the other. (Provided that in respect
of investments made whilst the agreement is in force, its provisions
shall continue in effect with respect to such investments for a period of
years after the date of termination.)

In Witness whereof the undersigned, duly authorised thereto by their
respective Governments, have signed this Agreement.

Done in duplicate at ...ccccoovecveeeernne. (it e, = L
ol RS SN 198 (in the and
languages, both texts being equally

authoritative.)

For the Government of For the Government of
the the

— .
Alternative provisions.
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MODEL AGREEMENT FOR PROMOTION AND PROTECTION
OF INVESTMENTS

MODEL C

Note

The provisions for incorporation in the text of this model draft would
be identical with the provisions set out in Model 'A’ with the exception of
the definition of 'Investment’ in Article 1 (a) and the text of Article 14.
The suggested texts for these provisions are as follows:-

Article 1
Definitions

(a) ‘Investment'means:

capital and technology employed in projects or industries in
specified sectors of national importance as set out in ihe schedule to
this Agreement and includes the following in relation there to :

(i) shares and other types of holdings of companies;

(iiy claims to any performance under contract having a financial value,
claims to money and loans;

(iiiy rights with regard to patents, trade marks and any other industrial
property; and

(iv) contractual rights relating to exploration and exploitation of natural
resources.

Article 14
Application of the Agreement

The provisions of this Agreement shall apply to investments made
after the coming into force of this Agreement where the investments has
been made in specified sectors set out in the schedule to this
Agreement.

X. JURISDICTIONAL IMMUNITY OF
STATES




JURISDICTIONAL IMMUNITY OF
STATES

Introduction

At the Tokyo Session of the Committee in May 1983, one of the
matters that was decided to be taken up at the meeting of the Legal
Advisers of the Member States of the AALCC was the question
concerning the practical implication of the restrictive manner in which
the principle of sovereign immunity was being applied in certain
countries as this had been causing a good deal of concern to the
developing countries of the region. The main focus of attention in this
connection was the United States Foreign Sovereign Immunities Act of
1976 and more particularly the way in which the provisions of that
legislation was being interpreted and applied by the American Courts.
This was in view of the fact that the governments in many developing
countries found themselves engaging in activities which in some way or
other attracted the long arm jurisdiction of the United States Courts
under the aforesaid legislation on the basis of some kind of nexus even
though somewhat remote at times. A good deal of concern was
expressed in this connection about the manner in which the jurisdiction
of the courts in the United States was sought to be invoked in the case
of Verlinden Vs Central Bank of Nigeria in respect of a dispute
concerning sale of cement by a Dutch company to the Nigerian
Government which had no connection with the United States except
that the bank guarantee was opened by the Central Bank of Nigeria
through the Morgan Guarantee Trust Company in New York. The
judgement of the United States Supreme Court in that case was
delivered soon after the Tokyo Session on 23 May 1983, which affirmed
the validity of the legislation on the jurisdiction of the United States
Courts in regard to suits even by foreign plaintiff. This decision was
referred to at the Meeting of the Legal Advisers held in New York in
November 1983 as also a number of decisions where the actions were
said to be "causing direct effect in the United States™ within the meaning
of the 1976 Legislation.

At the Meeting of the Legal Advisers, views were expressed that in
the light of the divergence of State practice, and the growing trend
towards enactment of national legislations in certain countries
restricting State immunity, it was desirable that the law on the subject
should be authoritatively settled through the work of the International
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Law Commission in order to achieve a uniform approach towards
application of sovereign immunity. The general consensus that
emerged out of the discussions were as follows:-

i) The principle of reciprocity might appropriately be the
governing factor in the matter of application of jurisdictional
immunity and the International Law Commission might be
requested to consider incorporating a provision to that effect
in the draft articles.

i) The Secretariat of the AALCC should endeavour to monitor the
future application and interpretation of the United States
Sovereign Immunities Act through appropriate means and, in
this connection, it was felt that requests may also be made to
Member Governments to communicate to the Secretariat such
information as they may have or may obtain through their
Diplomatic Missions in Washington.

i) Whilst expressing its concern about the recent application of
the US legislation the Meeting was of the view that the AALCC
would be in a better position to examine and comment upon
that legislation as also to advise on possible reciprocal
legislation in Mamber States after the International Law
Commission had made some further progress on its work on
jurisdictional immunities. It was accordingly agreed that the
matter be placed before the Committee at one of its regular
sessions with a view to making of appropriate recommen-
dations soon after the Commission had adopted provisionally
the draft articles on the subject. It was also felt that the
Secretariat in the meantime may consult with and obtain
information on the recent trends in countries of other regions.

iv) Member Governments might consider the possibility of
incorporating arbitration ciauses in their contracts such as
those under the ICSID Convention so as to preclude exercise
of jurisdiction by the national courts.

v) The AALCC Secretariat should render advice to Member
Governments upon request regarding modalities to be adopted
in individual cases such as possible approach to the
Department of Justice through the State Department for filing
of suggestions or for facilitating representation before the
Courts.

The Report of the Legal Advisers was placed before the Commitiee at
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its Kathmandu Session in 1985. The Committee, whilst taking note of
the recommendations held a general debate on the topic of sovereign
immunity and the work of the International Law Commissicn with the
participation of ILC's Special Rapporteur Dr. Sompong Sucharitkul. The
Committee also discussed the scope and effect of the United States
Legislation of 1976 and the United Kingdom State Immunity Act, 1978
which had many similar provisions as in the United States legislation. At
the conclusion of the debate it was decided that the topic should be
taken up as a substantive item for consideration of the Committee at its
Twenty-fifth Session. The Secretariat accordingly prepared a
comprehensive study setting forth the law and practice in respect to
immunitly of States in various regions of the world. Extensive
discussion took place on the basis of that study at the Twenty-fifth
Session held in Arusha in 1986. In the course of the general debate, the
Observer for Australia stated that the Foreign States Immunities Act
1985, enacted by the Australian Parliament, whilst following the general
international trend by adopting the restrictive doctrine introduced some
innovations. The structure of the Act while providing that a foreign State
would be immune from the jurisdiction of an Australian Court,
enumerated specific exceptions from the rule of general immunities.
Such exceptions included, inter alia, proceedings concerning a
commercial transaction; proceedings concerning a tort committed in
Australia, and proceedings concerning employment contracts relating
to foreign embassies and consular missions covered by the Vienna
Conventions, he added. Turning to the question of immunity from
execution, he stated that the Act stipulated that the property of a State
would not be subject to any process or order of the Courts for the
satisfaction or enforcement of the judgement and that this immunity,
however, would not apply to commercial property. He said that the Act
also provided for service of process which had to be through the
diplomatic channel or in accordance with the agreement with the foreign
State concerned.

One delegation referred to the American action of freezing his
Government's assets. He said that the US action was contrary to and
violative of Article VI of the Articles of Agreement of the Interrational
Monetary Fund and that the American Act of 1976 which allowed the
freezing and confiscation of assets of other States violated the
concept of jurisdictional immunities of States.

The Observer for UNIDROIT said that the expansion of the activities
of States into the economic area demonstrated why the long standing
concept of absolute immunity of States had been surpassed in the main
industrialised countries by the prevailing concept of limited immunity.

He observed that limited immunity is a simple criterion or general
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principle that acquires a concrete quality only when the legal

relationship in respect of which State ca im i i
SRl S, nnot claim immu
local jurisdiction has been identified. Ll L

.An'other d.elegate was of the view that the principle of State
jurisdictional immunity was a substantive norm of international law and
the exercise of compulsory jurisdiction by the Courts of any count
over a foreign sovereign State was violative both of the sovereiv nt 2;
that.laner State and the norms of the contemporary intern%tign“:
relgthn;. He emphasized that his government neither recognized sucT1
jurISFiICIIOH nor _did the Courts in his country hear cases ag.ainst other
fc.>re.|gn. sovereign States. He said that his government draws a
dlstincthn bety\(een sovereign acts of State owned enterprises or other
economic entities. As regards civil law suits arising from commercial
gchwﬂes of State owned enterprises or companies in their capacity as
independent legal persons, the delegate said that his governement)\(Nas

in principle not in favour of their enjoying immunity f jurisdicti
rom
of a competent foreign Court. § A TR

One de‘legate addressing himself to the recommendations of the
Legal Adlv1sers meeting said that the first recommendation viz. the
presentation of ah aide memoire to the State Department of the US‘ was
a weak step and could not be effective. He was of the view that the
second recommendation viz, the incorporation of arbitration clauses in
contracts, too would not yield appropriate results. He pointed out that
such a glause would not always ensure that the Department of Justice
would fl!e a suggestion in the court, or that the count refuse the
assumpgon of. Jurisdiction or that the courts would always accept the
.Z!_Jﬁg_ges'tlon, if any, of the Depa.rtment of Justice. Referring to the

ifficulties aqd obstacles surrounding the other recommendations, he
;as of the view that. thfa best suggestion enumerated in the Secretériat
udy was the constitution of a panel of experts. He was of the view that

the experts must be draw i
n from independent developing countries
should work out a decisive stand. i it =

mrﬁ:r;orther delegate ref_erred to.the ex.istence of two schools of thought
betweer;mg t_he ques_»tlo'n of |mmun|ty_ besed upon the distinction
diffors ozx “{ﬁr? gestionis anq jure gestionis he pointed out that views
o Ia exactly oqnstltutes the oonc?pt of ex jure gestionis i.e.
i r<r:1|_e|1 non-sovereign or less essential activity. He was of the
. tw ile '? was no longer tenable to hold to sovereign immunity in
e ofactlvnl_eg whl_ch were of a purely commercial nature and the
:‘f'ncroach'o restnctnvellmm'un_ly should not be applied in a manner
Moo ing upon tlhe jurisdiction of other States. He felt that whereas it

easy to register a trend towards the restrictive principle of
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immunity, it was as yet difficult to agree on a principle which would
satisfy the criteria of uniformity and consistency required for the
crystallization of a rule of customary international law.

One delegation felt that US Foreign Immunities Act had, inter alia,
violated the Charter of the United Nations and the long arm jurisdiction
of the US Courts reached everyone and affected the political and
economic indepenaence of all peoples and States.

The Secretary General in his concluding remarks stated that the
Secretariat study on the Jurisdictional Immunities of States would be
elaborated in the light of the views expressed by various delegations
and the topic would be taken up as a priority item at the twenty-sixth
Session of the Committee.

Xl. THE CONCEPT OF PEACE ZONE IN

INTERNATIONAL LAW AND ITS
FRAMEWORK




THE CONCEPT OF PEACE ZONE IN
INTERNATIONAL LAW AND ITS
FRAMEWORK

Introduction

His Majesty's Government of Nepal by a reference made under
Article 3(b) of the Statutes® had requested the Committee to undertake
a study on "The Concept of Peace Zone in International Law and its
Framework.” In response to that request the Secretariat prepared a
study which, while tracing the development of the concept of peace
zone, pointed out that the peace zone as a concept as such did not
appear to find specific mention in any treaties on international law as
they basically reflected the traditional norms and practices that were
developed and recognized among the European nations through the
middle ages and until the early years of the present century. The law of
nations did recognise war as a means for settlement of conflicts and
developed norms and rules for regulating warfare. The law equally
recognised the right of a State to "neutrality and also the concept of a
"neutralised State" upon a collective guarantee, either by treaty or a
declaration. Ano her concept, which international law recognised in the
context of warfare, was "demilitarisation”, namely, an agreement
between two or more States which restricted establishment of military
installations or stationing of troops in a particular zone or zones with a
view to deescalate war and promote conditions for peace. The Charter
of the United Nations had brought about a new dimension in the future
growth and development of international faw on an universal basis
centered around the key-stone that war was outlawed as a legitimate
means for settling disputes and reiterating the concept of collective
security that had earlier found expression in the Covenant of the
League of Nations. In the context of the Charter, maintenance of peace
and security and promotion of friendly relations among nations had
become the prime objective of international relations to be fostered and
strengthened through progressive development of legal principies
suited to the purpose. It was, therefore, not surprising that a trend in
favour of bilateral treaties of peace and friendship gained wider
acceptance during the fifties. The theme of peaceful co-existence and
development of friendly relations came to be widely accepted in the
wake of the cold war, the more notable among them being the Panch

* Article 4(c) of the Revised Statutes
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Shila, The Bandung Declaration, the Movement for Non-alignment and
the principles adopted by the United Nations Special Committee on
Friendly Relations. The concepts such as "Zone of Peace”, "Nuciear
Free Zone" and "demilitarisation” could be said to have emerged in this
context.

The ASEAN foreign ministers in their Kuala Lumpur Declaration,
adopted on the 27th November 1971, had described South-East Asia as
a "zone of peace, freedom and neutrality”. Also in that same year, a
proposal was brought before the United Nations for Declaration of the
Indian Ocean as a zone of peace. Further, in a speech on the occasion
of his coronation in 1975, His Majesty the King Birendra of Nepal had
proposed that his country be declared as a zone of peace.

Against this background, the Secretariat study examined the extent
to which the principles underlying the traditional concepts like
"neutrality” or "neutralised States™ could be applied to the concept of a
"peace zone". Furthermore, the applicability of the various declarations,
concepts and norms that have emerged since the second world war as
also the extent to which new principles would need to be developed and
incorporated as par of international law were also considered relevant
in the framework of the Secretariat Study.

In accordance with the Committee's normal practice, the item was
accordingly placed for preliminary discussion at the Committee's
Kathmandu Session.

In the course of the discussions, the delegate of Nepal, in his
detailed statement, elaborated the intent of his government's proposal
to declare Nepal as a zone of peace. It was explained that while the
customary principles and practices such as neutrality, neutralized
Zones etc., were relatable wholly to belligerency, acts of war and the
right of a State to remain aloof in such conflicts, the concepts of peace
zone derived its source of origin from the concept of peace as initiated
by the Charter of the United Nations and developed through such
international endeavours as the Bandung Declaration, the 1970
Declaration on Friendly Relations and Co-operation Among States and
the Non-aligned Movement. While referring to the UN Resolution
declaring Indian Ocean as a Zone of Peace® it was stressed that
through that resolution the UN had accepted the concept as a legally
valid principle of international law and if the concept was valid in respect
of a region or sub-region, it could be equally valid to declare the territory
of a single state as a zone of peace.

“U.N. General Assembly Resolution adopted on *16 December 1971.
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It was recognised that the concept of zone of peace involved not
only the obligations to be undertaken by the States which wished to
declare its territory as such but also reciprocal obligations on the part of
other States to respect the Status of the Zone of Peace. Nepal, on its
part agreed to undertake follewing obligations:

1. It would adhere to the policy of peace, non-alignment and peaceful
co-existence and wouid constantly endeavour to develop friendly
relations with all countries of the world, regardiess of their social
and political system, and particularly with its neighbours, on the
basis of equality and respect for each other's independence and
sovereignty.

2. It would not resort to the threat or use of force in any way which
might endanger the peace and security of other countries,

3. [t would seek peaceful settlement of all disputes between it and
other State or States.

4, It would not interfere in the internal affairs of other States.

5. It would not permit any activities on its soil that were hostile to
other States supporting its proposal and in reciprocity, States,
supporting its proposal could not permit any activity hostile to
Nepal.

6. [t would continue to honour the obligations under all the existing
treaties which it had concluded with other countries as long as they
remained valid.

7. It would not enter into military alliance nor would it allow the
establishment of any foreign military base on its soil. In reciprocity,
other countries supporting its proposal would not allow
establishment of military base on their soil directed against Nepal.

As regards the views of other delegations, there were at least three
different shades of opinions. Some delegations while generally
endorsing the validity of the concept of peace zone stated that Nepal's
proposal conformed to the basic principles of international law. Another
view was that the peace zone concept was not at the time being
crystallized, it was probably because it could have different contents in
different parts of the World and it was upto the interested countries in
each case to define that content. Accordingly, there might be different
types of peace zone and instead of defining a peace zone either in
abstract or in general, it would be more practical to identify the main
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possible features of peace zones to be established on a case by case
basis.

Yet another view,held by India, however, was that the concept of
Peace Zone was a new idea in international law without any precedent.
it was stated that although several proposals have been made for
declaring certain regions and sub-regions as zones of peace, there
were only two relevant precedents. The first was the Kuala Lumpur
Declaration of 1971, which basically was a political declaration
emanating from a political conference. The second example was
concerning the Declaration ‘'on the Indian Ocean as a Zone of Peace.
Both the Declarations were adopted in the context of big power rivalry
and were aimed at preventing escalation, expansion and removal of
military presence of big powers from a region or sub-region.
Furthermore, encouraging the fragmentation of the search for peace,
when the Charter of the United Nations itself stressed on collective
efforts for peace, could lead to a situation where individual countries,
within the limited option of their own specific interest begin to
unilaterally propose themselves as Zones.of Peace resulting in as many
Zones as there were members of the United Nations. It was stressed
that if the concept of zone of peace was to be developed along healthy
lines and aimed at greater acceptability, it was essential that the basic
features of the proposal to declare the Indian Ocean as a Zone of
Peace shculd broadly guide any proposal of this kind. It would be
advisable not to radically depart from the framework and thrust of the
Indian Ocean proposal because that was made after considerable prior
consultation and understanding amongst those most interested in it and
those who would be its biggest beneficiaries.

* At the Arusha Session, there was a brief discussion on this topic.
The delegate of Nepal streassed that it was not correct to say that his
country's proposal was somehow against the idea of the Indian Ocean
as a zone of peace and that it would be a fragmentation of the proposal
of the Indian Ocean as a Zone of Peace. He did not accept that Nepal's
Proposal was in any way against the established norms of international
law or that it went against the principles of Non-alignment and the
Bandung Declaration. While rejecting the argument that a single country
Zone of peace would fragment the zone of peace concept over a larger
area, he asked whether on the same ground it could not be argued that
Indian Ocean as Zone of Peace concept would fragment and distort the
concept of world peace. The delegate of India reiterated his
government's point of view in this respect.

in it was decided that any further discussion on this topic would be held
Seséls_workmg group whtch would be cpnstituted at.the Twenty-sixth
B ion of thfa Cpmr_nmee. The Working Group might consider the
onts and implication of various proposals on the establishment of
9ace Zone made within and outside the United Nations.




ORGANISATION OF LEGAL ADVISORY
SERVICES ON INTERNATIONAL LAW

Introduction

At the Karachi Session of the AALCC held in January 1969, it was
decided that the Committee should consider the question of
organization of Legal Advisory Services on International Law at one of
its subsequent sessions. The idea underlying the decision was that an
exchange of views and information on this matter would be useful and
would enable the Asian-African Governments to benefit from each
others experience in the field. The subject was generally discussed in
the Plenary at the Committee's New Delhi Session held in January 1973
and a decision was taken at that Session for holding of periodic
meetings of Legal Advisers of the Member States under the auspices of
the Committee in order to promote a free and frank exchange of views
on professional, organisational and technical aspects of the system of
Legal Advisory Services on International law followed by Member
Governments of the Committee. A two-day Meeting of Legal Advisers
was accordingly held in January 1978 immediately after the
Committee's Doha Session which was followed by another meeting of
Legal Advisers in February 1979 during the Seoul Session.

Subsequently, another Meeting of Legal Advisers was held in New
York in November 1983 during the Thirty-eight session of the General
Assembiy.

The topics for discussion intended to be taken up at the New York
Meeting were the following:-

l. ORGANIZATIONAL PATTERN:

Relative merits of the systems obtaining at present in various
Countries:

a) As partof the General Legal Services of the Government;
b) As partof the Regular Foreign Service;
As a specialist division in the Foreign Office;

Creation of a small section in the Foreign Office whilst vesting
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the ultimate responsibility for legal advising on international
legal questions in the Attorney-General's Department.

. NATURE OF WORK IN THE [INTERNATIONAL LAW
DIVISION

a) Advisory work on international law problems, method of
seeking advice and the stage at which advice is generally
sought; weight attached to such advice;

b) Treaty-making, drafts interpretation and implementation-stage
at which legal advisers are generally associated with the
negotiations and drafting of treaties; implementation of
treaties through domestic legislation;

c) Preparation of full powers and other instruments;

d) Preparation for court cases involving international law
questions; International Court of Justice, International Arbitral
Tribunals; Tribunals or Committees constituted by
International Organisations; National courts and tribunals;
Issue of Certificates on International Law questions;

e) Caodification and development of internationl law and Trade Law-
Preparation for International Conferences dealing with
international legal questions; Sixth Committee of the U.N.
General Assembly; International Law Commission; UNCITRAL
and UNCTAD; Other international and regional organisations
engaged in the field.

lil. ROLE OF LEGAL ADVISERS IN POLICY MAKING

Status and independence; Association of the Legal Advisers in
formulation and execution of foreign policy.

IV. RECRUITMENT AND TRAINING OF PERSONNEL FOR
THE INTERNATIONAL LAW ADVISORY SERVICES,
CONDITIONS OF SERVICE

Methods of recruitment; academic qualifications and experience;
Basic training; Conditions of service.

V. RELATIONSHIP OF THE LEGAL DIVISION WITH THE
VARIOUS GOVERNMENT DEPARTMENTS
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VI. ADVISE FROM OUTSIDE SOURCES

Seeking advice from University Professors and eminent lawyers;
weight of their advice; their inclusion in Government delegations to
international conferences.

VII. LIBRARY FACILITIES

The need for a good library; indexing of back papers; Development of
atechnigue for maintenance of treaty records.

Due to the lack of time, the Legal Advisers were, able to discuss
only the first topic, namely, the organisational pattern ot legal advisory
services. The Meeting took note of the fact that two previous Meetings
of Legal Advisers held in 1978 and 1979, had examined in some detail
the organisational pattern of legal advisory services obtaining in
Member States. The Chairman summed up the discussions at the New
York Meeting as follows:

"Every country will adopt the system of legal advisory services in the
light of its tradition, experience and needs. Where a system has already
been established, it may not be possible, even though desirable, to
make substantial changes therein. However, exchange of views
concerning the working of the system in different countries may give
examples of problems faced and solutions found by them and this may
be helpful to them in reviewing or modifying their own system.

Where such systems have not yet been established, the exchange
of views which has been held may be found very useful in establlshlng a
system which meets with their needs and requirements.

In many cases, the important elements which should be highlighted
and emphasised in establishing or modifying the system of legal
advisory services may be the following:-

i) The legal advisory services should be system-oriented rather
than be individual-oriented so that, whereas individual officers
may come and go, a reliable legal advisory service system will
remain available to the country concerned.

i) The system should ensure continuity. Transfers from the
division or department for assignments in unrelated fields such
as diplomatic positions should be the minimum.

iii) The system should give due place to the acquisition of
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specialised knowledge not only about traditional international

law but also about the newer fields of international law, such as

the Law of the Sea, Law of Outer Space, Trade Law,
International Economic Relations Law, and so forth. Skills 1
should also be developed in the field of comparative legislation

and the unification of law, panticularly in the commercial and
economic field. :

iv) The system should devote special attention to the building up
of adequate legal materials as well as to giving their officers
requisite field experience in newer fields of international law by
associating them in bilateral negotiations and promoting their
participation in international conferences.

—y

v) A system of co-ordinated advice should be promoted. Thus,
proper procedural and other device should be developed which
harmonize the questions of international law with the questions
of constitutional or internal law, and deal properly with mixed
questions of law and the law in commercial, industrial and
economic fields, where skills are developed in Ministries of
Justice and the Attorney General's office.

vi) Legal advisers must remain in close touch with foreign service XIll. ECONOMIC AND
officers and should have a good grip of elements of diplomacy INTE RNATIONAL TRADE LAW
and international relations. MATTE RS

vil) Members of the Legal Advisory Service should be ensured
reasonable non-discriminatory Career prospects.”

It was felt that these conclusions were extremely useful and might
well constitute the subject matter of recommendations by the AALCC to
its Member States. It was accordingly decided that the matter should be i
brought up before the Twenty fourth session of the Committee with a
view to further consideration. The Meeting also recommended that the
remaining matters on this topic should be discussed at the next meeting
of the legal advisers.

The Repon of the Meeting on the first topic was placed before the
Committee at the Kathmandu Session. The Committee approved the
Report and asked the Secretariat to transmit the same to all Member
States.




ECONOMIC AND INTERNATIONAL
TRADE LAW MATTERS

it has been the practice in the Committee to take up the international
trade law matters in the Standing Sub-Committee established since the
Accra Session held in 1970. The Sub-Committee which normaily meets
five to six times during the session, subsequently submits its report to
the Plenary for final adoption. During the Tokyo, Kathmandu and Arusha
Sessions, the Committee continued this practice. A brief review of the
work of the Trade Law Sub-Committee during the three sessions is as
follows:

Tokyo Session

At the Tokyo Session, the discussion on trade law matters was
concentrated on the work of UNCITRAL, including the consideration of
the draft Convention on International Bills of Exchange and
International Promissory Notes as proposed by Working Group on
International Negotiabie instruments. The Sub-Committee generally
reviewed the progress of work in UNCITRAL on the subjects of
liguidated damages and penalty clauses, electronic funds transfer and
international commercial arbitration. On the question of hquidated
damages and penalty clauses, the main issue for consideration was
whether the law relating to that matter should be formulated in the form
of a Convention or in the form of a Model Law. The participants had
different views. A large nymber of them favoured a Convention,
whereas some of them favoured a Model Law. One of the
representatives preferred a Model Law against a Convention on the
ground that a high cost was involved in adopting a Convention whose
subject matter was rather limited and, also, some members of the
AALCC itself had supported the idea of Model Law on the subject. In
contrast, the representatives who favoured a Convention pleaded that
the question whether there should be a Convention or a Model law
should not be decided on the basis of involvement of high cost.
However, they felt that the problem of high cost involved in convoking a
meeting of plenipotentiaries for the adoption of the Convention might be
resolved through adoption of such a Convention by a resolution of the
General Assembly.

On the subject of electronic funds transfer, one of the
representatives expressed the view that this subject was of growing
importance. He emphasised that the countries of Asia and Africa should
have more interest in the study of this subject. The necessity of
preparing a legal guide on electronic tunds transfer was also stressed.
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On the subject of international commercial arbitration, special
meptlon was made of the uniform rules adopted by UNCITRAL and
regional centres for arbitration established by the AALCC. One of the
representatives felt the desirability of having a uniform arbitration law in
addition to the uniform arbitration rules. Another representative
suggested that the AALCC Secretariat should prepare its own
commentaries on the clauses of the Model Arbitration Law as prepared

by UNCITRAL and should suggest what was in the best interest of the
Member States.

The Draft Convention on International Bills of Exchange
and International Promissory Notes

The Sub-Commiﬁee examined the issues involved in the Draft
Convention on International Bills of Exchange and International

Promissory Notes. The views expressed by the representatives were
as follows:

Definition of "Money" or "Currency" (Articles 1(2) (b) & (3
G (2 (®) & (3)

One of the representatives expressed the view that there should be
a distinction between two situations. First, in order to meet a situation
where i'nstruments are drawn in SDRs but are to be paid in a specific
Fiomest|c currency, there was a need for incorporating this possibililty
lqto the Convention. Also, the Convention should take care of a
situation where instruments are drawn in SDRs and are to be paid in

SDRs as well. In his view, further study was needed especially in the
latter situation.

Completion of an Incomplete Instrument (Article 1)

: One repres_entative expressed the view that the existing text in the
fiilft_ Convention should be retained, since that appeared to be a fair

Solution as to the question who should bear the loss arising out of the

Observance of the original agreement.

Forged Endorsements (Article 23)

It was the yiew of one of the representatives that the existing text be
eczptable, since he_considered it a good compromise. Nevertheless,

) tUr?gested that this text could provide, as in Articles 41(2) and 64,
= © damages that the person to whom the instrument was directly

reanSferred by the forger has to pay should be limited to the amount

ac

ferred to in Article 66 or 67.
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Shelter Rule (Article 27)

That the existing text should be retained was the view of one of the
representatives and this view was generally accepted by members of
the Sub-Committee.

Protected Holder (Article 28)

The existing text was considered satisfactory by one of the
representatives. But he suggested that the requirement of regularity in
Article 4(7) should be deleted since it was a vague concept which is not
accepted in the present UCC.

Material Alteration (Article 31)

This position was generally acceptable but a decision to delete this
provision was said to be another solution of resolving this problem.

Drawer's Power to Limit or Exclude His Liability (Article

34(2))

Supporting the existing text, one of the representatives expressed
the view that even to the civil law countries this text is acceptable.

Incomplete [nstruments (Article 38 (1))

This provision was considered necessary and it was felt that some
sort of rule should be provided in case of the guarantor.

Qualified Acceptance (Article 39 (2))

One representative emphasised that there was a clear distinction in
the text between the qualified acceptance in which the holder has no
option and the partiai acceotance. This solution was generally
acceptable.

The Guarantor (Article 42 (5) )

This solution was preferred because another solution which provided
that in the case of a bill the person for whom he has become guarantor
is the drawer before acceptance, the holder would be at a loss because
he usually does not know when the guarantor made the guarantee, and
hence it would lead to practical problems of verification.

—
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Domiciled Bills (Article 45 (2) (c))

One of the representatives expressed the view that the text was
acceptabfe to hlm, although it might give rise to difficulties to
commercial practices of ULB  countries. No contrary view was
expressed.

Excuse for Delay in Presentment for
(Article 48) Acceptance

. According to Article 48(b), presentment for acceptance is dispensed
wnth. Therefqre, the holder in this case is allowed to take recourse
action immediately. This solution was considered preferable.

Guarantor of the Drawee (Article 53 (3))

Consideriqg the nature of the International Bills of Exchange, one
reperesentative felt that it would be a good idea to have a guarantor who
has primary obligation on the instrument,

Instruments payable in a Currency other than that of a
place of Payment (Articles 71 & 72)

One of the representatives considered the text acceptable and
noted that damages from loss caused for the holder was recoverable in
accordance with Article 71 (3).

On the issue whether there should be two separate Conventions on
the International Bills of Exchange and International Promissory Notes
on the one hand and International Cheques on the other, one
fepresentative expressed the view that two separate Conve,ntions
gcl)%ht bg prefe_rable. He suppon_ed his view on the ground that one
Ee t:/ennon \_~h|ch covers everything will have too many provisions and

@ complicated. This view was supported by several d elegations.,

() Kathmandu: Session

a;'::gaisb-Committee on Interngtional Tradg Law matters, during the

UNCITRAE‘ Session while mamly. focussing its deliberations on

e s _Model Law on International .Commercial Arbitration, also

ﬂternat'y reviewed the progress concerning the Draft Convention on

U |on?| Bills of Exchange and International Promissory Notes and
AL's work relating to New International Economic Order (NIEO).
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a) UNCITRAL's Model Law on International Commercial
Arbitration

The Sub-Committee examined the UNCITRAL's text of the Model Law
article by article. The discussions were as follows:

Article 1
Scope of Application

(1) The Sub-Committee noted that the first paragraph of this article
sets forth the definition of 'international’ but did not define the
term ‘commercial’ and instead the text had provided in a
footnote an illustrative list of commercial relationships. The
Sub-Committee decided to recommend that a definition of the
term "commercial” should be included within and made an
integral part of the Model Law. As regards the gquestion
whether this definition should be illustrative or exhaustive, one
view favoured an illustrative definition, the other preferred an
exhaustive one.

(2) The Sub-Committee also agreed to recommend a drafting
change in Article 1(1), namely, "which has effect in this State"
to be replaced by the expression "which is in force in this
State”.

(3) It was noted that the Model Law did not contain any provision
on the territorial scope of application. The Sub-Committee
considered the question whether the Model Law should contain
such a provision. After deliberation, it decided that the Model
Law should not incorporate territorial limit.

Article 2
Definitions and Rules of Interprelation

(1) This Article sets forth definitions of certain terms as also rules
of interpretation. The Sub-Committee decided to recommend
that the definitional provisions and provisions relating to rules
of interpretation should be divided into the independent articles
entitled "Definitions” and "Rules of Interpretation”, respec-
tively. It was also agreed that it would be appropriate to locate
the 'Interpretation’ article towards the end of the Model Law.

(2) It was suggested by one representative to include a definition
of the term "party” to the effect that that term included natural
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or juridical persons or entities who had concluded an arbitration
agreement ur_especuve of whether the persons or entities
were named or identified in the Arbitration Agreement.

Article 4
Waiver of Right to Object

Arlicle 4 estoppes a party from later invoking non-compliance with
procedural requirement faid down in a non-mandatory provision of ma
Model Lavlv, orin the arbitration agreement, if that party does not ob'ec?
thereto without delay. The Sub-Committee felt that the term "wilhjout

E al wa va ate lf o i

Article 5
Scope of Court Intervention

(1) The Sub-Cqmminee agreed with the suggestion made by one
representative that the title of this aricle was inappropriate
and should be amended to "Limitation of Court Intervention.”

(2) Qne represpntative was of the view that this Article should
’enhe( be déleted or exact circumstances should be specified
in which the Court could intervens.

Article 6

Court for certain functions of Arbitration, Assistance
and Supervision

(m Thn.s? Article requires the State adopting the Model Law to
de§|gnate.§ specific court to perform ceriain functions referred
1o in specified provisions of the Model Law. On the suggestion
of one representative, the Sub-Commitiee: took the view that
de_&g_nqted courts by the national authority should have the
Jurisdiction to deal with matters conceming the Model! Law.

() The Sub-Committee recommended reformuiation of this article
as under:

Coy, 0 ;
Lawns With jurisdiction to perform the functions provided in the Modsl

“'9 COUF(S with jurisdicti rform th nction n
'l 4 | risdiction to pe orm t i i
| ibe.. p e functions prowded in the
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Article 7

Definition and Form of Arbitration Agreement

(1) The Sub-Committee agreed recommending that this Article
shouid be split into two articles, one dealing with the definition
of arbitration agreement and the other with the form of
arbitration agreement.

(2) It was also agreed to recommend substitution of the expres-
sion "defined legal relationship” in paragraph (1) of this Article
by "defined legal issues” or "defined legal disputes™.

(3) Paragraph (3) of this Article provides that "An agreement is in
' writing if it is contained in a document signed by the parties”.
The question was raised whether the signature on the
document should be hand written or could be effected by
mechanical means. The Sub-Committee agreed to recommend

that the mode of signature should be left to the national laws.

Article 8

Arbitration Agreement and Substantive claim before
Court

(1) The last part of paragraph (1) of this Article reads: “"Unless it
finds that the agreement is null and void, inoperative or
incapable of being performed”. it was agreed to suggest
deletion of the words "incapable of being performed” as they
were deemed to be superfluous.

(2) Paragraph (2) of this Anicle permits continuance of arbitral
proceedings while the issue of jurisdiction is pending with the
court. The Sub-Committee recommended reformulation of this
provision as follows:

"Where in such cases, arbitral proceedings have already
commenced, the arbitral tribunal shall continue its proceedings unless
the Court grants an interim order to suspend the proceedings.”

Article 10
Number of Arbltrators

The Sub-Committee considered a suggestion that failing agreement
by the parties; an arbitration should be conducted by a scle arbitrator

.
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for the sake of econom i
y and expediency. Another view i
r . consider
that unless the parties agreed on number of arbitrators, there shggldwt?:

three arbitrators. The majori
rs. jority of Sub- i
mended retention of the presentrext. o AR i

Article 14
Failure or impossibility to act

In view of the suggested i
: _ reformulation of Article
certain consequential amendments would need tob;;

this Article, viz. "the Coun specified | : :
substituted by "the pecified in Article 6

it was noted that
€ incorporated in

P would need
Courts specified according to Article 6", s

Article 14 Bjs
The Sub-Committee recommended the delet

of this article, namely "The fact that"
Supertluous,

ion of the opening words
as they were considered to be

Article 16
Competence to rule on own Jurisdiction

(1) It was noted und.er.thi.s Article although the tribunal had the
gstws;t i:ar;;l; c;z t:)tjz é;thlzdictior?, it was; not final and conclusive

' court control and as such a positi
fr;l;r;ga;zu? be cont.ested only in an action for setting asp;dzntlr\:z
. rer?‘ mems.. an representative expressed the view
e l Question of jL_Jrlsd|ct|on c_>f the arbitral tribunal should
settled first before it could go Into the merits of a claim and

further stat i
il ed that the para (3) of Article 16 be substituted as

8 t\’/gheneve'r the ques?ion. of jurisdiction of the arbitral
ribunal arises before it within the period specified by the
tnbynal as referred to in paragaph (2) of this Aticle, the
grbltral tanna[ shall rule on the question of jurisdio.::tion
efore entering into the merits of the case.”

The Sup. ;
b Commmee_, however, decided to retain the present text,

{2) The Su
b-COHIHI't ee agre mm
oNtitleq " tlt g greed to reco end that this Article be




(1)

—
N
~
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Article 18
Power of Arbitral Tribunal to order Interim Measures

The Sub-Committee agreed to recommend that the title of this
Article be as follows: "Interim Measures".

The Sub-Commiitee recommended the reformulation of
this Arlicle as below:

"Unless otherwise agreed by the parties, the arbitral tribunal
may at the request of one of the parties, order such interim
measures of protection as the arbitral tribunal may consider
necessary in respect of the subject-matter of the dispute. The
arbitral tribunal may require any party to provide security for
the cost of such measures”.

One represeniative expressed the view that the provision
concerning security for the cost of interim measures could not
be accepted unless it was subject to the prior agreements of
the parties.

Article 19
Rules of Procedure

Under Article 19, the procedural rules, unless laid down by the
Model Law itself, are determined either by the parties or failing
agreement, by the arbitral tribunal. It was suggested that the
right of the parties to lay down in detail the procedural rules
unless they had chosen the rules of an arbitral institution
should be limited and wider discretion should be given to the
arbitrators who would normally be more experienced than the
parties. After deliberation, the Sub-Committee did not retain
this suggestion.

Paragraph (2) of this Article confers on the arbitral tribunal the
power to determine the admissibility, relevance, materiality
and weight of any evidence. One representative was of the
view that the words "materiality” and "weight” were redundant.
The Sub-Committee, however, favoured retention of all the four
qualifying terms considering that each one of them had
different connotations aithough to some extent overlapping.
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Arucle 20

Place of Arbitration

(1) This Article lays down the rule that the place of arbitration may

be agreed upon by the parties, and failing agreement, the
arbitral tribunal may determine the place. Some représen-
ta.tives telt that although, seemingly, the rule looked sound
fa}lr and reasonable, in actual practice it had worked to a grea{
dlsadv.antage of the parties particularly from the developing
countries. The parties from the developed countries invariably
msustgd on the venue of arbitration to be either in Europe ar
Amgrlca and the other party to the contract being in a weaker
position had no choice but to agree to such a stipulation. The
venue of arbitration in all such cases, although seemingly a
matter of choice, turned out to be nothing but an imposition on
the parties from the developing countries.

There was a good deal of discussion on this matter during
which the following suggestions were made: (a) There was no
way to tackle this problem within the text of the Model Law as
the freedom of the parties as to the selection of the venue of
arbitration could not be fettered; (b) The venue of arbitration as
a rule should be in the respondent's country; (c) Failing
agreement, the venue should be fixed by the arbitral tribunal
tgklng into account the wishes of the parties and
circumstances of the case; (d) When the arbitral tribunal is to
choose the venue of arbitration in a dispute between a party
from a developing country and a party from a developed
couptry, the venue should be in a developing country; (e} An
addition of the sentence in Aricle 20(1): "While choosing the
venue of arbitration in such case, the Arbitral Tribunal may,
howgver, give priority to the venue of the party from the
refatively less developed country in economical sense”.
However, it was felt by some other representatives that this
suggestion was not realistic or practical. :

The Sub-Comnmittee, after deliberation, decided that the best
Practical solution should be: First, that a footnote be appended
10 paragraph (1) of Article 20 as follows: "The Asian-African
countries are recommended to include in their agreements the
Use of Cairo and Kuala Lumpur Arbitration Centres and any
Other Centre established by the AALCC, as a venue of
arbitration. Second, that the AALCC recommend its Member

Overnments to use its Regional Cen s
arbitration. g tres as the venue of
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Article 22

Language

The Sub-Committee agreed to recommend expansion of paragraph
(1) of this Article to provide for the situation where failing agreement by
the parties, the arbitral tribunal does not choose the language of one of
the parties for use in the arbitral proceedings. |n this situation, this
party should have the right to have translations of the proceedings in
his own language at his own expense.

Article 23
Statements of Claim and Defence

(1) The Sub-Committee agreed to recommend the reformulation of
paragraph (2) of this article to be as follows:

"Unless otherwise agreed by the parties, either parly may
amend or supplement his claim or defence during the course of
the arbitral proceedings, unless the arbitral tribunal considers
it inappropriate to allow such amendment or supplement having
regard to the delay in making it or prejudice to the other party
or any other circumstances”.

(2) The Sub-Committee also agreed to recommend addition of a
third paragraph to this article stating:

"In any case the court may fix a date before which parties shall
present their documents and their final statements”.

Article 24
Hearings and Written Proceedings

Since paragraph (4) or this article was not clear as to whether
documents supplied to the arbitral tribunal were required to be
submitted to the other party in original or copies thereof and whether the
other party had the right to examine them, the Sub-Committee
recommended deletion of reference to documents or document from
that paragraph and addition of the following provision as paragraph (5):

"Each party shall have the right to examine any document presented
by the other parly to the arbitral tribunal. Unless otherwise decided by
the arbitral tribunal, copies of such documents shall be communicated
by the supplying party to the other party”.
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Article 25
Default of a party

With regard to sub-paragraph (c) of this Anricle, a view was
expressed that while the arbitral tribunal in the case ot a default in
appearance before the tribunal had the right to continue the
proceedings, it must take into account the possible arguments the
defaulting party would have advanced had it been present. It was
pointed out that this was the practice in the Common Law countries and
was also in accord with international commercial arbitration practice.
The Sub-Committee, however, decided to retain the present text.

Article 27
Court assistance in Taking Evidence
The Sub-Committee recommended substitution of the second
sentence in paragraph (1) of this Article, viz. “The request shall specify”
with "The request shall be in conformity with the rules accepted before
the Court and shall specify™:
Article 28
Rules applicable to substance of dispute
This Article obliges the arbitral tribunal to decide the dispute in
accordance with the "Rules of Law™ agreed by the parties. If the parties
have not so agreed, the arbitral tibunal is only permitted to apply the law
as determined by the conflict of law rules which it considers applicable.
The view was expressed by one representative that the arbitral tribunal
should be permitted to apply only the substantive rules it considered
appropriate. The majority, however, decided to retain the present text.
Article 29
Decision-making by Panel of Arbitrators

The Sub-Committee recommended the title of this Article 1o be as
follows: "Decision-making".

Article 30
Settlement

(1) The Sub-Committee took the view that if the parties settled the
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dispute during the arbitration proceedings, they must be
obliged to notify the arbitral tribunal and only upon receipt of
such notification, the arbitral tribunal shculd terminate the
proceedings. Paragraph (1) of this Article, therefore, needed
to be amended accordingly.

(2) The Sub-Committee considered a suggestion that paragraph
(1) should provide that parties settle the dispute through
negotiation, conciliation or any other means. It was pointed out
that conciliation was ruled out in this case as the arbitral
proceedings had already commenced and that negotiations
and conciliation were conceptually different from arbitration.
After deliberation, the Sub-Committee decided to recommend
retaining the present text.

Article 31
Form and contents of Award

It was agreed to recommend that since paragraph (1) of this Article
used the wording "Arbitrator or Arbitrators”, the same wording would
have to be used in paragraph (4) as well.

Article 33

Correction and Interpretation of Awards and Additional
Awards

(1) Under paragraph (2) of this Article, the arbitral tribunal has
been given competence to correct errors in the awards
rendered by ii at its own initiative within 30 days of the date of
the award. The view was expressed by one representative that
no time-limit should be stipulated for this purpose. The Sub-
Committee, however, took the view that in international
commercial arbitrations it would be proper to have a time-limit
for such purposes.

(2) The Sub-Committee was further of the view that where an
arbitral tribunal contempated correction of an award suo moto,
it should be obliged to notify the parties concerned. The Sub-
Committee therefore recommended modification of paragraph
(2) accordingly.

(3) Paragraph (3) enables a party to request the arbitral tribunal for
an additional award as to the claims presented, but somehow
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omitted from the award. The Sub-Committee took the view that
in such cases the arbitral tribunal should first decice on the
admissibility or otherwise of the request within a tims-limit and
only after it had convinced itself of the admissibility of the
request should it reopen the proceedings to deliver an
additional award. The Sub-Committee therefore recommended
incorporation of the following formulation in paragraph (3):

"The arbitral tribunal shall decide on the admission or rejection
of the request within 30 days of the receipt of such request. If
the arbitral tribunal considers the request to be justified, it
may initiate the necessary proceedings to deliver an additional
award within sixty days”

(4) The Sub-Commitlee agreed to recommend the deletion of

opening words "The provisions of" from paragraph (5) of this
Article.

Article 34

Application for setting aside as Exclusive Recourse
against Arbitral Award

This Article sets forth, inter alia, the procedural modalities for setting
aside an award. It requires an application to be made for this purpose
within three months. The three-month pariod was regarded to be
somewhat long. The Sub-Committee was, however, of the view that the
three-month period could be retained subject to the qualification "unless
the parties have agreed otherwise".

Article 35
Recognition and Enforcement of Awards

One representative suggested to add "for the parties concerned”
after "recognized as binding” in paragraph (1) of this article.

Article 36
Grounds for Refusing Recognition or Enforcement

It Wwas noted that this Aricle listed the same grounds for refusing
Cognition or enforcment as does Article V of the 1958 New York
fivention on Recognition and Enforcement of Foreign Arbitral Awards.
pugl_Sub-("_)ommittee considered a suggestion that the reference to

'C policy in paragraph (2) of this Article might be replaced by a

re
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reference to "international public order”. In support of this suggestion it
was stated: (i) the term ‘public policy’ had been understood and
interpreted in differing fashions depending upon the legal systems-ef
the countries concerned; and (i) an upcoming trends had been that
inernational transactions were now being subjected to less strict
standards than purely domestic transactions and distinction was now
increasingly being made between international public order and
domestic public order of a State where recognition and enforcement of
an international award was sought. After deliberation, the Sub-
Committee decided to retain the present text.

Costs:-

The Sub-Committee considered a suggestion made by two of the
representatives as foliows:

"The Model Law does not contain any provisions dealing with the cost
of the arbitration proceedings. As it stands, the arbitral tribunal has no
power to determine the costs of the proceedings. Further there is a
question whether costs, if awarded by the tribunal, would form part of
the "award" which is enforceable.

In order to ensure the attractiveness of arbitration as an alternative
to litigation in the courts, it would be necessary for the Model Law
(which when accepted would be enacted as the national law on arbitral
proceedings) to deal with this issue. It is not necessary for the Model
Law to provide specifically for the cost of each aspect of the
proceedings, but it should at least:

(a) give the tribunal power to determine the costs of the
proceeding;

(b) ensure that costs form part of the award which is enforceable;
and

(c) give more guidelines as to who should bear the costs.”

Some other representatives were, however of the opinion that it
would be advisable to '~ave the matter of costs to be regulated by
national procedural laws rather than dealing with it in the Model Law. it
was also pointed out that in arbitration practice although the widely
acceptable principle was that arbitration costs were borne by the losing
party, in some jurisdictions the costs would be equally shared by the
parties and in some instances, the arbitral tribunal had the competence
to reduce the costs usually borne by the losing party after taking into

=
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account the nature of the dispute and the situation of the losing party.
Since proqedural laws differ from one State to another these
representatives felt that the question of costs might better be left to the
national procedural laws.

THE SUB-COMMITTEE, decided:

(i) To request the UNCITRAL secretariat to prepare an official
Commentry on the Model Law on international commercial
arbitration with a view to assist the developing countries in the
uniform application and interpretation of the different provisions of
the model law; and

(i} To draw the attention of UNCITRAL to the utmost importance of
costs in the matter of international commercial arbitration and to .

provide an explanation in the official commentary for a lack of
provision in the model law on costs.

(b)UNCITRAL'S DRAFT _CONVENTION ON INTERNATIONAL
BILLS OF EXCHANGE AND INTERNATIONAL PROMIS-
SORY NOTES

Since the UNCITRAL's Draft Convention on International Bills of
Exchange and International Promissory Notes had been examined
article by article during the Twenty-third Session of the AALCC held in
Tokyo (May 1983), the Sub-Committee: limited its discussion to
gernerai observalions. One representauve suggested that the
construction of the draft text needed reformulation in some provisions,
for example Aricle 1 on Sphere of Application and Form of the
Instrument should be split into two independent articles entitled "Sphere
of Application” and "Form of the Instrument”.

Another representative noted that the Draft Convention includes
legal concepts which are not familiar in the legal systems of some of the
member countries of the AALCC, for example, the concept of protected
holder does not exist in their legal system.

b One representative expressed the view in regard to Article 11 that
e amount and date must be indicated in the bill of exchange or
Promissory note for its validity and completion.

SecTrz;?aS_ub-.committee taking into account the study prepared by the
3 rat in document no. AALCC/XXIV/14 and noting the fact that
eXChg;esem tgxt of Fhe draft _convention on international bills of
ight ge and international promissory notes was to be revised in the
of the comments and observations made by
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governments and international organisations, recommended that
UNCITRAL in revising the text of the draft convention should reflect the
norms and principles underlying the Common and Civil Law systems
relatable to negotiable instruments.

(c) UNCITRAL'S WORK ON NEW INTERNATIONAL
ECONOMIC ORDER (NIEQ)

The Sub-Committee reviewed UNCITRAL's work relating to New
International Economic Order (NIEO) on the basis of a working paper
presented by the Secretariat. The working paper had suggested that
"the practical utility of the UNCITRAL'S Legal Guide would be
considerably increased if it is addressed also to the issues and legal
problems that confront the developing countries and their enterprises
whilst negotiating and concluding joint venture arrangements in respect
of industrial works, involving not merely the construction of an industrial
plant or project but also its joint running and management for a
stipulated period after construction by the parties.”

After hearing the views expresssed by some of the participants and
noting with satisfaction and appreciation the progress which UNCITRAL
had thus far made in the preparation of the legal guide through its
working Group on the New International Economic Order.

The Sub-Committee recommended that UNCITRAL should consider
the preparation of an annex to the legal guide dealing with legal issues
related to joint ventures arising in the context of industrial contracts, in
view ot the practical and legal difficulties that may arise out of these
arrangements particularly for parties in developing countries;

The Sub-Committee also recommended that UNCITRAL consider
taking up item 6 of its programme of work on NIEO-Concession
Agreements and other agreements in the field of natural resources in
the near future as that topic had gained certain urgency for the
developing countries on account of the shift in the pattern of mineral
exploration from developing to developed countries.

(iii) Arusha Session

At the Arusha Session, the Sub-Committee on International Trade
Law Matters generally considered the work of UNCITRAL and other
organisations concerned with international trade law. The Secretariat
had also submitted a study on the Legal Framework for Joint Ventures
in the Industrial Sector. The study dealt with the salient features of
contractual and equity joint ventures, the suitability of equity joint
ventures for the countries of the region, the legal structure of joint
venture arrangements, the diverse legal regimes in which the joint
ventures have to operate and some of the potential problems that arise
from the actual operation of joint ventures. The Secretariat sought the
direction of the Sub-Committee whether its future work on the topic
should concentrate on developing a model of an equity joint venture or
preparation of appropriate guidelines on the common legal clauses that
are embodied in such agreements so as to assist parties from the
countries of this region in negotiating and concluding such
arrangements. In the course of the disussions in the Sub-Committee
the following observations were made:

First and foremost, it was generally agreed that the basis of industrial
co-operation, whether among the countries of the region or between a
developing and developed country should be through equity joint
ventures rather than contractual joint ventures.

As regards the future work of the Secretariat in this respect, those
who supported the idea of preparation of appropriate guidelines on the
various legal clauses of a joint venture arrangement and resolving the
difficulties encountered in that regard felt that preparation of a model
joint venture arrangement would not be appropriate because of the
inherent difficulty of including in the model the infinite number of
combinations of possible terms and conditions which are possible in a
joint venture arrangement. Not only the terms and conditions would
depend upon the subject matter of the joint venture arrangement to
another , they would also vary depending upon in which host country
they would have to operate. The attention of the Sub-Committee was
drawn to the fact that there was a great deal of diversity in the
Investment laws and codes in the countries of the region. However, in
view of the practical and real difficulties experienced by the parties from
the countries of the region in the negotiation and conclusion of joint
Venture arrangements which were compounded by the lack of any
Precedents or models available in this regard, it was finally agreed that
the Secretariat should attempt to draft a few sample models taking into
account the diverse types of joint ventures in use in the countries of the
fegion. While formulating these models, the Sub-Committee directed the
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Secretariat to include therein legal clauses covering all possible terms
and conditions accompanied by extensive commentaries and to ensure
that the terms are fair and equitable to all the partners of a joint venture.
In this entire exercise stress should be laid on establishing standards
which are baianced and tarr to all the parties, whether they be from
developing or industrialized countries. The Sub-Committee requested
the Secretariat in the meanwhile to collate the information pertaining to
the joint venture arrangements concluded or in operation in the region
as also models for such arrangements in use anywhere for transmission
to the Member Governments.

In this context, attention was drawn to the problem of protectionism
resorted to by some of the industrialized countries towards the
products of industrial ventures of the developing countries, which often
made such ventures non-viable. it was pointed out that once industrial
ventures in the countries of the region started producing products
comparable in quality and standards to those of the industrialized
countries, market access was denied to them in the industrialized
countries by raising protectionist barriers. Apart from an attempt to deal
with this problem in the legal framework of joint ventures, the Sub-
Committee recommended that the AALCC should address itself to this
problem at a suitable time and that by way of a beginning the Secretariat
should prepare a study monitoring the work of all institutions and
agencies within or outside the U.N. system set up for the promotion of
free trade in order to ascertain whether they have been effective in
attaining their goals, particularly in relation to developing countries. The
Committee should also study and recommend ways and means to
enable the products of industrial ventures of developing countries to
enjoy greater market access throughout the world. The Committee

.should also collect information about the work done by these

institutions to tackle the problem of protectionism and the
recommendations they have made for transmission to the Member
Governments. The Sub-Committee felt that this would enable the
Member Governments to consider the steps that the Committee should

_take to make those recmmendations effective.

Attention of the Sub-Committee was drawn to the fact that most of
the countries in the region have enacted legislation on foreign
investment offering competitive protection and incentives to attract
foreign investors which have led to certain disadvantages to these
countries, and it was proposed for its consideration whether an attempt
should be made to harmonize these codes and laws. A suggestion
made in this regard was that the Secretariat should attempt to formulate
a Model Statute on Investments and Joint Ventures to assist in
achieving some degree of unification in this area. The Model Statute
could include provisions on applicable law, feasibility studies, formation

The
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of contract, variation of the contract, interpretation of contract, transfer
of technology, transfer of property, drawings and descriptive
documents, supply of raw materials and industrial output, passing of
risk, delays and remedies, damages and limitation of liability, training
and acquisition of skills, maintenance and Spare par's, price and
revision of price; payment conditions, performance guarantees
insurance, customs duties and taxes, termination of contract etc. '

WORK OF UNCITRAL AND OTHER ORGANIZATIONS
CONCERNED WITH INTERNATIONAL TRADE LAW

The Sub-Committee heard a statement by the Secretary of
UNCITRAL on the current activities of that body of particular interest to
the member States of the Committee. These had included the recent
adoption of UNCITRAL's Model Law on International Commercial
Arbitration, the Draft Legal Guide on drawing up of Major Industrial
Works,vyhich was oriented to the purchasers of such works, namely the
developing countries, and the UNCITRAL-UNCTAD promotional effort to
secure ratifications of the UN Convention on the Carriage ‘of Goods by

Sea, 1978 (the Hamburg Rules) which was in the interest of the
developing countries.

The Sub-Committee noted with appreciation the current work
Programme of the: UNCITRAL and commended the UNCITRAL for its
Serious attention to subjects of international trade law which were of
Importance to States from all regions, and in particular to the developing
Statt'es of Asia and Africa. Noting that the U.N. Convention on the
Camage of Goods by Sea, 1978 had not yet come into force, the Sub-
Committee requested the Committee to recommend to the member
States to consider the desirability of ratifying that Convention,

rb'fl:r:iSpect of the UNCITRAL'S Model LLaw on International Commercial
feSpOnsc;n'f tlI}e Sub-Committee expressed its satisfaction with the
its Kualy LO NCITRAI'_ to.the concerns expressed by the Committee at
- had.b:mpg_r Session in 1976. It recalled that the draft of the Model
1985 o we(IaIn Iscussed by.the Committee at its Kathmandu Session in
Atbitration helzs' at the Regllo.na! Seminar on International Commercial
the UNCITRAL én New pelhl in March 1984 under the joint auspices of
e decretanat and the AALCC. The views expressed by the
actively 1a '@ draft had bgen before the UNCITRAL and had been
€n Into account during the adoption of the final text.

Sub-Committee no

C€erns expressed b

fnationg) coOmmercial

te.d.that the Model Law not only responded to
y it in 1_976 but also provided a modern law for
arbitration. This was of particular importance
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to the developing countries since they had seldom been the seat of
such arbitrations, in part because the domestic law of arbitration often
contained rules which were appropriate for domestic arbitration but were
inappropriate for international commercial arbitration. The Sub-
Committee was of the view that one of the important steps which could
be taken by the Member States of the AALCC to promote the holding of
arbitrations in the Asian-African region was the adoption, by those
States, of the Model Law.

The Sub-Committee recommended the Committee to request its
Member States to consider the desirability of reviewing their law
governing international commercial arbitration with a view to considering
adoption of the UNCITRAL Model Law on International Commercial
Arbitration as it appears in Annex | of the Commissionr's report on its
eighteenth session (A/30/17).

The report of the Trade Law Sub-Committee was adopted by the
plenary of the Committee.

Debt Burden of Developing countries

The item "Debt Burden of developing countries™ had been included in
the programme of work of the Committee pursuant to a decision taken at
the Kathmandu Session. The Secretariat accordingly submitted a
preliminary study for consideration at the Arusha Session. The study
outlined the dimensions of the external indebtedness of the developing
countries on the basis of the data collected from various sources and
highlighted the problems faced by those countries on account of the
debt burden. It also dealt with the causative factors and forces which
had brought about the international debt situation and referred to the
various proposls which had been advanced in the various international
fora. These had included inter alia; (i) Debt restructuring or rescheduling-
a process in which the repayment of a debt is deferred when it reaches
maturity; (ii) Declaring a moratorium on the repayment of debts; (iii)
Ceilling on the rate of repayment, i.e. the repayment of the debt should
be limited to a certain percentage of the total value of exports; (iv)
Repudiation of the existing debts; and (v) Debt redemption, i.e. to
restrict repayment to the borrowed capital preciuding the accummulated
interest. The main suggestion offered by the study for alleviating the
debt burden of the developing countries was to convene an
international conference of creditor and debtor nations together with
commercial banks and international lending agencies.

The Committee took up this item for consideration at the fourth
Plenary meeting. In the course of the general discussions, a view was
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expressed that the debt burden could be alleviat irst by r iig

the gxisting'international monetary, financi;;(e;nzletféaf'gc; ;s;f”e?l;mlr;
new international economic order; and secondly by the -1:10))'.-::1‘«* \-y~d
and far sighted policies and guidelines by the crediter Fr;aktllo'z 'A"-l??
international lending agencies in consultation with the debtor nf-tc_)r‘fhll'
was felt that the developed countries should help pro‘s‘n\o'e th:a dPPt
service of the debtor nations through the Jatter's de\-'eloprﬁlen' 'nc‘-*r'ﬁd
of asking them to cunail outlays and to repay thei deét‘; 'l:—l-'-‘:»"
achieving development. It was observed that although the imo;‘t of t;~
debt burden was devastating for the developing countries th;bc*editl_
nations and institutions would also not remain unafiected ’oacau;e ltoer
worlld was now more interdependent than at any o!herl rlmeuir‘ hic'rSr‘

While recognising the need for concerted international effér[su anyd
international solidarity for alleviating the burden of the debtor nations, it
was felt that _the p(ob.'em, had remained intractable because it fluad bee’e;
approached in a piecemeal fashion rather than being addressed globall

and indepth. For this reason, it was suggested to convene a Iobaﬁ
conference under the auspices of the United Nations which wouldgbrin

together the debtor and creditor nations, private commercial banks ang

international agencies and consid '
: _ er the various ways an
resolving this problem. ’ e

One delegation noted with satisfaction that the d i
now Joining forces as a negotiating front which v.raseb;?/irdrgitt‘c;p:mwfhrz
creation of the eleven-nation Cartagena Group in June 1984 which had
made it clear that no effort on the part of the indebted countries alone
:Jv;)uulii_be sufficient without the co-operative efforts of the developed
devre‘lgei?mand from the OAU's Addis Abgba Declaration calling upon the
i ‘I)n ?Hicountnes to coordinate their activities with respect to their
s World [‘32 ﬁolr,uext, he'also refgrred to ?he Baker Plan presented at
oyl nk- F Meeting held in Seoul in October 1985 according to
ik Wpr.,cr;atlons, commercial banks and international lending
i theqt. assure the debtor nations of adequate flow of money
R o fav" tlaconqmnc growth. He pointed out that althcugh the Plan
o nation:Lfred In certain quarters, it had been criticized in the
o or its fallure_ to deal with high interest rates, low
e o tha;;mesdand p(otectlonsm in the export markets. Finally, he
ekl atih evelopm_g countries must agree on a joint programme
MUSt oore € same time both developing and developed countries
A Perate with one another with a view to restructuring the

international financi |
be brought to ar; en(éjlfa' and trade systems so that the debt crisis i

It was g
groUp me til:_'gg?:teNd that the Committee should convene an expert
StUdysugges('g ew Delhi with the mandate to prepare an indepth
"Ng practical solutions to the problem.
The Comm;
Mittee i i
® Secretarin | 100k note of the various suggestions and requested

BXPents in this fielg_ Prépare another study on the topic with the help of
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