


ASIAN~AFRICAN
LEGAL CONSULTATIVE COMMITTEE

REPORT OF THE TWENTIETH,
TWENTY-FIRST AND TWENTY-SECOND

SESSIONS HELD IN SEOUL (1979),
JAKARTA (1980) AND COLOMBO (1981)

Prepared & Published by
THE SECRETARIAT OF THE AALCC,

27 Ring Road, Lajpat Nagar-I'V,
New Delhi-ll0024 (India)



Published by :
THE SECRETARIAT OF THE AALCC
27, Ring Road, Lajpat Nagar-IV,
New Delhi- 110024 (India).

Printed at:
TARA ART PRINTERS
B-1, Saraswati House
27, Nehru Place
New Delhi-llOOl9

CONTENTS

Page

I. INTRODUCTION 1

II. LAW OF THE SEA 17

III. EXCLUSIVE ECONOMIC ZONE-OPTIMUM
UTILIZATION OF FISHERY RESOURCES 37

IV. ENVIRONMENTAL LAW 53

V. MUTUAL ASSISTANCE FOR SERVICE
OF PROCESS, ISSUE OF LETTERS
ROGATORY AND THE RECORDING
OF EVIDENCE ABROAD, BOTH IN
CIVIL AND CRIMINAL CASES 77

VI. ECONOMIC AND TRADE LAW MATTERS

(i) Standard/Model Contracts suited to the
Needs of the Asian-African Region 93

(ii) International Sale of Goods 100

(iii) International Commercial Arbitration 109

(iv) Regional Co-operation in the Context
of the New International Economic Order 124



I. INTRODUCTION

The Asian-African Legal Consultative Committee
(AALCC), established in 1956, serves as a forum for consulta-
tion and co-operation amongst its Member States in the field of
international law and economic relations, especially in matters
under consideration of the United Nations, its various organs
and agencies. The AALCC now has thirty-nine participating
States, including two Associate Members, from Asia and Africa.
A large number of other States from all parts of the world
attend the AALCC's annual sessions and special meetings as
observers. The AALCC maintains official relations with the
United Nations and other major international organisations.
Since 1980, the AALCC enjoys Permanent Observer status with
the United Nations.

Historical perspective

With over one hundred States regaining their independence
in the two decades foJlowing the Second World War and the
establishment of the United Nations, these countries in the
Asian-African region began to play an important role in inter-
national affairs, in an effort to redress the imbalances which
had taken firm root during successive centuries of colonial
rule. This could only be achieved through a collective effort
in which the newly independent States co-operated closely
and acted together in the pursuit of this goal. The first
effective step towards such fruitful co-operation among the
Asian-African States was the convening of the Bandung
Conference in 1955 which led to the evolution of the five
principles of peaceful co-existence which were to govern their
relations with their neighbours. The success of the Bandung
Conference inspired the countries of the region to take
effective measures for regional co-operation in various fields of
activity including the progressive development and codification
of international law. Much had to be done in this field
especially in view of the fact that traditional international law
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was primarily a product of the colonial powers of Western
Europe of the sixteenth, seventeenth and eighteenth centuries.
These norms and principles, in the creation of which over a
hundred newly independent States of Asia and Africa and
Latin America had no say, whatsoever, had to be examined,
reviewed and reformulated to meet the requirements of the
social, economic and political framework of the second half of
the twentieth century. It was against this backdrop that in
November 1956, following the recommendations of the meeting
of the Heads of Delegations of Asian-African countries held
in Bandung, seven Asian States (Burma, Ceylon, India,
Indonesia, Iraq, Japan and Syria) took the initiative of
forming a Consultative Committee, to be known as the Asian
Legal Consultative Committee, to assist the governments of
the region in formulating a common approach and a common
policy towards the progressive development and codification
of international law which had been undertaken by the various
agencies of the United Nations.

The Asian Legal Consultative Committee held its first
session in New Delhi in 1957. The then Prime Minister of
India, Pandit Jawahar Lal Nehru, in the course of his inaugural
address expressed his sentiments for the future functioning of
this body as an effective forum for regional co-operation and
suggested that its membership should embrace participation of
not only Asian States, but African States as well. The sugges-
tion of the Indian Prime Minister was accepted and as from
19 April 1958 the Statute of the Committee was amended and
it was renamed as the "Asian-African Legal Consultative
Committee." Since then, the membership of the AALCC has
continued to increase and at present thirty-nine Asian and
African Governments participate in the work of the AALCC.
They are as under:

Full Members: Arab Republic of Egypt, Bangladesh,
Cyprus, Gambia, Ghana, India, Indonesia, Iran, Iraq, Japan,
Jordan, Kenya, Democratic People's Republic of Korea,
Republic of Korea, Kuwait, Libyan Arab Jamahiriya,
Malaysia, Mauritius, Mongolia, Nepal, Nigeria, Oman,
Pakistan, Philippines, Qatar, Senegal. Sierra Leone, Singapore,
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Somali Democratic Republic, Sri Lanka, Syria, Tanzania,
Thailand, Turkey, Uganda, United Arab Emirates and Yemen
Arab Republic.

Associate Members: Botswana and Saudi Arabia.

Functions

The functions of the AALCC and the scope of work of
its Secretariat are governed by Article 3 of the AALCC's
Statutes and directions given by the AALCC from time to
time at its various sessions. In the light of this, the work of
the AALCC and its Secretariat broadly falls under the
following heads:

(a) Consideration of specific legal problems referred by
any member government;

(b) Examination of matters which are before the Inter-
national Law Commission and other U.N. agencies
in the fields of international law and trade law, such
as UNEP, UNCITRAL and UNCTAD with a view
to making recommendations thereon to assist member
governments.

(c) Preparation of background material and arranging
exchange of views on matters of common interest
and on important questions which are to come up
before diplomatic conferences;

(d) Collection of material and rendering of advice on
a confidential basis by the Secretariat on any question
of interest to a member government upon request;

(e) Undertaking of publications on matters of common
interest which may be authorised by the AALCC.

(f) Preparation of standard/model contracts suited to the
needs of the region and promotion of their use as
Widely as possible.
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(g) Promotion of the institution of arbitration as an
effective means for the settlement of international
commercial disputes and to establish regional centres
of commercial arbitration in the various parts of the
Asian-African region towards that end.

(h) Training of officers of member governments in the
technique of research and handling of international
legal questions.

Sessions of tbe AALCC

The AALCC holds its regular sessions annually by rotation
in the various member countries. The Sub-Committees and
Working Groups appointed by the AALCC also meet during
the inter-sessional periods when necessary. The AALCC has so
far met in twenty-two sessions. The first session was held in
New Delhi (1957), second in Cairo (1958), third in Colombo
(1960), fourth in Tokyo (1961), fifth in Rangoon (1962), sixth
in Cairo (1964), seventh in Baghdad (1965), eighth in Bangkok
(1966), ninth in New Delhi (1967), tenth in Karachi (1969),
eleventh in Accra (1970), twelfth in Colombo (1971), thirteenth
in Lagos (I972), fourteenth in New Delhi (l973), fifteenth in
Tokyo (1974), sixteenth in Teheran (1975), seventeenth in
Kuala Lumpur (1976), eighteenth in Baghdad (1977), nineteenth
in Doha (State of Qatar) (1978), twentieth in Seoul (1979),
twenty-first in Jakarta (1980) and twenty-second in Colombo
(1981). At the sessions member countries are represented by
high level delegations which have included Chief Justices,
Cabinet Ministers, Attorneys-General, Judges and senior officials
of the Ministries of Foreign Affairs and of Law & Justice. A
large number of non-member Asian and African countries,
countries from outside the Asian-African region as well as inter-
governmental organisations are usually represented by their legal
experts in the capacity of observers at the AALCC sessions.

Office bearers of tbe AALCC and its Secretariat

During the twentieth session held in Seoul from 19th to
26th February 1979, the AALCC elected H.E. Dr. Pyong-
Choon Hahm, Special Assistant to the President of the
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r of Korea for Foreign Affairs and Mr. Frank .X.
R~pubalCunder Secretary, Legal Division, Ministry of Fo~elgn
Nje~g 'G rnment of Kenya respectively, as the President
Affairs ove , 979 80
and Vi~e-President of the AALCC for the year 1 -.

During the twenty-first session held in Jakarta from .24th
A ril to Ist May 1980, the AALCC elected H;E. Mr ..Mudjono,

~ . f Justice of Indonesia and Hon ble Chief R.O.A.
Minister 0 .. ti I theAkinjide, Minister of Justice of Nigeria, respec rve y as
President and Vice-President of the AALCC for the year
1980-81.

During the twenty-second session held in Colombo from
25th to 30th May 1981, the AALCC elected Hon'ble N.D.M.
Samarakoon Q.C., Chief Justice of Sri Lanka and Mr. Yus~f
EI . Robleh Chief State Counsel of the Somali Democratic
Re~~blic, re;pectively as the President and Vice-President of the
AALCC for the year 1981-82.

The Secretariat is headed by Mr. B. Sen, Secretary-General,
which is an elective post. The Deputy Secretary-General and
Assistant Secretaries-General are the other principal officers
who are assisted by administrative and technical personn.eI.
Each member State accredits a Liaison Officer to the Secretariat
and all decisions on policy matters are taken by the Secretary-
General in consultation with the Liaison Officers.

Relationsbip with other organisations

As early as 1960 the AALCC had entered into officia.l re~a-
tions with the International Law Commission which maintains
such links only with two other regional organisations, namely
the European Committee on Legal Co-operation and the Inter-
American Juridical Committee. The AALCC also maintains
official relationship with the various United Nations organisa-
tions and agencies, such as the United Nations Secretariat,
UNCTAD, UNCITRAL, ECA, ECE, ESCAP, UNEP, I~O,
FAO and UNHCR. At its thirty-fifth session, the United
Nations General Assembly decided to accord Permane~t
Observer status to the AALCC in view of the importance of Its
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work. As a result of these arrangements, the AALCC is invited
to be represented at all conferences and meetings convened by
the United Nations or its agencies in the field of Jaw. The
representatives of those bodies also attend the AALCC sessions
from time to time.

Apart from the United Nations and its agencies, the
AALCC also maintains official relations with various regional
organisations and certain specialized inter-governmental
organisations. These include the League of Arab States, the
Commonwealth Secretariat, the Hague Conference on Private
International Law, the International Institute for the Unifica-
tion of Private Law (UNIDROIT), the Latin American Econo-
mic System (SELA), the Inter-American Juridical Committee of
the OAS and the European Committee on Legal Co-operation
of the Council of Europe.

Resume of work done by the AALCC

One of the functions assigned to the AALCC at its
inception was the examination of questions that were under
consideration of the International Law Commission and to
arrange for the views of the AALCC to be placed before the
Commission. The International Law Commission had a large
number of topics included in its programme of work embracing
a variety of issues. It was considered important to place
before that body the Asian-African viewpoints so that such
views could be taken into account in the course of deliberations
of the Commission which would ultimately lead to the codifi-
cation and progressive development of international law.

An equally important task entrusted to the AALCC was
to consider legaJ problems referred to it by any of its member
governments and to make such recommendations to govern-
ments as it thought fit. This advisory role of the AALCC
was particularly important in its early years as the newly inde-
pendent States in the Asian-African region were faced with
many difficult problems having an international legal content
and were anxious to take a concerted approach on those issues
and for this purpose were keen to be guided by the views of
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t body composed of the leading jurists of the region.an ex per I
ult at its inception there were as many as twe veAs a res , h

'a- t subJ'ects which the member governments wanted t edweren ..'
AALCC to consider. These included questions concermng
Restrictions on the Immunit~. of States. i~ respect o~ Com-

. I Transactions; Extradition of Fugitive Offenders, Status
mercia . feD' I .d Treatment of Aliens including the question 0 ip omatic
;r;otection and State Responsibility; Dual Nationality; Law. of
the Sea; Reciprocal Recognition and Enforceme~t of Foreign
Judgments in Matrimonial Matters; and Legal Ald.

By the time the AALCC held its third session in Colombo
in 1960, it was already in a position to make its recommen-
dations on the question of Diplomatic Immunities and
Privileges on which a United Nations Conference of Plenipo-
tentiaries was due to convene the following year. The
AALCC's recommendations on this subject not only dealt with
the draft articles prepared by the International Law Commis-
sion, but included certain draft formulations of its own. At
the United Nations Conference on Diplomatic Relations held
in Vienna in 1961, the AALCC's recommendations on the
subject were officially circulated as a conference document,
and some of its recommendations were incorporated in the
Convention that was adopted at that conference.

For the next seven or eight years beginning with its Tokyo
Session held in 1961, the AALCC's programme of work
fOllowed a uniform pattern. It continued to meet annually
for a period of two weeks with the participation of eminent
jurists from member countries and was able to make subs-
tantial progress on the subjects referred to it by the member
governments. The AALCC's recommendations on several of
these subjects were finaJised and reports submitted. Among
the various subjects dealt with by the AALCC during this
~riod, particular mention may be made of its recommenda-
tIO~S on the question of the Legality of Nuclear Tests adopted
at Its Cairo Session held in 1964; the Principles concerning
the Status and Treatment of Aliens finalised at the Tokyo
Session in 1961; and the Principles concerning the Rights of

fugees, adopted at its Bangkok Session in 1966, which paved
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the way for the United Nations Declaration on Territorial
Asylum the following year. The AALCC's recommendations
on nuclear tests, which were in the nature of a pioneering
work, attracted the attention of the United Nations and later
of the International Court of Justice in the complaint filed
before it by Australia and New Zealand against France.
Recommendations were also finalised on the question of
Immunity of States in respect of Commercial Transactions;
Principles for Extradition of Fugitive Offenders; Free Legal
Aid; Arbitral Procedure; Dual Nationality; Reciprocal Enforce-
ment of Foreign Judgments, the Service of Process and the
Recording of Evidence among States, both in Civil and
Criminal cases; and Relief against Double Taxation. In
addition, the AALCC at its New Delhi session held in 1967
discussed the merits of the judgment of the WorId Court in
the South-West Africa Cases and the status of South-West
Africa. The AALCC also examined the International Law
Commission's work on the Law of Treaties; the Law of Inter-
national Rivers; the Revision of the United Nations Charter;
Codification of the Principles of Peaceful Co-existence; and
the Law of Outer Space.

)

A major change in the AALCC's programme of work and
the method of its functioning came about in 1969 when it was
decided that the AALCC should, in addition to its advisory
role to its member governments, assist its member States in
the preparations for international conferences of plenipoten-
tiaries convened by the United Nations. The initiative in this
respect came from Dr. T.O. Elias, the then Minister of Justice
of Nigeria and now a Judge of the International Court of
Justice, during the Vienna Conference on the Law of Treaties.
That was the first major law-making conference which was
attended by a large number of delegations from the newly
independent States of Asia and Africa. Dr. T.O. Elias, who
was the Chairman of the Committee of the whole at that
Conference and also the Chairman of the Afro-Asian Group,
suggested that the AALCC should prepare a study on some
of the important questions and arrange for a meeting which
would enable the Asian and African delegations to have full
and frank exchange of views on the crucial issues on the

9

. The Karachi Session of the AALCC held in 1969,
subject. of the second session of the Vienna Conference on
on the :;e of Treaties, was utilized for this purpose and the
the La. t that session paved the way for the settlement
discussions a ding issues and the successful conclusion of the
of the outstan .
Convention on the Law of Treaties.

In December, 1970, the United Nations General Assembly
id d to convene the Third Conference on the Law of the:1. eA suggestion was made t~at. th~ AALCC should take
this subject with a view to assisting Its member gove~nments

::d ~ther governments of the region in the p~ep~ratlons for
the proposed conference, having regard to. the slgDlficant role
played by the AALCC in connection with the Conference on
the Law of the Treaties. From the~ o.nw~rds, the Law of t~e
Sea has continued to remain a priority Item on the AAL~C.s
programme of work as well as the agenda of its annua~ sessions
beginning with the twelfth session. held. in Colombo 10 1971.
The AALCC Secretariat has assisted ItSme~ber governme~ts
and other governments in the region by prepanng us~ful studies
and discussion papers. Apart from this, inter~sesslonal con-
sultations on a regular basis have been carried on through
meetings of its sub-committees and working groups.

Almost at the same time as the AALCC addressed itse~f
to the consideration of the Law of the Sea, it was felt t.hat It
should also include in its programme of activities considera-
tion of legal questions in the field of international trade and
development in view of the establishment of UNCT AD and
UNCITRAL which were expected to take up on a tons-term
basis the formulation of the international law and practices
relating to such matters. Official relationships were establish-
ed with these two bodies and a section in the AALCC Secre-
tariat was created to deal with international trade law matters.

Since the legal rules governing international trade had
been a product primarily of the industrial nations of ~estern
Europe and consequently oriented to safeguard the interests
of their trading communities, it became neces~ary for t~e
Asian and African States to take an active role 10 the exami-
nation and formulation of such rules under the auspices of
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the specialized bodies of the United Nations. This was
particularly so in the fields of shipping legislation, interna-
tional commercial arbitration and formulation of uniform laws
in regard to international trade transactions. The AALCC's
work had, therefore, to be directed towards preparation of
studies and papers to assist the countries of this region to play
an effective role in the deliberations of organs and bodies like
UNCITRAL and UNCT AD as also in conferences of pleni-
potentiaries that were being convened to draw up conventions
or codes of conduct regulating trade law matters. Work of
this nature dealt with by the AALCC and its Secretariat has
been in relation to the Convention on a Code of Conduct for
Liner Conferences adopted in 1974, the Convention on the
Carriage of Goods by Sea and the Convention on Contracts for
the International Sale of Goods which have been adopted
at the Plenipotentiaries Conferences held at Hamburg and
Vienna in 1978 and 1980, respectively. Preparatory work in
respect of the Convention on Liner Conferences had been
undertaken by UNCTAD and in respect of Carriage of Goods
by Sea and Contracts for International Sale of Goods by
UNCITRAL.

Following a proposal that the AALCC should also take
up specific issues relating to questions which were of special
interest to the region, the AALCC undertook the formulation
of model or standard contracts for use in international tran-
sactions in regard to commodities and raw materials which are
primarily exported from the countries of the region. It was
found that most of the transactions in regard to such commo-
dities continued to be made on terms and conditions drawn
up by trading associations and institutions in London and
some of the leading centres in Western Europe. Such terms
and conditions were heavily weighted in favour of the
European buyers and needed to be reviewed in order to have
more balanced contractual provisions which would effectively
take care of the interests of both the buyer and the seller.
After five years of consultations with the governments and
trading organisations of the region and the United Nations
agencies like the UNCITRAL and ECE, the AALCC was able
to evolve two standard contracts, one based on F.O.B. and
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the other on F.A.S. terms, applicable in respect of such
commodities. The C.I.F. model contract form was finalized
after another couple of years of efforts in 1980 at the AALCC's
Jakarta Session and C&F model contract form is nearing
finalization. Steps are now being taken to promote the use of
these model contracts so that they can gradually replace the
outmoded standard forms drawn up by private trading
associations.

As regards formulation of other standard contracts suited
to the needs of the region, the AALCC has entrusted its
Secretariat with the task of the preparation of drafts in res-
pect of the following :-

(a) Consultancy agreements, particularly those relating
to the preparation of feasibility studies, engineering
design and supervision of execution of projects;

(b) Construction contracts, particularly those relating
to plant and machinery;

(c) The transfer of technology and know-how licensing
agreements; and

(d) Contracts for grant of concessions in regard to
exploitation of natural resources and mineral deposits.

Another question of very great importance to this region
was to find ways and means by which disputes of a commercial
nature arising out of trading and other types of private law
transactions could be settled expeditiously and through adop-
tion of fair procedures. It was noted that most of the con-
tracts governing such transactions between Asian-African
parties including governments and governmental corporations
a~d the parties in other regions provided for settlement of
disputes by arbitration under the auspices of chambers of
commerce or arbitral institutions located in Western Europe.
~t Wasfound that the procedures adopted by some of these
Institutions at times worked inequitably for the developing
COUDtries,but their weaker bargaining positions left them with
no OptioDbut to accept such arbitration clauses. The AALCC
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has made certain important recommendations in this regard
which include adoption of a protocol to the 1958 United
Nations Convention on the Recognition and Enforcement of
Foreign Arbitral Awards to provide for the non-enforcement
of awards which are made under procedures which do not work
fairly to one of the parties, as well as the establishment of
two regional centres for commercial arbitration, one in Asia
and the other in Africa. Pursuant to these recommendations
two Regional Centres for Commercial Arbitration have been
established, one in Kuala Lumpur and the other in Cairo.

The establishment of these Centres represents an unpre-
cedented landmark in the system of settlement of disputes in
the Asian-African region. These Centres are the first of their
kind and are unique in the sense that they represent an effort
on the part of a group of countries at an inter-governmental
level, to provide for the first time a machinery for settlement of
disputes on an integrated pattern in regard to international
transactions of a commercial nature. The Centres are not
merely envisaged to provide facilities for arbitration under
their own auspices but their principal functions will include
several broad-based objectives such as co-ordination of activi-
ties of national institutions within the region served by the
Centre, providing facilities for ad hoc arbitration as also in
arbitrations held under the auspices of other institutions' and
rendering of assistance in the enforcement of awards. 'The
Kuala Lumpur Centre has started making its impact and a
number of agreements have since been signed that provide
for settlement of disputes under the auspices of that Centre.
Formal agreements have also been signed with the World
Bank's International Centre for Settlement of Investment
Disputes (ICSID) for mutual co-operation and assistance
between these Centres and ICSID.

Since its Jakarta Session held in 1980, the AALCC has
embarked on one of the most significant of its ventures i.e.,
the development of a legal framework for co-operation
amongst the member countries in the field of industries in the
context of materialization of the New International Economic
Order. It was felt necessary to identify the contents as well
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in which such co-operation was feasible before
as the areas f h J k ta. legal framework. As a follow-up 0 tea ar
developtng a . rid bEt. a Ministerial-level meeting 10 lowe y an xper
SeSSIon, ting was held in December 1980 at Kuala Lumpur.Group mee J •

hi eeting besides identification of areas of co-operation
I.n t d

ls
mnstrea~ petro-chemical industries, steel etc., thelike ow . d

. ta ce of issues relating to investment promotion anImpor n . d
tion were highlighted. A recommendation was ma eprotec I .

for the development of a model investment protec~\On agree-
ment indicating its important elements. A mo.del investment

omotion and protection agreement was accordingly, prepared
pr d the same was considered at the AALCC's Colom~o Session
::ld in 1981. Another Ministerial ~eeting ~as held ID Istanbul
in September 1981. This meeting considered ~he model
investment protection agreement and the observations made
t the Colombo Session of the AALCC and recommended the

expeditious finalization of the model agreement. Besides, the
meeting made a number of recommendations including a
programme for exchange of information amongst th~ member
countries in respect of industrial policies, plans, investment
laws, areas with prospects for joint ventures w.ith other mem~er
countries and training facilities in managerial and technical
fields. The Secretariat pursued this programme vigorously.
Summarised information in these areas in respect of ten or
eleven member countries has already been prepared by the
Secretariat and circulated to Member States.

Carrent and future programme of work

The current programme of work of the AALCC includes
the law of the Sea, and also matters like optimum utilization
of the resources of the Exclusive Economic Zones, Environ-
mental Law, Reciprocal Assistance in regard to Prevention and
Investigation of Economic Offences, State Succession in respect
of matters other than Treaties, Draft Conventions on Inter-
national Bills of Exchange and Cheques, Transfer of Techno-
~ogy, Regional Co-operation for Industrial Development
IDCluding Protection ofInvestments, Joint Ventures, Programme
for EXchange of Information etc. The other subjects which
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are pending consideration of- the AALCC on which research
work will be undertaken in the future include:

1. Status and Treatment of Aliens;
2. Law relating to International Rivers;
3. Rights of Refugees;
4. Law of Outer Space;
5. Revision of U.N. Charter;

6. Codification of the Principles of Peaceful Co-existence;
7. Questions concerning the Service of Process, Issue of

Letters Rogatory and the Recording of Evidence;
8. Questions concerning Transportation of Goods by

Air;
9. State Responsibility; and

10. Transnational Corporations.

Publications

The AALCC Secretariat publishes a report on the pro-
ceedings of each of its annual sessions, and in addition the
Secretariat has brought out five special reports on the follow-
ing subjects:

1. The Legality of Nuclear Tests;

2. Reciprocal Enforcement of Foreign Judgements, the
Service of Process and the Recording of Evidence,
both in Civil and Criminal Cases;

3. The Right of Refugees;

4. Relief against Double Taxation and Fiscal Evasion;
and

5. The South-West Africa Cases, 1966.

The AALCC had also published two voluminous studies
on the Constitutions of Asian and African States, respectively
in 1968 and 1972. Since many of the Constitutions have
either been abrogated or amended, publication of supplements
to these compilations is contemplated.
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ALCC Secretariat had undertaken publication of a
The A I' .. , 11rI bulletin from January 1976. The bul etm lmtI~ y

quart~ ~ current information in respect of the follow~ng
contalne. n work of the AALCC during the preceding
matters .( ..)1 lmportant conferences and meetings in the field
quarter; \I J • dti 1 and trade law' (iii) agreements, treaties anof interna iona , d (iv). of interest to' member governments; an IVconventions .' b

. I legislations and proclamations of interest to mem ernatlona . h . bt The coverage of the bulletin as smce eengovernmen s. f . . 1
d d to include developments in the field 0 internationaexpan e .' t d

law and trade law including treaties and conven~lOnsf ~nd~r~I
. b them index of legislation and .summaries 0 JU iciamto y , . . I 1
d ., which have a bearing on current intemationa aweClSIOns
and practice.

The AALCC also intends to bring out special issues.of
the bulletin which will be devoted exclusively to the following
matters:

(a) Index of treaties and conventions entered into by
Asian-African countries during the past five years
with summaries;

(b) Brief notes on judicial decisions on international
legal questions rendered by superior courts and tri-
bunals during the past ten years; and

(c) Summaries of economic laws of member countries
and other Asian African countries.
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LAW OF THE SEA

Introductory

The item "Law of the Sea, including questions relating to
the sea-bed and ocean floor" was included in the programme
of work ofthe AALCC at the initiative of the Government of
Indonesia and has been under its active consideration since
the twelfth session of the AALCC held in Colombo in 1971.
The AALCC's work on this subject was in the initial stages
organized and carried out with a view to assisting member
governments and other Asian-African governments in their
preparations for the Third United Nations Conference on the
Law of the Sea. However, as the Conference advanced from
one session to the other, the AALCC's work was oriented
to encourage and facilitate the search for compromise solu-
tions to the unresolved questions before the Conference. Since
1974, the AALCC has undertaken, with this objective in mind,
a series of initiatives at its annual sessions, meetings of the
Sub-Committee and special meetings of experts.

The AALCC's deliberations at the Colombo, Lagos,
ew Delhi and Tokyo Sessions held from 1971 to 1974 focus-

sed largely on the issues before the Second Committee of the
~~erence on which, at that time, the Conference was sharply
divided, especially those relating to the breadth of the terri-
to~al sea, the exclusive economic zone, straits used for inter-
national navigation, archipelagos and the questions relating
to the rights of access of landlocked States to the high seas
~nd the resources of the exclusive economic zones of neighbour-
:' COastal States, marine pollution and scientific research.
i ven at that early stage considerable work was done on theu:~relating to the exploitation of the mineral resources of
~:~~ational sea-bed area, although the more significant

d:b~os of the AALCC in regard to these issues were
nog more recent years.
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At the meeting of the Working Group of the AALCC
on the Law of the Sea held in Geneva in 1971, the AALCC
requested its members to prepare working papers on the then
existing problem areas relating to the new Law of the Sea
which included subjects such as the international regime for
sea-bed area beyond national jurisdiction, fisheries, archi-
~elagos, economic zones, straits used for international naviga-
tI~n, and the problems of landlocked States. In response to
this request a number of important papers were presented for
consideration of the AALCC. Some of these papers contained
submissions and proposals which later formed the basis of
certain important concepts which were developed within the
f~amework of the United Nations Conference. Special men-
bon should be made in this connection of the paper. "The ex-
clusive economic zone concept" submitted by Mr. Frank Njenga
of Keny.a; the working paper submitted by the Delegation of
Indonesia on the "Concept of Archipelago"; the Malaysian
pap~r entitled "International Straits"; "preliminary draft and
outline of the Convention on the sea-bed and ocean floor and
subsoil thereof beyond national jurisdiction", prepared by the
then Rapporteur of the Sub-Committee on the Law of the
Sea, Mr. C.W. Pinto of Sri Lanka; a position paper on
the landlocked States submitted by Ambassador Tabibi of
Afgh~nistan; and a paper on the "proposed regime concerning
fishenes on the high seas" submitted by the Government of
Japan.

. One of the principal objectives of the AALCC is to pro-
vide a forum for the Governments of Asian and African States
to discuss important international legal and related socio-
economic issues with a view to developing common approaches
and stands which could safeguard the interests of the countries
~n the region. Such common approaches are then adopted at
JOt~rnatlOna! conferences, especially those convened by the
United Nations. It is indeed gratifying that the AALCC has
been able, through the process of consultation discussion and. . 'negotiation, to make a modest contribution towards the suc-
cessful resolution of some of the most difficult issues that have
arisen at international legal conferences. In this connection
mention might be made of the numerous efforts that the
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LCC made towards finding acceptable solutions to some
~ithe principal issues before the Second Committee of the Law

of the Sea Conference.

Inspired by the outcome of these initiatives, the AALCC
resolved to focus greater attention on a priority basis to the
issues then unresolved before. the Law of the Se~ Conference,
including especially those relating to the establishment of a
legal regime for the international sea-bed area.

Following the third session of the Law of the Sea Con-
ference held in Geneva in 1975 which produced the Informal
Single Negotiating Text (SNT) the AALCC prepared a detailed
study of these texts for consideration at the meeting of the
Sub-Committee of the Whole held in New Delhi in February

1976.
This meeting was held to examine the provisions con-

tained in the SNT and to discuss common strategies for
safeguarding the interests of the Asian-African States and to
examine possible amendments to the provisions of the SNT
which might be made to achieve the objective at the following
sessions of the Conference. The documentation prepared by
the Secretariat for this meeting focussed on the provisions of
the SNT which fell short of the recommendations of the
AALCC made at its previous sessions and suggested recom-
mendations for improvements of these parts of the text.

The New Delhi meeting of the Sub-Committee of the
Whole was followed by the fourth session of the U.N. Con-
ference on the Law of the Sea held in New York in the spring
of 1976. At this session the SNT was revised and a Revised
Single Negotiating Text (RSNT) which also included the new
text of provisions relating to settlement of disputes was
released. Following these developments the AALCC Secretariat
:~ep~d a. detailed study of the RSNT which formed the basis
. ~lSCusslOns at the seventeenth session of the AALCC held
au uala Lumpur in June-July 1976.

~t this session the AALCC considered in detail several
tions that arose out of the revision of the S NT. These
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matters were discussed in the Plenary and in the Sub-Committee
of the Whole and special attention was focussed on the pro-
visions relating to the exploitation of the international sea-bed
area which many delegations felt were inadequate to give affect
to the principle of the common heritage of mankind.

The Kuala Lumpur Session of the AALCC was followed
by the fifth session of the U.N. Conference on the Law of the
Sea held in New York during August-September 1976. In an
effort to speed up the process of negotiations, the First
Committee established at that session a Workshop chaired by
two co-Chairmen in order to conduct negotiations informally
and freely on the important matters before them. The
Workshop, however, was able to examine only some of the
provisions relating to the system of exploitation of the inter-
national sea-bed area. They had before them three papers
submitted by the Group of 77, U.S.A. and U.S.S.R. reflecting
the different stands taken by them on the First Committee
issues. The Second and the Third Committees too had
informal and formal negotiations on some key issues including
the question of interests of landlocked and other geographically
disadvantaged States, regime of passage through straits used
for international navigation, the status of the exclusive econo-
mic zone, scientific research and transfer of technology while
the Plenary continued with its discussions on settlement of
disputes.

For the eighteenth session of the AALCC held in Baghdad
in February 1977, the AALCC Secretariat prepared a further
study which outlined the progress of the negotiations at the
fifth session of the U.N. Conference. In that study certain
tentative suggestions concerning a suitable interim regime for
sea-bed exploitation were made for consideration of the
AALCC.

At the sixth session of the U.N. Conference on the Law
of the Sea held in New York in June-July 1977, much of the
discussions in the First Committee centred around a compro-
mise interim regime on the system of exploitation of sea-bed
mineral resources. The Second and Third Committees and the
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.nued with negotiations, inter alia, on the issue.s
Plenary conti . hts and interests of landlocked and geograph~-
relating to the ng d States the status of the exclusive economic
cally disadvantage ntl·o'n and settlement of disputes. At11 t"on preve , .
zone, po ui~n of that session, it was decided that the Preslde~t
the conc1us . . tly with the Chairmen of the three mainld dertake, join . Nshou un h paration of an Informal Composite ego-
C:0~lInittee~t ~I~~~) which would bring toge~her in one
batIng Te h draft articles relating to the entire range of
document t e. d by Parts I II III and IV of the. nd ISsues covere , •
subjeCts a he Conference also agreed that the ICNT so pro-
RSNT. T ld be informal in character and would have the same
duccd wO~he SNT and RSNT and would, therefore,. serve
status as dural device and only provide a baSIS for
purely as a P~OCt~s without affecting the right of any delega-
further negotta IOn
tion to suggest revisions in the search of a consensus.

For the nineteenth session of the AALCC he~d in Doha
(Qa ) f m 16 to 23 January 1978, the Secretanat prepared

::y w~~ch focussed on some of the crucial issues that were
~;elY to form the subject-matter of negotiations at the seve~t:
session of the U.N. Conference on the Law of the Sea, whic
was to commence shortly thereafter.

Following the Doha Session, a four-day inter-sessional
meeting was convened in New Delhi from 31 July to 3
August 1978 which was attended by participants from seventee.n
countries, namely, Argentina, Canada, Egypt,. Federal Repubbc
of Germany, Ghana, India, Indonesia, JamaIca., Japan,. Kenya,
Mauritius, Norway, Poland, Thailand, United Kmgdo?I'
U.S.A. and USSR. Observers from twenty-one other co~ntnes
also attended. That meeting concentrated on issues relating to
the financial arrangements of the International .Sea-bed
Authority and the financial terms of contracts .WIth. the
Authority. The results of this meeting were contained in the
documents prepared for the Seoul Session.

Seoal Session (1979)

f h S as discussedAt the Seoul Session the Law 0 t e ea w
three Plenary meetings and three meetings of the Sub-
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Committee of the Whole. The discussions both in the Plenary
and the Sub-Committee of the Whole were primarily centred
on the following matters ;_

I. System of exploration and exploitation of the Inter-
national Sea-bed Area and resource policy.

2. Financial arrangements of the Authority and the
Enterprise and financial terms of contract for explo-
ration and exploitation.

3. Organs of the Authority-their composition, powers
functions.

In addition, matters relating to exclusive economic zone,
optimum utilization of its resources, regional and sub-regional
co-operation as also the rights and interests of landlocked and
geographically disadvantaged States with particular reference
to the resources of the exclusive economic zone were also
discussed.

On the system of exploration and exploitation and
resource policy, some doubts were expressed as to whether a
parallel system would become workable, and if not, whether
consideration should be given to reverting back to the original
position of the developing countries. In this connection it
was recalled that the parallel system as incorporated in the
RSNT emerged out of the proposal of developed countries.
The Group of 77 had, during the Sixth Session of the
Conference, after considerable discussions, agreed to proceed
on the basis of the parallel system for a period of 20 years,
provided, the Authority would also be undertaking sea-bed
mining activities within the same time-frame as the contractors.
Most of the delegations were of the view that progress would
be retarded if negotiations were placed on any other basis at
this stage of the Conference and expressed the view that it
would be better to continue the negotiations on the basis of a
parallel system focussing attention on ways and means by
which the areas reserved for the Authority could be exploited
simultaneously with those of the contractors. Views were
expressed that in order to do so, the Authority should have
sufficient finances and technology. In regard to the finances
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of the practical means by which this co~l~ ~e
it was felt that onee b obtaining from the contractors an initial
achieved would b be;n envisaged in one of the proposals.
payment a~ h:~s was not acceptable, other avenues ne~ded to
However, If t. would make the Enterprise viable. FlOa~ces
be explored whlc~ not considered to be an appropriate
through borro~I:; :a:iable Authority. It was felt that a
means of es.~bhs v~n~ures either on the rotation system or on. a
system of Jom~ . '. ented basis might be considered mI ry or incentive on ch
compu so If this was to be regarded as a proper ~pproa ,
this regard.. . would need to be given to finding ~~ys
further conslderatlOh~h the Authority would enter into jointd means by w IC . .
an cceptable terms and conditions.ventures on a . ..

. d to the question of ensuring the viability of
With ~egar. x ressed that the proposal for

the Enterprise, the view was h~ ~ would promote the further
incorporatlDg a system w .IC d States after a specified
exploration by pri~ate padrtlebsan ut int; operation by such

ber of mine sites ha een p b k d
nu~.. iect to the condition that the sites an e
entities, might be .subJ 1 . ti by the Enterprise will also
with the Authonty for exp oita I~n ious consideration. It
be put into operation, should be glve~ ser. roduction
was felt that this would ensure that 10 pr~ctlce thfe~roduction
control mechanism would operate upon vo urnes 0 With
to be available on both sides of the parallel system. by the
regard to the modalities for undertaking such operations . . . 1

iviti an at the lDIUaEnterprise, it was stated that suc~ ~ctIV1ies c , under similar
stages at least, be undertaken as joint ventures or
arrangements.

. d that the benefits to be disbursedA View was expresse h developing
by the Authority should be distributed only to t e d t
COuntries as the developed countries w~uld. reap a equa e
direct benefits from their exploitation of mme sites.

f th Authority and theOn the financial arrangements 0 e . d
Enterprise and financial terms of contract for exploration atn

h'. . d b broad agreement on eeXploltlatJon, there appeare to e f th Sea
Deed to continue the negotiations at the Law o. e.
Co d f k of the discussionsnference within the broa ramewor . f the

t had taken place at the sixth and seventh sessions 0
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UNCLOS III and also taking into account the compromise
formulae contained in the proposals of the Chairman of
Negotiating Group II, Ambassador T.T.B. Koh of Singapore.
The main thrust of the negotiations at the forthcoming session
of the Conference, it was felt, should be to find a way to strike
a balance between the investors' need to ensure a reasonable
profit on their investments and the international community's
need to ensure that the common heritage principle was given
effect to for the benefit of mankind. Reference was also made
to the proposal which had been discussed at several sessions of
the Conference which required the contractors to pay a certain
sum of money at the outset to be calculated at the rate of $ 1
per ton of dry nodules which would be extracted from the inter-
national seabed area as a means by which the Enterprise could
be made viable. It was said that this payment may not in fact
be as burdensome as some are inclined to think in view of the
fact that it constitutes a relatively small proportion of the total
investment that the contractors would be making with regard to
the sea-bed mining activities, as well as the fact that this sum
will, in any event, be capitalized, and as such, would ultimately
be recovered by the investor. One delegation stated that they
were unable to accept this proposal as it constitutes a heavy
front-end burden on the contractor.

Referring to the specific provisions of Ambassador Koh's
proposal, some delegates expressed the view that with regard to
the quantum of attributable net proceeds, the question should
be resolved having regard to the larger question of the value
that ought to be attached to the nodules, instead of relating it
to the costs involved in the various stages of operation, such as
extraction, transportation and processing. In this connection
the view was expressed that the figure of 40% referred to in
Ambassador Koh's draft may not adequately reflect the value
to be attached to the resources of the international sea-bed area.
One delegation, on the other hand, was of the view that Ambas-
sador Koh's proposal of 40% was too high and unrealistic.

On the question of the composition of the Council and its
decision-making power there was general agreement that its
powers should be such as to ensure that no interest group
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. thewith what amounted to a veto power I~
would be vested. onnection reference was made to the dlsc.us-
council. In thlsld

c. Mexico and Geneva since the conclusion
h t were he 10 . II th proposalsions t a . of the Conference, especia y e

ofthe last seSSIOnmaican Delegation which contemplated a thre~
made by the Ja . . a simple majority for procedural matte.rs,
tiered sy~tem of :~~~~g~f those present and voting on substantive
a two-thuds mal e or six identifiable critical matters, a vote of
matters; and for fiv t and voting provided there were less
two-thirds of t.hose pres en t In this connection, it was poin-

. egative votes cas. id ifvi
than mne n onsiderable difficulty in I enti ylO~ a
ted out that there w~s c atters in respect of which the thud
small group o~ five or t~Xm Iy. Views were also expressed that
system of voting wou app b rkable Opinion was also

d . ement may not e wo .
this thir requir . t f ine negative votes was too
expressed that the requuemen 0 m
high.

The view was expressed that as
supreme organ of the Authority all the
vest in it.

the Assembly was the
residuary powers will

Jakarta Session (1980)

. f h AALCC held in Jakarta,For the twentieth session 0 t e . d ment outlin-
. h t omprehenslVe ocuthe Secretariat broug t ou a c .. t the United Nations

ing the progress of the negohatlO~s a f h AALCC At
d h trtbunons 0 t e .Conference thus far an t e con kin matters relating

the Session extensive discussions t~o .pace f0 -bed resources
to joint ventures in regard ~o explOitatlOn

f
°th se:ecision-making

and composition and voting powers 0dd'/ the AALCC
organ of the Sea-bed Authority. In ~ '~tlO:'at the closure
considered at length the US proposal su ml. e the establish-
of the eighth session of the C~n~erence rel:t~~:~ced site desig-
ment of a Preparatory Commission ~nd a Iready made.
nation system with a view to protect IOvest~en~. a ussions at an
These matters were taken up for intensl~e ~c Delhi in
inter-sessional meeting of experts hel~ 10 d .ew detail the

ebroary 1981 That meeting consldere 10 .
. P t y Commis-constitution, powers and functions of the repara o~ tents

·on and the system of protection of preparatory mves m
proposed in the US paper.
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The participants of the expert group meeting were of the
view that the United States proposal for advance designation of
mine sites, particularly in the context of the unilateral legisla-
tions enacted or sought to be enacted by industrialized nations,
was unacceptable. Several participants considered that designa-
tion of advance mine sites went against the principles and pur-
poses of the proposed Convention which have emerged as a
result of protracted negotiations over a number of years. Such
advance designation of mine sites, it was felt, would tilt the
balance in favour of industrialized countries and multinational
corporations as against the Enterprise. Furthermore, it was
felt that the functions sought to be entrusted to the Prepara-
tory Commission in regard to this matter were not consistent
with the normal concept of a Preparatory Commission. Some
of the participants also expressed dissatisfaction with the type
of threat implied in the United States proposal regarding the
prospective miners proceeding on the basis of the unilateral
national legislations in the event the proposal for advance
designation of mine sites was not accepted. The participants
also reaffirmed the position of the Group of 77 against promul-
gation of unilateral legislations by any State.

The participants, however, recognized the need for incen-
tives for the continuation of prospecting, research and other
forms of preparatory work during the interim period between
the adoption of the Con vention and its coming into force so
long as such incentives did not deviate from the basic princi-
ples embodied in the Convention in maintaining a balance
between the activities of the prospective miners and those of
the Enterprise. They also recognized that certain preparatory
work during the interim period could be conducive to accele-
rating production of sea-bed minerals soon after the Convention
came into force.

Several participants considered that sufficient incentives
already existed in the provisions of the Draft Convention such
as those in regard to the production limits during the first five
years, the anti-monopoly provisions as also the provision
contained in Annex III, Article 7(3)(c). Some participants
also expressed the view that if the incentives of the type con-
templated in the United States proposal were to be conceded,
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o romulgation of unilateral legi~lations.
. ould encoura",e P ti nts were of the VIeWthatIt VI ost of the par icipa d . a

cvertheless, . m . could be contemplated by a optmgf ther Illcentlves .'
some ur . l\y on the followmg lines :-ccdure baslca .
pro ishment of the Preparatory Commi-

(i) Upon the esta~~tive miner would furnish to a com~e-
ssron. the prosp .' detailed mformanonof the Commission, .
tent organ . .. undertaken by it in relation
concerning the actIvIties. mine site such as

t Ywork concernmg a
to prepara or f' ecui ment etc and the quan-h d igning 0 equip ,. f
researc '. es ade by it from the time 0
turn of mvestments m t' Such information. of the Conven IOn. .
adoptIOn d mitted to the AuthorityId be collated an trans C.
wou ith the report of the Preparatory ommi-together WI .

. . ged in the Draft ResolutIOn.ssion envisa
. d take into account(ii) The Authority will examl~e an work done and the

such informatio~ con~~I:~Ill;nt~~~ining applications
investments ma e w ~II and in granting of prefe-
under Rule 6 of A~ne\ on the basis of its investments
rence to the app lcan. it ble manner to be pro-
and preparatory work to a SUI a
vided for under the rules.

k d taken by the applicant(Hi) If the preparatory wor un er t of the area
has involved exploration a~d developm

ld
e~e reimbursed

. . II the applicant wouwhich It 0 ers, t f half of the
of the proportionate costs in respec 0 d ea for the
area which would constitute the reserve . ar awarded
E ., the event of the contract beingnterprise 10 .

by the Authority to the apphcant.

h it was felt would provide
This method of appr~ac '. d 'n' practical terms

adequate incentives to potential millers an I
ti investmentswould achieve the objective of promo JOg .

. w that the United StatesThe participants expressed the vie f In this
id ed in its present orm.proposal could not be consi er .. nts that if the

COntextit was also emphasized by several partlc~pa would be
proposal were to be considered, certain basic c anges
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necessary. Such changes should in particular ensure that
States and multilateral corporations would not have any
advantage over the Enterprise. Some participants suggested
that in order for the matter to be considered, the folJowing
minimum requirements should be contemplated :_

(a) The Preparatory Commission may entertain applica-
tions for advance designation of mine sites at the
expiry of a period of six months after the conclusion
of the preparation of draft rules relatable to Article 17
of Annex III provided that not less than thirty States
have ratified the Convention by that time.

(b) The applicant applying for permission by the Prepara-
tory Commission shall not receive any licence under
the national legislation of a State, which is inconsis-
tent with the Convention. Both the applicant and the
State of his nationality shall also undertake not to
invoke any national law which is inconsistent with
the provisions of the Convention.

(c) The Preparatory Commission in entertaining such
applications for advance designation of mine sites with
a view to creating priorities in favour of the applicants
shall limit itself to the number of areas which are
likely to be taken up by the Authority in the initial
stages on the basis of a time based programme, having
due regard to production control limitations, equitable
distribution of areas and the needs of the Enterprise.

(d) The priority accorded to an applicant through advance
designation of a mine site in respect of a State or
entity sponsored by it would lapse at the end of a
period of three years if the State has not ratified the
Convention by that time.

(e) The applicant in whose favour a priority has been
created shall develop that part of the area earmarked
for the Enterprise in the same manner and within the
same time-frame as the area in respect of which
priority has been created in favour of the applicant.

31

. I also ive an undertaking to ent~r
The apphcant shal nggementswith the Enterprise In

. int venture arra . 'f a
into JOI designated for the Enterprise 1
regard to the area t f the area in respect of which
contract in respec ated is given in favour of the. 'ty has been crea . .
prIOri h A thority when it comes into exis-
applican~ ~ ~:terp~ise expresses its willingness to
tence ~n h . int venture arrangements,enter into sue JOI

d 'nation of an area in its favour
(f) The applicant upon feslgccording priority shall make

h Purpose 0 a , .
for t e t for introducing trammg
appropriate arrange men IS f the developing countries

. es for personne 0 b
programm h ther categories of personnel as may eas also suc 0 , ,

. d by the Preparatory Commission.determine

, 'rocessing of applications includ-
(g) All costs incurred m Ph' I dvice by the Preparatory. btaining of tee mea a

109 0 bl by the applicant as aCommission shall be paya e , ing such
' it to entertainmcondition prerequtsi e

applications,

.,' Commission concerning advance
(h) The decision in ~he, h II be taken by consensus,

designation of mme sites s a

, osition to give consi-The meeting, however, was not map
deration to these suggestions.

C mmission the participants
As regards the Preparatory ,0, h u'ld be established

h Commission s 0were agreed that sue a The participants were
through a resolution of the Conferenc:. sed of one repre-
ofthe view that the Commisson,sh~lI e cO~P~tory to the Con-
sentative of each State which ISeither a zard the commence-
vention or has acceded to it. As rega~ s, the follow-
Dlent of functions of the Preparatory CommissIon,
iug views were expressed :-

b v ned as soon as possi-(a) The Commission shall e con e d d to the
h ig ed or acce eble after fifty State~. ave Sl ~ra ra h 10 of the Draft

Convention. ProvIsions of p g p
Resolution were accordingly acceptable.
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(b) The Commission should be com

n,orn:al preparatory functions petent to tak~ up its
ntution as may be pat' bl so soon after Its cons-

r c rea e concernin th
organs of the Authorit ' I' I g e variousI y me uding the Enterprise,

(c) In regard to the addition If'
paragraph 5 of the Dr:ft unctions contemplated in
making of studies and Res?lutlOn concerning
regulations and p d preparatIOn of draft rules

A
roce ures relatable t A ' '

nnex III of the Co' 0 rticle 17 of
taken up at a pOintn:et;~~~ the w?rk should be
becomes adequately rep tati when Its membershipresen ative of vari ,
groups and geographic regions, 10US mterest

In regard to (c) views were ex
should be sufficiently ,pressed that the Commission

d
' representative of hi

an interest groups in ord t geograp ical regions
the formulation of the d efr

t
01 ensu~e adequate expertise in

ti f ra ru es which w ld f "
Ion 0 such rules by the Authorit ou ~clhtate adop-

made that the Commi h y. The suggestion was also
least half the number o;S~tlaOtns hO~ld have a membership of at
C f es w ich had p ticion erence before it takes h ar icipated in the
rules relatable to Article 17 uP

fAt e work of preparation of draft
o nnex III.

In regard to the question of fina
the meeting was of the vi nces of the Commission
ssion should be met out :tt~Wthat the expenses of the Commi-
Nations. There was ge t regular budget of the United
should establish its ow nera

l
agreement that the Commission

bsi . n ru es of proc dsu sidiary bodies as may b ' e ure and also such
of the Commission th e required. Regarding the duration

C
. ' ere was general
ommission shall remaio J agreement that the

, m m existence until th C
enters mto force and th A I e onventione ssembly and th C '
convened and thereafter until h ti e ouncil are being
decide. In regard to th 1 su~ t,lme as the Assembly may
C " e crucial Issue of th f .

ommissron these were di e unctions of the
namely :_ iscussed under two broad heads,

(a) Normal functions of theand Preparatory Commission' ,
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(b)
The additional functions contemplated in paragraph
5 of the Draft Resolution concerning preparation of
draft rules relatable to Article 17 of Annex III.

In regard to the preparatory work to be done by the
commission for the establishment of the Seabed Authority,
't was pointed out that the enumeration of the functions in
~ragraph 4 of the Draft Resolution should not be taken as
exhaustive but merely as illustrative. Attention was drawn
to the preamble of the Draft Resolution that the purpose of
establishing the Commission was to take all possible measures
to accomplish expeditious commencement of effective opera-
tion of the International Seabed Authority and to provide
the necessary arrangements for the performance of its functions
and duties. It was felt that the functions of the Commission
hould embrace all activities which would ensure achievement

of the objectives set out in the preamble. In particular,
mention was made that the work of the Preparatory Com-
mission should relate to preparatory work in regard to the
establishment of the Enterprise so that the same is in a position
to go into operation soon after the Convention comes into

force.

By way of illustration it was pointed out that the work of
the Preparatory Commission in relation to the Seabed Autho-
rity might include the following :-

0) Preparation of draft rules of procedure of the
Assembly and the Council.

(ii) Draft rules and regulations concerning the organs
of the Council.

(iii) Matters relating to agreements with the United
Nations and other international organizations.

(iv) Draft of staff regulations.

(v) Preparation of recommendations concerning the bud-
get for the first financial period.

(vi) Draft financial regulations.
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Similarly, the functions of the Preparatory Commission that
could be envisaged in regard to the Enterprise could inter alia
include the following matters :_

0) Preparation of drafts of rules, regulations and
procedures.

(ii) Draft of staff regulations.
(iii) Preparation of studies and recommendations con-

cerning the budget for the first financial period.
(iv) Formulation of financial regulations in connection

with finances for the first mine site.

In so far as the preparatory functions concerning the Law of
the Sea Tribunal were concerned, it was felt that the provision
of paragraph 7 of the Draft Resolution needed to be clarified.
That provision is in the following terms :_

"The Commission shall make arrangements for the
convening of the Law of the Sea Tribunal and such
other arrangements as may be required for the estab-
lishment of lists of conciliators and arbitrators as
provided under annexes IV, VI and VII to the
Convention."

Views were expressed that the Preparatory Commission
should not undertake the task of establishment of lists of
conciliators and arbitrators as provided under Annexes IV,
VI and VII of the Convention but that its work should be
limited to making preparations towards compilation of such
lists.

It was felt that the work of the Preparatory Commission
in regard to the Law of the Sea Tribunal could perhaps include
the following :-

(i) Preparation of draft rules for the Tribunal.
(ii) Preparation of staff regulations for the staff of the

registry of the Tribunal.
(iii) Studies concerning the establishment of the head-

quarters of the Tribunal except in the matter of
any recommendation concerning the location of the
headquarters.

3S
f the view that the type of functions

The participants were ~ 5 f the Draft Resolution con-
I ted in paragrap 0 1 [atable to matterscolltelJ1Pa . of draft ru es re d

'ng preparatlO? f A ex III could be usefully un er-
cern

i
ted in Article 17 0 nn.. even though the sameenurnera t y Commlss1On

n by the Prepa~a or al functioning of a Preparatory
~e not fall wit~m the. n~r: of the desirability of ensu~mg
~o~mission. Th~Swa~~:dvI~ctivities at the earliest possible

romencement 0 sea. omes into force. It was, however,::ne after the conven~lo~t c of the rules formulated by thfe
basized that the ra 1 have the status of a dra t

~~:paratory commissio~.S~~~I:p;~~ation pending the adoption
h 11have no provisio

and S a 1 by the Authority.of the ru es

U 't d Nations Conferenceh . n of the 01 e IWhen the tent sessio '1 1981 it was the genera
resumed its work. in March-Af~~ final ~orking session of.the
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and in informal meetings with the participation of all major
interests including the United States. The AALCC, following a
comprehensive exchange of views :_

1. Considered the success of the Conference through achiev-
ing early conclusion and entry into force of a global
Convention on the Law of the Sea on the basis of the
current draft contained in document A/CONF.62/WP.I0
Rev.3, to be of fundamental importance to the interests in
the oceans of all States and to the maintenance of confi-
dence in the system of multilateral negotiations as a whole;

2. Endorsed fully the Programme of Work of the Conference
as set forth in Conference document A/CONF.62/BUR.3
Rev.l; and

3. Urged the fullest co-operation to adhere to that Pro-
gramme at the resumed Tenth Session in Geneva in
August 1981, by resolving pending issues of interest to all
participants as defined in Conference document A/CONF.
62/BUR.3 Rev. 1 through negotiations and appropriate
informal discussions.

ZONE:
OF THE

HI EXCLUSIVE ECONOMIC
· OPTIMUM UTILIZATION

FISHERY RESOURCES



EXCLUSIVE ECONOMIC ZONE: OPTIMUM
UTILIZATION OF THE FISHERY

RESOURCES

IDtrodoctory

The emergence of a new legal regime of the Exclusive
Economic Zone (EEZ) is one of the major developments of far
reaching importance emanating from the Third United Nations
Conference on the Law of the Sea. In response to a request
made by several Member Governments, the AALCC Secretariat
bad presented, at its Seoul Session held in February 1979, a
comprehensive study indicating the possible areas of action
which could be contemplated with a view to assisting Member
Governments in the optimum utilization of the living resources
of their EEZs through preparation of the legal framework for
various measures which would need to be taken to achieve the
desired objectives.

The general acceptance of the concept of the EEZ by the
international community is a matter of particular satisfaction to
the AALCC and its Member States since this had originated in
a proposal made by Mr. Frank Njenga, the Delegate of Kenya,
at the Colombo Session of the AALCC in 1971 and later deve-
loped and crystallised through deliberations in the subsequent
sessions of the AALCC and its Sub-Committee meetings which
resulted in concrete proposals being put forward before the
United Nations Sea-Bed Committee and the acceptance of that
concept by the OAU Council of Ministers as also by the Fourth
Summit Conference of Non-Aligned Nations.

The concept was initially put forward with a view to finding
a POssible via media to accommodate the interests of countries
Who claimed a considerably wider breadth than the 12-mile limit
~or their territorial sea. Recognizing that such claims, especially
~ Latin America were motivated by economic considerations,
t was felt that an attempt might be made to find a compromise
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solution by providing for an EEZ while fixing the breadth of
the territorial sea at 12 nautical miles which at that time was
found to be generally acceptable to a large number of States.
This concept gradually gathered momentum and was found to
be attractive to many of the developing States in Asia and
Africa and proposals in this regard were introduced before the
U.N. Sea-bed Committee in 1972, firstly by Kenya, followed
thereafter by a group of African States. A very similar proposal
setting forth the concept of patrimonial sea based on the Santo
Domingo Declaration adopted by the Caribbean States in June
1972 was also introduced before the Sea-bed Committee by
three Latin American States, namely, Colombia, Mexico and
Venezuela.

Initially the Asian-African sponsors of the concept of the
EEZ had certain reservations regarding the possible limits of
the zone but very SOonduring the deliberations in the Sea-bed
Committee itself they accepted the Latin American proposal
for a 200-mile limit as envisaged in their patrimonial sea
concept. The proposal for establishment of the EEZ thus gained
the unanimous support of the Group of 77 and a good deal of
discussion ensued before the Sea-bed Committee regarding the
scope, content, the rights and duties of coastal and other States
.in that zone. Finally, it emerged as a zone of exclusive juris-
diction for exploitation of the resources and other matters con-
nected therewith and secured the acceptance by and large of
all the States represented in the Law of the Sea Conference.
Even though many of the developed countries were initially
opposed to this concept, the issue seemed to be quite settled by
the time the Caracas Session of the UNCLOS III was concluded.
It is, however, interesting to note that no SOoner had this
concept gathered momentum, some of the developed nations,
which had initially opposed the idea were amongst the first to
claim areas of the seas adjacent to their coasts as their EEZs.
A large number of States, almost over a hundred, have already
taken legislative or administrative measures to claim jurisdiction
and competence over the resources of their EEZs.

The new legal regime of the EEZ which is embodied in
Part V of the Convention on the Law of the Sea (Articles 55 to
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75) envisages, inter-alia, the exercise of sovereign rights by
coastal States over a belt of the sea extending upto 200 nautical
miles in width measured from the baselines used for measure-
ment of the territorial sea, for the purposes of exploring and
exploiting, conserving and managing the natural resources,
whether living or non-living, of the sea-bed and the sub-soil and
the superjacent waters, and with regard to other economy-
related activities, such as the production of energy from water,
currents and winds. The coastal State has jurisdiction in the
zone, not only to exercise and protect these sovereign rights,
but also with regard to the establishment of artificial islands,
installations and structures, marine scientific research and the
preservation of the marine environment. The coastal State is
also required to undertake certain duties and responsibilities in
relation to the zone with regard to artificial islands and regard-
ing conservation of living resources.

Seoul Session (1979)

In the light of the developments that had been taking place
in the practice of States since the Caracas Session of UNCLOS-
III held in 1974, in regard to the claims for extended fisheries
jurisdiction, the Secretariat of the AALCC, at the request of
some of its Member Governments, had presented a study on
"Exclusive Economic Zone-Optimum Utilization of its Fishery
Resources-Regional and Sub-Regional Co-operation" at the
Seoul Session held in February 1979. The Secretariat study had
pointed out that as on 1 April 1978, 85 States had claimed
fisheries jurisdiction beyond 12miles and 67 of them had claimed
such jurisdiction upto a limit of 200 miles. In that context and
also taking into consideration that the provisions relating to the
EEZ had virtually remained unaltered through the successive
Negotiating Texts for a Convention on the Law of the Sea, the
Secretariat study had drawn the conclusion that there was a
Positive trend towards general acceptability of the concept of
EEZ. A number of suggestions were accordingly made both in
regard to possible national efforts and AALCC's programme of
assistance to meet the objectives of optimum utilization of the
reSOurcesof the EEZ.
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In many coastal States of the Asian-African region, the
existing machinery for the development of fishery resources
might not be adequate to undertake fishing and other connected
activities on a large scale in order to take maximum benefit
from the extended zones of resource jurisdiction. Evidently
most of the coastal States of the region would need to re-
examine their respective national fisheries policies and adopt
strategies required to optimise the benefit from their exclusive
economic zones. The study indicated that action on a national
or a regional level might be considered inter alia in the following
areas:

1. Promoting the national awareness of rights in the EEZ and
its potential for overall national development;

Establishment of machinery for collection of data regarding
the nature and extent of the resources in the zone;

The formulation of national policies of marine resources
developmen t;

The establishment of new institutions to handle the conser-
vation, management and development of resources in the
zone and/or strengthening of the existing machinery for the
purpose;

2.

3.

4.

5. Establishing a strategy for the development of resources
within the zone by mobilising both local and foreign ex-
pertise and capital;

Establishment of machinery for surveillance and policing
of the zone;

6.

7. Establishment of infrastructure for processing, storage,
transport and marketing of resources;

Enactment of national legislation for the conservation,
management and development of the resources within the
zone; and

8.

9. Fostering bilateral, sub-regional, regional and international
co-operation for the development of the resources within
the region and the legal framework for such co-operation.
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At the Seoul Session, discussions were held at considerable
length on the programme outlined in the study in the Plenary
as well as in a Working Group. Whilst generally endorsing the
sUggestions contained in the study, the AALCC decided that, to
begin with, the Secretariat should proceed with the collection
of material and preparation of studies analysing information
regarding measures taken by countries within, as well as outside
the region for development and exploitation of the living
resources in the 200-mile zone. This was in view of the fact
that most of the claims for extended jurisdiction related to
fisheries. It was also agreed that the work programme should
be aimed at assisting Member Governments in practical terms
through preparation of the legal framework for various measures
which needed to be taken to achieve the desired objectives of
optimum utilization of the fishery resources. The programme
accordingly included:

(a) Preparation of guidelines for national legislation;

(b) Preparation of drafts of model agreements for exploitation
of the living resources, including joint ventures; and

(c)· Promotion of regional and sub-regional co-operation.

Two delegations expressed the view that their governments
did not recognize the concept of the EEZ which was the subject
of negotiations in the Law of the Sea Conference. They, how-
ever, had no objection to the AALCC's initiative being confined
to fishery resources in the 200-mile maritime zones of countries
in the region. There was general agreement that the matters
relating to exploitation of the other resources should not be
taken up for the time being.

Immediately after the Seoul Session, the Secretary-General
of the AALCC consulted with a number of Member Govern-
ments, fishing industries and scientific research institutions. The
Purpose of these consultations was to ascertain the needs of
developing coastal States, their attitude .towards foreign fishing
and joint venture arrangements generally and also in the light
of ~ssistance tbat may be generated among tbe countries of the
region, so that the legal framework for national legislation to
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be prepared by the AALCC Secretariat could be suitably oriented
so as to meet their requirements in a practical fashion.

Th~ fishery legislations in force, in most of the countries,
~ere virtually outmoded and were hardly suited to application
m relation to the waters of the EEZ even with amendments.
M~ny .States preferred the idea of introducing comprehensive
le~lslatlOn and they welcomed AALCC's initiative to provide
SUitable guidelines for the purpose.

Even though the extension of the waters to 200 nautical
miles had brought under the jurisdiction and control of the
coastal St~tes vast resources and resource potential, including
stocks which has hitherto been exploited mainly by foreign
fishermen, most coastal States in the region did not have the
capital or technical and managerial know-how to exploit them
or to undertake fishing operations on an appreciable scale in
areas beyond their territorial seas. Furthermore, the lack of
knowledge concerning the stock of fish or the breeding grounds
and the migratory habits of fish found within the zone made
it extremely difficult for them to determine their allowable
catch or to plan measures for management and conservation
of the fishery resources. The concept of optimum utilization
denotes that a certain quantity of fish is needed to be harvest-
ed during a particular period in order to maintain ecological
balance and that if no harvesting was done it could almost be
as harmful as overharvesting. In that context several coastal
S~~tes were prepared to allow in the initial stages fishing acti-
vines by foreign nationals on certain terms and conditions but
they were opposed to unlimited access to foreign fishermen as
being detrimental to a country's economy and as defeating the
very purpose for which the EEZ was conceived. The general
attitude of th,e developi?g coastal States was towards develop-
ment of the,lr harvestmg, potential through gradual building
up of a national fishery industry, including infrastructure if
necessary with foreign assistance. '

It had been found that the statistics and data available
with some countries and even with international institutions
regarding the fishery resources were at times not fully accurate
as they were based on certain assumptions and this had
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ounted for some States estimating their fishery resources
a~ a higher figure than the actual position would justify. It
~as recognised that a more reliable source for a correct esti-

ate of the resources was perhaps the data on the catch kept
by some States under their laws in regard to fishing activities
of their own nationals over a number of years. But at the
same time it was appreciated that it might be difficult to obtain
such data except under arrangements with a State or States
concerned whose nationals had been fishing in those waters.
It was also felt that since living resources were renewable and
the habits of fish change, it would be essential to encourage
and undertake research activities for the purpose but that the
developing coastal States could be in no position to undertake
such a task without some assistance at least in the initial years.

It was felt that there were several ways through which
the assistance required by developing coastal States in regard
to assessment of the resources, harvesting of fish as also in
the matter of development of national fishing potential could
be organised. One of the possible ways considered was
through joint venture arrangements between the government,
a State agency or a national enterprise of a developing coastal
State with a foreign entity; another possibility was through
arrangements for joint operation and resource survey over
a limited period; and a third alternative was through permit-
ting foreign fishing on certain terms and conditions relating
to furnishing of data, transfer of technology, training of per-
sonnet and assistance in building up of the national fishing
industry. A combination of two or more of these methods
was also considered feasible, Technical assistance through
technical cooperation arrangements with international organi-
zations or States with long experience of fishing was also
COnsideredas a possibility,

In the light of the above, the AALCC Secretariat com-
Illenced its work on the preparation of draft guidelines for
national legislations the draft of a possible model for a
bilateral Governme~t to Government umbrella agreement
relatable to fishing by foreign nationals as also the drafts for
tIlodel joint venture arrangements.
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In December 1979, an Expert Group Meeting on Optimum
Utilization of Fisheries Resources in the Exclusive Economic
Zone was convened to discuss generally the scope of the study
on n~ti?nallegislations, model arrangements on foreign fishing
and joint venture arrangements as also the question of regional
and sub-regional co-operation on the basis of the outlines and
the list of topics prepared by the AALCC Secretariat. The
three-day Expert Group meeting was chaired by Mr. Tosio
Isogai (Japan) and attended by participants from twenty
Member Governments. The discussions at the meeting were
so channelised as to provide the practical inputs for the studies
to be undertaken by the Secretariat. In that context, the
participants outlined the prevailing position in their respective
countries regarding the fisheries policies, institutional frame-
work as also the legislations in force for the development of
fishery resources in their national waters. Indications were
also given about the measures that were planned or undertaken
for establishing an adequate machinery for the optimum utili-
zation of the fishery resources in the extended zones of national
jurisdiction and about the requirements in the matter of data
collection and research surveys to ascertain the resource
potential.

With regard to the national legislations, the Expert Group
was of the view that it might be preferable for States in the
region to consider enacting a separate law dealing with fisheries
in deep sea area and in this connection the possible contents
of such legislation were discussed in some detail, especially in
r~g~rd to the provisions on control of foreign fishing, pro-
hibited acts, licensing procedures, offences, penalties and
enforcement measures.

Jakarta Session (19EO)

~t the Jakarta Session held in April-May 1980, the See-
ret~n~t placed bef~re t.he AALCC two drafts namely: (i) draft
guidelines for legislation on fisheries; and (ii) draft of a model
bilateral agreement on access to foreign fishing and other
related matters. It also submitted a detailed note conceminz
the various types of joint venture arrangements that could
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be contemplated. These drafts had been prepared on the
basis of the discussions and material made available during
the Expert Group meeting held in December 1979.

During the discussions in the Plenary at that session, the
observer for FAO indicated about FAO's Programme of
assistance to developing countries in the management and
development of the fisheries of their EEZs as one of the high
priority areas of FAO. The EEZ Programme of FAO, he
said, had two main objectives, namely, to promote rational
management and full use of fishery resources in the zones and
to enable the developing States as part of their efforts to
establish the New International Economic Order, to secure a
greater share of living marine resources. Assistance to deve-
loping countries on legal and institutional implications of the
new ocean regime at the national level concentrated on the
five main topics and in each case the programme consisted of
research and information dissemination and technical assis-
tance systems. He elaborated the five main topics, namely:
0) revision of fisheries legislation; (ii) management implemen-
tation systems, surveillance and enforcement; (iii) the role of
parastatal bodies in fishieries development; (iv) joint venture,
licensing and other commercial arrangements in fisheries; and
(v) small-scale fisheries.

The right of fishing by landlocked and geographically
disadvantaged States in the EEZ was also mentioned by
some of the delegations. It was argued that the concept of the
EEZ had deprived the landlocked and geographically dis-
advantaged States of their historic rights of fishing in areas
Where they traditionally fish without any benefit in return.
Credit was given to the African States because they made
adequate arrangements for the landlocked States in their
regions and other coastal States were urged to emulate the
~xa~Ple, Lastly, the view was expressed that instead of deve-
;:'PlDg cOastal States granting rights of fishing in their waters

developed countries as a barter, they should use such
arrangements for developing their own technologies in this
rea, After a general exchange of views on the subject, due

Shortage of time, the AALCC directed that another Expert
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Group meeting should be convened as early as possible to
examine the drafts.

In connection with the draft guidelines for model legis-
lotion, in May 1979, the Secretariat had addressed a commu-
nication to a1l Member Governments and various organizations
engaged in the field of fisheries requesting for material which
could assist the Secretariat in the preparation of the model
legislation on fisheries suited to the objective of optimum utili-
sation of the fishery resources in the EEZs. A number of
international organisations, including the F.A.O. had very
willingly placed a good deal of material at the disposal of the
Secretariat which had enabled it to examine as many as 30
legislations. These, however, reflected, with a few exceptions,
the legislative pattern obtaining in countries outside the Asian-
African region. The response from Member Governments was
not adequate but the gap was filled through the information
given and views expressed at the Expert Group meeting held in
December 1979.

In the preparation of the guidelines for legislation, the
Secretariat had considered that the most convenient method
would be to set out the relevant provisions in the form of a
legislative text and accordingly such a draft was prepared
consisting of 71 sections grouped in XIII parts. In the for-
mulation of the text, however, emphasis had been placed on
the need to put together the substantive elements rather than
on drafting techniques, especially as this would vary from
country to country according to their own legislative practice.

The pre mabIe to the draft guidelines was drafted with a
view to set out a brief summary of the objectives of the
legislation, as had been provided in the Statement of Objects
and Reasons, where it was considered appropriate. Part I
contained preliminary provisions applicable to the draft legisla-
tion as a whole; Part II dealt with fisheries policy and planning;
Part III indicated the suggested administrative set up; Part IV
dealt with development, conservation and management of
fishery resources; Part V contained provisions on the develop-
ment of national fishing industry; Part V[ was on grant of
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. s: Part VII contained detailed provisions on foreign
:~:;; 'Part VIII enumerated the prohibited acts; ~a~ts. IX:,. ~

d XI dealt with enforcement, cnmma~ and civil habl~lty,
aDrt XII contained provisions on processing and marketing;
Pa I ..and Part XIII had certain genera provisions.

The preparation of a model bilateral umbrella agreement on
Qccessto foreignjishing on terms and condit.ions acceptable. to
the developing coastal States as also the distant w~ter fishl.ng
. t rests was conceived in the light of consultations With
:~ernments immediately following upon the Seoul Ses.sion and
the subsequent discussions at the Expert Group Meeting held
in December 1979. The tentative draft for the model agreement
~as prepared by the AALCC Secretariat after exa~ination
of more than twenty agreements which were made available to
the Secretariat by the F.A.O. and some governments outside
the region.

The main objective behind this project was that many
developing countries, which had yet to develop an adequate
fishing capacity in order to exploit the resources of their EEZs,
might consider it necessary to draw on the assistance and
co-operation from other States, especially those which had been
habitually fishing in their waters, for the purpose of identi-
fication of the resources, their optimum utilization as also in
the taking of conservation measures. It was felt that if such
arrangements could be worked out under Government to
Government umbrella agreements, foreign fishing could be
carried out in a more orderly fashion in the interest of both
the coastal States and the foreign party. It was also felt that
such agreements would pave the way for mutually beneficial
co-operation through which the developing coastal States could
be assisted in the development of their national fishing industry.

Pursuant to the decision of the Jakarta Session, an inter-
sessional Expert Group meeting composed of legal and fisheries
experts was held at the Secretariat of the AALCC from 19th to
21st February, 1981, under the Chairmanship of the Secretary-
~neral. The meeting was attended by participants from
i&hteen Countries, namely, Arab Republic of Egypt, Bangladesh,
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Burma, Cyprus, India, Indonesia, Iran, Democratic People's
Republic of Korea, Malaysia, Mauritius, Nepal, Oman,
Philippines, Republic of Korea, Singapore, Thailand, Turkey
and Australia. The purpose of the meeting was to consider
the draft of a model bilateral umbrella agreement concerning
fishing activities by foreign nationals in the fisheries waters/
EEZs of coastal States, and the draft of the guidelines for
fishery legislation and also to discuss the modalities for regional
and sub-regional co-operation. The Expert Group finalised the
model draft of the bilateral agreement concerning fishing acti-
vities by foreign nationals but was not in a position to take up
the draft of the guidelines for fishery legislation.

The Expert Group generally exchanged views on the
question of regional and sub-regional arrangements for opti-
mum utilization of the fishery resources in the EEZs and in
this connection attention was invited to the text of the Draft
Convention of the South Pacific Forum Fisheries Agency. It
was felt that the Secretariat should collect further information
on regional or sub-regional arrangements and that the matter
should be further discussed at the Colombo Session.

As regards the rights of landlocked and geographically dis-
advantaged States in regard to the EEZ some of the participants
expressed the view that the coastal, landlocked and geographi-
cally disadvantaged States should enter into bilateral, sub-
regional or regional agreements whereby their special rights
will be effected and taken care of.

Colombo Session (1981)

At the Colombo Session held in May 1981, the Secretariat
had placed before the AALCC the draft of the model agreement
on foreign fishing as finalised by the Expert Group, two tenta-
tive drafts for possible joint venture arrangements for the
optimum utilization of the fishery resources and a comprehen-
sive note on regional and sub-regional arrangements in respect
of fisheries.

The AALCC at that session had examined the Secretariat
drafts in some depth in the Plenary as well as in an Expert
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Several of the delegations were of the view that the

~~~~rbilateral agreement on foreign fishing finalised at the last
inter-sessional expert group meeting (1981) of the AALCC was

ptable to them as a useful model. They further stated that
~~ . .' d hst developing countries lacked the experttse, capital an teen-
JIl~Ogyas also the knowledge concerning stocks of fish and their
:grating habits. They felt that the rati.onal managem~nt and
optimum utilization of the fishery stocks 10 the EEZ might be
carried out through appropriate joint venture arrange~ents. It
was suggested that the guidelines set out in the Secretanat paper
might be given careful consideration in the Expert Group. A
view was expressed that joint venture arrangements could be
very useful whereby the developing States could gain experience
and expertise from the foreign partner. The question as to
whether a developing coastal State would wish to enter into
joint venture arrangements in the fisheries sector was essentially
a question of policy depending upon the national programmes
and objectives which they might seek to achieve. One delegate
was however of the view that as different countries had different
interests, it was not possible to apply any uniform model to suit
all circumstances. He suggested that the model drafts on
bilateral agreement, joint ventures and national legislation would
need to be appropriately modified.

As regards the regional and sub-regional arrangements,
most of the delegations fully supported in principle the idea of
regional and sub-regional co-operation, in particular matters
relating to conservation of stocks and management of the
resources. In this connection the Observer for FAO, during
the course of discussions, briefly outlined the activities of his
organization in matters relating to the implementation of the
EEZ programme and the assistance given by the FAO to
developing countries for the optimum utilisation, development
and management of fisheries in their EEZs.

In addition to general discussion in the Plenary, an
Expert Group was constituted under the Chairmanship of
• r. A. Fernando (Sri Lanka) which comprised of representa-
es from Bangladesh, India, Japan, Malaysia and Sri Lanka
r the detailed consideration of the drafts on joint venture
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arrangements. The Group had before them for their con-
sideration the models of joint venture arrangements between a
developing State entity and a foreign entity. One of the drafts
contained the model of an equity joint venture while the other
was in regard to a contractual joint venture. The Group was
of the view that the draft Equity Joint Venture Agreement
formed an acceptable legal framework for the countries of the
African-Asian region and had made certain recommendations
in regard to the text of the model arrangements.

The Group concluded that while those drafts provided a
useful legal basis for joint venture arrangements for the
countries of the region, it would also be beneficial for these
countries to have broad guidelines relating to the subsidiary
agreements to be entered into under the main joint venture
agreements in order to ensure the optimum utilization of the
fishery resources in the EEZ. The AALCC took note of the
recommendations and directed that the drafts should be further
considered and finalised in another Expert Group Meeting as
also to discuss the question of regional and sub-regional co-
operation for optimum utilisation of the fishery resources.

IV. ENVIRONMENTAL LAW



ENVIRONMENTAL LAW

Introductory
The subject "Environmental Law" was inscribed in the

work programme of the AALCC on the proposal of the
Government of India presented before the Tokyo Session of the
AALCC held in 1974. The Government of India had desired
that the AALCC should initiate a study concerning the deve-
lopment of international law relating to human environment.
A preliminary study prepared by the Secretariat served as a
basis of discussions at the Tehran Session of the AALCC held
in 1975. At that session a number of delegations made general
observations regarding the future work programme of the
AALCC on the topic.

At the Kuala Lumpur Session held in 1976, the delibera-
tions were focussed on identifying legal issues concerning
prevention and control of environmental pollution and preser-
vation of the environment as well as the work done by other
organizations. At the end of the deliberations, it was decided
that the Secretariat should prepare a comprehensive question-
naire to elicit information from the member governments
regarding their environmental problems and the legislative and
administrative measures taken to deal with such problems. The
questionnaire prepared by the Secretariat was approved at the
Baghdad Session of the AALCC held in 1977, and thereafter
it was circulated to member governments and other interested
States.

The questionnaire covered the following areas relating to
environmental pollution:

(i) Environmental pollution problems and main sources
of pollution.

(ii) Laws and regulations in force and the proposed legis-
lation concerning:
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(a) Air pollution;
(b) Water pollution;
(c) Protection from noise;
(d) Conservation of land and soil;
(e) Conservation of forests, flora and fauna;
(f) Protection of wildlife;
(g) Regulation of use of chemicals;
(h) Regulation of discharge of wastes;
(i) Protection from radiation;

U) Human settlement; and
(k) Protection of cultural property and monuments.

(iii) National agencies and institutions responsible for
administration and implementation of environmental
legislation.

(iv) Specific provisions dealing with implementation/
enforcement of environmental legislation.

(v) Environmental impact assessment.
(vi) Trans-frontier pollution.

(vii) International drainage basin concept.

(viii) Prevention and control of marine pollution.
(ix) Liability for pollution damage.
(x) Polluter pays principle.

The questionnaire evoked very good response as the Secre-
tariat received replies from 25 governments: Australia, Bangla-
desh, The Gambia, Ghana, Indonesia, Iran, Iraq, Japan,
Jordan, Kenya, Kuwait, Malaysia, Maldives, Mauritius, Nepal,
New Zealand, The Philippines, Qatar, Republic of Korea,
Sri Lanka, Sierra Leone, Tanzania, Thailand, Turkey and
United Arab Emirates.

At the Doha Session of the AALCC held in 1978, it was
decided to convence an Expert Group meeting to evaluate the
material collected on the basis of replies received in response
to the questionnaire. Pursuant to this decision, the Secretary-
General convened a meeting of the Expert Group at the
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Delhi from the 18th to 21stj\j\LCC'S Headquarters in New

pecember, 1978.
The primary objective of the meeting was to assist the

member governments in identifying areas in which environ-
mental protection measures were urgently needed and in the
formulation of their national policies through appropriate legis-
lative and administrative measures. The Expert Group after
extensive discussions identified the following environmental
problems as common to the Asian-African region which needed
urgent attention :

1. Human Settlements

(i) Rapid urbanisation-town and country planning;
(ii) Housing and the impact of building codes;
(iii) Traffic and transport system-control of exhaust fumes;
(iv) Waste disposal and treatment;
(v) Public health service schemes;

(vi) Migration and trans-migration.

2. Land Uses

(i) Modernization of agriculture;
(ii) Deforestation;
(iii) Marginal rangelands ecology and expanding human

activities;
(iv) Land use practices, soil erosion and degradation, live-

stock, national parks, public works.

3. Mountain Eco\ogy

4. Industrialization

(i) Rapid industrialization;
(ii) The industrial component in the pollution of re-

sources.

S. Marine Pollution

(i) Land-based sources;
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(ij) Vessel sources;

(iii) Off-shore mining and
and transportation.

drilling, including oil storage

The Expert Group rec d d .the above sources of o~men e that In regard to each of
examined with regard ~o~lutlOn, the consequences should be

(i) Air;

(ii) Soil, flora and fauna and

(iii) Water.

The Expert Group considered that it would b
member governments to e I e useful for10rmu ate their . .
mental policies taki . own national environ-

mg mto account the" d'
requirements as well as their . tr Im~e .I~te and future
context of such policies to under~~tlOnal pnontI~s, and ~n the
enactment as well as the u datin e on an orgam.se? basis the
tions including rules regul ti g of already existing legisla-
aspect, which needed t'o be a lO~S dan? statutory orders. Anexamine In thi .
the requirement of an' IS connection, was
tool for the enforcement ;fnvlr~nmental impact assessment as a

environmental standards.

As regards principles und I .
Expert Group suggested that th er ymg the le~islati~ns, the
deration to the question of e ~d~vern.ments might give consi-
protection legislation, princir~~:lo~~? ~.~. their environmental
compensation to ensure that a e;a I It:, ~s well as forms of
effects of pollution would b d P son Injured by harmful
connection. the Expert G e a equately compensated. In that

roup recommended th t h
governments might give consid ti ate member. . I era Ion as far ibl
provide In any legislation which the: as POSSI ~,t~
pies defining the minimum standards ml~bt . undertake, prmci-
measures to be observed in th .' guidelines and practicablee vanous field f .
protection; machinery to ensure b s 0 environmental

d
. 0 servance of th t d

an SUitable compensation for th . . . ose s an ards
injury because of the non_observ:n:lctlmf shsuffenng from loss or

e 0 t ose standards.

The Expert Group, requested the S .
material and other relevant info ti e.cretana~ to collect data,

rma IOn regarding legislations
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btaining in countries within the Asian-African region and out-
aide and to formulate guidelines to assist member governments
In the establishment of a legislative framework for the imple-
~entation of their own environmental policies. In addition, it
sUggested that the Secretariat should establish a panel of
experts who might be made available to member governments
to assist in the formulation of national policies and the drafting
of legislation, upon request from member governments.

The Expert Group also considered the nature and scope of
the enforcement machinery which might be appropriate for the
countries of the Asian- African region. The types of enforce-
ment machinery discussed were: the system of courts, adminis-
trative tribunals and compensation boards. It was suggested
that the Secretariat should prepare studies on this aspect of the
problem so that appropriate recommendations could be made
to member governments at a later stage.

The Expert Group while recognizing that several countries
had already established or were in the process of establishing
environmental policies, stressed the need for establishing a co-
ordinating authority in each country. This authority could be
entrusted with the task of initiating action in regard to formu-
lation of a national policy and to organize and supervise its
implementation. The Expert Group was of the view that the
implementation of the policies should be carried out through
governmental machinery at local levels, namely, State Govern-
ments in cases of federations, municipalities and local boards,
town planning authority etc.

Some participants of the Expert Group stressed the need
for the establishment of an agency which would be specially
charged with the land planning having regard to the fact that
systematic development of land in the Asian-African countries
would greatly facilitate the task of prevention and control of
environmental pollution.

In regard to the possible areas of regional and sub-regional
co-operation for prevention and control of pollution, the
Expert Group was of the view that such co-operation could be
usefully developed in the areas concerning:

(a) The oceans;
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(b) International watercourses'
(c) VVeather' ',
(d) Nuclear weapon t t d
(e) . es s an atmospheric pollution'

PreservatIOn of the wildlife' '
(f) Int~rnational trade in chen:icals, pesticides

tOXICsubstances; and other

(g) Natural calamities;
(h) Environmental education and t . .(i) rairung; and

Human settlements, financing and management.

Recognising the important contrib .
ous regional and international ~tlOns made by nurner-
environmental matters a su c~nventlOns dealing with various
might take up the que~tion g~estl~; w~s made that the AALCC
with its member governme to ran cation of these conventions

n s.

The Expert Group's discussion on' .
tered on three major sourc f . manne pollutIOn cen-I . es 0 pollutIOn na Ipo Iution, land-based poll ti d '.me y, vessel source
exploitation of resources i~ olOffnhan pollutIOn arising out of

-s ore areas.

In regard to vessel-based II'
suggested three specific areas fo po ~dtlOn,. the Expert Group

r cousi eration, namely:

(i) Pollution arising out of '1 '1ta k . 01 SPI Is and c1ea . f
n ers m the seas which it rung 0

more particularly in' th a ect the coastal areas,
e narrow-enclosed ad'

enclosed seas and straits used for i . n seml-
tion; or mternatlOnal naviga-

(ii) Pollution arising out of accidents t '1o 01 tankers; and
(Hi) Dumping of wastes and vessel '.

seas which affect the coa t I pollutIOn m the high
zones. s a areas and the economic

In regard to the first, it was felt th
be dealt with through appropriate na/t the ?ro~lem should
to protect the resources of the e ~onal legislatIOn designed

. conomlC zone .
with new international norms and '. s in accordance
the Sea. pn~clples relating to Law of
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In regard to cases of pollution through accidents, the
EJpert Group was of the view that the damage through such
sources could be substantially reduced if emergency posts could
be established in the region which would be provided with
necessary equipment and trained personnel to deal with emer-
gency situations arising from accidents. The Expert Group was
of the view that the Secretariat should examine questions con-
cerning an appropriate legal framework for the establishment
and operation of such emergency posts and the means of finan-
cing them.

The Expert Group requested the Secretariat to prepare a
case study of the blowouts and other accidental pollution from
this source in the world, including the method and equipment
used for cleaning pollution and the cost of clearing up and
damage involved. In addition, the financial aspects of safety
and other preventive measures and monitoring etc. would
require detailed consideration. The Secretariat was also asked
to formulate some guidelines or model legislation that might be
used by the member governments.

In regard to marine pollution from exploration and exploi-
tation of the off-shore resources, the Expert Group stressed the
need to study preventive as well as remedial measures for con-
trolling pollution from the installations and equipment used for
exploration of the off-shore resources, storage facilities and
pipelines used for transportation of petroleum.

The Expert Group stressed that the regional arrangements
Would be most useful to control pollution from oil spills and
accidents.

In regard to the control of pollution affecting fishery re-
SOurces in the economic zones and coastal States in the region,
the Expert Group suggested that, at an appropriate stage, legis-
lative measures might be taken by States for the control of such
Pollution within the framework of the principles that were be-
ing developed in the Law of the Sea Conference relating to
eXClusive economic zones and prevention and control of marine
Pollution.
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The Expert <:,roup also discussed the need for establishing
a system of regional co-operation for the management of the
resources of the oceans, especially the fishery resources of the
areas within national jurisdiction as well as the flora along the
coasts. In this connection, the pollution of the oceans caused
by land-based sources such as the discharge of chemicals and
other wastes through rivers was specially mentioned.

The Expert Group emphasized the importance of establish-
ing regional mechanisms for dealing with marine pollution
problems of transnational character. It suggested that the
AALCC could promote a dialogue among coastal States on
regional basis to deal with such problems.

Lastly, the Expert Group recognised the need for the
AALCC to usefully participate in an international endeavour
to .promote environmental protection through increasing
national awareness of environmental problems and the formula-
tion of national legislations in this field and the establishment
o~ co-ord.inating agencies at the highest national level to super-
Viseand Implement national policies in regard to environmental
protection.

Seoul Session (1979)

At the Seoul Session the topic came up for discussion at
the fourth plenary meeting held on 22nd February 1979.

The ~bserv~r for [Mea stressed the need for continuing
co-operation with the AALCC. He appreciated that the
AALCC was not duplicating the work of the other internatio-
nal organizations engaged in this field. He reiterated the
support and assistance of IMCO to the AALCC and its
member States particularly in regard to marine pollution
matters.

. The representative of UNEP stressed that the concept of
environment was no longer regarded as a mere process of
pollution control or preservation of -environment but as a re-
source management. He commended the suggestions of the
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rt Group relating to the setting up of an advisory group
Elt~ vailable for advice to countries on request and the clear-
!O h:use of information and urged co-ordination with ESCAP
Ing

d
lmilar organizations. He pointed out that there werean Sl . ....• -JDany areas in regional co-operatIOn which might require assis

tance of the legal bodies like the AALCC.
One of the delegates, while supporting the Expert Gro.up

report as a starting point for developing .and enhancing
environmental law, suggested that the Secretanat should ~o~-
duct the study with a view to identifying som~ general prmci-
pies which might guide the development of ~nvlronmental la~
in general. He supported the idea of estabhshment of an advi-
sory group to provide possible practi~al assista.nce to ~e~ber
governments with respect to preparauon of national legislation.

Another delegate, while endorsing the recommendations
of the Expert Group meeting, stressed the need to harmonise
national laws and regulations with the provisions of internatio-
nal conventions to which Asian-African countries might become
parties. He supported the proposal to establish an expert
panel for assisting member governments to enact their national
legislations in close collaboration with organizations like the
UNEP and ESCAP which might be able to make available
their financial and other resources.

Yet another delegate suggested that the AALCC should
take up as a priority item the study of the problem of marine
pollution from the exploration and exploitation of offshore
resources particularly petroleum and natural gas, as in that field
very limited information was available for preventing and con-
trolling pollution. In his view, the AALCC should collect and
make available to its member countries information on the
preventive and remedial measures in regard to pollution arising
from: (a) the installation and equipment used for exploitation
of the off-shore resources; (b) the storage tankers and other
facilities and (c) pipelines used for transportation of petroleum
and natural gas. He suggested that the AALCC could study
in detail the information collected by it and attempt to formu-
late some guidelines or model legislation that might be used by
the governments in the Asian-African region.
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. An observer drew attention of the AALCC to the Conven-
tion on the Protection of the Marine Environment of the Baltic
Sea .Area w~ich takes into account the whole spectrum of the
marine environment and its protection. This, he felt, could
usefully be followed in other parts of the world.

. .O~e of the delegates stressed the need to establish an
I~StItutIOnal framework for exchange of information and mate-
rial .on e~vironmental protection. He recognised the close
relatlO~shlP between economic development and environmental
protection and stressed the need for proper harmonization of
the~e conflicting elements as the different political, economic,
social and cultural backgrounds of Asian-African States would
~ave to be. taken into account while at the same time safeguard-
mg sovereignty of each country.

Another delegate said that, while considering the develop-
ment of legal framework for the preservation of environment
the AALCC should not only suggest appropriate administrative
and l~gisl~tive measures to be taken within the country but also
bear In mind the following basic principles:

"(a) C .onsistent with the principles of sovereign equality
of all States and mutual respect for each other a
State shall give due regard to the preservation of the
environment of the other;

(b) One State must not utilize its national resources so as
to cause injury to the health, hygiene and sanitation
of the people of other State;

(c) Provision for indemnification or compensation of the
aggrieved parties should be made for injury caused to
the environment of that State;

(d) There should be provision and machinery for peaceful
and compulsory settlement of disputes arising under
the environmental law;

(e) There should be provision for mandatory and mutual
consultation and agreement when new method or
change of utilization of 'shared natural resources is
undertaken or planned."
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The delegate stressed the inter-relationship between water
rces and environment and said that the AALCC should

res.oufor urgent solution of such problems within the frame-
stfIV; of legal rules and princi ples. He pointed out that if the
9Ior ... d d .t ldtutal flow of an international river was impe e I wou
OB duce harmful effects on the environment and thus pose a
:~eat to the ecological balance of the lower riparian State.

At the end of the discussion it was decided that in view of
the vast scope of the subject, the work on environmental pro-
tection should be undertaken on a long term basis for three
to five years. It was agreed that the AALCC Secretariat should
continue its work on the basis of the report of the Expert
Group and convene another meeting of the Expert Group
before the next session.

In the light of the above directions, the Secretariat as a
first step prepared a list of environmental legislations which
are in force in the countries of the Asian-African and Pacific
regions. The Secretariat also prepared two detailed notes on
'prevention and control of offshore pollution' and the 'Marine
Pollution Combating Centres', as those topics were considered
to be of special interest to member governments.

The Secretary-General convened another meeting of the
Expert Group in December 1979 in order to afford an oppor-
tunity for an exchange of views on the question of prevention
and control of marine pollution, especially the pollution
stemming from exploration and exploitation of petroleum and
gas resources in off-shore areas and to explore the possibility
of establishing emergency posts to combat pollution arising
from oil spills and other disasters.

The Expert Group expressed the view that the AALCC
had an important role to play in suggesting to member govern-
ments various measures that might be taken by them either
individually or through co-operative efforts of countries within
the region or a sub-region for the protection and preservation
ofthe marine environment. It was of the view that in examin-
iug issues relating to marine pollution consideration should
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be given to various sources of poIlution, such as pollution
stemming from vessel sources, off-shore drilling activities and
instaIlations as well as from pollutants flowing into marine
areas through land-based sources including pollution through
rivers. It was suggested that the AALCC, in the preparation
of such suggestions and plans, should take into account work
done by global and regional institutions engaged in matters
relating to prevention and control of marine pollution.

The Expert Group stressed the need to co-ordinate
national and regional activities aimed at protection and preser-
vation of the marine environment within the broad framework
of generally accepted international standards, rules and
regulations. It appreciated the contribution of international
organisations such as IMCO and UNEP in this field.

National legislation for the prevention and control of marine
pollution

In regard to national legislation for the prevention and
control of marine pollution, the Expert Group suggested the
formulation of guidelines for the drafting of comprehensive
national laws dealing with vessel source pollution, pollution
resulting from off-shore industrial activities and pollution
resulting from the flow of wastes into the marine areas from
activities on land including the flow of industrial wastes. It
was of the view that each country should draft the specific
provisions of national laws taking into account its special
problems. This, however, would not obviate the need for the
formulation of general guidelines for the assistance of member
governments.

The Expert Group, besides focussing its discussion on the
general content of legislation, dealt with specific matters such
as safety standards, penalties, principles of liability and
measures for the control of off-shore pollution. It, however,
felt that other specific matter,s such as environmental impact
assessment, contingency planning and monitoring should also
be considered in detail.
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The Expert Group also recommended the broad frame-

t for the preparation of guidelines for the legislation to
wof . 11·

vent and control manne po ution.pre

The Expert Group was of the view that implementation

d enforcement of the rights of a coastal State with regard
an . 11·· ththe prevention and control of marme po ution m e ex-
tOl ive economic zone might pose several difficult problems
C USI . 1·· dicti h th as definition of zones under natrona juns [ction, 0

";'suit and acceptance of the coastal State jurisdiction. These
~atters, however, were under consideration at the Third Law
of the Sea Conference.

Regional and sub-regional co-operation

On the question of regional and sub-regional co-operation,
the Expert Group's discussion centered on an identification of
areas in which co-operation was desirable, the machinery for
giving effect to such co-operation and ways and means. of
financing activities for the prevention and control of pollution
on a regional or sub-regional basis.

The Expert Group was of the view that in formulating a
scheme for regional and sub-regional co-operation for the
prevention and control of marine pollution, all possible
SOurces of pollution should be taken into account such as
pollution from vessel-based sources, pollution stemming from
off-shore activities and installations as well as pollution from
land-based sources.

The Expert Group was of the view that the AALCC
Should consider the formulation of a legal instrument which
would be most suitable for promoting such co-operation bet-
Weencountries in the Asian-African region.

The Expert Group was of the view that the waters beyond
the territorial seas in the South Asian region constituted one
of the areas most suited for sub-regional co-operation especially
in view of the large volume of tanker traffic.
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Establishment of emergency posts

The Expert Group supported the idea of establishing
emergency posts equipped with trained personnel, scientific
equipment and transport facilities to deal effectively with oil
pollution arising out of accidents. It was suggested that the
AALCC should clearly indicate the stages through which sub-
regional co-operation could be effected taking into account
the costs of such an initiative. A suggestion was made to
examine a scheme providing for a system of pooling of the
resources between coastal States and users of the ocean. The
rationale for such a scheme of proportional contributions was
based on the fact that marine pollution resulted not only from
vessel-based sources. The specific proportion of the contri-
butions would need to be decided upon after further considera-
tion of the feasibility of such a scheme and an examination
of the documents relating to funds which have been established
under international conventions dealing with oil pollution
damage. An insurance scheme for vessels, the levy of charge
on vessels, coastal State contributions and user State contri-
butions might provide possible means of obtaining the financial
resources necessary for the establishment and maintenance of
emergency posts.

Sea routes customarily used for international navigation
through national waters

The Expert Group also discussed questions concerning
the threat of pollution arising from the passage of vessels,
especially oil tankers, along sea routes running through national
waters such as internal waters, archipelagic waters and terri-
torial seas. Some representatives informed the meeting of the
steps taken by their governments for the establishment of traffic
separation schemes in consultation with the IMCO. It was
recognised that responsibility for the prevention and control
of marine pollution in these waters fell under the sovereignty
and exclusive jurisdiction of the coastal State and users should
comply with the regulations that were promulgated by the
coastal State for the control of such pollution. It was stressed
that such regulations should take into account the generally
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d 'nternational standards, rules and regulations. The

accepte G
I
roup while recognising the importance of matters

Elpert ' . . th. to the prevention and control of pollution in e
re1a!mg d for international navigation, however, noted thatstraits use . .
these were still under negotiation,

In the light of the recommendations of the tW? Expert
G up meetings and discussions held at the AALCC s Doha
a:: Seoul Sessions, the Secretariat drew up a work programme
which consisted of :

(i) Examination of the work .of ~nternat~onal and
regional organisations including international c~n-
ventions promoted by them with a view to foc~ssmg
attention of member governments to a particular
area or areas of primary interest and concern to t~e
countries of the region; promoting initiatives, If
necessary, on such matters at national le~els and also
through regional or sub-regional co-operation.

(ii) Preparation of studies on specific topic.s .and guide-
lines for legislations with a view to asslst~ng me~ber
governments in the formulation of their. ~atlO~al
policies through legislative and admtnistrauve
measures.

(Hi) Promoting initiatives for regional or sub-regional
co-operation in matters of special interest to. memb~r
governments with the co-operation and assistance, If
necessary, of one or more of other international or
regional organisations engaged in the field.

On the question of regional co-operation to deal with
prevention and control of marine pollution, the AALCC re-
cognised that whilst regional seas programmes on a comp.re-
hensive basis might be the ultimate objective through WhICh
~arine pollution could be effectively prevented or controll~d,
It might be preferable, to begin with, to attempt something
on a simpler scale where co-operation could be more easily
achieved and the costs will be considerably less. It was felt
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that the AALCC could assist in bringing about sub-regional
co-operation by formulating the draft of a scheme as a possible
sample. With this end in view, the Secretariat prepared certain
tentative outlines of a scheme for sub-regional co-operation
~or prevention, control and combating of pollution, particularly
In emergency situations. This draft was placed before the
Twenty-first Session of the AALCC held in Jakarta in 1980.

Jakarta Session (1980)

At the Jakarta Session the AALCC considered the topic
at the fifth and sixth Plenary meetings held on the 30th April
and 1st May 1980.

The observer from the Inter-Governmental Maritime Con-
sultative Organisation (IMCO) said that the AALCC had rightly
identified the subject of inter-State co-operation as one of
the pressing and relevant areas for discussion in the wider
context of preservation of the marine environment. He
assured IMCO's full co-operation with the AALCC and indi-
vidual governments in promoting, organising and operation
of programmes for the prevention and control of marine
pollution and for controlling and/or dealing with marine
pollution incidents. He gave an account of IMCO's activities
in the field of prevention and control of marine pollution espe-
cially from ships. He said that IMCO had embarked on a
comprehensive programme of technical assistance to the
developing countries of Asia, Africa and Latin America
involving the use of multi-disciplinary advisers, experts and
consultants at IMCO's headquarters and selected centres in
these regions. He felt that IMCO and the AALCC could
co-operate more closely in working out practical arrangements
to deal with various problems concerning prevention and
control of marine pollution.

One of the delegates observed that UNEP's work in the
legal field had been largely confined to co-ordinating efforts
for development of international conventions with respect to
specific environmental problems. He stressed that the new
environmental law should be "Resource-oriented Law" and
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ncentrate on the regulation and protection of natural
~ources. In his view, the AALCC's long term work pro-
iramme on Environmental Law might include: a survey of
.oternational customary rules on environmental protection in
~sian-African States; concepts in development of international
environmental law underlying environmental policies in the
Asian-African region; a study on conventional law of the envi-
ronment particularly in the Asian-African region; the work of
the UNEP and a sectoral study on the environmental law of the
ocean, including marine pollution law on which the AALCC
had already done a good deal of work.

Another delegate endorsed the approach taken by the
AALCC in identifying the issues relating to protection and
preservation of the marine environment. He recognised
IMCO's valuable assistance in the formulation of Traffic
Separation Scheme }or the Malacca Straits. He also welcomed
the AALCC's proposal to establish Regional Oil Pollution
Combating Centres as an institutionalized form of regional co-
operation for combating oil pollution. In his view, the
AALCC should also urgently consider the need to tackle other
forms of transfrontier pollutants that were released, not only
in the marine environment but also in the atmosphere.

Yet another delegate said that the AALCC had already
prepared a firm ground for regional and sub-regional co-opera-
tion in matters concerning prevention and control of marine
pollution based on the extensive preparatory work carried out
dUring the last four years. In his view, the proposal outlined
in the study prepared by the Secretariat appeared to be prac-
tical and easy to put into practice after some elaboration. In
regard to 'financial provisions' of the scheme, he felt that a
distinction ought to be made between the operation of a
conventional and emergency fund. In his view, the participat-
ing States and international organisations might share among
them the conventional fund needed for acquisition of equipment
and conventional operations whilst the users of the sea should
bear all the revolving fund needed for emergency operations.
The delegate suggested that the AALCC should encourage States
of the Asian-African region to participate more actively in the
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international marine preservation plans and in the activities of
organisations such as UNEP and IMCO. He proposed that the
Member States might strengthen their co-operation in such
fields as exchange of information, joint training of personnel
and reporting on domestic measures taken by each State. He
cautioned against the imposition of unbearable burden on
the industries in Asian-African States in the preparation and
enforcement of plans to preserve the marine environment.

The view was expressed by one delegate that the AALCC
should examine pollution problems in relation to international
rivers.

The delegate of Sri Lanka expressed concern about the
danger of oil spills from the growing oil tanker traffic through
the southern coast of Sri Lanka. He informed the AALCC
about the measures his Government was undertaking to deal
with such problems. He supported the AALCC's scheme for
sub-regional co-operation for prevention, control and combat-
ing of pollution particularly in emergency situations. In his
view, the concept of establishment of emergency posts equipped
with technical personnel, scientific equipment and other facili-
ties to deal effectively with oil pollution arising out of acci-
dents, was particularly invaluable to developing countries in the
Asian-African region, which lacked the financial resources and
the technological capability to deal with such situations.

At the conclusion of the discussion, it was decided that
the Secretary-General should hold consultations with IMCO,
UNEP and other interested organisations on the matters con-
cerning the establishment of marine pollution combat centres.

Pursuant to this directive, the Secretary-General had a
number of meetings with the Secretary-General of the IMCO
and other senior officials at the IMCO headquarters in London.
The discussions centered around the question of sub-regional
co-operation for prevention, control and combating of pollu-
tion in emergency situations in the context of the tentative
outlines of a scheme prepared by the AALCC's Secretariat as
also the existing arrangements and schemes which have been
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sponsored by the IMCO and the UNEP in respect of certain
sub-regions. The question of financing of such initiatives was
also discussed. A good deal of discussion took place about
the best possible way in which co-ordination could be achieved
between the AALCC, the IMCO and the UNEP with a view to
avoiding duplication of work and also about the manner in
which the AALCC, as an advisory body of its member govern-
ments, could assist in generating interest for implementation of
the work programmes of various organisations engaged in the
field of marine environment so that optimum results could be
achieved through co-ordinated efforts. It was suggested that
the AALCC should take up with member governments the
question of ratification of or accession to some of the more
important international conventions in the field of marine
environment. It was felt that one of the major tasks of the
AALCC in the field of environment could conceivably be to
focus attention of governments to particular areas where urgent
action was needed to be taken by governments both within and
outside the programme of activities of competent international
organisations.

Due to heavy work programme of the AALCC as also
of other international organisations engaged in the field of
marine environment, it was not found practicable to convene
an Expert Group meeting during the intersessional period.
It was however decided in consultation with the Liaison
Officers that the Expert Group meeting be held along with the
Twenty-Second Session of the AALCC from 27th May to 30th
May, 1981 at Colombo.

The invitations for the Expert Group meeting had been
sent to all member governments, the UNEP, the IMCO and
such other organisations whose participation at the meeting
was considered to be important for a fruitful outcome of the
discussions in practical terms. Out of the organisations
invited only a few expressed their willingness to participate,
but many others including the UNEP and the 1MCO were not
in a position to attend due to other meetings which had been
fixed on dates which overlapped those of the Colombo Session.
In these circumstances, the Secretariat decided to postpone the
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Expert Group meeting to a future date after the Colombo
Session.

Colombo Session (1981)

At the Colombo Session, the AALCC considered the
topic at its fifth Plenary meeting held on 29th May, 1981.
The Secretary-General outlining the progress made by the
AALCC in this field stated that the AALCC and the 1M CO
had identified the following five areas of co-operation between
them:

(i) Use of good offices of the AALCC to take up with
the member governments the question of ratification
of or accession to some of the important international
conventions in the field of marine environment.

(ii) Examination of the Regional Seas Programme under
the consideration of UNEP with a view to focussing
attention to the areas of urgent need and the stages
of implementation.

(iii) The question of legislations in the field of marine
environment - consideration of the guidelines prepared
by the IMCO and the drafts to be prepared by the
AALCC, particularly in the areas not covered by the
IMCO guidelines.

(iv) Arrangements for joint meetings.

(v) Joint efforts for securing the required finances.

The delegate of Sri Lanka said that the question of pre-
preservation of the marine environment was of particular
importance to his country due to heavy tanker traffic in the
region. He informed the meeting of the measures undertaken
by his government to protect the marine environment. These
measures included, legislation for' the establishment of a
Marine Pollution Prevention Authority, preparation of a con-
tingency plan to deal with marine pollution emergencies, imple-
mentation of a traffic separation scheme off the coast of Dondra
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and organisation of a regional conference and seminar to

disCUSSthese matters.

Another delegate endorsing the suggestion of convening
another Expert Group meeting by the AALCC stated that,
besides study of major conventions in the field of marine
environment, the agenda for the proposed Expert Group
meeting should include consideration of the Regional Seas
Programme under the co-ordination of UNEP focussing atten-
tion to the Asian-African region. He felt that the Manila
Declaration adopted on 30th April, 1981 was a major step
towards the implementation of East Asian Regional Seas

Programme.

A view was expressed that the work of the AALCC
should be carried out in a manner that avoids any duplication
of work already being carried out by IMCO, UNEP and other
regional bodies.
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MUTUAL ASSISTANCE FOR SERVICE OF
PROCESS, ISSUE OF LETTERS ROGATORY

AND THE RECORDING OF EVIDENCE
ABROAD, BOTH IN CIVIL AND

CRIMINAL CASES

Introductory

The subject "Mutual Assistance for Service of Process,
Issue of Letters Rogatory and the Recording of Evidence Abroad
both in Civil and Criminal Cases", was taken up by the AALCC
at its Seventeenth Session held in Kuala Lumpur in June 1976 at
the initiative of the delegate of Iran with a view to the prepa-
ration of a draft of a Regional or Sub-Regional Convention.

The need for international judicial assistance! which a
country might render to another for suppression of crimes and
for proper adjudication of rights of individuals arises both in
criminal and civil proceedings, with the object of facilitating
the expeditious disposal of a trial, inter alia, by such means as :

1. the use of letters rogatory for the examination of wit-
nesses or experts in foreign countries;

2. the service of official documents, writs and of records
of judicial verdicts;

3. service of summons for personal appearance of wit-
nesses, experts or persons in custody and transmis-
sion of extracts from judicial records.

There is no rule of public international law which obliges
a State to render assistance to another State in such matters.
Save for some international (regional) conventions, each of

I. Writers in Civil Law countries use the term "International Judicial
Assistance", a term little known in Common Law parlance.
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which was binding on a few members of the AALCC who
were parties to them, mutual assistance in this field between
judicial and administrative authorities of different States in
the Asian-African region was based mainly on informal or
ad hoc arrangements or upon bilateral agreements which
have been promoted by practical necessity and international
courtesy.

International co-operation in judicial matters has assumed
increasing importance in the Asian-African region during the
past decade in view of wider involvement of the countries in
the region in trade, commerce, know-how and personnel as
also employment of labour in industrial projects. For example,
some of the member States of the AALCC have recently
acquired substantial assets including interests in larger
industrial undertakings in other States. Extensive investments
have been made in developing countries of the region in pro-
jects of national importance by countries both within and
outside the region necessitating employment of technicians
and other personnel from the investing countries. Furthermore,
shortage of manpower in some of the countries of the region
has led to vast movement of labour from the over populated
areas in search of employment. These increasing contacts
make it incumbent that proper judicial processes are available
to facilitate protection of rights and enforcement of obligations
of the parties involved in this movement towards the economic
growth of the countries in the Asian-African region. These
objectives cannot be achieved without adequate co-operation
between the countries concerned.

For these reasons and the persistent legislative and judicial
trends which have been observed in several member countries
to broaden the scope of international judicial assistance, the
AALCC earlier included in its programme of work the
question relating to "Reciprocal Enforcement of Judgments,
Service of Process and Recording of Evidence among States
both in Civil and Criminal Cases" which was referred to the
AALCC under Article 3(b) of its Statutes by the Government
of Sri Lanka (Ceylon as it was known then) with a view to
formulating a uniform set of rules to ensure reciprocal recog-
nition and enforcement of foreign judgments and to facilitate
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the service of process and recording of evidence in foreign
countries.

At the Sixth Session of the AALCC held in Cairo in 1964,
the subject was considered by a Sub-Committee consisting of
the representatives of Sri Lanka, India, Iraq and the Arab
Republic of Egypt, on the basis of the memoranda submitted
by the delegations of Sri Lanka and Egypt, and a comprehen-
sive study prepared by the Secretariat. The AALCC at its
Seventh Session in 1965 took up for consideration the Report
of the Sub-Committee and adopted the Model Rules for the
Service of Judicial Process and Recording of Evidence in Civil
and Criminal Cases.s

Since the AALCC had finalised its report on the recogni-
tion and enforcement of foreign judgments, for this reason
this topic has been left out of the present study.

The Sub-Committee of Experts examined various aspects
of the problem relating to service of process, issuing of letters
rogatory and recording of evidence. It was observed that
Asian-African countries have adopted either the Common
Law or Civil Law system with regard to the determination of
the applicable rules of private international law. As far as
is known, there is no indigenous system of laws on this subject
in the region. A correct assessment of the current position is
made some what difficult by the fact that the available material
does not usually indicate actual State practice in this field.
One of the principal objects of the Sub-Committee was to
bridge differences arising from the application of Common Law
and Civil Law systems among the member countries.

The draft agreement for service of judicial process in civil
and criminal cases submitted by the Sri Lanka delegation
suggested, however, in addition to the usual method of serving
process through the regular channels of the State, service by
a Consular Officer or other agents of the requesting State and
also service through postal channels.

2. The Report ofthe Sub-Committee is contained in the AALCC publi-
cation entitled "Reciprocal Recognition and Enforcement of Foreign
Judgments".
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of civil and criminal matters as well as with regard to service
of process on the one hand and taking of evidence on the
other. In the light of the earlier work done by the AALCC
and the adoption of Model Rules at its Seventh Session (1965),
the Secretariat felt that, a common integrated and compre-
hensive approach might be most appropriate.

The main preoccupation of the Secretariat had been to
fill the gaps between existing international conventions and at
the same time to avoid overlapping them so as to establish
a Coherent conventional framework on which international
judicial assistance between the member States of the AALCC
could be based. It may be noted that in this field as in others,
statistics of the use made of existing procedures are not neces-
sarily accurate or appropriate indicators of the usefulness of
these procedures. In this area, knowledge of the ability to
effect service must tend to encourage voluntary settlements,
so that the mere existence of facilitating arrangements was of
value, even if the arrangements were seldom invoked.

After careful consideration of the constitutional and other
aspects of such procedures, the Sub-Committee decided to
include a provision in the Model Rules, confining it to the
method of service of process through the officials of the State
in which it was to be affected except in the case where nationals
of the requesting State were concerned where service by the
Consular agent was permissible.

The Sub-Committee also considered the probability of
evidence being taken by a person specially designated in the
letter of request or where such evidence would be taken with-
out the intervention of the State Authority, by a person
directly appointed for the purpose by the court of the request-
ing State. This method did not find favour in the .Sub-
Committee, and accordingly the Model Rules proposed the
recording of evidence only through the competent authority of
the State requested to record such evidence.

At the Seventeenth Session of the AALCC held in
Kuala Lumpur (1976), it was decided, at the initiative of the
Delegate of Iran, that this topic, "The Service of Process,
Issue of Letters Rogatory and the Recording of Evidence both in
Civil and Criminal Cases", should be taken up by the AALCC
with a view to the preparation of a study and the draft of a
Convention for the Asian-African region, to facilitate inter-
national co-operation in the administration of justice in the
Asian-African countries and also to formulate a uniform set
of rules and procedure for this purpose.

Seoul Session (1979)

In accordance with the mandate, a detailed and compre-
hensive study was prepared by the Secretariat which was
placed before the AALCC at its Twentieth Session held in
Seoul in February 1979. That study contained the following
aspects of the topic: general aspects, historical perspective,
State practice of the Asian-African States, a summation of
international regional conventionsf concerning the topic and

3. There are several multilateral conventions which have been concluded
on regional basis, though those to which a member country of this
Committee is a party are very few :-

(i) The Hague Convention on the Service Abroad of Judicial and
Extra-Judicial Documents in Civil or Commercial Matters (1965).

(ii) The Hague Convention on the Taking of Evidence Abroad in
Civil or Commercial Matters (1968).

(iii) European Convention on the Service Abroad of Documents
Relating to Administrative Matters (1977).

(iv) European Convention on the Obtaining Abroad of Information
and Evidence in Administrative Matters (1978).

(v) European Convention on Mutual Assistance in Criminal Matters
(1959) and Additional Protocol (1978).

The Secretariat examined the subject-matter in detail after
reviewing the State practice as well as the Conventions, both
bilateral and multilateral. It also carefully examined the
various aspects of the problem, including the question of how
many and what kind of legal instruments were to be elaborated.
It felt that a single composite international instrument, unlike
other regional conventions, covering the "Service of Process,
Letters Rogatory and Taking of Evidence, both in Civil and
-Criminal Cases", was not only feasible and proper but also
preferable. Various regional organisations have, however,
dealt with this subject separately, both from the point of view
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finally the draft of a proposed multilateral convention on
mutual assistance for the issue of letters rogatory, the service
of process and the recording of evidence abroad, both in civil
and criminal cases.

The proposed draft convention substantially revised and
modernised the techniques for letters of request and service of
process, and, in addition it widened the scope of the use of
consuls for the taking of evidence and introduced the concept
of the use of "Commissioners" to take evidence. Other signi-
~cant features of the draft were new rules on language, the
introduction of the institution of a Central Authority as a
"receiving" and "sending" authority, provisions for the privi-
leges and immunities of witnesses etc. As regards criminal
matters, the draft convention was separate from the conven-
tions dealing with extradition. Mutual assistance had to be
independent of extradition, in that it was to be granted even
in cases where extradition was refused and it might be granted
in cases of proceedings against nationals of the requested
country. The objective of the AALCC's initiatives with regard
to service of process was to facilitate the expeditious disposal
of cases when the individual concerned does not live in the
territory of the State in which the case was instituted and to
ensure that a defendant received notice of proceedings being
taken against him in good time so as to enable him to defend
himself.

The basic principles applied were that the methods of
procedure must be tolerable to the requested State, but the
evidence obtained must be utilizable in the courts of the
requesting State. In addition, fundamental principles of
"judicial sovereignty" in the State of execution must be
respected, as well as the diametricaIly different approaches in

(vi) Inter-American Convention on Letters Rogatory (1975) and
Protocol (1979).

(vii) Inter-American Convention on the taking of Evidence Abroad
(1975),

(viii) Agreement relating to Writs and Letters of Request of the
League of Arab States (1953),

(ix) The Commonwealth Practice.
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the Common Law and Civil Law countries must be overcome.
The draft convention was flexible enough to take within
its scope all existing procedures in any State which provide
judicial co-operation on a basis more liberal or less restrictive
than the provisions contained in it. In fact, the draft conven-
tion expressly preserved any prior conventions to which signa-
tory States were parties, As regards the future arrangements,
the underlying idea was that the draft convention permitted the
Contracting States to conclude agreements supplementing its
own provisions or facilitating the application of the principles
it contained.

The draft convention was divided into four chapters con-
taining 39 Articles in all. Chapter I which included Articles 1-
20, dealt mainly with general provisions, regarding use of the
terms; establishment of Central Authority, letters rogatory,
their form, scope and the manner of execution. It 'also
dealt with duties and privileges of witnesses, experts and per-
sons in custody and their immunities, language to be used;
costs and special expenses and grounds for refusal to comply
with the request.

The scope of the draft Convention was to render mutual
assistance to the Contracting States by means of letters roga-
tory issued for the purpose of service of process and taking of
evidence or obtaining information abroad, addressed by an
authority or judicial officer of the requesting State, to the
competent authority of the requested State, both in civil and
criminal proceedings. The Convention, however, did not apply
to arrests, the enforcement of verdicts or offences under mili-
tary law which were not offences under ordinary law.

Chapter II, which included Articles 21-25, dealt with other
channels of transmission of letters rogatory, such as by consular
agents, diplomatic agents and commissioners, the limits of their
Powers and functions; the procedure applied, the extent to
which the approval and consent of the requested State might be
required; the extent of compulsion to be exercised against the
witness.
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Chapter III included Articles 26-30 and dealt with request
and supply of information and documents. It provided for
exchange of information from judicial records also. Informa-
~ion laid by one Contracting State with a view to proceedings
in the courts of another State shall be transmitted between the
Central Authorities unless a Contracting State availed itself
of the option provided in Article 24, paragraph (3).

. Chapter IV contained the final provisions, included in
Articles 31-39. It dealt with entry into force of the draft
Convention, revision, accession by a non-member State reser-
vations, denunciation and territorial scope of the draft Conven-
tion, and, lastly, it provided for the functions of the depository
of the draft Convention.

Finally, the draft Convention provided uniform and bind-
ing solutions to a number of fundamental problems connected
with mutual assistance both in civil and criminal matters which
had previously been dealt with partially and miscellaneously in
bilateral agreements. It would not, however, be correct to say
that the draft Convention offered perfect solutions to all the
problems that might arise in mutual assistance. It was in fact
a compromise which kept in mind the conflicting judicial sys-
tems of various States.

The study prepared by the Secretariat was discussed in the
fourth plenary meeting of the session held in Seoul. There
was, however, no detailed discussion on the various provisions
of the draft Convention but only preliminary matters were dis-
cussed in general. It was pointed out that for the first time a
single composite international draft Convention, unlike other
regional conventions, covering the "Service of Process, Issue of
Letters Rogatory and Taking of Evidence Abroad, both in Civil
and Criminal Cases", had been prepared and included in the
study.

One of the delegates pointed out that as international judi-
cial assistance· was transnational in character, that is to say, a
request emanated from the "requesting State" to the "render-
ing State", it had to be rendered in compliance with the laws
and criminal policy of the rendering State, which should have
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discretionry power to refuse a request. The request for judicial
assistanCe should not impinge upon the sovereignty of a render-
ing State, and assistance may be granted under condition of
reciprocity. Another delegate was of the view that further
study should be made regarding the transfer of prisoners from
one country to another to alleviate and mitigate human suffer-
ings.

At the Seoul Session the delegates who participated in the
discussions on this subject endorsed the views expressed in the
Secretariat's study and suggested that the Secretariat should
prepare explanatory notes to the proposed draft Convention
and should collect further material and information concerning
actual practices of States, which are widely different in proce-
dure and also the State legislations along with bilateral, sub-
regional agreements and other regional conventions, in view of
diverse political, economic, social and cultural backgrounds of
the countries in the Asian-African region, to facilitate further
consideration of this subject.

Many of the member States of the AALCC appear to have
provided facilities for the taking of evidence in their territories
required in proceedings in foreign courts. Such countries have
provisions in their laws empowering their courts to assist
foreign courts in the taking of evidence. The request may
come from any country, the courts are not required to restrict
their assistance to the courts of particular countries. But assis-
tance for the service of foreign process is available, in the case
of most member countries, to the courts of certain specified
countries only and not to the courts of all foreign countries.

Jakarta Session (1980) and Colombo Session (1981)

At the Twenty-First Session of the AALCC, held in
Jakarta in 1980, the Secretariat submitted a Progress Report.
The AALCC took note of the progress made by the Secretariat
on the subject.

After the Jakarta Session the Secretariat prepared yet
another study on the subject which was placed before the
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Twenty-Second Session of the AALCC held in Colombo in
May 1981, for discussion. That study contained, inter alia, a
detailed introductory note, topics for discussion, text of the
proposed draft Convention and article-wise explanatory notes
thereto. It also included relevant extracts from the informa-
tion sent by some of the member governments in response to
the request made by the Secretariat in this connection and
comments of the Hague Conference on Private International
Law on the AALCC's proposed draft Convention. The study
suggested the following topics of practical value relatable to the
proposed draft of a regional or sub-regional convention for
consideration at the Colombo Session:

(1) Scope of the draft Convention

(i) Application of the draft Convention to proceed-
ings of civil or criminal nature.

(ii) Judicial Authority.

(2) The concept of Central Authority.
(3) Modes of service; Forms of request
(4) Language
(5) Costs
(6) Refusal to comply and duty to reply
(7) Privileges and duties of witnesses and experts
(8) Measures of compulsion
(9) Other channels of transmission

(i) Service of process by post

(ii) Execution of letters rogatory by diplomatic
officers, consular agents and commissioners.

At the Colombo Session, discussion mainly centered around
three pertinent issues basic to the proposed draft Convention
which were candidly focussed in the Secretariat's study requir-
ing consideration, namely: (i) the practicability of acceding to
the two Hague Conventions; (ii) the need for a separate Afro-
Asian Convention and (iii) the feasibility of having one single
Convention dealing with both civil and criminal matters.
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It may be stated that the Hague Conference on Private
International Law had devoted itself ever since the beginning
of this century to bring about some kind of uniformity in
regard to judicial assistance between the member States of the
Conference. Thus, a Convention on Civil Procedure was
promoted by the Hague Conference in the year 1905 which ~as
revised in 1954. The Hague Conference adopted a Convention
on Legalisation of Documents in 1961, a Convention on Service
Abroad of Judicial and Extra-Judicial Documents in Civil or
Commercial Matters in 1965 and a Convention on Taking of
Evidence Abroad in 1970. These Conventions have been signed,
acceded to or ratified by a number of members of the Confe-
rence which included three member States of the AALCC.
There has been a recent trend for non-member States of the
Conference to accede to Conventions drawn up by the Hague
Conference since it has been made known to other States that
it was open to them also to become parties to the Conventions.
It was pointed out during the course of discussions at the
Colombo Session that accession to the Hague Conventions
would in no way prejudice the conclusion of regional, sub-
regional or bilateral arrangements between States which may
become parties to the Hague Conventions.

Most of the delegates were of the view that it would not
be practicable to have one Convention dealing both with civil
and criminal matters. They pointed out that due to existence
of various legal systems, practices, social backgrounds and
criminal jurisdictions among Asian-African States, there were
so many difficulties regarding mutual assistance in criminal
cases which required a very careful study before drafting any
specific rules. Therefore, the view was expressed that it would
not be practicable to have one Convention dealing with judicial
assistance both in civil and criminal matters. As regards
mutual judicial assistance in civil matters, it was felt desirable
for the member States of the AALCC to consider the possibility
of becoming a party to, or at least making use of the Hague
Conventions.

While participating in the discussion, the Observer for the
Hague Conference on Private International Law informed the
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Plenary that they were going to make their conferences relating
to private international law questions open to all the States.
He indicated the various features of the two Hague Conven-
tions which make them flexible in operation. He said that
despite the establishment of a Central Authority under the
Convention it does permit the use of traditional systems for
receiving and sending letters of request. In commercial matters,
he said, one can use any traditional system. He further said
that accession to the Hague Conventions does permit the
signatory States to have regional or sub-regional arrangements
between them. He termed the Hague Conventions system as
a "basic system" and expressed his willingness to co-operate
and provide the know-how in preparing regional or sub-regio-
nal arrangements. He said that mutual assistance and enforce-
ment of foreign judgments in civil or criminal matters were
different things and it was better to deal with the question of
mutual assistance in judicial matters and the enforcement of
foreign judgments in separate conventions.

Some of the delegations informed the Plenary that their
countries had bilateral agreements with other countries and
some countries also had national legislations on the subject.
They were of the view that a draft Convention on a regional
or sub-regional basis would be most useful because at present
no such arrangements existed in the region. On the other hand,
some of the delegates emphasised that the AALCC should
promote co-operation among Asian-African States for conclud-
ing bilateral agreements among themselves for mutual assis- .
tance in judicial matters.

At the Colombo Session views were expressed by a number
of delegations that it would be preferable to have separate
drafts, one to deal with civil and commercial matters and the
other relating to assistance in criminal proceedings. The
AALCC also decided that the two drafts should be considered
by an Expert Group during the inter-sessional period.

vr. ECONOMIC AND
MATTERS

TRADE LAW



(I) STANDARD/MODEL CONTRACTS
SUITED TO THE NEEDS OF THE

ASIAN-AFRICAN REGION

Introductory
During the eleventh session of the AALCC held in Accra

in 1970 when the UNCITRAL's work on Uniform Law on
International Sales (ULIS) and its draft of 'General' General
Conditions were being discussed, the representative of the
UNCITRA L Secretariat suggested that the AALCC could
usefully undertake the preparation of standard/model contracts
or general conditions of sale in respect of commodities of
particular interest to the Asian-African region on the same
pattern as was being followed by the Economic Commission
for Europe (ECE). In the course of discussion at that session it
was pointed out that the bulk of trade in regard to agricultural
produce and other primary commodities was being carried on
under standard contracts drawn up by trading institutions in
the West which were not evenly balanced and which often
worked unfavourablY to the sellers who primarily came from
the developing countries in Asia and Africa. Most of the
member governments of the AALCC and various trade organi-
sations in the region who were consulted in the matter
expressed the view that the AALCC should prepare new
standard contract forms which would be more evenly balanced.
The suggestions concerning the commodities to be covered by
such contract forms specifically mentioned the following:
rubber, timber, textiles, light machinery, oil, minerals including
bauxite and iron ore, animal products, hides, paper, maize,
wheat, bananas, jute and jute products and cocoa.

Since the commodities recommended were too numerous
to be covered by any single contract form, it was decided to
proceed with this work in stages. To begin with, the draft of
a standard contract form based on F.O.B./F.A.S. terms was
prepared intended to be applicable to sales of agricultural
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produce in respect of which the countries in the region were
primarily exporters. The draft was submitted to Asian-African
governments and trading organizations in the region and the
suggestions received were incorporated in the draft. The draft
was thereafter considered by the Standing Sub-Committee on
International Trade Law Matters during the thirteenth session
of the AALCC held in Lagos in 1972. The Sub-Committee
drew up a report suggesting certain amendments to it.

On the same lines the Secretariat prepared the draft of a
second model contract form together with general conditions of
s.ale relatin~ to the purchase of durable consumer goods and
light machinery in respect of which most of the countries in
Asia and Africa are mainly buyers.

The drafts prepared by the Secretariat were then considered
by the Sub-Committee on International Trade Law Matters
during the sixteenth session of the AALCC held in Teheran in
1975 and the drafts finalized at that .session were:

(1) ~tandard Form of Contract on F.O.B. basis applicable
10 respect of certain types of agricultural produce and
other commodities which are generally exported by
countries in the Asian-African region;

(2) Standard Form of Contract on F.A.S. basis applicable
to the commodities covered by the F.O.B. contract
but which are of perishable nature;

(3) Standard Form of Contract on C.I.F. basis applicable
to light machinery and durable consumer goods which
are generally imported by the countries in the Asian-
African region; and

(4) General Conditions of Sale on C.I.F. (Maritime)
basis applicable to light machinery and durable
consumer goods as an alternative to the corresponding
standard contract.

The AALCC, however, decided to submit these drafts
together with explanatory notes, to be prepared by the Secre-
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lariat, to the member governments, a few non-member govern-
ments and trading organisations in the region, U. N. organs
and international organisations concerned with trade law for
their comments. The AALCC also decided that these drafts
should be submitted, together with the comments received, to
a Special Meeting of Experts to be convened under the auspices
of the AALCC during 1976. The comments received included
those from the Commonwealth Secretariat and the Economic
Commission for Europe which had constituted an informal
group of experts to study the drafts finalised at Teheran.

Pursuant to the decision taken at the Teheran session, a
Special Meeting of Experts was convened in Kuala Lumpur in
July 1976 after the closure of the regular session. The Experts
finalised the F.O.B. and F.A.S. contract forms but due to lack
of time could not take up the C.LF. contract and the corres-
ponding General Conditions.

At the eighteenth' session held in Baghdad in February
1977 the AALCC approved the F.O.B. and F.A.S. contract
forms which had been finalised by the Meeting of Experts at
Kuala Lumpur and directed that another meeting of experts be
convened immediately after the nineteenth session to consider
and finalise the drafts of the standard form of C.I.F. contract
and the corresponding General Conditions applicable in respect
of light machinery and durable consumer goods.

Pursuant to the decision taken at the Baghdad Session, a
Special Meeting of Experts was convened in Doha from 24 to
26 January 1978 to consider and finalise the drafts of the C.LF.
(Maritime) Standard Contract and the corresponding General
Conditions applicable to light machinery and durable consumer
goods which had been approved by the Sub-Committee on
International Trade Law Matters during the Teheran Session
(1975). The Special Meeting was, however, unable to complete
the consideration of the draft texts and decided to resume, its
consideration of those texts at its next meeting.

Seoul Session (1979)
In terms of the above decision, the Expert Group met in

Seoul on 25 and 27 'Pebruary 1979 in conjunction with the
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twe?tieth regular session of the AALCC. Its meetings were
chaired by Pr~f. Dr. Jisu Kim of the Republic of Korea, and
Prof. Kazuaki Sono ~f Japan continued as the Rapporteur.
In order to. carry out Its mandate expeditiously, the Expert
Group decided to confine itself to an examination of the draft
of a C.I.F. contract form prepared and presented by th
Rapporteur. This draft not only reflected the conclusion:
reached ~t the D~ha Meeting, but also contained provisions
~n certain new Issues and suggestions for formalistic modifica-
tions to conform with the F.O.B. and F.A.S. standard contracts
already finalized by the AALCC. After completing its exami-
nation of the Rapporteur's draft, the Expert Group unani-
mously adopted a final form of the "AALCC Standard Form
of ~.I.F. C?ntract and recommended this contract form for
use I~ the ASian-African region for sales transactions in light
machinery and durable consumer goods.

The C.I.F. Contract, as finalised- by the Expert Group at
Seoul, was placed before the Sub-Committee on International
Trade L~w Matters at its inter-sessional meeting held in Kuala
Lumpur 10 July 1979 for formal adoption. The inter-sessional
meet.mg also had before it certain proposals and comments
rela!mg to the C.I.F. contract presented by the Delegate of
~aklstan. The Sub-Committee, however, could not address
Itself to these matters for lack of time.

Jakarta Session (1980)

During the twenty-first session of the AALCC held in
Jakarta in April 1980, the Sub-Committee on International
Trade Law Matters considered a proposal of Pakistan to amend
Part II of the draft of the C.I.F. Standard contract form adop-
ted by the Group of Experts at the twentieth session of the
AALC~. After deliberation the Sub-Committee appointed
a working group consisting of the representatives from Pakistan
the Arab Republic of Egypt, Japan, Singapore and Ghana to
prepa~e a compromise draft. The recommendation of the
Workl~g Group was to replace Part II of the draft form by the
following :
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"PART II: LICENCES AND PERMITS

Alternative A

It shall be the duty of the'seller to obtain at his expense
any licence, permit or other authorisation required for the
purpose of the sale or export in the country of exportation.
The buyer shall obtain at his expense any such authorisation
required for the purpose of purchase or import in the country
of importation. Each party shall render at the other's request,
risk and expense, every assistance which may be required to
fulfil the other party's duty under this provision.

Alternative B

t. It shall be the duty of the seller to obtain at his
expense any licence, permit or other authorisation required for
the purpose of the sale or export in the country of exportation.
The buyer shall obtain at his expense any such authorisation
required for the purpose of purchase or import in the country
of importation.

2. The seller shall obtain such authorisation by the .
(date) and the buyer by the (date). Such dates may
be altered by mutual agreement. Each party shall render at
the other's request. risk and expense, every assistance which
may be required to fulfil the other party's duty under para-
graph 1.

3. If either party, after using his best endeavours, fails
to obtain aforementioned authorisation before the dates herein
specified, or if obtained, it is subsequently withdrawn by the
competent authorities through no fault of the party concerned,
the contract shall automatically terminate. In that event
neither party shall have any right of recourse against the
other, provided that the party who fails to obtain such autho-
risation promptly informs the other party of such failure.

4. Where such authorisation is obtained for part of the
COntractual quantity only, the party so obtaining them shall
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immediately notify the other party of the fact. In such notifi-
cation a time-limit shall be fixed for acceptance of such par-
tial quantity. If the party obtaining the authorisation as afore-
said does not give the notice required above, or the other
party does not accept the partial quantity, the effect shall be
the same as on a failure to obtain the authorisation by the
party notifying as provided in paragraph 3."

After accepting the recommendation of the Working
Group, the Sub-Committee adopted the C.LF. Standard
Contract Form as thus amended.

In response to another proposal of Pakistan, the Sub-
Committee requested the Secretariat to prepare a draft of C&F
Standard Contract form taking into account all the views
expressed in the Sub-Committee and maintaining the basic
approach as contained in the C.LF. Standard Contract form
for consideration at its next session.

Colombo Session (1981)

In pursuance of the directions of the Trade Law Sub-
Committee the Secretariat drafted a standard form of C & F
Contract intended to be applicable to sale transactions in light
machinery and durable consumer goods which was examined
by the Trade Law Sub-Committee during the twenty-second
session of the AALCC held in Colombo (1981).

Discussions on the draft contract were concentrated
principally on two issues, namely (i) whether the Sub-
Committee should examine only the draft provisions on insu-
rance or should review all the provisions; (ii) whether it should
postpone consideration of the draft in view of the fact that
recent changes in the field of international trade and transport
law, in particular, the adoption of the U.N. Convention on
Contracts for the International Sale of Goods in April 1980,
which had achieved unification of a major area of international
sale of goods, had not been reflected in the draft.

Those who favoured the adoption of the draft model
contract with minor modifications as proposed by the Secreta-
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. Iustified it on the ground that the C & F Contract per-
nat J . . te msmitting the buyer to provide for marine 1Osur~nce on r
deemed appropriate by him would be beneficial, not only to
h buyers but to the developing countries themselves 10 the

t e t xt of the following considerations: (i) unreasonable rates
con e bl . d

f ·nsurance premia demanded and unreasona e terms Impose
o I ld ( ..) .b the insurance companies in the western wor ; 11 savings
o~ otherwise scarce foreign exchange reserves: and (iii~ patronage

b . g extended to national insurance companies. These
em h d .presentatives did not accept the proposition that tea option

of the Convention on Contracts for the International Sale of
Goods which is likely to come into effect in the near future,
had supplanted or obviated the need for model contract. forms.
According to them, the Convention had clearly recognized the
supremacy of the contract terms agreed to by the p~rtles over
the Convention provisions and that the ConventIOn. wou~d
certainly not be applicable in respect of those States which did
not accede to or ratify.the Convention.

The representatives who advocated postponing considering
of the draft contract justified it on the ground inter alia that the
innovations and contributions in the field of international trade
law made by the U.N. Convention on Contracts for the Inter-
national Sale of Goods had not been reflected in the draft
contract. The draft of the Convention had been compreh~n-
sively examined by the Sub-Committee at the Seoul Session
(1979) and many of the recommendations by the .Sub-
Committee which were endorsed by the Plenary Committee,
were duly taken account of at the Vienna Conference on the
Intenational Sale of Goods.

In this context it was pointed out that some of the provi-
sions of the draft contract had adopted a different approach
as compared to the Convention, e.g. provisions relating to
"exemptions" and "passing of risk." It was al.so suggested
that the words "customs duties" be included 10 the text of
paragraphs 1,2 and 3 of Part III of the draft contract in order
to conform with the title.

At the end of the discussion, the Sub-Committee re-
commended that the Secretariat should carry out further
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studies so as to reflect the current developments in the field of
international trade and transport law in the draft contract and
that the matter should be taken up at a future session of the
AALCC.

The recommendations of the Trade Law Sub-Committee
were endorsed by the Plenary Committee on 29th of May, 1981.

(II) INTERNATIONAL SALE OF GOODS

Introductory

The United Nations Commission on International Trade
Law (UNCITRAL), at its first session held in 1968, included
the subject of the International Sale of Goods as a priority
item in its programme of work. The Commission also agreed
to consider revision of the two Hague Conventions of 1964,
namely the Hague Convention relating to Uniform Law on the
International Sale of Goods (ULIS) and the Hague Convention
on the Formation of Contracts in the International Sale of
Goods (ULF), as falling within the scope of that subject. The
drafts of these Conventions had been prepared by the
International Institute for the Unification of Private Law
(UNIDROIT). Although these Conventions had been adopt-
ed after a great deal of preparatory work, they did not attract
wide acceptance, particularly among the Third World countries
as they had taken no part in the conclusion of those
Conventions. However, since the Conventions represented
unification of a very wide area of the international sale of
goods, the Commission decided to undertake revision of these
Conventions to enhance their usefulness. Accordingly, the
Commission at its second session held in 1969, established
a Working Group and requested it to ascertain which modi-
fications of these Conventions might render them capable of
wider acceptance to countries of different legal, social and
economic systems, and to elaborate, if necessary, new draft
Convention/Conventions reflecting these modifications.

The Working Group devoted its first seven sessions, held
between 1970 and 1976, to the revision of the ULIS and the
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text of a Draft Convention form~lated by it was adopted by
the Commission at its tenth session (1977).

The Working Group devoted its eighth and ninth sessions,
held in 1977, to the revision of the ULF and formulated a
draft text of a Convention.

At the eleventh session held in 1978, the Commission,
while considering the Draft Convention on Formatio.n ~repar-
ed by the Working Group, decid.ed to integrate It w,I,th the
Draft Convention on Sales, and a single text entitled Draft
Convention on Contracts for the International Sale of Goods"
was adopted. It was on the basis of this text that a U.N.
Conference held in Vienna in March-April 1980 a~opted the
text of the Convention on Contracts for the International Sale
of Goods.

Work of the AALCC,

At the Baghdad Session (February 1977), the. Sub-
Committee had recommended that the Draft Convention ~n
the International Sale of Goods, which was then to be finaliz-
ed by UNCITRAL at its tenth session (1977), will be a suit-
able item for consideration at its next session.

Pursuant to the above decision, the AALCC's Secretariat
prepared a study on the Draft Convention on the Jnternati~nal
Sale of Goods adopted by UNCITRAL at its tent~ ses.sI~n,
with a view to assist the Trade Law Sub-Committee III Its
examination of the Draft Convention at the Doha Session of
the AALCC. The study set forth the genesis of each article
followed by a detailed analysis of its prov~sions. ~lso,
wherever possible, a brief summary of t.h~ divergent VIews
expressed in respect of any particular prOVISIon either I~ the
meetings of the Working Group or at the tenth ~esslOn of
UNCITRAL was given in order to give a complete picture of
the preparatory process through which these articles had
passed.

During the Doha Session (1978), the Sub-Committee on
International Trade Law Matters examined the Draft Conven-
tion article by article on the basis of the study prepared by
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the AALCC's Secretariat. The Sub-Committee was, however
able to consider Articles 1 to 23 only and therefore decided
to continue its consideration of the draft Convention at th

. f e~ext session 0 the AALCC and to concentrate its considera-
tion on those articles on which Delegations would submit
comments.

Seoul Session (1979)

Whilst the Draft Convention on the International Sale
of Goods adopted by the Commission at its tenth session (1977)
had been partly examined by the Trade Law Sub-Committee
at the Doha Session (1978), the entire Draft Convention on
Contracts for the International Sale of Goods which had
consolidated ~he rules on Formation and on Sales in a single
text was examl~ed by the Trade Law Sub-Committee during
t~e Seoul Session (1979). After an article by article examina-
tion of the Draft Convention, the Sub-Committee took the
view that although the Draft Convention taken as a whole was
generally acceptable some of its provisions which affected the
rights of the parties to a sale transaction ought to be reviewed
having regard to the principles underlying the New Inter-
national Economic Order. The comments and proposals
made by the Trade Law Sub-Committee were as follows:

"(a) Article 1, paragraph J : It should be specified that
the requirement of having places of business in different States
should obtain at the time of the conclusion of the contract
and that the Convention would apply even if that requirement
was no longer met when a dispute between a buyer and a seller
actually arose.

(b) Article 9 (Article 10 of the Convention): It was noted
that, unlike the Convention on the Limitation Period in the
International Sale of Goods adopted in 1974 the draft
Convention did ~ot set forth a definition of the term 'party'.
The Sub-Committee was of the opinion that in view of the
participation of State agencies in international trade the draft
Convention should contain such a definition. '
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(c) Articles 12 and 51 (Articles 14 and 55 of the Convention):
'The Sub-Committee noted that paragraph (l) of Article 12
provides that a proposal for concluding a contract is suffi-
ciently definite so as to constitute an offer if, among other
things, it expressly or implicitly fixes or makes provision for
determining the price. On the other hand, Article 51, which
deals with the calculation of the price, provides a means for
determining the price when the contract does not state a price
or does not expressly or implicitly make provision for its
determination. The views expressed in the Sub-Committee
were two-fold. Firstly, Articles 12 and 51 were in contradiction.
Secondly, there was a strong current of opinion in the Sub-
Committee that a contract of sale, in order to be capable of
conclusion, should state the price or should itself expressly or
implicitly make provision for its determination. According
to this view, the provision in Article 51 that in the absence
of a fixed or determinable price the contract price would be
that generally charged by the seller at the time of the con-
clusion of the contract was not acceptable.

(d) Article 28 (Article 30 of the Convention): The Article
states, inter alia that the seller must "transfer the property in
the goods as required by the contract and this Convention".
It was noted that the draft Convention did not set forth any
provision concerning the transfer of property. Accordingly,
the article should be redrafted in such a way so as to impose
an obligation on the seller to take such steps as are necessary
to transfer the property in the goods.

(e) Article 37 (Article 39 of the Convention) : (1) The
Sub-Committee was of the view that Article 37 was one of
the key provisions of the draft Convention in that it affected
the basic right of the buyer to avail himself of the remedies
under the Convention (e.g. avoidance of the contract for
fundamental breach, claim for damages, and reduction of the
price) in case the goods did not conform to the contract. Two
main observations were made. It was noted that Article 37.
paragraph (l), stated that the buyer "loses the right" to rely
on a lack of conformity if he did not give notice to the seller
Within a reasonable time. The view was expressed that
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~~~~~~ ~o g~ve notice should not result in loss of the right but
give ~lse to damages which the buyer should a

the seller 10 cases where he (th II) IX' P Y tobe e se er suffered dam a
cause of the failure of the bu er to" ges

article ~houl~ ~stablish the p;esum~~:: ~~~;~ft~::~~:; ~~e
not receive, within a reasonable time" f h id
were defective h . ' no Ice t at the goods
b h d ,e was entitled to assume that the goods had
I een .h ed over to the buyer in conformity with the contract
n .sue ~ case, the burden of proof that the oods .

dehve.red 10 a defective state should then fall on ~h b were
In this conn ti . e uyerec IOn, It was suggested that th . . ftherule could b . . d e reVISIOn 0 the
C . e inspire by a similar provision in the U N

onvention on the Carriage of G d b S ...
Hamburg in '1978 (Article 19). 00 s y ea adopted 10

(2) The Sub-Committee was of th .
nation of the right of th b e view that the termi-

. . e uyer to rely on lack of conformit
as provided for 10 paragraph (2) of Article 37 y
able in that the . " was not accept-

~::er's righft to rel.:r~:lsI:t~n:l~e~~:s s~~i~~~t~ar~~~tl:~~y t~~
case 0 complicated macho ld bafter a period of ti h d mery, cou ecome evident onlyime a passed The tw .. .

was considered not to be sufficient and th o-year. time-limit
fore suggested that consideration be' given :tC~:m~tee there-

O
OffPtlenipotentiaries to the possibility of extendi:g t~~fipe::~~~

wo years to four year I hiC . s. n t IS connection the Sub-
ommittee noted that under th P .. '

(Articles 8 and 10) th b e rescription Convention
. e uyer must commenc . d' . I

cheed10gs against a seller within four years of the d:~~ ~:taw~~o~
t e goods were actually handed over. IC

C (f) .Articles 39(2) and 40(3) (Articles 41(2) and 42(3) of the
onventioni, The Sub-Committee was of th .

approach suggested under (e)(1) above sho:~e~eth:~~~e~a~;
Wlt~ regard to the effect of the failure of .
notice under Articles 39 and 40. the buyer to give

(g~ Article 42 (Article 46 of the Convention) Th S b-
Committee noted that this Article av . ~ u
require the seller to perform the cont~ac; tahs

e
ob~y~r tlh1eright tongma y agreed.
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The view was expressed that the Convention should grant the
seller, in cases where subsequent performance by him would
not constitute a serious inconvenience to the buyer, a right to
remedy non-performance and that therefore the buyer should
have the right to avoid the contract only after the seller did
not perform the contract at the request of the buyer. It was
noted in this respect that Article 45(2) enabled the buyer to
recover any damages he may have suffered.

(h) Article 44 (Article 48 of the Convention). The Sub-
Committee was of the view that, although the right of the
seller to cure failure to perform was, under the article, subject
to certain restrictions, it should nevertheless be kept in mind
that the right to cure was against the terms of the contract.
Thus, if the seller delivered on 15 January instead of 1 January,
the late delivery, though intended as a remedy of the failure
to perform, did not cure his failure to deliver on 1 January.
In view of this, the, Sub-Committee was of the opinion that the
provisions of paragraph (2) of this article, which penalized the
buyer who did not comply with the seller's request within a
reasonable time, was too harsh. Accordingly, this provision
should be re-examined with a view to finding a rule that would
take account of the legitimate interest of the buyer.

0) Article 61 (Article 65 of the Convention). The Sub-
Committee noted that Article 61 was intended to apply in
situations where the buyer, though obliged to do so under the
contract, failed to specify the quality of the goods or some
aspect thereof, on an agreed date. The Article gave the seller
the right to provide, at his choice, the specification himself,
and, if the buyer failed to react to the seller's specification,
made such specification binding. The view was expressed that
this approach was not reasonable and that in such situations
the buyer should not be obliged to receive goods which were
possibly of no use to him. It was argued that, instead the
seller should have recourse to the rights available to him under
the Convention where there was a breach of contract by the

buyer.

(j) Article 62 (Article 71 of the Convention). The Sub-
Committee noted that under paragraph (1) of this article, a
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party could suspend performance if after the conclusion of the
contract serious deterioration of the party's ability to perform
or in his creditworthiness gave good ground to conclude that
the other party would not perform a substantial part of his
obligations. The Sub-Committee was of the view that this
paragraph placed too much trust in the ability of one party
to judge the other party's ability to perform. It was the
general view that, for the purposes of the suspension of
performance, a more objective test was needed, for instance
by using the test of insolvency. Moreover, the article did
not specifically state whether a party who suspended his
performance, but who could not substantiate this, was liable
to the other party for any damage that the other party
suffered.

(k) Article 65 (Article 79 of the Convention). (1) There was
strong opposition in the Sub-Committee against the use in
paragraph (1) of this article of the term "impediment beyond
his control" in order to indicate a situation where a party is
exempted from liability for a failure to perform because of
force majeure. Though the Sub-Committee was aware of the
different connotations which the term force majeure had in
various legal systems, it was of the view that force majeure as
a concept was so well known in international trade practices
that the use of any other term might give rise to misunder-
standings. Furthermore, it was not immediately clear what
was implied by the notion of 'impediment'. For instance,
did this notion include factors which were personal to a party
such as illness, and was it possible to speak of an 'impediment'
beyond the control of a party if the circumstances under which
he originally concluded his contract had changed to his
detriment? The Sub-Committee agreed that the wording of
this paragraph should be reconsidered.

(2) The view was expressed that paragraph (5) should
state more clearly that the exemption from liability under this
article prevented the other party from exercising only his right
to claim damages but that aJI other rights were available under
the Convention to the buyer or seller, such as avoidance of the
contract, reduction of the price, or demand for performance.
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(I) Article 69( 1) (Article 84 of the Convention). The Sub-
Committee noted that this article did not specify at which
rate interest was to be paid by the seller who was under
obligation to refund the price. One possibility would be to
indicate that the rate of interest payable would be the rate
current at the seller's place of business since the obligation
to pay interest was part of the seller's obligation to make
restitution.

The general observation was made that, under Islamic
law, a party could not be requested to pay interest. Therefore,
a party of the Islamic faith would be obliged to make use of the
faculty under Article 5 of the Convention, namely to "derogate
from or vary the effect of any of its provisions". Alternatively,
interest could be reflected in certain 'charges'.

(m) Article 70-72 (Articles 74 to 76 of the Convention):
It was noted that Articles 70, 71 and 72 provided the means
of calculating damages in certain cases. The suggestion was
made that these articles should set forth a special provision
for the case where a party suffered damage because of non-
performance by another party of a monetary obligation under
the contract. In such a case damages should be limited to
the payment of interest by the party in breach and should not
extend to such additional damages as he might actually have
suffered. It was further noted that the notion of foreseeability
was difficult to apply in practice and that not all legal systems.
recognized this principle. Moreover, in some legal systems
which did recognize the principle of the limitation of damages
to those which were foreseeable, the principle was not appli-
cable if non-performance was due to the fraud of the non-
performing party. Accordingly, the Sub-Committee was of
the opinion that Article 70 should be reconsidered at the
Conference of Plenipotentiaries.

(n) Article 79(1) (Article 67 of the Convention): Article
79 contains a rule regarding the passage of risk where the
contract involves the carriage of goods and where the parties
have not provided in their contract a different rule in respect
of risk. In such a case, the rule is that if the contract provides
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for carriage from the seller's place of business but does not
require the seller to hand them over to the buyer or to the
car~ier ~~ any place other than the place at which carriage
begins the risk passes to the buyer when the goods are
handed over to the first carrier for transmission to the buyer".
The Sub-Committee was of the view that this rule could give
rise to different interpretations, particularly in cases where
the seller must arrange for carriage to a port from which the
goods were to go by ship. It was suggested in this connection
that the insertion of the words "in accordance with the
contract" might possibly facilitate interpretation of the article.

(0) Article 80 (Article 68 of the Convention) The Sub-
Committee noted that the purpose of this article was to
determine at what point of time the risk passed in respect of
goods sold in transit. Under Article 80, the risk passed
retroactively at the time when the goods were handed over
to the carrier who issued the document controlling their
disposition. There was strong support for the view that a rule
under which the risk of loss passed prior to the making of the
contract was unacceptable. Thus, it was difficult to com-
prehend why a buyer of goods in transit that had been damaged
before the conclusion of the contract should bear the risk.
Accordingly, the Sub-Committee strongly suggested that the
rule should be modified to the effect that the risk of loss
would be deemed to have passed at the time the contract was
concluded.

Finally, the Sub-Committee, having completed its con-
sideration of the Draft Convention on Contracts for the
International Sale of Goods, was of the general view that the
draft Convention, intended as it was for the International Sale
of Goods, would be of easier and more predictable interpreta-
tion if certain issues at present left to the subjective assessment
of a party would instead be governed by more objective
criteria. Thus, the use of terms such as 'reasonableness',
'good grounds', 'substantially', 'ought to have known' or
'foreseeable' might well give rise to subjective interpretations
by a party of his rights, and thereby lead to unnecessary con-
troversies and litigation between the parties. Therefore, the
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Sub-Committee strongly recommended that the Conference of
Plenipotentiaries pay special attention to these matters.

(III) INTERNATIONAL COMMERCIAL
ARBITRATION

Introductory

The AALCC during its thirteenth session held in Lagos
(1973) proposed that apart from following up the work of
UNCITRAL in the field of International Commercial Arbitra-
tion, it should make an independent study of some of the more
important practical problems relating to the subject from the
point of view of the Asian-African region. The AALCC
Secretariat thereupon conducted an extensive survey with regard
to current arbitration law and practice and based on this survey
prepared a detailed and comprehensive study covering the
following topics : (i) Institutional arbitration and ad hoc arbi-
tration; (ii) Constituting the arbitral tribunal; (iii) Venue of
arbitration; (iv) The applicable law; (v) Procedure in arbitra-
tion; (vi) Arbitral awards; and (vii) The enforcement of foreign
arbitral awards.

The Secretariat's study was considered by the Trade Law
Sub-Committee during the Tokyo Session (1974) of the AALCC
and certain preliminary comments were made on the topics
covered by the study. The AALCC decided that the Secretariat
should prepare a revised study on the same topics to enable
the Trade Law Sub-Committee during one of its future sessions
to formulate principles or model rules for consideration of
member governments with a view to their incorporation in the
municipal laws or adoption of a regional convention.

The Secretariat prepared a revised study for consideration
of the Trade Law Sub-Committee during the Kuala Lumpur
Session (I 976). The study suggested the following questions of
practical value for consideration of the Trade Law Sub-Com-
lIlittee :

(I) Promotion of arbitral institutions or centres in the
Asian-African region-inter-institutional co-operation,



110

the types of disputes where institutional arbitration
might be resorted to and disputes where ad hoc arbitra-
tion would be preferable.

(2) Considering that in institutional arbitration the pro-
ceedings are to be governed by the rules adopted by
the arbitral institutions, what practical measures might
be adopted to ensure that the rules of the institutions
concerned conform to the minimum safeguards which
are necessary to protect the interests of developing
countries and their nationals.

(3) Formulation of principles concerning the constitution
of arbitral tribunals, venue of arbitration, the appli-
cable law governing the rights and obligations of the
parties, procedure in arbitration and the award for
possible incorporation in municipal laws or model
rules.

(4) Examination of the UNCITRAL model rules for
optional use in ad hoc arbitration and other model
rules.

(5) Considering that the municipal laws of various count-
ries have direct impact on arbitration proceedings
which may be at variance, what suitable means could
be adopted to bring about a certain degree of uni-
formity in the matter of arbitration proceedings-
possibility of adoption of a regional convention.

(6) Enforcement of foreign arbitral awards-consideration
of the provisions of the 1958 U.N. Convention on the
Recognition and Enforcement of Foreign Arbitral
Awards.

The points raised in the Secretariat's study were discussed
by the Trade Law Sub-Committee during the Kuala Lumpur
Session (1976) and based on the recommendations of the Trade
Law Sub-Committee, the AALCC adopted the following reso-
lution :
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"The Asian-African Legal Consultative Committee

1. Recommends to the States of the Asian-African region
which have not ratified or acceded to the 1958 U.N. Conven-
tion on Recognition and Enforcement of Foreign Arbitral
Awards to consider the possibility of ratification of or accession
to the Convention.

2. Commends the United Nations Commission on Inter-
national Trade Law for the successful conclusion of its work on
the UNCITRAL Arbitration Rules and recommends the use of
the UNCITRAL Arbitration Rules in the settlement of disputes
arising in the context of international commercial relations.

3. Invites the United Nations Commission on Inter-
national Trade Law to consider the possibility of preparing a
protocol to be annexed to the 1958 United Nations Convention
on the Recognition and Enforcement of Foreign Arbitral
Awards with a view to clarifying, inter alia, the following:

(a) Where the parties have adopted rules for the conduct
of an arbitration between them, whether the rules are
for ad hoc arbitration or for institutional arbitration,
the arbitration proceedings should be conducted pur-
suant to those rules notwithstanding provisions to
the contrary in municipal laws and the award rendered
should be recognized and enforced by all Contracting
States;

(b) Where an arbitral award has been rendered under
procedures which operate unfairly against either party,
the recognition and enforcement of the award may be
refused;

(c) Where a governmental agency is a party to a commer-
cial transaction in which it has entered into an arbitra-
tion agreement, it should not be able to invoke
sovereign immunity in respect of an arbitration pur-
suant to that agreement".

was transmitted to the UNCITRAL



112

Since the question of International Commercial Arbitra-
tion was split into two specific questions relating, first, to the
adoption of a protocol to the 1958 U.N. Convention on the
Recognition and Enforcement of Foreign Arbitral Awards and,
secondly, the Establishment of Regional Arbitration Centres,
these two are treated as separate subjects and discussed sepa-
rately in the following notes.

(A) Adoption of a Protocol to the 1958 U.N. Convention on the
Recognition and Enforcement of Foreign Arbitral Awards

In relation to the resolution adopted at the Kuala Lumpur
Session, the Trade Law Sub-Committee confirmed the following
at the Baghdad Session (1977) :

(a) That the formal resolution of the AALCC should be
considered in the light of the text of the report of the
Sub-Committee at that session which led to that reso-
lution;

(b) The sub-paragraphs (a) and (b) in paragraph 3 of that
resolution were inter-related; and

(c) That the primary intention of sub-paragraph (c) was
to prevent a governmental agency from invoking
sovereign immunity, at all stages of arbitration, inclu-
ding the stage of recognition or enforcement of the
arbitral award.

Further, in view of the importance of the proposals con-
tained in the resolution for the promotion of commercial arbi-
tration in the Asian-African region as an effective means of
settling disputes, the Sub-Committee recommended that the
AALCC should be represented at the tenth session of
UNCITRAL at which this matter was to be taken up, to reflect
the views of the AALCC fully before that forum, and that the
delegations to that session of UNCITRAL from member States
of the AALCC should be properly briefed in regard to the
AALCC's resolution so that it could be effectively discussed by
UNCITRAL. The recommendations of the Sub-Committee
were endorsed by the plenary of the AALCC.
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The AALCC's proposals were considered by UNCITRAL
at its tenth session (1977) and the AALCC was represented at
that session by its Secretary-General. There was agreement in
the Commission that the matters which the AALCC had
brought to the attention of the Commission raised important
issues in the context of international commercial arbitration
and justified further consideration by the Commission. The
predominant opinion in the Commission was that if it were
decided at a later stage to implement the proposals of the
AALCC, the preparation of a protocol to the 1958 Convention
might not be an appropriate approach. Various suggestions
were made about the appropriate means to implement the
proposals of the AALCC including the possibility of having a
separate convention in simpler terms. Another suggestion was
about the possibility of preparing a new international conven-
tion containing a uniform law on arbitration which could draw
upon the 1961 and 1966 European Conventions.

In regard to the AALCC's recommendation for exclusion
of sovereign immunity, a view was expressed that an optional
model clause might be drafted which could be used in conjunc-
tion with the UNCITRAL Arbitration Rules under which
States, State-owned agencies and entities of public law which
enter into transactions with private firms would expressly agree
not to invoke sovereign immunity in connection with arbitra-
tion and possible enforcement of the award. Some reservations
were also expressed that as a matter of principle, in so far as
States and governments are concerned, the issue of sovereign
immunity was a part of a more general and complex problem
having an obviously political and public international law
character.

The Commission requested its Secretariat to consult with
the AALCC and other interested international organisations
and to prepare studies on the matters raised by the AALCC.

The UNCITRAL Secretariat, accordingly, submitted two
reports to the twelfth session (1979) of the Commission. One
analyzed over 100 court decisions concerning the application
and interpretation of 1958New York Convention (AjCN.9j168).
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of the AALCC should be properly briefed in regard to the
AALCC's resolution so that it could be effectively discussed by
UNCITRAL. The recommendations of the Sub-Committee
were endorsed by the plenary of the AALCC.
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The AALCC's proposals were considered by UNCITRAL
at its tenth session (1977) and the AALCC was represented at
that session by its Secretary-General. There was agreement in
the Commission that the matters which the AALCC had
brought to the attention of the Commission raised important
issues in the context of international commercial arbitration
and justified further consideration by the Commission. The
predominant opinion in the Commission was that if it were
decided at a later stage to implement the proposals of the
AALCC, the preparation of a protocol to the 1958 Convention
might not be an appropriate approach. Various suggestions
were made about the appropriate means to implement the
proposals of the AALCC including the possibility of having a
separate convention in simpler terms. Another suggestion was
about the possibility of preparing a new international conven-
tion containing a uniform law on arbitration which could draw
upon the 1961 and 1966 European Conventions.

In regard to the AALCC's recommendation for exclusion
of sovereign immunity, a view was expressed that an optional
model clause might be drafted which could be used in conjunc-
tion with the UNCITRAL Arbitration Rules under which
States, State-owned agencies and entities of public law which
enter into transactions with private firms would expressly agree
not to invoke sovereign immunity in connection with arbitra-
tion and possible enforcement of the award. Some reservations
were also expressed that as a matter of principle, in so far as
States and governments are concerned, the issue of sovereign
immunity was a part of a more general and complex problem
having an obviously political and public international law
character.

The Commission requested its Secretariat to consult with
the AALCC and other interested international organisations
and to prepare studies on the matters raised by the AALCC.

The UNCITRAL Secretariat, accordingly, submitted two
reports to the twelfth session (1979) of the Commission. One
analyzed over 100 court decisions concerning the application
and interpretation of 1958New York Convention (AjCN.9jI68).
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The report concluded that the Convention, despite a few minor
lacunae, had satisfactorily met the general purpose for which
it was adopted. The second report (AjCN.9/169) discussed
the need for greater uniformity of national laws on arbitral
procedure and the desirability of establishing standards for
modern and fair arbitration procedures. The report suggested
that the Commission commence work on a model law on
arbitral procedure which could help overcome most of the
problems identified in the above survey and meet the concerns
expr~ssed in the recommendations of the AALCC. Having
considered these reports, the Commission was agreed that there
was no need to alter or amend, by way of protocol or revision
the 1958 Convention. At the same time, it was agreed that
a model law could assist States in reforming and modernising
their laws on arbitral procedure and would thus help to reduce
the divergencies encountered in the interpretation of the
1958 Convention. The Commission directed its Secretariat to
prepare (a) an analytical compilation of the provisions of
national laws pertaining to arbitral procedure; and (b) a prelimi-
nary draft of a model law on arbitral procedure.

At its' fourteenth session (1981), the Commission consi-
dered a report prepared by its Secretariat entitled "Possible
features of a model law on international commercial arbitration"
(AjCN.9j207). The first part of the report dealt with the
concerns which should be met by the proposed model law and
with the principles which could underlie it. The second part
attempted to identify all those issues which could be dealt with
in the proposed model law. The conclusion of the report was
"The preparation of a model law on international commercial
arbitration is desirable in view of the manifold problems
encountered in present arbitration practice _. It also seems
to be the appropriate time for such an undertaking since inter-
national arbitrations are increasing and there are intentions in
a number of States to adopt legislation geared thereto". This
conclusion was endorsed by the Commission subject to rwo
conditions, namely (i) that the scope of application of the draft
model law be restricted to international commercial arbitration;
and (ii) that due account be taken of the 1958 Convention on
the Recognition and Enforcement of Foreign Arbitral Awards
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and the 1976 UNCITRAL Arbitration Rules. The Commission
was also agreed that the report (A/CN.9j207) setting forth the
concerns, purposes and possible contents of the draft model
law would provide a useful basis for the preparation of the
model law. However, in view of the complexity of the issues
and the work involved in the preparation of draft model law,
the Commission decided to entrust the Working Group on
International Contract Practices with that task.

The Working Group met in New York from 16 to 26
February 1982 for its first session and commenced its work
of preparing a draft model law. The Working Group met for
its second session in Vienna from 4 to 15 October 1982.

The follow-up action in the Commission on the AALCC's
recommendations is being kept under constant review by the
AALCC and it is represented as an Observer in the meetings of
the Working Group on International Contract Practices.

(B) Establishment of Regional Arbitration Centres

During the Kuala Lumpur Session (1976), the Trade Law
Sub-Committee noted that while many arbitral institutions
were located in the developed countries in the West, only a few
were in the Asian-African region. Although some of the
countries in the region did have chambers of commerce pro-
viding arbitration facilities, their use was mainly confined to
settlement of disputes between local parties. It was felt that
even the use of the UNCITRAL Arbitration Rules would be
enhanced if this region could provide assistance in administering
ad hoc arbitrations through the establishment of a regional
centre or centres with adequate facilities. It was also felt that
the promotion of inter-institutional arrangements for effective
Cooperation among existing institutions in the region through
a regional arbitration centre could also create an atmosphere
that international commercial arbitration proceedings need no
longer be confined to the West. The Sub-Committee, there-
fore, decided to request the Secretariat to investigate the feasi-
bility and usefulness of establishing regional arbitration centres
and to ascertain the means of attaining effective inter-institu-
tional co-operation among the existing arbitral institutions in the
region.
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In pursuance of the Trade Law Sub-Committee's request,
a study was prepared by the AALCC's Secretariat after exten-
sive discussions with the officials of UNCITRAL, certain orga-
nisations of trade, arbitral institutions and experts in the field.
The study contained a general survey of the existing pattern of
international commercial arbitration, the phenomenal increase
in the number of such arbitrations in which governments and
government undertakings were involved, the need to promote
arbitral institutions within the region and the support that•could be expected from various quarters to the taking up of the
project. The conclusions made in the study were in favour of
establishment of six arbitration centres in the region located
one each in six sub-regions, namely East Asia. South-East Asia,
West Asia, North Africa, East Africa and West Africa. It was,
however, pointed out that the scheme could initially work with
two centres and other centres could be established in the light
of experience and volume of work. This study was placed
before the Baghdad Session of the AALCC (I977).

At the Baghdad Session, the Trade Law Sub-Committee
after extensive deliberations made the following recommenda-
tions :

"1. That two arbitration centres be established within
the region, one in Asia and one in Africa;

2. That the functions of the centres be, inter alia,

(a) Promoting international commercial arbitration in the
region;

(b) Coordinating and assisting the activities of existing
arbitral institutions, particularly among those within
the region;

(c) Rendering assistance in the conduct of ad hoc arbitra-
tions, particularly those held under the UNCITRAL
Arbitration Rules;

(d) Assisting the enforcement of arbitral awards; and

(e) Providing for arbitration under the auspices of the
centre where appropriate.
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3. That in order to implement the proposals noted above,
the Secretary-General of the Committee be requested:

(a) To approach Governments and existing arbitral
institutions with a view to obtaining suitable facilities
with the necessary finances for the projected centres;

(b) To take the necessary steps to establish the centres
at appropriate locations and to assist in providing
a suitable administrative structure for the independent
functioning of the centres; and

(c) To assure that the centres carry out the functions listed
in sub-paragraph (2) above as they become practi-
cable."

In pursuance of the aforesaid decision, the AALCC's
Secretariat prepared a scheme for the establishment of two
arbitration centres together with a Memorandum which was
transmitted to all member governments in March 1977.
Although several governments generally evinced their interest
in having the centre in their countries, concrete proposals were
made by two governments, namely the Arab Republic of Egypt
in regard to the centre to be located in Africa and the Govern-
ment of Malaysia in regard to the centre to be located in Asia.

During the Doha Session (1978) of the AALCC, the
Trade Law Sub-Committee reviewed the question of establish-
ment of regional centres for commercial arbitration in the
region on the basis of a progress report presented by the
Secretary-General of the AALCC. The Sub-Committee
approved the establishment of two centres in Kuala Lumpur
and Cairo respectively and requested the Secretary-General to
examine the po sibility of establishing a third centre in other
regions, such-as West or East Africa.

As a follow-up of the above recommendations, a Regional
Centre for Commercial Arbitration was established in Kuala
Lumpur on 16 October 1978 and another Centre in Cairo
following an agreement concluded on 28 January 1979 between
the Government ofthe Arab Republic of Egypt and the AALCC.



118

The broad functions allocated to these Centres included the
following:

(i) Pro~otional functions as the co-ordinating agency in
~elatlOn to countries in their respective regions-render-
109 of assistance in the promotion and growth of
national arbitral institutions;

(ii) Ass~sta~ce and provision of facilities for holding of
arbitration proceedings in ad hoc arbitrations;

(iii) Assistance in the enforcement of awards;

(iv) Rendering of advice and assistance' to parties who
may approach either of the Centres; maintenance of
an international panel of arbitrators to assist the
parties; and

(v) Rendering of administrative services and assistance
u~on request to other institutions with whom appro-
pn~te ~rrangements have been made in regard to
arbitration proceedings under the auspices of those
institutions.

The establishment of the two Centres was followed by
conclusion of agreements between the AALCC, the respective
Centre and the World Bank's International Centre for Settle-
~ent of Investment Disputes (ICSID) for mutual cooperation
III the conduct of arbitration proceedings for settlement of
disputes arising out of foreign investments. The agreement in
relation to the Kuala Lumpur Centre was signed on 5 February
1979 and that in relation to the Cairo Centre on 6 February
1?80. The ~~reements provided that in cases of disputes and
differences ans~ng between a government and a foreign investor,
where the parties agree to have such disputes and differences
settled under the 1965 International Convention for the Settle-
ment of Inv.estment Disputes, the proceedings may be held
wholly. or III part at the Kuala Lumpur/Cairo Centre, as the
case might. be, thus obviating the necessity for the governments
of the region to pursue their cases in Washington. The agree-
ments further provided that ICSID will accord facilities for the
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conduct of arbitration proceedings and recording of evidence
in arbitrations held under either of these Centres.

Seoul Session (1979)

At the twentieth session of the AALCC held in Seoul
(February 1979), the Trade Law Sub-Committee discussed the
question of the appropriate rules which should be applied by
the Regional Centres in arbitrations held under their auspices.
The Sub-Committee recalled that it had earlier decided that the
Centres would in the first place seek to administer arbitration
under the UNCITRAL Arbitration Rules. The question which
engaged the particular attention of the Sub-Committee was
whether the UNClTRAL Arbitration Rules should be modified
so as to include provisions relating to administration or
whether those Rules should remain unchanged and be comple-
mented by internal or administrative rules of the Centres. A
further question' was whether the UNCITRAL Rules were
designed solely to be applied in ad hoc arbitrations, or whether
they could also serve in institutional or administered arbitra-
tions. After deliberation, the Sub-Committee reached the
view that since the Centres would also administer arbitration
between parties of which one would have his place of business
outside the region, it was important that the UNCITRAL
Rules remained unchanged, unless modified by the parties.
Such modification would be achieved if the parties had agreed
to have their arbitration conducted under the auspices of a
Regional Centre to the extent that the administrative rules of
the Centre modify the UNCITRAL Rules. Furthermore, it
had always been the view of UNCITRAL that arbitral institu-
tions would play a role in arbitrations under the UNCITRAL
Rules. In most cases, it would be achieved when the parties,
in their arbitration clauses, designated an arbitral institution to
serve as the 'appointing authority'. The Sub-Committee noted
that a number of existing arbitral institutions bad already made
arrangements to serve as appointing authority and to adminis-
ter arbitrations under the UNCITRAL Rules. Since those
rules conferred certain functions on the appointing authority,
those functions would automatically be exercised by the
Centres. For this it was necessary that the arbitration clause
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agreed to by the parties contained a reference to the
UNCITRAL Arbitration Rules and to the administrative rules
of the Centres under whose auspices the arbitration would take
place.

With the above understanding, the Sub-Committee
requested the Secretariat to prepare a draft model arbitration
clause which would ensure arbitration in accordance with the
UNCITRAL Arbitration Rules under the auspices of, and
administered by, a Regional Arbitration Centre, and a draft set
of administrative rules in accordance with which such a Centre
would administer the arbitration. The Secretariat was further
requested to submit the draft model arbitration clause and the
draft set of administrative rules to the member governments
of the AALCC for observations. The Sub-Committee decided
to consider the draft texts in the light of the observations
received from Governments at an inter-sessional meeting to be
held at Kuala Lumpur in July 1979.

Accordingly, the Trade Law Sub-Committee held its inter-
sessional meeting in Kuala Lumpur on the 2nd, 3rd and 6th
July 1979. It was attended by fifteen member governments,
namely Arab Republic of Egypt, Indonesia, Japan, Kenya,
Republic of Korea, Kuwait, Malaysia, Pakistan, Philippines,
Singapore, Somali Democratic Republic, Sri Lanka, Thailand,
Turkey and Yemen Arab Republic. Lesotho and UNCITRAL
were represented as Observers.

The Sub-Committee finalized and adopted the rules for
arbitration of the Kuala Lumpur Regional Arbitration Centre
for cases where the arbitration is held under the auspices of
that Centre. The Sub-Committee also finalized the model
arbitration clauses applicable to such cases. It was agreed that
the rules and model arbitration clauses in relation to the Cairo
Centre should be in identical terms.

(C) UNCITRAL Draft Conciliation Rules

Conciliation is broadly defined as "a procedure to achieve
an amicable dispute settlement with the assistance of an
independent third party". Conciliation differs from arbitration
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or court proceedings in that while an award or decision is
binding on the parties, conciliation has for its purpose the
recommending of possible settlement terms. These terms
become binding on the parties after they have agreed to them.

Arbitration is generally preferred by the business commu-
nity to court proceedings. But, of late, arbitration is in~r~as-
ingly becoming a costly and time-consuming propos~t.lOn.
Conciliation, by providing a flexible, effective and expeditious
solution to business disputes, therefore, presents itself as a viable
alternative to arbitration.

One particular advantage in conciliation is said to be. its
non-adversary character. While it cannot be said with certainty
that arbitration impairs business relations by virtue of its
adversary character, it cannot be gainsaid that conciliation is
conducive to the preservation of good business relations. In
fact conciliation appeals to business partners who have long
standing relations and who wish to maintain them despite one
time difference. There is a growing tendency in many count-
ries to settle disputes by conciliation. Moreover, it has been
found useful in regions and countries where it is well-known
and frequently used.

Legal considerations also point in favour of ~onciliation.
Procedural laws and rules obstruct arbitrators and Judges from
promoting amicable settlements. Certain matters may not be
arbitrable under the applicable law or because parties lack the
legal capacity to arbitration. Uncertainty about theapplicable
law may deter the parties from submitting to arbitration or liti-
gation. On the other hand, conciliation could profitably be
employed in matters which are less judicial than technical.
Conciliation may even be preferred in areas governed by legal
provisions for the very reason that it lessens the severity of
such rules. Thus, conciliation has a wider scope of application
than any juridical procedure which is limited to certain subject-
matters regulated by definite rules.

But conciliation has certain potential disadvantages as
Well. Conciliation, if unsuccessful, could lead to additional
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costs and time being spent by the parties. An abortive conci-
liation may adversely affect the interests of the parties in later
adversary proceedings. However, these drawbacks may be
offset by the following considerations. Parties resort to conci-
liation only when they have firm expectations about the cer-
tainty of an amicable settlement. If parties during the conci-
liation proceedings realize that a settlement agreement is not
possible, they will discontinue the conciliation proceedings
and so avoid further expense. However, these considerations
could be effective in eliminating the drawbacks of conciliation
only if conciliation rules are drafted accordingly, e.g. by
requiring consent at the start of the proceedings and not fore-
closing other procedures should conciliation become infructu-
ous, by ensuring inexpensive and speedy proceedings, such as
rules for the possibility of written proceedings, appointment of
a single conciliator as a general rule and reasonably short
periods for submission of documents.

It was with the aforesaid considerations in mind and the
objective of making it worthwhile for the parties to attempt a
settlement through conciliation that the UNCITRAL Secre-
tariat had drafted a preliminary set of Conciliation Rules and
presented before its twelfth session (June 1979). There was agree-
ment in the Commission that the procedure envisaged in the
Conciliation Rules should be simple, flexible and exoeditious;
that the parties should be free to modify the rules and to termi-
nate the proceedings at any time; that the conciliator should
have an active role and have wide discretion in the conduct of
proceedings; and that the Conciliation Rules should contain
clear provisions so that later resort to arbitration would not be
influenced by what had happened in conciliation. The Com-
mission approved certain draft rules, but in respect of others
it suggested modifications. The Commission's Secretariat pre-
pared a revised text of these rules in consultation with inter-
national organizations and arbitral institutions, including the
ICCA and ICC and the revised text was submitted to govern-
ments for observations.

The revised Draft Rules on Conciliation were examined by
the Trade Law Sub-Committee during the twenty-first session
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of the AALCC held in Jakarta (April-May 1980). The Sub-
Committee welcomed the initiative taken by UNCITRAL in
preparing these rules and expressed the hope that their adop-
tion would be conducive to the expeditious settlement of dis-
putes in international commercial transactions. Although there
was a general consensus that the draft Rules as a whole were
worthy of support, there were a few divergent views on some of
the provisions.

The first concerned Article 3 on number of conciliators.
Some delegates felt that the number of the conciliators should
never be even as this might lead to difficulty in reaching a
recommendation. Others felt that the number of the concilia-
tors should be one unless the parties decided otherwise.

The second observation related to the appointment of
conciliators. Some delegates felt that the parties should agree
on the appointment of the conciliator(s) because there was the
underlying suspicion of the partiality or bias where each party
appointed his own conciliator. This view was not shared by
other delegates who thought the underlying principle in conci-
liation was the impartiality of the conciliator(s). Therefore,
Article 4 should be retained in its present form.

The third observation related to Article 13(3). Some dele-
gates felt that the provision should be carefully examined. In
the first place, to the extent that it appeared to lay down the
rule that such a settlement agreement was binding in the same
way as any other contract, this provision stated the obvious.
Secondly, the provision might be misconstrued as laying down
the rule that such an agreement was enforceable in the same
way as a final and binding judgment or arbitral award. Other
delegates, however, thought that it was useful to retain this
paragraph of Article 13.

There was some question as to the wisdom of prohibiting
the conciliator from acting as an arbitrator or witness in future
arbitral or judicial proceedings as envisaged in Article 19. The
reason was that, firstly, since the conciliator was not a party to
the conciliation agreement, this rule would not bind him; and,
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secondly, these were matters regulated by the applicable proce-
dural rules.

In regard to Article 20 on admissibility of evidence in
other proceedings, the view was expressed that the list of
matters excluded from being introduced in subsequent arbitral
or judicial proceedings was too restrictive, and that it should
be expanded to documents prepared specifically for the purpose
of the conciliation proceedings, e.g, statements submitted under
Article 5.

(IV) REGIONAL CO-OPERATION IN THE
CONTEXT OF THE NEW

INTERNATIONAL ECONOMIC ORDER

Introductory

Although the role originally assigned to the Asian-African
Legal Consultative Committee (AALCC) lay primarily in the
field of public international law, its activities had from time
to time been widened to keep pace with the needs and require-
ments of its member governments consistent with the AALCC's
broader objectives as a forum for Asian-African co-operation.
This trend has particularly been evidenced in the field of
economic relations and also in regard to some of the major
issues before the United Nations where concerted action on
the part of the countries of the Asian-African region was
deemed necessary.

Thus, with the adoption of the first U.N. Development
Decade in 1960, the AALCC at its third session held in
Colombo in 1960, at the initiative of the Government of India,
decided to take up for examination various questions and
issues concerning the international sale of goods and commo-
dities in view of the expected changes in the trading pattern
of the countries of the region consequent upon the achieve-
ment of their political independence. At its fourth session
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held in Tokyo in 1961, the AALCC approved of a plan of
work aimed at assisting the member governments in enactment
of suitable legislations in the field of trade and comme:ce
including foreign investments, customs regulation and foreign
exchange control to suit the needs of their development
programmes.

The AALCC's involvement in the economic field led to
the establishment of official relations with UNCTAD in 1968,
and one of the important initiatives which the AALCC was
able to take within the framework of UNCT AD's programme
in the field of shipping, was to help in the consolidation of
the position of developing nations in regard to t~e adoption
of a Code of Conduct for Liner Conferences. At Its eleventh
session held in Accra in 1970, the AALCC decided upon the
establishment of a standing Sub-Committee to deal with
economic and trade law matters as a regular feature of
its activities, and official relations were established wi~h
UNClTRAL the following year which has since resulted ID
fruitful and effective collaboration between the two organisa-
tions in several areas. These areas have included international
sale of goods, international commercial arbitration, inter-
national shipping legislation and international pay~ents.
UNCITRAL's current work on legal aspects of the new inter-
national economic order is based on a programme suggested
by the AALCC.

At its seventeenth session held in Kuala Lumpur in 1976.
the AALCC recommended the adoption of two standard
contract forms for sale transactions in commodities (agricultural
produce and minerals) which are normally exported from the
countries of the region with a view to replacing the standard
terms and conditions of sale drawn up by trading institutions
in the West and oriented to the needs of a colonial economy.
These terms and conditions worked unfavourably to the ex-
Porters in the developing countries and needed to be reviewed
considering the fact that the primary commodities constitute
the wealth of the new nations in Asia and Africa. The AALCC
Subsequently developed another standard contract form relating
to durable consumer goods and light machinery in view of the
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fact that the more developed of the developing countries of the
region had begun manufacturing such goods and exporting
the same.

But perhaps the more spectacular and tangible achieve-
ment of the AALCC in the economic field was the adoption
of its integrated scheme for settlement of disputes in economic
and commercial fields with a view to creating stability and
confidence in economic transactions within the region. The
scheme which was elaborated through deliberations at the
Kuala Lumpur (1976), Baghdad (1977) and Doha (1978)
Sessions of the AALCC envisages development of national
arbitral centres under the auspices of the AALCC and making
available the services of specialised arbitral institutions to the
countries of the region within the framework of the integrated
scheme. Two regional centres, one in Kuala Lumpur and
the second in Cairo, have already been established and a third
centre to be located in Lagos is in the course of formation.
The World Bank's Centre for the Settlement of Investment
Disputes (ICSID) has concluded formal agreements with the
AALCC in relation to its regional centres in Kuala Lumpur
and Cairo for mutual cooperation and assistance thus recog-:
nising the useful role the AALCC's centres could play in
bringing about stability and confidence in the field of foreign
investments.

Another important area on which the AALCC has em-
barked upon pursuant to a decision taken at its twentieth
session held in Seoul in February 1979, relates to the optimum
utilization of the resources of the exclusive economic zone.
The international acceptance of the concept of a 200-mile
economic zone has brought within national jurisdictions vast
resources, both living and non-living. The conservation,
management and optimum utilization of this new source of
economic wealth is therefore a matter of vital concern to
the developing countries of this region. Consequently, the
AALCC has adopted a programme of work in order to assist
the member governments in the context of the urgent need for
conservation, development and exploitation of the fishery
resources of the exclusive economic zones. The work accomj"
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[ished so far includes: (i) Draft Guidelines for Legislation
on Fisheries; (ii) Model Draft of an Agreement relating to
Foreign Fishing in the Exclusive Economic Zone/Fisheries
Waters of a Coastal State and Cooperation in the Conservation
and Management of the Fishery Resources Therein; and
(iii) Draft Guidelines for an Equity/a Contractual Joint
Venture Arangement between an Entity in the Coastal
State (Government Undertaking, Corporation, Company or
Individual) and a Foreign Enterprise or Entity.

It has been, however, felt that there are some other areas
where the AALCC can playa positive role towards the econo-
mic growth of the developing countries of the region by
generating new ideas and new policy approaches and by for-
mulation of appropriate legal framework through which the
objectives could be achieved. The most important of these
is in the field of industrialization. The AALCC has within
its membership all. the major oil producing countries of the
region who are now in a position to reshape the pattern of
industrial growth and location of industries through under-
taking downstream activities in relation to their petroleum
resources and assist the developing countries in that process.
There are within this region industrialized countries with
sophisticated and highly advanced technology. There are also
a number of countries which may be regarded as the developed
of the developing which have acquired skill and technology
in certain fields which could be more easily shared with other
developing countries of the region for their mutual benefit.
Several developing countries have enormous natural resources
and mineral wealth, some of which is yet to be exploited.
There is also abundance of manpower in certain areas. There
is thus considerable scope for arrangements for co-operation
between the countries of this region, which could have as their
objective the harnessing of the available resources for the
economic growth of the developing countries.

A study on some of these aspects was prepared by the
AALCC Secretary-General to provide a basis for discussion
at the twentieth session of the AALCC held in Jakarta (April-
May 1980). The full text of the study is given below :
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SECRETARY-GENERAL'S SUGGESTION FOR A
POSSIBLE INITIATIVE ON REGIONAL

CO-OPERATION FOR RAPID INDUSTRIALIZATION
THROUGH HARNESSING OF THE RESOURCES

OF THE REGION AND INVESTMENT PROTECTION

The need to give serious consideration to the question of
regional co-operation with the object of promoting rapid indus-
trialization and optimum utilization of the natural resources
in the developing countries of the Asian-African region assumes
urgency and importance in the context of slow progress of
negotiations between the devoloped and developing countries
in world forums and the widening of gap between their
economies.

It would be recalled that most of the countries in the
Asian-African region had been subjected to a colonial economic
system which followed a basic pattern under which industrial
activities were primarily concentrated around the metropolitan
capitals with the colonies providing the raw material as also
serving as ready markets for finished products of the home-
based industries. Furthermore, processing and marketing of
agricultural produce as also the exploitation of the mineral
wealth were retained in the hands of companies or individuals
in metropolitan centres. With the achievement of political
independence, it was to be hoped that the economic emanci-
pation would follow but even though more than two decades
had elapsed since the process of decolonization had set in, the
economic order continued to proceed on the same pattern. As
a matter of fact, the economies of the newly independent
nations followed a deteriorating trend primarily on account of
low price level in commodity markets whilst the prices which
the new nations had to pay for acquiring plant and machinery
and know-how for their developmental projects as also consu-
mer goods were sky-rocketed. These among certain other
causes led to an alarming economic situation which had
necessitated the convening of the Sixth Special Session of the
General Assembly in the spring of 1974. That Session adopted
the Declaration and Plan of Action on the establishment of a
New International Economic Order (Resolution Nos. 3201
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(S VI) and 3202 (S VI) which was followed by the adoption of
the Charter on the Economic Rights and Duties of States later
in the same year. [General Assembly Resolution No.3281
(XXIX)].

The Declaration on the New International Economic
Order was conceived on a theme of new norms and practices
for transforming a colonial economy into a balanced economic
structure to suit the needs of the changing pattern of the world
community, the major areas requiring immediate attention
being the basic problems of raw material. the industrial growth
of developing countries and transfer of technology. In the
global consultations which followed the adoption of this
Declaration, the importance of industry as a dynamic instru-
ment of growth essential to rapid economic and social develop-
ment was emphasized. Thus, the Lima Declaration and Plan
of Action, adopted at the General Conference of the UNIDO
in March 1975, contemplated that industrialization in the
developing countries should be intensified to the maximum
possible extent and as far as possible increased to at least 25%
of the total world industrial production by the year AD 2000.
This was unequivocally endorsed at the Seventh Special Session
of the General Assembly held in September 1975. A meeting
of Eminent Persons on Industrial Co-operation was thereafter
convened by the Executive Director of UNIDO in Vienna in
September 1976 to identify the means through which such co-
operation could be achieved.

A series of consultations and negotiations have taken place
during the past four years to translate into reality the objectives
of the new international economic order in the field of indus-
trialization as amplified in the Lima Declaration and Plan of
Action both within the framework of UNCT AD and in various
North-South dialogues. The Group of 77 as also the Non-
Aligned Nations have given active and serious consideration
to this issue in their ministerial meetings and have adopted
~eclarations and programmes of action. These have helped to
Identify the areas where urgent and concerted international
action was called for and to indicate the modalities through
'tihich this could be achieved. Despite these series of major
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initiatives, the results achieved so far have fallen short of the
expectations of the developing countries. At times serious
doubts have arisen about results being at all achieved through
a continuing dialogue between the developing and developed
nations in global platforms. This has particularly been so
following upon the scant progress made in UNCT AD V in
Manila in May 1979 and the near failure of the Third General
Conference of the UNIDO held in New Delhi in January-
February 1980. This lack of progress could conceivably be
due to the fact that too many matters and issues are attempted
to be tackled at the same time within the world forums and
also perhaps due to the magnitude of the problem when issues
are sought to be resolved on a global scale. Whatever be the
cause, it seems to be clear that the developing countries cannot
be expected to wait indefinitely for advancement of their
economic growth. It is in this light that the possibility of
promoting co-operation between the countries of the region
inter se could be conceived and earnestly pursued.

It may not be out of place to mention that regional efforts
in other regions have become extremely fruitful such as those
between the member States of the EEC and COMECON.
In Latin America, regional co-operation has assumed
considerable importance as evidenced by the establishment
of Inter-American Development Bank in 1959 and the adoption
of the Convention establishing the Latin American Economic
System (SELA) on October 17, 1975. In the Caribbean,
economic co-operation has been envisaged in the Treaty
establishing the Caribbean Community on July 4th, 1973, the
Caribbean Development Bank in 1970 and the Caribbean
Investment Corporation in 1973.

A general survey of the economic structure and growth
of the countries in the Asian-African region would go to show
that their economies in many respects are complementary, as
their resources, their needs and also their technological
advancement take a varied form and pattern and this may
augur well for the success of any scheme which is based on
co-operation between them. It is with this objective that a
brief analysis of the economic needs of the countries of the

-,
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region, the possible pattern of their economic growth and the
measure of assistance that may be rendered by them to each
other has been attempted. For this purpose, it might be
appropriate to classify the countries in five broad categories,
namely :- (A) Major oil-producing States, (B) Industrialized
nations, (C) The developed of the developing. (D) The develop-
ing countries, and (E) The less developed.

In this paper greater emphasis has been placed on the role
which the major oil-producing countries can play in a pattern
of regional co-operation as they would appear to hold the key
to any effective system which could translate into reality the
purposes of the New International Economic Order in practical
terms so far as the countries of the Asian-African region are
concerned. The possible roles of nations falling in the other
four categories are briefly discussed (and they would be elabo-
rated in further papers to be prepared on this subject during
the current year) hereunder.

A. Major oil-producing countries

Even though the prices which the consumer has to pay for
petroleum are in a large measure attributable to the profits
made by the internationally based oil companies, the oil-pro-
ducing countries, members of the AALCC, have today sizeable
funds at their disposal through a legitimate price obtained for
the crude, which in the case of many of these countries cons-
titute their only valuable natural resource. This group of
nations through their control over the primary sources of
energy and the funds at their command are today in a position
to re-shape the location, distribution and growth of industries
through a proper organisation of downstream activities in
relation to their petroleum resources. They could therefore
play a very crucial role in any scheme for co-operation aimed
at the industrial growth and economic prosperity of the coun-
tries in Asia and Africa.

. Under the existing pattern of organization of petroleum
Industry, the crude is normally sold in bulk to the major oil
companies owned and controlled by industrialized nations in



132

the west. The crude is then processed in refineries set up
locally by the oil companies themselves or transported for
processing in their refineries located mainly in Europe or the
United States. The transportation of crude or processed
petroleum invariably takes place in tankers owned or chartered
by them. The entire produce is then marketed at prices fixed
through cartel arrangements between the groups of major oil
companies. It will thus be seen that the entire downstream
activities in the field of petroleum are now in the hands of oil
companies whose profits have continued to soar over the years.
This has primarily accounted for the present level of petroleum
prices even though it has been usual, more often than not, to
put the finger at the increase in the price of crude.

It is true that the major oil-producing States have derived
substantial revenues from the sale of crude. A part of these
has been employed in their own countries in building up infra-
structure like roads, buildings, aerodromes, 'bridges and
improving the system of communication as also in setting up
small and medium scale industries to the extent economically
feasible, whilst a part of the funds has been invested in the west
in acquiring real estates and shares in industrial concerns.
Consistent with their role as members of the Afro-Asian
community, these States have assisted several countries in the
region in their development programmes including building of
infrastructure through concessionary lendings or by way of
direct aid and assistance. Furthermore, some part of the
investments made by them in the west have indirectly trickled
down to the region in the shape of western sponsored economic
assistance programmes. These are, however, small benefits as
compared to what can be achieved through re-orientation of
the policies and programmes by the major oil-producing
countries towards their long-term benefits and certain conse-
quential advantages for the developing countries of the region.

Now that almost seven years have elapsed since the oil-
producing countries in the Asian-African region had succeded
in obtaining a share in the benefits accruing from exploitation
of their natural resources in the shape of petroleum deposits,
which had been denied to them so long under a colonial
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ecoriomy, it would perhaps be opportune to focus their atten-
tion to the possibility of achieving some long-term objectives
which would be of lasting benefit to their people and at the
same time assist in the economic growth of the developing
countries of the region. Such long-term objectives could
basically have three possible approaches, namely :-

(i) Undertaking some of the downstream activities in
relation to their petroleum resources which are at
present almost solely in the hands of the major oil
companies;

(ii) increasing the industrial potential within their
countries; and

(iii) diversification of investments.

The considerations which might weigh in favour of a new
orientation in their policies and programmes are :-

(a) the need to create tangible income yielding assets or
sources of income for the future in order to sustain
their economic growth and revenue earnings and to
offset the effects of any future decrease in earnings
from the sale of crude whether due to the exhaustion
of the petroleum resources in certain fields, the
location of new oil bearing areas in the exclusive
economic zones of other countries or the development
of alternative sources of energy as substitute for
oil; and

(b) the investment potential in traditional fields in
western countries considering the fact that the satura-
tion point for deriving optimum benefits from such
investments has already been reached and also the
political elements which are being introduced even in
the matter of investments.

Downstream activities in relation to petroleum
If the major oil producing countries are therefore inclined

to take a fresh look in the matter, nothing could be more
P!~mising than their undertaking some portion of the acti-
Vities in the field of processing, transportation and marketing
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of petroleum which are at present under the near monopolistic
control of the major oil companies. This, no doubt, would
have to be attempted progressively in stages and with the
assistance of one or more of the technologically advanced
countries whether within or outside the region. Undertaking
of such a programme, even on a comparatively modest scale
in the beginning, is bound to set in motion an entire chain
of activities which would not only be beneficial to the oil
producing countries themselves but to the other countries of
the region as well. It would help to reduce siphoning of
major share of profits to western countries, which is still the
case, through control of processing and markets by the major
oil companies. The organization, distribution and location
or' several classes of industries could be effectively oriented
through this process. For example, the setting up of a refinery
would not only help in the growth and location of a number
of allied industries using petroleum by-product or petroleum
waste in the vicinity but would also encourage the establish-
ment of other industrial undertakings in the area due to lesser
cost of petroleum consequent upon savings on transportation.
The creation of such an industrial belt around the area where
a refinery or processing plant is located would automatically
help in building up the necessary infrastructure and also ensure
the employment of a large number of people.

If the suggestion for undertaking a part of the downstream
activities, which are currently in the hands of major oil
companies, appeals to the oil producing member States of the
AALCC or at least to some of them, it would be appropriate
to begin with to reserve a certain portion of the crude raised
within their countries for processing, distribution and market-
ing through a machinery under their control. It may not
be practicable in the initial stages to take up such operations
in regard to the entire supply of crude but the proportion to
be reserved for the downstream activities by the oil producing
States themselves could be progressively increased.

Location of Refineries

The oil producing States concerned may consider setti.ng
up of a refinery or processing plant within their own countrtes
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to be managed by State-owned organizations. The capital
required for such a project could probably be found from
their own resources but assistance in the shape of technology
and manpower would no doubt be necessary for construction,
erection and commissioning of the plant and also for its
operation. Some of this might need to be obtained from
industrialized countries in the west but a great deal could be
made available by the countries within the region particularly
the countries which are developed or the developed of the
developing. Obtaining of assistance through these sources
might work out considerably cheaper and also assist in the
progress of regional co-operation.

If the establishment of a refinery or processing plant
within a particular oil producing country is not considered
feasible economicaIIy or otherwise, or if it is felt that the
construction of a refinery to serve the needs of more than one
oil producing country would be economically more viable,
the country or countries concerned may consider location of a
refinery or refineries in a country or countries within the
region for processing of crude which could be transported
from countries participating in the project. Such a project
could be conceived as a joint venture arrangement between
one or more of the oil producing countries in association with
the country where the refinery is sought to be located. These
refineries could also serve the needs of other developing
countries of the region whose oil deposits are not substantial
and also the future needs of those whose exclusive economic
zones may reveal the existence of oil bearing areas. The
developed of the developing countries, which may have acquir-
ed some skill or technology in the field, countries with free
trade zones, or those with stable political climate and liberal
laws and regulations could provide appropriate location for
SUch ventures.

As already indicated, the location of refineries or pro-
CeSSingplants would give rise to the establishment of a number
of complementary industries based on petroleum by-product
~r petroleum waste such as methanol plants, plants for manu-
acture of plastics and fertilizers as also certain other types
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of chemical. In some cases it might be practicable to include
such activities into an integrated programme under the control
of a State-owned organization of the oil producing country
where the refinery is located or as a part of the joint venture
arrangement. In any event, establishment of such industries
would assure a market for the by-products or the wastes and
it would certainly be to the advantage of the country where
the refinery is located by adding to their sources of export
earnings and in increasing opportunities for employment.
The location of other industries in the area due to availability
of oil at cheaper rates, whether undertaken by the nationals
of the State or by multinational corporations, would enure
to the benefit of the countries where the refineries are located
in several ways. These factors are bound to make the location
of a refinery extremely attractive to the country where it is to
be set up. There is therefore no doubt that if such a refinery
were to be set up through joint venture arrangements in a
third country the government is bound to take those advantages
into account in creating stable conditions and affording pro-
tection for the investment.

Transport

Petroleum would naturally need to be transported
whether in the form of crude to a refinery or as saleable pro-
ducts for the market. If preference can be given to utilizing
the available tanker tonnage within the region and the oil
producing countries themselves consider acquiring some
tankers through purchase or hire, it would lead a step forward
towards the organization of a transport system owned and
controlled by the oil producing countries jointly with other
countries of the region. Nevertheless, to begin with, a good
deal of reliance would be necessary on industrialized countries
for transportation, but here again separate arrangements for
transport for the crude of petroleum processed by the oil pro-
ducing countries in refineries under their management and
control would not result in diversion of profits to the extent as
obtains at present with the entire downstream activities con-
centrated in the hands of the oil companies.
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Marketing

As already explained, marketing of petroleum now is done
by the major oil companies and prices are fixed through cartel
arrangements between them. It should be possible to arrange
for marketing through this source in the initial stages in view
of the fact that the oil producing States in the beginning would
possibly contemplate undertaking downstream activities in
regard to a portion of their petroleum resources. However, it
might not be too difficult to create a regional market for sale of
the product in the neighbouring countries.

To sum up, what would seem to be feasible in the imme-
diate future is for the major oil producing countries to consider
undertaking a part of processing activities under their control
in regard to the crude through the setting up of a certain
number of refineries in their own countries and/or in other
developing countries of the region by way of joint arrangements
between one or more of oil producing countries in association
with the country in which the refinery may be located. This
will help to accelerate the industrial growth of the countries of
the region through attracting allied and ancillary industries
and creation of greater opportunities for manpower employ-
ment and at the same time this would provide a lasting source
of revenue for the oil producing countries themselves. One of
the possible modes of such joint arrangements could be
through the establishment of a company with equity participa-
tion by the joint venture partners with the management and
control being shared between them. The State in which the
refinery may be located could possibly share in the venture by
providing land, infrastructure and port facilities and other
ancillary requirements in the shape of water and power for the
project. Technology and manpower could be arranged under
contracts to be entered into with the company which is floated
for the purpose. This aspect of the matter would be elaborated
further if the suggestions for the establishment of refineries
within the region under the management and control of oil
producing countries in association with other developing
countries appeal to them in principle.
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Industrialization witbin the country

The extent to which industrial projects could be under-
taken in some of the oil producing countries may have some
limitation due to the economic factors caused by non-availa-
bility of raw material or manpower within the country. How-
ever, in countries where this problem does not exist, their
ne~ds in the field of industrialization and the manner through
which the same could be achieved 'would be identical with the
problem of other developing countries except in regard to
capital outlay. In any event industrial output for local con-
sumption, which would do away with the need for importation
of finished products in certain fields, could be foreseen as a
long term perspective and activities in relation thereto will
possibly be undertaken to the optimum limit. As a matter of
fact, a number of countries are already engaging their attention
on this matter and they have set up factories for cement and
other building material which are badly required for building
of houses and infrastucture. Some countries have even em-
barked on Iron and Steel Industry in collaboration with the
industrialized countries including those from within the region.
However, industrial activity in the field of production of goods
for export purposes where raw material and/or manpower has
to be obtained from abroad may become uneconomic for the
present as it would be difficult to recoup the high costs of
production in competitive export markets. Nevertheless, in
relation to certain industries where the cost of energy represents
a major component in the overall cost of production, such as
aluminium, the undertaking of export oriented projects might
be fruitful. Some part of the technology and manpower
required for this purpose could well be made available by the
countries of the region under appropriate' bilateral agreements
or commercial contracts.

Diversification of investments

Although fairly substantial sums from major oil producing
countries h~ve been put into some of the developing countries
of the r~glOn :or the purposes of their development projects
and bu Iding of infrastructure through direct aid and assistance
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as also concessionary lendings, the question of inv~stments. in
the developing countries of the region by the 011 p~oduc~ng
States in the true sense has not been given serio~s conslderat~on
-what is meant here is investment with the object of creating
tangible assets for securing a source of income or pro~ts for
the investor. Whilst the present trend of assisting c~untn~s ~f
the region on the existing pattern based on certam criteria
would possibly continue, attention needs to be foc~ssed. on the
question of possible investments being made by.maJor 011 p.ro-
ducing countries in the other developing countnes of the regl.on

for their mutual benefit. Such investments may wel~ provide
lasting sources of revenue for the investor country. which wo~ld
at the same time meet the needs of the developing countn~s
including the developed of the developing in r.espect of the.lr
capital requirements for industrialization. Such mvestments m
the present economic climate of the region could usefully be
made in government projects under a government to govern-
ment agreement or even in the private sector under an um.brella
agreement with the government of the country where the indus-
trial activity is to be undertaken.

The possibility of investing a part of the available funds in
the developing countries of the region might well be looke~ at
from the point of view of the advantage that mi.ght be gamed

., . . I iviti n a countryin securing partnership m the industria actrvi res 1 .

of the region which could provide a steady and ~ecurr~ng
source of income for the future and also the conslderatlOn
that a judicious diversification in investments may pr~ve to . be
more beneficial in the overall picture. From the point of view
of developing countries, such investments are .likel~ to be .more
beneficial to them than obtaining economic aSSiStance m the
shape of tied credits from countries outside the region.

There are several areas where direct investment or partici-
pation in industrial projects might be fruitful, such as those
which may be oriented to produce goods and material n~e~ed
for consumption in the country of the investor ". In ad~ltlOn,
investments may also be worthwhile in export on~nted indus-
tries for which the economic conditions in a particular deve-
loping country are favourable in the shape of ready access to
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raw material or cheaper labour. Projects which have as their
objective the exploitation of the mineral wealth of a country
and their processing is a field where the investments are bound
to be profitable; investments could also be made by way of
participation in tripartite ventures where the location of an
industry in a particular developing country may be considered
economic due to raw material supply and manpower but capital
as well as technology has to be obtained from abroad due to
the sophisticated type of process involved and the need for
larger capital employment. Such type of industry, which may
include Iron and Steel, manufacture of machinery or motor
cars, electronic goods, shipbuilding, etc., which are confined at
present primarily to industrialized countries are bound to be
profit-yielding and participation therein is likely to prove to be
profitable for the future.

B. Industrialized nations

Japan is the only major industrialized country in the Asian-
African region which has developed advanced technology in
various fields. The Republic of Korea is another country which
has also been able to make remarkable strides in this direction
within a short time span. They are now in a position to assist
the developing countries in the region in the exploitation of
their natural resources as also in the process of industrialization
by imparting technology through technical assistance or joint
ventures. Furthermore, both these countries have almost
reached or are about to reach optimum point in the field of
industrialization in their own countries and they could well
benefit by participating in the industrial activities and develop-
mental programmes in other countries of the region by trans-
ferring progressively to developing countries those industrial
activities relating to production of intermediate materials, pro-
cessing of raw material and manufacture of consumer goods for
which the economic conditions in several of the developing
countries are potentially better in the shape of cheaper labour
and availability of raw material. Such a programme would at
the same time be greatly beneficial to the developing countries
themselves as this will set in motion a process of industrializa-
tion in the fields suited to their economies and this may also
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help to resolve their continuing problems of balance of pay-
ments and unemployment in a more positive way than initia-
tives in spectacular areas. This would also be a means through
which technology could be gradually and effectively transferred.
It is a matter of satisfaction that some progress in these direc-
tions is already underway but there is a great deal of room for
extending such spheres of co-operation. The contribution of the
developed countries in a programme for regional co-operation
could therefore conceivably cover three distinct and viable

areas :-

(i) Imparting of technology and provision of skilled man-
power to developing countries;

(ii) Participation in joint or tripartite ventures by employ-
ing capital or technology or both;

(iii) Transfer of industrial activity concerning intermediate
products, etc.

C. Developed of the developing countries

There are by now within the region a number of countries
which may be termed as the developed of the developing, which
have acquired skill in manufacturing goods of international
standards in certain fields such as consumer goods, light machi-
nery as also in the manufacture of chemicals, fertilizers, cement,
etc. Some of them are rapidly progressing in their own indus-
trialization programmes and are embarking in the field of heavy
industry such as Iron and Steel, shipbuilding and also in
sophisticated fields like electronics, car manufacture etc. Their
real handicap in most cases is however the lack of availability
of ready capital and they are therefore still dependant a great
deal on tied credits from industrialized nations in other regions.
Nevertheless, they seem to be in a position to assist the deve-
loping countries and those which are less developed by trans-
ferring progressively through joint venture arrangements the
expertise in certain less sophisticated fields which can be
more easily absorbed by the developing countries of the
region. Assistance is also being rendered by these countries in
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regard to construction of roads, buildings, civil works for fac-
tories and other forms of infrastructure. It may well be expect-
ed that with the inflow of capital and transfer of sophisticated
technology, these countries would be in a position to intensify
their progress in the field of industrialization and to render
greater assistance to the countries of the region which are deve-
loping or less developed. It would however be of great advant-
age if some kind of an understanding could be reached between
the developing countries themselves including the developed of
the developing by way of regional co-operation to demarcate
areas of industrial activity with a view to eliminate competition
and to complement each others efforts.

The western economic assistance programme on which the
developing countries including the developed of the developing
are still dependent, whether from individual governments or a
consortium of governments, generally follow a basic pattern of
tied credits, that is, allocation of particular sums covering the
foreign exchange components of the expenditure on the approv-
ed projects. This is invariably subject to the condition that
the goods and services to be obtained for the project should be
from the country providing the credit. The same pattern is also
followed in regard to assistance obtained from the industrializ-
ed countries in eastern Europe. This necessarily limits the
choice of the developing countries undertaking an industrial
project in the matter of selection of the process of the type or
machinery as also in the matter of selection of the contractors
for erection and commissioning of the plants with the result
that the best available technology in a particular field cannot
always be availed of. This has a certain degree of retarding
effect on the industrial progress of the developing countries and
particularly in the developed of the developing. These short-
comings could be largely eliminated if the capital required for
a project could come by way of capital participation from the
sources in the major oil producing countries in the region as
joint venture partners or equity participants in industrial under-
takings.

D. The developing countries

The majority of the countries of the region are those which
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may be termed as developing, some of them having abundance
of raw material or unexploited natural resources. There is also
abundance of manpower in certain areas especially in the cate-
gory of semi-skilled or unskilled for whom opportunities of
employment need to be considerably enhanced by progressive
industrialization. The problems faced by these countries are
again lack of technology and capital. Assistance would there-
fore need to be generated in both these areas from other count-
ries of the region. The fields of industrial activity which could
be promoted in these countries with optimum benefit may be
the following :-

(a) Fertilizers, pesticides and agricultural implements;

(b) Cement;
(c) Processing of raw material, both agricultural and

mineral and canning;

(d) Storage and refrigeration;

(e) Power generation;

(f) Consumer goods including textiles, synthetics and
metal using items;

(g) Intermediate products like car bodies and machine
parts, rubber tyres, etc.;

(h) Infrastructure: roads, railways, bridges, airport (civil
works).

E. Less developed countries

There are some countries in the region which fall in this
category not because they lack raw material but primarily
due to the fact that their agricultural or mineral wealth has
remained unexploited. The main reasons for this state of affairs
is lack of an adequate communication system, absence of infra-
structure as also urgent need of capital and technology. The
assistance in these fields have to be generated as a matter of
urgency not only by attracting investments but through direct
aid and assistance as also through concessionary lendings. The
fields in which industrial activities could be concentrated in so
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far as these countries are concerned could legitimately fall
under the following broad heads :-

(i) Exploitation of mineral wealth;

(ii) Raw material processing;

(iii) Forest industry; and

(iv) Building of infrastructure like roads, railways, bridges,
airports, etc.

Conclusion

On the above survey of the needs and requirements of the
various countries of the region falling under five broad cate-
gories and considering the role these countries could play in a
system of co-operation for economic growth of the region as a
whole, there would seem to be considerable scope for progress
through harnessing the resourcess of the countries of the
region. If the governments could be persuaded to orient their
programmes and policy approaches on the lines indicated
above, greater results could be achieved than through the conti-
nuing dialogue between the developed and developing countries
in world forums.

INVESTME T PROTECTION

In any programme for mutual assistance, whether through
location of petroleum refineries Or capital participation by
way of investments in industrial undertakings in developing
countries, or joint venture arrangements for imparting or
transfer of technology, the question of protection of invest-
ments is a fundamental factor which would need to be taken
into account. It is legitimate to expect that no investor or
entrepreneur, whether from a developed or a developing
country, would embark on a long-term investment project
unless he can be assured of the protection of the investment
and reasonable profits therefrom as also repatriation of capital
and income. A ttention therefore has to be focussed on the
need and urgency of promoting an adequate system of invest-
ment guarantees to provide against situations in which the
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investor may be deprived of his substantial rights. Such
situations may arise in various circumstances but the normal
investment protection mechanisms are generally intended to
cover: (i) Confiscatory or expropriatory measures and the
risk of nationalization; and (ii) restrictions that may be
imposed on repatriation of investment or profit.

Whilst the commercial risks involved in an investment
have legitimately to be borne by the investor, protection
against deprivation of rights through the laws and regulations
or executive action by the State in which the investment IS

made, would appear to be a sine qua non if the flow of invest-
ments particularly between the developing countries of the
region is to be accelerated for their mutual benefit. ~he
investments by a developing country in another developing
country for their mutual benefit, investments which promote
economic co-operation among the countries of the region and
the investments which are in the national interest of the
developing country where it is made, would appear to fall in a
special category and on a different footing than the normal
investments by industrialized nations and multinational cor-
porations primarily for their own benefit. It is therefore
important that protection of this special class of investments
should be viewed in a new perspective.

A number of countries in the Asian-African region have
enacted laws and regulations and some of them have even
provisions in their constitutions for protection of investments.
It is, however, well recognized that there can be no fetter on
the right of a State to amend such legislative provisions
through their own constitutional procedures. A provision
contained in a contract or assurance given against nationaliza-
tion, even though creating some kind of a moral obligation, is
not legally binding on a government and much less on any
successor government. Furthermore, according to well settled
principles of international law, proceedings have to be taken
before local judicial or administrative forums if contractual
obligations are breached and only after exhaustion of such
remedies, action may be taken, where appropriate, at interna-
tional level. Experience has shown that if a government or a
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party having the support of the government has committed a
breach of its contractual agreement or when a government has
nationalized or expropriated property, there are few practical
measures one can take, and even such measures which are
permissible are extremely time-consuming. It may, however,
be pointed out that most governments have by and large been
known to honour their commitments in order not to tarnish
their image and to maintain their reputation in the investment
market. Nevertheless, the anxiety of an investor for safe-
guarding of his investment needs to be appreciated and accept-
able solutions have to be found.

During the past two decades several modalities have been
evolved and measures taken for protection of investments in
developing countries, no doubt with varying objectives. These
include insurance schemes by private institutions, insurance
by State agencies in the country of the investor, bilateral
investment guarantee agreements at government to government
level, insurance schemes under the auspices of international
economic institutions as also multilateral agreements and joint
declaration by a group of States. These would be briefly dis-
cussed hereunder.

Private insurance

Some of the larger insurance Or reinsurance companies
have evolved schemes for issuing policies to cover risks on
investments agaiustjnationalization and other forms of govern-
mental action through which the investor may be deprived of
his substantial rights with respect to the investment. These
are essentially meant to protect the interests of private investor,
whether individual or body corporate. The premium payable
on such insurance policies depends not only on the quantum
of the investment but also on the country where the investment
is made in order to assess the risk element that needs to be
covered. This is generally costly and ultimately it is the
developing country which has to bear the burden because the
premium is in the usual course passed on as a part of the costs
involved in the investment.
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This form of private insurance might not be suitable in
regard to investments between the developing countries inter se,
except perhaps in some categories of cases, since substantial
sums in the form of premia would be siphoned away to
insurance companies which are at present owned or controlled
by industrialized nations. Furthermore, the possibility of
some kind of interference by these companies in the shape of
assessing risks or computation of compensation cannot be
altogether ruled out.

Insurance by State agencies in the country of the investor

The most modern method which some of the western
countries have adopted for safeguarding investments is a form
of compulsory insurance cover provided by a State agency or
corporation. This is quite recent in origin and has been suc-
cessfully tried out in some countries, particularly the United
States of America, Canada, France, United Kingdom and the
Federal Republic of Germany. These schemes appear to have
been elaborated with a two-fold objective, namely, the pro-
tection of the investment by the private investor and also to
encourage the promotion and continuance of such investments
by their nationals which is considered to be in the interest of
the State from political as well as economic aspects. In the
United States, following upon large scale expropriation of
American property in certain developing countries in the mid-
fifties and the sixties the public at large and even some of the
multinational corporations expressed their extreme reluctance
to get into investment involvements abroad. As this was likely
to be detrimental to American economy generally and also to
the United States role in world affairs, the government evolved
Certain schemes to be administered by State corporations in
order to provide a form of guarantee to the investor against
his loss of investment. Under those schemes, if loss was
SUfferedby the investor due to any act or omission by the State
where the investment is made, the investor could lodge a claim
~efore the State corporation without having to pursue what
ISoften regarded as fruitless litigation before the local courts.
Investment guarantees were also given by the United States
Under the Mutual Security Act of 1954. In France, shortly
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after the promulgation of nationalization decrees in one of its
former colonies, a law was passed making it compulsory for
investors or contractors doing business abroad to take out
a policy of insurance issued by a State agency (COFACE). In
Britain the scheme is known as ECGD and in the Federal
Republic of Germany as HERMES. In Canada, investment
guarantees are provided by the Export Development Corpora-
tion on behalf of the State. The premium paid on such
insurance is usually included in the price quoted or the interest
rate and the same is normally passed on to the recipient of the
credit. The State providing such risk cover, and thus making
itself liable to compensate the investor in case of loss, would
normally take over the rights of the investor in regard to
accrual of any claim arising from the loss suffered through
bilateral investment protection agreements with the govern-
ments of the countries where the investments are made.

It is very doubtful whether this pattern of investment
protection would be suitable for developing countries of the
region at this stage in view of the fact that private investments
made by their nationals are not likely to be of such magni-
tude as to justify the adoption of a system which is full of
complexities.

Bilateral investment protection agreements

The United States of America has entered into as many as
44 investment protection agreements with the developing
countries in the Asian-African region over a period of 20 years,
namely, from 1954 to 1973.1 The agreements generally folloW

1. The United States has entered into investment protection agreements
with the following countries:

Egypt (1973), Afganistan (1957), Botswana (1968), Burundi (1969),
Central AFrican Republic (1965), Chad (1965), Congo (1962), cypr~S
(1963), Dahomey (1965), Ethiopia (1962), Gabon (1963), Gambl~
(1967), Ghana (1958), Greece (1963), Indonesia (1967), Ivory ~~~;
(1961), Jordan (1963), Kenya (1964), Republic of Kor~a (1959)'
Lesotho (1967), Liberia (1960), Malagasy (1963), Malaysta (!963):
Malawi (1967), Mauritania (1969), Mauritius (1970), MorocCO ( al
Nepal (1960), Niger (1962), Nigeria (1962), Pakistan (1955), Seneg
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one basic pattern under which the two governments agree to
consult between themselves at the request of either of them
concerning investment projects in the developing country by
the nationals of the United States of America with regard to
which investment guarantees can be given by the United States
under its laws and regulations. The Government of the United
States under these bilateral agreements agrees that it will not
issue any guarantee with regard to a project unless it is approv-
ed by the developing country in which the investment is to be
made. The host government in its turn agrees that where such'
guarantees are given by the United States and payments are
made in accordance with such guarantees, it will recognize the
right of the United States to any claim or cause of action or the
right of the investor arising out of any situation which led to
payments being made in terms of the guarantee. A provision for
settlement of disputes is also included in all these agreements.

Canada has entered into investment protection agreements
with four developing countries of the region between the years
1971 to 1976,2 These agreements provide for guarantees being
given by the Government of Canada through its agent, the
Export Development Corporation, in respect of Canadian
investments in the developing country concerned, transfer of
the rights of the invester to the government where payments
have been made under the guarantee as also modalities for
settlement of disputes.

The Federal Republic of Germany has concluded agreements
with 26 developing countries in the Asian-African region bet-
ween the years 1963 to 1973.3 These agreements follow a basic

(1970). Sierra Leone (1961), Singapore (1966). Somalia (1964), Sri
Lanka (1966), Sudan (1959), Swaziland (1970), Togo (1962), Tunisia
(1963), Uganda (1965), Upper Volta (1965), Zaire (1962) and Zambia
(1966).

2. Canada has entered into investment protection agreements with the
following countries:

Gambia (1976), Indonesia (1973), Malaysia (1971), and Singapore
(1971).

3. The Federal Republic of Germany has entered into investment pro-
tection agreements with the following countries:
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pattern under which provisions are made concerning the treat-
ment of the nationals of the Federal Republic of Germany and
c.ompanies registered therein, security of investments, pro tee-
~JOn fr~m expropriation, payment of adequate compensation
111 tangible form in the event of nationalization, repatriation of
capital and profits as also settlement of disputes.

The eight agreements concluded by the Netherlands with
the developing countries of the region, entered into between
the years 1964 to 1973,4 also follow the same pattern as the
agreements with the Federal Republic of Germany, in that
they provide for protection of Netherlands nationals, repatria-
tion of capital and profits, adequate and effective compensa-
tion in the event of nationalization and settlement of disputes.

This pattern is also adopted in sixteen agreements entered
into by Switzerland with the developing countries of the region
between the years 1962 to 1974,5 as also in the agreements
concluded by France with Tunisia (1972), Indonesia (1973) and
Mauritius (1974). The three agreements entered into by
Indonesia with Belgium (1972), Denmark (1968) and Norway
(1969) also contain similar provisions.

Cameroon (1963), Central African Republic (1968), Chad (1968),
Congo (1967), Ethiopia (1964), Gabon (1971), Ghana (1972), Indone-
si~ (1~71), Ivory Coast (1968), Kenya (1964), Republic of Korea (1967)
Liberia (1967), Malagasy (1966), Malaysia (1963). Mauritius (1973),
Morocco (1968), Niger (1966), Pakistan (1962), Senegal (1966), Sierra
Leone (1966), Sri Lanka (1966), Sudan (1973), Tunisia (1966), Uganda
(1968), Zaire (1970) and Zambia (1966).

4. The Netherlands have entered into investment protection agreements
with the following countries:

~ameroon (1966), Indonesia (1971), Ivory Coast (1966), Kenya (1970),
Singapore (1972), Sudan (1973), Tunisia (1964) and Uganda (1970).

5. Switzerland has entered into investment protection agreements with
the following countries:

Egypt (1974), Cameroon (1964), Chad (1967), Congo (1964), Dahomey
(1966), Gabon (1972), Ivory Coast (1962), Republic of Korea (1971),
Malagasy (1966), Niger (1962), Senegal (1964), Sudan (1974), Togo

( 1964), Tunisia (1964), Upper Volta (1969) and Zaire (1972).
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Insurance schemes under the auspices of international economic
institutions

World Bank's initiative

In February 1972, the International Bank for Reconstruc-
tion and Development (IBRD) prepared a scheme for establish-
ment of an international investment insurance agency in order
to provide an adequate machinery for protection of invest-
ments in developing countries with a view to accelerate the flow
of investments to those countries to meet their needs of deve-
lopment and industrialization. The types of risk which were
proposed to be covered through an insurance scheme related
inter-alia to :

(i) expropriation, confiscation or any other type of
governmental action or inaction which deprives the
investor of effective control over or the benefits of
his investments;

(ii) governmental restrictions on conversion and transfer
of assets and profits; and

(iii) armed conflict or civil unrest.

The investments proposed to be covered under this scheme
were those made in the territories of a developing country and
approved for the purposes of insurance by the developing
country in which the investment is made. The investment
also needed to be sponsored by a State member. The finances
for the insurance agency were to be provided from a premium
income, a common working capital fund and a provision for
loss sharing between the States which had sponsored proposals
for insurance of investments. Although the Executive Directors
of the Bank had approved of the recommendations the scheme
for establishment of the investment insurance agency could not
be brought into being as it was difficult to reconcile the con-
flicting positions of member States on some of the important
issues. The scheme had therefore to be abandoned. The
World Bank's initiative, if accepted, could have provided an
effective guarantee for investments through a system of insu-
rance in which the developing countries could have confidence.
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Inter-Arab Investment Guarantee Corporation

An I~ter-Arab Investment Guarantee Corporation has
been established under a Convention to which 18 Arab States
had ac~ede~ up to September 1977. The purpose of the
~or~oratlOn IS to provide insurance coverage to Arab investors
In Investments between contracting States in the form of reaso-
nable compens~tion for losses resulting from risks which are not
of a. commercial nature. These include measures taken b
publ~c authorities in the host country whereby the investor i~
~epnved of substantial rights in respect to investments includ-
ing confiscatory or expropriatory measures and nationalization
as. al~o restri.ct~ons imposed on the investor to repatriate the
pnnclpa~ of his Investment and earnings. The capital of the
corp~ratlOn, to be subscribed by the contracting States in
certain agreed proportions, has now been fixed at 25 milliK " . I Ion

uwal.tt Dinars, The income of the corporation is mainly to
be derived from fees and premia paid on insurance.

Inter-American Development Bank

The Inter-American Development Bank has issued a
Memorandum on 31st October 1979, proposing a major new
approach to stimulate the development of Latin America's
energy and mineral resources. The initiative has arisen from
~he increasing concern regarding the substantial decline in new
Invest~ents in this sector throughout Latin America. The
Bank IS therefore proposing that there be established an Inter-
American Energy and Minerals Fund to facilitate the commit-
ment of new investment and technical skills in this sector.
The resources of the fund would be utilized in two ways :-

(i) to provide eligible investors with insurance against
expropriation and risk of inconvertability of currency;

(ii) to provide guarantees for third party loans in
approved projects.

. ~ember States of the Bank will be invited to pledge con-
tributions to the fund and the fund will not come into existence
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until at least 11 member States have pledged to contr~~ute an
aggregate of at least 750 million U.S. Doll~rs. to be utilized for
insurance operations and at least 350 mllho.n. U .~. Dol.lars
to be used for guarantee operations. The partlclpatmg natIOns
will be expected to execute an agreement establishing the. Fund.
The proposal is based on the expectation that the multilateral
character of the fund coupled with the regional ~ocus and
experience of the Bank will not only encourage Invest~~nt
flows but also minimize disputes with host governments an sing
out of such investments. The insurance on guarantee co~er
under the scheme will be available only to nationals of countries
which are members of the Fund and businesses .under ~he
effective control of such countries in regard to ~r?Jects which
involve exploration, exploitation, development, rrunmg or .other
extraction and processing of petroleum, gas or any other mme.ral
which take place in the territory of a developing country which
is a member of the Inter-American Development Bank. The
finances for the scheme will consist of :

(a) Pledges of member countries;
(b) Sums actually paid to the fund by member countries;

(c) Premium earnings; and
(d) Salvage from claims paid by the Fund.

It would be noticed that insurance schemes under the
auspices of international economic institutions have not made
much progress so far. The Inter-Arab Insurance Guarantee

. I' it d ea that is investmentsCorporation covers a very irm e ar., ' ,
between the 18 contracting Arab States \11 regard to eac~ other s
investments. It does not cover investments made I.n Arab
countries by other States or their nationals nor does. It cover
Arab investments in countries which are not parties to the

Convention.

The formulation of a scheme for insurance for inve.stmen.ts
in the context of regional co-operation in Asia and Afrtc~ wI~1
not only be difficult but a time consuming pro~ess even If this
form of investment guarantee is considered sUlta~le. It ~ay
be possible to approach economic institutions like the ASian
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Bank,. the African Bank, the Islamic Bank or the I.F.C. in
Washington but having regard to the vast resources necessary
for operation of such a scheme and complexities involved much
progress cannot be expected within a reasonable time-frame.

Multilateral conventions

The o~ly multilateral convention which is at present in
force regarding protection of investments is the Convention
between the 18 Arab States establishing the Arab Investment
Guarantee .Corporati~n. If the scheme formulated by the
Inter-Amencan Bank IS approved, it will also be under cover of
a multilateral convention.

It may be observed that the multilateral conventions in
re~ard to investment protection are not likely to provide a
suitable pattern for the Asian-African region due to the fact
th.at the region as a whole consists of a large number of coun-
tnes whose economic systems, needs and requirements are
bound to be .different. Consequently, a bilateral approach
should be considered as more suitable at the present stage.

The Organization for Economic Co-operation and Develop-
ment (OECD) had formulated the draft of a Convention on
the Protection of Foreign Property. The Council of the OECD
howe~er decided that rather than going through the process of
adoption of a m~ltilateral convention, it would follow a simpler
met~od of adopting the principles contained in the draft con-
venuon through a resolution reaffirming the adherence of
member States to the principles embodied in the draft
convention. These basically cover the question of treatment
of foreign property, observance of undertakings given by
me~ber States, payment of fair and effective compensation on
taking of property, free transfer of assets and income and
settlement of disputes.

Conclusion and recommendations

. On a broad survey of the investment protection mechanisms
which have been tried out, it would seem that bilateral invest-
ment protection agreements might perhaps provide the best
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practicable solution for the present in the matter of protection
of investments in the countries of the region even though this
may not be a wholly satisfactory method. Such agreements
could be made applicable in regard to investments which are
approved and registered in the host country. The agreements
might generally provide for repatriation of capital and income
and adequate and effective compensation as also provision for
some notice in the case of nationalization for a public purpose.
In addition, the AALCC could consider adoption of certain
principles in the form of recommendations in respect of a special
category of investments. This special category might consist
of:

(a) Investments declared by the host government to be in
their national interest;

(b) Investments which promote economic co-operation
among the countries of the region; and

(c) Investments by one developing country in another
developing country.

All such investments would need to be approved and registered
in the host country as falling within the special category.
Furthermore, the agreements for investment must contain a
provision for settlement of disputes through fair, inexpensive
and speedy procedures acceptable to both the parties.

LEGAL FRAMEWORK

Whilst the climate for accelerating investments in the
countries of the region inter se by way of regional co-operation
can be promoted through consultations between the govern-
ments of the region towards adoption of certain basic norms
and policies, it might not be practicable at this stage to con-
ceive of any legal instrument like a multilateral convention
providing for the framework and modalities for economic co-
operation between the countries of the region. On the other
hand, if some kind of understanding can be arrived at on the
basic approaches and norms, bilateral negotiations between
interested governments on substantive projects is likely to
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produce the best practical results in the immediate future.
The legal framework which could be contemplated at present
to achieve the desired objectives may fall under four broad
categories:

(i) Bilateral or multilateral arrangements between interes-
ted governments for undertaking a major industrial
project like a petroleum refinery or shipbuiding with
the participation of two or more governments or State
agencies.

(ii) Bilateral arrangements for participation by one
government in State owned projects of another
government.

(iii) Bilateral umbrella agreements setting forth the terms
and conditions on which investments may be made
by the nationals of the contracting States including
bodies corporate in the territories of each other, both
in the public and the private sectors.

(iv) Commercial agreements in respect of joint venture
projects as also other forms of investment. Such
agreements would be of several kinds depending upon
the subject-matter of the agreement and modalities
sought to be employed.

It may be pointed out ~~ if investments are made under
government-to-government agreements in respect of State owned
projects or joint ventures between governments, or under
umbrella agreements in respect of private investments, the same
will facilitate effective protection of investments in a practical
manner.

The AALCC has already undertaken the preparation of
certain model agreements which would be consistent with the
principles underlying the basic concept of the international
economic order as also in the context of regional co-operation
through harnessing the resources of the region in the shape
of technology, manpower, raw material supplies as well as
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capital. This had been taken up as a priority project in ~he
hope that such model agreements might focus the. attention
of the governments to the need and utility. ~f reglOna.1 co-
operation and also with the object. of assistmg them 10 the
conclusion of contracts in the economic field.

Jakarta Session (1980)

At the Jakarta Session, since many of the member go~ern-
ments had not included economic experts in their delegatlO~s.
it was agreed to discuss the Secreta:y-Ge~eral's report with
respect to the following aspects only: (1) Pos.slble ~~ttern of legal
framework for regional economic co-operation; (1I). Investment
protection and gu~rantees; and (iii) Settlement of disputes.

One Delegate was of the view that the topic of the New
International Economic Order should be taken up by ~he
AALCC in limited aspects only and particularly. those which
had a bearing on promoting regional co-operation among ~he
countries of the region. He considered investment protectt.on
and guarantees as an antiquated concept imposed by foreign
corporations on the poor developing countries ~hich tende~
to compromise their independence and sovereignty. In hIS
view, investment guarantees threatened the interest~ of the
developing countries and that history was full of such instances.

Another Delegate felt that although the matter~ rai~ed
by the Secretary-General were already before bodies like
UNCT AD UNIDO and even before the special session of the
General Assembly, slow progress made in those forums fully
justified the AALCC's initiative with regard. to these matters
with its objective of promoting co-operation. Howe~er, he
stressed that before the AALCC could consider a legal Illstr~-
ment to provide for the modalities of regional economic
co-operation, the fundamentals of such co-operati?n shoul~ be
sufficiently identified. For this, he stated, an Illter-sesslOnal
meeting should be convened to make an in-depth study of the
matters the date and venue of which could be left to the
Secreta;y-General to decide in consultation with the member
governments.
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Another Delegate, however, felt that in respect of invest-
ment protection, a distinction should be made between such
protection in the context of regional co-operation and that
under the general law of investment. Since the work of the
AAlCC was essentially of a legal nature, he was of the view
that the AAlCC should concentrate on a strategy for a suitable
legal framework for investment protection on a global basis
and also evolve model bilateral or multilateral agreements for
the purpose.

Another delegate welcomed the initiative taken by the
Secretary-General which he considered to be a practical means
t? translat~ the NIEO into practice. He endorsed the sugges-
tIon. regarding the convening of an inter-sessional meeting for
an in-depth study of the matters raised by the Secretary-
General.

One of the Delegates commended the AALCC for the
practical work done by it towards the establishment of a NIEO
as demonstrated by its formulation of standard contract forms
for use in international sale transactions, the establishment
of regional centres for commercial arbitration and the prepara-
tion of model clauses for insertion in industrial contracts.
He urged the AALCC to take up on a priority basis the
question of drafting guidelines or model forms or national
legislation or bilateral agreements which set forth therein
main principles of co-operation among developing countries
for counteracting the adverse influence of the activities of
transnational corporations on the economy of the developing
countries. He expressed the hope that the AALCC in its work
on NIEO would take into account the experience of countries
with different economic and social systems including the CMEA
countries.

In the view of another Delegate although the Group of
77 had articulated the hopes and aspirations of the developing
countries concerning the NIEO in various international forums,
nothing contrete had been achieved. Even so, he suggested,
that the AALCC should study the various instruments adopted
by the Group of 77 such as the Manila Declaration, the Arusha
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Charter etc. to derive inspiration for its work. He was,
however, of the view that a distinction should be maintained
between the activities of the AALCC and those of the Group
of 77 concerning regional co-operation. On investment pro-
tection and guarantees, he suggested that an investment
gurantee scheme should be devised for the Asian-African
region so that countries of the region could derive full benefits
from foreign investments.

One of the Delegates commended the Secretary-General
for his proposals on regional co-operation aimed at rapid
industrialization through harnessing the resources of the region
and investment protection. He considered it timely for the
AALCC to take the initiative of expediting the process of
establishing the NIEO since efforts made in that direction in
the various international forums had ended in failure. The
Delegate, however, found it difficult to accept the classification
of countries into five groups set forth in the Secretary-General's
study as he felt that it was not easy to make a clear distinction
between the developed of the developing countries and the
developing ones. He was of the view that countries of the
region should be classed into three categories, namely, oil
producing, developed and developing countries and that his
country should be treated as a developing country. That, how-
ever, did not mean, he clarified, that his country was unwilling
to participate in regional co-operation schemes.

The representative of the International Centre for Settle-
ment of Investment Disputes (ICSID) observed that there were
three possible approaches to the problem of protection of
investments against political risk. The first approach was
for the investor to obtain insurance, either national or
international. Even though most of the national schemes
issued insurance with the host countries's consent, in his view,
they could be objected on the ground that the capital exporting
COuntry providing such insurance to their nationals' investment
abroad would base their decisions on their own national
interest which might or might not serve the priority needs of
the host country. This objection, he said, would not apply toa .
n International scheme.
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The second approach was for the investor and the host
country to conclude an agreement spelling out the terms of
the agreement and the extent to which these terms would
be immune from governmental action. If such an agreement
contained a dispute settlement clause under the ICSID Con-
vention, permitting application of the principles of international
law, that would afford effective protection against the host
government's actions in that regard.

The third approach consisted in the conclusion of multi-
lateral or bilateral treaties to regulate foreign investments.
He pointed out that so far there was not a single multilateral
agreement although there were numerous bilateral agreements
mostly concluded with the countries of Asia and Africa.

Referring to the Secretary-General's proposals, he said
that they represented useful refinements of the international
law approach and a worthwhile programme for evolving a
requisite legal framework suited to the needs of the region.

One Delegate observed that although there had been
numerous developments in the field of international economic
relations during the last three decades leading to the proposed
establishment of a new international economic order, the role
of the AALCC in those developments had not been very
comprehensive. He believed that the AALCC could not
undertake intensive studies in this area mainly because of its
preoccupation with the Law of the Sea negotiations, but now
that the work on the Law of the Sea was nearing completion,
the AALCC should adopt a comprehensive programme of
action for the 1980s concentrated on regional economic
co-operation. Restructuring of international economic relations
was being discussed in various regional and international
forums and a growing picture was emerging on the legal
aspects of this cooperation. The AALCC should make an ex-
haustive study of these developments so as to bring the legal
aspects of these developments to the attention of the member
governments.

Expressing his approval of the proposals presented by the
Secretary-General on the new international economic order,

~
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the Delegate suggested that the AALCC should concentrate
on three aspects: namely (i) regional cooperation in industrial
matters; (ii) protection of investments and (iii) settlement of
disputes. In taking up these projects, the AALCC should not
start in vaccum but should take into account the numerous
industrial collaboration, joint venture, and technical assistance
agreements that had been concluded between the countries of
the region, evolving a comprehensive legal framework for
economic co-operation in the region. The AALCC should
undertake a study of this growing legal framework and the
practices that have been established as also the problems en-
countered in that context covering the entire region and
draw up certain conclusions. The Delegate suggested the
following procedure for the Secretariat to go about its task:
(i) on regional industrial cooperation, the Secretariat should
prepare a questionnaire to elicit the requisite information from
member governments for the eventual preparation of guiding
principles or model contract forms; (ii) Promotion of invest-
ment protection-protection of contributions to joint ventures,
sharing of technology, training of personnel, labour protection
etc. and (iii) Settlement of disputes-how joint ventures could
be related to the regional arbitral centres for dispute settlement.

Another De,legate observed that in the face of dangers in
the world economy threatening the political and economic
stability of nations, it was appropriate that the AALCC should
serve as a forum for exchange of views on regional co-operation
in the context of the new international economic order. He
endorsed the proposals of the Secretary-General for a possible
initiative in regard to regional co-operation. The Delegate was
also of the view that the new international economic order
should eventually be based on legal norms and standards
governing the behaviour of States, transnational enterprises and
other subjects of international law. Since the Declaration on
new international economic order and the Charter of the
Economic Rights and Duties of States lacked the enforceability
o.f law, his country had proposed consideration of the progres-
11Ve development and codification of the norms and principles
of.in~ernationallaw relating to global economic relations at the
thlrtleth session of the General Assembly. He expressed the
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hope that this item would be discussed in the AALCC at some
future time within the legal framework of economic Co-opera-
tion among the countries of the region.

Another Delegate welcomed the efforts of the AALCC to
contribute to the establishment of a new international economic
order. He was of the view that the Secretary-General's propo-
sals on the topic would positively assist in the establishment of
the new order. Investments must be encouraged within the
region and he considered the suggstion for umbrella agreements
for investment protection as sound and valid. The preparation
of model clauses by the AALCC for insertion in industrial
contracts would also be a positive contribution to the establish-
ment of the new order.

Yet another Delegate stated that although the new inter-
national economic order could not be realized without the
cooperation of the industrialized nations, an effort on the part
of the Third World countries on a regional basis could surely
lay the foundation of the same. Since the AALCC had already
worked on certain aspects of international economic law, he felt
convinced that regional co-operation could be achieved through
this body.

Expressing his satisfaction on the AALCC's dispute settle-
ment system and the establishment of the two regional arbi-
tration centres, he said that it should be ensured that the
procedures adopted by these centres were expeditious and sim-
ple while at the same time effective and capable of imparting
justice so that confidence was generated among the industrializ-
ed nations in those centres.

Considering regional co-operation for industrialisation as
an important component of the concept of self-reliance, the
Delegate said that the areas in which co-operation could .be
promoted should include all inputs required namely, equ~p-
ment, raw material, technology, capital and managerial sk.t11.
Since such co-operation presupposed exchange of informatIOn
between the countries of the region, arrangements for the same
should be institutionalized through the AALCC.
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Regarding co-operation in the field of investment and
industrialization in order to protect the rights as well as to
determine the obligations of the potential investor of one
country in another country of the region, the Delegate suggest-
ed that a regional "investment protection agreement." should
be drafted. Such an agreement might consider granting Most-
Favoured-Nation treatment to all signatories to the agreement
to make it more attractive for investors to operate within the
region rather than outside. In this context, the Delegate point-
ed out that presently most of the surplus capital in some of the
countries of the region was being recycled back to the adva?ced
countries. Since opportunities for investment already existed
in this region, in his view efforts should be made to redirect
a major portion of those resources to the requirements of the
developing countries.

On transfer of financial resources and technology, the
Delegate said that this involved contractual arrangements, but
most of the developing countries had little potential to develop
legal concepts suited to their interests. This was. for three
reasons: (a) an absence of institutions corresponding to the
powerful and well-funded industrialized country institutions;
(b) educational and academic dependence; and (c) t~e absence
of communication and opinion-building mechanisms. The
result was the contracts were frequently loaded against the
developing countries. In this context, he felt that there was a
need for an international body designated with the task of
providing alternative legal concepts, disseminating the relev~nt
information on international practices of industrial contractmg
and assisting in preparing guidelines, model contracts, uniform
terms and multilateral conventions.

The Delegate pointed out that industrial countries of~en
insisted on incorporating clauses in the agreements compelling
the other parties to submit to the jurisdictions. cho~en by them.
In order to meet the needs for satisfactory arbitration, a propo-
sal for setting up regional arbitration centres to serve as ~
forum to articulate developing countries' concepts was consi-
dered by UNIDO III. However, those centres could not be
brought into being on account of lack of consensus between the
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developed and developing countries. Although the AALCC's
centres were in line with the proposal before UNIDO III, these
centres should be further strengthened and possibilities should
be worked out for setting up one or two more centres in view
of their importance to the developing countries.

The Delegate proposed the setting up of a panel of legal
consultants or experts to assist the developing countries in solv-
ing disputes, in the formulation of a system of industrial deve-
lopment and technical issues involved in that context.

One of the Delegates stated that his country attached the
highest importance to foreign investments in its new economic
development programme, and had established a free trade zone
and was now negotiating bilateral investment protection agree-
ments with a number of countries. These agreements provided
guarantees for the free transfer of capital and returns, compen-
sation for losses, MFN treatment and nationalization only on
grounds of public utility subject to strict legal criteria and the
payment of prompt, effective and adequate compensation. The
agreements provided for ICSID arbitration procedure in case
of any investment dispute. The Delegate, in the light of the
above background, supported the AALCC's initiatives and its
future programme of work.

In regard to organization of future work on this topic, the
Secretary-General proposed that in accordance with the sug-
gestions made by the several delegations, appropriate inter-
sessional meetings might be convened for an in-depth study of
the proposals contained in the Secretariat papers as also the
issues raised by the delegations. This was agreed to on the
understanding that the dates and venues of such meetings
should be fixed in consultation with the interested governments.

The Ministerial Meeting on Regional Co-operation on
Industries, Kuala Lumpur, 8 to 9 December 1980

The topic "Regional Co-operation in the context of the
New International Economic Order" was further discussed at
a ministerial level meeting held in Kuala Lumpur on 8th and
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9th of December 1980 under the auspices of the Government
of Malaysia and the AALCC. The countries represented in
the meeting included Arab Republic of Egypt, Bangladesh,
Indonesia, Iran. Iraq, Democratic People's Republic of Korea,
Republic of Korea, Malaysia, Nepal, Pakistan, Philippines,
Qatar, Saudi Arabia, Singapore, Sierra Leone, Somalia, Sri
Lanka, Syria, Thailand and Turkey. The meeting was chaired
by the Right Hon'ble Dr. Mahathir Mohamad, Acting Prime
Minister of Malaysia.

The meeting proceeded to discuss a possible pattern of
regional cooperation in the economic field, particularly in
regard to industrialization on the basis of a working paper
presented by the Secretary-General of the AALCC. The parti-
cipants were agreed about the need and feasibility of promoting
co-operation between the countries of the region particularly
in the context of industrialization. They took note of the
fact that the economies of the countries of the region in many
respects were complementary as their resources, their needs and
also their technical advancement took a varied form and pattern
which was conducive to regional co-operation based on the
harnessing of their resources.

The meeting was of the view that co-operation at sub-regio-
nal level had been extremely fruitful between the countries of
ASEAN and it also took note of the recent experience in certain
sub-regional groupings in West Africa. It was felt that promo-
tion of mutual trust and confidence between the countries of the
region was a necessary sine qua non for bringing about co-opera-
tion between them. The meeting was of the view that sub-
regional co-operation on the basis of the experience of ASEAN
would be a productive method through which co-operation
could be achieved where the economic conditions made the
same feasible.

The meeting was further of the view that apart from such
sub-regional arrangements the possibility of co-operation bet-
ween the countries of the region through bilateral or tripartite
arrangements be intensified which would have as their objective
the harnessing of their resources. In this connection it was
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felt that specific projects should be examined on the basis of
their economic feasibility and the important areas where co-
operation could be brought about might include the following:

(a) Downstream activities in relation to petroleum and
gas including processing, transport and marketing;

(b) Iron and steel and non-ferrous industry;

(c) Engineering and machine tools;

(d) Energy other than petroleum such as coal; and

(e) Food and agro industries.

The major area of industrial co-operation on a regional
basis was identified as downstream petroleum development.
Apart from the ready availability of crude on a Government to
Government basis to developing countries, the petroleum and
capital from the oil rich nations could be invested in other deve-
loping member States of the AALCC which offer the ready
markets, infrastructure, labour and export marketing potential.
This would ensure that the oil rich nations maintain control of
not only their oil resources but also the downstream activities
including transportation and marketing. At the same time this
would assist the developing nations (including the least deve-
loped nations) to enjoy benefits of economic growth which
these projects would engender.

The meeting took note of the fact that a pattern of
regional co-operation had been developing during the past
decade as set out below :

(i) Loan assistance or concessionary lendings made in respect
of specific industrial ventures or for building of infrastructure
given by a State or a State agency such as a Fund or development
corporation in favour of another State or a State agency-These
arrangements generally contain favourable terms for the coun-
tries assisted and are not tied to any particular source of supply
of material or technology.

(ii) Location of industries by a developed or near developed
country in the territory of a developing country of the region at
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the invitation or encouragement given by the latter: Although
the industrial activities in these cases seem to remain solely in
the hands of the management with no technical assistance or
training programme attached, the country or countries in which
such industries have come to be located have derived subs-
tantial benefits by finding employment for their labour force
including technicians and also in contributing to the general
industrial growth of the country with consequential benefits
flowing therefrom in the shape of revenues, marketing etc.

(iii) Outright contracts for building of roads and civil works
for infrastructure and factory premises: These are mainly labour
intensive where the contractor provides the labour and in some
cases also material for outright payment under the contract.
Such contracts have provided opportunities for private sector
undertakings and commercial firms of developing countries in
new areas of activity, as also employment of surplus labour and
sources for earning of foreign exchange.

(iv) Outright contracts in regard to more sophisticated areas
of infrastructure like telephone system: Such contracts have
generally been granted in favour of companies or corporations
in developed or near developed countries of the region through
which developing countries have been able to avail of the
expertise and technical assistance from a country of the region.

(v) Contracts for erection and commissioning of plants with
an element of training programme: Such contracts are also gene-
rally with companies or corporations in the developed or near
developed countries.

(vi) Joint ventures in less sophisticated industries: These
are generally between two developing countries, one of which
is Usually a country which may be termed as developed of the
developing. Such arrangements are generally carried out as
commercial contracts between State owned corporations or
private companies. This form of co-operation has appeared to
be extremely fruitful in transferring technology in less sophisti-
cated fields which can be readily absorbed by developing coun-
t .
nes. The arrangements normally provide for employment of
lOCal personnel and include a programme of training.
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(vii) Joint ventures in more sophisticated areas: These are
comparatively few having regard to the fact that the technology
in this field is available only with Japan and a few of the coun-
tries which may be considered as near developed.

(viii) Technical assistance programmes: Even though pro-
grammes of technical assistance availed of by the countries of
the region are fairly large, most of them are offered by count-
ries outside the region.

The participants were, however, of the view that the num-
ber of projects on which co-operation had been developed on
this pattern were still comparatively limited and they needed to
be further encouraged and intensified.

Some of the participants pointed out the difficulties that
could be encountered in rapid industrialization in the countries
of the region so that they could be taken note of and solutions
found in any system of regional co-operation. These included:
(a) the quality of finished products and their marketing;
(b) lack of infrastructure and communications; (c) lack of
skilled technicians; and (d) technology. A view was also ex-
pressed that some of the developing countries might find it
difficult to absorb technology which was not appropriate. The
meeting was agreed that special consideration should be given
to the least developed countries.

The meeting was also of the view that in the programme of
regional co-operation exchange of information was a vital factor
and in this connection it was recommended that the member-
governments of the AALCC be requested to furnish to the
AALCC's Secretariat the relevant information concerning the
contracts and agreements which they had concluded including
joint venture arrangements as also their national laws and
regulations in the economic field. This would facilitate deve-
lopment of some kind of uniformity in the terms and conditions
through which co-operation could be achieved and accelerated.

The meeting also recommended t~ the member gov~rn-
ments consider the possibility of setting up sub-regional instltU-
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tions with a view to provide training facilities for personnel in
the technical and managerial fields.

The participants were of the view that the initiative taken
through the present meeting should be pursued in a suitable
manner so as to ensure fruitful and tangible outcome of the
objectives of industrial growth in the countries of the region.
In this connection the following modalities were recommended
for consideration of Governments:

(a) Formation of a nucleus or an informal group of techni-
cal experts in the legal and economic fields drawn from the
delegations of the member governments of the AALCC partici-
pating in the global negotiations whose activities could be
coordinated either through a member government or the
AALCC. The functions of this informal group which would
be open-ended might include examination of the proposals
which may be put forward in the course of the negotiations.

(b) The possibility of organizing periodic expert group
meetings to consider in detail matters concerning promotion of
bilateral or tripartite arrangements on specific projects.

(c) To convene another ministerial meeting, if possible,
within a period of six months on the pattern of the present
meeting to be hosted by another member government of the
AALCC.

The meeting recognized the need to create stable but flexi-
ble relations between the investor and the host government,
particularly where the investments were made by one develop-
ing country in another. It was also generally agreed that
investment climate could be promoted through adequate pro-
visions for the protection of investments, repatriation of capital
and profits and a procedure for settlement of disputes.

It was agreed that the meeting of officials/experts should
examine various 'umbrella' investment protection agreements
that have been concluded by governments with a view to
formulating the draft of a model agreement which could be
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considered by member governments. It was also agreed that
the expert group could also prepare draft formulations appli-
cable to certain special categories of investments, particularly
the investments made by developing countries.

The Meeting of Officials on Regional Co-operation in Industries,
Kuala Lumpur, 10 to 12 December 1980

The ministerial level meeting was followed by an official
level meeting to give in-depth consideration to certain specific
issues arising out of the decisions taken at the ministerial
meeting. These were (a) scope and content of model bilateral
umbrella agreements for protection of investments; (b) possible
formulation of principles for investment protection applicable
to certain special categories of investments, particularly the
investments made by a developing country in another deve-
loping country of the region; (c) appropriate legal framework
for bringing about economic co-operation between the countries
of the Asian-African region; and (d) special consideration to
be given to the least developed countries in the formulation of
draft instruments for regional co-operation.

The meeting was chaired by Mr. Zakaria bin Mohd.
Yatim, Solicitor-General of Malaysia and participating States
included Arab Republic of Egypt, Bangladesh, India, Indonesia,
Iran, Iraq, Democratic People's Republic of Korea, Republic
of Korea, Malaysia, Nepal, Pakistan, Philippines, Singapore,
Sierra Leone, Somalia, Sri Lanka, Syria, Thailand and Turkey.

The meeting gave consideration to the question of drawing
up of guidelines for preparation of umbrella investment pro-
tection agreements and in this connection examined the pro-
visions of the investment protection laws in various countries
and some of the bilateral agreements which had been entered
into by member States of the AALCC with the developed
countries. It was agreed that the model agreement should be
prepared on broad general terms which could be adjusted to
the needs and requirements of particular countries. It was
generally the view that investment incentives which were offered
by various countries under their laws should normally not be
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incorporated in the investment protection agreements. The
. further of the view that model agreements should

meetmg was . r bl t invest-
include certain provisions WhICh would be ap~ lca. e ~
ments by developing countries. The meetrng Ide~tIfied the
following elements for incorporation in the umbrella investment
protection agreements:

1. Definitions

(a) Investments

(b) Nationals

(c) Or any other definition or the definition of any other
term deemed appropriate between the host country
and the investing country.

2. Reception or Classification of the Investment

(a) Whether there is to be a registration of the investment.

(b) Reception by a specific authority of the host country
in order to categorise the investment as approved
projects.

(c) Reception by way of licensing.

The Promotional Aspects of the Agreement-whether a
protection is afforded to Foreign Investment

(a) Provision relating to the rule of fair and equ.itable
and a non-discriminatory treatment between. nationals
and entities of the host country and the nationals and
companies of the investing countries.

(b) A most-favoured-nation treatment.

(c) Repatriation of capital and surplus earnings, profits
etc.

(d) Exemption from customs duties and local taxes.

(e) Special conditions for sale of products.

3.
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4. A Safeguard for Foreign Investment

(a) Measu.res that are taken in the host country th t
result III the. deprivation of the investment of nationa~s
and compames of the investing country to be governed
by certain conditions.

(b) Measures taken in public interest and In accordance
with the due process of law.

(c) Measures are not discriminatory.

(d) Measures are effected with provisions for the p
of adequate and effective compensation. aymenr

5. Guarantees

!he principle of subrogation in the event that the Con-
trac~Illg Party makes payment to any of its nationals or com-
panies under a guarantee.

6. Settlement of Disputes

(a) Settlement of disputes by arbitral proceedings.

(b) The appointment of the Chairman of the Tribunal.

(c) Enforcement of awards.

7. General Provisions

(a) Amendments

(b) Duration of the Agreement

(c) Determination of the Agreement

(d) Cont!nuati?n of the investment protection for a
certain period of years after termination.

(e) Any other matter related to coming into force of the
Agreement.

The meeting also generally discussed the possible contents
of the agreement relatable to each of the above-mentioned
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elements. It requested the Secretary-General to prepare the
Draft of a Model Umbrella Agreement in the light of the
discussions held during the meeting for consideration of an
Expert Group to be convened prior to the next ministerial
meeting.

The meeting next considered the question of formulation
of principles for protection of special category of invest-
ments, particularly investments by developing countries.
Some doubts were expressed as to whether it was
necessary to formulate a set of principles apart from the
draft of the model umbrella investment protection agreement.
Some views were expressed that the investments from develop-
ing countries could be provided with incentives in the shape
of tax concessions and other benefits under national laws but
it might be difficult to draw up a separate set of principles in
regard to protection of the investments. The meeting also
discussed the question as to whether it would be appropriate
to set out principles concerning a regional standard of invest-
ment protection in the form of recommendations or a
declaration. Since different views were held by participants on
this question it was decided that the Secretary-General should
examine this matter further and place his proposals at the next
meeting of the Expert Group for consideration.

In regard to appropriate legal framework to bring about
regional co-operation it was generally agreed that it would be
difficult to have a multilateral instrument applicable to the
whole of the Asian-African region. Some of the participants
were of the view that it would be useful to prepare a model
agreement for sub-regional co-operation in the light of the
ASEAN and sub-regional groupings in West Africa. The
meeting took note of certain types of bilateral agreements and
commercial contracts which would be suitable for economic
co-operation between two or more parties on the principle of
harnessing of their resources. A view was expressed that
priority should be given to preparing a model contract for
transfer of technology to developing countries along with
~reparation of guidelines for developing countries in drafting
hcensing agreements or contracts for transfer of technology.
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It was felt that it would be extremely useful if the contracts
and joint venture agreements which had been entered into by
member States or their nationals could be collected and
information relating thereto be exchanged between member
governments. It was agreed that further consideration be
given to preparation of model contracts and agreements at the
next meeting of the Expert Group. It was also agreed that
member governments be requested to exchange a list of their
priority projects through the AALCC Secretariat in order to
facilitate bilateral consultations on economic co-operation.

,Colombo Session (1981)

Following the recommendations of the Ministerial Meeting
on Industries and the subsequent meeting of officials held in
Kuala Lumpur in December 1980, which had envisaged
bilateral investment protection agreements between the
countries of the Asian-African region for greater economic
co-operation among them, the draft of a Model Agreement was
prepared by the AALCC Secretariat. The Model Agreement
was examined by the Trade Law Sub-Committee* during the
Colombo Session of the AALCC. Its text alongwith the views
expressed thereon were as follows:

A. Draft Text of Model Agreement

Title

Agreement between the Government of.. and the
Government of for Promotion, Encouragement and
Reciprocal Protection of Investments.

• The Trade Law Sub-Committee was attended by the Delegates of the
Arab Republic of Egypt, Bangladesh, India, Indonesia. Japan, Republic
of Korea, Malaysia, Mongolia, Nepal, Nigeria, Oman, Pakistan, Sierra
Leone, Sri Lanka, Thailand, Turkey, United Arab Emirates and the
Observers from the People's Republic of China, Hague Conference o~
Private International Law, International Centre for the Settlement 0

Investment Disputes and the United Nations Commission on Interna-
tional Trade Law.
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Preamble

The Government of. and the Government of

Recognizing the need to promote wider co-operation bet-
ween the countries of the Asian-African region to accelerate
their economic growth and to encourage investments by deve-
loping countries in other developing countries of the region;

Desirous to create conditions in which investments by
each other and their nationals would be facilitated and thus
stimulate the flow of capital and technology within the region;

Have agreed as follows:

Article 1

Definitions

For the purpose of this Agreement

(a) *"Investment" means

0) direct or indirect contributions of capital, technology
and any other kind of assets invested or reinvested
in projects approved by the host government in the
field of agriculture, industry, mining, forestry, com-
munications or tourism including shares acquired in
companies engaged in such projects;

(ii) investment in the shape of assets acquired through
monies brought in or out of return on its investments

In the definition of investments a comprehensive approach has been
adopted. It may however be pointed out that in some countries
assets acquired by foreign nationals are treated on a different footing.
from investments in classified industries or projects for the purpose 01
investment protection. In the draft, investments in projects which

,are sought to be protected within the purview of the agreement have
been restricted to approved projects to conform to the national laws
and regulations of several member states.
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in the host country. Such assets shall include mov-
a?le and immovable property and any other property
rights such as mortgages, liens or pledges; shares,
stocks and debentures of companies or interest in the
property of such companies.

(iii) title to or claims of money or to any performance
under contract having an economic or financial valu .e,

(iv) ~opyri~hts, patents other industrial property rights
including technical processes or know-how, trade
marks, trade names and good will;

(v) such business concessions acquired (under a contract
~r) under a public law including concessions regard-
mg the prospecting for, or the extraction or minning
of ~~tural resources, as give to their holder a legal
position of some duration.

(b) "National" in respect of each contracting State means a
n~tur.al person :-vhois a citizen of that State under its con-
stitution or nationality law;

(c) "Companies" means
corporations, firms or associations incorporated, constitut-
~d or registered in the contracting State in accordance with
Its laws.

(d) *"State Entity" means
A government department, corporation institution or
undertakin~ wholly owned and controlled by government
and exclusively engaged in activities of a commercial or
private law nature.

(e) "Returns" means
~he amount yielded by an investment and in particular
Include profits, interests, capital gains, dividends, royalties
or fees.

!n the developing countries of Asia and Africa investments, whether
10 the shape of capital or technology, are likely to be made at times bY
State entities which cannot be appropriately brought within the ex-
panded definition of companies.
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(f) "host government" means
the government of the country in whose territory the in-
vestment is received.

Article 2

Prom tion and encouragement of investments

(i) Each Contracting Party shall take steps to promote in-
vestments in the territories of the other Contracting Party
and encourage its nationals and companies to make such
investments through offer of appropriate incentives includ-
ing tax concessions and investment guarantees wherever
possible.

(ii) Each Contracting Party shall encourage and create favour-
able conditions for the nationals, companies or State enti-
ties of the other Contracting Party to invest capital, tech-
nology and other form of assets in its territory through
according of fair and equitable treatment and ensuring
full protection and security in conformity with the provi-
sions of this agreement.

(iii) The Contracting Parties shall periodically consult among
themselves concerning investment opportunities within
the territories of each other in various sectors such as
industry, mining, communications, agriculture and forestry
where investments from one contracting State into the
other may be most beneficial in the interest of both the
parties.

Article 3

Reception of investments

(i) A State entity, company or national of a Contracting
State intending to invest or enter into collaboration
arrangements in respect of a project in the other Contract-
ing State shall submit its or his proposal to the appropriate
government department of the State where the investment
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is sought to be made. Such proposals shall be examined
expeditiously and so soon after the proposal is approved
a letter of authorisation shall be issued and the investment
shall be registered with a designated authority of the host
State.

(ii) The investment shall be received subject to terms and con-
ditions specified in the letter of authorization. Such
terms and conditions may not be altered to the prejudice
of the investor, except in circumstances where the condi-
tions are so radically altered as to justify a reappraisal.

(iii) The host government may in the interest of its economy
specify conditions concerning the marketing of products
of any industrial venture or the commodities including
minerals which are obtained through any activity in which
the investments have been made.

(iv) The host government shall offer to the investor from the
other Contracting State the most favourable terms permissi-
ble under its laws at the time when the investment is
received in the matter of tax concessions and customs
duties on importation of goods for purposes of investment.
Such incentives may be specified in the letter of authori-
sation issued for the reception of the investment which
shall not be withdrawn for a period of years or
upon adequate notice to the investor.

Article 4

Most-favoured-nation treatment

(i) Each Contracting Party shall accord in its territory to the
investments or returns of nationals, companies or Sta~e
entities of the other Contracting Party treatment that IS

not less favourable than that which it accords to the in-
vestments or returns of nationals, companies or State
entities of any third State.
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(ii) Each Contracting Party shall also ensure that the nationals,
companies or State entities of the other Contracting Party
are accorded treatment not less favourable than it accords
to the nationals or companies or State entities of any third
State in regard to the management, use, enjoyment or
disposal of their investments including management and
control over business activities and other ancilliary func-
tions in respect of the investment.

Provided however that neither Contracting Party shall be
obliged to extend to the nationals or companies or State
entities of the other, the benefit of any treatment, prefe-
rence or privilege which may be accorded to any other
State or its nationals by virtue of the formation of a cus-
toms union, a free trade area or any other similar arrange-
ment to which such a State may be a party.

Article 5

*National standard of treatment

Each of the Contracting Parties shall endeavour to extend
to the nationals, companies or State entities of the other Con-
tracting Party the same standard of treatment as it accords
to its own nationals and companies in regard to the manage-
ment, control, use, enjoyment and disposal in relation to
investments which have been received in its territory; and for
this purpose the Contracting States shall initiate appropriate
legislative and administrative measures within a period of
............... from the date of conclusion of this agreement.

• In several countries in the Asian-African region the conditions of invest-
ment by foreign nationals differ from those applicable to investments by
their nationals. It would be desirable if national standard of treatment
could be accorded to those categories of foreign investments which have
been permitted by the host government from other developing countries
of the region. In order to effectuate this certain amendments in local
legislation may be necessary.
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Article 6

Repatriation of investments and returns

Each Contracting Party shall ensure that the nationals,
companies or State entities of the other Contracting Party are
allowed full freedom and facilities in the matter of repatriation
of capital and return on its investments including fees, emolu-
ments and earnings accruing from or in relation to such invest-
ments subject however to the right of the Contracting State to
impose reasonable restrictions for temporary periods to meet
exceptional financial or economic situations.

Article 7

Nationalization or expropriation

(i) Investments of nationals, companies or State entities of
either Contracting Party shall not be nationalized, expro-
priated or subjected to measures having effect equivalent
to nationalization or expropriation in the territory of the
other Contracting Party except for a public purpose related
to the national interest of the expropriating party and
against prompt, adequate and effective compensation pro-
vided that such measures are taken on a non-discrimi-
natory basis and in accordance with law.

(ii) Such compensation shall be determined on equitable
principles taking into account inter alia the capital inv~st-
ed, depreciation, return from investments already re~atnat-
ed and other relevant factors which shall be subject to
review by an independent judicial or administrative tr.ibu-
nal or authority. The compensation as finally determmed
shall be promptly paid and allowed to be repatriated.

(iii) Where a Contracting Party expropriates the assets of a
company which is incorporated or constituted ~nder the
law in force in its territory and in which natIOnals or
companies or State entities of the other Contractins part~
own shares, it shall ensure that prompt, adequate an
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effective compensation is received and allowed to be
repatriated in respect of such investments.

Article 8

(i) Nationals, companies or State entities of one Contracting
Party whose investments in the territory of another Con-
tracting Party suffer losses owing to war or other armed
conflict, revolution, a state of national emergency, revolt,
insurrection or riot in the territory of the latter Contract-
ing Party, shall be accorded by that Contracting Party
treatment regarding restitution, indemnification, compen-
sation or other settlement, no less favourable than that
which it accords to its own nationals or companies or to
nationals or companies of any third State.

(ii) Without prejudice to paragraph (1) of this Article,
nationals and companies of one Contracting Party who in
any of the situations referred to in paragraph (i) suffer
losses in the territory of another Contracting Party result-
ing from:

(a) requisitioning of their property by its forces or autho-
rities;

(b) destruction of their property by its forces or autho-
rities which was not caused in combat action or was
not required by the necessity of the situation;

shall be accorded restitution or adequate compensation and
the resulting payments shall be allowed to be repatriated.

Article 9

Settlement of disputes

Each Contracting Party shall consent to submit any dis-
putes or differences that may arise out of or in relation to
investments made by a national, company or a State entity of
the other Contracting Party to conciliation or arbitration in
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accordance with the provisions of the Convention on the Settle-
ment of Investment Disputes between States and Nationals of
other States 1965 at the request of such national, company or
State entity.

Alternative

Each Contracting State shall consent to submit any dis-
putes and differences that may arise out of or in relation to any
investment made by a national, company or State entity of the
other Contracting State for settlement by arbitration under the
UNCITRAL Rules 1976.

Article 10

(i) Disputes or differences between the Contracting Parties
concerning the interpretation or application of this agree-
ment shall be settled through negotiations.

(ii) If such disputes and differences cannot thus be settled it
shall upon request of a Contracting Party be submitted to
an arbitral tribunal to be composed of three members.
Each Contracting Party shall nominate one member of the
tribunal and the third member shall be appointed jointly
by agreement between the parties failing which by the
President of the International Bank for Reconstruction and
Development at Washington/President of the International
Court of Justice a t The Hague.

Article 11

Subrogation

If either Contracting Party makes payment under an
indemnity it has given in respect of an investment or any part
thereof in the territory of the other Contracting Party, the
latter Contracting Party shall recognize:

(a) the assignment, whether under the law or pursuant to a
legal transaction, of any right or claim from the party
indemnified to the former Contracting Party or its desig-
nated Agency; and
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(b) that the former Contracting Party or its designated Agency
is entitled by virtue of subrogation to exercise the rights
and enforce the claims of such a party.

Article 12

Application of the agreement

The provisions of this Agreement shall apply to invest-
ments made after the coming into force of this Agreement and
the investments previously made which are approved and
registered by the host government within a period of twelve
months from the date of entry into force of this Agreement.

Article 13

Entry into force

This Agreement shall enter into force upon signature.

Article 14

Duration and termination

This Agreement shall remain in force for a period of ten
years. Thereafter it shall continue in force until the expiration
of twelve months from any date on which either Contracting
Party shall have given written notice of termination to the
other. Provided that in respect of investments made whilst the
Agreement is in force, its provisions shall continue in effect
with respect to such investments for a period of ten years after
the date of termination.

B. Views Expressed by the Trade Law Sub-Committee

Article 1 " Definitions

(a) Definition of 'investment'-It was generally agreed
the definition as set out in the model Agreement
inappropriate as it combined the concept of 'investment'

that
was

with
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the notion of 'approval'. The requirement of 'approval'
should be delinked from the definition of 'investment'. The
Sub-Committee suggested that the Secretariat may consider
modelling its definition on the basis of proposals set out
below:

Model A

"Investment" means every kind of asset and in particular,
though not exclusively, includes :-

(i) movable and immovable property and any other
property rights such as mortgages, liens or pledges;

(ii) shares, stocks and debentures of companies or interests
in the property of such companies;

(iii) claims to money or to any performance under contract
having a financial value;

(iv) copyrights, industrial property rights (such as patents
for inventions, trade-marks, industrial designs), know-
how, trade names and goodwill; and

(v) business concessions conferred by law or under con-
tract including concessions to search for, cultivate,
extract or exploit natural resources".

Model B

"Investment" includes every kind of asset including :-

(a) shares, other types of holdings of companies;

(b) claims to any performance under any contract having
financial value and claims to money;

(c) rights with respect to movable and immovable
property;

(d) patents and inventions, rights with regard to trade-
marks, labels and any other industrial property; and

(e) concessionary rights including exploration and exploi-
tation of natural resources".
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(b) Definition of 'National'-It was suggested to amend
the definition of 'national' so as to make it also applicable to
countries not having the concept of citizenship.

(c) Definition of+Companies'r-I: was suggested that 'fir~s'
be replaced by 'partnerships' and to dispense with the require-
ment of registration of companies.

(d) Definition o!,State entity'-It was suggested to replace
the term 'Government Department' by 'State Department' as
the former expression could imply Central Government. It
was also suggested to delete the word 'exclusively' and 'or
private law' from the text of the definition.

(e) Definition of 'returns'-It was suggested that the
words "amount yielded by the investment and in particular
include" may be deleted.

(f) Definition of 'Host Government'-This was, gene~al~y
acceptable subject to the substitution of the word made In
place of 'received'.

Article 2 : Promotion and encouragement of investments

It was noted that Article 2 provides for favourable treat-
ment, Article 4 provides for most-favoured-nation treatm~nt
and Article 5 provides national treatment. The suggestion
was made that Article 2 should be suitably amended vis-a-vis
Articles 4 and 5 so that the various standards provided by the
Model Agreement could be easily identified.

Article 3 : Reception of investments

It was generally agreed to delete paragraphs 3 and 4 as the
limitations and restrictions which these paragraphs contem-
plated could be set out in the letter of authorization.. The
view was expressed that there may be investments which do
not require approval or registration. Hence, this article should
refer only to admission of investments by the host country.
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Article 4 : Most-favoured-nation treatment

It was recognized that this provision posed a difficult
problem. On the one hand, co-operation between developing
countries might imply, under the traditional approach, the
inclusion of a MFN clause in bilateral treaties. It was noted,
however, that a large number of developing countries in the
AALCC region have already concluded investment protection
treaties (mostly with industrialized countries) which grant the
investor a greater degree of protection than that provided
by the Draft Model Agreement. For these countries, the
inclusion of Article 4 in the Model Agreement would appear
to make that Agreement illusory since every new treaty partner
would be entitled to demand the treatment accorded by the
earlier treaties with industrialized countries. It was further
recognized that the seriousness of this unintended effect of
Article 4 would depend on the extent to which the Draft Model
Agreement would differ in substance from the past bilateral
investment protection treaties. A view was expressed that the
MFN clause should be available on the basis of reciprocity.

Article 5 : N ational standard of treatment

Article 5 obliged the contracting States to enact appro-
priate legislative and administrative measures so as to extend
to the investors national standard of treatment. Since Article 2
already covered this obligation it was felt that this obligation
should not find place in Article 5.

Article 6 : Repatriation of investment and returns

Article 6 assures full freedom in the matter of repatriation
of capital and returns on investments. It was pointed out in
this connection that since in actual practice States permit
repatriation of capital and returns on investments upto a
specified limit, would it not be appropriate to set a standard
in this regard. It was also suggested that some of the returns
out of investments could be re-invested so as to accelerate
industrial development. Another question posed was wbether
repatriation of capital or returns should be allowed only to
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the country of the nationality of the investor or could it also
be to a third country. One view was that ordinarily repatria-
tion should be allowed only to the country of the nationality
of the investor. Another view was that since the Model
Agreement covered only investments between developing
countries inter se, repatriation of capital and returns to a third
developing country should not be excluded.

Further, Article 6 permitted the host country to curtail the
'freedom of repatriation' for temporary periods to meet excep-
tional financial or economic contingencies. The view was
expressed that the exceptional situations necessitating the host
State to curtail this freedom should be framed in terms of an
acceptable standard, for example, the standards set in the IMF
Charter.

Article 7 : Nationalization or expropriation

There was a suggestion regarding the advisability of using
one word in the title in place of two. However, it was also
observed that the interjection of the word 'or' in between the
two words-achieves the same objective.

The principal issues identified under this article were the
following:

(a) the respective advantages and disadvantages of the use of
broad general language as in Article 7 (I) or a more detail-
ed definition of the conditions under which nationalization
or expropriation could occur;

the question whether the provisions of Article 7 (ii) would
be any more acceptable to capital exporting developing
countries than to the industrialized countries which had
rejected them in the North-South' discussions, and if
compensation should be general or whether the amount
should become ascertainable by reference to specific
standards; and

(b)

(c) the question of setting forth guidelines in Article 7 (iii) for
determining the compensation payable to the shareholders
of a company in the event of its nationalization.
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Article 8

This article was generally acceptable. It was noted that
this article did not have a heading unlike the other articles,
hence it was suggested that a heading should be given to this
Article.

Articles 9 & 10 : Settlement of disputes

Consideration was given as to the desirability of preceding
these two articles by a separate new article which would state
explicitly that the parties to disputes either under Article 9 or
Article 10 could agree to conciliation under the UNClTRAL
Conciliation Rules 1980 prior to invoking the respective arbi-
tration provisions of Articles 9 and 10. The view was also
expressed that such a provision was especially appropriate for
disputes between Contracting States and might be inserted in
Article 10.

With respect. to Article 9 it was suggested that parties
might be given three choices of forum for arbitration. If both
the host State and the national State of the investor are parties
to the 1965 Convention on the Settlement of Investment
Disputes, the first paragraph of Article 9 would provide the
appropriate solution. If neither State is a party to that
Convention, the second paragraph entitled 'Alternative' would
be appropriate. If one of the States concerned is but that
other is not a party to the 1965 Convention, parties to the
dispute might be given the option of either the UNCITRAL
Arbitral Rules or the 'Additional Facility Rules' of ICSID
which provide an institutional framework for this kind of
situation.

With respect to Article 10, various alternatives were explo-
red as to the appointing authority in the event of failure of the
parties to agree on the third member of the arbitral tribunal.
There was also discussion of the rules which would govern the
procedure. It was felt that these might be left to be decided
by the arbitral tribunal or be set forth in some detail in the
Model Agreement as has been done in the standard text of
investment protection agreement used by Sri Lanka.
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Article 11 : Subrogation

It was agreed to delete from sub-paragraph (a) the follow-
ing wording "whether under the law of or pursuant to a legal
transaction" as it made the text vague.

Article 12: Application of the agreement

It was felt that this article which deals with the application
of the Agreemen t was misplaced and should be located to" ards
the beginning of the text.

As presently worded, Article 12 was designed to have both
retrospective and prospective application. The view was
expressed that the agreement should have prospective appli-
cation only. However, if it was to have retrospective appli-
cation as weIl, a schedule listing the existing investments to
which the protection of the agreement would be available might
be annexed to the Agreement.

Article 13 : Entry into force

The main issued discusse concerning this article was
whether the Agreement should enter into force upon signature
or by exchange of instruments of ratification. One view was
that since exchange of ratifications usualIy takes a long time,
the Agreement should come into effect on a signature, at least
provisionally. Another view was that since in certain countries,
compliance with the constitutional requirements was a condition
precedent to enforcing such an Agreement, it was appropriate
to provide that it would enter into force upon exchange of
instruments of ratification. It was agreed that the Agreement
should provide for both the alternatives.

Article 14 : Duration and termination

Ten years was considered too long a period for the Agree-
ment. It was suggested that this be reduced to five years.
Similarly, in respect of investments made during the subsistence
of the Agreement, it was felt that these should be governed by
the Agreement only for the duration of the remaining period of
the Agreement.
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Other suggestions

Other suggestions put forward were to the effect that the
Agreement should provide for the right of the national com-
panies to have access to the Courts of the Contracting States;
entry of nationals of Contracting States in the context of
approved investments; a provision on applicable law; a defini-
tion of 'territory'. A suggestion was also made that an attes-
tation clause may be provided in the Model Draft.

As the Delegates did not have sufficient time to study the
document and consult the concerned authorities of their govern-
ments, it was decided that detailed and considered suggestions
would be sent to the Secretariat later which will also be taken
into consideration in the preparation of the revised draft for
further examination.
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