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The Asian Legal Consultative Committee, as it was
originally called, was constituted in November 1956 by the
Governments of Burma, Ceylon, India, Indonesia, Iraq, Japan
and Syria to serve as an advisory body of legal experts and to
3y s ; A facilitate and foster exchange of views and information on legal

(3) Summary Record of Discussions on the matters of common concern among the member governments.

Law relating to Human Environment 172 In response to a suggestion made by the then Prime Minister of

_ : India, the late Jawaharlal Nehru, which was accepted by all the

VI. TRADE LAW MATTERS 179 then participating governments, the Committee’s name was

changed to that of Asian-African Legal Consultative Committee

as from the year 1958, so as to include participation of countries

in the African continent. The present membership* of the
Committee is as follows :-

Full Members -~ Arab Republic of Egypt, Bangladesh,
Democratic People’s Republic of Korea, The Gambia, Ghana,
India, Indonesia, Iran, Iraq, Japan, Jordan, Kenya, Kuwait,
Libya, Malaysia, Mauritius, Nepal, Nigeria, Oman, Pakistan,
Philippines, Qatar, Republic of Korea, Sierra Leone, Singapore,
Somalia, Sri Lanka, Syrian Arab Republic, Tanzania, Thailand,
Turkey and Yemen Arab Republic.

Associate Members :— Botswana and Saudi Arabia.

The Committee is governed in all matters by its Statutes
and Statutory Rules. Its functions as set out in Article 3 of its
Statutes are :~

“(a) To examine questions that are under consideration
by the International Law Commission and to
arrange for the views of the Committee to be
placed before the said Commission ; to consider

RN
1 _ *September 1976

i




2

the reports of the Commission and to make
recommendations thereon to the governments of
the participating countries ;

(b) to consider legal problems that may be referred to
the Committee by any of the participating countries
and to make such recommendations to governments
as may be thought fit ;

(c) to exchange views and information on legal matters
of common concern and to make recommendations
thereon, if deemed necessary ; and

(d) to communicate with the consent of the govern-
ments of the participating countries the points of
view of the Committee on international legal
problems referred to it, to the United Nations,
other institutions and international organisations.”

The Committee meets once annually by rotation in the
various members States. Its first session was held in New Delhi
(1957), second in Cairo (1958), third in Colombo (1960), fourth
in Tokyo (1961), fifth in Rangoon (1962), sixth in Cairo (1964),
seventh in Baghdad (1965), eighth in Bangkok (1966), ninth in
New Delhi (1967), tenth in Karachi (1969), eleventh in Accra
(1970), twelfth in Colombo (1971), thirteenth in Lagos (1972),
fourteenth in New Delhi (1973), fifteenth in Tokyo (1974) and
the sixteenth in Tehran from 26th January to 2nd February
1975.

Office-bearers of the Committee and its Secrefariat

During the sixteenth session of the Committee held in
Tehran, the Committee elected H.E. Dr. Ezzedin Kazemi,
Leader of the Delegation of Iran, and Mr. S.K.O’Brien Coker,
Leader of the Delegation of the Gambia, respectively as the
President and Vice-President of the Committee for the year
1975-76. The Secretary-General of the Committee, Mr. B. Sen

was unanimously re-elected for a further term of three years
commencing April 1975.
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The Committee maintains its permanent Secretariat in
New Delhi (India) for day-to-day work and for implementation
of the decisions taken by the Committee at its sessions. The
Committee functions in all matters through its Secretary-
General who acts in consultation with the Liaison Officers
appointed by each of the participating Governments.

Co-operation with other organisations

The Committee maintains close relations with the United
Nations, some of its organs, such as the International Law
Commission, the International Court of Justice, the U.N. High
Commissioner for Refugees (UNHCR), the U.N. Conference
on Trade and Development (UNCTAD), the U.N. Commission
on International Trade Law (UNCITRAL), and the Food and
Agriculture Organisation (FAO) ; the Organisation of African
Unity (OAU), the League of Arab States, the International
Institute for the Unification of Private Law (UNIDROIT), the
Hague Conference on Private International Law, and the
Commonwealth Secretariat. The Committee has been co-
operating with the United Nations in its Programme of Asssist-
ance in the Teaching, Study, Dissemination and Wider Appre-
ciation of International Law and as part of that programme it
has sponsored a training scheme which may be availed of by
officials of Asian and African governments.

The Committee is empowered under its Statutory Rules to
admit at its sessions Observers from international and regional
inter-governmental organisations. The International Law Com-
mission is usually represented at the Committee’s sessions by its
President or one of the members of the Commission. The
U.N. Secretary-General has also been represented at various
Sessions of the Committee.

The Committee sends Observers to the sessions of the
{?(:;mational Law Commission in response to a standing invita-
ik €xtended to .it by the Commission. The United Nations
CODVCSkthC COr_nmlttee to be represented to all the conferences
mit‘eoe €d by it for consideration of legal matters. The' Com-
. ~© Was represented at the U.N. Conferences of Plenipoten-

Yies on Diplomatic Relations and the Law of Treaties. The

.
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Committee has been invited to be represented in the sessions of
the Third Law of the Sea Conference. The Committee is also
invited to be represented at the meetings of the UNCTAD,
UNCITRAL and various inter-governmental organisations
concerned in the field of law.

Immunities and privileges

The Committee, the representatives of the member States
participating in its sessions, the Secretary-General of the Com-
mittee and the members of the Secretariat are accorded certain
immunities and privileges in accordance with the provisions of
the Committee’s Articles on Immunities and Privileges.

Membership and procedure

The membership of this Committee which falls into two
categories, namely, Full Members and Associate Members, is
open to Asian and African governments who accept the Statutes
and Statutory Rules of the Committee. The procedure for
membership as indicated in the Statutory Rules is for a govern-
ment to address a note to the Secretary-General of the Com-
mittee stating its acceptance of the Statutes and Statutory Rules.
Associate Members do not have a voice in the management of
the organisation but they can fully participate in the discussions
in the Committee and are entitled to receive all documentation.

Financial obligations

Each member government contributes towards the expenses
of the Secretariat, whilst a part of the expenses for holding of
the sessions is borne by the country in which the session is held.
The contribution of each member country at present varies
between £ 1,100 (sterling) and £ 3,000 (sterling) per annum
depending upon the size and national income of the country.
Associate members, however, pay a fixed contribution of
approximately £ 550 (sterling) per annum.

Resume of work done by the Committee

. During the past nineteen years of its existence the Com-
mittee has had to concern itself with all the three types of

J

i i of its
activities envisaged in clauses (), (b) and (f:) of t,;xrilceller e3 il
ination of questions tha
tutes, namely, exam . th L
Stz:1sider’ation by the International Law Commission, constldtzlrn 4
i'(:m of legal problems referred by member governments
clonsideration of legal matters of common concern.

The topics which the Committee has considt?red z.md c:jn
hich it has been able to make recommendations m.:lu.e
‘v:/Diplomatic Immunities and Privileges’];, “S;z'a.tt.c Ir?,?l;l:g)iltii
i tions’’, ‘‘Extradition
ect of Commercial Transac ' : . itive
r(?f"t%nders” «Status of Aliens”, “Dual or multiple Natlc;{nahty £
3 H L4 1] nl-
i ts”. “Arbitral Procedure”, “Recogn
«Legality of Nuclear Tests”, . . :
tiong and Enforcement of Foreign Judg.ements in Matrlsmonil:el
Cases”, “Reciprocal Enforcement of Foreign Judgen;nent(s:,. .Tr\; ol
, i f Evidence both m Civi
f Process and Recording o . ; Bes
c(,Zriminal Cases”, “Legal Aid”, «Relief against Double Taxat'lon. ;
“the 1966 Judgements of the International Cour.t c,>,f Justice 1n
South West Africa Cases” and the “Law of Treaties™.

The Committee had also finalised its r_ecommenfia'u?]n?d0_1111
the subject of “Rights of Refugees” at its e1ghth session e; er; -
Bangkok (1966), but at the request of one of its meml?er go B
ments, it had decided to reconsider 1ts reco'mmendz_ltlons 11;
light of new developments in the field of mternatlona!dre utgzi
law. The subject was accordingly given furtl.ler consideratl
by the Committee at its tenth and eleventh sessions.

The subjects on which the Commit_tee has mac?:e ic;n::i—_
erable progress are the ‘‘Law of Internatlopal RIV‘CI'S : n 1
national Sale of Goods and related topics”’, ‘Intt?rnatlon.a
Commercial Arbitration”, and the “‘Law of the Sea with partic-
ular reference to the peaceful uses of the sea-!)eq a.nd. ths oc;?]n
floor lying beyond the limits of national .Junsdlct.lon ] e
Committee at its eleventh session had decided to include the
Law of the Sca and the Sea-Bed as a priority item on the agenda
of its twelfth session having regard to the recent developments
in the field and the proposal for convening a U.N. Confert?nce
of Plenipotentiaries to consider various aspects of this subject.
I view of the paramount importance of the problems concern-
g the Law of the Sea to the countries of the Asian-African




6

region, it was also decided to invite all such countries to partic-
ipate in the discussions on the subject at the twelfth session.
Thereafter, the subject was further considered on a priority
basis at the thirteenth, fourteenth and fifteenth sessions of the
Committee respectively held in Lagos (1972), New Delhi (1973),
Tokyo (1974) and Tehran (1975) and almost all the countries of
the Asian African region were invited to join in the deliberations
on the subject at those sessions. The main object underlying the
Committee’s taking up the subject of the Law of the Sea has
been to provide a forum for mutual consultations and discussions
among the Asian and African governments and to assist them in
making concerted and systematic preparations so as to be able

to project a common stand point at the Third Law of the Sea
Conference.

The Committee at its fourteenth session also took up the
question of Organisation of Legal Advisory Services in Foreign
Offices and for an exchange of views and information on this
subject between the participating countries.

Some of the other topics which are pending consideration
of the Committee include ‘Diplomatic Protection and State
Responsibility’, ‘State Succession’, ‘International Legislation on
Shipping’ and ‘Protection and Inviolability of Diplomatic Agents
and other persons entitled to special protection under Interna-
tional Law. The last mentioned topic was placed on the
agenda of the fourteenth session, but at the suggestion of some

of the delegations this matter was deferred for consideration at
some future session of the Committee,

Publications of the Committee

The full reports, including the verbatim record of discuss-
ions in the Committee and its Sub-Committees, together with
the recommendations, are made available to the governments of
the member States of the Committee. The Committee, however,
brings out regularly shorter reports on its sessions for general

cirCL.llation and sale. The Committee has also brought out five
special reports on the following subjects :-

l.  The Legality of Nuclear Tests.

:

2. Reciprocal Enforcement of. Foreign. Judgements,
" Service of Process and Recording of Evidence.

3. The Rights of Refugees.

4. Relief against Double Taxation and Fiscal Evasion ;

and

5. The South West Africa Cases.

The Secretariat of the Committee publsished irlxthlil?coa
i ituti f African States Wl -
iJation of the Constitutions 0 ' :
fr(r):;ﬁ;t of Oceana Publications Inc., Néw St{ct)rltc nfi?l:;ialn
ilati io
ht out a compilation of the Constitutior
gatl:lite: ri(r)lugthe year 1968. The proposed publications of the

Committee include following :—

(1) Digest of importal?t decisions 'of thc.municit;')alacl:ci:r;si
of Asian and African countries on international leg
questions.

(2) Digest of Treaties and Conchtions rfegistcrcgf\;lcletll:l
the U.N. Secretariat to which an Asian OI AIr
State is a party.

(3) Foreign Invcstment.Laws and Regulations of Asian

and African Countries.

(4) Laws and Regulations relating to (?ontrol of Fmport
and Export Trade in Asian and African countries.

(5) Laws and Regulations rclating to control of Industry
in Asian and African countries.
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Il. BUREAU OF THE CONFERENCE

President
7 H.E. Dr. Ezzedin Kazemi (Iran)

Vice-Presiq,
Sident Mr. SK. O’ Brien Coker (The Gambija)

Secretary-GeneraI Mr. B. Sen

Deputy Secretary-

Generql
Mr. K. Furusawa

Sub-Committee of the Whole on the
Law of the Sea

Chai,
airman Hon. Mr., E.N. Moore (Ghana)

R
apporteur Dr. S.p. Jagota (India)

Sub-Committee on the Trade Law Subjects

Chairman H.E. Mr. Hussain Mohamed Zaki
Rapporteyr il
Mr. Abdul Azjz bin Mohamed
(Malaysia)

DELEGATES OF PARTICIPATING
COUNTRIES AND OBSERVERS
ATTENDING THE
SIXTEENTH SESSION

A. DELEGATIONS OF MEMBER AND ASSOCIATE
MEMBER GOVERNMENTS

THE ARAB REPUBLIC OF EGYPT

Member H.E. Mr. Gamal Sadek El-Marsafawy,
(Leader of Delegation) President of the Cour de Cassation

H.E. Mr. Hussein Zaki
President,
Court of Appeal of Cairo

Alternate Member

Adviser H.E. Mr. Mohamed M. Hassan
Counsellor in the State Council

Adviser Mr. Ibrahim Youssri
Counsellor,
Ministry of Foreign Affairs

Adviser Mr. Amr Mohamed Abbas Zaki
First Secretary,
Embassy of the
Arab Republic of Egypt in Tehran

BANGLADESH

Member H.E. Mr. Faqueer Shahabuddin Ahmad
(Leader of Delegation) Attorney-General

&
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Mr. W.W.K. Vanderpuye

Alternate Member Mr. Mohammed Habib Rahman Alternate Member

Adviser Mr. Kim Song Mun 8 siciser hcdr. Pr:ﬁ(aSh Shah
Specialist ounsellol,
1 n Tehran
Ministry of Foreign Affairs Embassy of India 1
Adviser Mr. Jang Mun Son Adviser Mr. G.S. Raju Ao
Specialist, Assistant Legal ACY Aﬁ‘a'rs
Ministry of Foreign Affairs Ministry of External Aflal
| Adviser Mr. Kim Chang Guk
Specialist, INDONESIA
, Ministry of Foreign Affairs o H.E. Mr. Suffri Jusuf =i
| _ : f the Legal Directoraie,
‘\~ { FETa K, Seng HaaRok fader of fiautiof) gﬁi::mem of Foreign Affairs
I ‘ Specialist,
H Ministry of Foreign Affairs B ite Mcmber Dr. Hasjim Djalal
\ Minister Counsellor,_ -
4 iy Embassy of Indonesia 10 Singapore
' Member The Hon. Mr. E.N. Moore

Adviser

Secretary,
Ministry of Law and
Parliamentary Affairs

Supervising Director,
Legal Department, _
Ministry of Foreign Affairs

Mr. C.K.A. Anson

Mr. Harunur Rashid Adviser Senior State Attorney

Legal Adviser/Director General,

Ministry of Foreign Affairs 4 Mr. G. Nikoi

et Senior State Attorney
DEMOCRATIC PEOPLE’S
REPUBLIC OF KOREA
Member H.E. Mr. O. Man Sok RS
.E. Mr. O. Man So .

(Leader of Delegation) Adviser, Member The Hon. Mr. Niren R

Alternate Member

(Leader of Delegation) Commissioner for Justice and

Ministry of Foreign Affairs

Mr. Jo Myong Hwang
Deputy Director,
Ministry of Foreign Affairs

Attorney-General

(Leader of Delegation)

Alternate Member

Adviser

| .

Attorney-General

Dr. S.P. Jagota _
Joint Secretary & Legal A.dv1ser,
Ministry of External Affairs

Mr. Bagus Soegito Ly
Embassy of Indonesia 11 Tehran




Adviser

Adviser

Adviser

IRAN

Member
(Leader of Delegation)

Alternate Member

Alternate Member

Alternate Member

Alternate Member

Adviser

Adviser
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Prof. Dr. Sudargo Gautama
Faculty of Law,

University of Indonesia and
University of Padjadjaran

Mr. Witjakasana Soegarda
Legal Directorate,
Department of Foreign Affairs

Mr. Susanto Ismodirdjo
Embassy of Indonesia in Tehran

H.E. Dr. Ezzedin Kazemi
Head of Legal Department,
Ministry of Foreign Affairs

Mr. Morteza Mohseni
Director-General,

Research and Studies Department,
Ministry of Justice

Mr. Mohamed-Amine Kardan
Legal Department,
Ministry of Foreign Affairs

Mr. Hadi Sadeghi
Legal Department,
Ministry of Foreign Affairs

Mr. Hormoz Shah-Panahi
Imperial Embassy of Iran in New Delhi

Mr. Mohammed Ali Movahad
Senior Legal Adviser to the
National Iranian Oil Company

Mr. Mansoor Saghri
Professor at the
University of Tehran

Adviser

IRAQ

Member _
(Leader of Delegation)

Alternate Member

Alternate Member

Adviser

Adviser

Adviser

Adviser

JAPAN

Member

13

Mr. Jamshid Momtaz
Assistant Professor,
University of Tehran

H.E. Mr. Madhat Ibraheem Jumah
Ambassador to Iran

Dr. Riad Al-Quissi .
Ministry of Foreign Affairs

Dr. Akram Al-Witri
Senior Legal Adviser,
Ministry of Justice

Mrs. Nimat Al-Nakib
Legal Adviser,
Iraq National 0il Co.

Mr. Abdul Halim Abdul Hameed Jawad

Legal Adviser, _
Iraq Ports Administration

Dr. Thabit Bakr N. al-Farisi

Legal Adviser,
Ministry of Economics

Dr. Basim al-Ani
Fishery Expert,
Ministry of Agriculture and

Agrarian Reform

H_.E. Dr. Michitoshi Takahashi

(Leader of Delegation)

Special Adviser

H.E. Mr. Motoo Ogiso
Ambassador at the Foreign Office
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Alternate Member Dr. Shigeru Oda
Professor,
Tohoku University

Adviser Mr. Akira Takakuwa
Counsellor,
Civil Affairs Bureau,
Ministry of Justice

Adviser Mr. Akira Sugino
First Secretary,
Embassy of Japan in New Delhi

Adviser Mr. Tadayuki Sugimoto
Officer, Legal Affairs Division,

Treaties Bureau,
Ministry of Foreign Affairs

JORDAN

Member Hon. Mr. Adel Medanat
(Leader of Delegation) Judge

Alternate Member Hon. Mr. Fayez Mobayezin

Judge
KENYA Not Represented
KUWAIT
Member Mr. Mohamed Abu El-Hassan

(Leader of Delegation) Embassy of Kuwait in Tehran

MALAYSIA

Member Tan Sri Dato Haji Mohd. Salleh
(Leader of Delegation) bin Abas

Solicitor-General of Malaysia
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Alternate Member Mr. Lal Chand Vohrah
Senior Federal Counsel,
Attorney General’s Chambers

Adviser Mr. Abdul Aziz bin Mohamed
Assistant Parliamentary Draftsman,
Attorney General’s Chambers

NEPAL

Member Mr. Churamani Raj Sinha Malla

(Leader of Delegation) Secretary, !
Ministry of Law and Justice

Alternate Member Dr. Nidhendra Raj Sharma
Acting Joint Secretary,
Ministry of Commerce

NIGERIA

Member Mr. Howard Fynn David-West

(Leader of Delegation) Legal Adviser

Alternate Member Miss Margaret Aguta
Senijor State Counsel

Adviser Mr. Thompson I. Adesalu
Senior State Counsel

Adviser Mr. Mark N. Eze '
Nigerian High Commission in
New Delhi

PAKISTAN

Member Mr. A.G. Chaudhary

(Leader of Delegation) Legal Adviser/Joint Secretary,
Ministry of Foreign Affairs

Alternate Member Mr. Shahid Rabhman
Second Secretary,
Ministry of Foreign Affairs

.
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PHILIPPINES

Member H.E. Mr. Alejandro D. Yango
(Leader of Delegation) Ambassador,

Deputy Permanent Representative of the

Philippines to the United Nations

Alternate Member Mr. Juan A. Ona
Charge d’ Affaires a.i.,

Embassy of the Philippines in Tehran

REPUBLIC OF KOREA

Member Mr. Won Ho Lee
(Leader of Delegation) Minister,
Embassy of the
Republic of Korea in New Delhi

Alternate Member Mr. Dong Yoon Lee
Counsellor,
Embassy of the

Republic of Korea in New Delhi

Adviser Mr. Suk Woo Kim
Treaties Bureau,
Ministry of Foreign Affairs

SIERRA LEONE

Member The Hon. Mr. Nathaniel Abioseh
(Leader of Delegation) Palmerston Buck

Attorney General and

Minister of Justice

Alternate Member Mr. P.P.C. Boston

Principal State Counsel

SINGAPORE

Member Mr. Boon Kong Lawrence Ang
(Leader of Delegation) State Counsel and

Deputy Public Prosecutor

SRI LANKA

Member
(Leader of Delegation)

Alternate Member

SYRIA

Member
(Leader of Delegation)

TANZANIA

Member
(Leader of Delegation)

Alternate Member

THAILAND

Member
(Leader of Delegation)

Alternate Member

Adviser

THE GAMBIA

M embe r

(Leader of Delegation) Solicitor-General
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Hon. Mr. Rajah S. Wanasundera
Acting Attorney-General

Mr. Priyalal H. Kurukulasuriya
Assistant Legal Adviser,
Ministry of Defence &

Foreign Affairs

H.E. Mr. Ali Mouhsen Zeifa
Ambassador of Syria to Iran

Mr. Elli E.E. Mtango
Embassy of Tanzania in Peking

Mr. S.A. Mbenna
High Commission of Tanzania in
New Delhi

H.E. Dr. Arun Panupong
Ambassador of Thailand in U.S.S.R.

Dr. Sawahd Vongsnara
Treaty and Legal Department,
Ministry of Foreign Affairs

Mr. Thaitherd Kraichok
Royal Thai Embassy in Tehran

Mr. S.K.O’ Brien Coker
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TURKEY
IVORY COAST

Member H.E. Mr. Namik Yolga
(Leader of Delegation) Senior Adviser,
Ministry of Foreign Affairs

Alternate Member Mr. Selim Kuneralp
Ministry of Foreign Affairs

ASSOCIATE MEMBERS
BOTSWANA Not Represented
MAURITIUS

Associate Member Mr. Louis Edwin Venchard, Q.C.
Solicitor-General

B. OBSERVERS REPRESENTING ASIAN-AFRICAN
STATES MONGOLIA

AFGHANISTAN Mr. Abdul Aziz Wadan
Embassy of Afghanistan in Tehran

OMAN
ALGERIA Mr. Mohamad Medjad

Directeur des Affaires Juridique et
Consultatives,
Ministry of Foreign Affairs

BAHREIN Mr. Essa Aljamea
First Secretary,
Embassy of Bahrein in Tehran

CYPRUS Mr. Elias Ipsarides
Director of Political and
Legal Division,
Ministry of Foreign Affairs

LESOTHO H.E. Mr. Mooki V. Molapo,
Ambassador of Lesotho in Iran

19

Mr. Jenry Kone

Charge de Mission,
Secretariat d’ Etat Charge de
la Marine

Mr. Paul Ahui

Director des Mines et de la
Geologie, Secretariat d’ Etat
Charge des Mines

Mr. Etienne Ezo
Secretaire des Affaires
Etrangeres, Ministere des
Affaires Etrangeres

Mrs. J Guede-Ocrisse,
Chargee d’ etudes
Ministere du Commerce

Mr. M.G. Nyamdo
Head of the Legal Department,
Ministry of Foreign Affairs

Mr. Nazar Mohamed Ali
Director of the Department of
International Organisations and
Conferences,

Ministry of Foreign Affairs

Mr. Hamed Nasser Altoobi
Third Secretary, Legal Department,
Ministry of Foreign Affairs

Mr. Peter T. de Koszmovszky
(Adviser to Oman Delegation during
this Session)

Mr. Rashid Al-Khambshi
Second Secretary,
Oman Embassy in Tehran
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QATAR

SAUDI ARABIA

SENEGAL

SOMALI
DEMOCRATIC
REPUBLIC

SUDAN

UNITED ARAB
EMIRATES

ZAMBIA

20

Mr. Ali Meftah
First Secretary,
Embassy of Qatar in Tehran

Mr. Mohamed Abdul Wali
Saudi Arabian Embassy in Tehran

H.E. Mr. Massamba Sarre
Ambassador of Senegal in Iran

Mr. Cisse
Embassy of Senegal in Iran

Hon. Mr. Yusuf Elmi Robleh
President, Court of Appeal

Mr. Abdirahman Sheikh Mohamed
Legal Adviser to the Government

Mr. Abdul-Qawi Ahmed Yousuf
Lecturer, Faculty of Law,
National University

Mr. Faouk Abdel Rahman
Minister,
Embassy of Sudan in Tehran

Mr. Saeed Sagat
Ministry of Foreign Affairs

Mr. C.L.C. Mubanga-Chipoya
International Law Lawyer,
Attorney-General’s Chambers

Mr. Eric J. Langevad
Commissioner for Mines,
Ministry of Mines and Industry
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C. OBSERVERS REPRESENTING INTER-
GOVERNMENTAL ORGANISATIONS

UNITED NATIONS H.E. Mr. Bernardo Zuleta

INTERNATIONAL
LAW COMMISSION

LEAGUE OF ARAB

STATES

UNITED NATIONS

FOOD &

AGRICULTURE
ORGANISATION

COMMONWEALTH
SECRETARIAT

INTER-

GOVERNMENTAL

MARITIME

CONSULTATIVE
ORGANISATION

(UN)

UNITED NATIONS
COMMIssION ON

ERNATIONAL
RADE LAW

(UNCITRAL)

INT

-

Under Secretary-General,

Special Representative of the Secretary-
General to the Third United Nations
Conference on the Law of the Sea

H.E. Dr. Endre Ustor
Chairman,
International Law Commission

Dr. Ibrahim Hag Mousa
Director, Legal Department

Mr. Jean Emile Carroz
Principal Legal Officer,
International Fisheries Division

Mr. David W. Sagar
Special Adviser (Legal),
Commonwealth Fund for
Technical Co-operation

Mr. Thomas A. Mensah
Director, Legal Division

Mr. John P. Dietz
International Trade Law Branch,
United Nations Secretariat
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INTERNATIONAL
INSTITUTE FOR
THE UNIFICATION
OF PRIVATE LAW
(UNIDROIT)

Mr. Mario Matteucci
Secretary-General

UNITED NATIONS Dr. Hassan O. Ahmed

ENVIRONMENT Legal Adviser of the UNEP
PROGRAMME
(UNEP)

D. SPECIAL INVITEE

H.E. Mr. Necmettin Tuncel
Ambassador of Turkey in Lebanon

E. OBSERVERS REPRESENTING GOVERNMENTS OF
STATES OUTSIDE THE ASIAN-AFRICAN REGION
ARGENTINA Mr. Roberto Garcia-Moritan
Charge d* Affaires,
Embassy of Argentina in Tehran

AUSTRALIA Mr. Richard J. Smith
Assistant Secretary,
International Legal Branch,

Department of Foreign Affairs

Mr. Gerard Brennan
Special Adviser on International Law
Attorney-General’s Department

AUSTRIA Dr. Wilfried Almoslechner

First Secretary,
Embassy of Austria in Tehran

BULGARIA Mr. Petar Valkanov

Counsellor,
Embassy of Bulgaria in Tehran

CANADA
CHILE

CZECHOSLOVAKIA

DENMARK

ECUADOR

FINLAND

GREECE

r=
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Mr. Robert Auger
Legal Operations Division,
Department of External Affairs

Mr. Cesar Correa
Counsellor,
Embassy of Chile in Tehran

H.E. Dr. Vladimir Polacek
Ambassador of the Czechoslovak
Socialist Republic in Tehran

Dr. Michal Ondus
Counsellor,

Embassy of the Czechoslovak
Socialist Republic in Tehran

Mr. Hans Kingenberg

H.E. Mr. Jose Ayala Lasso
Ambassador, Director-General of
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1.

AGENDA OF THE SIXTEENTH
SESSION

Organisational Matters

1.

2

Adoption of the Agenda.
Election of Officers.
Admission of Observers to the Session.

Consideration of the Secretary-General’s Report on
Policy and Administrative Matters and the
Committee’s Programme of Work.

Dates and place for the Seventeenth Session of the
Committee.

Any other business that may be brought up with the
permission of the President.

Matters referred to the Committee by the Governments of
the participating countries under Article 3(b) of the
Statutes

Law of the Sea including questions relating to Sea-Bed
and Ocean Floor

(Referred by the Government of Indonesia).

Matters taken up by the Committee under Article 3(c) of
the Statutes

1.

Environmental Law (for preliminary discussion)

(Taken up by the Committee at the suggestion of the
Government of India).
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General Conditions of Sale; Model or Standard
Contracts in International Sale of Goods

(Taken up by the Committee at its Accra Session as
arising out of the work of the UNCITRAL).

International Commercial Arbitration

(Taken up by the Committee at its Accra Session as
arising out of the work of the UNCITRAL).

International Shipping Legislation (Bills of Lading)

(Taken up by the Committee at its Accra Session as
arising out of the work of the UNCITRAL).

IV. LAW OF THE SEA
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that the regime on straits should also apply to other stretch of
water whatever its geographical name if it is used for interna-
tional navigation and connects two parts of the high seas. It is
doubtful if such an extended definition should be appropriate
because such a definition would include even cases where two
parts of the high seas are connected by a canal or other stretch
of internal water. In the joint proposal of Denmark and Finland
(A/Conf.62/C.2/L.15) the definition of a strait is substantially
the same as in the British proposal but a differentiation is made
between straits which are more than six miles wide and those
which are less for the purpose of determining the nature of the
passage through the strait. In respect of the former, the
proposal contemplates transit passage and for the latter inno-
cent passage. This is very similar to the Italian proposal hefore
the Sea-Bed Committee (A/AC.138/SC.11/L.30).

Article 2

1. In the case of straits which form part of the territorial
sea of one or more States or straits leading from the high seas
to the territorial sea of one or more foreign States the regime of
innocent passage shall apply for all ships.

2. There shall be no suspension of innocent passage
through such straits.

Article 3

1. Passage of foreign merchant ships through straits shall
be presumed to be innocent.

2. The costal State shall not hamper the innocent passage
of foreign ships through the territorial sea in straits and shall
make every effort to ensure speedy and expeditious passage ; in
particular, it shall not discriminate, in form or in fact, against
the ships of any particular State or against ships carrying cargoes
or passengers to. from and on behalf of any particular State.

3. The coastal State shall not place in navigational
channpels in a strait facilities, structures or devices of any kind
which would hamper or obstruct the passage of ships through
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such strait. The coastal State is required to give appropriate
publicity to any obstacle or danger to navigation, of which it
has knowledge, within the strait.

Article 4

The provisions of an Article to deal with the question of
passage through straits connecting two parts of the high seas
need to be further discussed.

Commentary

There appears to be three different sets of views in so far
as the nature of the passage through straits used for inter-
national navigation is concerned. The draft articles introduced
by the Group of 8 major ‘‘strait” States before the Sea-Bed
Committee (A/AC.138/SC.II/L.18) as also the proposal of
Fiji (A/AC.138/SC.II/L.42) proceed on the basis that naviga-
tion through the territorial sea and through straits used for
international navigation should be dealt with as an entity where
the strait forms part of the territorial seas and that the interests
of the coastal States and general interests of international mari-
time navigation can be best balanced by adoption of the
traditional regime of innocent passage. The proposal of Oman
at the Caracas Session (A/Conf.62/C.2/L.16) contemplates the
regime of innocent passage in straits which form part of the
territorial sea of one or more States subject to certain conditions
which are the same as Article 2.2, and Article 3 herein. The
second view, which is held by all the major maritime powers,
is that all ships shall enjoy transit passage through the straits, or
in other words, the same freedom of navigation as they have in
high seas subject, however, to certain exceptions. In this
connection, the Draft Articles introduced by U.S.S.R. before
the Sea-Bed Committee, Article II of the Draft Articles intro-
duced by U.S.A. (A/AC.138/SC.II/L.4) may be seen. The
British proposals at Caracas (A/Conf.62/C.2/W) were also to
the same effect. The third view, which has been put forward
by Italy (A/AC.138/SC.II/L.) and jointly by Denmark and
Finland (A/Conf.62/C.2/L.15) contemplates that in straits
which are Jess than six miles in width the regime of innocent
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passage should apply whilst in other straits which are wider
transit passage should prevail. This proposal aims at a sort of
status quo because even on the basis of a three mile territorial
sea in straits which are no more than 6 miles in width nothing
more than innocent passage is claimed.

Article 5

The right of free transit through straits connecting two
parts of the high seas would continue to be recognised where the
transit passage does not involve entering the territorial sea of
one or more States bordering the strait.

Commentary

This Article is intended to clarify the position that in the
part of a strait where the waters have the character of the high
seas, the concept of freedom of navigation through such waters
is not by any means impeded.

Article 6
Part-A

The provisions of these articles shall not in any way affect
conventions or other international agreements relating to parti-
cular straits.

Part-B

In cases where free transit through straits is accorded the
principles applicable will be the following:

X X X X X X X Z

Article 7
Ships in transit
(a) Shall proceed without delay through the strait and

shall not engage in any activities other than those incidental to
their normal modes of transit.

(b) Shall not cause any threat to the securily of the coastal
States of the straits, or to their territorial inviolability or
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political independence or act in any manner whatsoever in viola-
tion of the provisions of the United Nations Charter.

(c) Shall comply with generally accepted international
regulations, procedures and practices for safety at sea, including
the Tnternational Regulations for preventing collisions at Sea.

(d) Shall take all precautionary measures to avoid causing
pollution of the waters and coasts of the straits, or any other
kind of damage to the coastal States of the straits. Super-
tankers in transit through the straits shall take special pre-
cautionary measures to ensure the safety of navigation and to
avoid causing pollution.

Commentary

This Article is based on Provision V of the Informal Work-
ing Paper No. 2 issued by the Second Committee at the Caracas
Session. The above propositions are taken partly from Formula
A and partly from Formula B which contain the United King-
dom and Eight-Power Socialist proposals respectively.

Article 8

1. In conformity with this Chapter, a strait State may
designate sea-lanes and prescribe traffic separation schemes for
navigation in the straits where necessary to promote the safe
passage of ships.

2. A strait State may, when circumstances require and
after giving due publicity to its decision, substitute other sea-
lanes or traffic separation schemes for any previously designated
or prescribed by it.

3. Before designating sea-lanes or prescribing traffic
separation schemes, a strait State shall refer proposals to the
competent international organization and shall designate such
sea-lanes or prescribe such separation schemes only as approved
by that organisation.

4. The strait State shall clearly indicate all sea-lanes and
separation schemes designated or prescribed by it on charts to
which due publicity shall be given.
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5. Ships in transit shall respect applicable sea-lanes and
separation schemes established in accordance with this Article.

Commentary

This Article is in identical terms with Formula ‘A’ of

Provision VI in Informal Working Paper No. 2 of the Second
Committee and is based on the United Kingdom proposals.

Article 9

A strait State shall not hamper transit passage and shall
give appropriate publicity to any danger to navigation or over-
flight within or over the strait of which it has knowledge.
There shall be no suspension of transit passage.

Commentary

: The text of this Article is identical with the provisions of
Formula ‘A’ of Provision VII in the Informal Working Paper
and is based on the United Kingdom proposal.

Article 10

1. Subject to the provisions of this Article, a strait State
may make laws and regulations :

(a) in conformity with the provisions of Article ............
above ;

(b) giving effect to applicable international regulations
regarding the discharge of oil, oily wastes and other
noxious substances in the straits.

2. Such laws and regulations shall not discriminate in
form or fact among foreign ships.

3. The strait State shall give due publicity to all such
laws and regulations.

4. Foreign ships exercising the right of transit passage
shall comply with such laws and regulations of the strait State.

N
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5. If a ship entitled to sovereign immunity does not
comply with any such laws or regulations and damage to strait
State results, the flag State shall in accordance with Article ......
be responsible for any such damage caused to the strait State.

Commentary

This Article is the same as Provision 1X in the Informal
Working Paper No. 2 based on the United Kingdom proposal.

Article 11

1. Liability for any damage which may be caused to the
coastal States of the straits, their citizens or juridical persons by
the.ship in transit, shall rest with the owner of the ship or other
person liable for the damage, and in the event that such
compensation is not paid by them for such damage. with the
flag State of the ship.

2. Liability for any damage which may be caused to the
coastal States of the straits or their citizens or juridical persons
by the aircraft overflying the straits shall rest with the owner of
the aircraft or other person liable for the damage and in the
event that compensation is not paid by them for such damage,
with the State in which the aircraft is registered.

Commentary

This Article is the same as Formula ‘B’ in Provision X of
the Informal Working Paper No. 2 based on Eight Power
proposal.

Note: These tentative draft propositions do not in any way reflect
the view point of the A.A.L.C.C. Secretariat but have been
mainly put forward to serve as an aid to discussions.



RIGHTS AND INTERESTS OF LAND-LOCKED STATES

The position of land-locked States vis-g-vis the Law of
the Sea is a matter of particular importance to the Asian-
African community in view of the fact that out of 29 land-locked
States in the world, six happen to be in Asia and fourteen
in Africa. This Committee has consequently laid special
emphasis on this subject and had constituted a Study Group
under the Chairmanship of the distinguished Jurist Dr. A.H.
Tabibi of Afghanistan for detailed consideration of various
topics related to the subject. The deliberations in the Special
Study Group resulted in formulations of certain draft proposi-
tions which were considered by the Committee and in inter-
sessional meetings.

Two comprehensive proposals had been put before the
U.N, Sea-Bed Committee on this subject, namely the Seven-
Power Draft Articles relating to Land-Locked States sponsored
by Afghanistan, Bolivia, Czechoslovakia, Hungary, Mali, Nepal
and Zambia (A/AC.138/93) and an independent proposal by
Bolivia (A/AC.138/92). In addition, provisions regarding the
rights of land-locked States are found in various proposals on
the international sea-bed regime as also in the proposals
concerning econoimic zones.

At the Tokyo Session of this Committee detailed considera-
tion was given to this subject on the basis of a note and certain
tentative draft formulations prepared by the Secretary-General.
The main questions which were considered were the following:

(a) Right of access to the sea and transit through the
territory of a State or States for purposes thereof —
question of reciprocity;

(b) Tramsit through international rivers for the purpose
of access to the sea including navigational rights in
such rivers:
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(¢) Sharing of benefits in the resources of the sea,
particularly in the exclusive economic zones of neigh-
bouring coastal States of the region;

(d) The access to the international sea-bed arca beyond
the limits of national jurisdiction; and

(e) Participation in the international regime for the
sea-bed and in international machinery.

The broad areas of agreement which could be deduced
from the discussions were as follows:—

(a) Transit is a necessity for land-locked States for acccss‘
to the sea and its resources and also for movement of
its goods and persons.

(b) Transit is an essential element of the concept of
sovereign equality of States and as a sovereign State
a land-locked country is fully entitled not only to
reach the high seas which are public domain, but
also to enjoy the rights relating thereto. If &py part
of the seas is converted into an exclusive economic or
fishing zone, the interests of land-locked States must
be accommodated therein in an appropriate manner.

(c) Most of the land-locked States in Asia and Africa are
the least developed and therefore their special interests
must be recognised and protected. It was also
realised that their interests lay along with the deve-
loping States and consequently it was not in their
interest to impede progressive development of the
law which supports the legitimate interests of
developing States, whether coastal or land-locked.

(d) The right of participation of land-locked States in
international machinery for the sea-bed should be
effectively protected and that they should have pre-
ferential share of benefits derived from sea-bed
exploitation.




58

There were some points on which discussions were not
conclusive and it was felt necessary that the process of consulta-
tion between land-locked and coastal States be continued.
These points are as follows: —

(a) Is the concept of the access to the sea a natural right
flowing from established principles of international
law or is it a freedom to be enjoyed, protected and
guaranteed?

(b) Accommodation of the interests of land-locked States
and the transit States — modalities to be prescribed
for the exercise of the transit, prescription of routes —
bilateral and multilateral arrangements and questions
of reciprocity.

(¢) Definition of land-locked States — should these be so
defined as to encompass other geographically dis-
advantaged States, namely, States with short coast
lines and shelf-locked States.

(@) Participation in the exploitation of the non-living
resources in the areas of the exclusive economic zone
of the coastal States.

(¢) Whether the land-locked States should have a right
to lease out or grant licences to nationals of third
States in respect of exploitation of the living resources
in the economic zones of the neighbouring coastal
States?

(f) Settlement of diputes between the land-locked and
coastal States -— appropriate machinery and a method
of settlement.

After the Tokyo Session of this Committee a group of
land-locked States met in Kampala (Uganda) towards the end
of March 1974 and drew up a declaration on the question of
the rights of land-locked States. The Kampala Declaration
was introduced in the meeting of the Group of 77 held in

5(°)

Nairobi in April 1974 and it was also considered by th_e Cop-
ference of the Foreign Ministers of 0O.A.U. States in their
meeting in Mogadishu in June 1974.

At the Caracas meeting 17 land-locked Sta_tes introduced
an explanatory paper on Draft Articles relating to land-
locked States (A/Conf.62/C.2/L.29). Bot.swana, Lesotho,
Uganda, and Upper Volta introduced certain ar.nendments to
the text contained in document A/AC.138/93. Paklstax.x (A/Conf.
62/C.2/L.48) as also Bolivia and Paraguay (L.76) introduced

certain proposals.

TENTATIVE DRAFT PROPOSITIONS

(To serve as an aid to discussions)

Article 1

For the purpose of this Convention:

«Land-locked State” means any State which has no sea
coast;

The term *transit State’’ means any State, with or without
a sea coast, situated between a land-locked State and the sea.
through whose territory the land-locked State shall have access
to and from the sea;

The term ‘‘traffic in transit” means persons, baggage,
goods and means of transport across the territory c?f one -or
more transit States, when the passage across such territory, with
or without trans-shipment warehousing, breaking bulk or.change
in the mode of transport is only a portion of a complete journey
which begins or terminates within the territory of the land-

locked State.

Commentary

The text of this Article has been taken from ProYision_l
in Informal Working Paper No. 9 of the Second Committee in
Caracas.
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The definition adopted here of ‘“‘land-locked State” and
“transit State” and of *‘traffic in transit” is virtually the same
as given in clauses (a), (b) (i) and (c) of Article | of the Seven-
Power Draft Articles contained in Doc. A/AC.138/93. Clauses
(b) (ii) and (d) of that draft would appear to be superfluous and
have, therefore, not been incorporated. The definitions of
“land-locked State’” and ““transit State” in Asian-African Legal
Consultative Committee Study Group formulations were also
the same as the above text. The definition of *'traffic in transit”’
in the Study Group draft was, however, different but the
definition given in the Informal Working Paper would seem to
be more appropriate.

Article 2

The existence and the nature of the rights of land-locked
States to free access to the sea derive from the application of the
principles of the freedom of the sea and the designation of the
sea-bed and the ocean floor and the subsoil thereof, beyond the
limits of national jurisdiction. as well as the resources of that
area, as the common heritage of mankind.

Commentary

The text of this Article has been taken from Provision II
in Informal Working Paper No. 9. This incorporates the legal
basis for the recognition of the right of land-locked States not
only in the matter of access to the sea but also in respect of
access to the sea-bed area. In view of the comprehensive
nature of the provisions of this Article a further provision like
paragraph | of Formula A of Provision III in the Informal
Working Paper No. 9 which is based on paragraph 1 of Article
11 of the Seven-Power Draft would appear to be unnecessary.

Article 3

I. Each land-locked State, irrespective of the origin and
characteristics of its land-locked condition, shall have the right
of free access to and from the sea in order to enjoy the freedom
of the seas and participate in the exploration and exploitation
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of the sea-bed and its resources on equal terms with the coastal
States.

2. In conformity with the aforesaid principle neighbour-
ing transit States shall accord free transit through their te.rrl—
tories of persons and goods of land-locked States by all possible

means of transportation and communication.

The modalities of the cxercise of free transit shall be
settied between the land-locked State and the neighbouring
transit State or States by means of bilateral or regional agree-
ments; provided that the transit State shall not insist on any
terms or conditions which may render the right of the land-
locked State illusory or nugatory.

3. Land-locked States shall have the freedom to use one
or more of the alternative routes or means of transport, as
agreed with the transit States concerned. for purposes of access
to and from the sea.

4. A transit State may request the land-locked State for
certain rights of transit for its own traffic in transit through the
territory of the land-locked State. and when such a request is
made the land-locked State shall accord such rights to the transit
State in order to ensure mutuality and better performance of the
transit agreement.

Commentary

The above formulation has been attempted as a sort of
compromise in the light of propositions contained in Formula A
and B of Provision III in Informal Working Paper No. 9:
Articles IL. ITI, XIII and XVI of the Seven-Power proposal
(A/AC.138/93); the proposals contained in A/Conf.62/C.2/L.29:
and Section A of Draft Articles introduced by Pakistan (A/Conf.
62/C.2/L.48). In view of the provisions of this Article it would
appear to be unnecessary to have another article corresponding
1o Provision VI of Informal Working Paper No. 9. The provi-
sions of paragraph 2 of this Article would also make it un-
necessary to have a specific provision on the rights of transit
States like Article XIV of the Seven-Power proposal.
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Article 4

The provisions of this Convention which govern the right
of free access of land-locked States to and from the sea shall
not abrogate existing special agreements between two or more
States concerning the matters which are regulated in this
Convention, nor shall they raise an obstacle as regards the
conclusion of such agreements in the future.

In cases such existing agreements provide less favourable
conditions than those contained in this Convention, the States
concerned undertake that they shall bring them in accord with
the present provisions at the earliest occasion.

The provisions contained in the preceding paragraph shall
not affect existing bilateral or multilateral agreements relating to
air transport.

Commentary

The text of this Article is the same as Provision 1V in
Informal Working Paper No. 9 which is based on Article XX of
the Seven-Power Draft (A/AC.138/93) and the Explanatory
Paper A/Conf. 62/C.2/L.29.

Article 5§

Provisions of this Convention, as well as special agree-
ments which regulate the exercise of the right of free access to
and from the sea and the area of the sea-bed, establishing rights
and facilities on account of the special geographical position of
land-locked States, are excluded from the application of the
most-favoured-nation clause.

Commentary

The text of this Article is the same as Provision V in
Informal Working Paper No. 9 which is based on Article XXI
of the Seven-Power Draft (A/AC.138/93) and the Explanatory
Paper A/Conf.62/C.2/L. 29.
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Article 6

Vessels flying the flag of a land-locked State shall have the
right to use maritime ports.

Vessels of land-locked States shall under no circumstances
receive a treatment less favourable than that accorded to vessels
of coastal States as regards access to and exit from the maritime
ports.

The use of these ports, facilities, installations and equip-
ments of any kind shall be provided under the same conditions
as for coastal States.

Commentary

This Article deals with the question of the rights of all
land-locked States in regard to access to maritime ports for
vessels flying their flags. The provisions of this Article are the
same, except for certain modifications, as Formula A of Provi-
sion VII of Informal Working Paper No. 9 which is based on
Article V-of the Seven-Power Draft (A/AC.138/93).

Article 7

For the purposes provided for in this Convention, coastal
States shall guarantee neighbouring land-locked States free pass-
age through their territories, as well as equal treatment as
regards entry into and use of ports, in accordance with internal
legislation and any relevant agreements they may conclude.

Traffic in transit shall not be subject to any customs
duties, taxes or other charges except charges levied for specific
services rendered in connection with such traffic.

If the port installations and equipment or the means of
transport and communication or both existing in a transit State
are primarily used by one or more land-locked States. tariffs,
fees or other charges for services rendered shall be subject to
agreement between the States concerned. :
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Means of transport in transit used by the land-locked State
shall not be subject to taxes, tariffs or charges higher than those

levied for the use of means of transport of the transit State.

Commentary

This Article deals with the position of traffic in transit of

land-locked States, in the territories of neighbouring coastal
States which serve as transit States. The first paragraph of this
Article is based on Formula ‘B’ of Provision VII and the remain-
ing three paragraphs are the same as Provision VIII of Informal
Working Paper No. 9.

Article 8

For convenience of traffic in transit, free zones andjor
other facilities may be provided at the ports of entry and exit in
the transit States, by agreement between those States and the
land-locked States.

Such zones shall be exempted from the customs regulations
of the coastal States. They remain, however. subject to the
jurisdiction of those States with regard to police and public
health regulations.

Article 9

Land-locked States shall have the right to appoint customs
officials of their own in the ports of tranmsit or free zones.
empowered in accordance with the practice of States. to arrange
the berthing of vessels whose cargo is bound for or coming
from the land-locked State and to make arrangements for and
supervise loading and unloading operations for such vessels as
well as documentation and other necessary services for the
speedy and smooth movement of traffic in transit.

Article 10

Transit States shall provide adequate means ol transport,
storage and handling facilities at the points of entry and exit. and

at intermediate stages, for the smooth movement of traffic in
transit.
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Article 11

When means of transport and communication in the
transit States are insufficient to give effect to the rights of land-
locked States of free access to and from the sea or when the
aforesaid means of transport and communication or the port
installations and equipment are inadequate or may be improved
in any respect the land-locked States shall have the right to
construct, modify or improve them in agreement with the
transit State or States concerned.

Article 12

Except in cases of force majeure all measures shall be
taken by transit States to avoid delays in or restrictions on
traffic in transit.

Should delays or other difficulties occur in traffic in transit,
the competent authocities of the transit State or States and of
land-locked States shall co-operate towards their expeditious
elimination.

Commentary on Articles 8 to 12

These provisions deal with details concerning the enjoy-
ment of the right of transit by land-locked States. Articles 8 to 12
are identical with the Provisions IX to XIII of the Informal
Working Paper No. 9 which are based on Articles VII, VIII,
IX, X and X respectively of the Seven-Power proposal (A/AC.
138/93).

Article 13

Land-locked States shall have the right of free access to
and from the area of the sea-bed in order to enable them to
participate in the exploration and exploitation of the area and
its resources and to derive benefits therefrom in accordance with
the provisions of this Convention.

For this purpose the land-locked States shall have the
right to use all means and facilities provided for in this Conven-
tion with regard to traffic in transit.
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Article 14

In any organ of the international sea-bed machinery in
which not all Member States will be represented. in particular
in its Council, there shall be an adequate and proportionate
number of land-locked States, both developing and developed.

Article 15

In any organ of the machinery, decisions on questions of
substance shall be made with due regard to the special needs and
problems of land-locked States.

On ‘questions of substance which affect the interests of
land-locked States, decisions shall be made with their participa-
tion.

Commentary on Articles 13, 14 and 15

These three Articles deal with the question of free access
to the international sea-bed area beyond national jurisdiction.
participation in the international regime including machinery
and equitable sharing in the benefits of the area. The texts of
these Articles are identical with the Provisions XIV. XV and XVI
of Informal Working Paper No. 9 which are based on Articles
XVII. XVIII and XIX of the Seven-Power Draft.

Article 16

Nationals of developing land-locked States shall enjoy the
privilege of fishing and to participate in the sharing of the living
resources in the area of the exclusive economic zone of the
neighbouring coastal State on the basis of equality with the
nationals of that State. The modalities of the enjoyment of this
privilege and the area to which they relate shall be settled by
agreement on a bilateral or regional basis.

Article 17

3 The coastal State may stipulate that the rights to be
enjoyed by the nationals of the land-locked States shall not be
transferable provided that the benefit of foreign collaboration or
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assistance shall not be unreasonably denied to the nationals of
the developing land-locked States where such assistance is resort-
ed to by the nationals of the coastal State itself.

Article 18

Developing land-locked and coastal States may enter into
regional arrangements with a view to equitable sharing of
mineral and other non-living resources of the areas comprising

_exclusive economic zones of the coastal States of the region.

Commentary on Articles 16 to 18

The provisions of these Articles which deal with the
question of participation of land-locked States in the exploita-
tion and sharing of resources of the economic zones of their
neighbouring coastal States would appear to be most controver-
sial. What the majority of land-locked States would like to
ensure is the equal right for their nationals both in respect of
living and non-living resources. Whilst the coastal States would
be prepared to give to the nationals of land-locked States a share
in the living resources exclusively for their own benefit they are
not prepared at present to go any further. Article VIII of the
Joint Draft on Exclusive Economic Zone (A/AC.138/SC.11/L.40)
and Section B of Pakistan’s proposals (A/Conf.62/C. 2/L.48)
may be seen in this connection. Article 9 of the Kampala
Declaration of March 22, 1974, is also significant on this matter
which provides that land-locked States and other geographically
disadvantaged States shall have equal rights with other States
and without discrimination in the exercise of jurisdiction over
resources in areas adjacent to the territorial sea. The texts of
Provisions XVII to XIX of the Informal Working Paper No. 9
-may also be seen.

NOTE : These draft propositions do not in any way reflect the view-
point of the A.A.L.C.C. Secretariat but have been put forward
to serve as an aid to discussions.




ARCHIPELAGOS

The concept of archipelago as applied to archipelagic
States as also the question of establishment of a special regime
concerning midocean archipelagos are matters of special interest
to some of the member States of the Committee. These questions
were generally discussed in the Hague Codification Conference
1930, in the International Law Commission as also during the
Geneva Conferences on the Law of the Sea in 1958 and 1960 but
no conclusions were reached due to wide divergence of views
and lack of available technical data.

The discussion on this topic was injtiated within this Com-
mittee at its Colombo Session and the concept was developed
during discussions at the Committee’s Lagos Session as also in
two inter-sessional meetings held in Geneva in June 1971 and
July 1972. Thereafter the Delegates of Fiji, Indonesia, Mauritius
and the Philippines introduced a proposal in the shape of Draft
Articles before the U.N. Sea-Bed Committee (A/AC.138/SC.II/
L.48). The United Kingdom also introduced certain Draft
Articles on the Rights and Duties of Archipelagic States
(A/AC.138/SC.II/L.44). In addition, the Draft Articles on
Territorial Sea introduced by the Delegation of Uruguay
(AJ/AC.138/SC.II/L.24) and the Draft submitted jointly by
Ecuador. Panama and Peru (A/AC.138/SC.II/L.27) as also the
Chinese Working Paper on Exclusive Economic Zone contained
certain specific provisions with regard to archipelagos.

At the Tokyo Session of the Committee some detailed dis-
cussions took place on the basis of a note and certain draft
formulations prepared by the Secretariat. In the light of the
discussions the following broad areas had appeared to have
emerged :

(a) There was general appreciation of the need to recog-
nise and protect the legitimate political, economic and
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security interests of archipelagic States. There was
general support to the concept of political unity of
land, people and the sea with respect to archipelagic
States in the true sense.

(b) The term ‘archipelagic State’ should be so defined
that it protects the interests of the State in a fair and
reasonable manner.

(¢) The status of waters enclosed within the archipelago,
howsoever described, should be subject to the
sovereignty of the archipelagic State.

(d) Legitimate interests of the international community in
transit through these waters should be effectively
protected.

During the Caracas meeting, Fiji, Indonesia, Mauritius and
the Philippines submitted a draft (A/Conf.62/C.2/L.49) which
was based largely on the proposals introduced before the U.N.
Sea-Bed Committee. A joint proposal was introduced by way
of amendment to the above draft by Bulgaria, G.D.R. and
Poland (A/Conf.62/C.2/L.49). Another amendment to the joint
draft was introduced by Malaysia (A/Conf.62/C.2/L.64) whilst
certain specific proposals were put forward by Ecuador (L.51),
Thailand (L.63). Bahamas (L.70) and Cuba (L.73). The Working
Paper presented jointly by Canada, Chile, Iceland, India,
Indonesia, Mauritius, Mexico, New Zealand and Norway (L.4)
also contained certain provisions on archipelagos.

TENTATIVE DRAFT PROPOSITIONS
(To serve as an aid to discussion)
Article 1
(Definition)

1. An archipelagic State is a State constituted wholly or
mainly by one or more archipelagos (and may include other
islands).
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2. For the purpose of these articles, an archipelago is a
group of islands, including parts of islands. with inter*connecting
waters and other natural features which aré so closely inter-
related that the component islands, waters and other natural
features form an intrinsic geographical, economic and political
entity or which historically have been regarded as such.

Commentary

This Article is based on Article | of the proposals of Fiji,
Indonesia, Mauritius and the Philippines (A/Conf.62/C.2/L.49),
Article 5 of the Working Paper (A/Conf.62/L.4), Article 1 of
the Draft Articles presented by Bahamas (A/Conf.62/C.2/L.70),
and Formula ‘A’ in provision II of the Informal Working Paper
No. 8 of the Sea-Bed Committee - Article 1-2 of the Draft
presented by Bulgaria, G.D.R. and Poland (L.52) also conveys
the same meaning as in the above formulations.

Formula ‘B’ in Provision II of the Informal Working
Paper, which is wholly based on the United Kingdom Draft
Articles (A/AC.138/SC.1I/L.44) does not appear to have received
much support within the Asian-African countries.

Article 2

(Baselines)

1. An archipelagic State may employ the method of
straight baselines joining the outermost points of the outermosi
islands and drying reefs of the archipelago in drawing the base-
lines from which the extent of the territorial sea, economic zone
and other special jurisdictions are to be measured. The same
method may be followed also in the case of archipelagos forming
part of any other State.

2. The drawing of such baselines shall not depart to any

appreciable extent from the general eonfiguration of the
archipelago.

3. Baselines shall not be drawn to and from low-tide:
elevations unless light houses or similar installations which are
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permanently above sea level have been built on them or where ‘i
low-tide elevation is situated wholly or partly at a dl.stance no‘t
exceeding the breadth of the territorial sca from the neares

island.

4. The system of straight baselines shall not be appl%ed t.))'
an archipelagic State in such a manner as to cut off the territorial
sea of another State.

5. An archipelagic State shall clearly indicate‘ its straight
baselines on charts to which due publicity shall be given.

6. An archipelagic State may draw baselincs_in 'COhI?-
formity with Articles...... (bays) and'...... (rlver. mouths) of this
Convention for the purpose of delimiting internal waters.

Commentary

The first sentence of clause (1) is the same as formula A
of Provision III of Informal Working Paper No. 8, Article ?-1
of the joint proposal (L.49) and Art}cle 6:1 of thc? Workm(g1
Paper (L.4). The proposal in the Draft Article 2.1 mt'rodluce
by Bahamas is also similar. The second sentfenc.e of this ¢ at}sg
has been added in order to incorporate the principles .embodle
in formula B of Provision III of the Informal Working Paper
No. 8. Article 9 of the Working Paper (L.4) and the Ecuador

proposal (L.51).

Clauses 2, 3, 4, 5 and 6 of this Articie are substantially
the same as Provisions IV to VIII of Informal Working Papcr
No. 8; Articles 2.2, 2.3, 2.4 and 2.6 of the joint proposal (L.49)
are similar to clauses 2, 3, 4 and 5 above.

Article 3
(Archipelagic Waters)

The waters enclosed by the baselines, which waters are
referred to in these Articles as archipelagic waters, regardless_ of
their depth or distance from the coast belong to, and are subject
to the. sovereignty of, the. archipelagic State to which they
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appertain. This sovereignty is exercised subject to the provisions
of these Articles and to other rules of international law.

Commentary

The text of this Article is the same as formula B of
Provision IX. The first sentence of the Article is based on
Article 3.1 of the joint proposals (L.49), Article 1.3 of the
Bulgarian, G.D.R. and Poland Draft (L.52), Article 3.1 of the
Bahamas Draft (L.70), and Article 7.1 of the Working Paper

(L.4). The second sentence of the Article is based on Article
1.5 of the Draft (L.52).

Article 4

(Sovereignty over air space etc.)

The sovereignty and rights of an archipelagic State extend
to the air space over its archipelagic waters as well as to the
water column and the sea-bed and sub-soil thereof. and to all of
the resources contained therein.

Commentary

The text of this Article is the same as Provision X 1n the
Informal Working Paper No. 8, Article 3.2 of the proposals
contained in Doc. L.49, Article 3.1 of the proposal contained in
Doc. L.52, Article 3.2 of the Bahamas proposal (Doc.L.70) and
Article 7.2 of the Working Paper (L.4).

Article §

If the drawing of the baselines in the manner provided in
these Articles has the effect of enclosing a part of the sea which
has traditionally been used by an (immediately) adjacent
neighbouring State for direct access and communication in-
cluding the laying of submarine cables and pipelines, between
one part of its national territory and another part of such
territory, the continued right of such access and communication
shall be recognised and guaranteed by the archipelagic State.

e
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Commentary

The text of this Article is based on Formul-a A ?}t‘Prozlsi&xz
Xl in Informal Working Paper No. 8; Artlc.:lc 2.5 od e
roposals contained in Doc. L.49; the Malaysian amen m b
Ic)oni)af)ined in Doc. L.64; Article 2.2 of Bahamas draft (L.70) an
Article 6.2 of the Working Paper (L.4).

Article 6

In any situation where the archipelagic wa.ters, or t;:tr;;
torial waters measured therefrom, of an arch.lpelaggllcs i
include areas which previously had been cox}sfere :re',g ngty

i i in the exercise of 1ts SOV
eas, that archipelagic State, in : ; .
j):cr such areas, shall give special conmderaltlon to the mteretsl:z
and needs of its neighbouring States with :'jegar?h_ toﬂ‘eCt
: offect,
itati ivi ources in these areas, and, to this
exploitation of living res : : e i
i t with any neighbouring ,
shall enter into an agreemen : ' o
ither by regional or bilatera
the request of the latter, €1 by r t i
i i bing modalities enutling
ments, with a view to pleSCl'l i
nationals of such neighbouring State to eggag«lal and ;l;z r;;:rh s
i ith 1 tionals and, where
an equal footing with its na | ‘ ograf :
circucllnstances so permit, on the basis of reciprocity, 1n th
exploitation of living resources therein.

Commentary

This Article is based on the proposal of Thaila.n.d co)x(l?lxlned
in Doc. L.63 and is the same as Formula B of Provision ;

Article 7

Subject to the provisions of Articles 8, 9 and 10, ships oli
all States shall enjoy the right of innocent passage throug

archipelagic waters.
Commentary

This Article incorporates with certain mOdiﬁcatif?I;f thie
provisions of Article 4 in Doc. L.49 and Formula A of Prov
sion XIII in Informal Working Paper No. 8.
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Article 8

I. An archipelagic State may designate sealanes suitable
for the safe and expeditious passage of foreign ships through its
archipelagic waters, and may restrict the passage of such ships,

or any types or classes of such ships, through those waters to
any such sealanes.

2. An archipelagic State may, from time to time, after

giving due publicity thereto, substitute other sealanes for any

scalanes previously designated by it under the provisions of this
Article.

3. An archipelagic State which designates sealanes under
the provisions of this Article may also prescribe traffic separation
schemes for the passage of such ships through those sealanes.

4. In the designation of sealanes and the prescription of
traffic separation schemes under the provisions of this Article an
archipelagic State shall, inter alia, take into account:

(a) the recommendations or technical advice of competent
international organisations;

(b) any channels customarily used for international
navigation;

(c) the special characteristics of particular channels; and
(d) the special characteristics of particular ships.
5. An archipelagic State shall clearly demarcate all sea-

lanes designated by it under the provisions of this Article and
indicate them on charts to which due publicity shall be given.

Commentary

This Article is in identical terms with Article 5, paragraphs
| to- 5, of the proposals contained in Doc. L.49 and Provision
XIV of the Informal Working Paper No. 8.
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Article 9

| j i i €
All ships shall, however, enjoy equal trecdc:jm }c:l ;e)azsi:gas
in archipelagic straits, the approaches.thlere.to,sta;1 ;locl)]sg e
in t chi i ters of the archipelagic & :
n the archipelagic wa . : 1
lnormally lie the shortest sealanes used for mtcrpatlonal navig
tion between one part and another part of the high seas.

Commentary

This Article 18 based on the provision_s of Article 4 gt the-
oposals contained in Doc. L.52. This Article has been. mcorf
E in order to provide that though the normal r'1g13]t c;c
ships is only of innocent passage throuih thte src?cl);::: :1dgcd
i in e may have to be
waters, in certain areas free passage m _ A y
especially if the right of free passage 1S accepted in straits usc
for international navigation.

porated

Article 10

In addition to the right of passage througp the .scalgtxzz
designated for international navigation, an arc.:hlpelgghlgouriua
shall recognize, for the sole benefit of such of 1.ts neig = elagiz
States as are enclosed of partly enclosed by its archip ¥
waters for the purpose of gaining access (o an§ from atI;)S/ P
of the high seas by the shortest and most convenient routes.

To this effect, an archipelagic State shall enter 1unet;)t
arrangements with any such neighbouring States at the req

of the latter.
Commentary

This Article is based on Thailand's proposal contained 1n
Doc. L.63.

Article 11

1. An archipelagic State may make laws a_md regglfu‘cl)inls;
not. inconsistent with the provisions of thes:e Ar-tlclc,s anl t;:“}t;
regard to other applicable rules of international law, relaling
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passage through its archipelagic waters, or the sealanes desig-
nated under the provisions of this Article, which laws and
regulations may be in respect of all or any of the following:

(a) the safety of navigation and the regulation of marine
traffic;

(b) the installation, utilization and protection of naviga-
tional aids and facilities;

(c) the installation, utilization and protection of facilities
or installations for the exploration and exploitation of
the marine resources, including the resources of the
sea-bed and subsoil. of the archipelagic waters;

(d) the protection of submarine or aerial cables and
pipelines;

(e) the conservation of the living resources of the sea;

(f) the preservation of the environment of the archipe-
lagic State, and the prevention of pollution thereto;

(g) research in the marine environment, and hydrographic
surveys;

(h) the prevention of infringement of the fisheries regula-
tions of the archipelagic State, including inter alia
those relating to the stowage of gear;

(i) the prevention of infringement of the customs, fiscal,
immigration, quarantine, sanitary and phytosanitary
regulations of the archipelagic State; and

(j) the preservation of the peace, good order and security
of the archipelagic State.

2. The archipelagic State shall give due publicity to all
laws and regulations made by it under the provisions of this
Article.
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Commentary

The text of this Article is identical with the provisions of

paragraphs 6 and 7 of Article 5 in the proposgls comaim:.d in
Doc. 1..49 and Provision XV in Informal Working Paper No. 8.

Article 12

Foreign ships exercising the right of innocent ord ;r'ee_
passage through the archipelagic. wate.rs or the scalanes.thstlﬁc
nated under the provisions of this Article shall co¥nply wi o
relevant laws and regulations made by the archipelagic State
under the provisions of this Article.

Commentary

This Article contains a modified version of paragrapt.x 8 o_t
Article 5 of the proposals contained in Do'c.L.49. P_rov1s1on is
made for compliance of laws and regul:_itlon§, bqth in the: cas(ei
of innocent and free passage. The modlﬁcatlop is necessitate
by reasons of the provisions of Article 9 wherein free passage 18

contemplated in certain cases.

Article 13

All ships passing through the straits and waters .ot' ar;:hlpe]:l
lagic States shall not in any way cndanger ic security o \s;;c
States. their territorial integrity or political independence. War-
ships passing through such straits anq waters may not ?gifﬁ
in any exercises or gunfire, use any torm_of weapon, lau
or take on aircraft, carry out hydrographlc surveys orleng;ge
in any similar activity unrelated to t‘helr passage. All ships
shall inform the archipelagic State of any damage, unfoFeseen
stoppage, or of any action rendered necessary by force majeure.

Commentary

Ihis Article is identical with Formula B of Provision XVII

in Informal Working Paper No. 8.
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Article 14

If any foreign warship does not comply with the laws and
regulations of the archipelagic State concerning its passage
through the archipelagic waters or the sealanes designated under
the provisions of this Article and disregards any request for
compliance which is made to it, the archipelagic State may
suspend the passage of such warship and require it to leave the
archipelagic waters by such safe and expeditious route as may be
designated by the archipelagic State.

Commentary

This Article is based on paragraph 9 of Article 5 o.t‘ the
proposals contained in .49,

Article 15

Subject to the provisions of paragraph of this Article,
an a.rchipelagic State may not suspend the innocent passage of
fo’rel.gr} ships through sealanes designated by it under the
provisions of this Article, except when essential for the protec-
tion of its security, after giving due publicity thereto and
substituting other sealanes for those through which innocent
passage has been suspended.

An archipelagic State may not interrupt or suspend the
transit of ships through the archipelagic straits or waters as
con.templated by Article 9 herein except in times of war or
national emergency.

Note : g i i

L _Thesc draft propositions do not in any way reflect the view-
point of the A.A.L.L.C. Secretariat but have been put forward to
serve as an aid to discussions.

(iii) SUMMARY RECORD OF DISCUSSIONS
HELD DURING THE SIXTEENTH
SESSION

The discussion on the subject of the “Law of the Sea and
the Sea-Bed” during the Tehran Session of the Asian-African
Legal Consultative Committee was a continuation of the work
which began in the Committee at its Colombo Session (1971)
and continued through its sessions held in Lagos (1972), New
Delhi (1973) and Tokyo (1974) as also in inter-sessional meetings
of its Sub-Committee of the Whole and Working Groups during
the past five years. During the Tehran Session, the subject was
discussed in the plenary meetings held on 27th to 29th January
and 1st February, 1975 as also in the meetings of the Sub-
Committee of the Whole organised during the session.

The Secretary-General of the Committee initiated the
discussion by making a statement on the organisation of the
work during the session and the scope of discussions on the
subject in the plenary meetings. He suggested that in view of
the shortage of time at the disposal of the Committee, it would
be desirable to limit discussion on the following specific issues:

(a) Exclusive Economic Zone[Patrimonial Sea —

pollution control, scientific research, the rights and
interests of land-locked States to a . share of the
resources and the rights of other States in the zone;

(b) Straits used for International Navigation —

passage through straits used for international navig-
ation which connect two parts of the high seas:

(¢) Land-locked States —

share in the non-living/non-renewable resources of
the economic zone. and collaboration with other
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States or their nationals for technical assistance in the
matter of enjoyment of their right in the share of the
resources of the economic zone:

(d) Archipelagos:;
(e) Fisheries —

the terms and conditions on which other States may
be allowed to fish within the economic zone and the
appropriate conservation measures that may be taken
both within the economic zone and on the high seas
for different species of fish:

(f) Enclosed and semi-enclosed seas:
(g) Regime of Islands:

(h) Continental Shelf -

The question whether the concept of the continental
shelf should be absorbed in or replaced by that of the
exclusive economic zone:

(1) International Sea-Bed Authorit)-:

(}) Pollution —

Nature and extent of the rights and obligations of
States in relation to preservation of marine environ-
ment.

The Secretary-General also suggested that the discussion
might be held in the background of the views expressed at the
Caracas meeting with a view to prepare for the Geneva meeting
of the Third Law of the Sea Conference. The suggestions of
the Secretary-General were accepted by the Committee.

The Rapporteur/Chairman of the Working Group on the
Law of the Sea made a statement reviewing the work done at
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the Caracas Session of the Third Law of the Sea Conference.
He summed up the trends emerging from the deliberations of
the three main committees at the Caracas Session as follows:

(1) Territorial Sea — There was broad agreement on a
twelve-mile territorial sea as more than 80 States had supported
it.

(i) Economic Zone — The concept of economic zone and
its extent upto 200 nautical miles had received almost universal
affirmation. However, the divergence of views in that regard
had centred around: (a) the content of coastal jurisdiction in
the economic zone; (b) the extent of other States’ interests in
the said zome; (c) the interests of land-locked States in thls
zone; and (d) the question whether the concept of economic
zone should subsume the concept of continental shelf or whether
the latter as traditionally understood should subsume the
concept of continental shelf or whether the latter as traditionally
understood should survive the former.

(1) Archipelagos — Three aspects of this question deserv-
ed consideration, namely (i) coastal archipelagos like Norway
and Chile; (ii) archipelagos belonging to States like India or
Ecuador; and (iii) archipelagos constituting a single State
like Indonesia, Philippines etc.

(iv) Regime of Islands — This question had presented a
ticklish problem, particularly in the case of islands which did
not constitute an archipelago.

(v) Land-locked States — The land-locked States at the
Caracas Session had laid stress on three aspects: (i) establish-
ment of economic zones on regional or sub-regional basis;
(ii) protection of their interests in regard to exploitation of
living resources on a footing of equality with the coastal States
concerned; and (iii) equal rights over the non-renewable re-
sources in the economic zone.

(vi) Enclosed and semi-enclosed States — This question
was not considered intensivelv at the Caracas Session and,
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therefore, would have to be considered further at the Geneva
Session.

(vil) Regional Arrangements — Regional arrangements
concerning_exploitation of fishery resources and for regulating
pollution control within the enclosed seas would require further
consideration.

(viit) Marine Pollution and Scientific Research — Whilst
not much progress had been made on the question of scientific
research, considerable progress was made on the question of
marine pollution. Although a sizeable area of agreement
had been reached on a number of issues relating to marine
pollution, questions like whether there should be a pollution
control zone wherein the concerned coastal State would exercise
jurisdiction, whether this zone should coincide with economic
zone or whether there could be some other zone, the question
of standards to regulate marine pollution, and the question of
liability for pollution damage could not be resolved.

(ix) International Sea-Bed Arca — The Caracas Session
had dealt with the question of the regime of the international
sea-bed area, the conditions of exploitation of the sea-bed
resources and the economic implications of sea-bed exploitation.
However, the Conference could not start its work on the com-
position, functions and powers of the international machinery to
govern the international sea-bed area.

The Rapporteur, finally, observed that many of the
aforesaid issues, which were highly sensitive and complicated,
would require tactful handling. -

The Special Representative of the United Nations
Secretary-General referred to the various issues of the Law of
the Sea which the international community would have to
resolve at the forthcoming Law of the Sea meeting at Geneva.
In his view, those issues included the territorial sea, the conti-
nental shelf, straits used for international navigation, archipelagic
States, fisheries and other living resources of the economic zone.
rights and interests of land-locked States, scientific research,
marine pollution and the international regime and machinery for
the sea-bed. He expressed the fervent hope that it was through
meeting and consultations and not by confrontation and by
pursuit of the interests of international community rather than of
national interests that a new legal order for the sea would evolve.

The Delegatc of Iran advocated conclusion of regional
arrangements especially in the case of countries bordering en-
closed or semi-enclosed seas as, in his view, regional require-
ments often led to common stands on a number of issues. He
laid stress on the concept of unity and oneness of the sea as
activities in one part of the sea could not be conducted without
affecting the other part. In his view, the ocean in its totality was
a living organism which formed one ecological system and there-
fore the approach towards it should be global and integrated.
He felt that from the deliberations of the Caracas meeting one
drew the conclusion that there could be a clear-cut separation
between the different functions of the sea, but he wondered how
could the various jurisdictions and authorities envisaged for the
different zones and areas of the sea be separated from one
another, especially in regard to questions on pollution, scientific
research, fishing and navigation. Although the proposed Inter-
national Sea-Bed Authority would be mainly concerned with the
international sea-bed and various other authorities had been
envisaged for other matters, in his view, it would be most
practicable to combine all these functions and competences in a
single international authority. He felt that in this respect the
Draft Articles proposed by Malta might provide necessary
inspiration, and the terms of reference of the proposed Inter-
national Sea-Bed Authority be extended to comprise the
Mmanagement of superjacent waters.
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The Delegate of Pakistan concerned himself with two
issues, namely territorial sea and the right of free access to and
from the sea of land-locked States. Although Pakistan had
proposed a 12-mile territorial sea in the U.N. Sea-Bed Commit-
tee, that was based on the understanding that the concept of
economic zone as understood by his country would be accepted
at the Caracas meeting. But since no agreement was reached
in that regard, his country contemplated extending its territorial
sea to 50 miles. However, his Government was still prepared to
accept a 12-mile territorial sea if economic zone as understood
by it was accepted.

As regards land-locked States, the Delegate observed that
although his Government fully appreciated the aspirations of
land-locked States and recognised their need for a free access to
and from the sea, law, reason and pragmatism decreed that the
claims of land-locked countries could not exist independently of
suitable agreements with the concerned transit States. The
Delegate believed that transit by land-locked States was an
encroachment on the sovereignty of the transit States and there-
fore only the latter could determine the extent of transit rights.
Further, in his view, transit States might in lieu of the transit
facilities accorded to the land-locked States require them to grant
similar facilities. Such arrangements, the Delegate added, would
meet the legitimate needs of land-locked States and although
they could be modified from time to time to reflect the changing
conditions. there was no reason to change the existing equitable
principles applicable in that regard. Referring to the Charter
of Economic Rights and Duties of States, adopted by the U.N.
General Assembly, he said that the provision contained in sub-
para (O) of Chapter 1 of that document reflected the aforesaid
position.

The Observer for Cyprus stated that his country supported
the principle that the resources of the sea-bed beyond national
jurisdiction constituted the common heritage of mankind and
therefore Cyprus favoured creation of a meaningful machinery
under the U.N. system for administering those resources. On the
question of straits used for international navigation, the Observer
stated that Cyprus supported the concept of innocent passage
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subject to objective criteria which struck a right bajance bet-
ween the needs of the international community and the legitimate
concerns of the concerned coastal State. Touching upon the
principle of median line, which was affirmed by customary
international law and codified in the 1958 Territorial Sea
Convention, the Observer said that the said rule catered to the
interests of small and weak States for it provided a residual rule
which could apply in the absence of freely negotiated agreement
and would thus discourage any temptation on the part of
stronger States to claim the lion’s share in unequal negotiations.
In his view, the principle mutatis mutandis could also be applied
to the delimitation of the continental shelf and economic zone in
the case of coastal States opposite or adjacent to the other.
Dealing with the regime of islands, the Observer said that islands
were in the same position as continental territories in so far as
jurisdictional zones like territorial sea, continental shelf. econo-
mic zone etc. were concerned, and as such no artificial distinc-
tion should be created between the two. If at all any distinction
was to be created, it should be in favour of the islanders who
were more dependent on the resources of the sea than the
populations of continental territories which could in any case
rely on the sources of their hinterland.

The Observer for Poland stressed that all problems of the
law of the sea should be solved in a spirit of cooperation and
mutual understanding and not by confrontation, and that
legitimate interests of all States should be safeguarded. He
pointed out that because of Poland’s geographical situation
which disabled it from extending its economic zone, it fell within
the category of geographically disadvantaged States. On the
question of straits used for international navigation, the Observer
stated that Poland favoured the right of all coastal Statcs to free
and unimpeded passage through such straits. However, he
added, such passage should not endanger the security of the
Concerned coastal States and consequently it ought to conform
to international rules concerning prevention of collision and
Pollution of waters and shores of a coastal State. Further, the
Observer pointed out that although Poland had accepted the
eéstablishment of 200-mile economic zones and recognised the
right of every developing State to reserve to itself a part of the
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maximum sustainable yield which it could land and the right to
regulate fishing in that zone, other States should be entitled to
fish for the unreserved part of the fisheries. Poland, he added,
keeping in view the interests of developing coastal States was
even prepared to agree to imposition of a reasonable licensing
fee by the concerned coastal States for fishing in their economic
zones. However, he added, at the same time Poland favoured
broadest international cooperation for the proper conservation
and rational utilisation of the resources of the sea. This co-
operation should be manifested at both bilateral and international
levels  Finally, the Observer expressed the hope that the recog-
nition of the sea-bed and ocean floor beyond national jurisdiction
as the common heritage of mankind and the principle of
equitable sharing of its benefits would be realised in such a
way that interests of each of the groups of States would be
accommodated.

The Observer for U.S.S R. expressed the hope that the
new legal order of the sea would meet a situation where the
world ocean would unite rather than divide peoples and where it
would never again become an arena of struggle and conflict.
Keeping in view its close friendly relations with developing
countries, the Observer pointed out that the Soviet Union had
supported in principle the establishment of 200-mile economic
zones by them but it felt that such States should not allow
under-exploitation within their economic zones of the living
resources badly needed for mankind. He felt that if a coastal
State did not take 100 percent of the allowable catch within its
economic zone, it must permit fishing by other countries in its
zone on reasonable terms. The Observer referred to the Draft
Articles on Economic Zone proposed by U.S.S.R. at Caracas
and said that they contained appropriate provisions in that
regard. On the question of straits used for international
navigation the Observer stated that such straits were major sea
routes of global significance and most important transport
arteries and therefore navigational regime in such straits must
fully conform to the role which these straits played in contem-
porary international life. In his view, it was not the innocent
passage regime which corresponds to this role but only the
regime of free and unimpeded passage of all ships through such
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straits. He felt. however, that the principle of free passage
through such straits was inextricably linked with the reliable
safeguards for the legitimate interests of a coastal State. The
Observer drew attention to the proposals submitted by the
U.S.S.R. and other socialist countries which, in his view. envis-
aged a series of measures designed to safeguard the security of
strait States, their territorial inviolability or political indepen-
dence.

The Delegate of Nepal observed that on account of the
land-locked countries being poorly endowed by Nature in
respect of mineral resources and on account of their situational
distance from the sea, it was natural for those countries to press
their right to free access to and from the sea and also their share
in the sea resources. The Delegate felt that the right of free
access was a right and not a privilege, and that the right could
not be made subject to any bilateral agreement with the transit
State laying down the modalities of the exercise of transit.
Further, he felt, the right was also not dependent or subject to
any reciprocity clause. On the question of sharing of sea
resources, the Delegate stated that it ought to be realised that
the concept of economic zone or fishing zone benefited only the
coastal States and that is why it was supported even by develop-
ed States. So far as the land-locked States were concerned, the
Delegate felt, they would be the real sufferers as the establish-
ment of any such zone would contract the area of the high seas
and the international sea-bed area. It would thus result in the
abrogation of the existing rights of the land-locked States with-
out quid pro quo. In so far as non-living resources were
concerned, establishment of any such zone would seriously
jeopardise the economic viability of the left-over international
sea-bed area. Further, according to him, such exclusive zones
would not only aggravate the already growing income disparity
but also aggravate the energy and other resources disparity bet-
ween nations.

The Observer for Ecuador drew the following inferences
from the deliberations held at the Caracas meeting : (i) A
great majority were in favour of a broad zone wherein the
coastal State could exercise sovereignty or jurisdiction. There
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was a general endorsement for the 200 mile limit. (i) A group
of countries propounded the thesis known as ‘territorialism’
which meant that a coastal State had the right to delimit its
territorial sea up to a distance of 200 miles in accordance with
its geographical, geological, biological and ecological character-
istics. That approach was based on the sovereignty of the
coastal State on its territorial sea up to 200 miles but it recognis-
ed the interests of the international community principally in
regard to the traditional freedom of navigation and communica-
tion. In his view, that approach, had the merit of being
simple and clear. (iii)) Another group of countries advocated
the establishment of economic zones or patrimonial sea upto a
distance of 200 miles, but in view of the divergence of view
among its proponents on the content of such a zone, this
concept was rendered ambiguous and equivocal. It was for this
reason, the Observer pointed out that Ecuador had formulated
at the Caracas meeting the following principles vis-a-vis the con-
cept of economic zone:

(a) That the economic zone borders with high seas or
international seas :

(b) That the coastal State shall excercise jurisdiction for
other economic uses apart from those generally agreed
upon concerning the resources of the sea ;

(c) That the residual rights in the economic zone would
also be recognised in favour of the coastal State.

The Observer for the United States of America mainly
addressed himself to the question: How to produce a just and
widely acceptable treaty on the Law of the Sea? First, he said,
the broad areas of agreement that already existed must be recog-
nised. In his view, the second key to success would be to bear
in mind the common objectives of all mankind in the negotia-
tions for the Law of the Sea treaty, Whilst there might be dis-
agreement on how to reflect these objectives in the treaty, in his
view, there was a broad agreement on many of these. The
rights and duties in ocean must in future be based on the law
and legal process and not on power. The major underlying
purposes of the proposed treaty would be frustrated unless it
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important characteristic of the living resources of the sea was
their uneven distribution; (ii) Fish were a mobile source and
could produce a sustained yield if properly managed; and
(iii) Extension of national jurisdictions would not remove the

requirement for international cooperation in fishery manage-
ment.

The Representative of Inter-Governmental Maritime
Consultative Organisation (I.M.C.0.) addressed the Committee
on the topic of jurisdiction for setting standards and enacting
regulations for pollution from ships. In this context, he
emphasised the distinction between jurisdiction and enforcement.
Whilst jurisdiction referred to the right of a State to prevcni or
control pollution within a given maritime area, ‘enforcement’
meant the application of regulations and standards or punish
contraventions thereof. Dealing with jurisdiction, he said that
IMCO had embodied this concept in a number of conventions.
With regard to enforcement, the representative pointed out that
the alternative approaches adopted by IMCO were as under:
(1) The right of a coastal State to take measures, within the area
of its jurisdiction, to prevent and control pollution of the sea
arising from the operation of ships; (ii) The right (and duty) of
a coastal State to take appropriate action to ensure that ships
which fly its flag or otherwise operate under its licence or

jurisdiction, do not cause pollution to the marine environment,
regardless of where such ships operate; (iii) The right of a
coastal State to take action—even in areas outside its jurisdic-
tion and in respect of ships of other States— for the purpose
of preventing or mitigating pollution in areas within its jurisdic-
tion, provided that such action meets certain well-defined condi-
tions and takes into account reasonable and agreed safeguards;
and (iv) The duty (and right) of a coastal State to take the
necessary legislative, administrative and judicial action to ensure
that ships which contravene national and international anti-
pollution regulations and standards will be duly punished if, and
when, they happen to come within the jurisdiction of such a
State. This right and duty to take sanctions against a ship will
be independent of the place where the contravention in question

took place. The representative finally spelled out these
approaches at length.
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continental shelf, economic zone etc. it would not be proper to
continue the old practice. One could not consider it equitable
that a small island in the middle of the ocean could amputate
the international zone of thousands of square miles of marine
space. However, he felt that a classification of islands according
to suitable criteria was essential and in that regard the proposal

mooted by several African States (A/Conf.C.2/C.62) was a
commendable effort.

Touching upon the topic of continental shelf, he felt that
it would be unrealistic to abolish such an institution. If this
view was shared by all, the logical consequence would be a dual
regime of continental shelf and economic zone.

The Delegate of Iran (Prof. F. Momtaz Djamchid) speak-

ing in his personal capacity made observations of a general

nature on the various issues under discussion. According to

him, upto the Second World War, there had existed an equality

of rights amongst the States in the ocean space, but after the

War, the equality had been disturbed by a two-fold develop-

ment: (i) unilateral extension of the limits of national maritime

jurisdiction; and (ii) the spectacular advance in the science and
technology relating to sea-bed exploration and exploitation. As
a result, vast areas of the high seas had ceased to be governed
by the principle of the freedom of the sea and they had been
made subject to national jurisdiction of the riparian Stafes.
This had adversely affected the States which do not have a sea
facade, the States called the ¢‘geographically disadvantaged™
States, which comprise not only those States which for geo-
graphical, biological, or ecological reasons cannot derive
adequate benefits from their maritime jurisdictions, but also
States which would be unfavourably affected by the extension of
maritime jurisdictions of other States. Further, the varying
stages of economic development of the States vis-a-vis the high
seas fishing and sea-bed exploitation had further accentuated
the inequality amongst the States. The Delegate expressed the
view that the internatiopal community should re-establish the
equilibrium amongst the States by evolving what he called
‘inter-State solidarity’. This should be attained at two levels:
(i) at regional levels, to remove the inequities arising from
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sea-bed beyond the territorial sea. He, however, expressed

himself to be in favour of establishment of economic zone on
regional basis.

On the question of exploitation of resources of the interna-
tional sea-bed, the Observer said that a casual licensing system
which enabled private entrepreneurs to mine the ocean beds
by merely paying a nominal proportion of the profits to the
international authority would be an arrangement that could be
easily manipulated in a way that it would become just a source
of uneconomically produced cheap raw materials for the indus-
trial countries and thereby keep a stranglehold on the world
metal markets and ensure a continuation of low prices for raw
materials. Therefore. Zambia supported the principle that an
international authority be established to control the exploitation
of the deep sea areas and invested with strong and comprehen-
sive powers and that it should have the right to explore and
exploit the area and have the power to minimise any adverse
economic effects resulting from these activities.

The Observer for Lesotho stated that his country con-
sidered the resources of the sea, both living and non-living, as
the common heritage of mankind, and that no one country or
group of countries could make any legitimate exclusive claims
over them.

As regards the concept of economic zone, the Observer
felt that at the Caracas Conference several coastal States had
advocated the establishment of an exclusive jurisdictional zone
and that they had even sought to place the administration of
such a zone under their full jurisdiction. His Delegation
registered strong reservations on the aforesaid two claims.
However, the Observer added, Lesotho in a spirit of compromise
could give a conditional support to the idea of exclusive
economic zone, the condition being that such a zone would be
established and administered on regional basis The same
approach could be followed in combating pollution.

On the question of scientific research, the Observer
recommended a regional authority to conduct research projects
agreed upon by all the countries of the region. As for the
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exploitation of the resources of the sea beyond national
jurisdiction, the Observer agreed with the Delegatgs wl?o ad-
vocated the establishment of an international authority with full
powers for exploiting and distributing on a fair .basis the
resources extracted therefrom, paying special attention to the
least developed countries.

On behalf of Peru, two statements were made by its two
Observers. The first Observer made observations of a general
nature on selected topics of the law of the sea.

The second Observer mainly concerned himself to express-
ing comments on the “Notes on the Law of the S'ea”, prepare.d
by the Committee’s Secretariat. Referring to Artlf:le I he Sal.d
that in defining the right to establish an exclusive economic
sone. it would be convenient to clarify from the beginning that
the zone lay between the territorial sea and the high seas.

Referring to Article 3. the Observer thought that instead
of speaking of sovereign and exclusive rights over the natu'ral
resources it should be said that the coastal State had sovereign
exclusive rights in the economic zone including the subsoil and
superjacent waters.

In regard to Article 4, his suggestion was that in t.he
economic zone the coastal State shall exercise the following
rights: (a) sovereign rights (not exclusive right) to explore and
exploit renewable and non-renewable living and other natural
resources of the sea, sea-bed and subsoil thereof.

Turning to Article 6, he said that the intention .\vas to
ensure that all activities of third States in the economic zone
should be carried out exclusively for peaceful purposes. This
should be stated very clearly.

Referring to Article 8, he commented that it wgu]q be
proper to establish that ships in transit would refr:_im from
doing exercises or practices with weapons and explosives, a.nd
fromu any act of propaganda, espionage or interference with
communication of the coastal State.
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Referring to Article 22. which provided that the land-
locked States should have the right to construct, modify or
improve the means of transport and communication or the port
installations of the transit State, the Observer commented that
it would be incompatible with the sovereignty of the transit
State to recognise the right of a foreign State to undertake this
kind of activities.

In regard to Article 16, he made two suggestions. First.
the privilege of fishing should apply not only to an area of the
exclusive economic zone of the neighbouring coastal State, but
to areas in the exclusive economic zone of all the coastal States
of the region. Secondly, not all coastal States were in the
position of according this privilege on the basis of equality with
their nationals.

The Delegate of Malaysia took the floor to place on record
his reservations with regard to some of the formulations on the
topic of straits used for international navigation in the
Secretariat documentation placed before the Committee as, in
his view, they did not represent adequately the views of strait
countries. The question, he added, was discussed exhaustively
at the Tokyo Session of the Commitiee and he stood by the
conclusions of the Rapporteur on the areas of agreement reached
at that session.

The Delegate of Indonesia stated that it was of paramount
interest to his country that the principles of an archipelagic
State be accepted as part of international law. At the same time.
however, his Delegation considered that it was of equal impor-
lance that questions such as exclusive economic zone, continen-
tal shelf, straits used for international navigation, the interests of
land-locked and shelf-locked States and States having narrow
shelves or coastlines were also properly resolved in the proposed
Convention on the Law of the Sea. The Delegate further stated
that in extending sovereignty over the archipelagic waters. the
archipelagic States had no intention to hamper or obstruct shipp-
ing through such waters unless the shipping endangered their
security, territorial integrity or political unity and independence.
Referring to the conditions put forward by some countries
in defining the archipelagic State, the Delegate said that a
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distinction must be made between an archipelagic State and an
archipelago belonging to a coastal State. The Delegate felt that
the question of straits used for international navigation should
not be linked or related to the question of archipelagic States
since they formed two different aspects of the law of the sea.
Finally, the Delegate said that the draft formulations prepared
by the Committee’s Secretariat on the topic of straits used for
international navigation did not reflect the position of Indonesia
as officially submitted to the Third Law of the Sea Conference.

The Observer for Greece elucidated briefly the position of
his country on three issues, namely, the territorial sea, the
delimitation of the territorial sea and the continental shelf and
the regime of archipelagos. The Observer said that Greece
supported the global acceptance of the 12-mile territorial sea and
that as for navigation through territorial waters, it accepted the
concept of innocent passage. On the question of delimitation of
the territorial sea and/or the continental shelf, the Observer
stated that Greece followed the established international law,
practice and jurisprudence which provided that such delimitation
should be made on the basis of median line and equidistance.
Referring to the question of archipelagos, the Observer said that
Greece considered that an archipelago was a group of islands so
closely inter-related that the component islands formed an
intrinsic geographical entity and that Greece recognised the
need to apply a special regime to such a situation irrespective of
the fact whether the archipelago constituted a State by itself or
formed part of a State having also a continental territory.

The Observer for the United Kingdom concerned himself
with three aspects of the law of the sea, namely the concept of
economic zone, archipelagos and straits used for international
navigation. He emphasised that the economic zone should be a
zone clearly distinguishable from the territorial sea. On the
question of archipelagos he referred to the United Kingdom’s
proposal made before the UN Sea-Bed Committee which, in
his view, was based on the twin pillars of the establishment of
objective criteria for the definition of an archipelagic State and
1 satisfactory regime of passage through archipelagic waters.
The Observer regretted that the definition of an archipelagic




98

State as formulated in the U K. proposal did not receive support
from the Asian-African countries. but he stated that his Govern-
ment was willing to negotiate in that matter. The Observer felt
that the Third Law of the Sea Conference was an historic oppor-
tunity for the establishment in international law of the concept
of archipelagos which had not hitherto been recognised. On the
question of straits used for international naviggtion, the
Observer referred to the draft formulations on the topic prepar-
ed by the Committee’s Secretariat and offered comments. partic-
ularly on Article 1, Article 2 vis-a-vis Article 4, Article 5,
Article 6, Article 7 and Article 11.

The Delegate of Iraq stated that freedom of transit should
be maintained in the straits connecting two parts of the high seas

and customarily used for international navigation.

The Delegate of the Arab Republic of Egypt stated that in
the view of his Government the regime of innocent passage
should apply to international navigation through straits which
connected high seas with the territorial waters of one or more
States. Such a regime. the Delegate added, should assimilate
the following essential elements:

(i) the legitimate concerns of the coastal State in safe-
guarding its security, safety of navigation in its waters
and prevention of pollution;

(ii) the vital interest of the international community in an
uninterrupted flow of transportation. communication
and trade through such straits; and

(iii) balancing of the interests of the international
community and the legitimate concerns of the coastal
State.

The Delegate believed that on this question the regime of

innocent passage should be the basis for further negotiations.

The Observer for Algeria spoke generally about the regime
of islands. He recognised the inadequacies in the existing la}w
governing the case of islands which were formulated in part_lc-
ular circumstances. He hoped that this problem would receive
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adequate attention in the forthcoming Geneva meeting of the
Third Law of the Sea Conference.

The Delegate of Turkey, dealing with the question of
special regime for islands, laid emphasis on the equitable and
economic aspects of the rights which would be recognised and
given to islands. Referring to the equitable aspect, he pointed
out that if the principle of economic zone were to be uniformly
applied, a continental country having only a ten-mile coastline
would have a lesser economic zone as compared to an island,
square in shape, its each side measuring ten miles. He felt that
this was surely unjust and inequitable. Dealing with the
economic aspect. he said that although his country was inclined
to recognise the economic needs of islands because of their
dependence on the resources of the sea, injustice and inequity
would result if such needs in relation to territorial sea or
economic zone of a small island were equated to those of a large
island. For ensuring international justice in this regard, the
Delegate suggested that islands ought to be classified on the
basis of the following criteria : population, size, geographical
situation and special circumstances, and the form of their
administration. The Delegate said that an island situated on the
continental shelf of a neighbouring country could not have the
right to the continental shelf. Further, he felt, that colonial
powers should not be permitted to draw any benefit from the

new prescriptions of the law of the sea through their outlying
islands.

The Observer for Peru said that although his country
sympathised with the adoption of the concept of economic zone
by some countries. he believed that that institution did not reflect
the realities and needs of various countries. He stressed that
the best way to reconcile the rights and interests of different
States was to revive the old institution of the territorial sea
which would consist in maintaining the concept of sovereignty
of the coastal State upto the limit of 200 miles but at the same
time defining the duties of the coastal State with regard to the
interests of the international community.

The Delegate of Nepal made it clear that his country like
any other land-locked State was not trying to grab the rights of
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others, rather they were endeavouring to preserve their own
rights and to have them recognised by the international
community. Further, he did not agree with the interpretation
given by one Delegate whilst referring to the Charter of
Economic Rights and Duties of States to the effect that transit
right of a land-locked State was not a right as such. The
Delegate also did not accept the formulations prepared by the
Committee’s Secretariat in Draft Articles 2 and 9 as contained
in “Notes on the Law of the Sea relating to Land-locked States™.

V. LAW RELATING TO HUMAN
ENVIRONMENT




(1) INTRODUCTORY NOTE

The subject ‘‘Law relating to Human Environment” has
been referred to the Asian-African Legal Consultative Com-
mittee for its consideration by the Government of India. The
subject was taken up by the Committee at its Tehran Session
and preliminary discussions were held in the plenary meetings
held on the 29th January and lst and 2nd February. 1975. At
the end of the discussions, the Committee decided to establish a
special Study Group composed of the representatives of Arab
Republic of Egypt, Bangladesh, Ghana, India, Iran, Pakistan
and Sri Lanka to study the various issues connected with the
subject. Further, the Committee’s Secretariat was directed to
prepare a draft of a general convention on human environment
on the basis of the principles adopted in the Stockholm Declara-
tion and on other evidence of State practice. The Secretariat
was also directed to prepare draft provisions, either as part of
the general convention or in the form of separate articles, on
the following aspects: (a) provision and preservation of clean
water; (b) preservation of the quality of clean air; (¢) organisa-
tion and maintenance of human settlements; and (d) preserva-
tion and protection of wild life, particularly the endangered
species of wild fauna and flora.
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I. INTRODUCTION

Man’s capacity to destroy is of course dramatically mani-
fest in his possession of the technologies of mass destruction,
but the relatively recent emergence of the environmental issue
has revealed the more subtle but no less dangerous risks he
faces from the uncontrolled use or misuse of natural resources
and the technologies of production. Every nation is affected
by pollution of the planet’s atmosphere and the oceans whether
or not it contributes to that pollution. Some problems such as
air and thermal pollution are most severe in industrialised
nations; in others, waterborne parasites and desert making are
often born out of poverty itself and occur most frequently
among those who are least able to afford the necessary measures
to cope with them. Thus, the subject of human environment is
global in character and of universal concern?.

It is important to emphasise that in using the phrase *‘the
human environment”, it is necessary to include “all elements
both natural and manmade. It embraces urban and rural
poverty as well as the dangers of. atmospheric pollution from
automobiles and factories. It includes the discovery and
development of natural resources as well as the inefficient and
wasteful use of presently exploited resources. It covers air, water
and soil. It includes the methods by which food production can
be increased as well as study of harmful agriculture and
practice.”?

} A cursory examination of this definition may lead one to
pose certain questions: Is the concern for human environment
now a new disease of the ““development-oriented civilisation™ of
today? Does not the technological development generate a

1. See Maurice F. Strong “The United Nations Environment™; Inter-
national Organisation, Vol, 26, 1972, page 169.

2. Ibid., page 170.
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vicious circle?® Does it not imply that the developed nations’
burden would eventually pass on to the developing ones?*

Understandably, the world community shares little of this
negative thinking. The truth is, the increasing awareness and
concern about the deteriorating environmental situation has
stimulated a new concept not only among the developed but
also among the developing countries. To substantiate this point
of view, it may be relevant to refer to the Founex Report.®
The Report focuses the global importance of environmental
issues. It points out that “to a large extent, the current concern
with environment issues has emerged out of the problems
experienced by the industrially advanced countries. These prob-
lems are themselves very largely the outcome of a high level of

3. ““Increasing technology implies greater energy consumption, which

implies increasing industrialisation, which then generates further
demands for material goods and services which in turn results in
greater consumption of more readily available resources, creating
greater environmental problems and dislocations.” See Nazil
Choucri, “‘Population, Resources, and Technology: Political Imp-

lications of the Environmental crisis.”” International Organisation,
Vol. 26, 1972, page 200.

“The most important econemic consequences of pollution control
are likely to be the differences in cost of production between goods
produced under demanding pollution controls and those produced
free of such controls. These differences have been estimated to
range between five and 20 per cent depending on the industry and
process. They will affect the sales and profits of the competitors
and are likely to result in off-setting taxes and subsidies that may, in
turn, provoke retaliatory counter taxes and subsidies.” See Hump-
stone Charles Cheney, *“Pollution: Precedent and Prospect”, Foreign
Affairs, Volume, 50, 1972 page 337.

A Panel of twenty-seven senior experts in the field of both develop-
ment and environment met at Founex, in Switzerland, from 4 to
12 June 1971 and prepared a Report which was later discussed in a
series of regional seminars on development and environment
convened by Economic Commission for Africa (Addis Ababa,
23 to 28 August 1971, the Economic Commission for Latin America
(Mexico City, 6 to 11 September 1971), the Economic Commission
for Asia and the Far East (Bangkok 17 to 22 August 1971) and the

Economic and Social Office in Beirut (Beirut, 27 September to
20 October 1971).

109

onomic development. The creation of large productﬁ\:(
e; acities in industry and agriculture, the growth of Corlr:]l:'lon
:ystems of transportation and communication, and t:; e;/rc:ied n
of massive urban conglomerations have 2.111 bee.n acc th;; sy
ay or another by damage and dlsruptlon. to =
e ’ t. Such disruptions have indeed attained such maj
enVerﬂf_nen 'that in many countries they already constm.ne
pro'portllclmsards to human health and well-being."“‘ Touchu.lg
iy environmental problems of the developmgcount.rles
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Although most of the wor_]d’s pollut1ondls x;:))we dcil:;e:t r?;};
the developed countries, the action of tbe less deve A;; e
has serious effect on the global environment. e
forward with their own plans for de\{e]opmenth, 1t R
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becomes essentially a cure for their major env1lear e
lems.? However, the reportlxrtxfokness ill: :/;.er:y ﬁ:gm e

ust find its own solu 1 ° _

;(;‘c:g;er:r}'jhsmand within the framewor'k of its own porlrxlgszi s;)g:ll::
and cultural values. The formulation of environ

'(S. Ibid., page 10
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as indeed the formulation of economic and social policies in
general, falls entirely and exclusively within the sovereign
competence of the developing countries.”®

The first and foremost task for the developing countries
is to identify their basic environmental problems. Next, will be
the formulation of an ‘‘environmental strategy” which would
have to be socially acceptable and administratively feasible. In
that process, few of their legislation and regulations would either
have to be revised or replaced. To deal with novel environ-
mental problems new enactments would have to be made. The
experience of the developed countries and the guidance from

the international organisations would be most useful in that
respect.

The present study undertaken by the Secretariat is of a
preliminary nature and is intended to introduce the subject and
its development. The first part of the study examines the
preparations for and the outcome of the 1972 United Nations
Conference on the Human Environment held in Stockholm.
The second part reviews the progress in the first two years
of the newly born child in the United Nations organisation
family — the United Nations Environment Programme. Since
the Stockholm Declaration on the Human Environment is a
document of great legal significance and contains a wealth
of material to guide the development of environment law, the
third part contains an analysis of some of the basic principles
from a legal standpoint. In that connection, a survey of inter-
national agreements and conventions dealing with various
environmental problems is also made.

9. Ibid., page 2Z.

II. U.N. CONFERENCE ON THE HUMAN
ENVIRONMENT, STOCKHOLM, 1972

Background

The idea of convening an international conference on thcf
human environment first originated in the fo-rty—ﬁfth s.esmon;)
the Economic and Social Council of the United _Nauon.s. ht;
its Resolution 1346 (XLV) the Council stresseq, mter-ahq, tter_
urgent need for intensified action at the natlona! a.ndtln i3
pational level, 10 limit and, where possible, to e!lmlnz;]et i
impairment of the human environment. It .empha31sed tha 1111_
attention to the problems of the human environment was essed
tial for sound economic and social development. It r.ecomrne'n -
ed that the General Assembly, at its t\jventy-th'xrd sessx;m,
consider the desirability of convening a United Nations Confer-
ence on the problems of the human environment.

The General Assembly at its twenty-third §ession endorseg
the recommendations of the Economic and Social Council ar;'l
resolved to convene a United Nations Conference. on t ef
Human Environment in 1972. This marked the l?eglnnlng o
the preparatory .process in which th.e whole Umteci‘ Nz;tslizr;s
system became actively engaged. AL 1ts twent}"-fo.urt :e th,
the General Assembly laid down further gu1dev|‘1'nes ord be
preparation of the Conference. It affirmed that ° 1t'shoul tic;i
the main purpose of the conference t'o s.erve as a prac y
means to encourage, and to provide gu.lde]mes .for, action );
governments and international organisations, designed todpro::lcd
and improve the human environme.nt and. to remedy hrss
prevent its impairment, by means of. international co-ot[))lgra thé
bearing in the mind the particular importance of ena 1;1,(;811Ch
developing countries to forestall the occurrence O
problems.”’!

11




112

- The General Assembly established a Preparatory Com-
mittee conmsisting of Argentina, Brazil, Canada, Costa Rica
Cyprus. Czechoslovakia, France. Ghana, Guyana, India, Iran,
Ite.lly, Jamaica, Japan, Mauritius, Mexico, The Netherlands:
Nigeria. Singapore, Sweden, Togo, the U.S.S.R., the U.AR.

(Now Egypt). the United Kingdom, the U.S.A.. Yugoslavia and
Zambia,

The Preparatory Committee held four sessions. During
its first session, held in New York from 10 to 20 March l970¥
the Committee discussed the organisational structure of the,
Conference. It defined the programme contents, relevant
topics for discussion and recommendations for action. The
second session was held in Geneva from 8 to 19 February 1971,
The Committee prepared a provisional agenda for the Con-
ference and discussed the possible form and content of a
declaration on the human environment. The Committee also
held a preliminary discussion on the question of marine
pollution, monitoring or surveillance, pollutant release limits
conservation, soils, training. information exchange and gené
pools. The Committee recommended the establishment of inter-
governmental working groups to deal respectively with marine
pollution. monitoring, conservation and soils and preparation of
a declaration on the human environment. At the third session
he-]d in New York from 13 to 24 September 1971, the Com-’
mittee was engaged in reviewing the progress of the substantive
work of the Conference. A preliminary discussion on the
draft declaration was also held. The fourth session of the
Committee was held in New York from 6 to 17 March 1972.
'I.'he Committee dealt primarily with the international organisa-
tional implications of recommendations for action, including
the .ﬁnancial implications. The draft declaration on the human
environment also came up for discussion.

Ip comp]ying with the intent of the General Assembly,?
the United Nations Conference on the Human Environment was
convened at Stockholm from 5 to 16 June 1972.

Representatives of 113 States invited in accordance with
General Assembly Resolution 2850 (XXVID took part in the

== = R
2. (8ee footnote on next page)
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Conference3. Besides, a large number of observers from the
U.N. Agencies and inter-governmental and non-governmental
organisations were also represented.

Agenda of the Conference

The agenda of the Conference included a wide range of
subjects such as: declaration on the human environment; plann-
ing and management of human settlements for environmental
quality; environmental aspects of natural resources management,
identifications and control of pollutants of broad international
significance; educational, informational, social and cultural
aspects of environmental issues; development and environments,
and international organisational implications of action proposals.
These items were allocated to three main committees established
by the Conference at its first plenary meeting. The First Com-
mittee dealt with human settlements and non-economic aspects;
the Second Committee with natural resources and development
aspects; and the Third Committee with pollutants and organisa-
tional aspects.

Brief summary of the general debate

In his opening statement to the Conference, the Secretary-
General of the Conference Maurice F. Strong, stated that the

2. At its twenty sixth session, the General Assembly adopted a reso-

lution 2849 (XXVI) in which it approved the provisional agenda
and the draft rules of procedure for the Conference. It requested
the Secretary-General to invite the States Members of the United
Nations & members of the Specialised Agencies to participate in
the Conference. It further requested the Secretary-General to
circulate in advance of the Conference a draft declaration on the
human environment; a draft action plan constituting a blueprint for
international co-operation to protect and enhance the present and
future quality of the environment for human life and well-being and
draft proposals for organisational and financing arrangements need-
ed to pursue effectively the work of the United Nations system of
organisations in the environment field.

3 Although all members of the United Nations and of its specialised
agencies were invited to aitend, the Soviet Union and most other
Eastern Countries did not participate on the ground that certain non-
members, like the German Democratic Republic, were not being
allowed to take part in the Conference on equal basis.
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Conference was launching a new liberation movement to free
men from the threat of their thraldom to environmental perils
of their own making. He warned that this movement could
succeed only if there was a new commitment to liberation from
the destructive forces of mass poverty, racial prejudice,
economic injustice and the technologies of modern warfare. He
felt that the developing countries could ill-afford to put
uncertain future needs ahead of their immediate needs for food,
shelter, work, education and health care. In his view, environ-
mental factors must be an integral part of the development
strategy.

Looking beyond the Conference, he stressed the need for :

(a) New concepts of sovereignty, based not on the
surrender of national sovereignties but on better means of
exercising them collectively, and with a greater sense of respons-
ibility for the common good;

(b) New codes of international law which the era of
environmental concern required, and new means of dealing with
environmental conflicts'

(c) New international means for better management of the
world’s common property resources:;

(d) New approaches to more automatic means of financing
programmes of international co-operation which could include
levies and tolls on certain forms of international transport or on
the consumption of certain non-renewable resources.

The general debate covered a vast range of environmental
problems facing the mankind today. Several speakers from the
developing countries recognised that while their priority was
development, until the gap between the poor and the rich
countries was substantially narrowed, little, if any, progress
could be made in improving the human environment. They,
however, agreed that environminental considerations would have
to be incorporated into their national development strategies in
order to avoid the mistakes made by developed countries in their
development. to utilise human and natural resources more
efficiently, and to enhance the quality of life of their peoples.

|
|
|
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Many speakers endorsed the statement of the Secretary-General
of the Couference that there need be no clash between the
concern for development and the concern for the environment.
However, they felt that support for environmental action must
not be an excuse for reducing development, and there must be
a substantial increase in development assistance with due
consideration for environmental factors. Many speakers urged
the relaxation of protectionist trade barriers against their
products; others warned against the danger that developed
countries might raise the prices of their goods to meet costs
incurred on environmental reforms.

Many speakers from both developing and developed
countries, agreed that the ruthless pursuit of gross national
product, without consideration for other factors, produced
conditions of life that were affront to the dignity of man. The
requirements of clean air, water, shelter and health were
undeniable needs and rights of man.

The need for regional co-operation among developing
countries was mentioned by many speakers. Some said that it
was only through national initiatives and work that the problems
of developing countries could be solved; others added that such
initiatives and work should be undertaken with regional and
global co-operation.

Several speakers expressed concern at the inadequacy of
existing knowledge concerning environmental problems, and
stressed the urgent need to initiate international research prog-
ramme the results of which would be freely available to all.

Action Plan

The Action Plan outlined in document A/Conf.48/5 was
in general well received. Many speakers emphasised that the
value of the preparatory process and of the Conference would
be completely negated unless they resulted in positive action by
individual nations, regional organisations, inter-governmental
organisations, non-governmental organisations, and the United
Nations.
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Environment Fund

The proposed Environment Fund was supported by many
speakers. Several delegations announced their intention of
making contributions to the Fund. Concern was expressed by
some representatives of developing countries that the Fund
might be regarded by some developed countries as an alter-
native to development assistance. Some speakers emphasised
the need to use the Fund to help developing countries meet the
additional environmental costs incurred in their development
programmes. Several speakers endorsed the argument that *“the
polluter must pay”.

Population

Several speakers expressed regret that population problems
took so minor a place in the agenda of the Conference. They
argued that all strategies for development and environment
would be fatally damaged unless the rate of population increase
was reduced. Other speakers said that the population increase
was not the problem; the real challenge was the fact that so
large a number of pcople of the world had such a small expect-
ation for a fruitful, happy and long life, In the opinion of
certain delegations, there was incompatibility between popula-
tion growth and preservation of the environment.

Conservation

[t was emphasised by several speakers that conservation
of natural resources must be an integral part of sound develop-
ment and environmental programmes. Many speakers described
actions taken in their countries to protect arcas of land and its
wild life. The preservation of all forms of life on the planet
was described by many speakers as being a crucial part of the
strategy to enhance and protect the human environment now
and in the future.

Marine pollution

The problem of marine pollution was stressed by many
speakers. Contamination of the oceans had global consequences,
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affecting peoples many thousands of miles away from the source
of pollution. Mention was made of natural disasters at sea,
oil discha.ges, excessive use of pesticides and atmospheric
pollution, which eventually contaminated the sea. Several
speakers welcomed recent international action to curtail ocean-
dumping Particular reference was also made to the problemsl of
certain seas, which could be solved only by regional co-operation
and action.

Other issues

A considerable number of important matters affecting the
human environment — both immediately and in the future —
were raised in the general debate!. Many speakers described
actions which their countries or organisations had taken or
proposed to take in order to solve particular national, regional
and international environmental problems. The environmental
effects of pesticides and fertilisers were mentioned by several
speakers, some of whom urged the development of safe and
cheap alternatives to those pesticides and fertilisers that. l.wd
been found to be harmful. Some speakers were highly critical
of the development of suspersonic aircraft, which, they claimed,
could have harmful global effects. Others pointed to the ever
present problems of natural disasters, and put forward sugges-
tions for improved advance warning and for steps to luplt
damage. Many speakers stressed the importance of preventive
action and the necessity of taking early steps to discover and
prevent serious environmental hazards. To that end, Fhe
importance of the exchange of scientific and technological
information and experience, through the proposed referral
system, was mentioned by several representatives.

Some delegations emphasised that any discussion of the
problems of the human environment could not exclude interna-
tional conflicts, the supersession of human rights, apartheid,
nuclear testing. and the proliferation of armaments. Othgr
representatives argued that such matters, although of substan.tlal
importance. should be discussed in other organs of the United
Nations and were not appropriate to the Conference.

4. See Document A /Conf. 48/14, pp (80-85).
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Discussion on the Declaration on the Human Environment

At its 7th plenary meeting, the Conference established a
Working Group on the Declaration on the Human Environ-
ment.> The basis for discussion in the Working Group was
the Draft Declaration on the Human Environment prepared by
the Inter-governmental Working Group.®

The Working Group held a series of meetings from 9 to
15 June 1971. A number of proposals and amendments were
submitted for its consideration. Although the Working Group
succeeded in achieving a general consensus, certain reservations
were expressed by some delegations. South Africa expressed
reservations in respect to Principle 1, Uruguay to Principle 2,
Portugal and the United States to Principle 15, Turkey to
Principle 21 and China to Principle 24, The Working Group
could not reach any agreement on the text of Principle 20.
However, it was decided, on the proposal of Uruguay. that the
Working Group should recommend to the Plenary Conference
the referral of the Principle to the United Nations General
Assembly for consideration. With regard to another contro-
versial Principle 21 of the text, a new formulation was referred

to the Plenary Conference for action. The new text read as
follows:

*“Man and his environment must be spared the effects of

nuclear weapons and all other means of mass destruction,
5. The initiative to establish the Working Group came from the
delegate of China. In his view, the preliminary work of the Pre-
paratory Commiitee did not reflect the views of all the States
participating in the Conference. Since the Declaration was con-
sidered to be the main document of the Conference, the delegate of
China felt that it required much more serious and thorough
discussion. He, therefore, submitted a draft resolution which
inter-alia provided for the establishment of an ad-hoc Committee.
The delegate of Iran proposed an amendment to the Chinese draft
resolution suggesting replacement of the words *“‘ad-hoc commiitee”
at the end of the operative paragraph by the words “‘a Working
Group open to all States parlicipating in the Conference.” The
Chinese draft resolution, as amended by Iran, was approved and
accordingly a Working Group on the Declaration on the Human
Environment was set up.

6. See Document A/Conf. 48/4
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: in the
States must strive fo reach prompt agre<.:m‘cntt,.01[111 b
relevant international organs, on t‘tle eliminatt
complete destruction of such weapons.

The Report of the Working Group was submitt.ed to tl?e
plenary meeting of the Conference. Several delegations again
took the floor to express their views.

Views expressed by Asian-African States

The Delegate of Algeria expressed his C9nceru over _tgg
environmental despoliation of colonialism and of the oppre§51ted
i 2 ecia
i i the world. He, however, appr
that were still going on 10 j g
ider: tion of the concept of envir
the considerable evolu YK
had occurred during the Conference, esp'ecgll) among ttl:
developed countries. He felt that certain prxncxpleg t}lat oug
to have been reflected in the Declaration were missing. ne
as the need to end the misuse of natural resources by certain
‘gowers Another was the need to maintain certamlngc:ssary
: S i alance.
i ¢ it for the sake of ecologica
balance in human affairs Ay e
sure a balance in the us
He stressed the need to en ‘ ‘ :
and not to commit vast resources to weapons of destruction.

The Delegate of Arab Repu{Jlic of bg_vlpt ;:xpirjzizd 31:;
satisfaction that the Declu.ration mcludecilf al‘ t Icn igrdh -
principles identifying the major prob.lems a tclectmimti(m e
environment, with special emphasis On the sl ki Ry
developing countries. He stressed that td (S cotkm e
production of all kinds of weapo.ns of ma§s_ F:struli: t Ca; it
use should be on the top of the list of z_\ctwmes t aI T
greatest threat to the human envxrom'netntilat B L bL
e Shouldfmakfe;f:ilnziht:r t11711‘?1sfs‘d(c:lf:struction weapons

cts of nuc
?Eilr:gut\l;e ie:f:r-alia, the effects of the use of such weapons.

The Delegate of China stressed that the Declaration wats ?l{
international document of concern 10 peoplefolf all ;cl)lli:tir;is
i fully through carelul con :
and it should be discussed ful . i, e
He was not satisfied with the formulation of Principle 21 of the
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draft. He suggested that Principle 21 should be rewritten as
follows:

“In order to protect mankind and the hum
it is imperative to firmly prohibit the use
destroy the inhuman biologicial and ¢
which seriously poliute and d
completely prohibit and thoro
oms and, as the first step, to reach an agreement by the

nuciear States on the non-use of nuclear weapons at no
time and in no circumstances,”

an environment,
and thoroughly
emical weapons
amage the environment. to
ughly destroy nuclear weap-

The Delegate of Ingia. conside
fepresented an important mile-stone in the history of human
race. The draft declaration, as he thought, was not perfect but
reflected a number of compromises and points of vieyw.

red that the Declaration

The Delegate of Japan recalled his country’s passionate

devotion to the cause of prevention of an atomic war, He was,
therefore, particularly interested in Principle 26. 1In his view,
Principle 26 definitely implied prohibition

weapons since dangers to the human envj
cularly from atmospheric testing. Wj
warned, the declaration would be me

ronment arose parti-

thout such a principle, he
aningless,

The Delegate of Kenya expressed his concern at the
emphasis which the Conference had given to the physical as
opposed to the social environment of man. He regretted that
this latter aspect of the environment was not adequately reflect-
ed in the Declaration. He also regretted that the preamble to
the Declaration made no explicit reference to the pollution of

the minds of men which resulted in policies such ag that of
apartheid.

The Delegate of Pakistan w
tion made by the delegate of Chin

of the Declaration, also appreciated the attitude of the develop-

¢d countries, which had accepted the changes that had been
introduced in the earlier draft.

hile recognising the contribu-
a in elaborating the new text

According to the delegation of the p

hilippines, the three
basic principles of any declaration were: (a) the primacy of
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human over physical factors; (b) the needs of (?e\f::IOE(;ngé
countries and the necessity for them to have reso,urc.els1 oWOl]_)st
with additional environmental concerns; poverty.was }t] e]d i
polluter; and (c) nuclear weapons and stockpiles ds f])u e
destroyed and nuclear warfare banned. The draft. .e(.;l; Hé
in his view, did not measure gpto those prmc:pbtf S.is 5
reiterated that the Declaration constituted an adequa:fe d i
mankind’s concern not only for a clean earth but for a

life.

I i e
The representative of Sudan echomg the views otf :Ee
African group underlined the five essential element/s % a.jd
i [ i theid a:
ion: rejec f segregation, racism, apar i
Declaration: rejection o gat G
jecti n domination
jonism; tion of colonialism and foreig .
expansionism; rejec e
i rse effect on the enviro )
having a strong adve : B
o preised' emphasis on the fact that the terms of trade “
2 ) g e
fimary produce had a direct connection with the managem.’n
1 ¢
gf water, soil and other natural resources; emphasis on sovere1:d
: it its tural resources; an
1 try to exploit its own na
right of every coun bt gl
i f the development, testing .
strong condemnation o . 2
nucleir biological and chemical weapons as the most destruc
of all environmental threats.

The Delegate of Thailand appre.ciated the t.remen;iczﬁz
effort and constructive spirit shown in the dra.ft.mg o :
Declaration. He expressed his Government’s willingness to
support the Declaration.

The Delegate of South Africo, while agreeingd \’:Lth nt:\s
i F icul: ate &
iginal draft, particularly appreci
provisions of origin : - At i
i i in i ding the need for rap
ideas incorporated in it regar . i
i d control of marine po :
ment, protection of nature, an , Xax .
He hor:vever, expressed his country’s rCSC[‘;;dthH tl(lje;;&tlcx)f
: ] tent to include the new
Conference was not compe cluc e
Principle 1 of the Declaration as that principle clearly c;msttltuitn
ed interference in the internal affairs Qf a member tate,
direct conflict with the Charter of the United Nations.

The Delegate of United Republic of Tanzania epraineld
the position of his country on Principle ?1 a_nd strongn)sl
denounced the continued use of chemical and biological weapo
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;n certal_n parts o_f the world. He was not satisfied with the
ormulation contained in the draft declaration.

The Delegate of Zambia re L
gretted that
be reached on Principle 20. 2 Cefition et

Views expressed by Latin American States

The representative of Chile stressed the great importance
of the \.zvork that would have to follow in the wake of the
Declaration. 1In his view, while the Declaration was satisfactor
asa first step, it, however, failed to include a number of impo ty
ant 1dea§. He was, nevertheless, prepared to approveptlrl-
Declaration so long as it was considered to be a provisio j
document that might be improved in the future. 8

The Delegate of Pery stressed that the Declaration must

establish a clear conde i
mnation of g
destruction. Il weapons of mass

The rcpres.entative of Uruguay had some reservations in
‘r‘eSpect of P'rmmple 2. In his view, instead of safeguarding the
representative samples” of ccosystems, it was essential to
presefve and maintain the balance and ensure the rational
exploitation of ecosystem as a whole. 3

Views expressed by other States

t The Delegate of Canada viewed the draft as g first step
Imz;grds .th'e deve?ogment of international environmental Jaw.
0 fus opinion, Principle 21 reflected the existing international

law. relating to the duty of States to inform one another of the
environmental effects of their activities.

. .The delegation of Holy See regretted that some basic
principles such as that of “‘the pollutor must pay”, and the
concept of mpra] or ecological justice had not found a‘ lace in
the I?eclaratton. While agreeing that it would be rathlzer 'g 1
to think the Declaration as a fundamental document a kinld egf

Magna Carta, he was r
ag . eady to support th 1 i
Spirit of co-operation, o e
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The Delegate of Sweden recognised that the Working
Group had strengthened its scope. He, however, wanted a
stronger condemnation of nuclear testing and of the use of
means of mass destruction. The delegate attached decisive
importance to the general principle that States should accept
responsibility for damage caused beyond their jurisdiction and
to the vital relationship between environmental protection and
the economic development process. He proposed an amend-
ment to the first sentence of paragraph 5 of the Preamble, deal-
ing with population. The amendment read as follows:

**The natural growth of population continuously presents
problems on the preservation of the environment and
adequate policies and measures should be adopted, as
appropriate, to face these problems.™

The Delegate of United Kingdom considered that certain
references to highly political matters contained in the Declar-
ation were out of place. The real task, in his view, was not to
discuss strategic issues but to look for a consensus on priorities

for action.

The representative of the United States of America sub-
mitted the following statement of interpretation on Principles 2,
12, 21 and 26:

“Principle 2. The United States of America places
emphasis on the word ‘representative’ which, in our view,
ensures that the phrase means retention of a complete
system with all of the complex inter-relationships intact,
not a portion thereof. Moreover, the size of the sample
must be sufficient to represent the size of the whole.

Principle 12. The United States of America does not
regard the text of this principle, or any other language
contained in the Declaration, requiring it to change its aid
policies or increase the amounts thereof. The United
States of America accepts the idea that added costs in
specific national projects or activities for environmental
protection reasons should be taken into account.
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Principle 21. The United States of America considers it
obvious that nothing contained in this principle or else-
where in the Declaration. diminishes in any way the
obligation of States to prevent environmental damage or
gives rise to any right on the part of the States to take
actions 1n derogation of the rights of other States or of the
community of nations. The statement on the responsibility
of States for damage caused to the environment of other
States or of areas beyond the limits of national jurisdiction
is not in any way a limitation on the above obligation. but

an affirmation of existing rules concerning liability in the
event of default on the obligations.

Principle 26. The United States of America fully supports
the purpose, aspirations and ultimate goals contained in
this paragraph. We are constantly striving to meet such
goals in all relevant fora including for example SALT,
which has recently achieved such success. We regard our
commitment under this principle as identical to the treaty
obligation we have assumed in connection with the Treaty
on the Non-proliferation of Nuclear Weapons specifically
Article VI, including the requirement of ‘strict and effective
international control’. We believe it obvious that agree-
ments called for in the principle must be adequately
verifiable or they will not be soundly enough based to
achieve the purposes of this principle.”

The Delegate of Yugoslavia felt that the Conference and,
more specifically, the Declaration was the first step in many
international and bilateral consultations to define the respons-
ibilities of the international community. The absence of

Principle 21, however, made it fall short of the expectations of
humanity.

The results of the two weeks of intensive work at the
Conference were set out in three documents:

(i) Recommendations for an Action Plan;

(ii)) A Resolution outlining a scheme for new Unijted
Nations machinery, including an Environmental Fund
to meet the cost of new environmental activities; and
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(iii) A Declaration on the Human Environment.

The Action Plan for the Human Environment c.onsw.tgd tc?f
109 recommendations. These recommendations b(:Slde_sci ldelihle
iviti vide:
i internati rammes and activities, Ppro
fying international progra _ e
byro:agd framework for environmental action. The recomm
ations were grouped in three categories:

(a) The global environmental assessment programme
(Earthwatch);

(b) Environmental management activities; and

i and
(<) International measures to support the natlonalent
international actions of assessment and management.

i g

The Conference at its plenary meeting held on 16 .;\ilr:e
1972 commended the recommendations to the atten_non o} i
Governments for their consideration and for such action as y

might deem appropriate.

The Resolution on the establishment of a new mternatlo(;]:(;
i e
machinery was adopted without a vote. It. was recorlr:lm ;16 .
3 f the new machinery Wwou
that the central organ © e
Governing Council for Environmental Prograanme ccl)n:)scgzmbly
* a
three years by the Gener .
54 members, elected every . the Ger Siespel
i i seographical distribution.
on the basis of equitable geog : ! s
i o Council would be to P
functions of the Governing Ao i
environmental co-operation among. Governmen;:in;ion =
general policy guidance for the direction ?mccl1 ({3-3 ey
i ithin the Unite ation !
environmental programmes Wi Sl it o
[ iodic ts of the Executive Direc _
review the periodic repor e e
implementation of environmental programmes W ltthll? teh(:dliquate
i that Governments gIve &
Nations system so as to ensure th : ‘ e .
consideration to problems of wide international sngmﬁcanclfé
ibuti i ; ientists can ma
8 tion which the world’s scien 1
promote the contribu ' . 4%
to the collection and exchange of information on t.he envi o
ment: review the impact of environmental Pohcws on S
opi ies blem of additional costs whiC
developing countries and the probie . i 3=
those countries might incur In implementing %roagnrcaed by
review and approve annually the programme nn
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Environment Fund and report annually to the General Assembly
through the Economic and Social Council the progress of its
work.

it was recommended that for the performance of day-to-
day work. a small Environment Secretariat would be established.
It would “serve as a focal point for environmental actions and
co-ordination within the United Nations system in such a way
as to ensure a high degree of effective management’”. The
Secretariat would be headed by a Executive Director, elected

by the General Assembly on the nomination of the United
Nations Secretary-General. The functions of the Secretariat
would be to give substantive support to the Council; co-ordinate
environmental programmes within the United Nations system;
advise inter-governmental bodies in the United Nations system
on environmental programme; secure the co-operation of the
world scientists; give advice on the promotion of international
co-operation; submit medium and long-range plans for United
Nation activities; bring to the attention of the Council any
matter which he deems to require consideration by it; administer
the Environment Fund; report to the Council on environment
matters and perform such other functions which the Council
might entrust,

In order to provide for additional financing for environ-
mental programmes, establishment of an Environment Fund was
also recommended. It was envisaged that Governments would
contribute on a voluntary basis. The fund would meet all or
part of the costs of new environmental activities undertaken by
the United Nations and its agencies. Organisations outside the
United Nations system could also be assisted in carrying out
programmes financed by the fund. The general procedure for
the operation of the fund would be determined by the Council.

Finally, it was recommended that, in order to provide for
the efficient co-ordination of the United Nations environmental
programmes, an Environmental Co-ordination Board, be establish-
ed under the auspices and within the framework of the
Administrative Committee on Co-ordination (the inter-Secretariat
body responsible for general co-ordination of the work of the
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United Nations agencies). The Board would meet periodically
and report annually to the Governing Council.

The Conference adopted by acclamation the Decl.aration
as a whole, including the new Principle 26, while _no?mg the
statements that had been made with regard to that Principle.

embly for consideration on

the General Ass
It referred to the iR

the text of Principle 20 as contained in document

«Relevant information must be supplied b}.' States on
activities or developments within their jurisdiction or under
their control whenever they believe, or have .reason .to
believe. that such information is needed_ to avoid 'the risk
of significant adverse effects on the environment In areas
beyond their national jurisdiction.’:

together with the following amendments:

(a) An amendment proposed by Brazil, calling for the
addition of the following sentence after the existing text:

““No State is obliged to supply information .under FOnd.l-
tions that, in its sound judgement may jeopardise 1ts

national security, economic development or s national

efforts to improve environment’’:

(b) An amendment proposed by Al_geria, Burl.n?di,
Cameroon, Congo. Egypt, Guinea, Kenya, Libya. I\fl.aurm.us,
Senegal, Sudan, United Republic of Tanzania and Zambia calling
for the deletion of the words:

“‘they believe. or have reason to believe that” and of the

word “‘significant’’.

The Report of the Conference was finally submitted to the

General Assembly at its twenty-seventh session.




INI. ESTABLISHMENT AND THE WORK OF
THE UNITED NATIONS ENVIRONMENT
PROGRAMME

Establishment of the U.N.E.P.

By its resolution 2994 (XXVI[) adopted at its 2112th
plenary meeting, the U.N. General Assembly welcomed the
success achieved by the United Nations Conference on the
Human Environment in focusing the attention of the Govern-
ments and public opinion on the need for prompt action in the
field of the human environment!, While considering the text
of Principle 20 of the Declaration of the Conference, referred to
it by the Stockholm Conference on Human Environment, the
General Assembly emphasised that, in the exploration, exploita-
tion and development of the natural resources, States must
not produce significant harmful effects in zones situated outside
their national jurisdiction; further, it was recognized that
co-operation between States in the field of the environment,
including co-operation towards the implementation of Principles
21 and 22 of the Declaration of the United Nations Conference
on the Human Environment, would be effectively achieved if
official and public knowledge was provided of the technical
data relating to the work to be carried out by the States within
their national jurisdiction with a view to avoiding significant
harm that might occur in the human environment of the adja-
cent area?.

At the same meeting the Assembly adopted another
resolution concerning “lInstitutional and financial arrangements
for international environment co-operation.” The Assembly
decided to establish a “*Governing Council of the United
Nations Environment Programme” composed of fifty-eight

1. See Resolution 2994 (XXVII) adopted on 15 December, 1972,
2. See Resolution 2995 (XXVII) adopted on 1S December, 1972.
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members, and defined the functions and responsibilities of the
Governing Council. Also, the Assembly decided t_o set up an
Environmental Secretariat. headed by the Executive Direct.or
of UNEP. and defined the scope of the duties of the Executive
Director. In addition, by the same resolution, Fhe Assembly
outlined the provisions concerning the establishment and
administration of an “Environment Fund”'. Last_ly. ihe Assem,-,
bly decided to establish an «“Environment Co-ordination Boar_d
under the auspices and within the framework of the Admin-
istrative Committee on Co-ordination.®

Another significant resolution on environmental matters
related to the decision of the General Assembly to hold a
conference — Exposition on Human Settlcments. The under-
lying object of the conference was well stated in the preamble
to the resolution as follows:

“Desiring to maintain the momentum of the .Unite_d
Nations Conference on the Human Environment in this
area through a conference — exposition on human setile-
ments — the preparation for which should generate a review
of policies and programmes for human settlement, iiational
and international, and should result in tiie selection and
support of a series of demonstration projects on human
settlements sponsored by individual countries and the
United Nations.”™

First Session of the UNEP

With the establishment of “Environmental Machinery”
by the General Assembly. a beginning was made towards the
process of implementation of the Stockholm recomiiiendatigns.
The first session of the Governing Council of the United Nations
Environment Programme was convened in Geneva froin
12 to 22 June 1973. Apart from the consideration of certain
organisational matters, such as, the adoption of rules of proce-
dure, the discussion generally centred around subjects, such as,
objectives of Environment Programme and the consequent

3. Sce Resolution 2997 (XXVII) adopted on 15 December 1972,
4. See Resolution 3001 (XXVII) of December 1972.
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priorities within it, the procedure to govern the operation of the
Environment Fund and the Fund Programme for 1973-74.

The Governing Council adopted a decision concerning
*Action Plan for the Human Environment: programme, develop-
ment and priorities.”” The decision spelt out general policy,
objectives, particular policy objectives and programme priorities
for action by UNEP. It stressed that *“‘the quality of human
life must constitute the central concern of this programme and
that, therefore, the enhancement of the total human habitat
and the study of environmental problems having an immediate
impact on man should be given the highest priority in the
over-all programme.”

~ The suggested programme objectives (which were not
listed in accordance with importance or suggested priority)
were the following:

(a) General objectives

(i) To provide, through inter-disciplinary study of
natural and man-made ecological systems. improved
knowledge for an integrated and rational management
of the resources of the biosphere:

(i) To encourage and support an integrated approach
to the planning and management of natural resources
so as to take account of environmental consequences
to achieve maximum social, economic and environ-
mental benefits;

(iii) To assist all countries, especially developing countries,
to deal with their environmental problems and to
help mobilize additional financial assistance with a
view to promoting the full participation of developing
countries in international activities for the preserva-
tion and enhancement of the environment.

(b) Particular objectives

(iv) To anticipate and prevent threats of human health
and well-being posed by contamination of food, air
or water:;
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(v) To detect and prevent serious threats to the health of

(vi)

(vii)

(viii)

(ix)

(x)

(xi)

(xii)

(xiii)

the oceans through controlling both ocean-based
and land-based sources of pollution, and to assure
the continuing vitality of marine stocks;

To improve the quality of water for human use, in
order that all persons may have access to water of
a quality compatible with requirements of human
health;

To help governments in improving the quality of life
in rural and urban settlements;

To prevent the loss of productive soil through
erosion, salination or contamination; to arrest the
process of desertification and to restore the pro-
ductivity of desiccated soil;

To help governments in managing forest resources so
as to meet present and future needs;

To anticipate natural disasters and to help govern-
ments in mitigating their consequences;

To assist governments in anticipating and in prevent-
ing adverse effects of man-induced modifications of
climate and weather;

To encourage and support the development of sources
and uses of energy which assure future levels of
energy adequate to the needs of economic and social
development, while minimizing deleterious effects on
the environment;

To help to ensure that environmental measures taken
by industrialized countries do not have adverse effects
on international trade, especially the economic, trade
or other interests of developing countries, and to help
developing countries maximize opportunities which
may arise from them as a result of changes in
comparative advantages induced by environmental
concerns;
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(xiv) To preserve threatened species of plant and animal
life. particularly those which are important to human
life and well-being;

(xv) To help governments identify and preserve natural
and cultural areas which are significant to their
countries and which form part of the natural and
cultural heritage of all mankind;

{xvi) To help governments take into account in develop-
ment planning the relationship between population
growth, density and distribution and available
resources and environmental effects;

(xvii) To help governments increasc public awareness
through better education and knowledge of environ-
mental concerns and facilitate wide participation in
and support for environmental action.

BRIEF SUMMARY OF THE GENERAL DEBATE

Generally speaking, several representatives welcomed the
report prepared by the Executive Director. Many represent-
atives expresed their support for the general objectives laid down
in the report. On the other hand, some representatives thought
that the proposed Action Plan was too general and was not
sufficiently action-oriented. Several representatives considered
the UNEP to be the focal point in the United Nations system
for co-ordinating all activities concerning environment. Some
representatives suggested that a careful review of existing envi-
ronmental activities within the United Nations system should be
made in order to ensure co-ordination, fill gaps and avoid
duplication. A number of representatives stressed that high
priority should be given to the ‘“Earthwatch’” programme, com-
prising evaluation, research, monitoring and exchange of
information on the state of environment. Several representatives
recognized the need to study climatic effects and weather
modifications arising from pollutants and other influences attri-
butable to human activities. Several representatives expressed
concern over the increasing pollution of the oceans by dumping
of wastes and other matters. Some representatives emphasised
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the importance of a global energy policy to meet the .energ_v
crisis. A few others referred to the question of natural dxsast.ers
and suggested that studies should be carried out to detemyne
possible methods of predicting and as far as possible
mitigating the effects of catastrophies like droughts, storms,
floods and seismic phenomena. Several represent.athes
stressed the importance of improving the quality of life In
rural and urban settlements. Some representatives suggestffd
the establishment of an international fund or financial
institutions to provide capital and technical assistance for the
effective mobilization of domestic resources for housing and the
environmental improvement of human settlements. .Several
representatives suggested that high priority shou.ld be given by
UNEP to the formulation of a comprehensive programme
of education and information regarding the environment.
On the question of development of international law of the
environment, the suggestion was made that the .General
Assembly should be invited to consider the codification ?md
progressive development of environmental law. a‘nd possibly
to refer the topic to the International Law Commuission.

At the seventeeenth meeting on 22nd Junme 1973, the
Governing Council adopted its first decision laying down the
general principles which were to govern the process of the
development of the Environment Programme.

With regard to the Earthwatch Programme,® the Govern-
ing Council, inter-alia decided :

“that a monitoring system should be developed first for
pollutants liable to affect weather and climate, and persis-
tent and widely distributed substances Jiable to accumulate
in living organisms and move through ecological systems,
particularly along path-ways leading to man; and that
internationally agreed upon "Primary Protection Standards,

5. During the Stockholm Conference, it was decided that “Earthwatch™
would be one of the three major components of the United Nations
Environment Programme, the other two being management of teh
environment, and ‘*supporting activities.”’
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should be developed as a basis for assessing the significance
of pollution levels for human health.®

As a first step in making arrangements for improving
access to environmental information and data necessary to
monitor and manage environmental resources and their use, the
Governing Council authorised the Executive Director to initiate
the Pilot Phase of the International Referral System drawing
upon the expertise of both developed and developing countries
and of international organisations concerned.”

Decision 2 (I) provided for the general procedures govern-
ing the operations of the Fund of the United ‘Nations
Environment Programme. Article VII clearly laid down that
the Executive Director would have overall responsibility for the
operations of the Fund, including direct responsibility and
accountability to the Governing Council for the management and
implementation of the Fund Programme in all its aspects.

Lastly, the Executive Director was requested to take note
of the action taken in pursuance of the General Assembly reso-
lutions 2998 (XXVII), 2999 (XX VII) and 3001 (XXVII) dealing
with the problem of human settlements, particularly for the
preparation of the proposed “United Nations Conference —
Exposition on Human S<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>