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I. INTRODUCTORY

Establishment and functions of the Committee

The Asian Legal Consultative Committee, as it was
originallY called, was constituted in November 1956 by the
Governments of Burma, Ceylon, India, Indonesia, Iraq, Japan
and Syria to serve as an advisory body of legal experts and to
facilitate and foster exchange of views and information on legal
matters of common concern among the member governments.
In response to a suggestion made by the then Prime Minister of
India, the late Jawaharlal Nehru, which was accepted by all the
then participating governments, the Committee's name was
changed to that of Asian-African Legal Consultative Committee
as from the year 1958, so as to include participation of countries
in the African continent. The present membership· of the
Committee is as follows :-

Full Members :- Arab Republic of Egypt, Bangladesh,
Democratic People's Republic of Korea, The Gambia, Ghana,
India, Indonesia, Iran, Iraq, Japan, Jordan, Kenya, Kuwait,
Libya, Malaysia, Mauritius, Nepal, Nigeria, Oman, Pakistan,
Philippines, Qatar, Republic of Korea, Sierra Leone, Singapore,
Somalia, Sri Lanka, Syrian Arab Republic, Tanzania, Thailand,
Turkey and Yemen Arab Republic.

Associate Members :- Botswana and Saudi Arabia.

The Committee is governed in all matters by its Statutes
and Statutory Rules. Its functions as set out in Article 3 of its
Statutes are :-

"(a) To examine questions that are under consideration
by the International Law Commission and to
arrange for the views of the Committee to be
placed before the said Commission; to consider
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the reports of the Commission and to make
recommendations thereon to the governments of
the participating countries;

(b) to consider legal problems that may be referred to
the Committee by any of the participating countries
and to make such recommendations to governments
as may be thought fit ;

(c) to exchange views and information on legal matters
of common concern and to make recommendations
thereon, if deemed necessary; and

(d) to communicate with the consent of the govern-
ments of the participating countries the points of
view of the Committee on international legal
problems referred to it, to the United Nations,
other institutions and international organisations."

The Committee meets once annually by rotation in the
various members States. Its first session was held in New Delhi
(1957), second in Cairo (1958), third in Colombo (1960), fourth
in Tokyo (1961), fifth in Rangoon (1962), sixth in Cairo (1964),
seventh in Baghdad (1965), eighth in Bangkok (1966), ninth in
New Delhi (1967), tenth in Karachi (1969), eleventh in Accra
(1970), twelfth in Colombo (1971), thirteenth in Lagos (1972),
fourteenth in New Delhi (1973), fifteenth in Tokyo (1974) and
the sixteenth in Tehran from 26th January to 2nd February
1975.

Office-bearers of the Committee and its Secretariat

During the sixteenth session of the Committee held in
Tehran, the Committee elected H.E. Dr. Ezzedin Kazemi,
Leader of the Delegation of Iran, and Mr. S.K.O' Brien Coker,
Leader of the Delegation of the Gambia, respectively as the
President and Vice-President of the Committee for the year
1975- 76. The Secretary-General of the Committee, Mr. B. Sen
was unanimously re-elected for a further term of three years
commencing April 1975.
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The Committee maintains its permanent Secretariat in
New Delhi (India) for day-to-day work and for implementation
of the decisions taken by the Committee at its sessions. The
committee functions in all matters through its Secretary-
General who acts in consultation with the Liaison Officers
appointed by each of the participating Governments.

Co-operation with other organisations

The Committee maintains close relations with the United
Nations, some of its organs, such as the International Law
Commission, the International Court of Justice, the U.N. High
Commissioner for Refugees (UNHCR), the U.N. Conference
on Trade and Development (UNCTAD), the U.N. Commission
on International Trade Law (UNCITRAL), and the Food and
Agriculture Organisation (F AO) ; the Organisation of African
Unity (OAU), the League of Arab States, the International
Institute for the Unification of Private Law (UNIDROIT), the
Hague Conference on Private International Law, and the
Commonwealth Secretariat. The Committee has been co-
operating with the United Nations in its Programme of Asssist-
anee in the Teaching, Study, Dissemination and Wider Appre-
ciation of International Law and as part of that programme it
has sponsored a training scheme which may be availed of by
officials of Asian and African governments.

The Committee is empowered under its Statutory Rules to
~dmit at its sessions Observers from international and regional
Inter-governmental organisations. The International Law Com-
mission is usually represented at the Committee's sessions by its
~esident or one of the members of the Commission. The

.~. Secretary-General has also been represented at various
sessions of the Committee.

I The Committee sends Observers to the sessions of the
t~ternational Law Commission in response to a standing invita-

1
.IO~ extended to it by the Commission. The United Nations
nVltes the C .co ommittee to be represented to all the conferences
lDi:oked by it for consideration of legal matters. The Com-
tiari ee Was represented at the U.N. Conferences of Plenipoten-

ea on Diplomatic Relations and the Law of Treaties. The
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Committee has been invited to be represented in the sessions of
the Third Law of the Sea Conference, The Committee is also
invited to be represented at the meetings of the UNCT AD,
UNCITRAL and various inter-governmental organisations
concerned in the field of law,

Immunities and privileges

The Committee, the representatives of the member States
participating in its sessions, the Secretary-General of the Com-
mittee and the members of the Secretariat are accorded certain
immunities and privileges in accordance with the provisions of
the Committee's Articles on Immunities and Privileges.

~embersbip and procedure

The membership of this Committee which falls into two
categories, namely, Full Members and Associate Members, is
open to Asian and African governments who accept the Statutes
and Statutory Rules of the Committee. The procedure for
membership as indicated in the Statutory Rules is for a govern-
ment to address a note to the Secretary-General of the Com-
mittee stating its acceptance of the Statutes and Statutory Rules.
Associate Members do not have a voice in the management of
the organisation but they can fully participate in the discussions
in the Committee and are entitled to receive all documentation.

Financial obligations

Each member government contributes towards the expenses
of the Secretariat, whilst a part of the expenses for holding of
the sessions is borne by the country in which the session is held,
The contribution of each member country at present varies
between £ 1,100 (sterling) and i 3,000 (sterling) per annum
depending upon the size and national income of the country,
Associate members, however, pay a fixed contribution of
approximately £ 550 (sterling) per annum.

Resume of work done by the Committee

During the past nineteen years of its existence the Com-
mittee has had to concern itself with all the three types of

ti ities envisaged in clauses (a), (b) and (c) of Article 3 of ;ts
ac IV ly examination of questions that are ~n er
Stat~~es, t::~Y 'the International Law Commission, considera-
c:n:1 O~r~egal problems referred by member governments and
U id ration of legal matters of common concern.conSI e

, hich the Committee has considered and onThe tOPICSw , 'I d. b able to make recommendatIOns me u ehi h It has een ' .
W lC, iti d Privileges" "State Immumty 1D"D'plomatlc Immum les an ' , '

1ect of Commercial Transactions", "Extradition of Fug,ltl~~
resp f AI's" "Dual or multiple Nationahty ,Offenders" "Status 0 len, '
"Le ality ~f Nuclear Tests", "Arbitral procedu~e", "R~cog~l-
fong and Enforcement of Foreign Judgements m Matnmo~lal
~es" "Reciprocal Enforcement of Foreign Judge~ents" ~ervlc~
of Pr~cess and Recording of Evidence both 10 ClVlI, a~,

C· . I C s" "Legal Aid", "Relief against Double Taxa:lOn, '
nmma ase , , I C t f Justice 10

"the 1966 Judgements of the InternatlOna Ou~?,
South West Africa Cases" and the "Law of Treaties .

The Committee had also finalised its recommen~ations ~n
the subiect of "Rights of Refugees" at its eighth seSSIOnheld 1D

~ f it ber govern-Bangkok (1966), but at the request of one 0 IS mem, in the
ments, it had decided to reconsider its reco~mend~tlOns I ee
light of new developments in the field of international refu~
law. The subject was accordingly given furt?er consideratIOn
by the Committee at its tenth and eleventh sessions.

The subiects on which the Committee has made consid-
~ , I R' ""Inter-erable progress are the "Law of InternatlOna Ivers, .

national Sale of Goods and related topics", "Int~rnatlo~al
Commercial Arbitration", and the "Law of the Sea with partic-
ular reference to the peaceful uses of the sea-?e~ a~d, th~ ocean
floor lying beyond the limits of national JunsdlctlOn, The
Committee at its eleventh session had decided to include the
Law of the Sea and the Sea-Bed as a priority item on the agenda
of its twelfth session having regard to the recent developments
in the field and the proposal for convening a U,N. ~onfer~nce
of Plenipotentiaries to consider various aspects of this subject.
~ view of the paramount importance of the proble~s conc~rn-

the Law of the Sea to the countries of the ASlan-Afncan
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region, it was also decided to invite all such countries to partic-
ipate in the discussions on the subject at the twelfth session.
Thereafter, the subject was further considered on a priority
basis at the thirteenth, fourteenth and fifteenth sessions of the
Committee respectively held in Lagos (1972), New Delhi (1973),
Tokyo (1974) and Tehran (1975) and almost all the countries of
the Asian African region were invited to join in the deliberations
on the subject at those sessions. The main object underlying the
Committee's taking up the subject of the Law of the Sea has
been to provide a forum for mutual consultations and discussions
among the Asian and African governments and to assist them in
making concerted and systematic preparations so as to be able
to project a common stand point at the Third Law of the Sea
Conference.

The Committee at its fourteenth session also took up the
question of Organisation of Legal Advisory Services in Foreign
Offices and for an exchange of views and information on this
subject between the participating countries.

Some of the other topics which are pending consideration
of the Committee include 'Diplomatic Protection and State
Responsibility', 'State Succession', 'International Legislation on
Shipping' and 'Protection and Inviolability of Diplomatic Agents
and other persons entitled to special protection under Interna-
tional Law. The last mentioned topic was placed on the
agenda of the fourteenth session, but at the suggestion of some
of the delegations this matter was deferred for consideration at
some future session of the Committee.

Publications of the Committee

The full reports, including the verbatim record of discuss-
ions in the Committee and its Sub-Committees, together with
the recommendations, are made available to the governments of
the member States of the Committee. The Committee, however,
brings out regularly shorter reports on its sessions for general
circulation and sale. The Committee has also brought out five
special reports on the following subjects :-

1. The Legality of Nuclear Tests.
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Reciprocal Enforcement of Foreign. Judgements,
Service of Process and Recording of EVidence.

3. The Rights of Refugees.

Relief against Double Taxation and Fiscal Evasion;
4.

and

5. The South West Africa Cases.

. t of the Committee published in 1972 a
.Th~ Sec;e:::laConstitutions of African States with t~e c~-

compIlation 0 .' I New York. Earlier, It
. t f Oceana publicatIOns nc., A .

impnn 0 '1 tion of the Constitutions of sian
had br.ought out a ~~:PIaThe proposed publications of the
States ID the year '.
Committee include folloWlDg:-

Di est of important decisions of the. munici~al courts
(1) of gAsian and African countries on IDternatlonallegal

questions.

D· t of Treaties and Conventions registered ,:ith
(2) iges . A' or Afncan

the U.N. Secretariat to which an sian
State is a party.

d R I ti s of Asian(3) Foreign Investment Laws an egu a Ion
and African Countries.

(4) Laws and Regulations relating to ~ontrol of ~mport
and Export Trade in Asian and Afncan countnes.

(5) Laws and Regulations relating to control of Industry
in Asian and African countries.

2.



II. BUREAU OF THE CONFERENCE DELEGATES OF PARTICIPATING
COUNTRIES AND OBSERVERS

ATTENDING THE
SIXTEENTH SESSION

President
H.E. Dr. Ezzedin Kazemi (Iran)

Mr. S.K. 0' Brien Coker (The Gambia)

Mr. B. Sen A. DELEGATIONS OF MEMBER AND ASSOCIATE
MEMBER GOVERNMENTS

Vice-President

Secretary-General

Deputy Secretary_
General

Mr. K. Furusawa THE ARAB REPUBLIC OF EGYPT

Member H.E. Mr. Gamal Sadek El-Marsafawy,
(Leader of Delegation) President of the Cour de CassationSub-Committee of tbe Wbole on the

Law of the Sea

Hon. Mr. E.N. Moore (Ghana)

Dr. S.P. Jagota (India)

Alternate Member H.E. Mr. Hussein Zaki
President,
Court of Appeal of Cairo

Chairman

Rapporteur

Chairman

Sub-Committee on tbe Trade Law Subjects

H.E. Mr. Hussain MOhamed Zaki
(Egypt)

Mr. Abdul Aziz bin Mohamed
(Malaysia)

Adviser H.E. Mr. Mohamed M. Hassan
Counsellor in the State Council

Adviser Mr. Ibrahim Youssri
Counsellor,
Ministry of Foreign AffairsRapporteur

Adviser Mr. Amr Mohamed Abbas Zaki
First Secretary,
Embassy of the
Arab Republic of Egypt in Tehran

BANGLADESH

Member H.E. Mr. Faqueer Shahabuddin Ahmad
(leader of Delegation) Attorney-General
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Alternate Member Mr. Mohammed Habib Rahman
Secretary,
Ministry of Law and
Parliamentary Affairs

Alternate Member Mr. W.W.K. Vanderpuye
Supervising Director,
Legal Department, .
Ministry of Foreign Affairs

Adviser Mr. Harunur Rashid
Legal Adviser/Director General,
Ministry of Foreign Affairs

Mr. C.K.A. Anson
Senior State Attorney

Adviser

Mr. G. Nikoi
Senior State AttorneyDEMOCRATIC PEOPLE'S

REPUBLIC OF KOREA

Adviser

Member H.E. Mr. O. Man Sok
(Leader of Delegation) Adviser,

Ministry of Foreign Affairs

INDIA

The Hon. Mr. Niren De
Member Attorney-General(Leader of Delegation)

Alternate Member Mr. Jo Myong Hwang
Deputy Director,
Ministry of Foreign Affairs

Dr. S.P. Jagota .
Joint Secretary & Legal ~dvlser,
Ministry of External Affairs

Alternate Member

Adviser Mr. Kim Song Mun
Specialist,
Ministry of Foreign Affairs

Adviser Mr. Prakash Shah
Counsellor,
Embassy of India in Tehran

Adviser Mr. Jang Mun Son
Specialist,
Ministry of Foreign Affairs

Adviser Mr. G.S. Raju
Assistant Legal Adviser, .
Ministry of External Affairs

Adviser Mr. Kim Chang Guk
Specialist,
Ministry of Foreign Affairs

INDONESIA

Adviser Member
(Leader of Delegation)

H.E. Mr. Suffri Jusuf
H d f the Legal Directorate,ea 0 it .
Department of Foreign A airs

Dr. Hasjim Djalal
Minister Counsellor, .
Embassy of Indonesia in Smgapore

Mr Bagus Soegito
Embassy of Indonesia in Tehran

Mr. Song Ung Rok
Specialist,
Ministry of Foreign Affairs

GHANA
Alternate Member

Member The Hon. Mr. E.N. Moore
(Leader of Delegation) Commissioner for Justice and

Attorney-General
Adviser



Adviser

Adviser

Adviser

IRAN
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Prof. Dr. Sudargo Gautama
Faculty of Law,
University of Indonesia and
University of Padjadjaran

Mr. Witjakasana Soegarda
Legal Directorate,
Department of Foreign Affairs

Mr. Susanto Ismodirdjo
Embassy of Indonesia in Tehran

Member H.E. Dr. Ezzedin Kazemi
(Leader of Delegation) Head of Legal Department,

Ministry of Foreign Affairs

Alternate Member

Alternate Member

Alternate Member

Alternate Member

Adviser

Adviser

Mr. Morteza Mohseni
Director-General,
Research and Studies Department,
Ministry of Justice

Mr. Mohamed-Amine Kardan
Legal Department,
Ministry of Foreign Affairs

Mr. Hadi Sadeghi
Legal Department,
Ministry of Foreign Affairs

Mr. Hormoz Shah-Panahi
Imperial Embassy of Iran in New Delhi

Mr. Mohammed Ali Movahad
Senior Legal Adviser to the
National Iranian Oil Company

Mr. Mansoor Saghri
Professor at the
University of Tehran

Adviser

IRAQ
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Mr. Jamshid Momtaz
Assistant Professor,
University of Tehran

RE. Mr. Madhat Ibraheem Jumah
Member Ambassador to Iran(Leader of Delegation)

Alternate Member

Alternate Member

Adviser

Adviser

Adviser

Adviser

JAPAN

Member
(Leader of Delegation)

Special Adviser

Dr. Riad AI-Quissi .
Ministry of Foreign Affaus

Dr. Akram AI-Witri
Senior Legal Adviser,
Ministry of Justice

Mrs. Nimat AI-Nakib
Legal Adviser,
Iraq National Oil Co.

Mr. Abdul Halim Abdul Hameed Jawad
Legal Adviser, .
Iraq Ports AdministratIOn

Dr. Thabit Bakr N. al-Farisi
Legal Adviser, .
Ministry of EconomIcs

Dr. Basim at-Ani
Fishery Expert,
Ministry of Agriculture and
Agrarian Reform

H.E. Dr. Michitoshi Takahashi

H.E. Mr. Motoo Ogiso
Ambassador at the Foreign Office
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Alternate Member Dr. Shigeru Oda Alternate Member Mr. Lal Chand Vohrah

Professor,
Senior Federal Counsel,

Tohoku University
Attorney General's Chambers

Adviser Mr. Akira Takakuwa
Adviser Mr. Abdul Aziz bin Mohamed

Assistant Parliamentary Draftsman,
Counsellor, Attorney General's Chambers
Civil Affairs Bureau,
Ministry of Justice

NEPAL

Adviser Mr. Akira Sugino Mr. Churamani Raj Sinha Malla
First Secretary,

Member
(Leader of Delegation) Secretary,

Embassy of Japan in New Delhi Ministry of Law and Justice

Adviser Mr. Tadayuki Sugimoto Alternate Member Dr. Nidhendra Raj Sharma

Officer, Legal Affairs Division, Acting Joint Secretary,

Treaties Bureau, Ministry of Commerce

Ministry of Foreign Affairs
NIGERIA

JORDAN Mr. Howard Fynn David-WestMember

Member Hon. Mr. Adel Medanat
(Leader of Delegation) Legal Adviser

(Leader of Delegation) Judge Alternate Member Miss Margaret Aguta

Alternate Member
Senior State Counsel

Hon. Mr. Fayez Mobayezin
Judge Adviser Mr. Thompson I. Adesalu

Senior State Counsel

KENYA Not Represented Adviser Mr. Mark N. Eze
Nigerian High Commission in

KUWAIT
New Delhi

Member Mr. Mohamed Abu EI-Hassan PAKISTAN
(Leader of Delegation) Embassy of Kuwait in Tehran Member Mr. A.G. Chaudhary

MALAYSIA
(Leader of Delegation) Legal Adviser/Joint Secretary,

Ministry of Foreign Affairs

Member Tan Sri Dato Haji Mohd. Salleh Alternate Member Mr. Shahid Rahman

(Leader of Delegation) bin Abas
Second Secretary,

Solicitor-General of Malaysia
Ministry of Foreign Affairs



PHILIPPINES

Member
(Leader of Delegation)

Alternate Member

REPUBLIC OF KOREA

Member
(Leader of Delegation)

Alternate Member

Adviser

SIERRA LEONE

Member
(Leader of Delegation)

Alternate Member

SINGAPORE
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SRI LANKA

H.E. Mr. Alejandro D. Yango
Ambassador,
Deputy Permanent Representative of the
Philippines to the United Nations

Mr. Juan A. Ona
Charge d' Affaires a.i.,
Embassy of the Philippines in Tehran

Member Hon. Mr. Rajab S. Wanasundera
(Leader of Delegation) Acting Attorney-General

Alternate Member Mr. Priyalal H. Kurukulasuriya
Assistant Legal Adviser,
Ministry of Defence &
Foreign Affairs

SYRIA

Mr. Won Ho Lee
Minister,
Embassy of the
Republic of Korea in New Delhi

Mr. Dong Yoon Lee
Counsellor,
Embassy of the
Republic of Korea in New Delhi

Mr. Suk Woo Kim
Treaties Bureau,
Ministry of Foreign Affairs

Member H.E. Mr. Ali Mouhsen Zeifa
(Leader of Delegation) Ambassador of Syria to Iran

TANZANIA

Member Mr. Elli E.E. Mtango
(Leader of Delegation) Embassy of Tanzania in Peking

Alternate Member Mr. S.A. Mbenna
High Commission of Tanzania in
New Delhi

THAILAND

Member H.E. Dr. Arun Panupong
(Leader of Delegation) Ambassador of Thailand in U.S.S.R.

The Hon. Mr. Nathaniel Abioseh
Palmerston Buck
Attorney General and
Minister of Justice

Alternate Member Dr. Sawahd Vongsnara
Treaty and Legal Department,
Ministry of Foreign Affairs

Mr. P.P.C. Boston
Principal State Counsel

Adviser Mr. Thaitherd Kraichok
Royal Thai Embassy in Tehran

TIIE GAMBIA

Member Mr. Boon Kong Lawrence Ang
(Leader of Delegation) State Counsel and

Deputy Public Prosecutor

Member Mr. S.K.O' Brien Coker
(Leader of Delegation) Solicitor-General
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TURKEY

Member H.E. Mr. Namik Yolga
(Leader of Delegation) Senior Adviser,

Ministry of Foreign Affairs

Alternate Member Mr. Selim Kuneralp
Ministry of Foreign Affairs

ASSOCIATE MEMBERS

BOTSWANA Not Represented

MAURITIUS

Associate Member Mr. Louis Edwin Venchard, Q.C.
Solicitor-General

B. OBSERVERS REPRESENTING ASIAN-AFRICAN
STATES

AFGHANISTAN Mr. Abdul Aziz Wadan
Embassy of Afghanistan in Tehran

ALGERIA Mr. Mohamad Medjad
Directeur des Affaires Juridique et
Consultatives,
Ministry of Foreign Affairs

BAHREIN Mr. Essa Aljamea
First Secretary,
Embassy of Bahrein in Tehran

CYPRUS Mr. Elias Ipsarides
Director of Political and
Legal Division,
Ministry of Foreign Affairs

LESOTHO H.E. Mr. Mooki V. Molapo,
Ambassador of Lesotho in Iran

IVORY COAST

MONGOLIA

OMAN
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Mr. Jenry Kone
Charge de Mission,
Secretariat d' Etat Charge de
la Marine

Mr. Paul Ahui
Director des Mines et de la
Geologie, Secretariat d' Etat
Charge des Mines

Mr. Etienne Ezo
Secretaire des Affaires
Etrangeres, Ministere des
Affaires Etrangeres

Mrs. J Guede-Ocrisse,
Chargee d' etudes
Ministere du Commerce

Mr. M.G. Nyamdo
Head of the Legal Department,
Ministry of Foreign Affairs

Mr. Nazar Mohamed Ali
Director of the Department of
International Organisations and
Conferences,
Ministry of Foreign Affairs

Mr. Hamed Nasser Altoobi
Third Secretary, Legal Department,
Ministry of Foreign Affairs

Mr. Peter T. de Koszmovszky
(Adviser to Oman Delegation during
this Session)

Mr. Rashid Al-Khambshi
Second Secretary,
Oman Embassy in Tehran
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M r. Ali Meftah
First Secretary,
Embassy of Qatar in Tehran

QATAR C. OBSERVERS REPRESENTING INTER-
GOVERNMENTAL ORGANISATIO S

U ITED NATIONS H.E. Mr. Bernardo Zuleta
Under Secretary-General,
Special Representative of the Secretary-
General to the Third United Nations
Conference on the Law of the Sea

Mr. Mohamed Abdul Wali
Saudi Arabian Embassy in Tehran

SAUDI ARABIA

H.E. Mr. Massamba Sarre
Ambassador of Senegal in Iran

SENEGAL

INTERNATIONAL H.E. Dr. Endre Ustor
LA W COMMISSION Chairman,

International Law Commission
Mr. Cisse
Embassy of Senegal in Iran

Hon. Mr. Yusuf Elmi Robleh
President, Court of Appeal

SOMALI
DEMOCRATIC
REPUBLIC

LEAGUE OF ARAB Dr. Ibrahim Hag Mousa
STATES Director, Legal Department

Mr. Jean Emile Carroz
Principal Legal Officer,
International Fisheries Division

UNITED NATIONS
FOOD &
AGRICULTURE
ORGANISATION

Mr. Abdirahman Sheikh Mohamed
Legal Adviser to the Government

Mr. Abdul-Qawi Ahmed Yousuf
Lecturer, Faculty of Law,
National University Mr. David W. Sagar

Special Adviser (Legal),
Commonwealth Fund for
Technical Co-operation

COMMONWEALTH
SECRETARIAT

Mr. Faouk Abdel Rahman
Minister,
Embassy of Sudan in Tehran

SUDAN

INTER-
GOVERNMENTAL
MARITIME
CONSULTATIVE
ORGANISA TION
(U.N.)

Mr. Thomas A. Mensah
Director, Legal DivisionMr. Saeed Saqat

Ministry of Foreign Affairs
UNITED ARAB
EMIRATES

Mr. C.L.C. Mubanga-Chipoya
International Law Lawyer,
Attorney-General's Chambers

ZAMBIA

U !TED NATIONS
COMMISSION ON
~RTERNA TIONAL

ADE LAW
(U CITRAL)

Mr. John P. Dietz
International Trade Law Branch,
United Nations Secretariat

Mr. Eric J. Langevad
Commissioner for Mines,
Ministry of Mines and Industry
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INSTITUTE FOR
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ENVIRONMENT
PROGRAMME
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Mr. Mario Matteucci
Secretary-General

CANADA Mr. Robert Auger
Legal Operations Division,
Department of External Affairs

CHILE Mr. Cesar Correa
Counsellor,
Embassy of Chile in TehranDr. Hassan O. Ahmed

Legal Adviser of the UNEP
CZECHOSLOV AKIA H.E. Dr. Vladimir Polacek

Ambassador of the Czechoslovak
Socialist Republic in Tehran

D. SPECIAL INVITEE Dr. Michal Ondus
Counsellor,
Embassy of the Czechoslovak
Socialist Republic in Tehran

H.E. Mr. Necmettin Tunce1
Ambassador of Turkey in Lebanon

DENMARK Mr. Hans Kingenberg
E. OBSERVERS REPRESENTING GOVERNMENTS OF

STATES OUTSIDE THE ASIAN-AFRICAN REGION

ARGENTINA

AUSTRALIA

AUSTRIA

BULGARIA

ECUADOR H.E. Mr. Jose Ayala Lasso
Ambassador, Director-General of
National Sovereignty,
Ministry of Foreign Affairs

Mr. Roberto Garcia-Moritan
Charge d' Affaires,
Embassy of Argentina in Tehran

Mr. Richard J. Smith
Assistant Secretary,
International Legal Branch,
Department of Foreign Affairs

Capt. Marco A. Leon,
Adviser, Ministry of Defence

FINLAND Mr. Paul Gustaffson
Minister- Director,
Ministry of Foreign Affairs and
Chairman of the Finnish Delegation to
the U.N. Conference on the
Law of the Sea

Mr. Gerard Brennan
Special Adviser on International Law
Attorney-General's Department

Dr. Wilfried Almoslechner
First Secretary,
Embassy of Austria in Tehran

Mr. Timo Lahelma
Attache, Ministry of Foreign Affairs

Mr. Petar Valkanov
Counsellor,
Embassy of Bulgaria in Tehran

GREECE Mr. Kyriakos Rodoussakis
Charge d' Affaires,
Embassy of Greece in Tehran
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REPUBLIC OF
GERMANY
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Dr. Peter Plischka
Embassy of the Federal Republic of
Germany in Tehran

H.E. Mr. Ferdinand Thun
Ambassador of the German Democratic
Republic in Tehran
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III. AGENDA OF THE SIXTEENTH
SESSION

I. Organisational Matters

1. Adoption of the Agenda.

2. Election of Officers.

3. Admission of Observers to the Session.

4. Consideration of the Secretary-General's Report on
Policy and Administrative Matters and the
Committee's Programme of Work.

5. Dates and place for the Seventeenth Session of the
Committee.

6. Any other business that may be brought up with the
permission of the President.

Il, Matters referred to the Committee by the Governments of
the participating countries under Article 3(b) of the
Statutes

Law of the Sea including questions relating to Sea-Bed
and Ocean Floor
(Referred by the Government of Indonesia).

Ill. Matters taken up by the Committee under Article 3(c) of
the Statutes

1. Environmental Law (for preliminary discussion)

(Taken up by the Committee at the suggestion of the
Government of India).
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2. General Conditions of Sale; Model or Standard

Contracts in International Sale of Goods
(Taken up by the Committee at its Accra Session as
arising out of the work of the UNCITRAL).

3. International Commercial Arbitration
(Taken up by the Committee at its Accra Session as
arising out of the work of the UNCITRAL).

4. International Shipping Legislation (Bills of Lading)
(Taken up by the Committee at its Accra Session as
arising out of the work of the UNCITRAL).

IV. LAW OF THE SEA



(i) INTRODUCTORY NOTE

The subject "The Law of the Sea including questions
relating to Sea-Bed and Ocean Floor" was referred to the Asian-
African Legal Consultative Committee for consideration by the
Government of Indonesia under Article 3(b) of the Committee's
Statutes. Having regard to the developments in the field which
had taken place by reason of technological advances and evolu-
tion of new legal norms since the two Geneva Conferences on
the Law of the Sea held in 1958 and 1960 and the proposal for
convening of a Third U.N. Conference on the Law of the Sea,
the Committee at its Accra Session held in 1970 decided to
include the subject as a priority item on the agenda of its next
session. The Committee's decision was primarily motivated by
the consideration of assisting member governments of the
Committee to prepare themselves for the then proposed U.N.
Conference and also to enable them to have an exchange of
views on important issues prior to the holding of the Con-
ference. The Committee at the same time decided that similar
assistance should be offered also to non-member Asian-African
Governments following upon the role it had played in connec-
tion with the preparation for the Law of Treaties Conference.

Prior to the Tehran Session (1975), the Committee had
discussed in sufficient detail important issues on the subject in
four of its regular sessions held in Colombo, Lagos, New Delhi
and Tokyo during 1971, 1972, 1973 and 1974 respectively. In
addition, a Sub-Committee of the Whole, consisting of the
entire membership, had met during these sessions and also had
three inter-sessional meetings in Geneva during the summer of
1971, 1972 and 1973 in order to give detailed consideration to
several issues of importance to the countries in the Asian-
African region. The Committee had also established a Work-
ing Group composed of seven representatives as well as a Special
~tUdy Group on Land-Locked States. These groups held meet-
Ings during inter-sessional periods and their reports were
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considered by the Sub-Committee of the Whole and by the
Committee at its regular sessions.

In addition to the representatives of member governments,
a large number of non-member Asian-African States were
represented at the Committee's sessions and Sub-Committee
meetings on invitation and participated in the discussions. The
representatives of States outside the region, both developed and
developing, as also international organisations from all over the
world were also allowed to participate in the plenary sessions
of the Committee in order to enable the member governments
of the Committee to have the benefit of the views of those
governments reflected in the Committee's deliberations. This
was considered desirable having regard to the fact that in
preparing for the Third Law of the Sea Conference the member
governments of the Committee and other Asian-African govern-
ments would as of necessity have to take note of the various
viewpoints and interests.

The work of the Committee during the period of four
years ending with the Tokyo Session (1974) had closely followed
the programme of work of the U.N. Sea-Bed Committee which
had been functioning as a preparatory Committee for the Third
Law of the Sea Conference. In fact, several proposals intro-
duced in the U.N. Sea-Bed Committee have their origin in the'
discussions in this Committee. Voluminous material and docu-
mentation had been collected and prepared by the Committee's
Secretariat with a view to acquainting the member governments
with the problems involved, their background and other relevant
information. Apart from general exchange of views on
preparatory work for the Third Law of the Sea Conference, both
substantive and procedural, the Committee's work had been
concentrated primarily on ten topics, namely (i) Territorial Sea;
(ii) Continental Shelf; (iii) Straits; (iv) Archipelagos;
(v) Fisheries; (vi) Exclusive Economic Zone; (vii) Rights and
Interests of Land-locked States; (viii) Marine Pollution;
(ix) International Regime for the Sea-Bed and International
Machinery; (x) Regional Arrangements. On each of these topics
the Committee's Secretariat had prepared comprehensive studies
containing introductory notes as also notes on the general back-
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ground and development in relation to the topic, comparative
analysis of the various proposals presented to the U.N. Sea-Bed
Committee, summary of the views expressed by the various
Delegations before the U.N. Sea-Bed Committee and the Asian-
African Legal Consultative Committee, extracts from relevant
proclamations, national legislations, treaties and agreements
including opinions of jurists. Due note was also taken of the
decisions taken and deliberations held at the various other
forums, both governmental and non-governmental as they con-
tained formulations of governmental policy at the highest level.

The first phase of the Committee's work with regard to
this subject may be said to have been concluded with the
preparation of documentation and the exchange of views that
had taken place during the four-year period ending with the
Tokyo Session held in January 1974. The next phase of the
work on this subject in which this Committee has been called
upon to assist is to analyse the work of the Third Law of the Sea
Conference at its various sessions, to identify broad areas of
agreement that have emerged at those sessions and to attempt
possible solutions where differences exist.

The Tehran Session of the Committee was held after the
Caracas Session of the Third Law of the Sea Conference and
just on the eve of the Geneva Session of the Conference.
Consequently, the main work of the Committee at this session
was to evaluate the work done at the Caracas Session and to
discuss issues where further clarifications and consultations were
necessary preparatory to the Geneva meeting of the U.N.
Conference. The topics discussed in detail at the Tehran
Session were the following :

(i) Economic Zone/Patrimonial Sea;

(ii) Continental Shelf;

(iii) Regime of Archipelagos;

(iv) Limits for National Jurisdictional Zones;

(v) Special Regime for States bordering enclosed or semi-
enclosed seas ; and

(vi) Regime of Islands.



(ii) SHORT NOTES AND TENTATIVE DRAFT
PROPOSITIONS ON THE TOPICS RELAT-
ING TO LAW OF THE SEA TO SERVE
AS AN AID TO DISCUSSIONS

(Prepared by the Secretariat of the Committee)

Exclusive Economic Zone

The discussion on this subject was originally initiated in
this Committee at its Colombo Session in 1971 by the Kenyan
delegate, Mr. Njenga, and thereafter continued at its Lagos
Session in 1972 as also in inter-sessional meetings during 1971
and 1972. The Kenyan proposal received wide support within
this Committee and a set of Draft Articles on the subject was
introduced as the Kenyan proposal before the U.N. Sea-Bed
Committee (A/AC.138/SC.II/L.23) in July 1972.

In the meantime an African Regional Seminar on the Law
of the Sea, which met in Yaounde during June, 1972, endorsed
the concept and subsequently in May 1973 the O.A.U. Declara-
tion on the issue of the Law of the Sea, adopted by the Council
of Ministers, gave official recognition to the right of each
coastal State to establish an exclusive economic zone beyond
its territorial sea upto a limit of 200 nautical miles. This was
followed by the introduction of the Draft Articles on Exclusive
Economic Zone by 14 African States before the U.N. Sea-Bed
Committee (A/AC.138/SC.I1/L.40). On June 7, 1972 the
declaration made by the Foreign Ministers of Caribbean States,
known as the Santo Domingo Declaration, recognised certain
rights of coastal States in an area adjacent to the territorial sea
to be called the patrimonial sea which is similar to the concept
of exclusive economic zone. The Fourth Summit Conference
of Non-aligned Nations, held in Algiers, also gave endorsement
to the proposal of establishment of economic zones.
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Ten proposals and working papers introduced before the
U.N. Sea-Bed Committee contained various provisions on this
subject. These are (i) Draft Articles introduced by the delega-
tions of Afghanistan, Austria, Belgium, Bolivia, Nepal and
Singapore (A/AC.138/SC.II/L.39); (ii) Draft Articles on
Exclusive Economic Zone introduced by 14 African States
(AIAC.138/SC.II/L.40); (iii) Draft Articles presented by
Argentina (A/AC.138/SC.II/L.37); (iv) Working Paper sub-
mitted by Australia and Norway (A/AC.138/SC.II/L.36);
(v) Working Paper submitted by the Chinese Delegation (A/AC.
138/SC.II/L.34); (vi) Draft Articles jointly presented by
Colombia, Mexico and Venezuela (A/ AC.138/SC.II/L.2 I) ;
(vii) Working Paper submitted by Iceland (AIAC. I38/SC.
H/L.23); (viii) Proposal by Pakistan (A/AC.138/SC.II/L.52);
(ix) Proposal by Uganda and Zambia (A/AC.138/SC.
1I/L.41) and (x) Draft Articles introduced by the United States
(A/AC.138/SC.II/SR.40). Certain proposals were introduced
at the Caracas Session of the Third Law of the Sea Conference,
namely, the Draft Articles on the Exclusive Economic Zone
introduced by 17 African States (A/Conf.62/C.2/L.82); the
Draft Articles introduced by Nigeria (A/Conf.62/C.2/L.21/
Rev. 1) ; the Draft Articles for a Chapter on the Economic
Zone and the Continental Shelf introduced by the United
States of America (A/Conf.62/C.2/L.47) ; Draft Articles on the
Regional Economic Zones introduced by Bolivia and Paraguay
(A/Conf.62C.2/L.65); the Draft Articles on the Economic
Zone introduced by a group of 6 Socialist States(A/Conf.62/C.
2/1.38) ; the Draft Articles introduced by Jamaica (A/Conf.
62/C.2/L.35) ; by Guyana (A/Conf.62/C.2/L.5); El Salvador
(A/Conf.62/C.2/L.6); and the Working document submitted
by Nicaragua on National Zone (A/Conf.62/C.2/L.I7). The
Second Committee at the Caracas Session had drawn up an
Informal Working Paper on the basis of some of these
proposals.

In the course of discussions at Caracas, in the U.N. Se-a
Bed Committee, in the Asian-African Legal Consultative
Committee and various other forums, six main questions appear
~ have been discussed. These are as follows: (1) Whether such
ngbts should be recognised in an area of the sea beyond the
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territorial waters of the coastal State; (2) If such rights are
recognised what should be the breadth of the area over which
these rights could be exercised; (3) What should be the nature
of the rights to be exercised by the coastal State in such areas;
(4) What rights, if any, would States other than the coastal
State have in this area; (5) What rights should the adjoining
landlocked States have or be permitted to enjoy in this area;
and (6) Whether the regime of economic zone/patrimonial sea,
if adopted, be universal in character or could it be of differing
nature depending on the particular conditions of each region ?

On the first question there appears to be a broad general
agreement in the developing countries in favour of recognition
of certain rights in an area of the sea beyond the territorial
waters. It may be noted that the Fourth Summit Conference of
the Non-aligned countries held in Algiers in September 1973
has supported "the recognition of the rights of coastal States
in seas adjacent to their coasts and in the soil and sub-soil
thereof within the zones of national jurisdiction not exceeding
200 miles". (See paragraph 2 of the Resolution concerning the
Law of the Sea). The O.A.U. Declaration on the issues of the
Law of the Sea adopted by the Council of Ministers in May 1973
also contains the foIllowing: "The African States recognise
the rights of each coastal State to establish an exclusive economic
zone beyond their territorial sea whose limits shall not exceed
200 nautical miles". The Santo Domingo Declaration approved
by the meeting of Ministers of the Caribbean States dated
June 7, 1972 also recognises certain rights of coastal States in
an area adjacent to the territorial sea which is to be called the
patrimonial sea.

The proposals submitted before the United Nations Sea-
Bed Committee all proceed on the basis that the coastal States
have certain rights in an area of the sea adjoining their coasts
beyond the limits of the territorial sea (See Article I of the
Draft Articles on Resource Jurisdiction of the Coastal States
beyond the Territorial Sea proposed by the Delegations of
Afghanistan, Austria, Belgium, Bolivia, Nepal and Singapore;
Articles I and II of the Draft Articles on Exclusive Economic
Zone proposed by fourteen African States; Article IV of the
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Draft Articles submitted by Argentina; Article I 'A' of the
Working Paper submitted by the Delegations of Australia and
Norway; Article II of the Working Paper submitted by the
Chinese Delegation; Article IV of the Draft Articles of Treaty
submitted by Colombia, Mexico and Venezuela; the Working
Paper submitted by Iceland; Article II of the Proposals submitted
by Pakistan; Article IV of the Proposals submitted by Uganda
and Zambia; Article I of the United States Draft Articles for a
Chapter on the Rights and Duties of the States in the coastal
sea-bed economic area.

The proposals introduced in Caracas also proceed on the
same basis. (See, for example, Article I of the proposal of the
17 African States; Article 1 of the Nigerian proposal; Article 1
of the United States Draft; Article 1 of the Bolivia-Paraguay
Draft; Article 1 of the Draft introduced by six Socialist States;
and Article 1 of the Guyana Draft).

On the second question, i.e., the extent of the economic
zone, the Resolution adopted by the Summit Conference of
Non-aligned nations, the O.A.U. Declaration as well as the
Santo Domingo Declaration provide for a maximum breadth of
200 miles to be measured from the appropriate baselines.

Some of the proposals introduced before the U.N. Sea-Bed
Committee also adopted the maximum breadth of 200 miles
(see Article III of the Draft Articles on Exclusive Economic
Zone introduced by fourteen African States; the Working Paper
SUbmitted by the Delegations of Australia and Norway; Article
II ~f the Working Paper submitted by the Chinese Delegation;
ArtIcle 8 of the Draft Articles introduced by Colombia
Mexico and Venezuela: the Working Paper submitted by
Iceland and the Proposals submitted by the Delegation of
~istan). Certain proposals, however, do not indicate any
linllt for the zone (see Draft Articles submitted by Afghanistan
AUstria, Belgium, Bolivia, Nepal and Singapore; Draft Article~
~ro~d by Uganda and Zambia; Draft Articles proposed by
l~ynIted States). Some of the p~oposals also provi.de that the
~ts of the zone shall be fixed In accordance WIth certain

teria which take into account the geographical, geological,
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biological, ecological, economic and national security factors of
the coastal States establishing the zone (see Article 5 of the
Argentine Draft; Article I of the proposal submitted by 14
African States; and the proposal of Iceland). The Draft Articles
presented by Argentina provides for 200 miles or such greater
distance coincident with the epicontinental sea.

In the proposals introduced at Caracas the African States'
Draft Articles provide that the extent of the zone shall not
exceed 200 nautical miles from the applicable baselines for
measuring the territorial sea (Article 1). Same is the position
in the Socialist States' proposal (Article 3), the United States
Draft Articles (Article 2), the Nigerian proposal (Article 1), the
Bolivia-Paraguay Joint proposal (Article 1), the Guyana pro-
posal (Article 1) and the Nicaragua proposal (Article 1).

On the third question, i.e., the nature and characteristics of
the zone as also the rights to be enjoyed by coastal States in
such zone, the Non-aligned Declaration stipulates that the
purpose of establishment of a zone is for "exploiting natural
resources and protecting the other connected interests of their
peoples without prejudice either to the freedom of navigation
and overflight, where applicable, or to the regime relating to
the continental shelf". The O.A.U. Declaration provides that
"in such zone, the coastal States shall exercise permanent
sovereignty over all the living and mineral resources and shall
manage the zone without undue interference with the other
legitimate uses of the sea, namely, freedom of navigation, over-
flight and laying the cables and pipelines". This declaration
also considers that "scientific research and the control of marine
pollution in the economic zone shall be subject to the jurisdic-
tion of the coastal State".

The Santo Domingo Declaration recognises that "the
coastal State has sovereign rights over the renewable and non-
renewable natural resources which are found in the waters, in
the sea-bed and in the subsoil" of the patrimonial sea. This
Declaration further provides that' 'the coastal State has the duty
to promote and the right to regulate the conduct of scientific
research within the patrimonial sea as well as the right to adopt
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the necessary measures to prevent marine pollution and to
ensure its sovereignty over the resources of the area".

The Draft Articles proposed by Afghanistan, Austria,
Belgium, Bolivia, Nepal and Singapore contemplate that the
coastal States, subject to certain restrictions and reservations as
contained in the proposal, have the right to explore and exploit
all living and non-living resources in the zone. They further
provide that a coastal State may annually reserve for itself a
part of the maximum yield of fishery resources of the zone.

The proposal introduced by fourteen African States
contemplates that the establishment of an exclusive economic
zone shall be for the benefit of the peoples of the State concern-
ed and their respective economies in which they shall have
sovereignty over the renewable and non-renewable natural
resources for the purpose of exploration and exploitation.
Furthermore, within the zone the State concerned is to have
exclusive jurisdiction for the purpose of control, regulation and
exploitation of both living and non-living resources of the zone
and their preservation and for the purpose of prevention and
control of pollution. This proposal clarifies that the rights to
be exercised over the economic zone shall be exclusive and no
other State shall explore and exploit the resources therein with-
out obtaining the permission of the coastal State. The proposal
elaborates in Articles VI and VII the nature of the rights in the
zone.

The Draft Articles presented by Argentina provide that a
coastal State shall have sovereign rights over the renewable and
non-renewable natural resources living and non-living which are
to be found in the said area (see Article 7). The same is the
position in the Working Paper submitted by Australia and
Norway (see Article I A & B) ; in the Chinese Working Paper
[see Article 2 (2) ]; Draft Articles of Treaty presented by
Colombia, Mexico and Venezuela (see Article 4) ; the Working
Paper submitted by Iceland; and the United States Draft
(Article I).

In addition, the right of the coastal State to take regulatory
or conservation measures are provided for in the Argentine
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Draft for various purposes (see Articles 9, 10, 11 and 21 of the
Draft). Similar provisions also appear in the other proposals
[see the Chinese Draft Article 2 (6) ; Article 5 of the Draft
Articles of Treaty presented by Colombia, Mexico and
Venezuela].

The various proposals also contemplate the right of the
coastal State to carry out scientific research and to take measures
to prevent pollution within the zone. [See Article VII (c) and
(d) of the proposal of the 14 African States: Articles 11,12 and
22 of the Argentine proposal; Articles 5 and 6 of the Draft
Treaty introduced by Colombia, Mexico and Venezuela]. The
O.A.U. Declaration vests the jurisdiction in this regard in the
coastal State (see paragraph 8 of the Declaration). The Santo
Domingo Declaration considers it to be the right and duty of
the coastal State to promote and regulate the conduct of scienti-
fic research and to adopt necessary measures to prevent marine
pollution (see paragraph 2 of the Declaration of Patrimonial Sea).

The proposals introduced at Caracas contain specific
provisions in this matter. Articles II, III and IV of the African
States' proposal contemplate exercise of sovereign rights over the
living and non-living resources of the zone. Articles I, 2, 5, 7
and 9 of the Socialist States proposal, Article 1 of the U.S.
proposal and Article 2 of the Nigerian proposal contain the
relevant provisions on this topic.

TENTATIVE DRAFf PROPOSITIONS
(To serve as an aid to discussions)

Article 1

Coastal States have the right to establish beyond their
territorial sea an exclusive economic zone for the purposes set
forth in this Convention.

Commentary

This article embodies the principle which is now generally
recognised in all the developing countries about the right of a
coastal State to establish an economic zone.

r
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Article 2

The outer limit of the economic zone shall not extend
beyond 200 miles to be measured from appropriate baselines for
measuring the territorial sea.

Provided that within the maximum limit as aforesaid the
limits of the economic zone shall be fixed by each State taking
into account the relevant criteria concerning the resources of the
region and the rights and interests of developing landlocked and
other geographically disadvantaged States.

Commentary

This article is concerned with fixation of the limits of the
economic zone. It is generally recognised in most of the
proposals on this issue that the extent of the economic zone/
patrimonial sea shall not extend beyond 200 miles. However,
some views were held that the limit could extend upto the end
of the epicontinental sea even if the same extended beyond 200
miles. Another view was that the economic zone should be
measured from the outer limit of the territorial sea. At the
Caracas Session the majority, however, appeared to be in favour
of fixation of the zone at the maximum limit of 200 miles to be
measured from appropriate baseline for the territorial sea.
Some views were also expressed that within this maximum limit
the limits of the zone should be fixed on certain applicable
regional criteria.

Article 3

The coastal State has sovereign and exclusive rights over
the natural resources, whether renewable or non-renewable, of
the sea-bed and subsoil and the superjacent waters within the
exclusive economic zone.

Commentary

This article sets out the nature and characteristics of the
regime of the exclusive economic zone/patrimonial sea on the
basis of the generally accepted position in the various proposals



before the U.N. Sea-Bed Committee and the Caracas Session
of the Third United Nations Conference on the Law of the
Sea.

Article 4

For the purpose of enjoyment of its sovereign rights over
the natural resources of the economic zone the coastal State
shall have the following rights and competences :

(a) exclusive right to explore and exploit renewable and
non-renewable living and other natural resources of
the sea, sea-bed and subsoil thereof· ,

(b) exclusive right for the management, protection and
conservation of the living resources of the sea taking
into account the recommendations of the appropriate
international or regional fisheries organisations ;

(c) exclusive right to enact laws and regulations to
prevent damage by pollution to the natural resources
taking into account the recommendations of the
appropriate international or regional organisations ;

(d) exclusive jurisdiction to take measures to ensure
compliance with its laws and regulations in respect to
activities which are the subject matter of its sovereign
or exclusive rights;

(e) right to promote and regulate conduct of scientific
research within the zone taking into account the
recommendations of appropriate international and
regional organisations.

A coastal State shall have the exclusive right to authorize
and regulate in the exclusive economic zone, the continental
shelf, ocean .bed and subsoil thereof, the construction, emplace-
ment, operation and use of off-shore artificial islands and other
installations for purposes of the exploration and exploitation of
the non-renewable resources thereof.

A coasta.l State may establish a reasonable area of safety
zones around Its off-shore artificial islands and other installations
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in which it may take appropriate measures to ensure the safety
both of its installa.tions and of navigation. Such safety zones
shall be designed to ensure that they are reasonably related to
the nature and functions of the installations.

The coastal State shall have the exclusive right to
authorize and regulate drilling for all purposes in the economic

zone.

Commentary

The provisions of this Article has been taken from several
proposals before the Sea-Bed Committee and at the Caracas
Session to spell out the scope and context of the sovereign rights

of the coastal State.

Article 5

No State other than the coastal State shall explore or
exploit the resources therein without obtainin~ permis~ion from
the coastal State on such terms as may be laid down 1Dconfor-
mity with the laws and regulations of the coastal State.

Commentary

This Article emphasises what follows from the recognition
of sovereign rights of the coastal State over the economic zone.

Article 6

Each State shall ensure that any exploration or exploi-
tation activity within its economic zone is carried out ex~lusivelY
for peaceful purposes and in such a manner as not. to lDterf~re
unduly with the legitimate interests of other States 1Dthe region
or those of the international community.

Commentary

This Article embodies the generally accepted positions and
is the same as the text of Provision IV in Informal Working

Paper No. 4/Rev. 1.
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Article 7 privilege and the area to which they relate shall be settled by
agreement between the coastal State and the land-locked State
concerned. The right to prescribe and enforce management
measures in the area shall be with the coastal State.

In respect of a territory whose people have attained
neither full independence nor some other self-governing status
following an act of self-determination under the auspices of the
United Nations, the rights to the resources of the economic zone
created in respect of that territory and to the resources of its
continental shelf are vested in the inhabitants of that territory
to be exercised by them for their benefit and in accordance with
their needs and requirements. Such rights may not be assumed,
exercised or profited from or in any way infringed by a metro-
politan or foreign power administering or occupying that
territory.

Commentary

This Article is the same as Formula A of Provision VII
in Informal Working Paper No. 4/Rev. 1.

Article 10
Commentary

An appropriate provision concerning the share of non-
living resources by the nationals of land-locked an~ other
geographically disadvantaged States would need to be discussed.

Article 11

Coastal States and land-locked and other geographically
disadvantaged States within a region or subregion m.ay enter
into any arrangement for the establishment of regional or
subregional zones with a view to giving effect to the provlSlons
of Articles and ... on a collective basis.

Commentary

This Article is the same as Formula B of Provision II in
the Informal Working Paper No. 4/Rev. 1 which is taken from
the proposal of 17 African States before the Caracas meeting.

Article 8

In the economic zone, ships and aircraft of all States,
whether coastal or not, shall enjoy the right of freedom of
navigation and overflight and the right to lay submarine cables
and pipelines with no restrictions other than those resulting
from the exercise by the coastal State of its rights within the
area.

Note: These draft propositions do not in any way reflect the
viewpoint of the AALCC Secretariat but have been put forward to
serve as an aid to discussion.

Commentary

This article recognises the principles of freedom of navi-
gation and overflight. The provisions of this Article is the same
as in Formula A of Provision XI of the Informal Working
Paper No. 4/Rev. 1.

Article 9

Nationals of a developing land-locked State and other
geographically disadvantaged States shall enjoy the privilege to
fish in the exclusive economic zones of the adjoining neigh-
bouring coastal States. The modalities of the enjoyment of this
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STRAITS USED FOR INTERNATIONAL NAVIGATION

One of the crucial issues left unresolved by the two Geneva
Conferences on the Law of the Sea is the question of passage
through straits used for international navigation and other
related issues. This topic is closely linked with the question of
the breadth of the territorial sea and in fact some of the major
powers consider a satisfactory solution of the issue of straits as
fundamental to any settlement on the question of the breadth of
the territorial sea.

A strait, in the traditional sense for the purposes of inter-
national law, had been understood as forming a passage between
two parts of the high seas. International Conventions such as
the Lausanne Convention of 1923 and Montreux Convention of
1936 were generally concluded for the purpose of regulating
the passage of ships through certain straits of special importance
to international navigation. Today, the problem has become
far more important because if a maximum breadth of twelve
miles is recognised for the territorial sea, many of the straits
used for international navigation which were hitherto considered
as part of the high seas would fall within the territorial sea of
one or more States and according to normal rules only innocent
passage could be claimed through these straits.

Six proposals had been introduced on this topic before
the Sea-Bed Committee, namely, the joint eight power proposal
(A/AC.138/SC.II/L.48) and the proposals of Malta (A/AC.
I38/SC.II/L.28), Italy (A/AC.138/SC.II/L.30), Poland (A/Ae.
138/SC.II/L.49), U.S.A. (A/AC.138/SC.II/L.4) and the U.S.S.R.
Draft Articles.

In addition to these certain other proposals were intro-
duced before the Caracas Conference. These are the United
Kingdom Draft Articles on the Territorial Sea and Straits
(A/Conf.62/C.2/L.3), the amendment introduced by Denmark
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and Finland to the said Draft Articles (A/Conf.62/C.2/L.15) ;
the Draft Articles introduced by Spain (A/Conf.62/C.2/L.6) ;
the Draft Articles of Oman (A/Conf.62/C.2/L.16); the joint
proposals of Bulgaria, Czechoslovakia, G.D.R., Poland, Vkrai~e
and V.S.S R. (A/Conf.62/C.2/L.1l); the proposal of Algeria
(A/Conf.62/C.2/L.20); the joint proposal of Algeria and 8
other Arab States (A/Conf.62/C.2/L.44); the proposal of the
Dominican Republic (A/Conf.62/e.2/L.59); and the Canadian
Proposal (A/Conf.62/C.2/L.83).

The main questions which had been discussed in the
various sessions of the Asian-African Committee are the
following :-

(a) What should be the definition of a "strait used for
international navigation"? Is it the geographical
position, or the width of the strait or the volume of
traffic that passes through the strait ?

(b) What should be the nature of the passage of ships
through straits which fall within the territorial waters
of a State or States and the right of overflight for
aircraft? In this connection, should any distinction
be made between straits which are less than 6 miles
in width and those which are wider, also as between
straits lying off major international routes and those
which are used for international shipping?

(c) If the principle of freedom of navigation and over-
flight is recognised in respect of passage through
straits or certain categories of straits, should any
restrictions or limitations be recognised on such right
in respect of any class or category of ships or aircraft
such as Government controlled vessels, warships,
submarines and aircraft used for military purposes. .

At the Tokyo Session of the Committee held in
January 1974 certain broad areas of agreement had appeared to
have emerged which could be stated as under :--

(a) The matter of overflights should not form the subject-
matter of any Convention on the Law of the Sea
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which is to be regulated within the framework of the
Chicago Convention or such other separate agree-
ments or conventions as may be necessary.

(b) The convention on the Law of the Sea should only
deal with the question of passage through straits in
time of peace.

(c) The legitimate interests of coastal States in regulating
transit through straits must be recognised and
protected.

(d) Passage through straits should conform to the peace,
good order and security interests of the coastal States.

Several other questions were discussed and views expressed
thereon, but discussions could not be said to be conclusive on
some of those issues. These are as follows:

(a) If the regime of innocent passage is accepted, should
the regulations formulated by the coastal State be in
accord with international standards so as not to
impede or interfere with the passage at the discretion
of the coastal State?

(b) Whether straits should be classified with reference to
their width or on the basis of straits which lie between
the coasts of the same States or two or more States?

(c) Should innocent passage be defined on the basis of
categories of ship? It may be stated that the general
trend of thinking among the delegates who took part
in the discussions was in favour of the regime of
innocent passage, but in the absence of further detailed
discussions on the concept of innocent passage, it has
not been possible to make out any broad areas of
agreement in this regard.
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TENT ATIVF DRAFT PROPOSITIONS
(To serve as an aid to discussions)

Article 1

These Articles apply to a strait which connects two parts
of the high seas or the high sea'>with the territorial waters of
one or more foreign States and is ordinarily used for inter-
national navigation.

Commentary

This Article is intended to provide the definition of the
term "strait" for the purposes of the regime provided for in
these articles. A strait, as understood in the geographical sense,
is a natural passage between land formations which connects two
parts of the sea.

The suggested definition given above is based on the
proposals made by Canada, Oman, the joint proposal of Algeria
and eight other Arab States and the joint proposal of Bulgaria
and other Socialist States before the Caracas Session of the
Third United Nations Conference on the Law of the Sea. The
definition given in the Canadian proposal (A/Conf 62/C.2/
L. 83) provides that an international strait is a natural passage
between land formations which lies within the territorial sea of
one or more States in any point in its length and has tradi-
tionally been used for international navigation. The proposal
made by Oman (A/Conf.62/C.2/L.16) makes the articles applic-
able to "any strait used for international navigation and forms
part of the territorial sea of one or more States". The Draft
Articles proposed by Algeria and the other eight Arab States
(A/Conf.62/C.2/L.44) define a "strait used for international
navigation" as any strait connecting two parts of the high seas
and customarily used for international navigation. The Bulgarian
proposal (A/Conf.62/C.2/L.II) applies the provisions relating to
regime on straits to those straits lying within the territorial sea
of one or more States.

Article 1.3 of Chapter III of the United Kingdom draft
on territorial sea and straits (A/Conf.62/C.2/L.3) contemplates



50

that the regime on straits should also apply to other stretch of
water whatever its geographical name if it is used for interna-
tional navigation and connects two parts of the high seas. It is
doubtful if such an extended definition should be appropriate
because such a definition would include even cases where two
parts of the high seas are connected by a canal or other stretch
of internal water. In the joint proposal of Denmark and Finland
(A/Conf.62/C.2/L.15) the definition of a strait is substantially
the same as in the British proposal but a differentiation is made
between straits which are more than six miles wide and those
which are less for the purpose of determining the nature of the
passage through the strait. In respect of the former, the
proposal contemplates transit passage and for the latter inno-
cent passage. This is very similar to the Italian proposal before
the Sea-Bed Committee (A/AC.138jSC.IJ/L.30).

Article 2

1. In the case of straits which form part of the territorial
sea of one or more States or straits leading from the high seas
to the territorial sea of one or more foreign States the regime of
innocent passage shall apply for all ships.

2. There shall be no suspension of innocent passage
through such straits.

Article 3

1. Passage of foreign merchant ships through straits shall
be presumed to be innocent.

2. The costal State shall not hamper the innocent passage
of foreign ships through the territorial sea in straits and shall
make every effort to ensure speedy and expeditious passage; in
particular, it shall not discriminate, in form or in fact, against
the ships of any particular State or against ships carrying cargoes
or passengers to, from and on behalf of any particular State.

3. The coastal State shall not place in navigational
channels in a strait facilities, structures or devices of any kind
which would hamper or obstruct the passage of ships through
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such strait. The coastal State is required to give appropriate
publicity to any obstacle or danger to navigation, of which it
has knowledge, within the strait.

Article 4

The provisions of an Article to deal with the question of
passage through straits connecting two parts of the high seas
need to be further discussed.

Commentary

There appears to be three different sets of views in so far
as the nature of the passage through straits used for inter-
national navigation is concerned. The draft articles introduced
by the Group of 8 major "strait" States before the Sea-Bed
Committee (AjAC.138iSC.IIjL.18) as also the proposal of
Fiji (Aj AC.138jSC.I1/L.42) proceed on the basis that naviga-
tion through the territorial sea and through straits used for
international navigation should be dealt with as an entity where
the strait forms part of the territorial seas and that the interests
of the coastal States and general interests of international mari-
time navigation can be best balanced by adoption of the
traditional regime of innocent passage. The proposal of Oman
at the Caracas Session (AjConf.62jC.2jL.16) contemplates the
regime of innocent passage in straits which form part of the
territorial sea of one or more States subject to certain conditions
which are the same as Article 2.2, and Article 3 herein. The
second view, which is held by all the major maritime powers,
is that all ships shall enjoy transit passage through the straits, or
in other words, the same freedom of navigation as they have in
high seas subject, however, to certain exceptions. In this
connection, the Draft Articles introduced by U.S.S.R. before
the Sea-Bed Committee, Article II of the Draft Articles intro-
duced by U.S.A. (AjAC.138jSC.UjL.4) may be seen. The
British proposals at Caracas (AjConf.62/C.2jW) were also to
the same effect. The third view, which has been put forward
by Italy (Aj AC.138jSC.IIjL.) and jointly by Denmark and
Finland (AjConf.62jC.2jL.15) contemplates that in straits
which .are Jess than six miles in width the regime of innocent
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passage should apply whilst in other straits which are wider
transit passage should prevail. This proposal aims at a sort of
status quo because even on the basis of a three mile territorial
sea in straits which are no more than 6 miles in width nothing
more than innocent passage is claimed.

rticle 5

The right of free transit through straits connecting two
parts of the higb seas would continue to be recognised where the
transit passage does not involve entering the territorial sea of
one or more States bordering the strait.

Commentary

This Article is intended to clarify the position that in the
part of a strait where the waters have the character of the high
seas, the concept of freedom of navigation through such waters
is not by any means impeded.

Article 6

Part-A

The provisions of these articles shall not in any way affect
conventions or other international agreements relating to parti-
cular straits.

Part-B

In cases where free transit through straits is accorded the
principles applicable will be the following:

x x x x x x x x x

Article 7

Ships in transit

(a) Shall proceed without delay through the strait and
shall not engage in any activities other than those incidental to
their normal modes of transit.

(b) Shall not cause any threat to the security of the coastal
States of the straits, or to their territorial inviolability or
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political independence or act in any manner whatsoever in viola-
tion of the provisions of the United Nations Charter.

(c) Shall comply with generally accepted international
regulations, procedures and practices for safety at sea, including
the International Regulations for preventing collisions at Sea.

(d) Shall take all precautionary measures to avoid causing
pollution of the waters and coasts of the straits, or any other
kind of damage to the coastal States of the straits. Super-
tankers in transit through the straits shall take special pre-
cautionary measures to ensure the safety of navigation and to
avoid causing pollution.

Commentary

This Article is based on Provision V of the Informal Work-
ing Paper No.2 issued by the Second Committee at the Caracas
Session. The above propositions are taken partly from Formula
A and partly from Formula B which contain the United King-
dom and Eight-Power Socialist proposals respectively.

Article 8

1. In conformity with this Chapter, a strait State may
designate sea-lanes and prescribe traffic separation schemes for
navigation in the straits where necessary to promote the safe
passage of ships.

2. A strait State may, when circumstances require and
after giving due publicity to its decision, substitute other sea-
lanes or traffic separation schemes for any previously designated
or prescribed by it.

3. Before designating sea-lanes or prescribing traffic
separation schemes, a strait State shall refer proposals to the
competent international organization and shall designate such
sea-lanes or prescribe such separation schemes only as approved
by that organisation.

4. The strait State shall clearly indicate all sea-lanes and
separation schemes designated or prescribed by it on charts to
Which due publicity shall be given.
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5. Ships in transit shall respect applicable sea-lanes and
separation schemes established in accordance with this Article.

Commentary

This Article is in identical terms with Formula 'A' of
Provision VI in Informal Working Paper o. 2 of the Second
Committee and is based on the United Kingdom proposals.

Article 9

A strait State shall not hamper transit passage and shall
give appropriate publicity to any danger to navigation or over-
flight within or over the strait of which it has knowledge.
There shall be no suspension of transit passage.

Commentary

The text of this Article is identical with the provisions of
Formula 'A' of Provision VII in the Informal Working Paper
and is based on the United Kingdom proposal.

Article 10

1. Subject to the provisions of this Article, a strait State
may make laws and regulations:

(a) in conformity with the provisions of Article .
above;

(b) giving effect to applicable international regulations
regarding the discharge of oil, oily wastes and other
noxious substances in the straits.

2. Such laws and regulations shall not discriminate in
form or fact among foreign ships.

3. The strait State shall give due publicity to all such
laws and regulations.

4. Foreign ships exercising the right oLtransit passage
shall comply with such laws and regulations of the strait State.
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5. If a ship entitled to sovereign immunity does not
comply with any such laws or regulations and damage to strait
State results, the flag State shall in accordance with Article .
be responsible for any such damage caused to the strait State.

Commentary

This Article is the same as Provision IX in the Informal
Working Paper No.2 based on the United Kingdom proposal.

Article 11

. 1. Liability for any damage which may be caused to the
coastal States of the straits, their citizens or juridical persons by
the.ship in transit, shall rest with the owner of the ship or other
person liable for the damage, and in the event that such
compensation is not paid by them for such damage, with the
flag State of the ship.

2. Liability for any damage which may be caused to the
coastal States of the straits or their citizens or juridical persons
by the aircraft overflying the straits shall rest withthe owner of
the aircraft or other person liable for the damage and in the
event that compensation is not paid by them for such damage,
with the State in which the aircraft is registered.

Commentary

This Article is the same as Formula 'B' in Provision X of
the Informal Working Paper No. 2 based on Eight Power
proposa\.

Note: These tentative draft propositions do not in any way reflect
the view point of the A.A.L.C.C. Secretariat but have been
mainly put forward to serve as an aid to discussions.



RIGHTS AND INTERESTS OF LAND-LOCKED STATES

The position of land-locked States vis-a-vis the Law of
the Sea is a matter of particular importance to the Asian-
African community in view of the fact that out of29 land-locked
States in the world, six happen to be in Asia and fourteen
in Africa. This Committee has consequently laid special
emphasis on this subject and had constituted a Study Group
under the Chairmanship of the distinguished Jurist Dr. A.B.
Tabibi of Afghanistan for detailed consideration of various
topics related to the subject. The deliberations in the Special
Study Group resulted in formulations of certain draft proposi-
tions which were considered by the Committee and in inter-
sessional meetings.

Two comprehensive proposals had been put before the
U.N. Sea-Bed Committee on this subject, namely the Seven-
Power Draft Articles relating to Land-Locked States sponsored
by Afghanistan, Bolivia, Czechoslovakia, Hungary, Mali, Nepal
and Zambia (AIAC.138/93) and an independent proposal by
Bolivia (A/AC.138/92). In addition, provisions regarding the
rights of land-locked States are found in various proposals on
the international sea-bed regime as also in the proposals
concerning economic zones.

At the Tokyo Session of this Committee detailed considera-
tion was given to this subject on the basis of a note and certain
tentative draft formulations prepared by the Secretary-General.
The main questions which were considered were the following:

(a) Right of access to the sea and transit through the
territory of a State or States for purposes thereof-
question of reciprocity;

(b) Transit through international rivers for the purpose
of access to the sea including navigational rights in
such rivers;
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(c) Sharing of benefits in the resources of the sea,
particularly in the exclusive economic zones of neigh-
bouring coastal States of the region;

(d) The access to the international sea-bed area beyond
the limits of national jurisdiction; and

(e) Participation in the international regime for the
sea-bed and in international machinery.

The broad areas of agreement which could be deduced
from the discussions were as follows:-

(a) Transit is a necessity for land-locked States for access
to the sea and its resources and also for movement of
its goods and persons.

(b) Transit is an essential element of the concept of
sovereign equality of States and as a sovereign State
a land-locked country is fully entitled not only to
reach the high seas which are public domain, but
also to enjoy the rights relating thereto. If 1!aJypart
of the seas is converted into an exclusive economic or
fishing zone, the interests of land-locked States must
be accommodated therein in an appropriate manner.

(c) Most of the land-locked States in Asia and Africa are
the least developed and therefore their special interests
must be recognised and protected. It was also
realised that their interests lay along with the deve-
loping States and consequently it was not in their
interest to impede progressive development of the
law which supports the legitimate interests of
developing States, whether coastal or land-locked.

(d) The right of participation of land-locked States in
international machinery for the sea-bed should be
effectively protected and that they should have pre-
ferential share of benefits derived from sea-bed
exploitation.
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There were some points on which discussions were not
conclusive and it was felt necessary that the process of consulta-
tion between land-locked and coastal States be continued.
These points are as foIlows:-

(a) Is th.e concept of the access to the sea a natural right
flowing from established principles of international
law or is it a freedom to be enjoyed, protected and
guaranteed?

(b) Accommodation of the interests of land-locked States
and the transit States - modalities to be prescribed
for the exercise of the transit, prescription of routes -
bilateral and multilateral arrangements and questions
of reciprocity.

(c) Definition of land-locked States - should these be so
defined as to encompass other geographically dis-
advantaged States, namely, States with short coast
lines and shelf-locked States.

(" Participati~n in the exploitation of the non-living
resources 1D the areas of the exclusive economic zone
of the coastal States.

(e) Whether the land-locked States should have a right
to lease out or grant licences to nationals of third
States in respect of exploitation of the living resources
in the economic zones of the neighbouring coastal
States?

(f) Settlement of diputes between the land-locked and
coastal States - appropriate machinery and a method
of settlement.

After the Tokyo Session of this Committee a group of
land-locked States met in Kampala (Uganda) towards the end
of March 1974 and drew up a declaration on the question of
the rights of land-locked States. The Kampala Declaration
was introduced in the meeting of the Group of 77 held in
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Nairobi in April 1974 and it was also considered by the Con-
ference of the Foreign Ministers of a.A.v. States in their
meeting in Mogadishu in June 1974.

At the Caracas meeting 17 land-locked States introduced
an explanatory paper on Draft Articles relating to land-
locked States (A/Conf.62/C.2/L.29). Botswana, Lesotho,
Uganda, and Upper Volta introduced certain amendments to
the text contained in document A/ AC.l38/93. Pakistan (A/Conf.
62/C.2/L.48) as also Bolivia and Paraguay (L.76) introduced
certain proposals.

TENTATIVE DRAFT PROPOSITIONS

(To serve as an aid to discussions)

Article 1

For the purpose of this Convention:

"Land-locked State" means any State which has no sea
coast;

The term "transit State" means any State, with or without
a sea coast, situated between a land-locked State and the sea,
through whose territory the land-locked State shall have access
to and from the sea;

The term "traffic in transit" means persons, baggage,
goods and means of transport across the territory of one or
more transit States, when the passage across such territory, with
or without trans-shipment warehousing, breaking bulk or change
in the mode of transport is only a portion of a complete journey
which begins or terminates within the territory of the land-
locked State.

Commentary

The text of this Article has been taken from Provision I
in Informal Working Paper No.9 of the Second Committee in
Caracas.
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The definition adopted here of "land-locked State" and

"transit State" and of "traffic in transit" is virtually the same
as given in clauses (a), (b) (i) and (c) of Article 1 of the Seven-
Power Draft Articles contained in Doc. A/AC.138/93. Clauses
(b) (ii) and (d) of that draft would appear to be superfluous and
have, therefore, not been incorporated. The definitions of
"land-locked State" and "transit State" in Asian-African legal
Consultative Committee Study Group formulations were also
the same as the above text. The definition of "traffic in transit"
in the Study Group draft was, however, different but the
definition given in the Informal Working Paper would seem to
be more appropriate.

Article 2

The existence and the nature of the rights of land-locked
States to free access to the sea derive from the application of the
principles of the freedom of the sea and the designation of the
sea-bed and the ocean floor and the subsoil thereof, beyond the
limits of national jurisdiction, as well as the resources of that
area, as the common heritage of mankind.

Commentary

The text of this Article has been taken from Provision II
in Informal Working Paper o. 9. This incorporates the legal
basis for the recognition of the right of land-locked States not
only in the matter of access to the sea but also in respect of
access to the sea-bed area. In view of the comprehensive
nature of the provisions of this Article a further provision like
paragraph 1 of Formula A of Provision III in the Informal
Working Paper No. 9 which is based on paragraph 1 of Article
II of the Seven-Power Draft would appear to be unnecessary.

Article 3

1. Each land-locked State, irrespective of the origin and
characteristics of its land-locked condition, shall have the right
of free access to and from the sea in order to enjoy the freedom
of the seas and participate in the exploration and exploitation
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of the sell-bed and its resources on equal terms with the coastal
States.

2. Tnconformity with the aforesaid principle neighbour-
ing transit States shall accord free transit through their terri-
tories of persons and goods of land-locked States by all possible
means of transportation and communication.

The modalities of the exercise of free transit shall be
settled between the land-locked State and the neighbouring
transit State or States by means of bilateral or regional agree-
ments; provided that the transit State shall not insist on any
terms or conditions which may render the right of the land-
locked State illusory or nugatory.

3. Land-locked States shall have the freedom to use one
or more of the alternative routes or means of transport, as
agreed with the transit States concerned, for purposes of access
to and from the sea.

4. A transit State may req uest the land-locked State for
certain rights of transit for its own traffic in transit through the
territory of the land-locked State, and when such a request is
made the land-locked State shall accord such rights to the transit
State in order to ensure mutuality and better performance of the
transit agreement.

Commentary

The above formulation has been attempted as a sort of
compromise in the light of propositions contained in Formula A
and B of Provision III in Informal Working Paper 0.9;
Articles II, III, XIII and XVI of the Seven-Power proposal
(A/AC.138/93); the proposals contained in A/Conf.62/C.2/L.29;
and Section A of Draft Articles introduced by Pakistan (A/Conf.
62/C.2/L.48). In view of the provisions of this Article it would
appear to be unnecessary to have another article corresponding
to Provision VI of Informal Working Paper No.9. The provi-
sions of paragraph 2 of this Article would also make it un-
necessary to have a specific provision on the rights of transit
States like Article XIV of the Seven-Power proposal.
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Article 4

The provisions of this Convention which govern the right
of free access of land-locked States to and from the sea shall
not abrogate existing special agreements between two or more
States concerning the matters which are regulated in this
Convention, nor shall they raise an obstacle as regards the
conclusion of such agreements in the future.

In cases such existing agreements provide less favourable
conditions than those contained in this Convention, the States
concerned undertake that they shall bring them in accord with
the present provisions at the earliest occasion.

The provisions contained in the preceding paragraph shall
not affect existing bilateral or multilateral agreements relating to
air transport.

Commentary

The text of this Article is the same as Provision IV in
Informal Working Paper No.9 which is based on Article XX of
the Seven-Power Draft (A/AC.138/93) and the Explanatory
Paper A/Conf. 62/C.2jL.29.

Article 5

Provisions of this Convention, as weIl as special agree-
ments which regulate the exercise of the right of free access to
and from the sea and the area of the sea-bed, establishing rights
and facilities on account of the special geographical position of
land-locked States, are excluded from the application of the
most-favoured-nation clause.

Commentary

The text of this Article is the same as Provision V in
Informal Working Paper No.9 which is based on Article XXI
of the Seven-Power Draft (A/AC.138/93) and the Explanatory
Paper A/Conf.62/C.2/L. 29.
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Article 6

Vessels flying the flag of a land-locked State shall have the
right to use maritime ports.

Vessels of land-locked States shall under no circumstances
receive a treatment less favourable than that accorded to vessels
of coastal States as regards access to and exit from the maritime
ports.

The use of these ports, facilities, installations and equip-
ments of any kind shall be provided under the same conditions
as for coastal States.

Commentary

This Article deals with the question of the rights of all
land-locked States in regard to access to maritime ports for
vessels flying their flags. The provisions of this Article are the
same, except for certain modifications, as Formula A of Provi-
sion VII of Informal Working Paper No.9 which is based on
Article Vof the Seven-Power Draft (A/AC.138/93).

Article 7

For the purposes provided for in this Convention, coastal
States shall guarantee neighbouring land-locked States free pass-
age through their territories, as well as equal treatment as
regards entry into and use of ports, in accordance with internal
legislation and any relevant agreements they may conclude.

Traffic in transit shall not be subject to any customs
duties, taxes or other charges except charges levied for specific
services rendered in connection with such traffic.

If the port installations and equipment or the means of
transport and communication or both existing in a transit State
are primarily used by one or more land-locked States, tariffs,
fees or other charges for services rendered shall be subject to
agreement between the States concerned.
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Means of transport in transit used by the land-locked State
shall not be subject to taxes, tariffs or charges higher than those
levied for the use of means of transport of the transit State.

Commentary

This Article deals with the position of traffic in transit of
land-locked States, in the territories of neighbouring coastal
States which serve as transit States. The first paragraph of this
Article is based on Formula '8' of Provision VB and the remain-
ing three paragraphs are the same as Provision VrII of Informal
Working Paper o. 9.

Article 8

For convenience of traffic in transit, free zones and/or
other facilities may be provided at the ports of entry and exit in
the transit States, by agreement between those States and the
land-locked States.

Such zones shall be exempted from the customs regulations
of the coastal States. They remain, however, subject to the
jurisdiction of those States with regard to police and public
health regulations.

Article 9

Land-locked States shall have the right to appoint customs
officials of their own in the ports of transit or free zones,
empowered in accordance with the practice of States, to arrange
the berthing of vessels whose cargo is bound for or coming
from the land-locked State and to make arrangements for and
supervise loading and unloading operations for such vessels as
well as documentation and other necessary services for the
speedy and smooth movement of traffic in transit.

Article 10

Transit States shall provide adequate means of transport,
storage and handling facilities at the points of entry and exit. and
at intermediate stages, for the smooth movement of traffic in
transit.

65

Article 11

When means of transport and communication in the
transit States are insufficient to give effect to the rights of land-
locked States of free access to and from the sea or when the
aforesaid means of transport and communication or the port
installations and equipment are inadequate or may be improved
in any respect the land-locked States shall have the right to
construct, modify or improve them in agreement with the
transit State or States concerned.

Article 12

Except in cases of force majeure all measures shall be
taken by transit States to avoid delays in or restrictions on
traffic in transit.

Should delays or other difficulties occur in traffic in transit,
the competent authorities of the transit State or States and of
land-locked States shall co-operate towards their expeditious
elimination.

Commentary on Articles 8 to 12

These provisions deal with details concerning the enjoy-
ment of the right of transit by land-locked States. Articles 8 to 12
are identical with the Provisions IX to XIII of the Informal
Working Paper No.9 which are based on Articles VII, Vfl l,
IX, X and XI respectively of the Seven-Power proposal (AI AC.
138/93).

Article 13

Land-locked States shall have the right of free access to
and from the area of the sea-bed in order to enable them to
participate in the exploration and exploitation of the area and
its resources and to derive benefits therefrom in accordance with
the provisions of this Convention.

For this purpose the land-locked States shall have the
right to use all means and facilities provided for in this Conven-
tion with regard to traffic in transit.
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Article 14

In any organ of the international sea-bed machinery in
which not all Member States will be represented, in particular
in its Council, there shall be an adequate and proportionate
number of land-locked States, both developing and developed.

Article 15

In any organ of the machinery, decisions on questions of
substance shall be made with due regard to the special needs and
problems of land-locked States. .

On questions of substance :which affect the interests of
. land-locked States, decisions shall be made with their participa-
tion.

Commentary on Articles 13, 14 and 15

These three Articles deal with the question of free access
to the international sea-bed area beyond national jurisdiction,
participation in the international regime including machinery
and equitable sharing in the benefits of the area. The texts of
these Articles are identical with the Provisions XIV. XV and XVI
of Informal Working Paper NO.9 which are based on Articles
XVII, XVIII and XIX of the Seven-Power Draft.

Article 16

Nationals of developing land-locked States shall enjoy the
privilege of fishing and to participate in the sharing of the living
resources in the area of the exclusive economic zone of the
neighbouring coastal State on the basis of equality with the
nationals of that State. The modalities of the' enjoyment of this

.privilege and the area to which they relate shall be settled by
agreement on a bilateral or regional basis.'
, '. ' " .,

Article 17

The coastal State may stipulate that the rights to be
enjoyed by the nationals of the land-locked States shall not be
transferable provided that the benefit of foreign-collaboration or
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assistance shall not be unreasonably denied to the nationals of
the developing land-locked States where such assistance is resort-
ed to by the nationals of the coastal State itself.

Article 18

Developing land-locked and coastal States may enter into
regional arrangements with a view to equitable sharing of
mineral and other non-living resources of the areas comprising

. exclusive economic zones of the coastal States of the region.

Commentary on Articles 16 to 18

The provisions of these Articles which deal with the
question of participation of land-locked States in the exploita-
tion and sharing of resources of the economic zones of their
neighbouring coastal States would appear to be most controver-
sial. What the majority of land-locked States would like to
ensure is the equal right for their nationals both in respect of
living and non-living resources. Whilst the coastal States would
be prepared to give to the nationals of land-locked States a share
in the living resources exclusively for their own benefit they are
not prepared at present to go any further. Article VIII of the
Joint Draft on Exclusive Economic Zone (A/AC.138/SC.IlIL.40)
and Section B of Pakistan's proposals (A/Conf.62/C. 2/L.48)
may be seen in this connection. Article 9 of the Kampala
Declaration of March 22, 1974, is also significant on this matter
which provides that land-locked States and other geographically
disadvantaged States shall have equal rights with other States
and without discrimination in the exercise of jurisdiction over
resources in areas adjacent to the territorial sea. The texts of
Provisions XVII to XIX of the Informal Working Paper No.9
may, also be seen.

NOTE: These draft propositions do not in any way reflect the view-
point of the A.A.L.C.C. Secretariat but have been put forward
to serve as an aid to discussions.



ARCHIPELAGOS

The concept of archipelago as applied to archipelagic
States as also the question of establishment of a special regime
concerning midocean archipelagos are matters of special interest
to some of the member States of the Committee. These questions
were generally discussed in the Hague Codification Conference
1930, in the International Law Commission as also during the
Geneva Conferences on the Law of the Sea in 1958 and 1960 but
no conclusions were reached due to wide divergence of views
and lack of available technical data.

The discussion on this topic was initiated within this Com-
mittee at its Colombo Session and the concept was developed
during discussions at the Committee's Lagos Session as also in
two inter-sessional meetings held in Geneva in June 1971 and
July 1972. Thereafter the Delegates of Fiji, Indonesia, Mauritius
and. the Philippines introduced a proposal in the shape of Draft
Articles before the U.N. Sea-Bed Committee (AjAC.138/SC.IIj
L.48). The United Kingdom also introduced certain Draft
Articles on the Rights and Duties of Archipelagic States
(A/AC.138jSC.lIjL.44). In addition, the Draft Articles on
Territorial Sea introduced by the Delegation of Uruguay
(AjAC.138/SC.IIjL.24) and the Draft submitted jointly by
Ecuador, Panama and Peru (A/AC.138/SC.II/L.27) as also the
Chinese Working Paper on Exclusive Economic Zone contained
certain specific provisions with regard to archipelagos.

At the Tokyo Session of the Committee some detailed dis-
cussions took place on the basis of a note and certain draft
formulations prepared by the Secretariat. In the light of the
discussions the following broad areas had appeared to have
emerged:

(a) There was general appreciation of the need to recog-
nise and protect the legitimate political, economic and
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security interests of archipelagic States. There was
general support to the concept of political unity of
land, people and the sea with respect to archipelagic
States in the true sense.

(b) The term 'archipelagic State' should be so defined
that it protects the interests of the State in a fair and
reasonable manner.

(c) The status of waters enclosed within the archipelago,
howsoever described, should be subject to the
sovereignty of the archipelagic State.

(d) Legitimate interests of the international community in
transit through these waters should be effectively
protected.

During the Caracas meeting, Fiji, Indonesia, Mauritius and
the Philippines submitted a draft (A/Conf.62/C.2/L.49) which
was based largely on the proposals introduced before the U.N.
Sea-Bed Committee. A joint proposal was introduced by way
of amendment to the above draft by Bulgaria, G.D.R. and
Poland (A/Conf.62/C.2/L.49). Another amendment to the joint
draft was introduced by Malaysia (A/Conf.62/C.2/L.64) whilst
certain specific proposals were put forward by Ecuador (L.51),
Thailand (L.63), Bahamas (L.70) and Cuba (L.73). The Working
Paper presented jointly by Canada, Chile, Iceland, India,
Indonesia, Mauritius, Mexico, New Zealand and Norway (L.4)
also contained certain provisions on archipelagos.

TENTATIVE DRAFT PROPOSITIONS

(To serve as an aid to discussion)

Article 1

(Definition)

1. An archipelagic State is a State constituted wholly or
mainly by one or more archipelagos (and may include other
illands).



2. For the purpose of these articles, .an archipelago is a
group of islands, including parts of islands, with inter-eonnecting
waters and other natural features which are so closely inter-
related that the component islands, waters and other natural
features form an intrinsic geographical, economic and political
entity or which historically have been regarded as such.

Commentary

. This Article is based on Article 1 of the proposals of Fiji,
Indonesia, Mauritius and the Philippines (A/Conf62jC.2/L.49),
Article 5 of the Working Paper (A/Conf.62/L.4), Article 1 of
the Draft Articles presented by Bahamas (A/Conf.62/C.2/L.70),
and Formula 'A' in provision II of the Informal Working Paper
No.8 of the Sea-Bed Committee - Article 1-2 Of the Draft
presented by Bulgaria, G.D.R. and Poland (L.52) also conveys
the same meaning as in the above formulations.

Formula 'B' in Provision II of the Informal Working
Paper, which is wholly based on the United Kingdom Draft
Articles (A/ AC.138/SC.II/L.44) does not appear to have received
much support within the Asian-African countries.

Article 2

(Baselines)

1. An archipelagic State may employ the method of
straight baselines joining the outermost points of the outermost.
islands and drying reefs of the archipelago in drawing the base-
lines from which the extent of the territorial sea, economic zone
and other special jurisdictions are to be measured. The same
method may be followed also in the case of archipelagos forming
part of any other State.

2. The drawing of such baselines shall not depart to any
appreciable extent from the general eonfiguration of the
archipelago.

3. Baselines -shall not be drawn to~nd from IOw-.M!::;
elevations unless light houses or similar installations which are
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permanently above sea level have bee~built on them ?r where a
low-tide elevation is situated wholly or partly at a distance not
exceeding the breadth of the territorial sea from the nearest

island.

4. The system of straight baselines shallnot be applied by
an archipelagic State in such a manner as to cut off the territorial;

sea of another State.

5. An archipelagic State shall clearly indicate its straight
baselines on charts to which due publicity shall be giv~n.

6. An archipelagic State may draw baselines inco~-
formity with Articles (bays) and (river~mouths) of this
Convention for the purpose of delimiting internal waters.

Commentary

The first sentence of clause (1) is the same as formula A
of Provision III of Informal Working Paper No.8, Article 2-1
of the joint proposal (L.49) and Article 6.1 of the Working
Paper (L.4). The proposal in the Draft Article 2.1 int~oduced
by Bahamas is also similar. The second sentence of this cla~se
has been added in order to incorporate the principles embodied
in formula B of Provision III of the Informal Working Paper
No. 8~ Article 9 of the Working Paper (L.4) and the Ecuador

proposal (L.51).

Clauses 2, 3, 4, 5 and 6 of this Article are substantially
the same as Provisions IV to VIII of Informal Working Paper
No.8; Articles 2.2, 2.3, 2.4 and 2.6 of the joint proposal (L.49)
are similar to clauses 2, 3, 4 and 5 above.

Article 3

(Archipelagic Waters)

The waters enclosed by the baselines, which waters are
referred to in these Articles as archipelagic waters, regardless of
their depth or distance from the coast belong to, and ar~ subject
to the. sovereignty- of, the. archipelagic State to. which they
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appertain. This sovereignty is exercised subject to the ..
of these Articles and to.other rules of international la:.ro.vlSlons

Commentary

. ~he text of this Article is the same as formula B of
Pro.~lslo.nIX. The first sentence of the Article is based
ArtIcle. 3.1 ot' the joint proposals (L.49), Article 1 3 of t~~
Bulganan, G.D.R. and Poland Draft (L.52), Article 3'1 of the
Bahamas Draft (L.70), and Article 7.1 of the WQrki~ Pa
(LA). The second sentence of the Article' b d g ~er
1.5 of the Draft (L.52). IS ase on Article

Article 4

(Sovereignty over air space etc.)

to. th Th~ sovereignty a.nd rights of an archipelagic State extend
e au space o.ver Its archipelagic waters as well as to. the

whatercolumn and t,he sea-bed and sub-soil thereof, and to. all of
t e resources contained therein.

Commentary

J ~ T~e text o~ this Article is the same as Provision X in the
norma Workmg Paper No.. 8 Article 32 f

contained in Doc. LA9, Article 3 iof th ,0. lthe pr~po~ls
Doc L 52 A . I ~ . e proposa contained tn

,. . , rtic e ~.2 of the Bahamas proposal (DQCL 70) d
Article 7.2 of the Working Paper (L.4), .. an

Article 5

If the drawing of the baselines in the manne . .
thheseArt~c,lesbas the effect of enclosing a part of t~eP:;:l~:i~~
as traditionally been used b (i ,neighbouring State f di Y an immediately) adjacent

. 'Qr irect access and communication in-
c1udmg the laying ~f submarine cables and pipelines, between
Qne. part of Its ~ahonal territory and another part of such
terntory, the continued right of such access and .,shall be . commumcanon

reeognised and guaranteed by the archipelagic State.
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Commentary

The text of this Article is based o.n Formula A ofProvlsio.n
XI in Intormal Working Paper No.8; Article 2.5 of the
pro.posals contained in Doc. L.49; the Malaysian amendment
contained in Doc. L.64; Article 2.2 of Bahamas draft (L.70) and
Article 6.2 of the Working Paper (L.4).

Article 6

In any situation where the archipelagic waters, or terri-
torial waters measured tberefrom, of an archipelagic State
include areas which previously had been considered as high
seas, that archipelagic State, in 'the exercise of its sovereignty
over such areas, shall give special consideration to the interests
and needs of its neighbouring States with regard to the
explo.itatio.n of living resources in these areas, and, to this effect,
shall enter into. an agreement with any neighbo.uring State, at
the request of the latter, either by regional or bilateral arrange-
ments, with a view to prescribing modalities entitling the
nationals of such neighbouring State to engage and take part on
an equal footing with its nationals and, where geo.graphical
circumstances so permit, on the basis of reciprocity, in the
explo.itation of living resources therein.

Commentary

This Article is based on the proposal of Thailand contained
in Doc. L.63 and is the same as Fo.rmula B of Pro.vision XIII.

Article 7

Subject to the provisions of Articles 8, 9 and 10, ships of
all States shall enjoy the right of innocent passage through
archipelagic waters.

Commentary

This Article incorporates with certain modifications the
provisions of Article 4 in Doc. L.49 and Formula A of Provi-
sion XIII in Informal Working Paper No.8.
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Article 8

I. An archipelagic State ' d . ' '
for the safe and ex di may esignate sealanes suitable
archipelagic water~e a~~ous passage. of foreign ships through its

or any types or cla~ses Of~::e:~~;st t~r~~gS~gt~ of such ships,'
any such sealanes. ,ose waters to

3. An archipelagic St t hi .
the provisions of this A ti I a e w ich designates sealanes under
schemes for th r ICe may a.lso prescribe traffic separation

e passage of such ShIPS through those sealanes. '

traffic ~'ep:~a:!: ~~~:~a:!o:n~~:ealanes a.n~ the prescription of
archipelagic State shall . t li the pro:IsIOns of this Article an

, In er a ta, take into account:

(a) ~he reco?Imendations or technical advice of competent
international organisations, ,

(b) any. ch.annels customarily used for international
navigation; .

(c) . the specia! characteristics of particular channels; and

(d) the special characteristics of particular ships.

lanes ~" . An ~chip~lagic State shall clearly demarcate. all sea-
indicat:s~:~:e b~ It under ~he provisions of this Article and

on c tarts to which due publicity shall be given.

Commentary

1 ';0, JhiS
f

~~ticle is in identical. terms with Article 5, paragrapbs
,0 e proposals contained in Doc L 49 and P ..

XIV of the Informal Wo ki P .. rOVIStOnr mg apeF No.8, " , .' .
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Article 9
"

All ships shall, however, enjoy equal freedom of passage
in archipelagic straits, tbe approaches thereto, and those areas
in the archipelagic waters of the archipelagic State along which
normally lie the shortest sealanes used for international naviga-
tion between one part and another part of the high seas.

Commentary

This Article is based on the provisions of Article 4 of the
proposals contained in Doc. L.52. This Article has been incor-
porated in order to provide that though the normal right of
ships is only of innocent passage through the archipelagic
waters, in certain areas free passage may have to be conceded
especially if the right of free passage is accepted in straits used
for international navigation.

Article 10

In addition to the right of passage through the sealanes
designated for international navigation, an archipelagic State
shall recognize, for the sole benefit of such of its neighbouring
States as are enclosed or partly enclosed by its archipelagic
waters for the purpose of gaining access to and from any part
of the high seas by the shortest and most convenient routes.

To this effect, an archipelagic State shall enter into
arrangements with any such neighbouring States at the request

of the latter.

Commentary

This Article is based on Thailand's proposal contained in
Doc. L.63.

Article 11

... 1. An. archipelagic State may make laws and regulations,
not. .inconsistent with the provisions of these Articles and having.
regard to other applicable rules of international law, relating: to
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passage through its archipelagic waters, or the sealanes desi _
nated ~nder the ~rovlslons of this Article, which laws an~
regulations may be In respect of all or any of the following:

(a) the safety of navigation and the regulation of marine
traffic;

(b) t~e inst~llation, utilization and protection of naviga-
tional aids and facilities',

(c) the. inst~lIa.tion, utilization and protection of facilities
or msta .atlOns for the exploration and exploitation of
the marine resources, including the resources of the
sea-bed and subsoil, of the archipelagic waters;

(d) t~e ~rotection of submarine or aerial cables and
pipelines;

(e) the conservation of the living resources of the sea',

(f) the preservation of the environment of th hiI . S e arc ipe-
agic tate, and the prevention of pollution thereto' ,

(g) research in the marine environment, and hydrographi
surveys; IC

(h) t~e prevention of infringement of the fisheries regula-
tions of t.he archipelagic State, including inter alia
those relating to the stowage of gear;

(i) h~ e prevention of infringement of the customs, fiscal
Immlgr.atJon, quarantine, sanitary and phytosanitar;
regulations of the archipelagic State; and

(j) the preservation of the peace, good order and se it
of the archipelagic State. curt y

I
2-d The ar~hipelagic State shall give due publicity to all

aws an regulations mad bv I dArt' ley It un er the provisions of this
ic e.
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Commentary

The text of this A rticle is identical with the provisions of
paragrapbs 6 and 7 of Article 5 in the proposals contained in
Doc. L.49 and Provision XV in Informal Working Paper No.8.

Article 12

Foreign ships exercising the right of innocent or free
passage through the archipelagic waters or the sealanes desig-
nated under the provisions of this Article shall comply with the
relevant laws and regulations made by the archipelagic State
under the provisions of this Article.

Commentary

This Article contains a modified version of paragraph 8 of
Article 5 of the proposals contained in Doc.L.49. Provision is
made for compliance of laws and regulations, both in the case
of innocent and free passage. The modification is necessitated
by reasons of the provisions of Article 9 wherein free passage is
contemplated in certain cases.

Article 13

All ships passing through the straits and waters of archipe-
lagic States shall not in any way endanger the security of such
States, their territorial integrity or political independence. War-
ships passing through such straits and waters may not engage
in any exercises or gunfire, use any form of weapon, launch
or take on aircraft, carry out hydrographic surveys or engage
in any similar activity unrelated to their passage. All ships
shall inform the archipelagic State of any damage, unforeseen
stoppage, or of any action rendered necessary by force majeure.

Commentary

This Article is identical with Formula B of Provision XVII
in Informal Working Paper o. 8.
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Article 14

If any foreign warship does not comply with the laws and
regulations of the archipelagic State concerning its passage
through the archipelagic waters or the sealanes designated under
the provisions of this Article and disregards any request for
compliance which is made to it, the archipelagic State may
suspend the passage of such warship and require it to leave the
archipelagic waters by such safe and expeditious route as may be
designated by the archipelagic State.

Commentary

This Article is based on paragraph 9 of Article 5 of the
proposals contained in L.49.

Article 15

Subject to the provisions of paragraph of this Article,
an archipelagic State may not suspend the innocent passage of
foreign ships through sealanes designated by it under the
provisions of this Article, except when essential for the protec-
tion of its security, after giving due publicity thereto "'arid
substituting other sealanes for those through which innocent
passage has been suspended.

An archipelagic State may not interrupt or suspend the
transit of ships through the archipelagic straits or waters as
contemplated by Article 9 herein except in times of war or
national emergency.

Note: These draft propositions do not in any way reflect the view-
point of the A.A.L.L.C. Secretariat but have been put forward to
serve as an aid to discussions.

SUMMARY RECORD OF DISCUSSIONS
HELD DURING THE SIXTEENTH
SESSION

(iii)

The discussion on the subject of the "Law of the Sea and
the Sea-Bed" during the Tehran Session of the Asian-African
Legal Consultative Committee was a continuation o~ the work
which began in the Committee at its Colombo Session (1971)
and continued through its sessions held in Lagos (1972), ~ew
Delhi (1973) and Tokyo (\ 974) as also in inter-sessional meetl~gs
of its Sub-Committee of the Whole and Working Groups during
the past five years. During the Tehran Session, the subject was
discussed in the plenary meetings held on 27th to 29th January
and 1st February, 1975 as also in the meetings of the Sub-
Committee of the Whole organised during the session.

The Secretary-General of the Committee initiated the
discussion by making a statement on the organisation of the
work during the session and the scope of discussi~ns ~n the
subject in the plenary meetings. He suggested th~t 10 .vlew of
the shortage of time at the disposal of the Commltt~e, I.t would
be desirable to limit discussion on the following specific Issues:

(a) Exclusive Economic Zone/Patrimonial Sea -

pollution control, scientific research, the rights and
interests of land-locked States to a. share 'of the
resources and the rights of other States in the zone;

(b) Straits used for International Navigation-

passage through straits used for international navig-
ation which connect two parts of the high seas;

(c) Land-locked States -

share in the non-living/non-renewable resources of
the economic zone, and collaboration with other
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States or their nationals for technical assistance in the
matter of enjoyment of their right in the share of the
resources of the economic zone;

(d) Archipelagos;

(e) Fisheries-

the terms and conditions on which other States may
be allowed to fish within the economic zone and the
appropriate conservation measures that may be taken
both within the economic zone and on the high seas
for different species of fish;

(f) Enclosed and semi-enclosed seas;

(g) Regime of Islands;

(h) Continental Shelf -

The question whether the concept of the continental
shelf should be absorbed in or replaced by that of the
exclusive economic zone;

(i) International Sea-Bed Authority:

(j) Pollution-

ature and extent of the rights and obligations of
States in relation to preservation of marine environ-
ment.

The Secretary-General also suggested that the discussion
might be held in the background of the views expressed at the
Caracas meeting with a view to prepare for the Geneva meeting
of the Third Law of the Sea Conference. The suggestions of
the Secretary-General were accepted by the Committee.

The Rapporteur/Chairman of the Working Group on the
Law of the Sea made a statement reviewing the work done at
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the Caracas Session of the Third Law of the Sea Conference.
He summed up the trends emerging from the deliberations of
the three main committees at the Caracas Session as follows:

(i) Territorial Sea - There was broad agreement on a
twelve-mile territorial sea as more than 80 States had supported
it.

(ii) Economic Zone - The concept of economic zone and
its extent up to 200 nautical miles had received almost universal
affirmation. However, the divergence of views in that regard
had centred around: (a) the content of coastal jurisdiction in
the economic zone; (b) the extent of other States' interests in
the said zone; (c) the interests of land-locked States in th.ls
zone; and (d) the question whether the concept of economic
zone should subsume the concept of continental shelf or whether
the latter as traditionally understood should subsume the
concept of continental shelf or whether the latter as traditionally
understood should survive the former.

(iii) Archipelagos - Three aspects of tbis question deserv-
ed consideration, namely (i) coastal archipelagos like Norway
and Chile; (ii) archipelagos belonging to States like India or
Ecuador; and (iii) archipelagos constituting a single State
like Indonesia, Philippines etc.

(iv) Regime of Islands - This question had pres~nted.a
ticklish problem, particularly in the case of islands which did
not constitute an archipelago.

(v) Land-locked States - The land-locked S~ates at .the
Caracas Session had laid stress on three aspects: (1) establish-
ment of economic zones on regional or sub-regional basis;
(ii) protection of their interests in regard to exploitation of
living resources on a footing of equality with the coastal States
concerned; and (iii) equal rights over the non-renewable re-
Sources in the economic zone.

was
(vi) Enclosed"and semi-enclosed States - This question
not considered intensively at the Caracas Session and,



82

therefore, would have to be considered further at the Geneva
Session.

(vii) Regional Arrangements - Regional arrangements
concerning= exploitation of fishery resources and for regulating
pollution control within the enclosed seas would require further
consideration.

(viii) Marine Pollution and Scientific Research - Whilst
not much progress had been made on the question of scientific
research, considerable progress was made on the question of
marine poIIution. Although a sizeable area of agreement
had been reached on a number of issues relating to marine
pollution, questions like whether there should be a pollution
control zone wherein the concerned coastal State would exercise
jurisdiction, whether this zone should coincide with economic
zone or whether there could be some other zone, the question
of standards to regulate marine pollution, and the question of
liability for pollution damage could not be resolved.

(ix) International Sea-Bed Area - The Caracas Session
had dealt with the question of the regime of the international
sea-bed area, the conditions of exploitation of the sea-bed
resources and the economic implications of sea-bed exploitation.
However, the Conference could not start its work on the com-
position, functions and powers of the international machinery to
govern the international sea-bed area.

The Rapporteur, finally, observed that many of the
aforesaid issues, which were highly sensitive and complicated,
would require tactful handling .:

The Special Representative of the United Nations
Secretary-General referred to the various issues of the Law of
the Sea which the international community would have to
resolve at the forthcoming Law of the Sea meeting at Geneva.
In his view, those issues included the territorial sea, the conti-
nental shelf, straits used for international navigation, archipelagic
States, fisheries and other living resources of the economic zone,
rights and interests of land-locked States, scientific research,
marine pollution and the international regime and machinery for
the sea-bed. He expressed the fervent hope that it was through
meeting and consultations and not by confrontation and by
pursuit of the interests of international community rather than of
national interests that a new legal order for the sea would evolve.

The Delegate of Iran advocated conclusion of regional
arrangements especially in the case of countries bordering en-
closed or semi-enclosed seas as, in his view, regional require-
ments often led to common stands on a number of issues. He
laid stress on the concept of unity and oneness of the sea as
activities in one part of the sea could not be conducted without
affecting the other part. In his view, the ocean in its totality was
a living organism which formed one ecological system and there-
fore the approach towards it should be global and integrated.
He felt that from the deliberations of the Caracas meeting one
drew the conclusion that there could be a clear-cut separation
between the different functions of the sea, but he wondered how
could the various jurisdictions and authorities envisaged for the
different zones and areas of the sea be separated from one
another, especially in regard to questions on pollution, scientific
research, fishing and navigation. Although the proposed Inter-
national Sea-Bed Authority would be mainly concerned with the
international sea-bed and various other authorities had been
envisaged for other matters, in his view, it would be most
practicable to combine all these functions and competences in a
single international authority. He felt that in this respect the
Draft Articles proposed by Malta might provide necessary
inspiration, and the terms of reference of the proposed Inter-
national Sea-Bed Authority be extended to comprise the
management of superjacent waters.

83
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The Delegate of Pakistan concerned himself with two
issues, namely territorial sea and the right of free access to and
from the sea of land-locked States. Although Pakistan had
proposed a 12-mile territorial sea in the U.N. Sea-Bed Commit-
tee, that was based on the understanding that the concept of
economic zone as understood by his country would be accepted
at the Caracas meeting. But since no agreement was reached
in that regard, his country contemplated extending its territorial
sea to 50 miles. However, his Government was still prepared to
accept a 12-mile territorial sea if economic zone as understood
by it was accepted.

As regards land-locked States, the Delegate observed that
although his Government fully appreciated the aspirations of
land-locked States and recognised their need for a free access to
and from the sea, law, reason and pragmatism decreed that the
claims of land-locked countries could not exist independently of
suitable agreements with the concerned transit States. The
Delegate believed that transit by land-locked States was an
encroachment on the sovereignty of the transit States and there-

.fore only the latter could determine the extent of transit rights.
Further, in his view, transit States might in lieu of the transit
facilities accorded to the land-locked States require them to grant
similar facilities. Such arrangements, the Delegate added, would
meet the legitimate needs of land-locked States and although
they could be modified from time to time to reflect the changing
conditions, there was no reason to change the existing equitable
principles applicable in that regard. Referring to the Charter
of Economic Rights and Duties of States, adopted by the U.N.
.General Assembly, he said that the provision contained in sub-
para (0) of Chapter I of that document reflected the aforesaid
position.

The Observer for Cyprus stated that his country supported
the principle that the resources of the sea-bed beyond national
jurisdiction constituted the common heritage of mankind and
therefore Cyprus favoured creation of a meaningful machinery
under the U.N. system for administering those resources. On the
question of straits used for international navigation, the Observer
stated that Cyprus supported the concept of innocent passage
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subject to objective criteria which struck a right balance bet-
ween the needs of the international community and the legitimate
concerns of the concerned coastal State. Touching upon the
principle of median line, which was affirmed by customary
international law and codified in the 1958 Territorial Sea
Convention, the Observer said that the said rule catered to the
interests of small and weak States for it provided a residual rule
which could apply in the absence of freely negotiated agreement
and would thus discourage any temptation on the part of
stronger States to claim the lion's share in unequal negotiations.
In his view, the principle mutatis mutandis could also be applied
to the delimitation of the continental shelf and economic zone in
the case of coastal States opposite or adjacent to the other.
Dealing with the regime of islands, the Observer said that islands
were in the same position as continental territories in so far as
jurisdictional zones like territorial sea, continental shelf, econo-
mic zone etc. were concerned, and as such no artificial distinc-
tion should be created between the two. If at all any distinction
was to be created, it should be in favour of the islanders who
were more dependent on the resources of the sea than the
populations of continental territories which could in any case
rely on the sources of their hinterland.

The Observer for Poland stressed that all problems of the
law of the sea should be solved in a spirit of cooperation and
mutual understanding and not by confrontation, and that
legitimate interests of all States should be safeguarded. He
pointed out that because of Poland's geographical situation
which disabled it from extending its economic zone, it fell within
the category of geographically disadvantaged States. On the
question of straits used for international navigation, the Observer
stated that Poland favoured the right of all coastal States to free
and unimpeded passage through such straits. However, he
added, such passage should not endanger the security of the
concerned coastal States and consequently it ought to conform
to international rules concerning prevention of collision and
pollution of waters and shores of a coastal State. Further, the
Observer pointed out that although Poland had accepted the
establishment of 200-mile economic zones and recognised the
right of every developing State to reserve to itself a part of the
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maximum sustainable yield which it could land and the right to
regulate fishing in that zone, other States should be entitled to
fish for the unreserved part of the fisheries. Poland, he added,
keeping in view the interests of developing coastal States was
even prepared to agree to imposition of a reasonable licensing
fee by the concerned coastal States for fishing in their economic
zones. However, he added, at the same time Poland favoured
broadest international cooperation for the proper conservation
and rational utilisation of the resources of the sea. This co-
operation should be manifested at both bilateral and international
levels. Finally, the Observer expressed the hope that the recog-
nition of the sea-bed and ocean floor beyond national jurisdiction
as the common heritage of mankind and the principle of
equitable sharing of its benefits would be realised in such a
way that interests of each of the groups of States would be
accommodated.

The Observer for U.S.S R. expressed the hope that the
new legal order of the sea would meet a situation where the
world ocean would unite rather than divide peoples and where it
would never again become an arena of struggle and conflict.
Keeping in view its close friendly relations with developing
countries, the Observer pointed out that the Soviet Union had
supported in principle the establishment of 200-mile economic
zones by them but it felt that such States should not allow
under-exploitation within their economic zones of the living
resources badly needed for mankind. He felt that if a coastal
State did not take 100 percent of the allowable catch within its
economic zone, it must permit fishing by other countries in its
zone on reasonable terms. The Observer referred to the Draft
Articles on Economic Zone proposed by U.S.S.R. at Caracas
and said that they contained appropriate provisions in that
regard. On the question of straits used for international
navigation the Observer stated that such straits were major sea
routes of global significance and most important transport
arteries and therefore navigational regime in such straits must
fully conform to the role which these straits played in contem-
porary international life. In his view, it was not the innocent
passage regime which corresponds to this role but only the
regime of free and unimpeded passage of all ships through such
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straits. He felt, however, that the principle of free passage
through such straits was inextricably linked with the reliable
safeguards for the legitimate interests of a coastal State. The
Observer drew attention to the proposals submitted by the
U.S.S.R. and other socialist countries which, in his view, envis-
aged a series of measures designed to safeguard the security of
strait States, their territorial inviolability or political indepen-
dence.

The Delegate of Nepal observed that on account of the
land-locked countries being poorly endowed by Nature in
respect of mineral resources and on account of their situational
distance from the sea, it was natural for those countries to press
their right to free access to and from the sea and also their share
in the sea resources. The Delegate felt that the right of free
access was a right and not a privilege, and that the right could
not be made subject to any bilateral agreement with the transit
State laying down the modalities of the exercise of transit.
Further, he felt, the right was also not dependent or subject to
any reciprocity clause. On the question of sharing of sea
resources, the Delegate stated that it ought to be realised that
the concept of economic zone or fishing zone benefited only the
coastal States and that is why it was supported even by develop-
ed States. So far as the land-locked States were concerned, the
Delegate felt, they would be the real sufferers as the establish-
ment of any such zone would contract the area of the high seas
and the international sea-bed area. It would thus result in the
abrogation of the existing rights of the land-locked States with-
out quid pro quo. In so far as non-living resources were
concerned, establishment of any such zone would seriously
jeopardise the economic viability of the left-over international
sea-bed area. Further, according to him, such exclusive zones
would not only aggravate the already growing income disparity
but also aggravate the energy and other resources disparity bet-
ween nations.

The Observer for Ecuador drew the following inferences
from the deliberations held at the Caracas meeting: (i) A
great majority were in favour of a broad zone wherein the
coastal State could exercise sovereignty or jurisdiction. There
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was a general endorsement for the 200 mile limit. (ii) A group
of countries propounded the thesis known as 'territorialism'
which meant that a coastal State had the right to delimit its
territorial sea up to a distance of 200 miles in accordance with
its geographical, geological, biological and ecological character-
istics. That approach was based on the sovereignty of the
coastal State on its territorial sea up to 200 miles but it recognis-
ed the interests of the international community principally in
regard to the traditional freedom of navigation and communica-
tion. In his view, that approach, had the merit of being
simple and clear. (iii) Another group of countries advocated
t~e establishment of economic zones or patrimonial sea upto a
distance of 200 miles, but in view of the divergence of view
among its proponents on the content of such a zone, this
concept was rendered ambiguous and equivocal. It was for this
reason, the Observer pointed out that Ecuador had formulated
at the Caracas meeting the following principles vis-a-vis the con-
cept of economic zone:

(a) That the economic zone borders with high seas or
international seas;

(b) That the coastal State shall excercise jurisdiction for
other economic uses apart from those generally agreed
upon concerning the resources of the sea;

(c) That the residual rights in the economic zone would
also be recognised in favour of the coastal State.

The Observer for the United States of America mainly
addressed himself to the question: How to produce a just and
widely acceptable treaty on the Law of the Sea? First, he said,
the broad areas of agreement that already existed must be recog-
nised. In his view, the second key to success would be to bear
i~ mind the common objectives of all mankind in the negotia-
tions for the Law of the Sea treaty. Whilst there might be dis-
agreement on how to reflect these objectives in the treaty, in his
view, there was a broad agreement on many of these. The
rights and duties in ocean must in future be based on the law
and legal process and not on power. The major underlying
purposes of the proposed treaty would be frustrated unless it
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contained an adequate system for peaceful and compuls~ry
resolution of disputes. In the view of the Observer, the third
key to success was to face up to the problems and resolve them
realistically and justly. It ought to be ensured that stalemates
over individual issues did not prejudice the widespread accept-
ability of a treaty. He felt that what was being aimed at was a
binding treaty and not a recommendatory resol~tion 0: the
U.N. General Assembly. Ifthe object was elaboratIOn of rights
and duties in the ocean in a balanced way reflecting new needs
and relationships, then that would be possible only by ~eans of
a sound and durable treaty. He felt that pressing for m~oc~nt
passage in straits or fully discretionary ~perational orgaDlsatlOn
for the international sea-bed, responsible only to the U.N.
General Assembly type of majority, was plain rhetoric. ~urther,
he felt, that it was not realistic or just to disregard the interests
of States with broad continental margins.

The Delegate of the Republic of Korea stated t~at his
country had accepted in principle the concept of economic zone.
He, however, cautioned that any regulatory ~easures, whether
international or domestic, which had retroactive effect, must be
avoided. The Delegate observed that the Republic of Ko~ea
over the years had made tremendous development in its fishing
industry, and therefore any international measure. ~dverseJy
affecting this development would be unfair and unrealistic.

The Delegate of the Democratic .People's .Republic of
Korea observed that his country recognised the right of each
developing coastal State to establish its territo~ial water~ and
economic zone independently having regard to ItS economic and
geographical conditions, defence and ~ec~rity interests and the
interests of States adjacent to or opposite Its coast.

The Representative of Food and Agricultur~ Organisation
made a statement supported by statistical details, concernmg
world production of marine fish, its outlook for the future,
prospects of fishery management consequent up~n a ge~eral
extension of jurisdiction upto 200 miles, the ro~e of lllternatlO~aJ
and regional fishery organisations in conservmg. and ~an~glDg
the fisheries. In this context he stressed three points, VIZ. (1) an
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im~ortant characteristic of the living resources of the sea was
their uneven distribution; (ii) Fish were a mobile source and
c.~.uJd pro~uce a sus~ained yield if properly managed; and
(111) ~xtensIOn of national jurisdictions would not remove the
requirement for international cooperation in fishery manage-
ment.

The Representative of Inter-Governmental Maritime
Consultativ~ Organisation (LM.C.O.) addressed the Committee
on the. tOPIC of jurisdi~tion for setting standards and enacting
regulatI~ns for pouution from ships. In this context he
em ~has.lse~ t?e. distinction between jurisdiction and enjorce/nent.
Whilst JunsdIC.tIOn r~fe~red to the right of a State to prevent or
control pollution within a given maritime area, 'enforcement'
meant the. application of regulations and standards or punish
contraventlons thereof. Dealing with jurisdiction, he said that
I~CO had embodied this concept in a number of conventions.
WIth regard to enforcement, the representative pointed out that
t?e alter~ative approaches adopted by IMCO were as under:
(I) !h~ n~h~ o.f a coastal State to take measures, within the area
o~ ~ts jurisdiction, to prevent and control pollution of the sea
ansmg from the operation of ships; (ii) The right (and duty) of
a c?astal S~te to take appropriate action to ensure that ships
~h~ch. ~y Its flag or otherwise operate under its licence or
jurisdiction, do not cause pollution to the marine environment
regardless of where such ships operate; (iii) The right of a
~astal St~te to take action - even in areas outside its jurisdic-
tion and I.n respec~ .of ~hips of other States - for the purpose
~f preven~lllg or mitigating pollution in areas within its jurisdic-
t~on. provided that such action meets certain well-defined condi-
tions ~nd takes into account reasonable and agreed safeguards;
and (IV) The duty (and right) of a coastal State to take the
necessa~y legi~lative, administrative and judicial action to ensure
that ships which contravene national and international anti-
pollution regulations and standards will be duly punished if, and
when, they happen to come within the jurisdiction of such a
Sta~e. This right and duty to take sanctions against a ship will
be independent of the place where the contravention in question
took place. The representative finally spelled out these
approaches at length.
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The Delegate of Turkey observed that his Delegation
supported the concept of economic zone, not beca~se it .repres-
ented a major interest for Turkey, but because It felt. It to be
important for African and La~in Ame~ica~ countnes. As
regards straits used for internatIOnal navigatIOn, the Delegate
said that the problem was to bring about an acceptable
equilibrium between the interests. of ~nternational commun.lty
and the legitimate interests of the npanan States o~ the straits.
He, however, drew the attention of the Com~Ittee to the
situation which would develop for certain countnes afte.r t?e
territorial sea was extended. The extension of the. ternt?nal
sea would create straits where none existed in certain r~gIons.
A serious problem would also arise especially when Islands
belonging to one country were situated near. the coast .of another
country. It was, therefore, the view of his DelegatI~n ~ot to
limit the definition of straits used for international navigatIOn to
cases where they joined two parts of the high seas. The Dele-
gate supported the cause of the land-locked States and stated
that all propositions favourable to them would be supported by
his country. The Delegate also supported in principle the
special regime for archipelagic States, but felt ~hat t~e new
convention should have a precise definition of archipelagic States
on the one hand and definitive provisions, on the other, safe-
guarding the interests of neighbourin~ States. As for the
definition of archipelagic States, he consIdered that the proposal
presented by the United Kingdom in that regard could be taken
as a basis. As regards enclosed and semi-enclosed seas, t?e
Delegate stated that as the position existed, this special
geographical situation had been given an inadequate ~reatment.
The Delegate, therefore, desired that the new conventIOn sh~uld
include particular dispositions about semi-enclo~ed areas sl~ce
because of their dimunitive sizes, the regime governmg
territorial sea, economic zone etc. would not be capable of
implementation in their case. The Delegate hoped th~t the
proposal made by Iran in that regard would find a place In the
new convention.

As for the regime of islands, he felt that although a few
decades ago, islands could be placed on the same foo~ing a~ a
continental mass, in view of the emergence of new nattons like



92

cont~nental shelf, eco~omic zone etc. It would not be proper to
continue the ~ld pra~tIce. One could not consider it equitable
that. a smal~ Island lJ1 the middle of the ocean could amputate
the international zone of thousands of square miles of marine
spac~. Howe~er,. he felt that a classification of islands according
to suitable criteria was essential and in that regard the proposal
mooted by several African States (AjConf.C.2jC.62) was a
commendable effort.

. Touching upon the topic of continental shelf, he felt that
It would be unrealistic to abolish such an institution. If this
view was shared by all, the logical consequence would be a dual
regime of continental shelf and economic zone.

. . The. Delegate of Iran (Prof. F. Momtaz Djamchid) speak-
109 10 his personal capacity made observations of a general
n~ture on the various issues under discussion. According to
hIm: upto the Second World War, there had existed an equality
of rights amongst the States in the ocean space, but after the
War, t~e equality had been disturbed by a two-fold develop-
ment: (1) unilateral extension of the limits of national maritime
jurisdiction; and (ii) the spectacular advance in the science and
technology relating to sea-bed exploration and exploitation. A~
a result, vast areas of the high seas had ceased to be governed
by the principle of the freedom of the sea and they had been
ma~e subject to national jurisdiction of the riparian States.
ThIS had adversely affected the States which do not have a sea
facade, th~ States c~lled the "geographically disadvantaged"
States: WhIC~ co~pnse not only those States which for geo-
graphical, biological, or ecological reasons cannot derive
adequate benefits from their maritime jurisdictions but also
States which would be unfavourably affected by the extension of
maritime jurisdictions of other States. Further, the varying
stages o~ economic development of the States vis-a-vis the high
seas fishing and sea-bed exploitation had further accentuated
the inequality amongst the States. The Delegate expressed the
view that the international community should re-establish the
equilibrium amongst the States by evolving what he called
'inter-State solidarity'. This should be attained at two levels:
(i) at regional levels, to remove the inequities arising from
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geographical factors; and (ii) at the global level, to remove the
inequities arising from economic factors. Th~s, the Dele~ate
felt, the modalities and content of the exercise Of. each ~Ig~t
given to the disadvantaged States would be determined within
the framework of regional or bilateral agreements c~ncluded
between tbe riparian and the disadvantaged States. ThIS would.
however necessitate a precise definition of a disadvantaged
State, and in tbat regard, the Delegate said, the pro.posal of t~e
Netherlands deserved serious attention. For en~unng ~quahty
in the international sea-bed area, the Delegate said, the interna-
tional community had already accepted the concep.t of the
common heritage of mankind, although there was a dlv:rgence
of view in its application. The Delegate stressed th~ ~om.t that
the concept of common heritage must all~w ~artJclpatto~ ?f
member States of the international community in the adminis-
tration of the sea-beds.

The Delegate of Iraq made observations Of. a general
nature concerning the negotiations for a new convention on the
law of the sea. In his view, for the formulation of a new le~al
order of the sea what was needed was an objective evaluatt~n
of inherited legal norms. Such an order should ~av.e as ItS
components elements of durability, certainty Of. ap~ltcatlOn and
satisfaction of expectations. In this regard, like in any other
legislative endeavours, law should respond to the ';ider aggregate
of possible heartfelt interests. It should ~tnve to be an
accommodation rather than a dictate of the logic of power.

The Observer for Zambia stated that his country's position
on the law of the sea issues was dictated by two factors: firstly,
Zambia was a geographically disadvantaged State, and secondly
it was a mining country whose economy was linked. with two
minerals copper and cobalt, which would be sought III schemes
for expl~itation of the ocean deeps. On the question of the
free access to and from the sea of the land-locked States, the
Observer considered the same unquestionably a right. In regard
to the concept of the economic zone, the Observer ex~ressed
the opinion that prior to the appropriation of the economic zone
and the continental shelf by the coastal States, the land-l?cked
States had a vested legal right to exploit all the re ources 10 the
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sea-bed beyond the territorial sea. He, however, expressed
himself to be in favour of establishment of economic zone on
regional basis.

On the question of exploitation of resources of the interna-
tional sea-bed, the Observer said that a casual licensing system
which enabled private entrepreneurs to mine the ocean beds
by merely paying a nominal proportion of the profits to the
international authority would be an arrangement that could be
easily manipulated in a way that it would become just a source
of uneconomically produced cheap raw materials for the indus-
trial countries and thereby keep a stranglehold on the world
metal markets and ensure a continuation of low prices for raw
materials. Therefore, Zambia supported the principle that an
international authority be established to control the exploitation
of the deep sea areas and invested with strong and comprehen-
sive powers and that it should have the right to explore and
exploit the area and have the power to minimise any adverse
economic effects resulting from these activities.

The Observer for Lesotho stated that his country con-
sidered the resources of the sea, both living and non-living, as
the common heritage of mankind, and that no one country or
group of countries could make any legitimate exclusive claims
over them.

As regards the concept of economic zone, the Observer
felt that at the Caracas Conference several coastal States had
advocated the establishment of an exclusive jurisdictional zone
and that they had even sought to place the administration of
such a zone under their full jurisdiction. His Delegation
registered strong reservations on the aforesaid two claims.
However, the Observer added, Lesotho in a spirit of compromise
could give a conditional support to the idea of exclusive
economic zone, the condition being that such a zone would be
established and administered on regional basis The same
approach could be followed in combating pollution.

On the question of scientific research, the Observer
recommended a regional authority to conduct research projects
agreed upon by all the countries of the region. As for the
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exploitation of the resources of the sea beyond national
jurisdiction, the Observer agreed with the Delegates who ad-
vocated the establishment of an international authority with full
powers for exploiting and distributing on a fair basis the
resources extracted therefrom, paying special attention to the
least developed countries.

On behalf of Peru, two statements were made by its two
Observers. The first Observer made observations of a general
nature on selected topics of the law of the sea.

The second Observer mainly concerned himself to express-
ing comments on the "Notes on the Law of the Sea", prepared
by the Committee's Secretariat. Referring to Arti~le I he sai.d
that in defining the right to establish an exclusive economic
zone, it would be convenient to clarify from the beginning that
the zone lay between the territorial sea and the high seas.

Referring to Article 3, the Observer thought that instead
of speaking of sovereign and exclusive rights over the natu.ral
resources it should be said that the coastal State had sovereign
exclusive rights in the economic zone including the subsoil and
superjacent waters.

In regard to Article 4, his suggestion was that in the
economic zone the coastal State shall exercise the following
rights: (a) sovereign rights (not exclusive right) to explore and
exploit renewable and non-renewable living and other natural
resources of the sea, sea-bed and subsoil thereof.

Turning to Article 6, he said that the intention was to
ensure that all activities of third States in the economic zone
should be carried out exclusively for peaceful purposes. This
should be stated very clearly.

Referring to Article 8, he commented that it would be
proper to establish that ships in transit would refr~in from
doing exercises or practices with weapons and explosives, a~d
from any act of propaganda, espionage or interference With
communication of the coastal State.
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Referring to Article 22, which provided that the land-
locked States should have the right to construct, modify or
improve the means of transport and communication or the port
installations of the transit State, the Observer commented that
it would be incompatible with the sovereignty of the transit
State to recognise the right of a foreign State to undertake this
kind of activities.

In regard to Article 16, he made two suggestions. First.
the privilege of fishing should apply not only to an area of the
exclusive economic zone of the neighbouring coastal State, but
to areas in the exclusive economic zone of all the coastal States
of the region. Secondly, not all coastal States were in the
position of according this privilege on the basis of equality with
their nationals.

The Delegate of Malaysia took the floor to place on record
his reservations with regard to some of the formulations on the
topic of straits used for international navigation in the
Secretariat documentation placed before the Committee as, in
his view, they did not represent adequately the views of strait
countries. The question, he added, was discussed exhaustively
at the Tokyo Session of the Committee and he stood by the
conclusions of the Rapporteur on the areas of agreement reached
at that session.

The Delegate of Indonesia stated that it was of paramount
interest to his country that the principles of an archipelagic
State be accepted as part of international law. At the same time.
however, his Delegation considered that it was of equal impor-
tance that questions such as exclusive economic zone, continen-
tal shelf, straits used for international navigation, the interests of
land-locked and shelf-locked States and States having narrow
shelves or coastlines were also properly resolved in the proposed
Convention on the Law of the Sea. The Delegate further stated
that in extending sovereignty over the archipelagic waters, the
archipelagic States had no intention to hamper or obstruct shipp-
ing through such waters unless the shipping endangered their
security, territorial integrity or political unity and independence.
Referring to the conditions put forward by some countries
in defining the archipelagic State, the Delegate said that a
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distinction must be made between an archipelagic State and an
archipelago belonging to a coastal State. The Delegate felt that
the question of straits used for international navigation should
not be linked or related to the question of archipelagic States
since they formed two different aspects of the law of the sea.
Finally, the Delegate said that the draft formulations prepared
by the Committee's Secretariat on the topic of straits used f~r
international navigation did not reflect the position of Indonesia
as officially submitted to the Third Law of the Sea Conference.

The Observer for Greece elucidated briefly the position of
his country on three issues, namely, the territorial sea, the
delimitation of the territorial sea and the continental shelf and
the regime of archipelagos. The Observer said that Greece
supported the global acceptance of the 12-mile territorial sea and
that as for navigation through territorial waters, it accepted the
concept of innocent passage. On the question of delimitation of
the territorial sea and/or the continental shelf, the Observer
stated that Greece followed the established international law,
practice and jurisprudence which provided that such delimitation
should be made on the basis of median line and equidistance.
Referring to the question of archipelagos, the Observer said that
Greece considered that an archipelago was a group of islands so
closely inter-related that the component islands formed an
intrinsic geographical entity and that Greece recognised the
need to apply a special regime to such a situation irrespective of
the fact whether the archipelago constituted a State by itself or
formed part of a State having also a continental territory.

The Observer for the United Kingdom concerned himself
with three aspects of the law of the sea, namely the concept of
economic zone, archipelagos and straits used for international
navigation. He emphasised that the economic zone should be a
zone clearly distinguishable from the territorial sea. On the
question of archipelagos he referred to the United Kingdom's
proposal made before the UN Sea-Bed Committee which, in
his view, was based on the twin pillars of the establishment of
objective criteria for the definition of an archipelagic State and
:-t satisfactory regime of passage through archipelagic waters.
1'l,e Observer regretted that the definition of an archipelagic
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State as formulated in the U K. proposal did not receive support
from the Asian-African countries. but he stated that his Govern-
.ment was willing to negotiate in that matter. The Observer felt
that the Third Law of the Sea Conference was an historic oppor-
tunity for the establishment in international law of the concept
of archipelagos which had not hitherto been recognised. On the
question of straits used for international navigation, the
Observer referred to the draft formulations on the topic prepar-
ed by the Committee's Secretariat and offered comments. partic-
ularly on Article 1, Article 2 vis-a-vis Article 4, Article 5,
Article 6, Article 7 and Article 11.

The Delegate of Iraq stated that freedom of transit should
be maintained in the straits connecting two parts of the high seas
and customarily used for international navigation.

The Delegate of the Arab Republic of Egypt stated that in
the view of his Government the regime of innocent passage
should apply to international navigation through straits which
connected high seas with the territorial waters of one or more
States. Such a regime. the Delegate added, should assimilate
the following essential elements:

(i) the legitimate concerns of the coastal State in safe-
guarding its security, safety of navigation in its waters
and prevention of pollution;

(ii) the vital interest of the international community in an
uninterrupted flow of transportation, communication
and trade through such straits; and

(iii) balancing of the interests of the international
community and the legitimate concerns of the coastal
State.

The Delegate believed that on this question the regime of
innocent passage should be the basis for further negotiations.

The Observer for Algeria spoke generally about the regime
of islands. He recognised the inadequacies in the existing law
governing the case of islands which were formulated in partic-
ular circumstances. He hoped that this problem would receive
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adequate attention in the forthcoming Geneva meeting of the
Third Law of the Sea Conference .

The Delegate of Turkey, dealing with the question of
special regime for islands, laid emphasis on the equitable and
economic aspects of the rights which would be recognised and
given to islands. Referring to the equitable aspect, he pointed
out that if the principle of economic zone were to be uniformly
applied, a continental country having only a ten-mile coastline
would have a lesser economic zone as compared to an island,
square in shape, its each side measuring ten miles. He felt that
this was surely unjust and inequitable. Dealing with the
economic aspect. he said that although his country was inclined
to recognise the economic needs of islands because of their
dependence on the resources of the sea, injustice and inequity
would result if such needs in relation to territorial sea or
economic zone of a small island were equated to those of a large
island. For ensuring international justice in this regard, the
Delegate suggested that islands ought to be classified on the
basis of the following criteria: population, size, geographical
situation and special circumstances, and the form of their
administration. The Delegate said that an island situated on the
continental shelf of a neighbouring country could not have the
right to the continental shelf. Further, he felt, that colonial
powers should not be permitted to draw any benefit from the
new prescriptions of the law of the sea through their outlying
islands.

The Observer for Peru said that although his country
sympathised with the adoption of the concept of economic zone
by some countries. he believed that that institution did not reflect
the realities and needs of various countries. He stressed that
the best way to reconcile the rights and interests of different
States was to revive the old institution of the territorial sea
which would consist in maintaining the concept of sovereignty
of the coastal State upto the limit of 200 miles but at the same
time defining the duties of the coastal State with regard to the
interests of the international community.

The Delegate of Nepal made it clear that his country like
any other land-locked State was not trying to grab the rights of
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others, rather they were endeavouring to preserve their own
rights and to have them recognised by the international
community. Further, he did not agree with the interpretation
given by one Delegate whilst referring to the Charter of
Economic Rights and Duties of States to the effect that transit
right of a land-locked State was not a right as such. The
Delegate also did not accept the formulations prepared by the
Committee's Secretariat in Draft Articles 2 and 9 as contained
in "Notes on the Law of the Sea relating to Land-locked States".

v. LAW RELATING TO HUMAN
ENVIRONMENT



(1) INTRODUCTORY NOTE

The subject "Law relating to Human Environment" has
been referred to the Asian-African Legal Consultative Com-
mittee for its consideration by the Government of India. The
subject was taken up by the Committee at its Tehran Session
and preliminary discussions were held in the plenary meetings
held on the 29th January and 1st and 2nd February, 1975. At
the end of the discussions, the Committee decided to establish a
special Study Group composed of the representatives of Arab
Republic of Egypt, Bangladesh, Ghana, India, Iran, Pakistan
and Sri Lanka to study the various issues connected with the
subject. Further, the Committee's Secretariat was directed to
prepare a draft of a general convention on human environment
on the basis of the principles adopted in the Stockholm Declara-
tion and on other evidence of State practice. The Secretariat
was also directed to prepare draft provisions, either as part of
the general convention or in the form of separate articles, on
the following aspects: (a) provision and preservation of clean
water; (b) preservation of the quality of clean air; (c) organisa-
tion and maintenance of human settlements; and (d) preserva-
tion and protection of wild life, particularly the endangered
species of wild fauna and flora.
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I. INTRODUCTION

Man's capacity to destroy is of course dramatically mani-
fest in his possession of the technologies of mass destruction,
but the relatively recent emergence of the environmental issue
has revealed the more subtle but no less dangerous risks he
faces from the uncontrolIed use or misuse of natural resources
and the technologies of production. Every nation is affected
by polIution of the planet's atmosphere and the oceans whether
or not it contributes to that pollution. Some problems such as
air and thermal pollution are most severe in industrialised
nations; in others, waterborne parasites and desert making are
often born out of poverty itself and occur most frequently
among those who are least able to afford the necessary measures
to cope with them. Thus, the subject of human environment is
global in character and of universal concern'.

It is important to emphasise that in using the phrase "the
human environment", it is necessary to include "all elements
both natural and manmade. It embraces urban and rural
poverty as well as the dangers of atmospheric pollution from
automobiles and factories. It includes the discovery and
development of natural resources as well as the inefficient and
wasteful use of presently exploited resources. It covers air, water
and soil. It includes the methods by which food production can
be increased as well as study of harmful agriculture and
practice. "2

A cursory examination of this definition may lead one to
pose certain questions: Is the concern for human environment
now a new disease of the "development-oriented civilisation" of
today? Does not the technological development generate a

1. See Maurice F. Strong "The United Nations Environment"; Inter-
nauonal Organisation, Vol. 26, 1972, page 169.

2. Ibid., page 170.
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vicious circle?3 Does it not imply that the developed nations'
burden would eventually pass on to the developing ones?"

Understandably, the world community shares little of this
negative thinking. The truth is, the increasing awareness and
concern about the deteriorating environmental situation has
stimulated a new concept not only among the developed but
also among the developing countries. To substantiate this point
of view, it may be relevant to refer to the Founex Report."
The Report focuses the global importance of environmental
issues. It points out that "to a large extent, the current concern
with environment issues has emerged out of the problems
experienced by the industrially advanced countries. These prob-
lems are themselves very largely the outcome of a high level of

3. "Increasing technology implies greater energy consumption, which
implies increasing industnallsation, which then generates further
demands for material goods and services which in turn results in
greater consumption of more readily available resources, creating
greater environmental problems and dislocations." See Nazil
Choucri, "Population, Resources, and Technology: Political Imp-
lications of the Environmental crisis." International Organisation,
Vol. 26, 1972, page 200.

4. "The most important econamic consequences of pollution control
are likely to be the differences in cost of production between goods
produced under demanding pollution controls and those produced
free of such controls. These differences have been estimated to
range between five and 20 per cent depending on the industry and
process. They will affect the sales and profits of the competitors
and are likely to result in off-setting taxes and subsidies that may, in
turn, provoke retaliatory counter taxes and subsidies." See Hump-
stone Charles Cheney, "Pollution: Precedent and Prospect", Foreign
Affairs, VOlume, 50, 1972 page 337.

5. A Panel of twenty-seven senior experts in the field of both develop-
ment and environment met at Founex, in Switzerland, from 4 to
12 June 1971 and prepared a Report which was later discussed in a
series of regional seminars on development and environment
convened by Economic Commission for Africa (Addis .Ababa,
23 to 28 August 1971, the Economic Commission for Latin America
(Mexico City, 6 to 11 September 1971), the Economic Commission
for Asia and the Far East (Bangkok 17 to 22 August 1971) and the
Economic and Social Office in Beirut (Beirut, 27 September to
20 October 1971).
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economic development. The creation of large productive
capacities in industry and agriculture, the growth of complex
systems of transportation and communication, and the evolution
of massive urban conglomerations have all been accompanied in
one way or another by damage and disruption to the human
environment. Such disruptions have indeed attained such major
proportions that in many countries they already constitute
serious hazards to human health and well-being."6 Touching
on the major environmental problems of the developing countries
the Report says: "They are essentially of a different kind.
They are predominantly problems that reflect the poverty and
very lack of development of their societies. They are problems,
in other words, of both rural and urban poverty. In both the
towns and in the country-side not merely the 'quality of life',
but life itself is endangered by poor water, housing, sanitation
and nutrition, by sickness and disease, and by natural disasters.
These are the problems, no less than those of industrial
pollution. that c1amour for attention in the context of the con-
cern with human environment.'"

Although most of the world's pollution is now caused by
the developed countries, the action of the less developed countries
has serious effect on the global environment. As they press
forward with their own plans for development, it becomes vital
to the general welfare as well as their own that they do not
make all the same mistakes that the developed countries have
made. Most of the developing countries recognise that success-
ful development must take account of environmental factors.

The Founex Report also stresses that developing countries
must view the relationship between development and environ-
ment in a different perspective. In their case, develop'ment
becomes essentially a cure for their major environment prob-
lems." However, the report makes it very clear that "each
country must find its own solutions in the light of its own
problems and within the framework of its own political, social,
and cultural values. The formulation of environmental goals,

6. Ibid., page 10
7. Ibid.
8. Ibid., pp (10-11)



as indeed the formulation of economic and social policies in
general, falls entirely and exclusively within the sovereign
competence of the developing countries."

. .The. first and foremost task for the developing countries
IS to identify their basic environmental problems. Next, will be
the formulation of an "environmental strategy" which would
have to be socially acceptable and administratively feasible. In
that process, few of their legislation and regulations would either
have to be revised or replaced. To deal with novel environ-
mental problems new enactments would have to be made. The
expe.rience ~f the developed countries and the guidance from
the international organisations would be most useful in that
respect.

. ~he present study undertaken by the Secretariat is of a
~rehmlUary nature and is intended to introduce the subject and
ItS deve~opment. The first part of the study examines the
preparations for and the outcome of the 1972 United Nations
Conference on the Human Environment held in Stockholm.
The second part reviews the progress in the first two years
of :he newly born child in the United Nations organisation
family - the United Nations Environment Programme. Since
the Stockholm Declaration on the Human Environment is a
document of great legal significance and contains a wealth
of. material to guide the development of environment law, the
third part contains a~ analysis of some of the basic principles
fro~ a legal standpoint. In that connection, a survey of inter-
natI.onal agreements and conventions dealing with various
environmental problems is also made.

9. Ibid., page 22.

II. U.N. CCNFERENCE ON THE HUMAN
ENVIRONMENT, STOCKHOLM, 1972

Background

The idea of convening an international conference on the
human environment first originated in the forty-fifth session of
the Economic and Social Council of the United Nations. In
its Resolution 1346 (XLV) the Council stressed, inter-alia, the
urgent need for intensified action at the national and inter-
national level, to limit and, where possible, to eliminate the
impairment of the human environment. It emphasised that due
attention to the problems of the human environment was essen-
tial for sound economic and social development. It recommend-
ed that the General Assembly, at its twenty-third session,
consider the desirability of convening a United Nations Confer-
ence on the problems of the human environment.

The General Assembly at its twenty-third session endorsed
the recommendations of the Economic and Social Council and
resolved to convene a United Nations Conference on the
Human Environment in 1972. This marked the beginning of
the preparatory .process in which the whole United Nations
system became actively engaged. At its twenty-fourth session,
the General Assembly laid down further guidelines for the
preparation of the Conference. It affirmed that "it should be
the main purpose of the conference to serve as a practical
means to encourage, and to provide guidelines for, action by
governments and international organisations, designed to protect
and improve the human environment and to remedy and
prevent its impairment, by means of international co-operation,
bearing in the mind the particular importance of enabling the
developing countries to forestall the occurrence of such
problems."!

1. Resolution 2581 (XXIV)
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The General Assembly established a Preparatory Com-
mittee consisting of Argentina, Brazil, Canada, Costa Rica,
Cyprus, Czechoslovakia, France. Ghana, Guyana, India, Iran,
Italy, Jamaica, Japan, Mauritius, Mexico, The Netherlands,
Nigeria, Singapore, Sweden, Togo, the U.S.S.R., the U.A.R.
(Now Egypt), the United Kingdom, the U.S.A., Yugoslavia and
Zambia.

The Preparatory Committee held four sessions. During
its first session, held in New York from 10 to 20 March 1970,
the Committee discussed the organisational structure of the
Conference. It defined the programme contents, relevant
topics for discussion and recommendations for action. The
second session was held in Geneva from 8 to 19 February 1971.

'. The Committee prepared a provisional agenda for the Con-
ference and discussed the possible form and content of a
declaration on the human environment. The Committee also
held a preliminary discussion on the question of marine
pollution, monitoring or surveillance, pollutant release limits,
conservation, soils, training. information exchange and gene
pools. The Committee recommended the establishment of inter-
governmental working groups to deal respectively with marine
pollution, monitoring, conservation and soils and preparation of
a declaration on the human environment. At the third session,
held in New York from 13 to 24 September 1971, the Com-
mittee was engaged in reviewing the progress of the substantive
work of the Conference. A preliminary discussion on the
draft declaration was also held. The fourth session of the
Committee was held in New York from 6 to 17 March 1972.
The Committee dealt primarily with the international organisa-
tional implications of recommendations for action, including
the financial implications. The draft declaration on the human
environment also came up for discussion.

In complying with the intent of the General Assembly, 2

the United Nations Conference on the Human Environment was
convened at Stockholm from 5 to 16 June 1972.

Representatives of 113 States invited in accordance with
General Assembly Resolution 2850 (XXVI) took part in the'

2. (See footnote on next page)
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Conferences. Besides, a large number of observers from the
U.N. Agencies and inter-governmental and non-governmental
organisations were also represented.

Agenda of the Conference

The agenda of the Conference included a wide range of
subjects such as: declaration on the human environment; plann-
ing and management of human settlements for environmental
quality; environmental aspects of natural resources ~anage~ent,
identifications and control of pollutants of broad international
significance; educational, informational, social an~ cultural
aspects of environmental issues; development and environments,
and international organisational implications of action proposals.
These items were allocated to three main committees established
by the Conference at its first plenary meeting. The First Com-
mittee dealt with human settlements and non-economic aspects;
the Second Committee with natural resources and development
aspects; and the Third Committee with pollutants and organisa-
tional aspects.

Brief summary of the general debate

In his opening statement to the Conference, the Secretary-
General of the Conference Maurice F. Strong, stated that the

2. At its twenty sixth session, the General Assembly adopted a reso-
lution 2849 (XXVI) in which it approved the provisional agenda
and the draft rules of procedure for the Conference. It requested
the Secretary-General to invite the States Members of the United
Nations & members of the Specialised Agencies to participate in
the Conference. It further requested the Secretary-General to
circulate in advance of the Conference a draft declaration on the
human environment; a draft action plan constituting a blueprint for
international co-operation to protect and enhance the present and
future quality of the environment for human life and well-being and
draft proposals for organisational and financing arrangements need-
ed to pursue effectively the work of the United Nations system of
organisations in the environment field.

3 Although all members of the United Nations and of its specialised
agencies were invited to attend, the Soviet Union and most other
Eastern Countries did not participate on the ground that certain non-
members, like the German Democratic Republic, were not being
allowed to take part ID the Conference on equal basis.
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Conference was launching a new liberation movement to free
men from the threat of their thraldom to environmental perils
of their own making. He warned that this movement could
succeed only if there was a new commitment to liberation from
the destructive forces of mass poverty, racial prejudice,
economic injustice and the technologies of modern warfare. He
felt that the developing countries could ill-afford to put
uncertain future needs ahead of their immediate needs for food,
shelter, work, education and health care. In his view, environ-
mental factors must be an integral part of the development
strategy.

Looking beyond the Conference, he stressed the need for :

(a) New concepts of sovereignty, based not on the
surrender of national sovereignties but on better means of
exercising them collectively, and with a greater sense of respons-
ibility for the common good;

(b) New codes of international law which the era of
environmental concern required, and new means of dealing with
environmental conflicts'

(c) New international means for better management of the
world's common property resources;

(d) New approaches to more automatic means of financing
programmes of international co-operation which could include
levies and tolls on certain forms of international transport or on
the consumption of certain non-renewable resources.

The general debate covered a vast range of environmental
problems facing the mankind today. Several speakers from the
developing countries recognised that while their priority was
development, until the gap between the poor and the rich
countries was substantially narrowed, little, if any, progress
could be made in improving the human environment. They,
however, agreed that environmental considerations would have
to be incorporated into their national development strategies in
order to avoid the mistakes made by developed countries in their
development, to utilise human and natural resources more
efficiently, and to enhance the quality of life of their peoples.
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Many speakers endorsed the statement of the Secretary-General
of the Ccurerence that there need be no clash between the
concern for development and the concern for the environment.
However, they felt that support for environmental action must
not be an excuse for reducing development, and there must be
a substantial increase in development assistance with due
consideration for environmental factors. Many speakers urged
the relaxation of protectionist trade barriers against their
products; others warned against the danger that developed
countries might raise the prices of their goods to meet costs
incurred on environmental reforms.

Many speakers from both developing and developed
countries, agreed that the ruthless pursuit of gross national
product, without consideration for other factors, produced
conditions of life that were affront to the dignity of man. The
requirements of clean air, water, shelter and health were
undeniable needs and rights of man.

The need for regional co-operation among developing
countries was mentioned by many speakers. Some said that it
was only through national initiatives and work that the problems
of developing countries could be solved; others added that such
initiatives and work should be undertaken with regional and
global co-operation.

Several speakers expressed concern at the inadequacy of
existing knowledge concerning environmental problems, and
stressed the urgent need to initiate international research prog-
ramme the results of which would be freely available to all.

Action Plan

The Action Plan outlined in document AJConf.48J5 was
in general well received. Many speakers emphasised that the
value of the preparatory process and of the Conference would
be completely negated unless they resulted in positive action by
individual nations, regional organisations, inter-governmental
organisations, non-governmental organisations, and the United
Nations.
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Environment Fund

The proposed Environment Fund was supported by many
speakers. Several delegations announced their intention of
making contributions to the Fund. Concern was expressed by
some representatives of developing countries that the Fund
might be regarded by some developed countries as an alter-
native to development assistance. Some speakers emphasised
the need to use the Fund to help developing countries meet the
additional environmental costs incurred in their development
programmes. Several speakers endorsed the argument that "the
polluter must pay".

Population

Several speakers expressed regret that population problems
took so minor a place in the agenda of the Conference. They
argued that all strategies for development and environment
would be fatally damaged unless the rate of population increase
was reduced. Other speakers said that the population increase
was not the problem; the real challenge was the fact that so
large a number of people of the world had such a small expect-
ation for a fruitful. happy and long life. In the opinion of
certain delegations, there was incompatibility between popula-
tion growth and preservation of the environment.

Conservation

It was emphasised by several speakers that conservation
of natural resources must be an integral part of sound develop-
ment and environmental programmes. Many speakers described
actions taken in their countries to protect areas of land and its
wild life. The preservation of all forms of life on the planet
was described by many speakers as being a crucial part of the
strategy to enhance and protect the human environment now
and in the future.

Marine pollution

The problem of marine pollution was stressed by many
speakers. Contamination of the oceans had global consequences,
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affecting peoples many thousands of miles away from the source
of pollution. Mention was made of natural disasters at sea,
oil disch ..••ges, excessive use of pesticides and atmospheric
pollution, which eventually contaminated the sea. Several
speakers welcomed recent international action to curtail ocean-
dumping Particular reference was also made to the problems of
certain seas, which could be solved only by regional co-operation
and action.

Other issues

A considerable number of important matters affecting the
human environment - both immediately and in the future-
were raised in the general debate'. Many speakers described
actions which their countries or organisations had taken or
proposed to take in order to solve particular national, regional
and international environmental problems. The environmental
effects of pesticides and fertilisers were mentioned by several
speakers, some of whom urged the development of safe and
cheap alternatives to those pesticides and fertilisers that bad
been found to be harmful. Some speakers were highly critical
of the development of suspersonic aircraft, which, they claimed,
could have harmful global effects. Others pointed to the ever
present problems of natural disasters, and put forward sugges-
tions for improved advance warning and for steps to limit
damage. Many speakers stressed the importance of preventive
action and the necessity of taking early steps to discover and
prevent serious environmental hazards. To that end, the
importance of the exchange of scientific and technological
information and experience, through the proposed referral
system, was mentioned by several representatives.

Some delegations emphasised that any discussion of the
problems of the human environment could not exclude interna-
tional conflicts, the supersession of human rights, apartheid,
nuclear testing, and the proliferation of armaments. Other
representatives argued that such matters, although of substantial
importance, should be discussed in other organs of the United
Nations and were not appropriate to the Conference.

4. See Document A/Conf. 48/14, PP (80-85).
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Discussion on the Declaration on the Human Environment

At its 7th plenary meeting, the Conference established a
Working Group on the Declaration on the Human Environ-
ment. 5 The basis for discussion in the Working Group was
the Draft Declaration on the Human Environment prepared by
the Inter-governmental Working Group.'

The Working Group held a series of meetings from 9 to
15 June 1971. A number of proposals and amendments were
submitted for its consideration. Although the Working Group
succeeded in achieving a general consensus, certain reservations
were expressed by some delegations. South Africa expressed
reservations in respect to Principle 1, Uruguay to Principle 2,
Portugal and the United States to Principle 15, Turkey to
Principle 21 and China to Principle 24. The Working Group
could not reach any agreement on the text of Principle 20.
However, it was decided, on the proposal of Uruguay. that the
Working Group should recommend to the Plenary Conference
the referral of the Principle to the United Nations General
Assembly for consideration. With regard to another contro-
versial Principle 21 of the text, a new formulation was referred
to the Plenary Conference for action. The new text read as
follows:

"Man and his environment must be spared the effects of
nuclear weapons and all other means of mass destruction.

5. The initiative to establish the Working Group came from the
delegate of China. In his view, the preliminary work of the Pre-
paratory Committee did not reflect the views of all the States
participating in the Conference. Since the Declaration was con-
sidered to be the main document of the Conference, the delegate of
China felt that it required much more serious and thorough
discussion. He, therefore, submitted a draft resolu tion which
inter-alia provided for the establishment of an ad-hoc Committee.
The delegate of Iran proposed an amendment to the Chinese draft
resolution suggesting replacement of the words "ad-hoc committee"
at the end of the operative paragraph by the words "a Working
Group open to all States participating in the Conference." The
Chinese draft resolution, as amended by Iran, was approved and
accordingly a Working Group on the Declaration on the Human
Environment was set up.

6. See Document A/Conr. 48/4
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States must strive to reach prompt agreement, in the
relevant international organs, on the elimination and
complete destruction of such weapons."

Tbe Report of the Working Group was submitt.ed to t~e
plenary meeting of the Co~fer~nce. Several delegations again
took the floor to express their views.

Views expressed by Asian-African States

The Delegate of Algeria expressed his concern over ~he
environmental despoliation of colonialism and of the oppre~slOn
that were still going on in the world. He, howeve~, appreciated
the considerable evolution of the concept of ~nvlronment that
h d occurred during the Conference, especially among the
d:veloped countries. He felt that certain principle~ t~at ought
to have been reflected in the Declaration were mrssmg. O~e

d t d the misuse of natural resources by certainwas the nee 0 en .'
A th was the need to maintain certain necessary~W~L 00 ~ . I bl

. h n affairs for the sake of ecologica a ance.balance m uma . .
He stressed the need to ensure a balance m the use of r~soUices

it ast resources to weapons of destruction.and not to cornmt v

The Delegate of Arab Republic of Egypt exp~essed bis
satisfaction that the Declaration included al~ the Ideas an~.

rinci les identifying the major problems affect~g m~n and his
p . P t with special emphasis on the Situation of the
environ men , I f th. t . s He stressed that the contro 0 edeveloping coun fie . . d h .

. f II kinds of weapons of mass destruction an t errprod uction 0 a I . . . . d th
use should be on the top of the list of acnvines that ca~ne . e
greatest threat to the human environment. In his View,
Princi Ie 26 should make reference to the fact that ~an must be
spare/the effects of nuclear and other mass destruction weapons
. I di . ter alia the effects of the use of such weapons.mc u mg, In - ,

The Delegate of China stressed that the Declaration was ~n
. . I d t of concern to people of all countriesmternanona ocumen .

d it h Id be discussed fully through careful consultation.
an I s ou . . I 21 f the
H ti fied with the formulation of Princip e 0e was not sa IS
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draft. He suggested that Principle 21 hfollows: s ould be rewritten as

"In order to protect mankind and the huma 'it i , n environment
~ IS ImperatI:e to firmly prohibit the use and thoroughl;

estroy the inh uman biologicial and che ' Ihi h ' mrca weapons
w IC seriously pollute and damage the environment to
completely prohibit and thoroughly destroy nuclear wea _
onsland, as the first step, to reach an agreement by tKe
~uc ear ~tates ~n the non-use of nuclear weapons at no
time and ID no cucumstances."

The Deleg~te of India, considered that the Declaratio
represented an Important mile-stone in the history of h n

;:~:~teJ~e n~r~~e~e~~a:~tion, as, he thought, was not perfec~~:~
mpromises and POInts of view,

devoti!!eto ~~~e~:~se o:f ~~~~n:~~~I~: a~i:t:~~~t:;:;, p~s~o:ate
th~re~ore, partJcu~arlY interested in Principle 26. In his vie~'
Principle 26 definitely implied prohibiti f' festi ', I I Ion 0 testing of I
weapons SInce dangers to the human en ' nuc earI I f vironment arose part"
cu ar y rom atmosp~eric testing. Without such a rinci I 1-

warned, the declaration would be meaningless. p p e, he

T~e De,legate of Kenya expressed his concern at th
ernphasis which the Conference had given to the ph . I e
o~posed to the social environment of man He ysica as
this latter aspect of the envi ,regretted that
ed in ,e environment was not adequately reflect-
th Dth~ De~laratlOn. He also regretted that the preamble to
th e ~cdaratlon made, no explicit reference to the pollution of
ap:r~:id~ of men which resulted in policies such as that of

tion m~~: ~e!~~a~:I~:a~a:~s~~, wh~le 7cboglll~mg the contribu-
of th D I . ma ID e a orating the new text
ed e e~ aration, also appreciated the attitude of the develop
. countne~, which had accepted the changes that had b -
introduced In the earlier draft. een

, Ac~ording to the delegation of the Phili '
basic principles of any d I' ppmes, the threeec aration were: (a) the primacy of
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human over physical factors; (b) the needs of developing
countries and the necessity for them to have resources to cope
with additional environmental concerns; poverty was the worst
polluter; and (c) nuclear weapons and stockpiles should be
destroyed and nuclear warfare banned. The draft declaration,
in his view, did not measure upto those principles. He
reiterated that the Declaration constituted an adequate basis for
mankind's concern not only for a clean earth but for a better
life,

The representative of Sudan echoing the views of the
African group underlined the five essential elements of the
Declaration: rejection of segregation, racism, apartheid and
expansionism; rejection of colonialism and foreign dominations
having a strong adverse effect on the environment of the
oppressed; emphasis on the fact that the terms of trade in
primary produce had a direct connection with the management
of water, soil and other natural resources; emphasis on sovereign
right of every country to exploit its own natural resources; and
strong condemnation of the development, testing and use of
nuclear, biological and chemical weapons as the most destructive
of all environmental threats.

The Delegate of Thailand appreciated the tremendous
effort and constructive spirit shown in the drafting of the
Declaration. He expressed his Government's willingness to
support the Declaration.

The Delegate of South Africa, while agreeing with the
provisions of original draft, particularly appreciated the new
ideas incorporated in it regarding the need for rapid develop-
ment, protection of nature, and control of marine pollution.
He, however, expressed his country's reservation that the
Conference was not competent to include the new draft of
Principle 1 of the Declaration as that principle clearly constitut-
ed interference in the internal affairs of a member State, in
direct conflict with the Charter of the United Nations,

The Delegate of United Republic of Tanzania explained
the position of his country on Principle 21 and strongly
denounced the continued use of chemical and biological weapons
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in certain parts of the world. He was not satisfied with the
formulation contained in the draft declaration.

The Delegate of Zambia regretted that no decision could
be reached on Principle 20.

Views expressed by Latin American States

The representative of Chile stressed the great importance
of the work that would have to follow in the wake of the
Declaration. In his view, while the Declaration was satisfactory
as a first step, it, however, failed to include a number of import-
ant ideas. He was, nevertheless, prepared to approve the
Declaration so long as it was considered to be a provisional
document that might be improved in the future.

The Delegate of Peru stressed that the Declaration must
establish a clear condemnation of all weapons of mass
destruction.

The representative of Uruguay had some reservations in
respect of Principle 2. In his view, instead of safeguarding the
"representative samples" of ecosystems, it was essential to
preserve and maintain the balance and ensure the rational
exploitation of ecosystem as a whole.

Views expressed by other States

The Delegate of Canada viewed the draft as a first step
towards the development of international environmental law.
In his opinion, Principle 21 reflected the existing international
law relating to the duty of States to inform one another of the
environmental effects of their activities.

The delegation of Holy See regretted that some basic
principles such as that of "the polluter must pay", and the
concept of moral or ecological justice had not found a place in
the Declaration. While agreeing that it would be rather ideal
to think the Declaration as a fundamental document. a kind of
Magna Carta, he was ready to support the Declaration, in a
spirit of co-operation.
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The Delegate of Sweden recognised that the Working
Group had strengthened its scope. He, however, wanted a
stronger condemnation of nuclear testing and of the use of
means of mass destruction. The delegate attached decisive
importance to the general principle that States should accept
responsibility for damage caused beyond their jurisdiction and
to the vital relationship between environmental protection and
the economic development process. He proposed an amend-
ment to the first sentence of paragraph 5 of the Preamble, deal-
ing with population. The amendment read as follows:

"The natural growth of population continuously presents
problems on the preservation of the environment and
adequate policies and measures should be adopted, as
appropriate, to face these problems."

The Delegate of United Kingdom considered tbat certain
references to highly political matters contained in the Declar-
ation were out of place. The real task, in his view, was not to
discuss strategic issues but to look for a consensus on priorities
for action.

The representative of the United States of America sub-
mitted the following statement of interpretation on Principles 2,
12,21 and 26:

"Principle 2. The United States of America places
emphasis on the word 'representative' which, in our view,
ensures that the phrase means retention of a complete
system with all of the complex inter-relationships intact,
not a portion thereof. Moreover, the size of the sample
must be sufficient to represent the size of the whole.

Principle 12. The United States of America does not
regard the text of this principle, or any other language
contained in the Declaration, requiring it to change its aid
policies or increase the amounts thereof. The United
States of America accepts the idea that added costs in
specific national projects or activities for environmental
protection reasons should be taken into account.
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Principle 21. The United States of America considers it
obvious that nothing contained in this principle or else-
where in the Declaration. diminishes in any way the
obligation of States to prevent environmental damage or
gives rise to any right on the part of the States to take
actions in derogation of the rights of other States or of the
community of nations. The statement on the responsibility
of States for damage caused to the environment of other
States or of areas beyond the limits of national jurisdiction
is not in any way a limitation on the above obligation. but
an affirmation of existing rules concerning liability in the
event of default on the obligations.

Principle 26. The United States of America fully supports
the purpose, aspirations and ultimate goals contained in
this paragraph. We are constantly striving to meet such
goals in all relevant fora including for example SALT,
which has recently achieved such success. We regard our
commitment under this principle as identical to the treaty
obligation we have assumed in connection with the Treaty
on the Non-proliferation of Nuclear Weapons specifically
Article VI, including the requirement of 'strict and effective
international control'. We believe it obvious that agree-
ments called for in the principle must be adequately
verifiable or they will not be soundly enough based to
achieve the purposes of this principle."

The Delegate of Yugoslavia felt that the Conference and,
more specifically, the Declaration was the first step in many
international and bilateral consultations to define the respons-
ibilities of the international community. The absence of
Principle 21, however, made it fall short of the expectations of
humanity.

The results of the two weeks of intensive work at the
Conference were set out in three documents:

(i) Recommendations for an Action Plan;

(ii) A Resolution outlining a scheme for new United
Nations machinery, including an Environmental Fund
to meet the cost of new environmental activities; and
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(iii) A Declaration on the Human Environment.

The Action Plan for the Human Environment ~onsis~ed ~f
dati These recommendations besides, identi-

109 recomme~ ations. d activities, provided the
fying international progr~mmes ani . The recommend-
broad framework for envlfonmenta, action.
ations were grouped in three categories:

(a) The global environmental assessment programme
(Earthwatch);

(b) Environmental management activities; and

o t the national and(c) International measures to supp r t
international actions of assessment and manage men ,

The Conference at its plenary meeting held on, 16 :~~:
d d the recommendations to the attention 0

~Z;e;::e:~; f~r their consideration and for such action as they
might deem appropriate,

The Resolution on the establishment of a new internatio;a~
d ith t a vote It was recommen emachinery was adopte WI ou . hi would be a

I of the new mac merythat the centra organ osed of
Governing Council for Environmental program~:r~~U:ssemblY
54 members, elected every three yea~s by ~he, Ge, main

h b is of equitable geographical distribution. The
on t e aSI 'lId be to promote
functions of the Govern~ng Counci ~~vernments' provide
environmental co-operatlOn h amd?ng

t, n and co-ordination of
I r idance for t e irec 10

gen~ra po ICY gu within the United Nations system;
environmental ~ro~rammes of the Executive Director on the
review the periodic r,eports mes within the United
implementation of envlronmenta~~r~~~:rnments give adequate
Nati~ns s~stem so as btl~;~s~rfe wi~e international significance;
consideration to ?ro, 'the world's scientists can make
promote the contribution which 'the environ-

, d hange of informatIOn on
to the collection an exc , tal policies on the

, the impact of enVlfonmen
ment; revlew, h roblem of additional costs which
developing countn~s an? t e P, im lementing programmes;
those countries might incur 10 Pro ramme financed by
review and approve annually the p g
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Environment Fund and report annually to the General Assembly
through the Economic and Social Council the progress of its
work.

It was recommended that for the performance of day-to-
day work. a small Environment Secretariat would be established.
It would "serve as a focal point for environmental actions and
co-ordination within the United Nations system in such a way
as to ensure a high degree of effective management". The
Secretariat would be headed by a Executive Director, elected
by the General Assembly on the nomination of the United
Nations Secretary-General. The functions of the Secretariat
would be to give substantive support to the Council; co-ordinate
environmental programmes within the United Nations system;
advise inter-governmental bodies in the United Nations system
on environmental programme; secure the co-operation of the
world scientists; give advice on the promotion of international
co-operation; submit medium and long-range plans for United
Nation activities; bring to the attention of the Council any
matter which he deems to require consideration by it; administer
the Environment Fund; report to the Council on environment
matters and perform such other functions which the Council
might entrust.

In order to provide for additional financing for environ-
mental programmes, establishment of an Environment Fund was
also recommended. It was envisaged that Governments would
contribute on a voluntary basis. The fund would meet all or
part of the costs of new environmental activities undertaken by
the United Nations and its agencies. Organisations outside the
United Nations system could also be assisted in carrying out
programmes financed by the fund. The general procedure for
the operation of the fund would be determined by the Council.

Finally, it was recommended that, in order to provide for
the efficient co-ordination of the United Nations environmental
programmes, an Environmental Co-ordination Board, be establish-
ed under the auspices and within the framework of the
Administrative Committee on Co-ordination (the inter-Secretariat
body responsible for general co-ordination of the work of the
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United Nations agencies). The Board woul~ meet periodically
and report annually to the Governing Council.

The Conference adopted by acclamation t~e Dec~aration
as a whole, including the new Principle 26, while .no~lOg the
statements that had been made with regard to that Principle.

It referred to the General Assembly for consideration o~
the text of Principle 20 as contained in document A/Conf. 48/4.

"Relevant information must be suppli~d .by States on
activities or developments within their jurisdiction or under
their control whenever they believe, or have .reason .to
believe, that such information is needed to aVOId.the fisk
of significant adverse effects on the environment 10 areas
beyond their national jurisdiction.";

together with the following amendments:

(a) An amendment proposed by Braz~l,. calling. for the
addition of the following sentence after the existing text.

"No State is obliged to supply information .under ~on~i-
tions that, in its sound judgement may Je~pardls~ Its
national security, economic development or Its national
efforts to improve environment";

(b) An amendment proposed by AI.geria, Bur~~di,
Cameroon, Congo. Egypt, Guinea, Keny~, LIbya, ~aufltl~s,
Senegal, Sudan, United Republic of Tanzania and Zambia calltng
for the deletion of the words:

t believe that" and of the"they believe. or have reason 0

word "significant".

The Report of the Conference was finally submitted to the
General Assembly at its twenty-seventh session.



HI. EST ABLIS HMENT AND THE WORK OF
THE UNITED NATIONS ENVIRONMENT
PROGRAMME

Establishment of the V.N.E.P.

By its resol ution 2994 (XXVI[) adopted at its 2112th
plenary me.eting, the U.N. General Assembly welcomed the
success achieved by the United Nations Conference on the
Human Environment in focusing the attention of the Govern-
ments and public opinion on the need for prompt action in the
field ?f ~he human environment'. While considering the text
?f Principle 20 of the Declaration of the Conference, referred to
It by the Stockholm Conference on Human Environment the
C?eneral Assembly emphasised tbat, in the exploration, expioita-
non and dev.elo~ment of the natural resources, States must
not. produ.ce significant harmful effects in zones situated outside
their nat.lOnal jurisdiction; further, it was recognized that
~o·ope.ratlOn betwe~n States in the field of the environment,
including co-operation to~ards the implementation of Principles
21 and 22 of the Declaration of the United Nations Conference
on ~he Human ~nvironment, would be effectively achieved if
official an? public knowledge was provided of the technical
dat~ rela.tmg to the work to be carried out by the States within
~helr natlona~ jurisdictio~ witb a view to avoiding significant

arm that might Occur III the human environment of the adja-
cent areas.

~t the sam~ meeting the Assembly adopted another
resol.utlon c?ncernmg. "Institutional and financial arrangements
for. international ~nvironment co-operation." The Assembly
decl~ed to establish a "Governing Council of the United
NatIOns Environment Programme" composed of fifty-eight

1. See Resolution 2994 (XXVI!) adopted on 15 December, 1972.

2. See Resolution 2995 (XXVII) adopted on 15 December, 1972.
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members, and defined tbe functions and responsibilities of the
Governing Council. Also, the Assembly decided to set up an
Environmental Secretariat. headed by the Executive Director
of UNEP, and defined the scope of the duties of the Executive
Director. In addition, by the same resolution, the Assembly
outlined the provisions concerning the establishment and
administration of an "Environment Fund". Lastly, the Assem-
bly decided to establish an "Environment Co-ordination Board"
under the auspices and within the framework of the Admin-
istrative Committee on Co-ordination."

Another significant resolution on environmental matters
related to the decision of the General Assembly to hold a
conference - Exposition on Human Settlements. The under-
lying object of the conference was well stated in the preamble
to the resolution as follows:

"Desiring to maintain the momentum of the United
Nations Conference on the Human Environment in this
area through a conference - exposition on human settle-
ments - the preparation for which should generate a review
of policies and programmes for human settlement, national
and international, and should result in the selection and
support of a series of demonstration projects on human
settlements sponsored by individual countries and the
United Nations. "4

First Session of the UNEP

With the establishment of "Environmental Machinery"
by the General Assembly, a beginning was made towards the
process of implementation of the Stockholm recommendations.
The first session of the Governing Council of the United Nations
Environment Programme was convened in Geneva from
12 to 22 June 1973. Apart from the consideration of certain
organisational matters, such as, the adoption of rules of proce-
dure, the discussion generally centred around subjects, such as,
objectives of Environment Programme and the consequent

3. See Resolution 2997 (XXVII) adopted on 15 December 1972.
4. See Resolution 3001 (XXVII) of December 1972.
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priorities within it, the procedure to govern the operation of the
Environment Fund and the Fund Programme for 1973-74.

The Governing Council adopted a decision concerning
"Action Plan for the Human Environment: programme, develop-
ment and priorities." The decision spelt out general policy,
objectives, particular policy objectives and programme priorities
for action by UNEP. It stressed that "the quality of human
life must constitute the central concern of this programme and
that, therefore, the enhancement of the total human habitat
and the study of environmental problems having an immediate
impact on man should be given the highest priority in the
over-all programme."

. The suggested programme objectives (which were not
listed in accordance with importance or suggested priority)
were the following:

(a) General objectives

(i) To provide, through inter-disciplinary study of
natural and man-made ecological systems, improved
knowledge for an integrated and rational management
of the resources of the biosphere;

(ii) To encourage and support an integrated approach
to the planning and management of natural resources
so as to take account of environmental consequences
to achieve maximum social, economic and environ-
mental benefits;

(iii) To assist all countries, especially developing countries,
to deal with their environmental problems and to
help mobilize additional financial assistance with a
view to promoting the full participation of developing
countries in international activities for the preserva-
tion and enhancement of the environment.

(b) Particular objectives

(iv) To anticipate and prevent threats of human health
and well-being posed by contamination of food, air
or water;

131

(v) To detect and prevent serious threats to the health of
the oceans through controlling both ocean-based
and land-based sources of pollution, and to assure
the continuing vitality of marine stocks;

To improve the quality of water for human use, in
order that all persons may have access to water of
a quality compatible with requirements of human
health;

(vi)

(vii) To help governments in improving the quality of life
in rural and urban settlements;

(viii) To prevent the loss of productive soil through
erosion, salination or contamination; to arrest the
process of desertification and to restore the pro-
ductivity of desiccated soil;

(ix) To help governments in managing forest resources so
as to meet present and future needs;

(x) To anticipate natural disasters and to help govern-
ments in mitigating their consequences;

(xi) To assist governments in anticipating and in prevent-
ing adverse effects of man-induced modifications of
climate and weather;

(xii) To encourage and support the development of sources
and uses of energy which assure future levels of
energy adequate to the needs of economic and social
development, while minimizing deleterious effects on
the environment;

(xiii) To help to ensure that environmental measures taken
by industrialized countries do not have adverse effects
on international trade, especially the economic, trade
or other interests of developing countries. and to help
developing countries maximize opportunities which
may arise from them as a result of changes in
comparative advantages induced by environmental
concerns;
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(xiv) To preserve threatened species of plant and animal
life. particularly those which are important to human
life and well-being;

(xv) To help governments identify and preserve natural
and cultural areas which are significant to their
countries and which form part of the natural and
cultural heritage of all mankind' ,

(xvi) To help go.vernments take into account in develop-
. ment plannmg the relationship between population

growth, density and distribution and available
resources and environmental effects;

(xvii) To help governments increase public awareness
through better education and knowledge of environ-
mental concerns and facilitate wide participation in
and support for environmental action.

BRIEF SUMMARY OF THE GENERAL DEBATE

Generally speaking, several representatives welcomed the
re?ort prepared by the Executive Director. Many represent-
~tlves expresed their support for the general objectives laid down
1Uthe report. On the other hand, some representatives thought
that the proposed Action Plan was too general and was not
sufficiently action-oriented. Several representatives considered
the UNEP. to. be the focal point in the United Nations system
for co-ordinating all activities concerning environment. Some
representatives suggested that a careful review of existing envi-
ronmental activities within the United Nations system should be
mad~ i~ order to ensure co-ordination, fill gaps and avoid
dU'ph~atIOn. A number of representatives stressed that high
pr~o.nty should be given to the "Earthwatch" programme, com-
~nsmg .evaluation, research, monitoring and exchange of
lUform~tlOn on the state of environment. Several representatives
recognized the need to study climatic effects and weather
modifications arising from pollutants and other influences attri-
butable to human activities. Several representatives expressed
concern over the increasing pollution of tbe oceans by dumping
of wastes and other matters. Some representatives emphasised
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the importance of a global energy policy to meet the energy
CrISIS. A few others referred to the question of natural disasters
and suggested that studies should be carried out to determine
possible methods of predicting and as far as possible
mitigating the effects of catastrophies like droughts, storms,
floods and seismic phenomena. Several representatives
stressed the importance of improving the quality of life in
rural and urban settlements. Some representatives suggested
the establishment of an international fund or financial
institutions to provide capital and technical assistance for the
effective mobilization of domestic resources for housing and the
environmental improvement of human settlements. Several
representatives suggested that high priority should be given by
UNEP to the formulation of a comprehensive programme
of education and information regarding the environment.
On the question of development of international law of the
environment, the suggestion was made that the General
Assembly should be invited to consider the codification and
progressive development of environmental law and possibly
to refer the topic to the International Law Commission.

At the seventeeenth meeting on 22nd June 1973, the
Governing Council adopted its first decision laying down the
general principles which were to govern the process of the
development of the Environment Programme.

With regard to the Earthwatch Programme," the Govern-
ing Council, inter-alia decided :

"that a monitoring system should be developed first for
pollutants liable to affect weather and climate. and persis-
tent and widely distributed substances liable to accumulate
in living organisms and move through ecological systems,
particularly along path-ways leading to man; and that
internationally agreed upon 'Primary Protection Standards,

S. During the Stockholm Conference, it was decided that "Earthwatch"
would be one of the three major components of the United Nations
Environment Programme, the other two being management of teh
environment, and "supporting activities."
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should be developed as a basis for assessing the significance
of pollution levels for human health."

As a first step in making arrangements for improving
access to environmental information and data necessary to
monitor and manage environmental resources and their use, the
Governing Council authorised the Executive Director to initiate
the Pilot Phase of the International Referral System drawing
upon the expertise of both developed and developing countries
and of international organisations concerned.'

Decision 2 (I) provided for the general procedures govern-
ing the operations of the Fund of the United Nations
Environment Programme. Article VII clearly laid down that
the Executive Director would have overall responsibility for the
operations of the Fund, including direct responsibility and
accountability to the Governing Council for the management and
implementation of the Fund Programme in all its aspects.

Lastly, the Executive Director was requested to take note
of the action taken in pursuance of the General Assembly reso-
lutions 2998 (XXVII), 2999 (XXVII) and 3001 (XXVII) dealing
with the problem of human settlements, particularly for the
preparation of the proposed "United Nations Conference-
Exposition on Human Settlements.':"

The Report of the Governing Council was first submitted to
the Economic and Social Council and subsequently to the
General Assembly at its twenty-eighth session. The Assembly
adopted the following resolutions on various environmental
problems:

(i) 3128 (XXVIII) : Conference - Exposition on Human
Settlements;

(ii) 3129 (XXVIII) : Co-operation in the field of the
Environment concerning natural
resources shared by two or more
States;

6. See Decision 1 (I), Para 26.
7. See Decision I (I), Para 30.
8. Decision 4(1}.
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(iii) 3130 (XXVIII) Criteria governing multilateral finan-
cing of housing and human settle-
ments;

(iv) 3131 (XXVIII) : Report of the Governing Council of
the United Nation Environment
Programme;

(v) 3132 (XXVIII) : Environment Fund;

(vi) 3133 (XXVIII) : Protection of the marine environ-
ment.

By resolution 3133 (XXVIII), the General.AssemblY ur~ed
the Governing Council of the UNEP to consider and decide
upon making a detailed survey of the living marine r~sour.ces of
the world's seas and oceans threatened with depletion, in co-
operation with the Food and Agriculture Organisation of the
United Nations.

In conformity with Decision 1(1) of the Governing Co~ncil,
an Inter-Agency Working Group on Monitoring was established
to prepare a report as a background paper f~r ~iscussion at the
1974 Inter-governmental Meeting on Monitoring of Poll~ta~t
Levels." The Meeting was held at UNEP headquarters, Nairobi,
from 11 to 20 February 1974. The meeting recommended a
set of objectives and principles, programme goals and general
guidelines.P

Programme goals provided the focus for a global environ-
mental monitoring system covering:

(a) An expanded human health working system;

(b) An assessment of global atmospheric pollution and
its impact on climate;

9. The members of the Working Group included representatives of
WHO, WMO, UNESCO/lHD,lOC, FAO, IMCO, IAEA and UNEP.
For the Report of the Working Group see Document UNEP/IG. 1/2
of 15 November 1973.

10. See Document UNEP/GC/24 or UNEP/IG. 1/4,21 February 1974.



136

(c) An assessment of the extent and distribution of
containments in biological systems, particularly food
chains;

(d) An ~ssessment of critical environmental problems
relating to agriculture and land and water use',

(e) An assessment of the response of terrestrial ecosystems
to pressures exerted on the environment· ,

(f) ~n assessment of the state of Ocean pollution and its
Impact on marine ecosystems:

(g) An. improved international system allowing the moni-
toring of th~ factors necessary for the understanding
and forecasting of disasters and the implementation of
an efficient warning system.

~n~ther meeting of experts serving in their individual
~paclty ut nominated by Governments was held from 4 to 6

arch .1974 to discuss the status and possible future of an
International Referral System 11 Th .. . e experts emphasised the
lIDportance. o~ the IRS as the basic information exchange element
on the specialised management functions of the UNEP It
str~ss~d tha~ the successful implementation of acti~n in :as
pnority subject areas of the U EP d d d . he. epen e on the efficient
operation of JR~ ~~tivities in particular and of these specialised
management facilities as a whole.P

Second Session of the UNEP

ti Th~ se~ond session of the Governing Council of the United
t a2~ons nvironment Programme was held in Nairobi from 11
o tt Ma~ch I.974 .. Aft~r the consideration of the organisational

ma ers, t e discussion 10 the Governing Council centred around
the programme activities of the U EP.

11. The International Referral System (IRS) ..
project of the UNEP . r . . was instituted as a pilot

In conrormity with the deci . fi
of the Governing Council. sions at rst session

12. See Document UNEP/GC/25, 11 March, 1974.
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In his speech at the opening meeting on 11 March 1974,
the Executive Director described the progress made in the
UNEP's programme activities since the first session. He felt
that it would not be feasible to work out a comprehensive
programme covering the whole broad range of priority areas as
outlined in the first session's report of the UNEP. He, therefore,
urged the Governing Council to suggest a relatively small list of
priority areas in which the UNEP could concentrate its activities.
He proposed for consideration such specific activities as:

(a) Development and dissemination of environmentally
sound technologies, with special emphasis on water
treatment, waste disposal and re-cycling, building
technologies, as well as environmentally sound
techniques for pest control;

(b) Measures for preventing loss of soil through deserti-
fication. erosion and salination, and for restoring the
productivity of marginal lands;

(c) Investigation of and support for pilot projects
exemplifying alternative patterns of development
which are environmentally sound - e.g. "eco-develop-

ment;"

(d) Measures for preserving the marine environment,
with special emphasis on monitoring and control of
land-based sources of ocean pollution particularly
river discharges;

(e) Measures for the conservation of genetic resources
of plant and animal life as well as mirco organisms
which are important to the well-being of man;

(f) Training and technical assistance particularly focused
on helping Governments of developing countries
to establish national environmental policies and
machinery for integrating environmental considera-
tions into their national development plans and pro-
grammes as well as helping them to participate in
and derive full benefits from Earthwatcb;
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(g) Support for the development of '
education d di , , environmental
ti a,n issemmation of environment informa-
inte: to vanous sectors of the public with particular
ID erest and needs;

(h) ,Imple~entation of the first phase of Earthwatch
~n:!u~~~ t~e gl~bal environmental monitoring syste~

n ernational Referral System;

(i) Assessment to provide guidance fo d " ,in certain k ' reCISIOn making
M di ey ecological regions such as the
, la iterranean sea, the Caribbean sea South Pacifi
ISand regions to' I ' ' I cAfri S' r pica rain forest regions of central

rea or outh Ameri d ari
E

' ca an and areas of the Middle
ast, ASia and! or Africa,

Other Subjects to which the Executiatt ti ' rve Director drew
en Ion included following:

-the possible need for intern '
resp~ct ~f activities which c:~~:~~:~r~~gements in
modification of the climate' significant,

-:~;a~~~Ogr:~ion o~ the new rules for international law
e environment;

+-the environmental' li '
patterns of energy plmPdlca~lOns of various alternative

ro uction and use,

A brief summary of the ensuin d '
Council is set out belo d ' g ebate in the Governing

w un er different headings:

(i) Human settlements and babitat:

A large number of del '
the total human settlemen~:atIons stressed the need fo~ making
adaptable to the urgent p bl programme more effective and
felt that uncontrolled b ro deve of today, It was generally

, ur an evelopment c Id h
socio-economic consequences It ou ave serious
tions of the inhabitants n would make the living condi-
ible damage to the e ,ex remely difficult and cause irrevers-

h
nvironment Some d I tit at the UNEP Progra d'd' e ega Ions pointed out
mme I not place sufficient emphasis on
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rural settlements development, It was urged that UNEP should
examine the factors influencing rural-to-urban migration and
remedy the imbalances that cause this dramatic exodus,

In relation to human settlements technology, the greatest
emphasis was placed on environmentally sound building design,
low-cost and self-aid schemes, innovative and environmentally
sound methods of waste disposal, and supply of pure and quality

water,

It was stressed that UNEP should consider human
settlements problems from a geographical and regional stand-
point, since the differences in temperate and tropical zones were
such that a global approach would have less impact.

(ii) Human health and well-being:

Several delegates expressed concern about endemic
diseases. which were caused mainly by sectors with a water-
borne phase, They called for concerted efforts to develop
programmes for the eradication of those diseases,

There was general agreement on the importance of the
WHO Programme for the development of environmental health
criteria and standards, including toxicological and epidemiologi-
cal research and the identification of new and potential
pollutants, It was urged that WHO and F AO should give high
priority to their programmes on the establishment of food

standards,

Many delegates urged the early establishment of an
international register network of potentially toxic chemicals and
supported the idea of convening an expert group to explore the
feasibility of such a register.

With regard to the environmental effects of agricultural
chemicals, several delegations stressed the need for the develop-
ment of an integrated programme of the pest control. It was
recognised that the problem was not lack of knowledge, but
rather lack of transfer of existing knowledge to the developing
countries which needed it, The suggestion was made to
initiate pilot projects by groups of countries for testing new
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methods of pest control b n .
providing training in the a Yj' o~-chemIcal techniques and for

pp rcanon of those methods

(iii) Land, water and desertification .

. It. was suggested that UN
mult.I-dIsciplinary approach to ;tP sh.ould adopt a global and
the mteraction of the h .u~ymg ecosystems, analysing

. c aractenstIc hvsi .socJO-economic factors in a . p .ysical, biological and
that UNEP should co- d~Iven ecological region. It was felt
Specialised Agencies s ich mate and collaborate fully with
activities relating to a'rid u:nd as "?N~SCO and FAa, in their
It was suggested that UNEPse~I-and lands and other biotopes.
Man and Biosphere (MAB) ; ould closely associate with the
projects relating grazing la d rdo~ra.m~e of UNESCO in its

n an irnganon.

Attention was drawn to t .
activities and climatic ch he relative impact of human
of desertification It w anges on ecosystems and on the process
f II . as stressed that cli l' e.u y taken into account in I' ima IC ractors should be
semi-arid lands. p annmg the development of arid and

It was felt that since a reat d
pro~ress on water quality, ;oth w~al. of work ,:as already in
Nations family UNEP' I ithin and outside the United
ordination. H~wever, t~i:os~ S~~Uld better be confined to co-
a more active and jnnovativ~uas not prevent U~E~ in playing
matters of water quality. well as co-ordmatmg role in

(iv) Trade, economics t b, ec nology and transfer of tecbnology

It was stressed that the cost .
measures in developed co tri of envIronmental protection
developing countries Sun nels should not be passed on to
. . evera del .Important role UNEP egations emphasised the

could play . hi
system in relation to ec . WIt in the United Nations
transfer, eco-development ~~~mItch matters, technology and its

o er related fields.

. . It. was pointed out that an
discrimlnatory environme t I Y attempt to impose newn a standards 0 d .
was not acceptable Th d n evelopmg countries. . e nee for th d fi . . •
with respect to enviro ~ eDItIOn of standards

nmental consIderation was expressly
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recognised. However, it was pointed out that while product
standards might be internationally agreed upon, environmental
standards could be established on a regional or climatic basis,
and countries should be free to implement them.

(v) Oceans

Several delegations urged the need for UNEP to co-
ordinate the activities of the numerous agencies concerned with
the marine environment. It was felt that UNEP should con-
centrate on the protection of the marine environment, and
should be extremely selective in its choice of programmes. in
order to avoid duplication. There was a general view that
monitoring of the marine environment was an essential compo-
nent of the programme of work in this particular area. Some
delegates referred in particular to the monitoring of persistent
toxic pesticides. Some delegates stressed the need for more
assessments on a global basis concerning the state of the oceans
and suggested for a comprehensive oceanic research programme
covering physical processes occurring in the oceans and the
effects of marine pollution on living marine organisms.
Reference was also made to study ocean dynamics as a factor in
pollution transport. Some considered that the programme
should include a study of behaviour of pollutants in warm

waters.

There was general consensus that regional agreements or
conventions for the protection from pollution of specific bodies
of water, such as the Mediterranean, the Persian Gulf, the
Caribbean, the South Pacific and the Malacca Straits, constitut-
ed an effective means for the control of marine pollution as weJl
as the conservation of living resources in these areas. It was
therefore stressed that UNEP should encourage and support the
preparation of such conventions.

In relation to the control of land-based sources of marine
pollution, emphasis was laid on the need to take account of the
input of pollutants discharged from the land, rivers and
estuaries. Some delegates advocated maintenance of a registry

of clean rivers.
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Many representatives pointed out that a number of
conventions concluded for the protection of the marine environ-
ment had not yet come into force because of delays in their
acceptance by States. It was felt that UNEP should urge
Governments to hasten that step.

Several delegates urged the Governments to exert more
control over the demand for endangered species and their
products. Some delegates felt that financial compensation could
be a means of reducing their trade. A few others thought that
research should be undertaken to develop artificial products
which could replace animal products deriving from those groups
of animals.

Several delegates stressed the importance of marine
national parks, where studies of marine habitats could be
encouraged for the conservation of marine ecosystems. The
data on marine pollution collected from these parks might serve
as a background for the establishment of marine parks in other
parts of the world.

Many delegates emphasised the need for the States to
accept. as soon as possible, the Convention on the Protection of
the World Cultural and Natural Heritage. It was felt that
UNEP might work out, in co- operation with UNESCO, ways of
promoting acceleration of the process of acceptance of this
Convention.

(vi) Energy

The general view was that in order to avoid duplication of
effort, the UNEP's action programme in the field of energy
should be of limited scope. Accordingly, it was felt that UNEP
should concentrate only on the environmental aspects of energy
covering two distinct but inter-related components: (I) the
environmental impact of the generation and use of energy, and
(2) the availability of energy, with emphasis on the potential of
alternative sources such as solar energy, wind, geothermal energy
and gas production from agricultural and other organic waste-
sources which might be relatively non-polluting in character.
Some delegates singled out atomic energy as a great potential
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source for the fulfilment of future energy needs. In their view,
the expertise of International Atomic Energy Agency could be
most useful in preparation of such programmes.

At the conclusion of the general debate, the Governing
Council adopted several decisions concerning its programme
policy and fund programme.

By its Decision 5 (II) the Governing Council approved the
programmatic approach as outlined by the Executive Director.
The Governing Council authorised the Executive Director to
design, develop and begin to implement the global Environ-
mental Monitoring System for monitoring priority pollutants. IS

It decided that the UNEP, in co-operation with the United •
Nations Scientific Committee on the Effects of Atomic Radiation
and other relevant bodies of the United Nations System, should
assign high priority in global Environmental Monitoring System
to the monitoring of radio-nuclides resulting from nuclear tests.l!

Without going into details of the other decisions which
mainly deal with the organisational matters, it may be stated
that the second session of the UNEP made some real progress.
The broad and rather ambitious framework of programme
activities planned in the first session were narrowed down
considerably keeping in view the resources of the UNEP.

13. Decision 8(1I), Para 2.
14. Decision 9(1I), Para 3.



(IV) DEVELOPMENT OF INTERNATIONAL
LA W OF HUMAN ENVIRONMENT

Consideration by the International Law Commission

One of the relatively recent additions to the list of "moving
frontiers of international law" is the law relating to the human
environment. The "Survey of International Law", a document
prepared by the U. N. Secretary-General to review the Inter-
national Law Commission's long-term programme of work-, has
not excluded the possibility that the International Law Com-
mission under its programme of work might be able to take up
the topic of environmental law. In Chapter XIII, on the Law
relating to the Environment, the following is stated:

"In the case of the law relating to the preservation of the
environment the 'law' as such. regarded as a distinct
segment of international law, is relatively less developed."2
Further, "(It) is understood that the task confronting the
international community entails the development of essen-
tially new law, on what may eventually prove to be a
considerable scale, and not merely the codification of the
existing legal rules and practices. It is difficult at this
stage to say what form the arrangements to be made will
take and whether the relationship between the component
parts will be such as to result in a coherent body of law,
or whether the eventual solution will be a series of piece-
meal agreements, without any underlying pattern or system,
nor it is possible to define, in exhaustive terms, all the
areas and aspects which may need to be borne in mind
in devising the legal instruments in question."?

I. See Document A/CN.4/245.

2. Ibid, Page 173.

3. Ibid, Page 174.
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During the twenty-fifth session of the International Law
Commission, some members of the Commission singled out the
topic of the development of environment law and made few
preliminary remarks.

Mr. Hambro thought that "problems the world had to
face in regard to protection of the human environment were
likely to prove much more important in the future than other
matters now in the forefront of international relations. On the
protection of the environment, as on outer space, however, new
law was being made all the time and it would be dangerous to
try to freeze the development of the law.'"

Mr. Reuter felt that "the Commission should not deli-
berately reject topics which were of unduly pressing concern,
such as human rights, the environment, outer space and the
sea-bed."! However, since "the General Assembly and the
Security Council had seen fit to entrust them to other organs .....
it would be unseemly for the Commission to propose that it
should deal with them.!"

Mr. Jorge Castaneda was of the view that "the question of
the environment could lend itself to useful action by the Com-
mission."? In his view "the main difficulty arose from the
diversity of sources and forms of pollution.t" However, he
thought that "the Commission might well endeavour to identify
five or six legal principles on the protection of the environ-
ment."? He suggested that the Commission should recommend
to the General Assembly the inclusion of four new topics in its
long-term programme of work: first, the treatment of aliens;
secondly, principles of law relating to the environment; thirdly,
State responsibility for lawful acts; and fourthly, the law of the
non-navigational uses of international water-courses.'?

4. 1233rd Meeting, Year Book of the International Law Commission,
1973, Vol. I Summary Records. Page 160.

S. Ibid, Page 161.
6. Ibid.
7. 1234th Meeting, Page 165.
8. Ibid.
9. Ibid.

10. Ibid.
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Mr. Calle Y-Calle stressed that the Declaration adopted
by the United Nations Conference on the Human Environment
at Stockholm in 1972 should be translated into legal rules
determining the rights and duties of States in that field. He
endorsed the suggestion of Mr. Castaneda that the General
Assembly should be invited to consider the codification and
progressive development of environmental law and possibly to
refer the topic to the International Law Commission."

Mr. Martinez Moreno observed that the law relating to the
environment was a suitable topic for inclusion in the Com-
mission's programme. In his view, "the practical and political
aspects of the topic justified its consideration by the Com-
mssion."12 . He recognised that, "it was true that the topic
presented many technical problems, but they could be rendered
more manageable by dealing with only one or two aspects of
that very complicated branch of law to begin with. "13

Consideration by tbe United Nations Environment Programme

At its first session, the United Nations Environment
Programme could not pay specific attention to the legal problems
concerning human environment. However, at the second session,
the Executive Director drew the attention of the Governing
Council to this aspect of the problem. During the course of the
general debate in the Governing Council several delegations
endorsed the proposition of the Executive Director that the
progressive development of international environmental law
should be of priority concern for UNEP.

Several representatives suggested that one of UNEP's main
concern should be the preparation of an environmental code of
conduct, or of a charter for the environment. This could be
initiated by a comprehensive codification of minimum environ-
mental standards, which would then serve as the basis of a new
code of environmental ethics, leading eventually to a compre-
hensive codification of a new body of international environmental

11. 1235th Meeting, Page 169.
12. 1236th Meeting, Page 175.
13. Ibid.
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law. It was, however, recognised that the elaboration of an
international environmental law would not be an easy task, since
it required a level of knowledge and experience that was still
non-existent in most of the areas of environmental co-operation.

In late 1973, the Executive Director convened a meeting
of a group of international jurists with particular interest in
environmental problems. The general discussion in the group
centred around the following topics:

(i) International responsibility of States for environmental
protection;

(ii) Liability and compensation for damage to the
environment;

(iii) Maritime and land-based activities adversely affecting
the marine environment;

(iv) Weather modification;

(v) Access of foreign States or persons to domestic
procedures;

(vi) Method of dissemination of information between in-
terested parties in regard to national regulatory
activities having an internationally significant environ-
mental impact.

The Executive Director has planned to submit to the
Governing Council at its third session concrete proposals in this
respect.

In view of this still unclear picture, any discussion on the
development of environmental law would necessarily have to be
confined to the evaluation of legal principles incorporated in the
Stockholm Declaration on the Human Environment. The
Declaration which is set out in the form of Principles contains a
wealth of material to guide the development of environmental
law. The rights and duties of States contemplated in the
Principles of the Stockholm Declaration could provide a good
framework for the emerging international environment law. An
analysis of some of the relevant Principles it set out below:
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Principle I - While recapitulating the universally recog-
nised rights of freedom and equality, adds the third "fundamental
tight. .•... (to) adequate conditions of life, in an environment of
a quality that permits a life of dignity and well-being."!' The
insertion of the right to "healthy environment" in the body text
of the Declaration in the very first principle, imparts added
significance to this right. However, the ambit of right is subject
to a co-relating duty to protect and improve the environment
not only for the future generations, but for the present one as
well.

Principles 2 and 3 recognise the responsibility deemed to be
delegated to the States to husband their natural resources with
care and caution.

Principle 4 makes a special reference to the responsibility
for the preservation of the heritage of wild life and other
endangered animal species. It is the duty of the States to ensure
the establishment and support of a programme of action,
including enactment of legislation to protect forestry and animals
of rare species. There are only a few international agreements
to protect wild life and other endangered species. The first
significant international agreement on these subjects dates back
to 1935 when the African Convention relating to the Preserva-
tion of Flora and Fauna in their Natural State prohibited
hunting and harassment of wild life. In 1942 Pan-American
Union concluded a Convention on "Nature Protection and Wild
life Preservation in the Western Hemisphere."

After nearly ten years of preparatory work, the Interna-
tional Union for the Conservation of Nature and Natural
Resources convened an international conference at Washington
from February 12 to March 2, 1973. The Conference adopted

14. Article 25(1) of the Universal Declaration of Human Rights stipulates
that "each person has a fundamental right to healthful environment".
Similarly Article 11(1) of the International Convention of Economic,
Social and Cultural Rights (adopted by G.A. on December 16, 1966)
provides for "the rlght of everyone to an adequate standard of living
for himself and his family, including adequate food, clothing and
housing, and to the continuous improvement of living conditions."
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a Convention on International Trade in Endangered Species of
Wild Fauna and Flora. Endangered species are divided into
three categories: Species whose survival is in a critical state
(Appendix 1); potentially endangered species (Appendix II); and
species which a contracting State has protected in its own
territory and for controlling its trade the state requires interna-
tional assistance (Appendix III). Trade. in species of first
category is provided only in exceptional circumstances. The
prior grant of import and export, and, where relevant, re-export,
permit is necessary. Article III of the Convention contains
other details in this regard. Trade restrictions for the second
category of species are less stringent. However, it is the
duty of the national authorities of exporting State to see that
"the export of specimens of any such species should be limited
in order to maintain that species throughout its range at a level
consistent with its role in the eco-systems in which it occurs and
well above the level at which that species might become eligible
for inclusion in Appendix I." In the case of species of third
category, trade is permissible subject to conditions similar to, but
less restrictive than, those laid down for the second category of
species.

Article VII of the Convention lays down a number of
exemptions and other provisions relating to trade, which include:
travelling circuses, the artificial propagation and breeding in
captivity of species, loans of species between scientific bodies,
and specimens that are personal or household effects.

The Convention obliges the signatories to maintain records
of their trade in the species regulated by the Convention. It is
their duty to take measures to enforce the provisions of the
Convention, including measures to penalise trade in and possess-
ion of specimens in violation of the provisions of the Conven-
tion. The Convention contemplates establishment of a secretariat
within the framework of the United Nations Environmental
Programme (UNEP). The contracting parties would make
periodic reports on their implementation and enforcement of the
Convention to that secretariat.

In November, 1973, five States bordering the Arctic-
Canada, Denmark, Norway, U.S.S.R. and U.S.A. signed an
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Agre~"!ent on the Conservation of Polar Bears. The Agreement
prohibits the hunting. killing and capturing of polar bears.
However. certain exceptions are made in favour of Eskimos
who may continue their hunt, provided they use traditional
methods. The use of aircraft and large motorised vessels for
hunting polar bears is specially prohibited. Furthermore
~ignatories to the Agreement are obliged to prohibit any trade
In polar bears or the products of polar bears which have been
tak~n contrary to the provisions of the Agreement. The signa-
tones agree to undertake appropriate action to protect the
eco-system of which polar bears are a part in accordance with
sound conservation practices. They agree to co-ordinate and
exchange their researeh on polar bears and to hold consultations
for further protection measures.

At its seventeenth session, on November 16, 1972, the
UNESCO General Conference adopted a Convention for the
pro~ection of the World Culture and Natural Heritage. The
basic theme of the Convention is that the cultural and natural
heritage is the common heritage of the whole mankind. The
"cultural heritage" to be protected includes monuments build-
ings, sculptures, paintings and structures and sites which are of
archaeological importance. The "natural heritage" includes
p~ysi~al and biological formations of outstanding aesthetics or
SCIentific value, the habitats of threatened species of animals and
~lants, and sites outstanding for their natural beauty or scientific
Impor~ance.. Stat~s are supposed to identify any object or pro-
p~rty In t~elr terntory which falls under the protected categories
stipulated m.the Con.v~ntio~. It is their duty to take necessary
legal, financial, administrative and scientific measures to protect
these objects.

Article 8 of the Convention envisages establishment of a
World Heritage Committee. The functions of the Committee
w~u.ld incl~de, preparations of a "World Heritage List" com-
pnsmg a list of objects of outstanding universal value and a
"list of World Heritage in Danger" consisting of those objects
for the conservation of which major operations are necessary
and for which assistance has been requested under this
Convention.
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Article 15 provides the basis for the establishment of a
"World Heritage Fund". The Fund would be raised from
voluntary or compulsory contributions from the contracting
States. The World Heritage Committee will decide for what
purpose the Fund is to be used.

Principle 5 lends support to the idea of utilization of non-
renewable resources for the benefit of the whole mankind. To
quote Professor Sohn: " ... the idea of sharing of benefits by all
mankind provides a link between the Stockholm Declaration
and other United Nations Declarations which with increasing
frequency put stress on the new social character of international
law, which no longer protects the lucky few, but instead pro-
vides for more distributive justice.l"! More specifically he said,
"while the sea-bed declaration was limited to the resources of
the sea-bed, the Stockholm Declaration applies the principle of
equitable sharing more boldly to all non-renewable resources,
wherever they may be situated."

Since the discharge of toxic substances, or of other sub-
stances in excessive quantity poses great danger to the eco-system,
Principle 6 obligates the States to take all practical steps to
prevent any serious damage to the eco-system.

Principle 7 is a specific application of Principle 6 in the
sense that the obligation of the States contemplated in Principle
7 is only concerned with the marine environment. Principle 7
stipulates that States should take all possible steps to prevent
pollution of the seas by substances that are liable to create
hazards to human health, to harm living resources and marine
life, to damage amenities or to interfere with other legitimate
uses of the sea.

Principle 7 does not stipulate any new obligation. Many
States have taken steps to prevent the pollution of the marine
environment. However, these steps are either un-coordinated or

15. See his Article "The Stockholm Declaration on the Human Environ-
ment," Harvard Journal of International Law, Vol. 14 Number 2,
page 461.

16. Ibid.
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ineffective. The magnitude of the problem has increased to such
an extent that unless immediate steps are taken the problem may
become uncontrollable.

The existing framework of the law relating to prevention
of marine pollution provides a good basis for a discussion of the
obligations of the State envisaged in Principle 7 of the Stockholm
Declaration 17 The historic' Declaration of Principles Governing
the Sea-bed and the Ocean floor, and the SUb-soil thereof,
beyond the limits of National Jurisdiction'lS could be a start-
ing point for the discussion. Regarding protection of the
marine environment, the Declaration states that:

"With respect to activities in the area and acting in con-
formity with the international regime to be established, States
shall take appropriate measures for and shall co-operate in the
adoption and implementation of international rules, standards
and procedures, for inter-alia:

(a) The prevention of pollution and contamination, and
other hazards to the marine environment, including
the coastline, and of interference with the ecological
balance of the marine environment;

(b) The protection and conservation of the natural
resources of the area and prevention of damage to the
flora and fauna of the marine environment.

The Declaration, thus, did not give any definition of the
term 'marine pollution'. It laid down the guidelines of the basic
obligations of the States. However, a widely accepted definition
of marine pollution is given by the United Nations Group of
Experts on the Scientific Aspects of Marine Pollution
(GESAMP). Marine pollution, according to this definition, is

17. There are numerous international conventions and agreements which
deal with the regulation of marine environment. However, the dis-
cussions have provided only a broad survey of those international
agreements and conventions which touch upon the problem of pollu-
tion in one or another form.

18. See General Assembly Resolution 2749(XXV) adopted on
17 December, 1970.
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"the introduction by man, directly or indir~ctly, ?f substan~es
or energy into the marine environment (mcl~d.lllg estuaries)
resulting in such deleterious effects as harm .to hVl~~ .res?urces,
hazards to human health, hindrance to manne activiues includ-
ing, fishing, impairment of quality or use of sea-.,",:ater, and
reduction of amenities." Commenting on this. ~efin.ltIO.n,.James
Barros and Johnston observe, " ..... t~is de~mtl?n ?S limited to
pollution by man, but it is sufficiently inclusive, ID Its r~ference
to causes, to embrace thermal pollution arising from ~he increase
in temperature caused by hydro-electric works. It IS also suffi-
ciently inclusive, in its reference to effects, to embrace pollution

. f . . " Itresulting in the "reductIOn 0 amenities .

Another relevant definition is of the phrase "hazard~us
polluting substances." Article 1 of the 1972 U.S. - Canadian
Agreement on Great Lakes Water Quality defines these su.b-
stances "as any element or compound identified by the p~r~les
which, when discharged in any quantity into or .uPo? receiving
waters or adjoining shorelines, present an imminent and

. I h It". "20substantial danger to public hea t or we rare.

The four international conventions on the law of the sea,
adopted by the 1958 United Nations Conference on t~e Law of
the Sea contain certain provisions relevant to the subject under
consideration.

Article 24 of the Convention on High Seas obliges States
to "draw up regulations to prevent pollution of th~ seas by the
discharge of oil from ships or pipelines or re~u1tlllg fr?~, the
exploitation and exploration of the sea-bed and Its sub-SOIL

Article 24 of the Convention on the Territorial Sea and the
Contiguous Zone accords States the right to ex~rcise preventive
or protective control for the infringement of their customs, fiscal,

19. See James Barrows and Douglas M. Johnston. The international Law
of Pollution, 1974, page 6.

20. At it is elaborated, "Public health or welfare" encompasses ~11~aetors
affecting the health and welfare of man includin~ but not limited to
human health and the conservation and protee.Hon of fish, shel1-fis~,
wild life, public and private property, shorehnes and beaches, Ibid.
pp 6-7.
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immigration or sanitary regulations within their territory or
territorial sea. However. this right would not extend beyond
twelve miles from the baseline from which the breadth of the
territorial sea is measured.

Article 6 of the "Convention on Fishing and Conservation
of the Living Resources of the High Seas" recognises coastal
States special interest in the maintenance of the productivity of
the living resources of the high seas, adjacent to the territorial sea.
Paragraph (2) of the same article incorporates the right of the
coastal State to take part in any system of research and regula-
tion for purposes of conservation of living resources of the high
seas in that area. even though its nationals do not carryon
fishing there.

Article 5, paragraph 1 of the Convention on the Continent-
al Shelf lays down that the exploration of the continental shelf
and the exploitation of its natural resources must not result in
any unjustifiable interference with navigation, fishing or conserva-
tion of the living resources of the sea. It also prohibits any
interference with fundamental oceanographic or other research
carried out with intention of open publication. Further, article
5(7) obligates coastal States to undertake, in safety zones estab-
lished around devices on the shelf, 'all appropriate measures"
for the protection of the living resources of the sea from harmful
agents.

International Convention for Prevention of Pollution of tbe Sea
by Oil, 1954

In 1954, a 32-nation conference convened in London,
adopted an "International Convention for the Prevention of
Pollution of the Sea by Oil." The Convention prohibited the
discharge of persistent oils, defined as crude oil, fuel oil, heavy
diesel oil and lubricating oil, or a mixture containing 100 parts
per million of such oil, within designated areas known as
prohibited zones. The prohibited zones extended generally up
to fifty miles from land, with wider zones in specifically sensitive
areas such as the North Sea and the Atlantic Ocean. The Con-
vention made certain exceptions such as accidental discharge or
leakage or discharge necessary to save a ship or human life. It
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The Convention contains 20 articles, two protocols dealing
respectively with reports on incidents involving harmful subs-
tances and details regarding arbitration, and five annexures
containing regulations for the prevention of :

(a) pollution by oil;

(b) pollution by noxious liquid substances carried in the
bulk;

(c) pollution by harmful substances other than those
carried in bulk;

(d) pollution by sewage from ships; and

(e) pollution by garbage from ships.

(a) Pollution by oil

The Convention does not make any change in the oil dis-
charge criteria prescribed in the 1969 amendments to the 1954
Convention, except that the maximum quantity of oil which is
permitted to be discharged in a ballast voyage of new oil tankers
has been reduced from 1/15,000 to 1/30,000 of the amount of
cargo carried. However, the 1973 Convention introduces a new
concept of "specified areas", within which oil discharges have
~een completely prohibited to some minor and well defined excep-
nons. The Convention designates the Mediterranean Sea Area,
the Black Sea Area, the Baltic Sea Area, the Red Sea Area and
the 'Gulfs' Area as special areas. The Convention specifies tbat
all new and existing oil tankers and other ships will, with certain
exc.eptio~s,. be required to be fitted with appropriate equipment,
which ~dllllclude an oil discharge monitoring and control sys-
tem, oily water separating equipment or filtering system, slop
tanks, sludge tanks, piping and pumping arrangements.

(b) Control of pollution by noxious liquid substances
(Annexure II)

The Convention lays down detailed requirements for the
discharge criteria and measures for control of pollution by
noxious liquid substances carried in bulk. These substances are
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divided into four categories depending upon their hazard to
marine resources, human health, amenities and other legitimat.e
uses of the sea. The Convention prohibits any discharge of rest-
dues containing noxious substances within 12 miles from the
land. The Baltic Sea Area and the Black Sea Area are the two
special areas where any discharge of noxious liquid substances is
prohibited.

(c) Prevention of pollution by harmful substances carried
in packaged forms, or in freight containers or portable
tanks or road and rail tank wagons (Annexure III).

The Convention sets out general requirements relating to
the prevention of pollution by harmful substances carried by sea
in packaged form or in freight containers, portable tanks or r~ad
and rail tank wagons. Detailed requirements on ~ack~gI~g,
marking and labelling, documentation, stowa~e, quantIt~ .11I~ll.ta-
tions and other aspects aimed at preventing or mlmmIslllg
pollution from such substances will be formulat~~ in the future
within the framework of the International Maritime Dangerous
Goods Code or in other appropriate form.

(d) Prevention of pollution by sewage and garbage (Annex-
ures IV & V)

The Convention prohibits ships to discharge sewage within
4 miles from the nearest land unless they have in operation.an
approved treatment plant. Further, between. ~ and 12 miles
from land, sewage must be comminuted and ~ls.lllfected. before
discharge. Similarly, for garbage, specific mmimum dI~ta~ces
from land have been set for the disposal of all the principal
kinds of garbage. The disposal of all plastics is prohibited.

According to Article 4 of the Convention, any violation of
the Convention such as the unlawful discharge of harmful sub-
stances or non-~ompliance with the Convention req~irements in
respect of the construction and equipment of a ship. wherever
such violation occurs will be punishable under the law of the
tlag State. Any viol~tion of the Convention withi~ the juri~dic-
tion of any party to the Convention shall be punishable either
under the law of that party or under the law of the flag Slate.



158

. Art~c1e 5 provides that, with the exception of very small
ShIPS, ships engaged on international voyages are required to
carryon board valid international certificates. Such certificates
may be accepted at foreign ports as a prima facie evidence that
the ship complies with the requirements of the Convention. If,
however. there are clear grounds for believing that the condition
of the ship or its equipment does not correspond substantially to
the. parhc~lars of the certificate, or if the ship does not carry a
vah~ certificate, the authority carrying out the inspection may
detain the ship until they satisfy themselves that the ship can
proceed to sea without presenting unreasonable threat of harm
to marine environment.

International Convention relating to Intervention on the High
Seas in cases of Oil Pollution Casualties, 1969

The Convention recognises the right of a coastal State to
take such measures on the high seas as may be necessary to pre-
vent, mitigate or eliminate danger to its coastline or related
interests fro~. pollution by oil or the threat thereof, following
upon a mantime casualty. However, such action should be
taken only when it is necessary and should be proportionate in
the light of the pollution or threat thereof, and after due consul-
tations with appropriate interests, including, in particular, the
flag State or States of the ship or ships involved, the owners of
the ships or cargoes in question and, where circumstances
permit, independent experts appointed for this purpose.

The 1969 Convention's scope was limited to casualties
involving pollution by oil only. The 1973 IMCO Conference
adopted a Protocol which extends the scope of the convention to
those substances other than oil which are either annexed to the
Protocol or which have characteristics substantially similar to
those substances.

Dumping of wastes and other matters

World-wide concern over dumping of wastes and other
matters is a relatively recent phenomenon. The 1958 Geneva
Convention on the High Seas at that time considered dumping
of only radioactive wastes as a matter of real concern. Article
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25 of the Convention accordingly stated that every State should
take measures to prevent pollution of the seas resulting from
dumping of radioactive wastes. The authors of the Convention
recognised the intricacies of any proposal providing for complete
ban of dumping of radioactive waste, hence they merely stated
the obligation of the State to co-operate with the competent
international organisations in taking measures for the prevention
of pollution of the seas or air space above, resulting from any
activities or experiments with radioactive materials.

A multilateral conference of 11 members of North-East
Atlantic Fisheries Commission and Finland was convened in Oslo
from October 19 to 22, 1971 to discuss pollution of the sea
other than by oil.21 The outcome of the conference was a "Con-
ventionfor the Prevention of Marine Pollution by Dumping from
Ships and Aircraft." The area to which the Convention is
applicable extends to the high seas and the territorial seas of the
North-East Atlantic and North Sea. The scope of the Conven-
tion covers ships and aircraft of three types:

(i) those registered in a contracting State;

(ii) those loading in the territory of a contracting State
the substances which are to be dumped; and

(iii) those ships and aircraft which are believed to be
engaged in dumping within the territorial sea of a con-
tracting State.

The Convention divides dumping into three categories.
Article 5 lists out the substances dumping of which is absolutely
prohibited. Article 6 deals with those substances which can be
dumped subject to a permit. Article 7 describes the substances
which may only be dumped with the approval of national
authorities. However, exceptions are made in the case of dumping
resulting from force majeure due to stress of weather or any other
cause where safety of human life or of a ship or aircraft is
threatened.

21. The Convention was opened for signature in Oslo on February 15,1972.
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It is tbe duty of the States parties to tbe Convention to
issue permits and approval, keep records of tbe permits and
report to tbe Commission contemplated in tbe Convention.

The otber obligations of tbe contracting parties include:

(i) co-operation in scientific research concerning pollution
and in monitoring the distribution and effects of
poll utants;

(ii) assist one another m dealing with pollution incidents
at sea;

(iii) co-operate in promoting witbin the relevant interna-
tional bodies measures to deal with pollution caused
by oil, radioactive material and other noxious
substances.

A global Convention on the Dumping of Wastes at Sea was
adopted by a conference under tbe United Nations auspices in
London on 30 October 1972. Representatives from more than:8 countries, including the major maritime nations, participated
m the conference.

The text of tbe Convention contains 22 articles. Article I
obliges tbe contracting parties to "individually and collectively
promote the effective control of all sources of pollution of the
marine environment, and pledge tbemselves especiaIIy to take all
~ractical steps to prevent the pollution of the sea by the dump-
mg of wastes and other matter tbat is liable to create hazards to
human health, to harm living resources and marine life, to
damage amenities or to interfere with other legitimate uses of
the sea".

Like the Oslo Convention, this Convention also divides
wastes into three categories. Annexure I specifies harmful
m~t.erials whose dumping is prohibited except in an emergency
artsing for the safety of human life or of vessel. Annexure II
includes materials dumping of which is permitted under a prior
special permit issued by the appropriate authority. Tbe tbird
category consists of all other wastes, dumping of which may take
place after obtaining a prior general permit.
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It is the duty of the contracting States to issue permit
after careful consideration of all the relevant factors including
the characteristics and composition of the matter, the character-
istics of the dumping site and the method of deposit. Each
contracting state would designate their appropriate authority
responsible for issuing special and general permits. Maintenance
of records of all permitted dumping is also an obligatory func-
tion. It is the duty of the contracting States to co-operate in
monitoring the conditions of the seas.

Belgium, Denmark, France, Federal Republic of Germany,
the Netherlands, Norway, Sweden and the United Kingdom have
concluded an Agreement concerning pollution of the North Sea
by oil. The contracting parties undertake to co-operate actively
to prevent the pollution of the North Sea. They have undertaken
the obligation to inform the other parties about:

(a) their national organisation for dealing with oil pollu-
tion;

(b) the competent authority responsible for receiving
reports of oil pollution and for dealing with questions
concerning measures of mutual assistance between
contracting parties;

(c) new ways in which oil pollution may be avoided and
about new effective measures to deal with oil
pollution.

Agreement between Denmark, Finland, Norway and
Sweden concerning co-operation to ensure compliance with the
regulations for preventing the pollution of the sea by oil, obliges
contracting parties to forthwith inform the competent authority
of another contracting State of the sighting of any considerable
amount of oil on the sea which may drift towards the territory
of the latter State. One contracting State would also inform the
competent authority of another contracting State of any case
where a vessel registered in the latter State has been observed
committing an offence, within the territorial or adjacent waters
of the contracting States against the regulations concerning
POllution by oi\. The contracting parties would furnish
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assistance to each other in the investigation of the offences. which
may include, inspection of the oil record book' the ships official
log-book and the engine-room log-book.

The Paris Convention for the Prevention of Marine pollu-
tion from Land-based Sources, concluded in December 1973,
obligates the twelve Western European nations to prevent and
control polIution of the North-East Atlantic from land-based
sources situated in their territories through direct discharges and
watercourses. By the terms of the Convention. the parties
undertake to enact specific regulations governing the quality of
the environment, discharges into the seas and watercourses
flowing into these seas.

Tbe Helsinki Convention on tbe Protection of the Marine
Environment of tbe Baltic Sea Area, 22 Marcb 1974

A Diplomatic Conference on the Protection of the Marine
Environment of the Baltic Sea Area was held in Helsinki from
18 to 22 March 1974. The delegates from seven Baltic States,
namely Denmark, Finland, the German Democratic Republic. the
Federal Republic of Germany. Poland Sweden and the U.S.S.R.
participated in the Conference. On 22 March, 1974, the Con-
ference adopted a "Convention on the Protection of the Marine
Environment of the Baltic Sea Area."

Article 3 of the Convention obligates the Contracting
Parties to take individually or jointly all appropriate legislative,
administrative or other relevant measures in order to prevent
and abate pollution and to protect and enhance the marine
environment of the Baltic Sea Area.

Another important obligation of the Contracting States is
stipulated in Article 6 of the Convention. It contemplates that
the Contracting Parties would take all appropriate measures to
control and minimise land-based pollution of the marine environ-
ment of the Baltic Sea Area. In particular, they VI ould take all
appropriate measures to control and strictly limit pollution by
noxious substances and materials in accordance with the provi-
sions of Annex II of the Convention.
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Article 7 of the Convention prohibits any pollution by
deliberate, negligent or accidental release of oil, harmful subs-
tances other than oil, and by the discharge of sewage and
garbage from ships.

Article 9 stipulates provisions to regulate dumping in the
Baltic Sea Area.

Article 12 envisages establishment of "the Baltic Marine
Environment Protection Commission." Article 13 defines the
duties of the Commission. Article 17 obliges the Contracting
Parties, jointly to develop and accept rules concerning
responsibility for damage resulting from acts or omissions in
contravention of the Convention, including, inter-alia, limits of
responsibility, criteria and procedures for the determination of
liability and available remedies.

Principle 21 (of the Stockholm Declaration) provides that,
in accordance with the Charter of the United Nations and the
principles of international law, States have the sovereign right to
exploit their own resources pursuant to their own environmental
policies. The co-relating duty of the States is incorporated in
the text of the same Principle. It stipulates that "(Stares have)
the responsibility to ensure that activities within their jurisdiction
or control do not cause damage to the environment of other
States or of areas beyond the limits of national jurisdiction."

Principle 22 is a coroJ1ary of Principle 21. While Principle
21 stipulates the obligation of States to control the matters within
their jurisdiction, Principle 22 broadens that obligation. Principle
22 clearly lays down that States must co-operate to develop
further the international law regarding liability and compensa-
tion for the victims of pollution and other environmental
damage caused by activities within the jurisdiction or control of
such States to areas beyond their jurisdiction.

The responsibility not to damage the environment of
other States is a universally recognised principle. However,
the international law on this issue is still in the embroynic stage
of development. The most frequently quoted award in the
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Trail Smelter Arbttration= stated that, " no state has the
right to use or permit the use of its territory in such a manner
as to cause injury by fumes in or to the territory of another or
the properties or persons therein, when the case is of serious
consequences and the injury is established by clear and con-
vincing evidence." However, as observed: "The famous Trail
Smelter decision has been interpreted in many ways. Some, for
example, have argued that it introduced the concept of strict
(or absolute) liability into international law. Some maintain
that it merely invokes the rudimentary principle of sic utere tuo.
Others have suggested that it hints at an acceptance of the
doctrine of equitable utilisation. As this decision was an arbitral
award, the controversy will never be authoritatively resolved."23

Nevertheless, "the Trail Smelter heritage has now been appro-
priate, by the international community in the Stockholm
Declaration on the Human Environment, whether the language
of the Declaration is wholly faithful to the Trail Smelter
doctrine is now academic : it has transcended it. "24

The "Helsinki Rules" adopted by the International Law
Association at its fifty-second Conference in 1966, propound "the
doctrine of equitable utilisation." It states that "each basin
State is entitled, within its territory, to a reasonable and equitable
share in the beneficial uses of the waters of an international
drainage basin." Article X, dealing with the pollution aspect
provides that, "consistent with the principle of equitable utilisa-
tion" a State

(a) must prevent any new form of water pollution or any
increase in the degree of existing water pollution in
an international drainage basin which would cause
substantial injury in the territory of a co-basin State,
and

22. The question in issue was determination of Canada's liability for the
damage done to the United States as a result of the emission of
sulphur dioxide fumes by a Smelter located in Trail (Canada).

23. See James Barros and Doughlas M. Johnston. The International
Law of Pol/ution 1974, Page 75.

24. Ibid., Page 76..
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(b) should take all reasonable measures to abate existing
water pollution in an international drainage basin
to such an extent that no substantial damage is caused
in the territory of a co-basin State.

The vast literature on the subject of radioactive contamina-
tion of human environment resulting from nuclear testing,
disposal of radioactive wastes and accidental dispersion of
radioactivity may also provide some useful guidance. However,
the most relevant treaty on the subject under consideration is
the "Treaty banning Nuclear Weapons Tests in the Atmosphere,
in Outer Space and under Water" concluded on 5 August 1963.
The objective of the Treaty is "to achieve the discontinuation of
all test explosions of nuclear weapons for all time and to
put an end to the contamination of man's environment by radio-
active substances." Each of the contracting party undertakes
the obligation: "to prohibit, to prevent, and not to carry out
any nuclear weapon test explosion, or any other nuclear
explosion, at any place under its jurisdiction or control:

in the atmosphere; beyond its limits, including outer
space; or underwater including territorial waters or
high seas; or

(a)

(b) in any other environment if such explosion causes
radioactive debris to be present outside the territorial
limits of the State under whose jurisdiction or control
such explosion is conducted."

Several multilateral conventions deal specifically with the
problem of determination of liability for damages. The follow-
ing part of the discussion includes a survey of these conventions.
The survey covers the developments in the field of:

(i) Civil Aviation;

(ii) Maritime Activities;

(iii) Space Activities; and

(iv) Nuclear Activities.
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(i) Civil Aviation:

Convention on Damage caused by Foreign Aircraft to Third
Parties on the Surface, concluded at Rome in October 1952

Article 1 of the Convention provides:

"Any person who suffers damage on the surface shall upon
proof only that the damage was caused by an aircraft
in flight or by any person or things falling therefrom be
entitled to compensation."

Article 2 channelizes responsibility upon the operator of
the aircraft, i.e. the one who utilizes the aircraft, or authorises
his servants or agents to use the aircraft. Article II limits the
operator's liability in accordance with the weight of the aircraft.
Further, Article 5 Jays down certain exceptions. It states that
"any person who would otherwise be liable under the provisions
of this Convention shall not be liable if the damage is the direct
consequence of armed conflict or civil disturbance, or if such
person has been deprived of the use of the aircraft by an act of
public authority." Finally, Article 26 provides that operators
of military, customs or police aircraft would not come within the
purview of the Convention.

(ii) Maritime Activities:

International Convention on Civil Liability for Oil PoJlution
Damage, 1969

Under this Convention, liability for oil pollution damage
is placed on the owner of the ship transporting tbe oil. Although
the ship-owner's liability is strict, he is relieved of the liability if
he can prove that the escape of oil was due to one of the excep-
tional causes listed in the Convention. The liability of the
shipowner is limited in respect of each incident. The Convention
contains provisions to determine the jurisdiction of courts to
deal with cases where pollution damage occurs in more than one
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State. The Convention obliges shipowners of contracting Stat~s
to carry insurance or other acceptable guarantee to cover their
liability under the Convention.

International Convention on the Establishment of an International
Fund for Compensation for Oil pollution Damage, 1971

The 1969 Liability Convention was inadequate for two
reasons: (i) the regime established was based on the strict
liability of the shipowner for the damage which he cou~~ not
foresee thus making a clear departure from the tradItIonal
maritime law on liability; and (ii) system of liability limitation
as contemplated in the Convention was inadequate to meet cases
of oil pollution damage involving large oil carrying ships and
tankers. In order to remedy this situation, IMCO convened
another international conference in Brussels from ovember 29
to December 18, 1971. The conference adopted a Convention
supplementary to the 1969 Convention. Unde~ the 1971 Con-
vention an International Oil Pollution Fund IS established to
ensure adequate compensation for victims of pollutio.n damage
who are unable to obtain any or adequate compensation under
the 1969 Convention. It will also provide some relief to ship-
owners in respect of part of additional financial burden im?ose~
on them by the 1969 Convention. Under th~ Co~ventlon,. a
shipowner can claim compensation ~nly when ~IS. ship comphes
with certain international conventions establishing safety and
anti-pollution standards. In certain circumstances, it may also
apply to the guarantor or insurer of the shipowner. However,
the Convention would not protect any claim where the damage
results from the wilful misconduct of the owner.

The contracting parties recognise the legal personality of
the Fund. For the administration of the Fund, the Convention
envisages establishment of three bodies - an Assem~ly, an
Executive Committee and a Secretariat headed by a Director.
The source of income of the Fund will be the initial and annual
contributions from companies importing oil by sea into a con-
tracting State. The amount of contribution will be fixed by the
Assembly.
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(iii) Space Activities:

Treaty on Principles Governing tbe Activities of States in tbe
Exploration and Use of Outer-Space, including the Moon and
otber Celestial Bodies

Under Article VII, the Convention stipulates broad
principles of liability for damage. It states:

"Each state party to the Treaty that launches or procures
the launching of an object into outer-space, including the
moon and the other celestial bodies, and each state party
from whose territory or facility an object is launched, is
internationally liable for damage to another state party
to the Treaty or to its natural or juridical persons by such
object or its component parts on the earth, in airspace or
in outer space, incl uding the moon and other celestial
bodies."

Article I(a) of the Convention defines the term "damage"
as "loss of life, personal injury or other impairment of health;
~o~ ~f or damage to property of States or of persons, natural or
juridical, or property of international inter-governmental
organisations". Further, Article XI provides that if damage
occurs to a space object elsewhere than on the surface of the
~arth by a space object of another State, the latter State shall be
lIable only if the damage is due to its fault or fault of persons
for whom it is responsible. Article VI(I) exonerates the
launching State from absolute liability if the damage results from
the gross negligence or the international act or omission of
either the State making the claim for compensation or the person
its represents.

Articles IX and X deal with certain procedural aspects of
the damage recovery process. Accordingly, a State which
suffers such damage is entitled to present, through diplomatic
channels, a claim for compensation to the responsible State, i.e.
the launching State; presentation of such claim would not
require the prior exhaustion of any local remedies that may be
~vailable to a claimant State or to natural or juridical persons
It represents. The Convention provides that any claim for
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compensation should be presented within one year following the
date of the occurrence of damage.

The Convention on International Liability for Damage caused by
Space Objects concluded in March 1972

. This Convention further elaborates the principles incor-
porated in the 1967 Treaty. The new Convention. ~ontemplates
liability for damage under the following four conditions:

(i) where damage is caused by the launching State's
space object on the surface of the earth or to an
aircraft in flight;

(ii) where damage is caused by the launching State's space
object to the space object of another launching State
elsewhere than on the surface of the earth;

(iii) where damage is caused by. one la~nching Sta~e's
space object to another launching State s space object
elsewhere than on the surface of the earth and as a
result, damage is caused to a third State on the
surface of the earth or to an aircraft in flight; and

(iv) to a third State's space object elsewhere than on the
surface of the earth.

In the first and third situations, the liability of the launch-
ing State is absolute, subject to one condition where the d~mage
has been caused either wholly or partiaIly from gross neghgence
or from an act or omission done with intent to cause damage on
the part of the claimant state or of natural or juridical persons
it represents. This exonerates the launching State from any
liability for damage.

In the second and fourth situations, liability is one of fault.
Further the Convention elaborates that in the third and fourth
situations, the first two States shall be jointly or severally liable
and the amount to compensation will be in proportion to the
extent that they are at fault.
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(iv) Nuclear Activities:

Paris Convention on Third Party Liability in the field of Nuclear
Energy (1960) and the Vienna Convention on Civil Liability for
Nuclear Damage (1963)

The two Conventions provide, as one of the basic general
principles, for the exclusive liability of an operator of a nuclear
installation and for no other person to be liable for damage
caused by a nuclear incident. However, these Conventions lay
down an exception to the above rule to provide for the cases,
where, under any international agreement in the field of trans-
port in force or open for signature, ratification or accession at the
date of the nuclear convention any other person might be held
liable.s! The only reason to make this exception was to preserve
the possibility of carrier's liability under international transport
conventions. The nuclear operators' liability was not affected
at all.

The Brussels Convention on the Liability of Operators of
Nuclear Ships, 25 May 1962

The Convention follows the pattern established by the
Paris and Vienna Conventions mentioned earlier. It also pro-
vides for the objective and sole liability of the operator for
nuclear damage caused by a nuclear incident involving the
nuclear fuel of, or radio-active products or wastes produced in
his ship (Article II). Articles III and V stipulate details
regarding limitation of the operator's liability in amount and
time. Article III(2) obligates the operator to cover his liability
by insurance or other financial security.

The Brussels Supplementary Convention of 31 January 1963

This Convention is supplementary to the Paris Convention
of 29 July 1960, on Third Party Liability in the field of Nuclear
Energy. The basic object of the Supplementary Convention is
to set up a system of compensation providing for joint liability on

25. Article 6(b) of the Paris Convention. and Article 11(5) of the Vienna
Convention.

171

the national and international level as between all the contracting
parties. It provides for broader compensation from public
funds to supplement the compensation payable in respect of the
maximum liability of the operator.

Convention relating to Civil Liability in the field of Maritime
Carriage of Nuclear Material, Brussels, December 1973

In 1971 the IMCa and the IAEA jointly convened a
conference which adopted a Convention to regulate liability in
respect of damage arising from the maritime carri~ge of nude~r
substances. The Convention provides that a marinrne carrier IS

not liable for damage caused by a nuclear incident in the course
of maritime carriage if an operator of a nuclear installation is
liable for such damage under the nuclear conventions. In other
words, the Convention reinforces the principle of the exclusive
liability of the operator of a nuclear installation.



(3) SUMMARY RECORD OF DISCUSSIONS
ON THE LAW RELATING TO HUMAN
ENVIRONMENT

The Asian-African Legal Consultative Committee took up
for a preliminary exchange of views the topic of "Law relating
to Human Environment" in the third plenary meeting of the
Tehran Session held on the 29th of January, 1975. The
Delegate of Japan referring to the Stockholm Declaration of
1972 invited the Committee to examine Principles 21 and 22
embodied in the aforesaid Declaration. Principle 21 affirms the
responsibility of States in accordance with the U.N. Charter and
the principles of International Law to ensure that activities
within their jurisdiction or control do not cause damage to the
environment of other States or areas beyond the limits of nation-
al jurisdiction. Principle 22 calls upon States not only to
ascertain but to further develop International Law in regard to
liability and compensation for the pollution or environmental
damage caused by activities within the national jurisdiction or
control in the area beyond the national jurisdiction. Comment-
ing on Principle 21, the Delegate observed that the responsibility
referred to therein was the one prescribed by international law,
and therefore unless international law on environmental issues
was ascertained, the content of that responsibility wou Id not be
clear. In that context he referred to the Trail Smelter arbitra-
tion and said that the same could be taken as a precedent for it
laid down two norms, namely (i) no State has a right to use or
permit the use of its territory in such a manner as to cause injury
to the territory of another; and (ii) it also embodied the element
of forseeability which was relevant in imputing liability. He
urged the Committee to reflect on these points while considering
the development of environmental law.

Further the Delegate pointed out that Principle 21 listed
activities not only within the jurisdiction of the State but also
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within its control. He wondered if this control was based on
territorial jurisdiction, and if it was so. to what extent. Un~er
customary international law a State could be held responsl?le
only if it failed to exercise diligence, but with regard to pollution
damage, the Delegate felt, it would be de~irable to hold the State
responsible even if there was no fault on Its part.

Commenting on Principle 22, the Delegate observed that
on the compensation question, two approaches could ~e u~ed,
one was to use the concept of State responsibility .. ~n.his View,
that was a reasonable approach when State activities cause~
damage, but when activities of private persons caus~d damage, It
would be inappropriate to hold the State responsible only be-
cause the offending persons belonged to it. Anoth~r approach
was to use the concept of civil liability w.hi~st p~eservm~ the con-,
cept of State responsibility in the existmg IDternatlO~al lav,
intact - which implied that the private person was obliged to

tion and the State was obliged to take necessarypay compensa I . hi h
measures to ensure payment of compensation. .~o. decide w IC

h ld be the best the nature of activities should beapproac wou, ti
looked into before adopting any specific approach. Hu~an ac 1-

vities, the Delegate said, which caused damage to the envlf.on~ent
were quite diverse in their nature. He was, therefor~, inclined
to suggest that the study of the specific fields of envlro~m~ntal
law should precede the formulation of general legal pnncI~les.
Finally, he suggested that the Secretariat of. the Committee
continue the study of the subject and compile the relevant
materials.

The Delegate of India considered the mai~tenanc.e of
human environment and the enchancement of Its quality a
matter of concern to the world community as a w~ole. .The
urgency of its protection was well realised by IDdustn~Jly
advanced nations and it was a matter of concern to de~elopmg
countries too. Surveying the work done on th~ subject, the
Delegate stated that the question of human environment was
comprehensive and complex and therefore it woul.d have to be
handled and promoted carefully. The preservation o~ human
environment appertained to the land. the sea and the air. ~he
sea constituted 5f7th of the globe, but much of the pollution
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of the sea was caused not by the use of ships or by the exploita-
tion of the continental shelf by the States. but the bulk of the
pollution of the sea was from the land and the air. And since
the land was occupied by sovereign States, any rules and regula-
tions regarding the protection of human environment On the land
would have to be, in the initial stage, in the form of recommend-
ations for State actions. The State action in preserving the
human environment might relate to innumerable aspects of
human activity all of which might not be regulated by the State.
Nevertheless in almost all the countries the State was new assum-
ing a greater role in several aspects of human activity. The
framework within which social and economic progress should be
maintained and increased was alreadv set out in the Stockholm
Declaration on Human Environment, and against the back-
ground of its principles. it was necessary to develop programmes
of action and a general legal framework for regulating such
action.

As regards suggestions for further study by the Secre-
tariat of the Committee, the Delegate stated that preservation of
marine environment should be left out since the question was
already under study by several organisations such as IMCO,
FAO. fAEA and also by UNEP. However, the Committee might
concern itself with the coordination of work of all these bodies
after some time. For the immediate future, the Committee
might concentrate on some aspects of the preservation of human
envrronmcnt on the land and in the air. The Delegate put
forward two suggestions for consideration of the Committee:
(i) The Committee might prepare a draft of a general conven-
tion on the human environment on the basis of the principles
adopted in the Stockholm Declaration and on the other evidence
of State practice; (ii) The Committee might also prepare draft
provisions, either as part of general convention or in form of
separate articles on the following aspects;. (a) the provision and
preservation of clean water; (b) the preservation of the quality
of clean air; (c) the organisation and maintenance of human
settlements and (d) the preservation and protection of wild life,
particularly the endangered species of wild fauna and flora. The
Delegate also requested the Committee's Secretariat to collect
the relevant information.
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The Delegate of Pakistan endorsed the point made in
the Founex Report that the current concern with environmental
issues was a sequel to the distorted economic development of the
ind ustrially advanced countries. The Delegate cautioned the
countries represented in the Committee to take a lesson from the
case of the developed countries and advised them to start to plan
their development within the context of their own environmental
problems. 11 was with that objective that the Delegate propos-
ed that the Committee constitute a special study group of
experts to examine the issues relating to Human Environment
and to submit its recommendations at the next session of the
Committee.

At this stage. the President drew attention of the Members
that two suggestions had been put forward: one by the Delega-
tion of India requesting the Secretariat to studv particular aspects
of Human Environment, and another by Pakistan on the formation
of a special study group to study the problems relating to Human
Environment and to report to the next session of the Committee.
The Delegate of Iraq wondered if it was possible to reconcile the
two suggestions so as not to duplicate the work. The Secretary-
General pointed out that the past practice had been that initi-
ally material was collected and d rafts were prepared by the
Secretariat and thereafter, the expert group was formed to go
into the matter So in his view the suggestions made by r nd ia
and Pakistan were not incompatible but he wondered if time
was ripe for the setting up of a special study group particularly
when Foreign Offices of member countries were involved in the
negotiations for the Law of the Sea Treaty.

In the fourth plenary meeting held on the 1st of February,
1975, the President invited the Representative of the U,,[TED
NATIO"lS E"lVIRON'v1E'lT PROGRAM'v1E (UNEP) to
address the Committee. At the outset the UNEP Representative
urged the Committee to consider the possibility of establishing
closer inter-secretariat cooperation With the Ut\EP in the field
of ihe development of international environmental laws. The
Represeniauve stated that one or the chief concerns of the
UNEP was the protection and preservation of the marine
environment and that smce its very first session in June 1973, the
UN EP had been engaged inter alia in the following tasks:
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(1) to carry out objective assessments of problems affect-
ing the marine environment and its living resources in
specific bodies of water;

(2) to assist nations in identifying and controlling land-
based sources of pollution, particularly those which
reach oceans through rivers;

(3) to stimulate international and regional arrangements
for the control of all forms of pollution of the marine
environment and especially agreements relating to
particular bodies of water;

(4) to urge IMCO to set a time-limit for the complete
prohibition of international oil discharges in the seas,
as well as to seek measures to minimize the possibility
of accidental discharges;

(5) to develop a programme for the monitoring of mari-
time pollution and its effects on marine ecosystems,
paying particular attention to the special problems of
specific bodies of water including some semienclosed
seas, if the nations concerned so agree; and

(6) to promote the development on an entirely voluntary
basis of a register of clean rivers.

Further, the Representative pointed out, UNEP had sub-
mitted 16 specific recommendations relating to the protection of
the marine environment including the prevention and control of
marine pollution and marine scientific research for consideration
at the Caracas meeting on the Law of the Sea. He felt that
those recommendations would be of considerable importance to
the Delegations at the forthcoming Geneva meeting on the Law
of the Sea.

On the question as to what role could be assigned to
UNEP within the provisions of the proposed Law of the Sea
Convention, the Representative, after briefly reviewing the
functions and responsibilities of UNEP as laid down by the U.N.
General Assembly, said that it would further the aims and
objectives of General Assembly Resolution 2997 (XXVII) which
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had established UNEP, if its role in the protection and preserva-
tion of the marine environment was expressly affirmed in the
proposed Convention. This affirmation and recognition, he
added, ought to extend both to the general as well as to the
specific functions and responsibilities of UNEP. With respect
to general functions, the Representative said, the Convention
could recognise the role of the UNEP in providing the overaIl
integrated framework for comprehensively coordinating, review-
ing and guiding activities of States and international organisa-
tions that might affect the quality of the marine environment.
As for specific responsibilities, the Representative felt that the
Convention could recognise the UNEP as the appropriate forum
for the international community of States in its endeavour to
establish, both at the regional and global levels, standards, rules
and regulations for the prevention of marine pollution from
land-based sources. This particular responsibility, the Represen-
tative pointed out, at present did not fall within the specific
competence of any other U.N. organisation and therefore
UNEP under its mandate had already initiated action in that
regard.

In the fifth plenary meeting held on the 2nd of February,
1975, the Committee decided on the proposal of Pakistan to
appoint an expert Study Group on the subject of Human Environ-
ment, composed of the representatives of the Arab Republic of
Egypt, Bangladesh, Ghana, India, Iran, Pakistan and Sri Lanka.
It was agreed that the expert group would meet after a study
and relevant documentation had been prepared by the Com-
mittee's Secretariat. The UNEP Representative informed the
Committee that his organisation would like to cooperate with
the Study Group.
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(I) to carry out objective assessments of problems affect-
ing the marine environment and its living resources in
specific bodies of water;

(2) to assist nations in identifying and controlling land-
based sources of pollution, particularly those which
reach oceans through rivers;

(3) to stimulate international and regional arrangements
for the control of all forms of pollution of the marine
environment and especially agreements relating to
particular bodies of water;

(4) to urge IMCO to set a time-limit for the complete
prohibition of international oil discharges in the seas,
as well as to seek measures to minimize the possibility
of accidental discharges;

(5) to develop a programme for the monitoring of mari-
time pollution and its effects on marine ecosystems,
paying particular attention to the special problems of
specific bodies of water including some semienclosed
seas, if the nations concerned so agree; and

(6) to promote the development on an entirely voluntary
basis of a register of clean rivers.

Further, the Representative pointed out, UNEP had sub-
mitted 16 specific recommendations relating to the protection of
the marine environment including the prevention and control of
marine pollution and marine scientific research for consideration
at the Caracas meeting on the Law of the Sea. He felt that
those recommendations would be of considerable importance to
the Delegations at the forthcoming Geneva meeting on the Law
of the Sea.

On the question as to what role could be assigned to
UNEP within the provisions of the proposed Law of the Sea
Convention, the Representative, after briefly reviewing the
functions and responsibilities of UNEP as laid down by the U.N.
General Assembly, said that it would further the aims and
objectives of General Assembly Resolution 2997 (XXVII) which
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had established UNEP, if its role in the protection and preserva-
tion of the marine environment was expressly affirmed in the
proposed Convention. This affirmation and recognition, he
added, ought to extend both to the general as well as to the
specific functions and responsibilities of UNEP. With respect
to general functions, the Representative said, the Convention
could recognise the role of the UNEP in providing the overall
integrated framework for comprehensively coordinating, review-
ing and guiding activities of States and international organisa-
tions that might affect the quality of the marine environment.
As for specific responsibilities, the Representative felt that the
Convention could recognise the UNEP as the appropriate forum
for the international community of States in its endeavour to
establish, both at the regional and global levels, standards, rules
and regulations for the prevention of marine pollution from
land-based sources. This particular responsibility, the Represen-
tative pointed out, at present did not fall within the specific
competence of any other U.N. organisation and therefore
UNEP under its mandate had already initiated action in that
regard.

In the fifth plenary meeting held on the 2nd of February,
1975, the Committee decided on the proposal of Pakistan to
appoint an expert Study Group on the subject of Human Environ-
ment, composed of the representatives of the Arab Republic of
Egypt, Bangladesh, Ghana, India, Iran, Pakistan and Sri Lanka.
It was agreed that the expert group would meet after a study
and relevant documentation had been prepared by the Com-
mittee's Secretariat. The UNEP Representative informed the
Committee that his organisation would like to cooperate with
the Study Group.
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VI. TRADE LAW MATTERS

At the Tehran Session, a Sub-Committee composed of the
representatives of Egypt, Bangladesh, India, Indonesia, Iraq,
Japan, Malaysia, Nepal, Pakistan, Sierra Leone, Sri Lanka and
Tanzania was constituted to consider the trade law items included
in the agenda of the session, namely (i) General Conditions of
Sale and Model or Standard Contracts in International Sale of
Goods; (ii) International Commercial Arbitration; and (iii) Inter-
national Shipping Legislation. Although the Sub-Committee
had before it extensive briefs and documents prepared by the
Committee's Secretariat on all the topics referred to above, to
assist in its deliberations, due to lack of time the Sub-Committee
was only able to give detailed consideration to the question of
drawing up of model contracts and general conditions of sale.

The Committee's involvement with the question of standard
forms of contract and general conditions of sale dates back to
its Accra Session held in 1970 at which a suggestion had been
made by the Chief of UNCITRAL that the Committee might
profitably undertake the preparation of standard forms to con-
tract and general conditions of sale in respect of commodities of
special interest to the buyers and sellers of the Asian-African
region on the same lines as was being done by the Economic
Commission for Europe (ECE) for European region. As the
Committee appeared to be favourably inclined to the acceptance
of this suggestion, the governments of almost all Asian-African
States and their trade organisations and chambers of commerce
were consulted with regard to this question. As their response
was favourable, the matter was taken 1" at the Colombo Session
of the Committee in 1971 for determining the mode and manner
of proceeding with this topic. It was agreed that the Committee
should proceed on the topic of model contracts, meaning by that
term not contracts of adhesion, but standard contracts with
general terms which could be modified by the parties. The
commodities considered suitable as a starti ng point for such
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model contracts were rubber, timber, rice, textiles, machinery,
oil and coconut products and it was agreed that member
governments and the chambers of commerce in the Asian-African
region be consulted with regard to other commodities. It was
also agreed that work could proceed both in commenting
on existing contracts and drafting new ones where necessary.
In pursuance of this decision, the Committee's Secretariat
studied the model contracts in use in other regions and prepared
the draft of a standard form of contract for sale of agricultural
products and other goods where Asian-African countries were
sellers on F.O.B./F.A.S. basis. The draft contract was submitted
to the governments and trading organisations in the Asian-
African region and useful suggestions were received. The draft
contract was thereafter considered by a Standing Sub-Committee
during the Lagos Session (1972) of the Committee and revised
in the light of the comments received. At that session it was
agreed that the Committee's Secretariat should prepare another
draft standard form of contract together with corresponding
general conditions of sale in respect of certain commodities in
respect of which Asian-African countries were mainly importers.
Light machinery and durable consumer goods were chosen for
the purpose of this draft.

The Sub-Committee constituted at the Tehran Session
considered both the draft standard forms of contract and general
conditions of sale as prepared by the Committee's Secretariat
together with the comments received from Governments,
chambers of commerce and expert bodies and institutions engag-
ed in the field. After careful consideration, the Sub-Committee
was able to finalise the draft of a standard contract on F.O.B./
F.A.S. basis in respect of commodities where Asian-African
countries have the role of sellers and another draft standard
contract on C.l.F. (Maritime) basis in respect of finished goods
and light machinery together with the relative general conditions
of sale. The Committee during the Tehran Session endorsed
the recommendation of the Sub- Committee to organise a meeting
of experts in the spring of 1976 with the participation of the
representatives of trade in the region and such of the expert
organisations as may be interested, to finalise the aforesaid
contracts. *

• A meeting of experts was convened in Kuala Lumpur under the
auspices of the Asian-African Legal Consultative Committee from 6th to
9th July 1976 which finalised two model contracts, one on F.O.B. basis
and another on F.A.S. basis for sale of goods in international trans.
actions, These contracts are intended to be used in trade between
countries of the Asian-African region and parties outside.
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