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I. INTRODUCTORY

Establishment and functions of the Committee

The Asian Legal Consultative Committee, as it was orig-
inally called, was constituted in November 1956 by the Govern-
ments of Burma, Ceylon, India, Indonesia, Iraq, Japan and Syria
to serve as an advisory body of legal experts and to facilitate
and foster exchange of views and information on legal matters
of common concern among the member governments. In res-
ponse to a suggestion made by the then Prime Minister of India,
the late Jawaharlal Nehru, which was accepted by all the then
participating governments, the Committee’s name was changed
to that of Asian-African Legal Consultative Committee as from
the year 1958, so as to include participation of countries in the
African continent. The present membership of the Committee
is as follows :—

Full Members :—~ Arab Republic of Egypt, Bangladesh,
Democratic People’s Republic of Korea, The Gambia, Ghana,
India, Indonesia, Iran, Iraq, Japan, Jordan, Kenya, Kuwait,
Malaysia, Mauritius, Nepal, Nigeria, Oman, Pakistan, Philip-
pines, Qatar, Republic of Korea, Sierra Leone, Singapore,
Sri Lanka, Syrian Arab Republic, Tanzania, Thailand and
Turkey.

Associate Members :— Botswana, and Saudi Arabia.

The Committee is governed in all matters by its Statutes

and Statutory Rules. Tts functions as set out in Article 3 of its
Statutes are :—

“(a) To examine questions that are under consideration
by the International Law Commission and to
arrange for the views of the Committee to be
placed before the said Commission ; to consider
the reports of the Commission and to make
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recommendations thereon to the governments of the
participating countries ;

(b) to consider legal problems that may be referred to
the Committee by any of the participating countries
and to make such recommendations to governments
as may be thought fit ;

(c) to exchange views and information on legal matters
of common concern and to make recommendations
thereon, if deemed necessary ; and

(d) to communicate with the consent of the govern-
ments of the participating countries the points of
view of the Committee on international legal pro-
blems referred to it, to the United Nations, other
institutions and international organisations.”

The Committee meets once annually by rotation in the
various members States, Its first session was held in New Delhj
(1957), second in Cairo (1958), third in Colombo (1960), fourth
in Tokyo (1961), fifth in Rangoon (1962), sixth in Cairo (1964),
seventh in Baghdad (1965), eighth in Bangkok (1966), ninth in
New Delhi (1967), tenth in Karachi (1969), eleventh in Accra
(1970), twelfth in Colombo (1971), thirteenth in Lagos (1972),
fourteenth in New Delhi (1973) and the fifteenth in Tokyo
from 7th to [4th January 1974,

Office-bearers of the Committee and its Secretariat

During the fifteenth session of the Committee held in Tokyo,
the Committee elected Dr. K. Nishimura, Leader of the Dele-
gation of Japan, and Hon’ble Lal Bahadur Khadayat, Leader of
the Delegation of Nepal, respectively, as the President and Vice-
President of the Committee for the year 1974-75,

The Committee maintains its permanent Secretariat in
New Delhi (India) for day-to-day work and for implementation
of the decisions taken by the Committee at its sessions. The
Committee functions in all matters through its Secretary-General
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who acts in consultation with the Liaison Officers appointed by
each of the participating Governments.

Co-operation with other organisations

The Committee maintains close relations with the United
Nations, some of its organs, such as the International Law
Commission, the International Court of Justice, the U.N. High
Commissioner for Refugees (UNHCR). the U.N. Conference on
Trade and Development (UNCTAD), the U.N. Commission on
International Trade Law (UNCITRAL), and the Food and
Agriculture Organisation (FAO) ; the Organisation of African
Unity (OAU), the League of Arab States, the International
Institute for the Unification of Private Law (UNIDROIT), the
Hague Conference on Private International Law, and the
Commonwealth Secretariat. The Commitiee has been co-
operating with the United Nations in its Programme of Assistance
in the Teaching, Study, Dissemination and Wider Appreciation
of International Law and as part of that programme it has
sponsored a training scheme which may be availed of by officials
of Asian and African governments.

The Commiitee is empowered under its Statutory Rules
to admit at its sessions Observers from international and regional
inter-governmental organisations. The International Law Com-
mission is usually represented at the Committee’s sessions by its
President or one of the members of the Commission. The U.N.
Secretary-General has also been represented at various sessions
of the Committee.

The Committee sends Observers to the sessions of the
International Law Commission in response to a standing invita-
tion extended to it by the Commission. The United Nations
invites the Committee to be represented at all the conferences
convoked by it for consideration of legal matters. The Com-
Mittee was represented at the U.N. Conferences of Plenipoten-
tiaries on Diplomatic Relations and the Law of Treaties. The
Committee has been invited to be represented in the sessions of
the Third Law of the Sea Conference. The Committee is also
Invited to be represented at the meetings of the UNCTAD,
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UNCITRAL and various inter-governmental organisations
concerned in the field of law.

Immunities and privileges

The Committee, the representatives of the member States
participating in its sessions, the Secretary-General of the Com-
mittee and the members of the Secretariat are accorded certain
immunities and privileges in accordance with the provisions of
the Committee’s Articles on Immunities and Privileges.

Membership and procedure

The membership of this Committee which falls into two
categories, namely, Full Members and Associate Members, is
open to Asian and African governments who accept the Statutes
and Statutory Rules of the Committee. The procedure for
membership as indicated in the Statutory Rules is for a govern-
ment to address a note to the Secretary-General of the Com-
mittee stating its acceptance of the Statutes and Statutory Rules.
Associate Members do not have a voice in the management of
the organisation but they can fully participate in the discussions
in the Committee and are entitled to receive all documentation.

Financial obligations

Each member government contributes towards the expenses
of the Secretariat, whilst a part of the expenses for holding of
the sessions is borne by the country in which the session is held.
The contribution of each member country at present varies bet-
ween £ 1100 (sterling) and £ 3,000 (sterling) per annum depend-
ing upon the size and national income of the country. Associate
members, however, pay a fixed contribution of approximately
£ 550 (sterling) per annum.

Resume of work done by the Committee

During the past eighteen years of its existence the Com-
mittee has had to concern itself with all the three types of acti-
vities envisaged in clauses (a), (b) and (c) of Article 3 of its

5

Statutes, namely, examination of questions that are under consi-
deration by the International Law Commission, consideration of
legal problems referred by member governments, and consi-
deration of legal matters of common concern.

The topics which the Committee has considered and on
which it has been able to make recommendations include
“«Diplomatic Immunities and Privileges”, “State Immunity in
respect of Commercial Transactions”, ‘‘Extradition of Fugitive
Offenders”. “Status of Aliens”, “Dual or multiple Nationality”,
«] egality of Nuclear Tests”, ‘“‘Arbitral Procedure”, *‘Recognition
and Enforcement of Foreign Judgements in Matrimonial Cases”,
“Reciprocal Enforcement of Foreign Judgements, Service of
Process and Recording of Evidence both in Civil and Criminal
Cases”, “Legal Aid”, “Relief against Double Taxation”, “the
1966 Judgements of the International Court of J ustice in South-
West Africa Cases” and the ““Law of Treaties”.

The Committee had also finalised its recommendations on
the subject of “‘Rights of Refugees” at its eighth session held in
Bangkok (1966), but at the request of one of its member govern-
ments, it had decided to reconsider its recommendations in the
light of new developments in the field of international refugee
law. The subject was accordingly given further consideration
by the Committee at its tenth and eleventh sessions.

The subjects on which the Committee has made consider-
able progress are the ‘“Law of International Rivers”, “‘Interna-
tional Sale of Goods and related topics”, and the “Law of the
Sea with particular reference to the peaceful uses of the sea-bed
and the ocean floor lying beyond the limits of national jurisdic-
tion.” The Committee at its eleventh session had decided to
include the Law of the Sea and the Sea-Bed as a priority item on
the agenda of its twelfth session having regard to the recent
developments in the field and the proposal for convening a U.N.
Conference of Plenipotentiaries to consider various aspects of
this subject. In view of the paramount importance of the
Problems concerning the Law of the Sea to the countries of the
Asian-A frican region, it was also decided to invite all such
Countries to participate in the discussions on the subject at the
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twelfth session. Thereafter, the subject was further considered
on a priority basis at the thirteenth, fourteenth and fifteenth
sessions of the Committee respectively held in Lagos (1972),
New Delhi (1973) and Tokyo (1974) and almost all the countries
of the Asian African region were invited to join in the delibera-
tions on the subject at those sessions. The main object underly-
ing the Committee’s taking up the subject of the Law of the Sea
has been to provide a forum for mutual consultations and
discussions among the Asian and African governments and to
assist them in making concerted and systematic preparations for
the Third Law of the Sea Conference.

The Committee at its fourteenth session also took up the
question of Organisation of Legal Advisory Services in Foreign
Offices and for an exchange of views and information on this
subject between the participating countries.

Some of the other topics which are pending consideration
of the Committee include ‘Diplomatic Protection and State
Responsibility’, ‘State Succession’, ‘International Commercial
Arbitration’, ‘International Legislation on Shipping’ and ‘Protec-
tion and Inviolability of Diplomatic Agents and other persons
entitled to special protection under International Law’. The
last mentioned topic was placed on the agenda of the fourteenth
session, but at the suggestion of some of the delegations this
matter was deferred for consideration at some future session of
the Committee.

Publications of the Committee

The full reports, including the verbatim record of
discussions in the Committee and its Sub-Committees, together
with the recommendations, are made available to the governments
of the member States of the Committee. The Committee,
however, brings out regularly shorter reports on its sessions for
general circulation and sale. The Committee has also brought
out five special reports on the following subjects :-

1.  The Legality of Nuclear Tests.
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2. Reciprocal Enforcement of Foreign Judgements,
Service of Process and Recording of Evidence.

3. The Rights of Refugees.

4. Relief against Double Taxation and Fiscal Evasion;
and

5. The South West Africa Cases.

The Secretariat of the Committee published in 1972 a
compilation of the Constitutions of African States with the
co-imprint of Oceana Publications Inc., New York. Earlier, it
had brought out a compilation of the Constitutions of Asian
States in the year 1968. The proposed publications of the
Committee include the following :—

(1) Digest of important decisions of the municipal courts
of Asian and African countries on international legal
questions.

(2) Digest of Treaties and Conventions registered with
the U.N. Secretariat to which an Asian or African
State is a party.

(3) Foreign Investment Laws and Regulations of Asian and
African Countries.

(4) Laws and Regulations relating to Control of Import
and Export Trade in Asian and African countries.

(5) Laws and Regulations relating to control of Industry
in Asian and African countries.




II. BUREAU OF THE CONFERENCE
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I R e III. AGENDA OF THE FIFTEENTH
il URUGUAY Mr. Raul Benavides
‘ «
'I-'h Charge d’Affaires, SESSION
| Embassy of Uruguay in Tokyo
|
il U.S.S.R. Mr. A.P. Movchan
< | A isati tt
I' | J' Expert Consultant, I.  Organisational Matters
| | x‘;l;t;{y of Foreign Affairs, 1. Adoption of the Agenda.
| .S.S.R.
|. ( YUGOSLAVIA Mr. S. Glisic 2. Election of the President and Vice-President.
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| | ‘ Embassy of Yugoslavia in Japan 3. Admission of Observers to the Session.
Il ’ 4. Consideration of the Secretary-General’s Report on
I? Policy and Administrative Matters and the
J | /, Committee’s Programme of Work.
II |
— I | 5. Dates and Place for the Sixteenth Session of the
‘ Committee.

| 6. Any other business that may be brought up with the
permission of the President.

| II.  Matters referred to the Committee by the Governments of
‘ the participating countries under Article 3 (b) of the
Statutes

1. Law of the Sea including questions relating to sea-bed
and ocean floor.

) (Referred by the Government of Indonesia)
: 23
)
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III. Matters taken up by the Committee under Article 3(c) of
the Statutes

1.

International Shipping Legislation ( Bills of Lading)
(Taken up by the Committee at its Accra Session as
arising out of the work of UNCITRAL).

International Comumercial Arbitration
(Taken up by the Committee at its Accra Session as
arising out of the work of the UNCITRAL).

IV. LAW OF THE SEA




(i) INTRODUCTORY NOTE

At the initiative of the Government of Indonesia, the
subject “Law of the Sea, including questions relating to the Sea-
bed and the Ocean Floor” was included in the programme of
work of the Committee.

At its Accra Session held in January 1970, the Committee
resolved to commence its preparatory work on the Law of the
Sea. It was also decided that the Committee’s activities with
regard to the assistance to be given in preparation for the
proposed UN Conference on the Law of the Sea as also afford-
ing of facilities for exchange of views should not be confined to
member States of the Committee alone but should be offered to
all Asian African States.

In the following year at the Colombo Session, the topics
on which the discussion focussed included :

(i) Breadth of the Territorial Sea;

(ii) Rights of coastal States in respect of fisheries in areas
beyond the territorial sea;

(iii) Exploration and exploitation of the sea-bed including
the question of national jurisdiction over the sea-bed,
the concept of trusteeship over the continental margin,
the type of regime to govern the sea-bed and the
ocean floor beyond the limits of national jurisdiction;

(iv) Islands and the archipelago concept;
(v) International straits, and
(vi) Preservation of the marine environment.

It was decided to constitute a Sub-committee comprising
of all the participating member States of the Committee and a
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working group composed of the representatives of Ceylon India,
Indonesia, Japan, Kenya and Malaysia. Mr. Pinto from Ceylon
was appointed as Rapporteur of the Sub-committee.

The Working Group held its first meeting in New Delhi in
June 1971. The discussions centered round the working paper
prepared by the Rapporteur and special working papers prepared
by other members of the Working Group on questions of
fisheries, archipelagos, international straits and international
machinery for the proposed sea-bed area.

The report of the Working Group was subsequently
submitted to the Sub-committee on the Law of the Sea, which
met in Geneva from the 15th to 17th July 1971.

The Sub-committee besides considering the report of the
Working Group also discussed certain matters relating to the
Summer 1971 Session of the UN Sea-bed Committee. The
Sub-committee inter alia recommended that :

Documentation prepared for the Committee on the subject
of the Law of the Sea should be circulated to Asian and
African States that were not yet members of the Committee
in order to assist them in preparing for the Conference on
the Law of the Sea to be held in 1973, and that basic
materials should be made available in French as well as in
English.

The Committee also decided to invite non-member countries
in Asia and Africa to attend the Lagos Session as observers.

The Law of the Sea Working Group of the Committee
held another meeting on 26th August 1971. Its members were
asked to prepare working papers on international regime for the
sea-bed area beyond national jurisdiction, fisheries, archipelagos,
economic zones and international straits for consideration at the
Lagos Session of the Committee.

The Lagos Session was held from January 18 to 25, 1972.
Deliberations on the Law of the Sea were concentrated on the
seven topics, namely, (1) international machinery for the sea-
bed, (2) fisheries, (3) economic zones, (4) territorial sea and
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straits, (5) regional arrangements, (6) archipelagos, and .(7)
position of land-locked states. The members of the Working
Group on the Law of the Sea presented the following papers :

(i) Preliminary draft and outline of a Convention on the
sea-bed and the ocean floor and the sub-soil thereof
beyond national jurisdiction prepared by the
Rapporteur of the Sub-committee on the Law of the
Sea.Mr. C.W. Pinto of Sri Lanka;

(ii) “Proposed regime concerning fisheries on the High
Seas” prepared by Japan; and

(iii) “The Exclusive Economic Zone Concept” prep.ared
by Kenya. There were two working papers submitted
by the delegations of Indonesia and Malaysia on
“The concept of Archipelago’ and on ‘International
Straits’ respectively. Another working paper on the
position of land-locked states was submitted by
Ambassador Tabibi of Afghanistan. After an incon-
clusive debate, the Sub-committee adopted its report
which subsequently was submitted to its Inter-sessional
Meeting held in Geneva during July 1972. At this
meeting Japan's proposal on ‘fisheries’ and the joint
proposal of Indonesia and the Philippines on *Archi-
pelagic States’ formed the basis for discussion. The
delegate of Kenya submitted ‘revised draft articles on
the Exclusive Economic Zone’. The deliberations in
the Committee centered mainly on these topics and
related matters.

The Fourteenth Session of the Committee was held in
New Delhi in January 1973. The subject of the Law of the Sea
was again taken up as a priority item. At its meeting on 10th
January 1973, the Working Group on the Law of the Sea
recommended that deliberations in the Committee, both in the
plenary and the sub-committee, should be confined to the follow-
ing topics :

(i) Fisheries, exclusive economic zone;
(ii) Rights and interests of land-locked states;
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(iii) International Machinery for the Sea-bed: and

(iv) Marine Pollution.

During the course of the meetings, the Delegation of India
introduced a set of Draft Articles on Exclusive Fisheries Zone.
The Rapporteur’s report containing the gist of the discussion
during the session and the Indian draft Articles together with
the text of questions posed by the Delegation of Japan were
submitted to the member governments for their comments and
suggestions. It was decided that the Sub-committee should hold
its next meeting in Geneva for a period of three days immediately
prior to the Summer Session of the U.N. Sea-bed Committee.
Further, it was decided that the Study Group on Landlocked
States constituted by the Committee should meet at the earliest.
The Study Group accordingly, met in NewDelhi from 22nd to
26th March, 1973.

The Study Group on Land-locked States prepared certain
tentative draft propositions. The Report of the Study Group
along with draft propositions were sent to the members States
and other Asian-African States for their consideration and
comments. Subsequently, the Report was placed before the
Inter-sessional meeting of the Sub-committee on the Law of the
Sea held in Geneva from 28th June to 30th June 1973. The
deliberations in the Sub-committee concerned topics such as the
Exclusive Economic Zone, including the Exclusive fishery zone,
Rights and Interests of land-locked States as well as of the near
land-locked or geographically disadvantaged States, archipelagos,
straits and marine pollution. The elaborate exchange of views
on these topics clarified the positions of several Asian-African
States. The successful conclusion of this meeting marked an-
other milestone in the work of the Committee on the topic of
the Law of the Sea. Next in the chronological order of the
Committee’s work on the Law of the Sea is the deliberations in
the fifteenth session held in Tokyo from January 7 to 14, 1974.
At its meeting on 7th January, 1974 the Working Group on the
Law of the Sea recommended that the study prepared by the
Secretary-General along with the draft formulations should be
taken as a reference and an aid to discussion. It was also decided
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that the first set of topics for COI‘lSiderZ}tiOI_l should b; the questxog
of Straits used for International Navigation, Archipelagos an

Rights and Interests of Land-lockefi States. The other totplcsf
for consideration included : Contmc_antal' Sh_elf, Conceph o
Economic Zone, Patrimonial Sea, Fisheries m.cludm.g FIIS ery
Zone, International Regime for the .Sea-bed mcludl'ng x;te;-
national Machinery and Marine Pollgtlon gr preservation of the
Marine Environment. Intensive discussions, bowever,b'we:e
held in the Sub-Committee of the Whole on three subjec ;,
namely (1) Rights and Interests of Land-locked Stlz:tes,s (b_)
Archipelagos, and (3) Straits. The Report of the Su

committee was subsequently circulated to the member Govern-

ments.




(ii) NOTES ON TOPICS RELATING TO THE
LAW OF THE SEA TO SERVE AS AN
AID TO DISCUSSION

1. The Concept of Economic Zone/Patrimonial Sea
2. Fisheries

3. Straits used for International Navigation

4. Archipelagos

5. Rights and Interests of Landlocked States

6. International Regime for the Seabed and Ocean
floor beyond the Limits of National Jurisdiction.

7. Marine Pollution.

Concept of Economic Zone — Patrimonial Sea

The concept of an Economic Zone/Patrimonial Sea in
essence, as would be clear from the various declarations and pro-
posals, appears to contemplate recognition of certain rights of
coastal State for the purpose of exploitation of the resources of
the sea in an area adjacent to their coasts and certain other con-
nected rights.

2. In this connection, six questions would appear to
arise for consideration, namely (1) Whether such rights should
be recognised in an area of the sea beyond the territorial waters
of the coastal State; (2) If such rights are recognised what
should be the breadth of the area over which these rights could
be exercised ; (3) What should be the nature of the rights to be
exercised by the coastal State in such areas ; (4) What rights, if
any, would States other than the coastal State have in this area ;
(5) What rights should the adjoining landlocked States have or
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be permitted to enjoy in this area, and (6) Whether the regime
of economic zone/patrimonial sea, if adopted, be universal in
character or could it be of differing nature depending on the
particular conditions of each region.

3. There are at present ten proposals and Working
Papers for consideration which have been introduced before the
U.N. Sea-Bed Committee, namely : (i) Draft Articles intro-
duced by the delegations of Afghanistan, Austria, Belgium,
Bolivia, Nepal and Singapore.

(A/AC. 138/SC. II/L. 39) ; (ii) Draft Articles on Exclu-
sive Economic Zone introduced by 14 African States (A/AC.
138/SC. II/L. 40) ; (iii) Draft Articles presented by Argentina
(A/AC. 138/SC. II/L. 37) ; (iv) Working Paper submitted by
Australia and Norway (A/AC. 138/SC. II/L. 36) ; (v) Working
Paper submitted by the Chinese Delegation (A/AC. 138/SC.
1I/L. 34) ; (vi) Draft Articles jointly presented by Colombia,
Mexico and Venezuela (A/AC. 138/SC. II/L 21) ; (vii) Work-
ing Papers submitted by Iceland (A/AC. 138/SC. II/L. 23) ;
(viii) Proposal by Pakistan (A/AC. 138/SC. II/L. 52); (ix)
Proposal by Uganda and Zambia (A/AC. 138/SC. II/L. 41) ;
and (x) Draft Articles introduced by the United States (A/AC.
138/SC. II/SR. 40).

4. On the first question, namely, whether such rights
should be recognised in an area of the sea beyond the territorial
waters of the coastal State, it may be noted that the Fourth
Summit Conference of the Non-aligned countries held in Algiers
in September 1973 has supported “the recognition of the rights
of coastal States in seas adjacent to their coasts and in the soil
and sub-soil thereof within the zones of national jurisdiction
not exceeeding 200 miles.” (See paragraph 2 of the Resolution
concerning the Law of the Sea).

The O.A.U. Declaration on the issues of the Law of the
Sea adopted by the Council of Ministers in May 1973 also con-
tains the following : “The African States recognise the right of
each coastal State to establish an exclusive economic zone
beyond their territorial sea whose limits shall not exceed 200
nautical miles.”



34

The Santo Domingo Declaration approved by the meeting
of Ministers of the Caribbean States dated June 7, 1972 also
recognises certain rights of coastal States in an area adjacent to
the territorial sea which is to be called the patrimonial sea.

The proposals submitted before the United Nations Sea-
Bed Committee all proceed on the basis that the coastal States
have certain rights in an area of the sea adjoining their coasts
beyond the limits of the territorial sea (see Article I of the Draft
Articles on Resource Jurisdiction of the Coastal States beyond
the Territorial Sea proposed by the Delegations of Afghanistan,
Austria, Belgium, Bolivia, Nepal and Singapore; Articles I
and II of the Draft Articles on Exclusive Economic Zone pro-
posed by fourteen African States; Article IV of the Draft
Articles submitted by Argentina ; Article I ‘A’ of the Working
Paper submitted by the Delegations of Australia and Norway ;
Article II of the Working Paper submitted by the Chinese Dele-
gation ; Article IV of the Draft Articles on Treaty submitted
by Colombia, Mexico and Venezuela ; the Working Paper sub-
mitted by Iceland ; Article II of the Proposals submitted by
Pakistan ; Article IV of the proposals submitted by Uganda
and Zambia ; Article I of the United States Draft Articles for
a Chapter on the Rights and Duties of States in the sea-bed
economic area).

If such a right is recognised what should be the breadth of the
area over which these rights could be exercised.

5. On this question, the Resolution adopted by the
Summit Conference of Non-aligned nations, the O.A.U. Decla-
ration as well as the Santo Domingo Declaration provide for a
maximum breadth of 200 miles to be measured from the appro-
priate baselines.

Some of the proposals introduced before the U.N. Sea-Bed
Committee also adopted the maximum breadth of 200 miles
(see Article III of the Draft Articles on Exclusive Economic
Zone introduced by fourteen African States ; the Working
Paper submitted by the Delegations of Australia and Norway ;
Article Il of the Working Paper submitted by the Chinese
Delegation ; Article 8 of the Draft Articles introduced by
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Colombia, Mexico and Venezuela ; the Working Paper submit-
ted by Iceland and the Proposals submitted by the Delegation
of Pakistan). Certain proposals, however, do not indicate any
limit for the zone (see Draft Articles submitted by Afghanistan,
Austria, Belgium, Bolivia, Nepal and Singapore ; Draft Articles
proposed by Uganda and Zambia ; Draft Articles proposed by
the United States). Some of the proposals also provide that the
limits of the zone shall be fixed in accordance with certain
criteria which take into account the geographical, geologicai,
biological, ecological, economic and national security factors
of the coastal States establishing the zone (see Article 5
of the Argentina Draft, Article I of the proposal submitted by
14 African States and the proposal of Iceland). The Draft
Articles presented by Argentina provide for 200 miles or such
greater distance coincident with the epicontinental sea.

What should be the nature of the rights to be exercised by the
coastal State in such areas.

6. On this question, the Non-aligned Declaration stipu-
lates that the purpose of establishment of a zone is for ““exploit-
ing natural resources and protecting the other conected interests
of their peoples without prejudice either to the freedom of
navigation and overflight, where applicable, or to the regime
relating to the continental shelf’. The O.A U. Declaration
provides that “in such zone, the coastal States shall exercise
permanent sovereignty over all the living and mineral resources
and shall manage the zone without undue interference with the
other legitimate uses of the sea, namely, freedom of navigation,
overflight and laying the cables and pipelines.”” This declara-
tion also considers that ‘‘scientific research and the control of
marine pollution in the economic zone shall be subject to the
jurisdiction of the coastal State.”

The Santo Domingo Declaration recognises that ““‘the coastal
State has sovereign rights over the renewable natural resources
which are found in the waters, in the sea-bed and in the
Subsoil” of the patrimonial sea. This Declaration further
Provides that ‘“‘the coastal State has the duty to promote and
the right to regulate the conduct of scientific research within
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the patrimonial sea as well as the right to adopt the necessary
measures to prevent marine pollution and to ensure its sov-
ereignty over the resources of the area.”

The Draft Articles proposed by Afghanistan, Austria,
Belginm, Balivia, Nepal and Singapore contemplate that the
coastal States, subject to certain restrictions and reservations as
contained in the proposal, have the right toexplore and exploit
all living and non-living resources in the zone. They further
provide that a coastal State may annually reserve for itself a part
of the maximum yield of fishery resources of the zone.

The proposal introduced by fourteen African States
contemplates that the establishment of an exclusive economic
zone shall be for the benefit of the peoples of the State concerned
and their respective economies in which they shall have sov-
ereignty over the renewable and non-renewable natural resources
for the purpose of exploration and exploitation. Furthermore,
within the zone the State concerned is to have exclusive jurisdic-
tion for the purpose of control, regulation and exploitation of
both living and non-living resources of the zone and their
preservation and for the purpose of prevention and control of
pollution. This proposal clarifies that the rights to be exercised
over the economic zone shall be exclusive and no other State
shall explore and exploit the resources therein without obtaining
the permission of the coastal State. The proposal elaborates in
Articles VI and VII the nature of the rights in the zone.

The Draft Articles presented by Argentina provide that a
coastal State shall have sovereign rights over the renewable and
non-renewable natural resources living and non-living which are
to be found in the said area (see Article 7). The same is the
position in the Working Paper submitted by Australia and
Norway (see Article I A & B) ; in the Chinese Working Paper
(see Article 2 (2); the Draft Articles of Trealy presented by
Colombia, Mexico and Venezuela (see Article 4) ; the Working
Paper submitted by Iceland ; and the United States Draft
(Article I).

In addition, the right of the coastal State to take regulatory
or conservation measures are provided for in the Argentine
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Draft for various purposes (see Articles 9, 10, 11 and 21 of the
Draft). Similar provisions also appear in the other proposals
(see the Chinese Draft Article 2(6): Article 5 of the Draft
Articles of Treaty presented by Colombia, Mexico and

Venezuela).

The various proposals also contemplate the right of the
coastal State to carry out scientific research and to take measures
to prevent pollution within the zone (see Article VII (c) and
(d) of the proposal of the 14 African States ; Articles 11, 12 and
22 of the Argentine proposal ; Articles 5 and 6 of the Draft
Treaty introduced by Colombia, Mexico and Venezuela). The
0.A.U. Declaration vests the jurisdiction in this regard in the
coastal State (see paragraph 8 of the Declaration). The Santo
Domingo Declaration considers it to be the right and duty of the
coastal state to promote and regulate the conduct of scientific
research and to adopt necessary measures to prevent marine
pollution (see paragraph 2 of the Declaration on Patrimonial

Sea).
What rights, if any would other States have in this area.

The O.A.U. Declaration of May {973 proceeds on the
basis that within the zone of economic jurisdiction there should
be no interference with the legitimate uses of the sea namely,
freedom of navigation, overflight and laying cables and pipelines
(see paragraph 7 of the Declaration).

The Santo Domingo Declaration also contains similar
provisions (see paragraph 5 of the Declaration on Patrimonial

Sea).

The various proposals introduced before the U.N. Sea-Bed
Committee clearly recognise the principle of freedom of naviga-
tion, right of overflight and the right to lay submarine cables
subject only to such restrictions as may be necessitated by the
exercise of the legitimate rights of the coastal State over the zone
(see the Draft Articles introduced by 14 African States, Articl_e
IV ; Draft Articles introduced by Argentina—Article 13 ; Arti-
cle 2 (4) of the Chinese Working Paper ; Articles 9 and 10 of




|

38

the Draft Treaty introduced by Colombia, Mexico and Venezuela ;
Article 4 of the United States Draft).

The proposal introduced by Afghanistan and five other
States further provides that landlocked and coastal States which
cannot or do not declare a zone shall have the right to participate
in the exploration and exploitation of the living resources of the
economic zone of neighbouring coastal States on an equal and
non-discriminatory basis. The proposal also contemplates certain
arrangements and guidelines in this connection (see Article II).
The proposal also provides for exploitation of a certain propor-
tion of the living resources within the Zone by other States as
well subject to certain payments being made. Further, the
proposal contemplates making of certain contributions by the
coastal State to an International Authority for sharing by all
States in an equitable manner (See Article III). The Argentine
proposal contains provisions for enjoyment of a preferential
regime by certain states within a region or sub-region which for
geographical or economic reasons do not or cannot claim jurisdic-
tion over a zone (see paragraph 8). The Chinese Working Paper
provides that other States may engage in fishing, mining and other
activities pursuant to agreements reached with the coastal State
(see para. 2 (5).

What should be the rights of the adjoining land-locked States
in this area.

The Declaration adopted at the Fourth Summit Conference
of Non-aligned countries has stressed the need to establish a
preferential system for geographically handicapped developing
countries including land-locked countries in the matter of ex-
ploitation of /iving resources in the zones of national jurisdiction.
The O.A.U. Declaration of May 1973 also recognises that the
landlocked and other disadvantaged countries are entitled to
share in the exploitation of living resources of neighbouring
economic zone on equal basis as nationals of coastal States (see
paragraph 10 of the Declaration). The proposal of Afghanistan
and five other countries equates landlocked countries with other
geographically disadvantaged States for special treatment as
provided in Article II of the proposal. The Draft Articles
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introduced by 14 African States provide that. nationgls of deve-
loping landlocked States and other geographically d.lsadvanlage.d
States shall enjoy the privilege to fish in the exclusive economic
zone of the neighbouring States. The proposal, however, leaves
the modalities of such enjoyment to be determined by .agreement
(Article VIII). The Chinese Working Paper provides that a
coastal State, shall, in principle, grant to the landloc!<ed and
shelf-locked States adjacent to its territory coxr.lmlon_ enjoymer.lt
of a certain proportion of the rights of ownership in its economic
zone (see Article 2 (3).

Economic Zone on a Regional Basis

The proposal introduced by Uganda and Zambia proceeds
on a basically different criterion from other prc?posals. It woul.d
be noticed that in this proposal all the rights in the economicC
zone both in fishing and non-living resources are to be rese_rved
for the exclusive use of States in the regional or sub-regional
area. The regulation, supervision and management of resources
are also to vest in regional Commissions.

Fisheries

There are four broad aspects relating to the subject of
fisheries which need consideration. These are—

(i) the right of the coastal State to take conSfarvatlon
measures for protection of fishery resources 1 areas
adjoining its territorial sea; the manner of exercise of
such rights ; the norms applicable, if any, for such
measures and the manner of enforcement of the
measures ;

(ii) conservation measures on the high seas, participation
of States in adoption of such measures, enforcement
. provisions, international machinery ;

(iii) the right of the coastal State, if any, to establish an
exclusive fishery zone for the purposes.of exploita-
tion; the rights of the coastal State in the fishery
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resources of such a zone, if established ; the rights
of neighbouring landlocked States and other States,
if any, in such a zone; measures for enforcement ;
breadth of the zone ;

(iv) special rights, if any, of coastal States in the fishery
resources of the sea adjoining their territorial sea ;
the rights of other States in the resources of the area ;
norms, if any, for sharing of the resources.

2. With regard to the first and second aspects, it i now
fairly well-settled that a coastal State has a special interest in
conservation measures in areas adjoining its territorial sea, but
differing views are held on the other issues which need to be
discussed.

The third aspect is closely linked with the concept of
exclusive economic zone and is contemplated either as an integral
part of such a zone or as a fishery zone simpliciter. The
principles applicable to an exclusive economic zone or a fisheries
zone appear to be the same or at any rate similar.

The fourth aspect can be and has been viewed from two
different angles, namely (a) as an alternative to the concept of
a fishery zone and (b) as a right complementary to but indepen-
dent of the concept of a fishery zone.

3. There are altogether nine specific proposals on Fish-
eries which were introduced before the U.N. Sea Bed Committee.
Some of the proposals concern all the aspects mentioned above
whilst others deal with certain specific matters. In addition,
the proposals on economic zone contain provisions on Australia
and new Zealand—Principles for a Fishery Regime (A/AC.138/
SC.II/L.71); Canada—Working Paper on the Management of
the Living Resources of the Sea (A/AC.138/SC.II/L.8) ;
Canada, India, Kenya, Madagascar, Senegal and Sri Lanka—
Draft Articles on Fisheries (A/AC.138/SC.11/L.38) ; Ecuador,
Panama and Peru—Draft Articles on Fisheries (A/AC.138/
L.12) ; U.S.A.—Working Paper (A/AC.138/SC.II/L.20) ;
U.S.A. — Revised Draft Articles (A/AC. 138/SC-II/L-9) ;
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U.S.S.R.—Draft Articles (A/AC.138/SC.II/L.6) and Zaire—
Draft Articles (A/AC.138/SC.11/L.60).

Conservation Measures

The development of the law which recognises the special
interest of coastal States to take conservation measures for the
protection of fishery resources in waters adjoining their— co_asts
dates back to various proclamations and national legislations
which followed the failure of the Hague Codification Conference
of 1930. The Truman Proclamation of 1945 (United States
Presidential Proclamation No.2668) took the matter one step
further by proclaiming establishment of conservation zones and
by subjecting fishery activities within such zones to the regula-
tion and control of the United States.

The Geneva Convention of 1958 on Fishing and Conserva-
tion of the Living Resources of the High Seas recognise.s in Arti-
cle 6 the special interest of the coastal State in the maintenance
of the productivity of the living resources in any area of the h{gh
seas adjacent to its territorial sea. Acrticle 7 of this Com{entlon
recognizes the right of the coastal State to take .unllateral
measures of conservation for aforesaid purposes, subject to the
condition that negotiations with other States concerned have not
led to any agreement within a period of six months.. These
measures are to be binding on other States also if there is urgent
need for application of the measures. if the measures a'dopFed
are based on scientific findings and if there is no discrimination
in form or in fact against foreign fishermen.

The various proposals which have been introduced before
the U.N. Sea Bed Committee either on Fisheries or on Exclus.ive
Economic Zone contain provisions with regard to conservation
and management of fisheries. The general trend in all these
proposals is to recognise the special interest of t.he coa_stal.State
in this matter particularly in areas adjacent to 1ts territorial sea
or fishery zone. Some of the proposals contemplate an exclus.we
jurisdiction for the coastal State in the matter of conseryathn
and regulation in the belt of the sea adjacent to the _terrltorlal
sea whilst in areas outside such belt a lesser right is claimed (See,
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for example, Articles II, III. IX and X of the Principles for a
Fishery Regime introduced by Australia and New Zealand ;
Articles 1.8.9 and 10 of the Draft Articles introduced by,
Canada, India, Kenva. Madagascar, Senegal and Sri Lanka ;
Article A of the proposal submitted by Ecuador, Panama and,
Peru). The proposals of Japan and the Soviet Union, however,
oply recognise the special right of the coastal State in certain
cuc_umstances (See Article 2.4 of the Japanese proposal and
Article 5 of the Soviet Draft).

Exclusive Fishery Zone

. .The concept of an Exclusive Fishery Zone appears to have
its 0{1gin in the Canadian proposal made before the Geneva
Con.terence in 1960 containing the six plus six formulai.e. a
territorial sea of six miles and a further exclusive fishery zone
of six miles. The position today has gone much further and the
concept of an exclusive fishery zone is now linked with the
concept of an Exclusive Economic Zone. The States which
claim an Exclusive Economic Zone consider exclusive right in
fisheries .\vithin the zone as a part of the concept of an Exclusive
Economic Zone. The proposals on Exclusive Fishery Zone are
also based on the same principle as the Exclusive Economic
Zone._' na_mely. the enjoyment of exclusive right in the matter of
e;fploxtlallon of the resources of the area. The proposals on
Fisheries put forward by Australia and New Zealand (A/AC

138/SC.II/L.71) ; the proposal of Canada, India, Kc’:nya‘
Madagascar, Senegal and Sri Lanka (A,/AC.]38/’SC;II/L.38):
the proposal of Ecuador. Panama and Peru (A/AC.138/SC II/’
;.60)/;ollqw this basis. Moreover, all the proposals on Exclus‘ive

one/Patrimonial Sea contai 181 i i
ey ntain provisions for exclusive fishing

Sp?c.ia.l Rights of Coastal States in the Fishery Resources
adjoining their Territorial Sea

The .special rights of the coastal State in the fisheries in
waters adjoining their territorial sea appear to have been
rgcogqised in Article I of the Geneva Convention 1958 on
Fisheries even though in a somewhat limited way. The
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proposals of Japan (A/AC.138/SC.II/L.12) and that of the Soviet
Union (A/AC.138/SC.II/L.6) recognise certain preferential rights
for the coastal States in the fishery resources of the area
adjoining their territorial sea even though Japan and the Soviet
Union do not recognise the concept of the Exclusive Economic
Zone. Some of the proposals ciaim preferential rights in the
areas adjacent to the Exclusive Fisheries Zone as an additional
right to their exclusive rights in the Fisheries Zone {See the
joint proposal of Canada, India, Kenya, Madagascar, Senegal
and Sri Lanka : the proposal of Ecuador, Panama and Peru as
also the proposal of Argentina on Economic Zone).

Straits used for International Navigation

One of the crucial issues which has been left unresolved
by the two Geneva Conferences on the Law of the Sea is the
question of passage through straits used for international navi-
gation and other related issues. This topic is closely linked with
the question of the breadth of the territorial sea. Both the
United States of America and the Soviet Union attach consider-
able importance to this matter ; it is also of special importance
to the countries of Asia and Africa as there are a large number
of straits in this region which are normally used for international

navigation.

2 A strait, in the traditional sense for the purposes of
international law, has been understood as forming a passage
between two parts of the high seas. International Conventions
of the type of the Lausanne Convention of 1923 and Montreux
Convention of 1936 were usually concluded for the purpose of
reculating the passage of ships through straits. The question of
the delimitation of the territorial waters in straits as also the
question of passage through straits were discussed both at the
Hague Codification Conference of 1930 and the Geneva Con-

ferences of 1958 and 1960.

3. There are six proposals on this topic namely the joint
Eight Power proposal (A/AC.138/SC.IIJL.18) and the proposals
of Fiji (A/AC.138/SC.I1/L.42), Italy (A/AC.138/SC.II/L.30),
Poland (A/AC.138/SC.1I/L.49), U.S.A. and U.S.S.R.
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.4. The main questions that arise for consideration in
relation to this topic are :

(a) What should be the definition of a “strait used for
international navigation”. Is it the geographical
position, or the width of the strait or the volume of
traffic that passes through the strait ?

(b) What should be the nature of the passage of ships
through straits which fall within the territorial waters
of a State or States and the right of overflight for
aircraft. In this connection should any distinction be
made between straits which are less than 6 miles in
width and those which are wider, also as between
straits lying off major international routes and those
which are used by international shipping ?

(c) If the principle of freedom of navigation and over-
ﬂight Is recognised in respect of passage through
stran.s or certain categories of straits, should any
?estrlctions or limitations be recognised on such right
In respect of any class or category of ships or aircraft
such as Government controlled vessels, warships,
submarines and aircraft used for military purposes ?

5. On the first question. it may be stated that the Soviet
prqposa] would appear to contemplate that straits lying off the
major international routes and used by the coastal states only
may well be considered to be outside the regime of straits used
for international navigation. The Maltese Draft (A/AC.138/
SC.II/L.ZS) appears to interpret the phrase ‘“straits used for
mtgrnational navigation” as meaning straits which. because of
their characteristics, €.g. width and depth are of such a nature
that they permit the passage of ships of types and classes
normally used in voyage between one state and another. No
other draft proposal attempts any definition.

) 6. On .lhc second question, the view which had been
hitherto held is that in the absence of special treaty provisions
the character of passage through straits, which fall within the
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territorial waters of a state or states, is innocent passage. The
concept of freedom of navigation in its application to straits is
new. This has been advocated having regard to the considera-
tion that with the recognition of a 12-mile belt for the territorial
sea, a large number of straits would fall within the territorial
sea of a state or states. It is obvious that “freedom of passage”
would be applicable in respect of those parts of straits which lie
outside territorial waters, but the question is whether this
concept should be applicable over the belts which fall within
the territorial sea. Another question which may also require
consideration is in the event of the concept of “‘freedom of
navigation’ being recognised should this also be applicable to
straits which are less than six miles in width. The Italian
proposal (A/AC.138/SC.11/L.30) makes the concept of ¢innocent
passage’’ applicable to the straits which are not more than six
miles wide, straits which lie between coasts of the same state and
the straits which are near other routes of communication. The
0.A.U. Declaration of May 1973 has endorsed the principle of
innocent passage through straits. This basis has also been
adopted in the proposals put forward by Fiji (A/AC.138/SC.1lJ
L.42) and the eight power proposal (A/AC.138/SC.1I/L.18).
The concept of freedom of navigation is the basis of the pro-
posals of U.S.A. and U.S.S.R. The Maltese proposal (A/AC
138/SC.11/L.28) follows an altogether different basis.

7. On the third question it may be stated that even the
Montreux Convention of 1936 contained certain restrictions.
(See Articles 2 to 7 and 8 to 22 of the Convention). The Soviet
proposal also appears to suggest certain limitations.

Archipelagos

The concept of archipelago as applied to archipelagic
States as also the question of establishment of a special regime
Concerning mid-ocean archipelagos are matters of special interest
to some of the member States of the Committee. These questions
Were generally discussed in the Hague Codification Conference
1930, in the International Law Commission as also during the
Geneva Conferences on the Law of the Sea in 1958 and 1960
but no conclusions could be reached due to wide divergence



46

of views and lack of available technical data — in fact no
detailed consideration was given to the matter in the Geneva
Conferences.

2. There are only two proposals on this topic. namely,
the Draft Articles on Archipelagos introduced by Fiji, Indo-
nesia, Mauritius and the Philippines (A/AC.138/SC.II/L. 48)
and the United Kingdom Draft Articles on the Rights and
Duties of Archipelagic States (A/AC. 138/SC. II/L. 44). In
addition, the Draft Articles on Territorial Sea introduced by
the Delegation of Uruguay (A/AC. 138/SC. II/L. 24), the draft
submitted jointly by Ecuador, Panama and Peru (A/AC. 138/
SC. II/L. 27) as also the Chinese Working Paper on Exclusive
Economic Zone contain provisions with regard to archipelago.

3. The points which require consideration on this topic
are as follows :

(1) the definition of a mid-ocean archipelago and an
‘archipelagic State’ ;

(i) whether and in what circumstances a special regime
can be recognised applicable to mid-ocean archipelagic
States which would enable those States to draw base-
lines for the purpose of delimiting their territorial
sea from the outermost points of the outermost islands
forming part of an archipelago ;

(iif) If the special regime applicable to archipelagos is
based on certain distance or other criterion as bet-
ween the islands comprising the archipelagic State
would it be permissible for that State to apply the
special regime to different groups of islands forming
part of an archipelago or the archipelagic State :

(iv) What would be the character of the waters enclosed
within the group of islands forming the archipelago
and the right of navigation therein and overflights ;

(v) In the event of a special regime being accepted for
the purpose of the drawing of baselines in relation to
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the territorial sea, would any special provision be
required in the matter of continental shelf, economic
zone or exclusive fishery zone ?

4. On the first question the Four Power Draft (Fiji,
Indonesia, Mauritius and the Philippines) contains a compre-
hensive definition of both the expressions ‘‘archipelagic State™
and ‘“‘archipelago” (see Article 3). The United Kingdom Draft
in Article 1 fulfils the purpose of a definition by prescribing the
conditions under which a State can declare itself as an archipe-
lagic State. Article 12 of the Uruguayan Draft, Article 3
of the joint proposal of Ecuador, Panama and Peru, and
Section 1 paragraph (6) of the Chinese Working Paper
contain provisions to indicate as to what is to be regarded as an
archipelagic State.

5. On the second question, the O.A.U. Declaration of
May 1973 has endorsed the principle that the baselines of any
archipelagic State may be drawn by connecting the outermost
points of the outermost islands of the archipelago for the pur-
pose of determining the territorial sea of the archipelagic State.
The joint proposal of Indonesia, Fiji, Mauritius and the Phili-
ppines also proceeds on this basis (Article II of the Draft
Articles). Article 12 of the Uruguayan Draft and Article 3 of
the joint draft of Ecuador, Panama and Peru contain similar
provisions. Section | paragraph 6 of the Chinese Working
Paper, though not very specific on this issue, appears to proceed
on the same concept. The United Kingdom Draft makes
detailed provisions indicating some limitations.

6. On the third question, the United Kingdom proposal
would appear to contemplate that in cases where it is not possi-
ble to treat the whole of the State as one archipelago according
to the criteria suggested in the proposal a part or parts of that
State which fulfil the conditions may be declared as an archi-
Pelagic State. Although in the Four Power proposal there is
1O such provision, such a possibility is not excluded and this
may well be fitted in having regard to the flexibility in the de-
finition of the archipelagic State (Article 1 of the Draft).
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7. On the fourth question, Article IIL of the Four Power
draft designates the waters within the baselines as ‘‘archipelagic
waters” over which the archipelagic State is to enjoy sovereign
rights. The Uruguay Draft as also the joint draft of Ecuador,
Panama and Peru consider those waters to be internal waters.
The United Kingdom draft also recognises the sovereign rights
of the archipelagic States in the waters enclosed within the
perimeter.

As regards the right of navigation and overflight the
United Kingdom draft contemplates a dual regime of passage.
Articles 7 and 8 of the draft provide that in those parts of the
archipelagic waters which are being used as routes for interna-
tional navigation the regime of passage would be that of
‘straits’, whilst in the remaining parts of the waters the
principle of ‘innocent passage’ would apply. The Four Power
Draft contains detailed provisions in this regard in Articles 4
and 5 based primarily on the concept of ‘innocent passage’.
Articles 8 and 9 of the Draft deals with the question of passage
of warships. The Uruguayan Draft in paragraph 12 contem-
plates ‘innocent passage’ for passage of ships through archipe-
lagic waters whereas the joint Draft of Ecuador, Panama and
Peru provides for passage ‘‘in accordance with the provisions
laid down by the archipelagic State.”

8. On the fifth question no proposals have been put for-
ward so far presumably because of the assumption that once a
decision is taken about the delimitation of the territorial sea of
the archipelagic State other matters would automatically follow.
This assumption may not always be helpful and may in fact
stand in the way of several States accepting the special regime
for the archipelagic States. Some discussion on this question
is therefore necessary.

Rights and Interests of Landlocked States

The position of landlocked States vis-a-vis the Law of the
Sea is a matter of particular importance to the Asian-African
community in view of the fact that out of 29 landlocked States
in the world, six happen to be in Asia and 14 in Africa.
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2. Two comprehensive proposals have been put forward
before the U.N. Sea-Bed Committee on this topic, namely, the
Seven-Power Draft Articles relating to landlocked States
sponsored by Afghanistan, Bolivia, Czechoslovakia, Hungary,
Mali, Nepal and Zambia (A/AC.138/93) and an independent
proposal by Bolivia (A/AC.138/92). In addition, provisions
regarding the rights of landlocked States are found in the
various proposals on the International Sea-Bed Regime as
also in the proposals concerning Economic Zones. The draft
formulations prepared by a drafting Group for the A.A.L.C.C.
Special Study Group on Landlocked States also contain useful
material which may be considered.

3. The main questions which require consideration on
this topic are :

(a) Right of access to the sea and transit through the
territory of a State or States for purposes thereof —
question of reciprocity ;

(b) Transit through international rivers for the purpose
of access to the sea including navigational rights in
such rivers ;

{c) Sharing of bencfits in the resources of the sea,
particularly in the Exclusive Economic Zones of
neighbouring coastal States of the region ;

(d) The access to the international sea-bed area beyond
the limits of national jurisdiction ; and

(e) Participation in the international regime for the sea-
bed and in international machinery.

4. On the first question, the matter for consideration is
whether the right of a landlocked State of access to the sea
should be worked out on the basis of bilateral or multilateral
agreements and secondly, whether the concept of reciprocity
should find a place in the agreements with the transit state. It
has been urged that since the right of transit already exists in
international law, exercise of that right should not be made the
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subject-matter of any agreement, bilateral or multilateral,
because in so doing the very right may become precarious and
might, in fact, be negatived in certain cases. It has also been
stated that the right of access to the sea of the landlocked
State would hardly be a right if it was to be made subject to
agreement with the transit States and questions have been posed
as to how the right of landlocked State could be properly
protected if the negotiations with transit States failed. On the
other hand, it is said that even though the right of transit and
access existed, the exercise of such right had to be regulated in
consultation with the transit State especially in the matter of
prescribing the transit routes etc. which are to be made availa-
ble for the purpose. Practical difficulties in entering into
bilateral agreements in certain regions have been experienced
and on that ground it has been suggested that the transit State
should be under an obligation to act in good faith and the
subject-matter of the agreement between the landlocked and the
transit states should be confined to specifying details with regard
to the exercise of such right. Articles IT and III of the Seven-
Power Draft (AJAC. 138/93) proceed on the basis that the right
of landlocked States to free access to and from the sea forms an
integral part of the principles of international law. The Boli-
vian proposal also contains similar provisions. Proposition II
of the principles recommended by the A.A.L.C.C. Special
Study Group also proceeds on the basis that each landlocked
State has the right to free access to and from the sea, but Pro-
position IIT makes the transit of persons and goods of landlocked
States through a transit State dependent on bilateral and multi-
lateral agreements and on the principle of reciprocity.

On the question of reciprocity, it has been stated on the
one hand that this concept was out of place because the require-
ment of transit of the landlocked States was based on necessity
arising from the geographical disability from which a landlocked
State suffers and it could not therefore be equated with any
possible need for transit by a coastal State through a landlocked
State. The other view is that, although the right of transit for
a landlocked State is qualitatively different, the element of
reciprocity may be relevant to strengthen the right of the land-
locked State and to promote co-operation between the two
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States. Article 16 of the Seven-Power Draft provides that
since free transit of landlocked States forms part of their right
of free access to and from the sea which belongs to them in
view of their special geographical position, reciprocity should
not be a condition of free transit of landlocked States but may
be agreed upon between the parties concerned. The Bolivian
Draft also incorporates substantially the same provision.

It may be stated that the O.A.U. Declaration of May 1973
has endorsed in principle the right of access to and from the
sea by the landlocked African countries as also the right of land-
locked and other disadvantaged countries to share in the exploi-
tation of the living resources of neighbouring economic zones
on equal basis as nationals of coastal States. The Declaration
adopted by the Fourth Summit Conference of Non-aligned
Nations in September 1973 has also stressed the need to estab-
lish a preferential system for geographically handicapped deve-
loping countries including landlocked countries in respect both
of access to the sea and of the exploitation of living resources
in zones of national jurisdiction.

5. On the second question, Article 12 of the Seven-
Power Draft provides that landlocked State shall have the right
of access to and from the sea through navigable rivers which
pass through its territory and the territory of a transit State or

forms a common boundary between those States and the land-
locked State.

6. On the third question, it has already been stated that
both the O.A.U. Declaration and the Declaration adopted at
the Fourth Summit Conference of Non-aligned States recognise
the right of landlocked States to share in the benefits of the
resources of the sea and particularly in the zones of national
jurisdiction or exclusive economic zones established by the
neighbouring coastal States. The proposals concerning the
regime of such zones also contain provisions to safeguard the
rights of landlocked States. There are, however, two matters on
which differing views exist. namely (1) whether the benefit of
participation on an equal footing with the coastal States con-
cerned should be restricted to exploitation of the living resources
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or should they include both living and non-living resources ;
and (2) whether this right of participation should be confined to
the nationals of landlocked States or should they have the com-
petence to grant leases or licences in respect of such rights and
to have foreign assistance in their participation. The O.A.U.
Declaration seems to contemplate a share in the exploitation of
the living resources only and most of the proposals on econo-
mic zones follow the same pattern. The Bolivian Draft, how-
ever, provides that developing landlocked States should have
the same obligations and rights as the contiguous developing
coastal States with regard to participation in the living resources
of the seas adjacent to the region, the natural resources of
the continental shelf and those living in the sea-bed or subsoil
thereof within the limits of national jurisdiction/exclusive
economic zones. Similar provisions are also found in the
proposals of Uganda and Zambia on Economic Zones.

7. On the fourth question, Article 17 of the Seven-
Power Draft provides that landlocked States shall have the
right of free access to and from the area of the sea-bed in order
to enable them to participate in the exploration and exploitation
of the area and that landlocked States shall have the right to use
all means and facilities for this purpose with regard to traffic
in transit.

8. On the fifth question various drafts on international
machinery provide for the participation of landlocked States.
The Seven-Power Draft in Article 18 contemplates that in any
organ of the international sea-bed machinery in which not all
member States could be represented, in particularly its Council,
there should be an adequate and proportionate number of
landlocked States both developing and developed. Article 19
of this Draft advocates that the decisions in any organ of the
machinery on questions of substance should be made with due
regard to the special needs and problems of landlocked States,

International Regime for the sea-bed and ocean floor beyond the
limits of National Jurisdiction

The Declaration of Principles contained in the U.N. Reso-
lution 2749(XXV) of 17 December 1970 sets out the general
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principles to govern the nature, scope and basic provisions of
the international regime and the machinery. Principle 1
solemnly declares that the sea-bed and the ocean floor, and the
sub-soil thereof, beyond the limits of national jurisdiction as
well as the resources of the area, are the common heritage of
mankind.

The Declaration of Santo-Domingo inter alia proclaims
that the sea-bed and its resources, beyond the patrimonial sea
and beyond the continental shelf not covered by the former are
the common heritage of mankind.

Similarly, the Organisation of African Unity Declaration
on the issue of the Law of the Sea, reaffirms the belief of African
States in the Declaration of Principles, embodied in resolution
2749(XXYV). These principles, as the authors of the Declaration
believe, should be translated into treaty articles to govern the
area. In their view, particularly the principle of common heri-
tage of mankind should in no way be limited in its scope by
restrictive interpretations,

More recently, the Resolution concerning the Law of the
Sea adopted at the fourth Summit Conference of the non-
aligned countries also reaffirms that the resources of the sea-bed
and ocean floor and the subsoil thereof beyond the limits of
national jurisdiction are the common heritage of mankind.
Further, the Resolution stresses the need to take the Declaration
of Principles adopted by the United Nations as a basis for
establishing an international regime.

There are as many as 26 proposals before the U.N. Sea-
bed Committee on this issue. There are also a number of
problems that require to be considered and these are briefly
discussed below :

[. First is the problem of defining the area of the sea-bed
that lies beyond the national jurisdiction on whichno substantial
progress could be made so far. The various proposals submitted
before the U.N. Sea-bed Committee and the aforesaid Declara-
tions are either silent or tentative. The Working Group 1 of
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the Sub-Committee I after considering these proposals has
finally adopted four alternatives which are as follows :

A

(i) The limit of the sea-bed to which these Articles apply
shall be the outer limit of the continental shelf
established within the 500-metre isobath.

(i) TIn areas where the 500-metre isobath referred to in
paragraph 1 of this draft is situated at a distance of
less than 100 nautical miles measured from the base-
lines from which the territorial sea of the coastal
States is measured, and in areas where there is no
continental shelf, the limit of the sea-bed shall be a
line every point on which is at a distance of not more

than 100 nautical miles from the nearest point on the
said baselines.

OR (B)

The Area shall comprise the sea-bed and the sub-soil
thereof seaward of the outer limit of the coastal sea-bed area in
“.rhich the coastal State by virtue of Article...(of the Conven-
tion...) exercises sovereign rights for the purpose of exploring
and exploiting the mineral resources of the coastal sea-bed area.

OR (O)

.The Area shall comprise the sea-bed and ocean space and
subsoil thereof beyond the limits of national jurisdiction.

OR (D)

The limit of the sea-bed to which these Articles apply shall
be the outer lower edge of the continental margin which adjoins
the abyssal plains or when that edge is at a distance of less than
200 miles from the coast, up to that distance.

7. II. Another problem closely related to the question of the
limits of the area is whether the regime should apply only to the
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sea-bed or it should apply to all ocean space beyond national
jurisdiction.

Among the proposals submitted before the U.N. Sea-bed
Committee, the United States, United Kingdom, U.S.S.R., and
Japan’s proposals affirm that the envisaged international regime
should not affect the legal status of the superjacent waters as
high seas, or that of the air space above those waters. The
Canadian draft recognises the intimate relationship between
activities on the sea-bed and those in the superjacent waters and
suggests that the proposed Convention should provide for a sort
of *'peaceful co-existence” between surface activities and bottom
activities. In contrast, the authors of the Maltese draft take an
extreme view. They consider it necessary to enlarge the scope
of the regime to include ocean space as a whole and its resources
beyond national jurisdiction. In their view, it would be an
illusion to pretend that a future international regime would have
no effect on the legal status of the superjacent waters or on the
exploitation of resources other than minerals.

[II. Next is the question of scope of the regime.
Consideration of the scope of the regime appears to raise at least
two important problems ; one relates to the resources that are to
be covered by the regime. The approach adopted in various
proposals reveals the divergences of view.

The United Kingdom draft reproduces the definition of
the term *‘natural resources’” as adopted in the 1958 Convention
on the Continental Shelf’, and considers that this definition could
equally be applied to the sea-bed area beyond the national

jurisdiction.

The Polish working paper considers that the scope of the

1. Article 2, paragraph 4 of the 1958 Geneva Convention on the Conti-
nental Shelf defines “natural resources” as ‘‘the mineral and other
non-living resources of the sea-bed and the subsoil together with
living organisms belonging to sedentary species, that is to say,
organisms which, at the harvestable stage, either are immobile on or
under the sea-bed or are unable to move except in constant physical
contact with the seabed or the subsoil.”
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international regime should be confined to exploitation of the
mineral resources of the sea-bed and the ocean floor and subsoil
thereof beyond the limits of the Continental Shelf. It stipulates
that the regime would not be concerned with any activity con-
ducted on the surface of the seas and oceans nor in the waters
thereof, unless such activity constituted part of an exploratory or
exploiting activity with regard to mineral resources of the interna-
tional area ; in particular the organisation would not deal
with the extraction of minerals from sea-water. While support-
ing the concept that the regime should not apply to the living
resources of the sea-bed, the Polish draft elaborates that the
exclusion of matters relating to the biological resources of the
sea-bed and the ocean floor from the competence of the organisa-
tion is prompted by the desire to retain homogeneity of its
functions. Moreover. it considers the problem of the living
resources of the sea-bed and the ocean floor beyond the limits
of the Continental Shelf is one which is of small, if at all of any
practical importance.

The Canadian draft considers it both premature and
unnecessary at this stage to come to a definite view one way or
another on the possible applicability of the international sea-bed
regime to living sea-bed resources. On the other hand, the
13-Power Latin American draft stresses that the regime should
cover not merely the living and non-living resources of the area
but also, if it is to be consistent with the concept of common
heritage of mankind, the whole of the area itself and all activities
directly or indirectly related to its utilisation.

IV. Another relevant aspect for consideration in relation
to the scope of the regime would appear to be the question
whether the international machinery should be empowered to
explore and exploit the international area of the sea-bed.

The Declaration of Santo-Domingo specifically provides
that the Area should be subject to the regime to be established
by international agreement, establishing an international author-
ity empowered to undertake all activities in the area, parti-
cularly the exploration, exploitation, protection of the marine
environment and scientific research, either on its own, or
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through third parties, in the manner and under the conditions
that may be established by common agreement.

The Declaration of the Organisation of the Africap Unity
also affirms that the international machinery sh(_)uld be invested
with strong and comprehensive pOWers, which would also
include the right to explore and exploit the arca.

The Resolution of the fourth Summit Conference— of the
Non-Aligned countries also stresses the need tq setup an mtefrna-
tional authority to undertake, under 1ts eﬂ"e;tlve. control en.her
directly or by any other means on which it may QCc@e,
all activities related to exploration of the zone and exploitation
of ils resources.

Amongst the various drafts submitted before the U.N.
Sea-bed Committee, the French proposal, the U.S.S.R. proposal,
the Polish draft, the United Kingdom draft expressly oppose
the view that the proposed international machinery.should hz_we
direct operational powers. The Canadian draft, while SLllg_gf:stmg‘
slow and cautious approach, does not rule out the possibility c_>t
entrusting the proposed machinery with th.e power 10 engage In
exploitation at some future stage, partlcu.larly if th.at \.vould
facilitate full participation by the developing gogn}nes in the
exploration of the sea-bed resources by means of joint ventures
with the international machinery.

The proposal submitted jointly by the delegations of
Afghanistan, Austria. Belgium, Hungary, Nepal, Netherlands
and Singapore suggests that the decision should be lefF to the
Authority itself The sponsors of the proposal co.nmder that
even if the exploration and exploitation of any pe‘lrtl.cular part
of the international area by the authority itself might not be
economically profitable, it might, however,' pc useful for
developing countries in connection with the tramu}{; of person-
nel and the transfer of technology and “know-how".

Under the Tanzanian draft, all activities of exploration
and exploitation of the resources of the area and other
related activities should be conducted by or on behalf of the
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International Sea-bed Authority, or by a Contracting Party or
natural or juridical persons under its or their sponsorship, all
subject to the general supervision and control of the Interna-
tional Sea-bed Authority. Article 16 of the draft further
provides that the International Sea-bed Authority would either
itself explore and exploit the International Sea-bed area by
means of its own facilities or would issue licences to Contract-
ing Parties.

The proposal submitted jointly by the delegations of Chile,
Colombia, Ecuador, El-Salvador, Guatemala, Guyana, Jamaica,
Mexico, Panama, Peru, Trinidad and Tobago, Uruguay and
Venezuela, does not envisage delegation of power to exploit.
The sponsors of the proposal consider that since the concept of
common heritage applies to both the area itself and the re-
sources of the area, the International Authority should supervise
the area itself and ensure that any activities carried out in it
would not impair the heritage of which it is the trustee.

V. The next issue relates to the powers and functions of
the Authority in general, as well as the powers and functions of
its organs. In that connection, perhaps the most crucial pro-
blem that would require serious consideration would appear to
be the composition and decision-making procedures of the
executive organ of the Authority. At the same time, a cautious
approach would also be necessary while defining Authority’s
powers concerning control of price fluctuations for certain
minerals and implications of exploitation of the resources of the
area, including their processing and marketing.

The Declaration of the Organisation of African Unity
considers that the machinery should be invested with strong
and comprehensive powers. Among others, it should deal with
equitable distribution of benefits and minimize any adverse
economic cffects by the fluctuation of prices of raw materials
resulting from activities carried out in the area. It should
distribute equitably among all developing countries the proceeds
f.rom any tax (fiscal imposition) levied in connection with activi-
ties relating to the exploitation of the area. It should protect
the marine environment, regulate and conduct scientific research
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In regard to the structure of the Council, the Declaration
suggests that its composition should reflect the principle of
equitable geographical distribution and it should exercise most
of the functions of the machinery in a democratic manner.

Generally speaking, the proposals submitted before the
U.N. Sea-bed Committee contemplate comprehensive powers
and functions of the Authority and its organs which, for the
sake of convenience, could be grouped in broad categories,

namely :
(i) Constitutional ;
(i) Administrative ;
(iii) Recommendatory ;
(iv) Approval ; and
(v) Supervision and Management.

Furthermore, some proposals also stipulate the details in
regard to the powers and functions covering :

1. Promotion of international co-operation in the
international area ;

2. Safeguarding the marine environment ;
3. Maintenance of the ecological balance :

4. Preparation of guidelines and rules relating to equit-
able sharing of benefits derived from the area ;

Ensuring participation of landlocked and other
geographically disadvantaged states in exploration
and exploitation of the Area ;

W

6. Providing guidelines for appropriate agreements and
arrangements between landlocked or other geographi-
cally disadvantaged states and transit states ;

7. Promotion of scientific research in the Area.
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The proposals submitted by the delegations of the United
States, United Kingdom, France, Italy, Japan, Tanzania contain
detailed provisions regarding the system of issuing licences for
the exploration and exploitation of the sea-bed resources. In
that connection. some of these proposals also envisage establish-
ment of subsidiary organs. Consideration of these issues would
appear to be of immense importance.

Marine Pollution

The problem of marine pollution is one of the key issues
for consideration in the forthcoming Conference on the Law of
the Sea. It is envisaged that a suitable framework of law in
relation to the marine environment could be formulated on the
basis of general guidelines and principles for the preservation of
the marine environment recommended by Governments from
time to time. Some of the principles reflecting the common
provisions contained in various proposals submitted before the
U.N. Sea-bed Committee, and also in the Declarations of
0.A.U. and Santo Domingo are discussed below :

(1) It is recognised that all States have an obligation
under international law to protect the mariine environment and
remove any danger of pollution.

The Declaration of Santo Domingo recognises the duty of
every State to refrain from performing acts which may pollute
the sea and its sea-bed, either inside or outside its respective
jurisdictions.  Similarly, the Declaration of the Organisation of
African States contains the right of every State to manage its
resources pursuant to its environmental policies and an obliga-
tion towards prevention and control of pollution of the marine
environment. Principle 21 of the Stockholm Declaration pro-
vides that in accordance with the Charter of the United Nations
and the principles of international law, States have the sovereign
right to exploit their own resources pursuant to their own en-
vironmental policies. and also have the responsibility to ensure
that activities within their jurisdiction or control do not cause
damage to the environment of other States or the areas beyond
the limits of national jurisdiction.
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This cardinal principle of international law is also recog-
nised in various draft proposals submitted before the United
Nations Sea-bed Committee. Article | of the Canadian draft.
Principle (a) of the Australian draft, Article 2, paragraph 1 (a)
of the Maltese draft, Article I of the U.S. draft, Article VII
of the Kenyan draft, Article IIT of the Norwegian draft, para-
graph 2 of the draft submitted by the delegations of Ecuador,
El-Salvador, Peru and Uruguay contain such provisions.

(2) States should take appropriate measures either indi-
vidually or jointly, to preserve and protect the marine environ-
ment.

The Declaration of the Organisation of African States
provides that States should take all possible measures, indivi-
dually or jointly, so that activities carried out under their
jurisdiction or control do not cause pollution damage to other
States and to the marine environment as a whole. Article 2,
paragraph (b) of the Maltese proposal, Article 2 of the U.S.S.R.
draft. Principle (a) of the Australian draft, Article III of the
Norwegian draft. Article IT (1) of the Canadian draft, Article
VIII of the Kenyan draft and paragraph 8 of the draft submitted
by the delegations of Ecuador, El-Salvador. Peru and Uruguay
stipulate provisions to this effect.

(3) In the formulation of their national legislation, States
should take into account relevant international Conventions and
standards developed by competent international organisations so
that there could be proper harmorisation between national and
international measures.

The Declaration of the Organisation of African States
stipulates that in formulating such measures, States should take
maximum account of the provisions of existing international or
regional pollution control conventions and of relevant principles
and recommendations proposed by competent international or
regional organisations. Article 1I(2) of the Canadian draft,
Principle (b) of the Australian proposal, Article VIIIL of the
Kenyan draft, Article VI cf the Norwegian draft and paragraph
8 of the draft submitted by the delegations of Ecuador,
El-Salvador, Peru and Uruguay contain such provisions
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(4) States are obliged to guard against transferring
damage or hazard from one part of the environment 1o
another.

Article XV of the Kenyan draft, Principle (e) of the
Australian draft, paragraph 24 of the draft submitted by
Ecuador, El-Salvador, Peru and Uruguay and Article XIII of
the Norwegian draft incorporate such provisions.

(5) States should support and contribute effectively to
international programmes drawn up for expanding scientific
knowledge and research on various aspects of prevention of pollu-
tion of the marine environment. To achieve that end States
should cooperate on global, regional and national basis.

Articles 4 and 6 of the Soviet draft, Article V of the
Canadian draft, and Principle (d) of the Australian draft,
Article XIV of the Kenyan draft, paragraphs 11 and 13 of the
draft submitted by the delegations of Ecuador, El-Salvador, Peru
and Uruguay and Article V of the Norwegian draft contain
such provisions.

(6) States should cooperate to develop further the inter-
national law regarding liability and compensation for the victims
of pollution and other environmental damage caused by activities
within the jurisdiction or control of such States to areas .beyond
their jurisdiction.

The Declaration of Santo Domingo stresses the need for
recognition of international responsibility of physical or juridi-
cal persons damaging the marine environment and suggests
drawing up of an international agreement, preferably of a world-
wide scope. Article VII of the Canadian draft, Article 3 of
the Soviet draft, Article XVIII of the Kenyan draft, Article XX
of the Norwegian draft, paragraph 7 of the draft submitted by
the delegation of Ecuador, El-Salvador, Peru and Uruguay and
the proposal submitted by the delegations of Trinidad and
Tobago also contain provisions on this aspect.
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(7) A coastal State would enjoy necessary rights and
powers to exercise effective control and implement its enforce-
ment meaqsures.

Some proposals envisage that a coastal State should be
able to take action to prevent, mitigate or eliminate dangers to
its coastlines resulting from the accidents on the high seas. The
Thirteen-Power proposal (proposal submitted jointly by the
delegations of Australia, Canada, Colombia, Fiji, Ghana, Iceland,
Iran, Jamaica, Kenya, Mexico, New Zealand, Philippines and
United Republic of Tanzania), the Four-Power proposal
(proposal submitted jointly by the delegations of Ecuador, El-
Salvador, Peru and Uruguay), the proposals of the delegations
of Canada, France, Japan, Kenya, Malta, Netherlands, Norway
and the United States contain relevant provisions on this
matter.
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(i) SUMMARY RECORD OF DISCUSSIONS
HELD AT THE FIFTEENTH SESSION

At its second meeting held on 8th January 1974, the Com-
mittee began its discussion on the Law of the Sea. The Rappor-
teur of the Working Group and the Sub-Committee on the Law
of the Sea reviewed the developments which had taken place
since the Fourteenth Session of the Committee held in New
Delhi in January 1973. He gave an account of the progress of
the work done in the First Committee of the General Assembly
of the United Nations during the XXVIII Session and at the
First Session of the United Nations Plenipotentiaries Conference
of the Third Law of the Sea Conference held in New York in
December 1973.

The Chairman of the A.A.L.C.C. Study Group on Land-
locked states made a detailed statement. He felt that the land-
locked states should not think about their own self interest alone,
but ought to see that the interests of all nations, coastal and non-
coastal, landlocked and disadvantaged as well as transit and
maritime countries should be realised equally in the forthcoming
conference and within the framework of equality and justice. In
his view, to create problems for implementation of the right of
access to and from the sea, or to ask too much in violation of
other legal rights such as the right of free navigation and com-
munication and the principle of common heritage of mankind
would not be beneficial to anyone.

On the question of Economic Zone or Patrimonial Sea,
he said that it should not be rejected outright. However,
recognition of such regime should in no way be in conflict with
freedom of navigation, over flights, laying of cables and pipelines
and above all the rights and interests of the landlocked states.
As regards fishery, he said that coastal states should recognize
the right of landlocked states to fish on equal footing subject to
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certain conditions such as the obligation not to transfer that
right or lease to a third party. In regard to straits, he thought
that, although it was closely related to the question of the
breadth of the territorial sea, the different character of each
strait and its localized or international or universal aspect, as
well as the political, geographical and security aspect of each
of the straits would have to be considered individually.

On the question of international regime for the sea-bed,
he supported a strong and powerful international authority in
which not only coastal and marine powers, but land-locked and
other disadvantaged states should participate in proportion to
their number, needs and geographical location. Lastly, on the
question of rights and interests of land-locked countrics, he
stressed that right of free access to and from the sea was an
established legal right just as the right of way in common law.
However, it was closely linked with technical facilities such as
the means of transport, sea ports and free access to territorial
sea and economic zone as well as reaching to the sea-bed and
ocean floor beyond the limits of national jurisdiction for the
purpose of exploration and exploitation of the resources. Com-
menting on the formulations prepared by the Secretariat, he
said that paragraph 2 of principle 2 of the formulation sought
to leave the right of free access at the mercy of the coastal
states. Further, principle 5, under which the routes of transit
should be determined by coastal states would create obstacles
in the way of free access and free transit and might destroy the
whole concept of right of access for land-locked countries by
introducing the element of reciprocity.

The delegate of Iran felt that because of the complex nature
of the problems and the special geographical, economic and
social factors involved in the use of the seas, it was not possible
to reach agreement on each and every issue, and adopt a com-
pletely unified stand on all the subjects relating to the Law of
the Sea. In his view, conservation of the living resources of the
sea, fisheries management and protection of the marine environ-
ment and anti-pollution measures were amongst the various
fields on which the Coastal States of a narrow sea could co-
ordinate their efforts. To illustrate his point of view, the
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delegate referred to the bilateral agreements reached on the conti-
nental shelf of the Persian Gulf, which he felt, had clearly
vindicated the fact that the problems involved in the delimit-
ation of the areas under national jurisdiction were by no means
insurmountable in a narrow sea. Speaking about his Govern-
ment’s proclamation of October 30th, 1973 establishing the
outer limits of Iran’s exclusive fishing zone in the Gulf and the
Sea of Oman, the delegate said that Iran’s action was based on
historic fishing rights on the Iranian Coastal inhabitants as
specified in the Law of April 12, 1959 regarding the territorial
Sea of Iran. Moreover, it was mainly designed to prevent
foreign fishing fleets from unauthorized exploitation of the living
resources of the seas adjacent to Iranian Coast. Further, in
determining the outer limits of Iran’s exclusive fishing zone,
two criteria had been taken into account. In the Persian Gulf,
the outer limits of the zone had been set at the outer limits of
the superjacent waters of Iran’s continental shelf. Accordingly,
where the continental shelf of Iran had been delimited by agree-
ment with other Gulf States, the outer limits of Iran’s fishing zone
would correspond to the continental shelf line as specified in the
agreements; and where Iran’s continental shelf had not been
delimited under a bilateral agreement, the fishing zone would be
determined by a median line equidistant from the baselines of
the two countries. In the Sea of Oman where the continental
shelf dropped abruptly at a short distance from the Coast, a dis-
tance criterion of 50 miles had been adopted. Lastly, the
delegate considered that the establishment of a regional fisheries
Commission composed of fisheries experts of all the Gulf States
could be usefully conceived of as a measure to ensure the ration-
al use of the seas adjacent to the coasts of the Gulf States.

The delegate of Indonesia reiterated the archipelagic
principles introduced by his delegation in the UN Sea-bed Com-
mittee (Document AJAC-130/SC II/L-15). The delegate felt that
the most encouraging development to the archipelagic concept
was the endorsement of the archipelagic principles by the
African states in the OAU Declaration of 1973. He expressed
his delegation’s ardent wish that the support to the concept of
archipelago would continue to grow further.
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On the question of passage through straits used for interna-
tional navigation. the delegate referred to the UN Document
AJAC-138/SC 11I/L-18 and said that the document attempted to
strike a balance between the need of other countries to pass
through national straits used for international navigation and
the needs of Coastal States themselves to protect their ‘‘peace,
good order and security.”” He explained that the aforesaid
document was not at all intended to obstruct international navi-
gation, as some powers, motivated by their own interests to
maintain their global military mobihty, would like the world to
believe. On the contrary, it was an attempt to facilitate interna-
tional navigation, including the quickest possible passage of
the military vessels, yet at the same time avoiding the possible
negative effects of such navigation to the “peace, good order
and security” of the Coastal States, especially those poor and
militarily weak coastals in the Asian-African world.

In regard to other problems for consideration in the forth-
coming conference on the Law of the Sea, the delegate said that
the future law of the sea must be able to ensure economic
development of the developing countries, safeguard the security
and political stability of developing and militarily non-powerful
coastal states, and give the developing countries more chance
and possibilities to participate in national development and
management of the ocean resources and space beyond the limits
of national jurisdiction.

Commenting on the paper prepared by the Secretariat, the
delegate said that he could not accept Section C dealing with
archipelagic waters. Provisions of Paragraphs 2 and 3 of Section
C, he thought, was tantamount to denying the archipelagic
states the possibility to control the resources in the economic
zone. Another paragraph which his delegation could not accept
was paragraph 3 in which some waters of the archipelago was
amputated or chopped off to become straits where the regime
of passage would be different. In his view, there would be a
clear recognition of the innocent passage for foreign vessels
through sea lanes in the archipelagic waters. and any amputa-
tion of archipelagic concept piece by piece would make it
meaningless.
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The delegate of Sri Lanka elaborated his government’s
position on the question of the Rules of Procedure for the forth-
coming conference on the Law of the Sea. He favoured incor-
poration in the Rules a provision for decisions at the plenary
stage to be taken by a majority of two-thirds of the states pre-
sent and voting. Other proposals such as those for larger
majorities, e.g., three-fourths or nine-tenths, or decision by a
specified number of the participants casting positive votes, were
not acceptable to his delegation. Further, he stressed that the
problem of competing texts, in the absence of a single ‘“basic
proposal’”’ such as had been provided in the past by the Interna-
tional Law Commission, should also be recognized and resolved
in an orderly and equitable manner.

On the question of establishment of the regime and machin-
ery to govern the sea-bed and ocean floor beyond the limits of
national jurisdiction, the delegate felt that much new ground
was to be covered. In his view if the envisaged international
authority was asked to issue licences for exploration and exploi-
tation, the adoption of detailed operational rules to give effect
to such a licensing system could not be avoided. If, on the
other hand, it was decided to adopt a system whereby the interna-
tional authority could itself be solely responsible for explora-
tion and exploitation of the area beyond national jurisdiction,
but would normally contract with state or private enterprises
possessing the requisite financing and technological capacity in
order to carry out such exploration and exploitation, then a
different set of operational rules could be required.

His delegation was inclined to favour a position whereby
the international authority could have sole responsibility for the
exploration and exploitation of the sea-bed beyond national
jurisdiction. but would enter into contractual arrangements for
the discharge of those responsibilities, The operational rules in
this case, would prescribe the basic legal framework of the
contractual arrangements to be entered into with the entity
carrying out exploration or exploitation activities on behalf of
the international authority, as well as particular rules for such
activities as scientific research, general survey and exploration,
feasibility study, construction, exploitation, handling of
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production, recovery of project costs, marketing and in certain
circumstances. transportation as well. In addition, rules would
be necessary for adequate supervision and control of the con-
tracting agency by the international authority through requiring
prior consultation and submission of designs, specifications and
work programmes, as well as through regular inspection and
reporting.

In regard to the basic subjects of the territorial sea and
the exclusive economic zone, the delegate stressed the need for
securing mutual accommodation of the interests of coastal, land-
locked and other geographically disadvantaged states, bearing in
mind the over-riding and all-pervasive community of interests
of those countries as economically deprived and technologically
backward.

Lastly, as regards the question of transit of ships through
straits used for international navigation that lay within the
territorial sea of the coastal states, the delegate considered that
it should be restricted to ‘‘innocent passage”. Moreover, if it
could be possible to work out objective criteria by reference to
which the ‘‘innocence’ or otherwise of a vessel’s transit were to
be assessed, the principle of “‘innocent passage’ might well offer
an acceptable basis for discussion with those major maritime
powers supporting a concept of “free transit™ through straits.

The delegate of Japan expressed the view that the Law of
the Sea Conference was the ultimate manifestation of the sove-
reignty and sovereign equality of states and each participating
state had the right to ensure that its own interests were properly
reflected in the formulation of the treaty provisions in harmony
with the interests of others. While sharing the view that there
could be no genuine or meaningful reconciliation of interests
unless the view-points of developing countries were clearly
identified and fully appreciated, he felt that solutions to the
problems which beset the community of nations did not lie in
the imposition of the views of any section of that community. In
stressing the need for mutual concessions, the delegate said that a
greater and fairer chance should be reserved to those countries
which had hitherto béen denied under the traditional legal
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regime the opportunities to participate fully in the utilization of
the resources of the sea, in particular, the developing countries
and the geographically disadvantaged states. To that extent,
advanced maritime states, and where necessary, the geographi-
cally advantaged states would be required to make concessions
so as to accommodate the developing countries and the less
advantaged states.

Commenting on the proposals for the establishment of a
broad coastal state resource jurisdiction, such as the proposed
Exclusive Economic Zones or the Patrimonial Sea, the delegate
said that unless the rights and interests of other states were duly
protected and accommodated, it would accentuate rather than
diminish the existing inequities due to geographical accidents
and would not contribute towards promotions of peace and
welfare of the mankind of tomorrow. In other words, efforts
should be made in search of a new legal regime in which a
greater portion of the world’s oceans would be reserved for the
fair and equitable utilization by all members of the international
community. He sincerely hoped that the working paper on
Fishery submitted by his delegation to the U.N. Sea-bed Com-
mittee in the summer of 1972, with certain modifications, could
provide a useful basis for a pragmatic accommodation of the
conflicting interests among states concerned in the field of the
exploitation of the marine living resources.

On the question of straits used for international naviga-
tion, the delegate said that his country attached great importance
to the recognition of rules which would accord international
shipping an unimpeded right of passage through such interna-
tional straits, This, however, did not mean that ships on
passage should be free from application of any regulation by the
coastal state concerned. In his view, they must comply with
the coastal state’s laws and regulations enacted in accordance
with the accepted international rules and standards regarding,
inter alia, preservation of the marine environment. He was
convinced that, if an agreement could be reached on this newly
defined right of passage through straits applicable to interna-
tional shipping, it would be highly beneficial for the international
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community as a whole by providing it with an efficient maritime
transport.

In regard to the problem of archipelago, the delegate was
prepared to give it sympathetic consideration for its recognition
in international law in an appropriate form. However, he felt
that the establishment of a regime of archipelago could, unless
the legitimate interests of other states were accommoc?ated,
result in a substantial curtailment of the rights previously
enjoyed by them respecting various uses of the sea.

Regarding the question of marine pollution, the delegate
said that, it was a multi-facet problem requiring a truly
comprehensive approach. In his view, two different world
community interests needed to be reconciled : on the one hand,
the effective preservation of the marine environment and, on
the other, the protection of the rights of states to the legitin?ate
uses of the sea, regarding in particular the right of navigatlf)n.
As regards the ships, the principle of flag-state jurisdiction
would have to be supplemented by an approach which would
recognize a greater responsibility in the hands of the coastal
state. However, a mere extension of jurisdiction of the coastal
state would not be considered apppropriate, unless the interests
of the international community in the maintenance of the free-
dom of communication were safeguarded. In that connection,
he referred to the proposal submitted by his delegation to the
U.N. Sea-bed Committee concerning enforcement competence of
the coastal state. According to that proposal, a coastal state
might, in a limited area adjacent to the territorial sea, enfo.rce
internationally accepted rules and standards for the prevention
of marine pollution in cases where a violation of such rules and

standards had taken place.

Finally, he thought that, to ensure effective control of
marine pollution, the concept of port state jurisdiction could be
given serious consideration.

The observer from Peru described the whole gamut of the
problems relating to the Law of the Sea as a confrontation bet-
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ween a minority of maritime powers, and a majority of develop-
ing countries. In his view, the former today, as ever, persisted
in a conservative position intended to maintain narrow limits of
national sovereignty and jurisdiction for utilizing and exploiting
the seas in accordance with economic and military objectives
that might secure them a shared hegemony over the world.
The latter, more today than ever, had assumed a progressive
position and demanded the right to dispose of the resources
existing in the adjacent seas as a means to free themselves from
foreign domination and to promote the development and welfare
of their people. Facing that crucial controversy, an increasing
number of medium powers shared the position of the third
world countries and supported the recognition of extensive
maritime zones, in which they might protect their national
interests up to a 200-mile limit which had thus become the
basic element of any international agreement and an irreplace-
able symbol of the new Law of the Sea. Further, the represen-
tative of Peru outlined in detail the areas of agreement which,
in his view existed among coastal countries of different degrees
of development who shared the new philosophy of the Law of
the Sea.

On the question of straits used for international navigation,
the representative of Peru supported the position of the countries
which maintained the concept of innocent passage as the proper
regime to be applied, supplemented by more precise regulations
for reconciling the rights and interests of those coastal and other
states. With regard to the regime for archipelagos, he fully
supported the concepts and principles proposed by the Archi-
pelagic States. In his view, those principles represented a
logical solution to various problems which arise from the parti-
cular position of those countries, while respecting at the same
time the interests of international communication.

On the question of the continental shelf, he considered that
the sovereign rights of coastal states must be preserved up to the
continental margin, even if it extended beyond the 200-mile
limit as no other country could claim a better right to the sub-

merged part of the territories of particular state than that state
itself.
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Lastly, speaking about the concept of the economic zone,
the representative said that, since that formula had gained
ground, the Governments of the conservative powers were now
directing their efforts to undermine the unitary concept of the
200-miles zone through the distinction of the regimes applicable
on one hand to the Sea-bed and on the other hand, to the super-
jacent water. Such a division, in his view, pretended to igqqre
the interdependence of respective spaces and of the activities
carried out in them, which required a single authority to regulate
the management of the zone with regard to natural resources,
pollution, scientific research, the implacement and use of instal-
lations in the sea, its soil and sub-soil.

The delegate of Pakistan considered that the interests of
the land-locked and transit states were inter-connected and
inseparable. In his view. the question of transit was essentially
bilateral in character. Elaborating his point of view, the dele-
gate observed that the access to the sea through the territory of
a transit state was something which the land-locked states
enjoyed onmly through bilateral and multi-lateral agreements
among the states concerned. There was no connection between
the concept of the freedom of the high seas and the question of
access to and from the sea and transit through another state.
He observed that the existing international law on the subject as
embodied in the convention on the territorial sea and the conti-
guous zone of 1958 and the Convention on Transit Trade of
Land-locked States of 1965 expressly supported his point of
view. Also, he had strong reservations to the assertion that the
right of transit was unqualified and un-encumbered, or fully
established. Lastly, the delegate clarified that his observations
should not be construed to mean that he did not sympathize
with the special problems of land-locked states. The objective
solutjon, as he considered, was that since the right of transit of
land-locked states could be interpreted only as an encroachment
on the sovereignty of the transit state, the extent to which the
transit state was willing to place limitation on its sovereignty
should be determined by itself and on the basis of bilateral
agreements between the parties concerned.

Resuming the discussion in the meeting held on Wednesday,
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the 9th January. 1974, the delegate of the Phifippines
emphasised that the archipelagic position essentially meznt the
very life of an archipelago as one nation, its waters, its land and
its people as one indivisible whole. He stated that, especially
Iast year, the concept has been given conerete articulation and
that recognition has been given to the fact that particular and
distinct rules must be applied to the waters of an archipelago.

He appreciated the recognition given to the concept of
archipelago in the Qrganisation of African States Declaration on
the issue of the Law of the Sea, adopted at Addis-Ababa in
May 1973, The Declaration, as he saw it, stated suceinctly and
accurately the archipelagic position. [t recognised that the
waters within the baselines of an archipelago were distinct
from the territorial sca outside the baselines and that the
walers within the baselines together with the islands of the
archipelago constituted integral parts of the archipelagic state
itself. In his view, it was clear that the rights of archipelagos
over the waters within the baselines could not possibly be less
but should be greater than those which they had over the
territorial sea which [ay outside the baselines.

Commenting on the formulations prepared by the
A ALCC. Secrelariat, the delegate said that, some of the
suggestions or proposals would have the effect of destroyine the
concept iself. He expiained that like many of the issues of
the Law of the Sea, the archipelagic position had basically two
aspects : namely, that of navigation and that of resources
exploitation both living and non-living. On pavigation his
delcgation was prepared to grant the rights of innocent passage
through designated sea lanes. He could not accepl the conten-
tion of some states to grant the right of free passage through
those sea Janes or the right of innocent passage through ali the
waters of the archipelagos. He reiterated that those waters
were within the baselines and they were integral parts of the
archipelagos. Any free passage through waters of the archipe-
lage would constitute such an intrusion into the archipclago
itgelf that the concept would become substantially meaningiess.

As to resource exploitation, the suggestion that foreign
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fishermen who had been fishing in the waters of the archipelago
should be allowed to continue fishing there was also not accep-
table to his delegation. He asked how other states could
possibly have fishing rights over waters of an archipelago when
such rights are not enjoyed in territorial seas. He recalled that
waters of an archipelago were within, not outside, the baselines
of the state.

He stated that although the waters of an archipelago were
integral parts of its territory and subject to the state’s dominion
and sovereign power, his country would be prepared to grant to
other states certain privileges over those waters. but not any
right such as that of free passage which would render the
concept meaningless and the integrity of the archipelagic state
an illusion.

The observer for Canada said that as regards the natural
resources of the continental shelves, the law and practice of
states had already determined that coastal states had the exclu-
sive sovereign right to exploit and any restrictions of whatsoever
form were not acceptable to his delegation. However, exploita-
tion of the sea-bed resources beyond the continental margin
should be for the benefit of mankind as a whoile z d that of
developing countries in particular. In his view, the uccess of
any new Authority with the overall responsibility for sea-bed
activities in the international area could be assured only by a
pragmatic approach taking due account of the economic factors
involved such as investmeats. production and marketing,

With respect to the living resources of the sea, he said that
for most of the fish species it was the coastal state that would
be best able to manage and conserve them. In his view, the
essential consideration for any sound management system should
he that the stocks should be treated as a whole. He felt that it
would be a folly to exercise control to any arbitrary limit whic_:h
may be totally devoid of meaning in réspect of the natural habits
of fish species. This, however, did not imply that the peeds and
practices of other fishing nations should be ignored. His country
was prepared to let others acquire a just portion of 1h.c maxi-
mum sustainable yield, provided those forcign activities were
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The delcgate of Ghana summed up the reasons for the
failure of the 1958 and 1960 Geneva Conferences on the Law of
the Sea as follows: firstly, the excessive zeal of developed
countries to develop international law instead of codifying
existing principies by introducing for the first time the vital
interests of coostal states in wide areas off their coasts and
leaving superjacent waters as high seas ; secondly. the adherence
of developed countries to the traditional view of narrow terri-
torial waters and thirdly the attempt by developing countries 1o
obtain broader jurisdiction over their adjacent waters. In his
view, the various conflicting, interests, although complex in
nature, could be resolved in the spirit of accommodation and
goodwill. He traced the recen! developments in the technology
of the Sea-bed exploitation and said that scientific research in
marine environment was a concomitant and necessary pre-
requisite 1o the development of advanced technology relating to
the sea.  [n his view, rational security considerations had raised
the question of control of scientific research with a view o
limiting their abuse.

He felt that the task of the forthcoming law of the sea
conference would be o resolve the conflicts between the major
maritime powers, which possessed the world’s Jargest merchant
shipping Reet, navies with global strategic interests and distant
water fishing fleet and therefore demanding maximum mobility
or in the other words “free transit’' and the maintenance of the
status que on the one hand, and the developing coasial states
with rapidly increasing population depending on the seas for
food and raw materials and therefore interested in extending
their jurisdiction over waters adjacent to their coasts. Further,
e said that the extension of his country’s territorial waters from
12 nmiles to 30 miles was considered essential not only because
of the national security considerations, but also to protect the
marine environment from pollution. Onr a regional level Ghana
was an importani fishing nation and therefore stressed the need
for recognition of regional arrangements whether on bilateral or
multitateral basis giving fishing rights to countries within the
region. Lastly, e said that his government f{ully supported the
decisions of the Q.A.U. as contained in the O.A.U. Declaration
on issues relating to the law of the sea.
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The observer for Spain described the peculiar geographical
characteristics of his country and stated that his couatry attach-
ed great importance to the issues relating to the law of the sea.
He felt that the views of his Government were very close tothe
views of the Afro-Asian countries, and in general of the coun-
tries of the third world. Although, his country's declared
territorial sea limit was six miles he recognised that establishment
of a twelve mile territorial sea was entirety in accordance with
the international law. Like many other delegations. he also
shared the view that the normal rule of navigation through
territorial seas, including the straits, was that of innocent passage.
However, he was also awarc of the need for a re-examination
and a precision of that concept, taking into account the techno-
logical and scientific developments and the need to grant all
required guarantees to peaceful interrnational maritime navigation.
He referred to the proposal submitted by his delegation together
with the delegations of Indonesia, Malaysia, the Philippines,
Yemen., Cyprus, Greece and Morrocco to the U.N. Sea-bed
Committee {L.. 18). In that connection, he said that the innocent
passage principle referred only to shipping and had nothing to
do with the passage of aircraft.

On the gquestion of archipelago, he fuily supported the
positions of Indonesia, the Philippines, Fiji and Mauritius and
stated that some principles of the archipelagic states should be
applied “*mutatis mutandis” to the archipelagos of “mixed
states”’. Concerning the continental shelf, his delegation sup-
ported the principle that the breadth of the continental sheif
should be measured according to the criteria of distance on the
sarface up to a distance of 200 miles. In his view, it was
agsential to find some solution to take into account the vested
rights exercised by some states beyond the limit of 200 miles.
On the question of economic zone, he accepted the principle
that the coastal state had functional jurisdiction bevond the
territorial sea for the preservation and exploitation of the
resources of the zone, To that end, the coastal state enjoyed
certain rights to take measures to regulate fishing and to protect
the natural resources of the zone. However, at the same time,
while exercising such right. the coasta] state should also take
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Nevertheless, conflicts problems were irritating and had to be
solved in order to further international trade and improve
international relations. He remarked that his reasons for
attending the Sessions of the Committee were to keep open lines
of communication between the two organisations. to gain a fresh
insight into problems of common interest, and to be of assistance
by showing the specialised methods of thinking developed by his
organisation.

In relation to the subject of the International Sale of
Goods, his organisation was interested in the two topics of
the choice of law and the unification of law. With regard
to the first of these topics, his organisation had drafted in
1955 the Convention on the law applicable to international
sales of corporeal movables, Under this Convention, the parties
were free to choose the applicable law. Failing agreement, the
law of the habitual residence of the seller was applicable. In
1964 the Convention on the Uniform Law on International Sales
had been signed, which, inter alia, attempted to eliminate the
need for conflicts rules in international sales. Thereafter, there
had been a certain hesitancy among States in acceding to the
1955 Convention. However, the Federal Republic of Germany
and the Netherlands in ratifying ULIS, had stated that it would
only be applied as between Contracting States. The need for a
conflicts rule in other cases had therefore revived. The revision
of ULIS by UNCITRAL had also resulted in the need for a
conflicts rule in certain cases.

He was therefore of the view that it was important for
Asian and African States to pay attention to the 1955
Convention.

The leader of the delegation of Sri Lanka observed that
the work of the UNCITRAL on International Shipping Law
was of considerable importance. The developing countries had
now been presented with another opportunity to rectify an
imbalance in a field of law which often had a decisive bearing
on the economijc well-being of the relatively poor countries of
the world. He remarked that it was a historical fact that the
present shipping law and practices were the creation of the
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colonial powers of the 18th, 19th and early 20th centuries.

Shipowners had played a vital role in the sustenance of. t-he

empires of such countries, and it was therefore not surprising
that the present system of law was designed to protect shxpowners

interests while neglecting the legitimate interests of shippers a‘nd
consignees. He further stated that although most of the deve!opl'ng
countries had, in a modest way, started their own shlpplpg
business, this was no justification for perpetuating a law heavnl_y
weighted in favour of shipowners. He stated 'that SO .far as his
country was concerned, it was primarily a ship-user in respect
of both essential exports and imports. The Five Year Plan of
his Government therefore specifically provided for the develop-
ment of a national shipping fleet.

In the highly competitive world of trade, it was esseptial
that both the financial interests of shippers and also the national
interests behind them should be protected from shipowners who,
between acceptance of the goods and their d.eli\'letry, bore a
responsibility to which hitherto a commensurat.e llablllty.had not
been attached. It was the view of his delegation that either the
proposed new Convention or an amendment to the present one
should cast upon the shipowner liability for loss caus.ed to the
shipper by delay resuiting from an intentional or negligent act
or omission on the part of the former, his servants and agents.

Another area in which change was desirable was that of
the law relating the issue of a bill of lading. The ’unlimilted
power of freedom of contract presently existing made 1? pos§1ble
to contract out of such an obligation. Shipowners, being in a
powerful bargaining position, were able to do this, and it h-ad
already resulted in the creation of shipping practices by which
shipowners undertook to carry goods on informal agr'eements,
thus greatly increasing the vulnerability of the shlppe.r to
staggering losses, the effects of which would be felt at a natlc?nal
level. He therefore, felt that every assistance should be given
by the developing nations 1o the work of UNCITRAL on
international shipping legislation so that the present imbalance
would be speedily remedied.

The delegate of Japan stated that he would first like to
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thank the representative of UNCITRAL Professor Kazuaki
Sono, for the lucid statement introducing the work of
UNCITRAL, with special reference to the proceedings at its 6th
Session relating to International Commercial Arbitration and
International Shipping Legislation. His statement had given a
comprehensive picture of the recent activities of the Commission
and its Working Groups on all subjects. He had also listened
with great interest to the clear statement made by Mr. Van
Hoograten, the representative of the Hague Conference on
Private International Law. He observed that since UNCITRAL
was established six years ago, it had made considerable progress
in the unification of international trade law. He believed that
the Commission had already become one of the most productive
bodies in this field, and it was also making a useful contribution
to the dissemination of information on this subject. He took
this opportunity of expressing the appreciation of his delegation
of the work done by UNCITRAL.

He also wished to take this opportunity of saying a few
words on the draft Convention on Prescription (Limitations) in
the International Sale of Goods. This draft was the first
concrete achievement of UNCITRAL in its first attempt to
formulate a uniform law. His delegation was aware that it was
not an easy task to bridge the differences existing between the
prescription of rights in the civil law system and the limitation
of actions in the common law system. He expressed the earnest
hope that the Conference of Plenipotentiaries to be held in New
York would be successful and constitute a landmark in the field
of the unification of trade law.

The Working Groups of the Commission were now con-
sidering a Uniform Law on the International Sale of Goods,
International Legislation on Shipping with particular reference
to Bills of Lading, and a Uniform Law on Negotiable Instru-
ments. His delegation wished to refrain from offering any
substantive comments on these subjects at this stage, since the
various Working Groups had not completed the tasks entrusted
to them. He only wished to say, in this regard, that careful
consideration should be given to customs and practices already
prevailing in international business.
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Resuming the discussion at the Sixth Plenary Meeting
held on Monday, the 14th January, 1974, the delegate of
Nigeria stated that it was natural that today the problems of
the Law of the Sea were occupying the attention of everybody.
Nevertheless, he wished to emphasize that Nigeria attached the
greatest importance to the work of the United Nations
Commission on International Trade Law. While the progres-
sive development and codification of International Law were
matters of yesterday and today, the progressive development
and codification of International Trade Law were matters of
today and tomorrow. To the developing world, trade was of
the greatest importance, for improved trade brought gbput
development and a better balance of payments position.
Although questions of international l]aw were important, the
developing world was more beset by internat.ional trade
problems. Matters such as the impact of multinational corpo-
rations on the economy. and matters relating to invisibles such
as shipping and insurance, all affected the welfare and happi-
ness of the people. In regard to the specific areas of work
being presently covered by UNCITRAL, he observed that the
revision of the Uniform Law on International Sale of Goods
was of great importance, as all countries were buyers and
sellers of goods. He was hopeful that the work would be
brought before a Conference of Plenipotentiaries. The \.vc.>rk
of International Shipping Legislation concerning the revision
of the Brussels Convention of 1924 was also of great impor-
tance. That Convention titled the balance in favour of ship-
owners and it was now necessary to redress the balance. The
work of an International Payments was also of the greatest
significance to the developing countries. The attempt in that
field was to unify the law of the common law and civil law
countries on the law of cheques and other bankers drafts. He,
therefore, urged the Committee in the years to come to pay
more attention to the questions of international trade so.that
the developing world may better its position and contribute

to the progress and happiness of its people.

The Delegate of Nepal commented on the work gf
UNCITRAL towards development of international trade law in
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general and in the field of international sales of goods in
particular. He expressed particular satisfaction concerning
the progress made by UNCITRAL on subjects like Prescription
in the Law of International Sales, Uniform Rules on Interna-
tional Sales, Model Contract Provisions and International
Payments.

Speaking on the subject of Bills of Lading, the delegate
recognised that developing countries were mostly cargo-owners
and that most of their exports were either agricultural products
and other heavy or unfinished goods. He also expressed his
concern over the injustices done to the developing countries
under the Hague Rules. He strongly felt that any future con-
vention or international agreement in this field should be able
to rectify those injustices and remove uncertainties and ambi-
guities of the Hague Rules concerning liability of the ship-
owners in regard to loss of or damage to cargo taking into
consideration the minimising of insurance costs to cargo-owners
so that the interests of the developing countries could best
be served.

As regard International Commercial Arbitration, the
delegate did not have any objection to the creation of an
‘Arbitration Institution’ under the auspices of the respective
commercial organisations. In his view, apart from the general
questions involved in international commercial arbitration —
who might be parties in the disputes subject to arbitration,
form of the arbitration agreement, its content, the jurisdiction
of the arbitral tribunal, the applicable rules of procedures,
time limits, and the rendering, content, recognition and enforce-
ment of the award, any future convention on that subject
should properly safeguard the interests of developing countries
in terms of the cost factor and foreign currency problems that
would be involved in the practical implementation of any
arbitration agreement.

(i) REPORT OF THE SUB-COMMITTEE ON
TRADE LAW MATTERS

The Sub-Committee on International Shipping Legislation
(Bills of Lading) and International Commercial ArbiFratiox'l had
five meetings, three of which were devoted to dlSCUSSlO.Il on
International Shipping Legislation, and two to International

Commercial Arbitration.

The following Delegates participated in the discussions.

Delegates
Arab Republic of Egypt :

Hon’ble Mohamoud Abdel Aziz El Ghamry (Chairman)
Mr. Mohamed Moustapha Hassan

India :
Mr. K.K. Chopra

Indonesia :

Mr. Abdul Kobir Sastradipura

Iraq :

Mr. Amer Araim
Mr. Sabah Al-Rawi

Japan :

Mr. Michitoshi Takahashi
Mr. Akira Takakuwa

Pakistan :
Mr. A.G. Chaudhary
109
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Sierra Leone :
Mr. P.P.C. Boston

Sri Lanka :

Mr. P.H. Kurukulasuriya (Rapporteur)
Tanzania :

Mr. E.E. Mtango
Mr. S.A. Mbenna

The Sub-Committee Meetings were also attended by the
following Observers from the UNCITRAL Secretariat and the
Hague Conference on Private International Law.

UNCITRAL : Prof. K. Sono

Hague Conference on
Private International Law — Mr. M. Van Hoogstraten.

INTERNATIONAL SHIPPING LEGISLATION
(Bills of Lading)

1. A Sub-Committee consisting of nine (9) members
namely, Arab Republic of Egypt, Iraq, India, Indonesia’
Japan, Pakistan, Sierra Leone, Sri Lanka and Tanzania was sel’:
up at the first Plenary Meeting to consider the above-mentioned

sub.jects now under review by the U.N. Commission on Inter-
national Trade Law.

2. The leader of the delegation of the Arab Republic of
Egyp.t, the Honpurable Mohamoud Abdel Aziz El Ghamry was
appointed Chairman, and Mr. P.H. Kurukulasuriya of the

delegation of Sri Lanka was appointed Rapporteur for this
Sub-Committee.

3. The Sub-Committee, at its first meeting held on
7th Jal?uary, 1974, having examined in some detail the scope of
the subjects before it, decided to confine its programme of work
to the following specific topics :
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(a) Liability of the carrier for delay.

(b) The scope of the application of the Brussels Convention
(the International Convention for the unification of
certain rules of law relating to Bills of Lading, signed
at Brussels on 26 August, 1924).

Two specific problems were to be discussed :

(i) the question of the geographical applicability
of the Convention as set out in Article 10
thereof and Article 5 of the Brussels Protocol
of 1968 (Protocol to amend the International
Convention for the unification of certain rules
relating to Bills of Lading)

(i) the question of the applicability of the Conven-
tion to ocean carriage under informal documents
that evidence the contract of carriage but may
not be regarded as documents of title, and to
oral contracts of carriage.

(c) The appropriateness of the information required by
Article 3(3) of the Brussels Convention 10 ocean
carriage under informal documents, and whether the
Convention should specify certain information that
must be included in the Bill of Lading if it is to be
considered negotiable.

(d) Validity and effect of letters of guarantee given to
secure a false clean Bill of Lading.

(¢) Legal effect of the Bill of Lading in protecting good
faith purchasers of Bills of Lading, and whether
provisions additional to those contained in Article
3(4) of the Brussels Convention and Article 1(1) of
the Protocol are desirable.

4. The Sub-Committee also decided that its report be
submitted to the Working Group of UNCITRAL dealing with
the subject of Bills of Lading scheduled to commence sittings
in February 1974.
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5. At the first meeting of the Committee, the scope of
the subject of International Commereial Arbitration was also
discussed on the basis of a comprehensive brief prepared by
the Secretariat of A.A.L.C.C. The Committee having examined
in general the problems involved in International Commercial
Arbitration decided to confine its deliberations to the following
subjects :

(1) Institutional Arbitration and Ad Hoc Arbitration
(2) Constituting the arbitral tribunal
(3) Venue of the Arbitration

(4) The applicable law to determine the rights and
obligations of the parties under the contract which
is the subject matter of arbitration.

(5) Procedure in arbitration
(6) Arbitral awards

(7) Enforcement of foreign arbitral awards.

6. The Committee discussed the question whether it
was advisable to draft a new convention of International Ship-
ping Law with special reference to Bills of Lading, or whether
it was sufficient to amend the present convention by a protocol
embodying the necessary changes. Two delegates expressed
the view that a new convention should be drafted to replace
the present one, but in view of the fact that this involved dis-
cussion on the nature and scope of the amendments to the
entirety of the present law, the Sub-Committee decided that it
would be inadvisable to take a decision on the subject at the
moment.

7. Liability of the carrier for delay

The Sub-Committee was of the view that an adequate
and clear provision should be made in the new law governing
Bills of Lading with regard to the liability of the carrier for
delay. The Sub-Committee also appreciated the fact that delay
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is a standard by-product in the field of shipping and that it is
almost impossible for shipowners to regularly keep to strict
schedules. The Sub-Committee was also of the view that there
were certain circumstances which might cause delay in the per-
formance of the contract which should be regarded as excuses.
After an extensive exchange of views, the Sub-Committee
came to the following conclusions :

(1) That it was essential that a specific and clear provi-
sion should be included in the convention with regard
to the liability of the carrier for delay.

(2) That it was not advisable to list the circumstances
that cause an excusable delay.

(3) That the excuses for delay should be set out in the
convention in general terms, and

(4) That the liability of the carrier for delay should not
be on the basis of strict liability but on the basis of
fault.

While one delegate was of the view that there should
be a definition of what constitutes delay, others were
of the view that such a definiton was impracticable
and unnecessary-

The Sub-Committee also decided that the following
proposals should be placed before the UNCITRAL Working
Group as reflecting the views of the Sub-Committee.

(1) The carrier shall be liable for all loss or damage
+ caused by delay whether the delay consists of the late
arrival of the vessel for the purpose of performing the
contract of carriage, or late performance of the
contract of carriage.

(2) The carrier shall be so liable to any lawful holder or
transferee of a Bill of Lading or other similar
document of title, or to anyone succeeding to the
rights of such a person, and to all persons to whom
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loss or damage could reasonably be foreseen at the
time the delay occurred.

(3) (a) The carrier shall not be liable where he proves

G

(b)

(©

that the delay resulted from measures to save life
or from reasonable measures to save property at
sea. (Provided that where such measures to save
life or property at sea result in financial gain to
the carrier, the carrier shall pay to any person or
persons who would otherwise be entitled to claim
compensation from the carrier for loss or damage
caused by such delay a sum not exceeding one-
half of the financial gain so accruing and in any
event not exceeding the loss or damage actually
suffered by such person).

The carrier shall not be liable where he proves
that he, his servants and agents, took all measures
that could reasonably be required to avoid the
delay and its consequences.

The carrier shall not be liable for any loss or
damage which could not reasonably be foreseen
at the time the delay occurred as likely to result
from the delay.

Where fault or negligence on the part of the carrier,
his servants or agents, concurs with another cause to
produce delay resulting in any loss or damage, the
carrier shall be liable only for that portion of the loss
or damage attributable to such fault or negligence,
provided that the carrier bears the burden of proving
the amount of loss or damage not attributable thereto.

(5) The burden of proof shall be on the claimant to
establish :

(a)
(b)
(c)

His status to maintain the action,
Delay in terms of the contract of carriage, and

The monetary value of the loss or damage.
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8. Scope of the Convention in regard to its geographical
applicability

It was pointed out that Article 10 of the Convention as
amended by Article 5 of the Brussels Protocol of 1968 does not
make the convention applicable to a Bill of Lading where the
carriage is to a port in a Contracting State unless either sub-
paragraphs (a) or (c¢) thereof apply.

The Sub-Committee decided that it was desirable that
provision should be made in the proposed legislation to ensure
the application of the convention to contracts of carriage covered
by a Bill of Lading where the carriage is to a Contracting State.

9. The applicability of the convention to ocean carriage
under informal documents that evidence contracts of carriage but
may not be regarded as documents of title

It was pointed out that this problem appeared to arise in
view of the shipping practice mainly prevalent in some Scandi-
navian countries of entering into contracts of ocean carriage
under informal documents where no Bill of Lading is issued.

The Sub-Committee with the exception of one delegate
agreed that provisions must be made to ensure that carriers do
not enter into contracts of carriage which are not covered by a
Bill of Lading or in other words, that the convention should
ensure that a Bill of Lading covered every contract of ocean
carriage. In this respect. the Sub-Committee with the exception
of one delegate was of the view that the existing legislation in
this connection was insufficient. One delegate, however, also
adopted the position that it was not desirable to bring within the
scope of the application of the convention contracts of carriage
not covered by Bills of Lading and that the existing provisions
in this regard were sufficient.

He supported his view with the following reasons :

(a) That maritime transport was itself slow moving and
the cargo bulky, and hence delay in the issue of
formal documents such as Bills of Lading was in-
herent.
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(b) That informal receipts may not create clear legal
rights and liabilities in regard to shippers and carriers.
Since the value of cargo was often very high, it was
essential that parties should know their rights and
obligations, and therefore, a formal document such as
a Bill of Lading was necessary.

He suggested, however, that since the matter was connect-
ed with recent technological developments in international trade,
it required further study by member governments.

10. Applicability of the convention to ocean carriage
where no document is issued to evidence the contract

The Sub-Committee was of the view that the applicability
of the convention should not be extended to such contracts. One
delegate was of the view that the issue of a standardised form of
document should be made compulsory in contracts of ocean
carriage, thus eliminating oral contracts of carriage.

11. Contents of the contract of carriage of goods by sea

The Sub-Committee agreed that provision should be made
to ensure that informal documents that may not be regarded as
Bills of Lading, but which are in many ways vital to the contract
itself, should contain certain information required to ensure that
those persons relying on such documents are not misled. The Sub-
Committee agreed that the information required should include,
in addition to that required by Article 3(3), the following :

(1) The date and place of execution.
(2) The destination of the goods, if known at the time.
(3) The name and address of the contracting shipper.

(4) The name and address of the consignee, if available
at the time.

(5) Express notation to the effect that the document is not
negotiable,

(6) The name and address of the contracting carrier.
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12. The validity and effect of letters of guarantee given
to secure a false clean Bill of Lading

It was pointed out that a practice had developed whereby
a shipper obtains from the carrier a false clean Bill of Lading
which is issued to him by the latter on the basis of a letter of
guarantee supplied by the former. In this way, third parties
receiving such a clean Bill of Lading would be misled with
regard to the state of the goods covered by such Bill of Lading.
The Sub-Committee was unanimous in its decision that every
effort should be made to prevent this practice. The Sub-
Committee agreed to submit the following proposals to the
UNCITRAL Working Group for their consideration as reflecting
the views of the Sub-Committee.

(1) Where a carrier makes an incorrect statement in terms
of Article 3(3) that goods are shipped in apparent
good order or condition, or to the like effect, the
carrier, shall be liable to any person who might
reasonably be contemplated as likely to rely on the
correctness of such statement in respect of any loss or
damage suffered by him as a result of such reliance.

(2) In any action brought in respect of an alleged
incorrect statement, the burden of proof shall be on
the claimant to establish.

(a) that it could have been reasonably contemplated
that he would rely on the incorrect statement,
and.

(b) that loss or damage has resulted to him by such
reliance.

(3) In any such action, if the allegation that the statement
was incorrect is denied by the carrier, the burden of
proof shall be on him to prove the correctness of such
statement.

(4) In any such action, the carrier shall in any event not
be liable if he proves that he, his servants and agents
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took all reasonable measures to ensure the correctness
of such statement.

(5) Where the carrier makes such an incorrect statement
in return for a promise or agreement by any person
that the carrier shall be indemnified against loss
resulting to the carrier from the making of such
statement, such promise or agreement shall be of no
force or avail in law.

13‘. The legal effect of the Bill of Lading in protecting the
good faith purchaser of the Bill of Lading

The question discussed by the Sub-Committee was whether
the cor_lvention should, in addition to Article 3(4) as amended
by Ar.tlc]e 1(1) of the Protocol of 1968, include additional
provisions with respect to the rights of good faith purchaser of
negotiable documents of title. The Sub-Committee agreed that
there v.vould, in principle, be no objection to increasing the
protection given to them since this would facilitate international
trade agreements.

The Sub-Committee decided to submit the following

proposals for the consideration of the UNCITRAL Workin
Group : ¢

(1) That, where bills are issued in a set, the one intended
to be negotiated should be marked negotiable, and
the others non-negotiable. This would prevent fraud

on third parties, as at present each bill in the set is
negotiable.

(2) That the carrier should be at liberty to deliver the
goods only to the holder of the negotiable copy, and
that such delivery should constitute a good discharge.

3) Th?t liens, rights or charges in respect of the goods
cla.lmed as existing between carrier and shipper during
shipment be marked on the document of title.

(4) That the notation (such as ‘‘or order”) which confers
the status of negotiability should be standardised.

INTERNATIONAL COMMERCIAL
ARBITRATION

1. The Sub-Committee was of the view that developing
countries with their increasing trade and commercial activities
now considered the question of international commercial
arbitration as a matter of great importance. It was observed
that in America and in Europe, institutional arbitration was well
developed while in the developing countries of Asia and Africa,
institutional arbitration was less developed and that effort should
be made by these member states 1o develop institutional arbi-
tration so that the flow of arbitration to countries in Europe
and America could be reduced. It was also observed that while
a regional arbitral institution had been created for the Asian
region under the auspices of ECAFE, there was no parallel
institution for the African region. The Sub-Committee was of
the view that an effort should be made to develop such an
institution to serve the African region.

2. The Sub-Committee believed that contracts entered
into by developing countries either with developed countries or
private foreign firms belonging to developed countries often
contained provisions providing for settlement of disputes by
arbitration. However, in view of the fact that developing
countries were often in an inferior bargaining position, the
arbitration clauses contained in these agreements often worked
unfavourably to the interests of developing countries. This
pattern was seen partioularly in regard to the fixation of the
venue of arbitration. The venue of arbitration was important
for several reasons. Thus the principles of private international
law that applied to arbitration were dependent on the venue.
Again, acute foreign exchange difficulties common to most
developing countries made it difficult for such countries to
afford proper legal representation at foreign venues. The
Sub-Committee was also of the view that on balance it was
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preferable that the venue should be decided by the parties to
the agreement at the time that the agreement was entered into,
for the reason that relations between parties at that time could
be expected to be cordial. It was also agreed by the Sub-
Committee that the venue of an arbitration should be decided
with reference to the possible subject matter of arbitration.
The availability of witnesses, the cost of arbitration, and the
question of the enforceability of the award were all matters

to be taken into account in determining the venue of an
arbitration.

3. The Sub-Committee was of the view that the principles
governing the law of arbitration should be, as far as possible,
uniform and that all attempts should be made towards achieving
this goal. The observation of some members of the Sub-Committee
disclosed that the arbitral laws of their respective countries bore
striking similarities in some respects.

4. The Sub-Committee also discussed the question as to
whether it would be better to create an institution for interna-
tional commercial arbitration under the auspices of the United
Nations or whether it would be more effective if such an
institution was created by corporation between the respective
trade chambers of these countries. The Sub-Committee was of
the view, that, since the matter of international commercial
arbitration was one which intimately concerned the commercial
community, and since those involved in it would prefer to keep
their problems within the closed framework of the commercial
world, it would be preferable that such an institution should be
created under the auspices of their respective commercial
organisations.

5. On the question of the constitution of an ad hoc
arbitral tribunal, the Sub-Committee was of the view that the
most desirable method was that each party to the arbitration
should have a right to have his nominee as an arbitrator, and
that a third person should be nominated, in the case of ad hoc
arbitration, by the nominee arbitrators or by a third person, and
in the case of institutional arbitration by the institution. The
Sub-Committee was also of the view that it was not suitable to
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perpetuate the system of having a referee whose function it was
to agree with onme of the two members of the tribunal in case
there was disagreement between them. The Sub-Committee
was of the view that the third arbitrator so appointed should
have the discretion to decide the matter before him indepen-
dently without reference to the views taken by the other two
arbitrators.

6. With regard to the applicable law to determine the
rights and obligations of the parties under the contract which
was the subject matter of arbitration, the Sub-Committee was
of the view that this should be left to the parties to decide for
themselves at the time the contract was entered into. Failing
such agreement, the applicable law should be determined by
the conflicts rules prevailing at the venue of arbitration.

7. On the question of procedure in arbitration, the Sub-
Committee was of the view that there should be minimum
procedural standards which were essential for the fair and
efficient conduct of an arbitration.

The minimum procedural standards agreed upon by the
Sub-Committee were the following :

(a) A party should have adequate means and opportunity
to present his case by proper legal representation
before the tribunal.

(b) The arbitral tribunal should have adequate powers
to enable it to make an effective investigation and
adjudication.

(c) The arbitral tribunal should be under a duty to
observe certain standards which tend to an impartial
and equitable decision.

(d) A party should have an adequate opportunity of
challenging the jurisdiction of the tribunal or
challenging the arbitrators.

8. With regard to the finality of an arbitral award, the
Sub-Committee was of the view that it should be subject to the
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supervisory jurisdiction of the Courts of Law before which it
could be challenged by a party to the arbitration dissatisfied
with the award. But it was also agreed that jurisdiction should
be exercised only in limited circumstances, such as where the
arbitrators had acted without jurisdiction, or where the award
was manifestly incorrect.

9. The Sub-Committee also considered the question of
the enforcement of foreign arbitral awards. However, in view
of the fact that this matter is at present dealt with by the
Convention on the Recognition and Enforcement of Foreign
Arbitral Awards made in New York on 10th June, 1958, and
that the General Assembly had unanimously recommended the
wider acceptance of this Convention, the Sub-Committee did
not feel that the matter required extensive consideration. The
Sub-Committee was also of the view that States which had not
yet acceded to the Convention should do so without delay.

10. The Sub-Committee expressed its appreciation of the
work of UNCITRAL in the developmentand improvement of the
various aspects of international trade law, and its indebtedness
to the observer from the UNCITRAL Secretariat, Prof. K. Sono,
for his assistance to the Sub-Committee. The Sub-Committee
also thanked Mr. M. Van Hoogstraten. the Observer from the
Hague Conference on Private International Law for his help at
its deliberations.
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