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Il the agreement s vald according to the count which readened
the judgment but illegal according 10 the court in which the judg-
menl 5 soughi o be enforeed, it may lead to dilficulties. The Sex
of Principles ndopted by the [LLA. ot its New York Conlerence
tried to tackle 1his question by relerring the validity of the submission
io the law governing the validily according to the choce of law
rules of the forum. Dot the Model Al adopied =t the Hamburg
Confcrence of the LLLA. i slent on ths matier. Some cloe
o this & provided by the discussions at the Hamburg Conference.
If the szreement to submit to the jurisdiction of the foreign court
in objectionable to the court in which recognition or enfarcement
of the judgment s sought, the court may refuse recognition or enfonce-
ment to the judgment on grounds of public policy.

(i) Volantary sppearance by the judgment debtnr in the precesdings

This is penerally sccepted as a basis of jurisdiction of court
in the international sense, However, it may not always be possible
to say with ceralnty as to what would constitute voluntary appea-
fance, and the interpretation given by dilferent legal syslems may
differ. The two cases which require consideration ure (a) whene
the defendant appears in the foreipn oourt to protest agminst that
coufl’s jurisdiction, and (b} where the defendant appean in the
foreign courl to defend his property which is seired or threntened
with seizore. 1t woulkd appear that appearance imited to & protest
ngninat the jurisdiction of ths foreign court would not be considenad
as voluntary appearance in the sult, though courts in England have
held 1o the contrary.™  Supposing the defendant’™s protest againe
Jurisdiction is rejocted by the loreign court, and if the defeadant,
thereafter, proceeds 1o argue the case on menits, oither solely to ob-
tain release of the property which is seired by the foreign court or for
the sole purpose of protecting his property from future seigure by
the foreign court, does such appeamnce become voluntary wab-
mission to the court.  An English court has answered this question
in the affrmabive™  According 1o some eminenl judpes, however,
peither of theie caiey would amount (b vountary sobmbsions ™

& Narvis V. Trke (1919) 2 K0 530,

= Boisiere ¥, Brockeer (1999} 6 T.LR. 83,

W Denning L1 i oo Dilles (19303 Ch. 843; Loed Mersivale in Tallack ¥,
Talaek (1927) p. 201,

. Y
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- According to the Model Act of the LLA.. th cases
' . e8¢ are nol af

Another case may be mentioned here. party,

! ithe
:_#hﬁgmhhm{m:#mnuﬂpjlﬂm
!.“ him qmm@jnﬁ&lmﬂﬂ:ﬁaﬁpmhﬂﬁm
fl“w::nw the forsign court an plaintiff. It is obvious that
nm:ln .Iﬂl!'l-t-n-hl court a5 plaintiT exposes himsell 1o counters
claims und cross actions, and i the Judgment goss against him,
s nm_th1M|t he should then try 1o evade jis enforcement by

‘questioning the jurisdiction of that court. The aws of Ind;
o s Wi of India and

Habiteal Residence

Service of yammans personally within jurisdictian

~ These iwo J-unsdu-umnl bases may be discussed together,
thnpﬂmpluhwhdinlhmu:mrewhuihm;
huh:hmumthf:dd’nd;mnuh-ilhﬁnm terntorial
- -- Htmnﬁ_ + In the latter case, the presence in the country
e, imn Iransient, hh:-me summons may be served on a person
0 18 on A short visit to or even passing through the country,
Under English law (and probubly also under the laws of countries
Ceylon and Indin whose laws are based on Eaglish law), service
% Summons on the defendant oa sach lemporary presence gives
Juiringdciio mlkmd'm:muuw. This is a ground of jurisdic-
S unikown to civil law.” It i easy to imagine how this may
h?ﬂrlu_m_mm:ﬁnu: and injustice to the defendant. This

s of jurisdiction has been criticised 43 undesirable.™ R egidence,
ﬂi_d‘l!‘:r hand, matisfics the principle ol territorinl dominion—
"¢ principle that oll persons within & territorial dominion owe
Ghedience Hfﬂpmpultg'. The LLA. used the phrase

; -an Rudoll' Graupner, “Some Recent Aupocts of the Recagnition amd

t ol Forelgn Judgments i Westarn  Burope” Coemp
erty, Vol 12, p, 367 wi p. 377, W Gl S

"thd-i:.mu.nﬂu-u.lﬂump-.um..nmlm
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In the case of an artilicisl person, mﬂa l;:::mmm . ;hrp:?;:
icile has po real meaning. u
mf:ﬂﬁm law and carries on business like b wu:ﬂ::;;t
mul-l.rmbummfntm'upm-pum_ _ mﬂlm;&ﬂim
cile. The LL.A. draft Set of P‘Il':.ﬂ'pltl ;L,:"Fm st
s
poration of the company a8 We o houged hnm:ing =
o the habiteal residencd of person [of purp e
urisdiction of the couft. In the Model Act o
Lhmldrﬁwmwmhwﬂ.h 5II.-'I:|-r
i domicile of resdencs
incinles, the concepl of corpoTate _

;n;rr.‘r:: -l;hl:nrnr.ed to inglude the seal {I‘-Hj,';g:‘?' the :mu:n:u:?w.ﬁ

place central ndministration. i5 Wil
ﬁﬂmﬂﬁu the various views concerning the concept of dn;
p-urnudmir.-i'leudr:ddm The answer which the hw:nun
i v ﬂﬂﬂﬂlﬁﬁﬂm 1F‘:IE :J:r:ﬂdm i::n couniry

ation is to be con o i

?sﬁ:{uﬂ:ﬁ-r. But the broad imerpretation glven in the Maodel
Mﬂl'lhl-LA.m:ddmnﬂL‘umtu

brasch office af
() Shuntion of fhe commercial establishment of
the judgment deblor

in the foreign country. -
l:j:u::fﬂ. say, through o manager or agent, he may be subject to the

jurtsd claim
i icth he eourts of that country in so [ar as the
hn-mfitlﬁ i‘buinm done there. This ls an application of the
"'.-.:ipn.- of territorial domision. The Model Actadopted by the
ﬂ-ﬁ. includes this international ;nmdkwn- T.‘:ﬂpn; oa
business in the foreign country’ by the defendant 18 enoug .mﬂlngl i
1o the laws of both Ceylon and Irag, to give competent _jur sdiction
upon the defendant 1o the foreign court.  This jurisdiction appears
10 accond with business coovenience.
{(vi) Domicile _
Though the connection between a persan and the country in
-H:hh:;hﬁuniﬁkdkmdmﬂdmmhwm appear L0

w [icey’s Coflier of Laws p, V0IT.
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be a pemerally sereed gpround of jurisdiction. It is not included

among the jurisdictional bases recopniscd by the law of Cevion or
~ gl Indin, Dr. Cheshire® considers it 8 more desirable ground of

jurisdiction than pelitical allegiance which is o ground of jurisdiction
pccording o the lows of many coustries, including those of [ndla
and Ceylon

1 {vii) Situation of property of the defondant

The coerts of some countries, such as Germany and Austrin,
asume jutisdicticon on the mere ground that some property of the
defcodant & situale within the couniry. Tt i ool secesary thal the
glaim should be in relation to the .1t is not among the
grounds upon which the Model Act of the LL.A. ubove referred o
' intermational competence.  The law of Ceylon does not recog-
mise this jonisdiction. And %0 too the lawy of India and Irag.
According to a recent article in the fafernationa! and Comparative
Lave Quarterly,® this basis of jurisdiction is considered undesirable

Mace whére 1he camse of actlon arose

. The courts of some countries base their jurisdiction in o wuit
o the cuuse of action arises within Lhe country.  Thus, if the aclion
18 On & contract, the court of the country where the contract is Lo
be performed or where the breach has occurred will have jurisdic-
“Sion; i the action i on tort, the court of the country where the tor
B commiticd will have junsdiction, imespective of whether the
defendant is present, resident or domiciled in that country, This
I an international jurisdiction recognised by the Iragi Law. I
Hoes not appear to be & grund of international jurisdiction recogni-
ed by the law of Ceyloa or India. The objection appears to be to
gEnieral apphcation of the principle involved, and not 1o its applice-
Hon in some particular spheres. A particular application of this
Principle is jurisdiction based upon the situation of the commercial
- ®tablishment of the defendant provided the cause of action arose

991 of business done within jurisdiction. And this does not appear
5 b un objectionable ground of jurisdiction. The Model Act
Septed by the LL.A. at the Humburg Conference accepts this

B vivat Intrrmational Low, 6t od., p. GI7.
W Vel 13 p 3T g TS
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i icular cases.
principle of jurisdiction nol gencrally but wﬂplm
The jurisdiction bated on the place of perf s nrmumm
and the jurisdiction based on the ploce I:r‘l'-:mlrrm ogusbe i f;m‘; on
in tort referred O respectively In W pect
:::;:fn‘;iﬂtli‘n?i of the Model Act embody this principle.

(ix) Nationality . ! S
g e . i lij-nulin m';umimﬂ
laws of India and Ceylon is na :
r:rﬂ;ﬁau hased on the nationality of the Hmmmﬂ
be acceplyible to the courls of Barma _nrd Pal .HMM s
Hoee mmtiﬁnl e F:J,qu ZZET;ZT& In the h'n!lm.l:'l
internationnl jur [y
. mnﬁ:rwd: : mt:: tl: Draft Set of Principles adopted by the LL.A.
mmh:m:umu aationality per se is nol nmunnjhatrcafn
I:mﬁ excrcise of jurisdiction.® Graveson says thll while it
i #ylhlhd.mﬂﬂjnriidi:ﬁunﬂhlﬂ_:::lmlrll_lﬁ.
i - crimins]
:ndwhihitmrhjﬁllhd n_:hml’:l:l:_rm S
jrindcion, such s murde 10 WOV FLLEL e L
: : " ;
p:]lﬁﬁlm. !-l-lt::;n'-;] I‘:r peeepting nationality l:hl hn;;:l’:u;i ;nl‘._lllﬂ*
u -

i jsdbction h pationality 1s also & poof jorsd
- ]'Iwmn'_r ﬁ;:j"!;wﬁl:ulu, it is submitted that thie above mu-
Mmﬂ Graveson puts nationality as a connecting factor in jts
ment

W,mﬁ_lﬁrﬂﬂ““’
2. Reciprocity

There are many countries whose laws coRcerning the

; [ forcign judgments are based upon
recognition @:jn:!:ﬂ:ntl;lm l‘:ﬂ:: \his practice  derivcs
reciprocity. 4 from the doctrine of comity advocuted by some
thearetical mpi;{ﬂ ihe 1Tth centary, according 10 Which the rmﬂint_
wﬂmﬂ:mﬂnﬁltﬂﬂﬂhﬂlﬂﬁm law s an l.v:l
o . dicated by & comitas gemtiam.$ Though comity is not

i Pripge Jrgermanmmsl Lo, b oo, p B0

L c-q,ﬂ‘idul"l.m.lmid..p. 4L

i Waolll, Privaie Twierrational L,
Coaffics af Lawx, 4Lh ., 1960, B B

and Ed., 1950, p. 19} Graveson, The
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among the doctrines which are being seriously put forward today
1o explain the application of foreign law, sill the requirement of
peciprocity is & part of the law in many countries.

Among the member countries of the Commitice, the law of
] ‘the U.A.R. stipulgtes that judgments and orders msued in a foreign

~ gountry may be executed in the U.A.R. under the same conditions
% those imposed by that foreign country for the exscution therein
vof Egyptian judgments and orders. The law of lrag requalres
peciprocity in the sense that judgments of the courts of lrag are
gpforceable in the forcign country concerned. It appears that
‘peciprocity does not extend to the extent of requiring identical or
?#hr idémtical conditions or procedures of enflorcement. The
‘Japancse law speaks of motual guarantes which probably means
“peciprocity, The laws of Ceylon, Burma, India and Pakistan do
;iﬂ make the existence of reciprocity n condition for the enforoes
gent of forcign judgments, though the exisience ol reciprocity
yery much simplifies the procedure, ie., instead of bringing a suit
oo the foreign  |udgment, direct execution proceedings may be

. The requirement of reciprocity has been described as the
mportant festure of Gorman faw. @ In Eagland and in the

United States of America, though in the carficr cases reciprocity
“was insisted upon by the courts, it does not form part of the law
‘any moret! However, in England, it is o requirement in cases
: d by staiute, 1t has been described a3 nn extra-legal

rergusiteid

It has been staled that reciprocity as between two countries
L d is quite irrelevant to the relstionship between two private
Pantics™ |t may have relevance in cases of public international

™ Gatieride, "Reciprocily in Regard 1o Foreign Judgments™ in X1 Sk
e Book of Datersmtionn] Law (1932) 4567 & po 55,
- ™ Simprow . Fope (18301 H & M 195 in England; Hilrow ¢ Guypor (1895),
S US (1] in SN

* e Dicey's Conflier f Laws, Th e, p. 984,
" fid

. ™ Griveson artipatbng e the discomion of the | LA 8 jis d8th Conference

* i"’l':"l"ﬂi Sor Report of the Skik Conforrmer (of LLA_) heid at New
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law flavour, such as where a sovereign state is a party, but not
where the parties concerned are both private persons. The
American judge, Van Kirk, referring to the case of ffilton V.
Guyot, a case in which the American court imposed the requirement
of reciprocity, says as follows:

“The decision in Hilton case would deprive a party of the
right he has acquired by reason of a foreign judgment because
the country in whose courts the judgment was rendered has
a rule of evidence different from that which we have and
does not give the same effect as this State gives to foreign

judgment."%®

Beale says*! that the doctrine of reciprocity is not only unsound
in theory but also in its practical aspects. He lists three arguments
for recognition of foreign judgments without regard to reciprocity.
They are: (i) a judgment is a law governing private rights, and
it should be recognised as such in foreign confract and property
law; (ii) trade facilities and (iii) prevention of unnecessary litigation.

It may also be mentioned that at the New York Conference
of the L.LL.A. there was general agrecment that the gquestion of
recognition and enforcement of foreign judgments should not
depend upon reciprocity. If the judgment is a good judgment on
merits, that is, if it satisfies the idea of justice held by the enforcing
court, that is a sufficient reason to enforce it. Whether a foreign
court accords a similar treatment to its own judgments is a
consideration not relevant to the issue involved. Thata judgment
regularly obtained from a court with a proper jurisdiction should
be given conclusive effect everywhere is also the view of the
Committee on Reciprocal Enforcement of Foreign Judgments of
the International Law Association.

3. Natural Justice

This is a phrase to be found in some of the earlier cases on
the enforcement of foreign judgments decided by English courts.

w Jahnston v Compognic, 242 N.Y. 381 guoted in Beale's Treatise on the
Conflict of Laws, 1935 p, 1388,
1 Treatise on the Conflict of Laws, 1935,
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What it means as applied 1o foreign judgments is

t.ﬁrsl ht::u 'the court being a court of competent jurisdic-
1:mn d given noetice to the litigant that they were about
0 proceed to determine the case, and secondly, that he should

be afforded an opportunit :
¥ of substa ATeceh .
case before the court.'se 5 ntially presenting his

The Idc:} is that the defendant must be given the opportunit
._t_o present 111?~ case and therefore given notice of the proceedin :
in sufficient time to prepare his defence and put his case before tl%ti
court. pf course, this has no application where the assumption of

I;unsdlct_ran l:fy the court is based upon his appearance F;n the
'._pmccedmgs in the court. In other cases, it is an important

lp:reguard against a judgment being delivered against a perso

‘without being given an Opportunity to present his case, i

. ha“T?at' ;,hi] forcngr;n court, which rendered the Judgment, should
have satisfic certain procedural requirements s a condition
rgquilrcd by both civil and common law countries. Under commo
law if .thc defenfiant shows that no notice of the foreign pmceeding:
J.E:rglv:;“tf him or that it was not given in sufficient time to
'.'.tuj‘ﬁcicm i iasonabie Opportunity to prepare his defence, it is a
E gument against tl:te enforcement of the foreign judgment.
 Under French rules DI: conflict of laws, material procedural irregu-
g ty is a defence against the enforcement of the foreign judament
.lgmrrst him, but the courts’ refusal to apply the judgment in such
;g:::s probaly basgd on ordre public. The Indian Civil Proccdur:
wﬂ;vmhml: c;:‘:?lmps certain provisions expressly dealing with the
g e: 0 Ic;relgn Judgmen_ts df:njcs effect to a foreign judgment
ﬂm B fi?]:lBo::mal{; nl;ﬁtfl;ll':! E]:sme_‘.rfimilar provisions exist in
e | \ and Pakistan. e law of Ceylon, gene
lplihhzabrg.; to foreign judgments, requires that thﬁ prc:ﬁ:t:ediii]g
- e ;;g:i:i:g::ld:a:mnotrcomrarjr to] natural justice, The
e § reler to natural justice, but in i
-:qr'f;:dm t!_'ml the defendant in the foreign pmcccdingsm\.:-:fspn;ﬁ:
with thﬂ.: process of that court, The Egyptian Code of
rl‘m“um requires _thﬂt_ before an  exequatur can  be issued for
S on of a foreign judgment, the plaintiff must prove that the

n : :
Atkin L.J. in Jacobson v. Frachon (1927) 4 T.L.R. 103 at p. 105,
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litiganty were property ond duly summoned and represenied in the
foreign law suit. Under lragi law, it is required that sullicient
notice of the action in the foreign court must have been piven to
the judgment debtor.

A guestion that appesrs in this connection is, whether the
service of summons must be within the jurisdiction or |s it enough
if the notice is served on the defendant outside the couniry, I the
notice gives him sufficient opportunity to appear in the court
either by himsell or through a reprevenlative and present bis case,
it would appenr that the roquircments of matwral justice would be
saliufied.

4. Public Policy

It is hardly necessary to stale that no court will enforce n
Judgment or apply o law which 8 contrary to the distinctive palloy
of its country., The exclusion of foreign law or the non-regognition
of the forelgn judgment on grounds of public policy i part of the
private internationol law of all countries. [In all international
conventions, wiich have unified the wvarioos atpects of private
international law, the rght of Siales o exclude the loreign law
on a ground of public pobcy has always been accepted. Suoch
excimion of foreign law is an exception 1o the general principles
of privatc internofional law and no cooniry can do without such
occxsional overruling of the normal conllict of low rules. On the
continent of Europe, such exclusion of the forcipn law is bosed
on the doctring of ordre pubiic, which i much wider in scope than
the doctrine followed in England, Amenica and other countries
which have samimilated the common law into their kegal sysicma
Germany, wnder the influence of Savigny, hai tned to restnict canes
of excluson of formgn law.

The types of cases which are considered 1o infringe the public
pobey of a country are ol very clear, According to Dr. WollT,
public policy s & vague and slippery  conception.®® It s an
indefinite concept peccording to Gmiveson.™ The question of
public policy or rother its infringement anscs ool only in the

i Pringie nteroational Low, 2nd od , p. TR,
® The Conflict of Laws, &th od., p. 560
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enforcement of foreign judgments but also in the application of
foreign law. Though it would be desimble o detorming ihe
proviece of public policy internationally, it is doubtful IT it can be
done in a comvemtion for Reciprocal Enforcement of Foreign
Judgments. It may require a separate and independent treatment.

Under the law of frag, a foreign judgment is noi enforceable
in Iraq if the cause of sction is such a5 would Infringe the puhlic
policy of Img. But it does ot give the inutances in  wihich the
public policy of Irag is deemed to be infringed.  Sienilar provision
_ exhsty in the law of Japen, but it speaks of public order and good
- morals. The law of Ceylon excludes the enforcement of lareign
Jodgment if the cause of action was such that it would not have
Mupporied an action in Ceylon. The reason for the exclusion is
'I'_"puhlir policy or some other similar reason’. Judgments contrary
- #0 morality or public policy in Egypt will not be executed in the
UAR The Indian law does not refer to public policy as such.
But judgments founded on an incorrect view of international law
or & refusal 1o recognise the law of India or susisining a claim

jeumded on a breach of any law in force in India are unenforceable
in India. These would appear 1o be cases which infringe the public
policy of India. Similar would be the position of Hwema und
Pakisran.

The Draft Principles of the I.L.A, referred to above include
~public policy as a ground on which recognition and enforcement
;;;m be reflused 1o forcign judgments.  Judgments contrary (o the
iﬁ-nl order ur':ulii:_pul'-::lu n:; be 1cfesed execution under the
Agreement oo the Reciprocal Enforcement of Forcign Judgments
| Signcd by the members of the Arab League, It is for each country
b determine for itself what these terma mean and what judgments
come under them,

~ The above survey shows that the rght to refuse recogaition or
“Enforcement (o the foreign judgment on the ground of infringement
ol its public policy or some sach similur reason is accepted by the
Tules of private international law of most of the countries
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5. (iser Condithoms

Apart from the procedurnl requiremenin discussed above in
connection with nafural justice, some countries (e, France)
require that the foreign court must have applied the system of Inw
which it itsell would have applicd sccording to its choice-ol-lnw
risles had the cise been decided by it. 1 means that af the chiodce-
af-law rules af the foreign court are dilferent Mrom the cowrt before
whom the enforcement is sought, the judpment would not be
enforced. As apainst this, the common liw countries go fo ihe
opposie extreme. I the procedural relks of the forcign courl
satialy ihelr idean of natwral josthoe, they would enforce ihe
judgment even though it is hased upon a violation of substantive
law amd therefiore a wrong jodgmeni

In almost all countries, recouwrse againgl o judgment lies (unlews
it is a judgment of the highest court) by way of appesl to the
supcrior court. In some countrica like France, the defendant
may move the same court 1o st aside its judgment or to have lurther
procecdings (on certain grounds). 17 the judgment is to be enforoed
in another country before such a right of appeal or revision is
exhausted in the country where the judgment s rendered, a situation
may anse wherehy the judgment ol couniry A which 15 enforced in
country B may no more be a jedpment of country A, became it
may have been revensed, or aliesed om appeal or revision. There-
fore, some countnes recognise forcign jodgments only il they are
unassailoble, Le., IF there is no further right of appeal or revision,
Though under English rules of Private Inlernational Law a foreign
judgment is enfarceable only i it is fnal, finulity means that the
Judgment cannot be aliered by the court which delivered 3, bul it
maay be open to appeal, to caxmtion oF D Fevikion,

The enflorcement of & foreign judgment is naturally conditioned
by the enforcement machinery af the disposal of the enforcing
courl. There is gencrally no difficully where the judgment is to
pay a certain sum of money. The courts of most countries enforce
the judgment (where the judgment-debtor rofuses to satiafy the
judgment), by attachment and sale of the property of the jodpment-
debtor. But the enforcement machinery of all countries may not
be wuitabls for certuin ather remedies, sy [or instance, specifie
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m." Therefore, swome countries require that the foreign
Judgment, in order to be enforceable, must be for a definite sum of
money.

It is hardly necessary to mention that a forelgn judpment i
mﬂnmhﬂlthlm:ﬁamqm.mLm.
mmnmymuymmu:hermmﬂdﬁdmhqmn
- B a jwipment of @ court of low, It is therefore necessary that a

- court called wpon to recognise or enforce a foreign judicial act or
Mbe decision of a foreign tribunal, should satisfy itsell that what
. it s enforting i1 a judgment of 0 court of law. ™

™ A loreign judgment for specific performance rajws other dilficultics as
. For example, specific performance is & remedy both under Fronch and
English lows.  But under Fronch low, it is enforceable by & pemalty ginee breach
Bl'8 civil obligation s nat punichable with imprisosment in Prance; while under
~English lnw an arder for specific performance i enforceshie by amaprisommet.
Bow should an English courd desl with an arder far ipecife porloverance of a
A courl aEd vhee verea 7

- 'ﬂﬂlﬂiwhhlhmh_ Eusie within
SO kerritory o the teme of the judgmwent mmmm:.mm.m
L h-ﬁqlnmmmlnm-fwmhmhupﬂ:
._Lﬁwmdm“;.lmﬂmmmrﬂhﬁlmﬂﬁm

™ Them are really two conditions here: one the fo

. } reign imititetion whose
Seesion s sought 10 b enfarced muost be & conrt of i, A loreign private
o tribunnl, for instance, s not comidered 1 court of lnw ln he Ernglsh
~lrE even though (ha party i whose fovour the award is given can bring a0
_ﬂhlﬁ'_ﬂﬁﬂ'llhwlmublhﬂﬁl]n_ﬂm Bocond,
) l-d.n Hlt_.u!nnmuhnm. Tt maay mod abwey be il o judicial
e o juadgaeni in B Coumtry may be Comsdennd 50 in anothes Cosntry.
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SECTION D
Attempts Maode By Intermational Bodies

The question of enforcement or execution of foreign judgments
has engaged the attention of international lawyers for over BD years,
A number of bilateral agreements have come into being as o result.
There afe also in exvistence a few multilateral conventions on &

regional basis,

There are ot least five organisations which have taken up the
sludy of this subject, or have attempted to salve this problem
internationally, They are: the Arab League, the International Law
Azvoclation, the Chrpamization of American Stotes, the Haogue
Conference and the Cowncil of Exrape.

The recognition of Toreign judgments in civil and commercial
matters wai on Lhe agenda of the Inlernational Law Association
almost from its very inception. Since then the matter was dis-
cusied al ity various conforenoes as well as by other hodies in
Americs and in the European continenf. The early discusssons
served to bring out the practice of various countrices on the question
of enforcement of foreign judgment, and to appreciale the obstacles
in the way of attaining uniform rules. The LA, Conflerencs heid
in Milan in 1883 was of the vicw that the matter required to be
scitled by imternational convention, and it formulated 2 set of
principles to serve as the bass of such a convenbom, It was
recommended that i the foreign judgment Tulfils certain comditions,
the tribunal before which the execution of the judgment is sought
miisl ol enter into the merits and should give the same effect a5 i
given W0 a domestic judgment. The conditions to be falfilled arc
thai the judgment miosl emanale rom & courl of competent juris-
diction, that the parthes muat have been duly ciled, they must be
given the opportuniy to defend themaelves and that the judgment
musi have begn execulory in the country in which it was pronounoed.,
It was also agreed at this conference thai no country should be
obliged 1o enflorce a judgment which is contrary to morulity, public
order or public law. The conference also considered the question
under what circumstances i the foreign couri [0 be considered
competent—but did not reach any agreemeni. The conference
did not make any effort to define the term "public policy”.
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In the ensuing years, the International Law Assncin
devoled itsell to the comparative study of the laws of the vui::
countries In this respect, and in 1924 at it Stockholm Conference
the LLA. formulated & set of “Dirafli Rules for the Enforcement
of Foreign Judgments,™ Thqdurinmreduﬂtilhlhr:pmu
wedure 1o be followed by the enforcing court in the eneculion of
forcign judgments and refer only briefly to the circumstances or
mdiﬂuuwﬂwhi:hlhefmﬁpjldmumuheﬁnm
ﬂmnflhnlmpurtnﬂknmduilt:ﬂhdum:ipm:iqi
Iﬂ_m;idtmd‘l relevant consideration in the enforcement of

- countries of Europe, of enforcing foreign judgments proceedi

Ih-ﬁ:tﬂ'td'mn;uru. Thlﬂ'nﬁnw:w‘;ﬁ
a vummons at ki erﬂmihmmm
-ﬂ!hﬂmdiﬁuﬂﬁ:ﬂfnrdumhlihw:r
.'rhldirl.hh of the court which the origina! judgment
or the correctaess of the judgment itsell canmot be questioned.
-;Mnﬂmmlﬁmunth:ﬁmmﬁmd.ldmihddhcuﬁnn
ol these rules b wnnecessary. However, the basic proposition
Mmmmumtﬂhuiwmmmm
from a court with proper jurisdiction should be given conclusive
effect everywhere withoul the requirement of reciprocity,  still
-Iﬁnwwmﬂummldwmmmﬁmuﬂuﬁm
York Conference of the Internationsl Law Association in 19584

Afer the Stockholm Conference of the International
“Association in 1924, & number of developments took pluce 4}::
“regional level Several bilaternl agreements were also concluded
5 a nember of countries of the European Continent
Three multilateral conventions wers signed and were brought (nto
force, namely the Bustamante Code of Private International Law
‘signed by the South Amerlcan countries in 1928 (which contains
provisions on the enforcement of foreign judgments), the Inter-

" Sew the Ropori af ibe 480 LA Canfitrence held a1 Mew York,
® meq. See also the Repon of ihe Commities Moclprecal rﬂ'muwtm
Foreign Judgments at p. 106 e, siig, capecially p‘.mnl : *

M H.g., Betwoen the Netherlands nnd Belgium, France and Italy, Germany

‘nd Switzerland, Itnly and Switeerlund, itzerisnd Swoiden, Gresl Britain
‘Bnd France, end Grest lr]l-ulnudlﬂi:n. 0
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Scandinavian Convention on the Reciprocal Enforcement of Forelgn
Judgments in 1932, and the Reciprocal Enforcement of Judgments
Agreement signed in 1953 by the members of the Lengue of Amb
States™, Canada as well as the United States of America passed
legislations to enable themselves 1o enter into bilaternl sgroements
on reciprocal basii. I Great  Brimin, the Foreign Judgmeénis
{Recprocal Enforcemeni) Act was passed in 1933 which led 1o the
conclusion of tresties with France and Belgium. 1t may abo be
recalled that the Hagoe Conference on Prvaie Iniemational Law
had produced » dralt convention on the Recognition and Enforee-
ment of Foreign Jodgments in 1928, Though it served as & model
16 &8 number of bilaieral conventiona befween the counitries of
Europe, it failed to obtain ratification as a multilateral convention.

The Iniernational Law Assoclation after reviewing the whole
situation agein took up the queslion in 1957 and appointed o
Commiitee on Reciprocil Enforcement of Forcign Judgmenis for
undertaking the study. The Committee which presented a report
to the Mew York Conference of the International Law Association,
held in 1958, expressed the opinion that further attempts to obiain
adoption of & universal convenbion was nofl bkely o seccoed.
According to the Committes, the methods more fikely to  bring
aboul & solution are bilateral treaties and uniform legislastion. In
ils repart 1o the New York Conlerence, the Commilice presenied
two documents, onc, a set of principlés prepared by Prof. Nadel-
mann to ssrve as a basis for hilateral treaties, and the other, a model
law for uniform lepisltion prepared by Mr. Walter Johnson,
The New York Conference instructed the Committee to proceed
with its work on the basis of the Set of Principles. At the Hamburg
Conference, held in 1960, the LL.A. adopted a model law known
o6 the Model Act Respecting the Recognition of Foreign (Money)
Judgments, which provides the substantive law which, in the opinion
of the LL.A., should be embodied In uny convention belween high
contracling parties refating to recognition of judgments. The
Model Act and the Set of Principles are both annexed to this report.

Though efforis in the direciion of & broad-based miiliilaieral
convention have been abandoned for the Ume being, ihey are

"™ The Convention hos pow cosme mito fce among Sl Arabia, the
Umitedd Avab Bagrabiie, Jorcan, lrag and Libyw.

= .
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cohtinuing on a reglonal kevel, Reference has alrendy been made
to the three regional conventions which have come into force, one
in Smm‘ America, one in Scandinavia and one in the region of
Wesl Asa. Though there exist some bilateral treatics between
iis member countries, the Council of Enrope alio Felt the need for
a ﬂlll?llmill reponal convention.  OF the Member States of the
Council those who were members of the European Economic
-I:Eumnuflll'_r W already committed to enguge in negatistions
!p:r thu “uimplilication of the formalities governing the reciprocal
recognition and execution of judicial decisions and of arbitral
awards.®  The Legal Committee of the Assembly of the Council
af Europe which considersd this question was of the opinion that
steps should be token to conclude 2 multilateral convention not
mefely among the Inner Six, but on a wider basis 5o as 1o include
all mmbl:rlﬂllm of the Council of Europe. As the Hague
‘Coaference is the body which is most closely conmected with the
ﬂum of the rules of conflict of laws, the Council of Europe
(decided 10 entrust the matier to it. The Ninth Session of the

| Indpments.  The Ninth Session was of the opinion that this problem
iled certain common features with the problem of general
Jurisdction of the chosen court (which subject s also under ity
abion) and secordingly Instructed ts Permonent Bureay to
‘sontinue the study of these two fuestions together. As to whether
thess two matters should form the object of a single convention
of two distinct conventions, the discussions were inconclusive,
The work of the Hague Conference on these matiers is still s the
Preparatory stage.

* Arl, 120 of Rome Treaty,
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M. THE SERVICE OF PROCESS AND RECORDING OF
EVIDENCE

A, General Note

Assistance to foreign courts in civil matters (apart I'l'nmunﬂﬂ:'!un
of judgments) mriﬁdﬂﬁmﬁﬂmmm
of cvidence, These may be procured in three ways: (1) mmqh
“letters rogatory’ (letters of request) from coun fo court, i.€. on
the application of the party, the court may send o letter of request
to the foreign court requesting that court to execule the judicial
act in question} (2) by ‘commissioning’ a private person to execule
the judicial act in question; and (3) by ‘commissioning udlpllnrtﬁu'r_.m
or consular officer of the requesting 52:14:1 (o execuls :lh: f’i‘ﬁr“
act in question. It may be noted that gre several wariations
of these methods, These are broad groupings. Commissioning
of private persons is in practice in Britain® and _M_rmi:n_.'.hul!l
utknown to civil law, The third method of appointing diplomatic
mrmmqmmimmnumh:humlluﬂnm in many
countries.® The last two methods suffer from the disadvantags that
witnesses cannot usually be compefled to attend lnd that they can
not be punished for perjury, Further, admimtration :nr cath and
taking of evidence in a State’s territory by u foreign private person
or by & diplomatic or consular officer may be eonsidered illegal
in some countriest, The first method of wending letters of request

L] s And Evidence Abrosd (under English Civil Procedure)”
niuﬁE"Whm-rrq.mq-mu-.m 1561, p. 264
ol o 20

¥ See Mumbaum, Priocipler af Privste Intiraronsl Lie, I'a_'-l.l

# Bew “Servics And Evidence Abroad (Under Englinh Civil Procedus)™.
ﬂthWmh.-ﬂM.Lﬂ_wnﬁwﬂ.lhl,p:;u
gl wexj., whers e meithods availably fof serving dooumenis and cbhlmmag
evidence In & large number of countriess are given.

i Under Englsh law, probably it would be s mhnrmmhl;ﬁ.llur
woad, "Service and Evidence Abroail {Unider English Civil Procedure)” in Bt
gl Comsp. Law Quarterly, Yal. 10, Fart 1, April, Lm.p.‘zﬂhlmm.n_m
ing 10 him in Switzerland, the parties would probably, be clapped in [oil on »
charpe of ecomomic espionage ur ol warplag the functions of the Swim Cuvern-
mnd  In fact this is what happened to thros Dutch lnwypers, who neprescniing
unHMulfH-nqﬂwwnﬂﬂmu-nudtnﬂmﬂrﬁhu
in Bwitserinnd and had him sign o writien copy of his unvwers. The lawpers
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(letrors rogatory) avoids these difficulties, becavse it entrusts the
execution of the judicial act in question to the foreign court, that s,
fo the authority having jurisdiciion in the termtory where the sct
is to be exccuted. This method is commonly used as the courts
of mast countries entertain such letices of request.®  But it too bas
its disadvantages, particularly for the purpose of taking evidence,
because the courts in all countries do not follow the same procodure
for sxamining witnesses and recording their evidence. The differ-
e in principle and practice concorming the taking nod use of
- gvidence between the court issuing the leffer ropatory and the
gourt receiving that request lead to complications and o resalis
which arc not whally satiifactory. For mstance, @ somé countried
the judpe questions the witnewses and reconds the facts as he finds
them, while in some other countries evidence is recorded not as the
 judge finds them, but i deposed by the witnesses, The evidence
inken in one country may therefore be different Irom whal i= reguired
in the country which had issued the Letter of Request. Again
 some countrics require that the witnesses must be cross-exnminad
,_' while others do nol so require; some countries have provisions for
- pompelling unwilling witnesses to appear before the court and give
~ gvidence, while othenn do not so provide. These difficulties can
 be obviated by adopting the other two methods referred 1o above,
. The official or the private peran appointed can adopt the procedure
required by the law of the requesting State.

Therefore, parties who wish to serve summons of examine
witnesses or take evidence in s foreign country are faced with several
 difficultics.  Attempls have been made to meet these difficulties by
bilateral conventions providing lfor mutual assistunce and coopera-
tiom in these matters. There are a large number of such conventions,
though those to which 4 member country of this Committee is n
| purty are very few. Therc is onc bilateral treaty signed between

- Wee wrresicd by Swiss asthoriies unider a charge of violatlon of Ast. 271 of
- Mo Swis Penal Code. ie of ssurping the functions of the Swin Gevernment.
- The lawyers were alss chargrd with “soonome espionsge’.  Prohably there are
- @ther countrics whers the legal pasition is similar,

- Y had, po 2900 The courts of ULSA. are nol empawered 10 accept such
- Fequests in criminn] cmes—See AJLLL, 10011 (1909).  This folkews from the
- Eonmtlutiopal provisinn that in all eriminal prosscistiong, the sccused shall enjoy
W right 10 be confronted with the witnesses ngabnst him.
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two member countries, namely between Ceylon and Japan. There
are five balateral treaties to which one of the partics is a member
coantry. They are: between Japan and Denmark, Japan and
Switzerland. Japan and ltaly, Japan and Brazl and between Irag
and Britain

A maoltilateral convention on a universal basis has not been
found fessible so far, though there is a general convention on clvil
procedure signed in 1934 which deals wath the problem parily. There
are multilateral conventions on a regional hesis, for instance, the
Agreement Relating 1o Writs and Letiers of Request signed by the
members of the Amb League

With the growth of international trade and commerce and
other formm of international intercourse, cases are multiplying In
which it is necessary to serve proocess abroad, or to examine wilnesses
and collect evidence from abroad. in the absence of treaties,
facilities avnilabie for this purpose are inadequate and unsatisfictory.
The particular aspect of service of process has been & malier of
concern for the Internationzl Union of Huissicrs de Justice and
Judicial OMicers—a onion of process servem.  They had submitted
a memorandem 1o the Hague Conference on Private International
Law sefting out the difficulties encountered by them. The Ninth
Hague Conlerence which considered this memorandem has adopied
the following resolution:

*The Minth Session having taken note of a memorandum
presented by the Imernational Union of Huissiers de Justice
and Jodicial Officers, is aware of the need to establish a system
to ensure the effective and speedy transmission of judicial
and extra-judicial documents fo inlerested parties living ubroad.

It requests the State Commission to instruct the Permanent
Bureau to undertake an inquiry into the focts of the problem
in the Countries which possess the institution of luisklers as
wll & In those which do not possess it in order to bring to-
gether the factors necesary for a solution of the problem

¥ The Comvenbion was shgaed In 1953 by the Following cousiriza: Jondan,
Lebandu, Sprida, Seisdi Amba, Egyp and Yemen
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8. Judicial Assistance Rendered By Member Countrics

Many of the member states of this Commitice appear to have
i facilities. for the taking of evidence in their territorics
 required in procecdings in foreign courts. Sucl countries have
,:Fulrhl-nm in their laws empowering their courts to assisi foreign
“gourts in the taking of evidence. The request may come from any
@ountry, the courts are not required to restrict their nssistance in
, ml_muufpaniﬂuhrmumn But assistance for the service
‘ol forcign process is available, in the case of most member countrics,
pﬁwdminwﬁdmﬁuuﬂm not the courts of
all forsign countries.
” Service of Process
The lows of Burma, India and Pakistan contain Identical provi-
oo concerming service of foreign summonses in their territories.
‘Certain specified courts may send summons and other processes
e ﬁmﬂ:.n_:l’_l.hﬂ: countries for service, and the courts of these
on fit nmmmmllmthmﬂmtw:s
W these processes were imsued by these courts themselves, The
“gn courts are those which are notified by their Governments as
SOusts whose processes may be thus served, Such notification,
# would appear, will be made in respect of countries with whom
seeprocal arrangements are agreed upon. The Supreme
_Cl_rluuim:pulmmdfmqumrmm rﬁmmum
mnrwdiuﬂnmmﬁemurummu
% BWn couris are served. The assistance is given in both civil
Ane criminal cxses. The Japanese courts entertain letters of request
#om foreign courts who offer reciprocal judicial ald to the letiers
4 equest of Japanese courts, The judicial aid is available both
0 Eivil and crimingl cases. The request must be made througlh
Aiploy chanoel. The document, if it is in foreign langunge,
R be accompanied by a translation in Japanese language. The
SWol [V 4.R. in this respect is wid to follow international practice.
oowever, there does mot appear to be any established internatiopal
S e and therefore the procedure available cannot be asccrtained
| ertiinty. The judicial assistance afforded by the courts of
i u-ILIL s based on reciprocity. The law of fndbwesia contains
=& Provisions concerning the service of foreign processes in Indo-
frag has signed an Agresment Reluting 1o Writs and Letters
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of Requesit with the other members of the Amb League. Thie
agreement adopts the mode of service through letters of request and
ilsg through o Consular Officer without the intervention of the
guthorities of the country of execution., Whether any, and if
5o, whot mode of aslsiance will be nvailable in this respect for the
wervice of processes msuwed by the courts of counines with whom
Iraq has no convention, is not clear.

() Taking of Evidence

The laws of Burma, India and Pakistan contain almost identical
provisions concerming \he Taking of evidence in their iemiorics
required in proceedings in forsign courts.  In India, on the apphca-
tion of the party 1o the foreign proceedings or the law officer of
the forelgn siale concerned, the High Court within whose appellate
jurisdiction the witpess resides will issuc a commission 10 examine
the witness, The High Court must be satisfied either by a certi-
ficate of the Consular Officer of the foreign country in India or by
the letter of request of the [orelgn court that such evidence is required
there nnd slso thai the loseign proceeding s of a civil aature. The
same provisions, as are applicable to the taking of evidence required
by a domestic cowrt, will apply to the taking of evidence requined
in the fordgn proceedings. The law of Ceylon alss contains provi-
sions affording wmilar [acilitied for laking evidéence required in
forcign owvil procesdings. The forcign comrt may apply 1o the
Supreme Count of Ceylon, or the order for the examipabion of the
witness made by the foreign court may be addre=ed (o any court
mm Cevion. Also, on the lssue of a commission by # competent
ecourt in Her Muajesty's Dominiona, for obtnining iestimony of any
witness in Ceylon, the Ceylon courts have power to order such
examination before such person, Commissions issved by the courta
in India and other countries of the Commonwealith and also in
countries which are allies of Her Mujesty are governed by the same
provisions as are applicable to comminsions o cxaming wilneises
issued by the courts in Ceylon. In addition to the above methods,
gvidence required for use abroad may be taken in Cevlon by private
persore o forcign consular awihoniies withoui the mmicrvention
of the local authorilich. There s no legal objection to LY The

* This = pot possibls in some countries.  Earlier in the report we have seen
thal in Switeeriind it wonld be an offene.

5l

Japanese courts render judicial md for taking evidence required
by those loreign courts who render reciprocal amistance to Japanese
oourts. The mssustance is nof restricted Lo fofeign civil proceedings
oaly, but also extends to criminal cases. The foreign court,
wherein such evidence is required, must send a letter of request
through diplomatic channel to the Districi Court comcerned. The
letter and other papers, il they are in foreign language must be
accompanied by a translation in Japanese language. The law of
LA R in this respect is said to follow international practice, But
a8 stated earlier in the report, there does not appear to be any
estoblished international practice, and therefore it has not been

bie to nscertain the practice of the AR, The judicial aid
affarded by the courts in the ULA.R. is based on reciprocity, The
law of Indonesin contains no provisions in this respect. Img
Bas signed an Agreement Relating to Writs and Letters of Request
with other members of the Armb League.  This agreement adopts

| the procedure of oblaining evidence through a letler of request,

and sl through the consular officer who may take evidence with-
oul the imtervention of the avthorities of the country in which the
evidence is taken. The lacilities for taking evidence in Iraq required
in forcign proceedings, in the absence of convention, are not clear,
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(Iil) REPORT OF THE SUB-COMMITTEE APPOINTED AT
THE SIXTH SESSION HELD IN CAIRO

A Bub-Commitiee consliting ol representatives from Ceylon,
Indin, Irag and U.A.R. was appointed by the Commitlea Lo consi-
der the subject “The Recognition and Esforcement of Forclgn
Judgments, Service of Proces and Recording of Evidence in Civil
and Criminal Cases™ and report thereon befoce the 3nd March, 1964,

Mr. Adel Youniyv of the LLAR. was sppointed Chairman.
The Sub-Committee at its meeting of  26th February appoinizd the
representative from Ceylon to a0t & rappornicur.

The Sub-Committee hod before it the moterial relating to
{hls subject prepared by the Secretariat, a drafl agreement on this
topic submitted by the UA.R. delegation, which is annexed to
this report marked Documient A together with o memorandum
marked A [ and three drafts submitied by the Cevion delegation
on each of the subjects of the recognition and enforcement of jude-
menty, the service of judicnal process and the recording of evidence
which arc annexned and marked a5 Documenis B, C and D respecti-
vely,

The Sub-Committee decided to place before the Committes
twa scparate draft ngreements: one on the recognition and enforce-
ment of judgments, and the other on the subject of scrvice of process
and the recording of evidence. The first appenrs us Appendiv [
to this report and the other us Appencic JT.

Comments oo Appendiv 1

The Sch-Commilics docided 1o imit the scope of the proposed
Agreement to judgmenti obtained in svil proceedings and 1o exclode
judgments in criminnl cases. The UAR. draft { Document A),
however, contuins certain provisions in that regard (Articles § and
9). The representative of the U.AR. is of the view that judgments
obiained n commercial cases should be speciflcally mentioned as
eivil courts of some countries do not deal with commercial matters
which are dealt with by apecial courts.  Although in some conntries
therr was mo provision for awarding damages or compensation
to an injured party in & criminsl case, the Sob-Committes i of
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that jud iz for the payment of compensabion or
m m':-'u,:: rrm criminal coaviction should be regarded as
a civil judgment for the purpose of this A;a_-mn:m- Th; proposed
Agreement excludes foreign judgments in matrimonisl matlers
an o draft Agreement on this subject has nlrndjr been preparcd _l.ld
placed hefore the Cammittee. The Sub-Committee has also bimited
the scope of the Agreement Lo Judgments for the payment of money
exeluding judgments for the payment of taxes or criminal penal-
ties. Huving regard to the terms of Aricle 2 which confines the
Agreement to money decrees, judgments in matters roluting to the
declaration of personal status are putside the scope of this Agreement
gncept where the paymenl of money in docresd.

Articie | deals with 1he definition of tzrms. The present drafl
yelates only to decisions of the regular couris. Drdm_mdt_hr
administrative tribunals or other bodies engayed in ndjuﬁ!.lmu_rnn
are excluded unless they form part of the judicature. Arbitration

awards are not included unless a decree ot order has been made

by & court consequent on such an award.

The question of what ks a final jnd;n:nlh:!mmrmml. I_n
ernin Siates, U an sppeal being filed, t i4 an Sutomatic
WUSPEROR tﬂ'thl:.;'-lﬂ of 2 judgment while extraordinary methods
of peview such as an appeal to 8 Court of Cassation would not harve
that conscquence unless @ stay of exccution i obtained. Omn the
ather hand, in other States finality is not lost because of the pendency
of an appeal. |t was decided that the question of linalily should be
determined by the law of the State in which such judgment was
Issped. The word decision is used in the Agreemenl as 4 compen-
dious term to include every form of adjudication including the
formal expression of such an adjudication as a decree or order.
In terms of clause (b) of Article &, a foreign judgment will not be
enforced if it has been obtained in such circumiances that it docs
nol hove any extraterritorisl or imternational validity. In view of
& difference of opinlon among the members of the Sub-Commitiee
s to the faw by which the question of inlernational compelente
i to be determined, that is 1o say, whether it should be decided
by the law of the [ssuing court &s in the UAR. {A:ﬂll:lt 304 !:I‘thu
Code of Civil Procedures) or the law of the enforcing court, It was
“Becided to leave this matter for decisions by the Committes.




56

In repard to clause (c) of Article 4, the represenintives of both
the UAR. and Lrag were of the view that natural justice in their
Icgal yilems meant primciples of equity and that it was preferable
To express the maxim “awalil afterem parten™ as in clause {¢) of
Article 4.

In regard to clause (d) of Article 4 a judgment delivered withous
stating the reasons therelor would according to some Stales be
regarded as contrary to the public policy of the Siate,

Under Article 6, the enforcing court has power Lo regulate
its own procedure and prescribe such matters a5 the service of the
text af the judgment on the Judgment dehtor,

In regard o Ariicle T, il was agrecd (hal when the enlorcing
court has to decide the tsue of froud under clouse (e) of Article
4, it would be necessary to investigate the facts and decide the
queition on the merits,

The draft dees not deal with the gquestion of the recognition
of Toreign probates.

Comminls on Appendic 11

The draft submitted by the Ceylon Delegation |Decw-
ment C) suggested, in addition to the usual method of serving
process Lhrpugh the regular channels of the Ste, service by a
Consular Officer or other agent of the requesting State and also
ervice through postal channels.

This was not found aeceptoble 1o the majority of the Sub-
Commitiee, and accordingly i was decided o conflee it © the
method of service through the officials of the State in which it was
1o be effected except in the case where natlonals of the requesting
Siate were concerned where service by the comsular apent was
permissibie. Even thin lafler exception was nol favoured by the
Delegute of India on the ground that it would be unconstitutional
in cortain States. The Sub-Commiticc by a majority decided to
include this provision in Article 2 clause (b),

The Sub-Commrtice did ool approve of the proposal made in
the Ceylen Drult (Dociwnent D) 1o take evidence through a person
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jally designated il.lhﬂ:ﬂﬂd'mqmﬂuuhniﬁm-ilhm
 the intervention of the State authority by a person directly appointed
' for the purpose by the court af the requesting State. Accordingly
Fﬁdﬂl’t &mﬁqdnmﬂrmﬂﬂlﬁm
 pelent authority of the State requested 10 record such cvidence.

S/~ Atel Younis

5d/- G.A. Shah

Sd/- Dhia Sheet Khattub
Sdj- HL de Silva.
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APPENDIX |

DRAFT AGREEMENT ON THE RECOGNITION AND ENFOR-
CEMENT OF FOREIGN JUDGMENTS IN CIVIL CASES
SUBMITTED BY THE SUB-COMMITTEE

Article 1
In this Agrecment :

(n) & foreign judgment means a decision made by a judicial
authority whose jurisdiction does not extend 1o the
State in which its enforcement is sought.

(k] a final judgment means & jodgment which is enforceable
in the State in which such judgment was delivered.

(€} “recognised™ means being given effect (o as a rex judicera
acoording to the law of the State in which its effects are
soughi to be maintained.

{d) “‘enforcesble™ means its capability of being compulsorily
executed,

Article 2
This Agreement shall apply to foreign judgments in civil cases,
tncluding commercial cases, whereby a definite sum of money is

made payable. It shall not apply to judgments whereby a sum of
money is payable in respect of 4 tax or penalty,

Article 3

A foreign judgment shall be recognised as conclusive andbe
enforceable between the parties thereto as it was ssuad by the court
of the Siate through which it is sought to be enforced.

Article 4

A foreign judgment shall not be recognised or be enforceable
unless the lollowing facts arc verified:
(a) that the judgment i final;
() that it has been issued by a court which is inlernationally
compeiend;
fc) that it has been isued according to & procedure which
would enable the defendent to submit his defence;
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it does not involve anything of such a nature 3%
) ouid violate the public polcy or moralty of the State
in which enforcement is sought;
(¢) that it has not been oblained by fraud:
(f) that it does not contradict any judgment defivered by &
court of the State in which enforcement is sought.

' E the effect
When there are two or more foreign judgmesls,
stated in Artice 3 shall be acconded to the judgment which is more
L_hﬁmmmmawmﬂm
- -“mhndlhEHh-hmmmﬂmmm
~ to be maintained.

" Ariicke 6
A forcign judgmest shall not be recognised or be enforceable
by a formal decision made by the appropriate court in
 sccordance with the procedural requirements of the State in which
eaforcement i3 soughl

Article T :

The appropriate judicial authority required to recogniie of
| girect the enforcement of a foreign judgment shall not investigate
the merits of that judgment.

Article &
Requests for recognition or enforcement should be supported

by the following documents:

: {2) AnﬂMn—unnwdﬂijmmmqumh_m
cuted, duly authenticated by the appropriate authorities;

() A certificate [rom the appropriate authority to the
offect that the judgment songht to be enforced is final
and executory;

{c) A certificate that the parties were duly gummoned 1o
appear before the appropriate authority in cases where
the judgment was obtained in default of appearance

of either party,

Sd/- Adel Younis
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APPENDIX 1l

DRAFT AGREEMENT FOR THE SERVICE OF JUDMCIAL
FROCESS AND THE RECORDING OF EVIDENCE IN CIVIL
AND CRIMINAL CASES

FART OMNE—Genernl Provisions
Article 1

In ihis Agreemeni—

() “Judicial Process™ meuns every type of document, whether
Judicial or extra-judicial, which is required to be served on o party
or witness in civil or criminal proceedinga.

(b) “Recipicnt™ meani the person on whom such process
is intended to be served,

(e} "“"Reguesting State™ in Part To means the State which
requests the service of judicinl process in the territory  of another
State and In Pard Threr meins the State from which & request to
record gvidence cmanaiei

{d) "Compeient Authority™ I Pard Two means the authority
which i empowered to serve judical process and m Parf Three
means the suthority which is empowered 1o record evidence in
pursupnoe of this ngreement,

PART TWO—Service of Process

Article 2

{a) Judicial Process shall be served in accordance with the
law of the State in which guch service (s to be effected,

Provided that il the requesting Stale deslres such proceds fo
be served in accordance with its own law, the request shall be com-
plied with unless it conflicts with the law of the Stale where the
service i 10 be cffeciad.

(b) If the recipient is n nationnl of the requesting State, the
process may be served by o Consular Officer of the reqesiing Binte
provided that the State in which it is to be served shall bear no
responsibuity.
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Article 3

Suhjmlnl.‘-:prmuin-n-mrhrlidel.l request for the service
of judicial process shall e made m Follows:

{a) The resquest shall be addressed by a Diplamatic mlﬂntnhr
Officer of the requesting State to the competent authority of the
State where such process is (o be served.

{b) Tt shall state the full name, address and such other infor-
mation as is nocessary to identifly the recipient.

{c) Two copies of the process to be served shall be anncxsd
to the request, and where the process is not drawn up in the language
of the State in which it is 10 be served, it shall be aocompanied by
a translation in duplicate.

Article 4

{I}Arnquﬂfnnﬁunlpmmldlihmdlmﬂh

. the preceding provisions shall be complied wilh unless—

(1) the authenticity of the request for service is not esia-
blished; or
(2) the State to which the request is made considers it o be
contrary to its public policy.
{b) the competent authority by whom the request is executed
shall furnish s certificate in prool of such service or explain the
rensons which have prevented such service.

Article 5

No fees shall be claimed as expemses for esccuting the request
' for the service of process by the State in which the service is to be
- elfected.

PART THREF —Reconding of Evidence

Articke &

When evidence is required 1o be recorded in & civil or criminal
proceeding by n court of one State in the territory of another Stats,
such evidence shall be tuken in accordance with the following
provhions.




