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his solicitor. If he is a person who undertakes legal aid 'work he
may go direct to him. An application which relates to Quarter
S . ..esslOns in the country, the matter is preferred by the country soli-
citor to the Supreme Court Committee for the correspondence if
the latter is in the Supreme Court list. A person wh~ seeks l:gal
advice who does not know a solicitor who undertakes legal aid
.cases, goes to the nearest local Secretary or the local representative
and requires him to show the list of solicitors undertaking cases in
the court in which this action has been taken. From this list he
selectsa solicitor. An application for legal aid may be made at any
stage of the case. But to get its full benefits, one must start before
the proceedings are instituted. The solicitor should take certain
steps before he proceeds into the matter. He must enter in the
ap~lic~tion the solicitor's questions as to his means and only attet
satisfying that such a person has a disposable capital or income, he
undertakes the case so that his client will get legal aid. The solici-
tor also goes into the question whether the client is concerned in a
representative capacity, representative official capacity or is con-
cerned jointly with or as the same interest as the applications of
other persons whether receiving legal aid or not or are available to
him the rights and facilities making it unnecessary for him to take
advantage of legal aid or has reasonable expectation of receivinz
financial or other help from a body of which he is a member or has
any right which a person may have to indemnify to the extent in-
curr~d b~ him. ,AnY of these factors has a material bearing on the
applicant s requirement to get legal aid. The solicitor then obtains
corroborative evidence free and productions which h ., . . e may reqUlre
to est~bhsh a prrma facie case. If he is satisfied that there is one,
then, he draws up. a memorandum explaining the nature of the pro-
ceedings and the interests of the applicant and assists the applicant
to select the form of application for legal aid. The solicitor also
sends to the opponent of the applicant, a copy of the form and a
copy of the ,me~orandum and advises the opponent of his right to
lodge a~ objection, thereto within 14 days or a longer period as the
appropriate committee may allow. The solicitor th d, en en orses the
certificate on the application to the effect that inti ti h, ima Ion as been
made to the opponent or that the whereabouts of the 0k h' , pponent are
un nown. T e solicitor responsible for the endorse t' hr it h men IS t e
SO,ICI or w 0 lodges the application with the Secretary or th
priate.commi e appro-na e committee, If the application is a Quarter S '
the th Ed' ession matter

n e inburgh College solicitor forwards th
mentioning these papers to the Supreme Co t C e ,papers afterIi . . ur ornmittee If th
app cation IS addressed to the Sheriff Court th I'" ethe ' e so icitor forwards

papers to the Secretary of the Local C 'ommittee, Papers to

257

be forwarded by the applicant's solicitor to the appropriate com-
mittee consist of (a) the form of application for legal aid with the
certificate of intimation endorsed thereon, (b) three copies of the
memorandum, (c) three copies of all objections and (d) productions.

Procedure in Matters of Special Urgency
28. When legal aid is required in matters of special urgency,

the solicitor submits the usual form of application for legal aid
completed as far as possible with ~uch evidence available to show
that the conditions required for an emergency certificate are satisfied.

Consideration of Applications for Legal Aid
29. At the expiration of the time allowed for lodging ob-

jectons the Secretary first submits the papers to two members
of the appropriate Committee unless prima facie it appears from
the application that the applicant's means are such that he is not
entitled to legal aid. The two members of the Committee report
to the Secretary whether they recommend that the applicant
should be admitted or refused on merits or whether further in-
formation is necessary. If further information is necessary, the
Secretary obtains such information and posts the same to the
members of the Committee who are looking into the matter. At
any hearing before the Committee or the District Committee the
parties and their solicitors are heard separately and they are now
allowed to cross-examine each other. Committee meetings are
held at the discretion of the Chairman of the appropriate com-
mittee. At such meetings the Chairman calls for a report from
the members of the commission. The Committee after consider-
ing the report decides whether the applicant is entitled to legal aid
on the merits of his application. If the applicant is not deserving
on the merits, he is informed by the Secretary who advises the,
applicant of his rightto appeal to the Committee. If the applicant
is admitted on his merits, the Secretary then forwards to the
National Assistance Board the form of the application for legal aid
which relates to the means of the applicant together with any
objections relevant thereto submitted by his opponent. The
Board may assess the applicant's disposable income and the dis-
posable capital and the maximum amount of contribution to the
Legal Aid Scotland Fund. On completion of the investigations
the Board sends the Committee a certificate, with the applicant's
disposable income and disposable capital, and also reports as to
the special circumstances as to the applicant's eligibility to pay.
If the reports of both committees are favourable the legal aid
certificate is granted. In other cases it is refused and both the
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applicant and the informer are informed of this fact. If the report
of the Committee is favourable, then the applicant is informed of
his right to. get the legal aid certificate and he is often told that the
certificate would be posted to. his solicitor.

30. A legal aid certificate ceases to. have effect unless the
summons, defences or other particulars of the applicant's initial
stages of the proceedings are lodged in court within 3 months, or
such longer period as the Committee may determine from the date
of the certificate. Certificate is issued in duplicate. A copy is
required to. be lodged in the process. The Committee also. has the
power at any time to. vary before the final judgment in a case to.
which the certificate relates or before the date fixed for the first
instalment of the assisted person's contribution, whichever is the
latter and always subject to. the maximum fixed by the National
Assistance Board to. vary the certificate, in respect of the amount
of the contribution or the instalments thereof or the date or dates
of payment thereof, The Committee also. after giving notice to. the
assisted person of the opportunity of submitting representations,
discharges or suspends the legal aid certificate where the assisted
person fails to. pay the instalment of his contribution when due
or the Committee is of opinion that it appears unreasonable that
he should continue to. receive legal aid, or representations are
made by any person as to. the bona fides of the assisted person.
The Committee can also. discharge a certificate when the certifi-
cate has been obtained by fraud or by misrepresentation and they
must do. so. without inquiry if instructed by a Board under Rule 5
of the Act of Sederant Legal Aid Rule. When a certificate is dis-
charged or suspended, the Committee informs the counsel or other
solicitor acting for the assisted person and no. other steps are taken
in the case unless a fresh certificate is issued or the suspension of
counsel who. says that he likes to continue in the case on the client
basis.

Appeals to the Central Committee

31. There is a right of appeal to. the Central Committee by
a person who has been refused a legal aid certificate or who. is
dissatisfied by the decision of the Committee, with regard to. any
matter relating to his contribution or with regard to. the decision
of the Committee to discharge or suspend the certificate except
where the Court is ordered to. discharge the certificate on account
of contempt of the court the assisted person has no. right of appeal.
The decision of the Central Committee on any matter coming before
them is final.
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Offences by Assisted Persons
32. It is an offence for a person who. seek~ legal aid to. f~il to.
I with any regulatio.ns as to. the info.rmatlon to. be furm~hed

comp y . . d b the regulationshim or furnishing any information reqUlre y ..
by - f t bli hing that he has a probabilisor required for the purpose 0. es a s the Com-

1" di If the matters come to. the knowledge of
causa Itlgan I. t it to. the appro.priate criminal authority

ittee they must repor I , f
:~d also to. the Committee. A supply of special apPlicatlOn

bt
~rm~

other than legal aid forms, leaflets for the publi~ can be 0. Loc: I
S Court Committee or any ocafrom the Secretary of the upreme

Committee. ,
33 Applicatio.ns for legal aid in Sco.ttish Co.urts by resl~

nts outside Sco.tland should be made to. the office of the Ce~tfa
de, d d from there to. the appro.priate committeeCornmi ttee an passe
tor the location of a solicitor.

B the end of Octo.ber, 1950 the members of th~ .H.M. Fo.r~e~,
wheth~r officer or other rank were in the same position as ~ CIVI-
lian applicant for legal aid. (See the Handbo.o.k of Legal Aid for

Sco.tland-Law Society of Scotland).

LEGAL AID IN THE UNITED STATES OF AMERICA
~ I
When the New Wo.rld was colonised., a ho.mo.geneo.us Po.PUa-

hi ' ent there was hardlv, li d in rural areas. In t IS enVlro.nm , -
~~n n~:~ tor any system of represennns indigent defendants

y d of a crime other than an assignment by the court on an
:~c::: basis. This was the system adopted in the United States

of America for a long time.

The nineteenth century saw a series of waves ~f imrnigra-
2. f E Rural America becametion from the various parts 0. urope. . 0. ula-

b . d This precess destroyed the homogeneity of P p
ur amze . f ti of
ti The needs of these immigrants led to. the orma Ion
ion. d help In

social service organisations to give them succour an :
1840 the German Society in the City of New York was mcor-
porated having been in existence as an incorporated body fer .a

, , t "German eml-eriod of twenty years. Its object was to assis
:rants and to. afford relief to other poor distressed Germa~, ~n~
their descendants". In the same year, the Irish Emigr'!?t °ffcled

d It urpose was to a orof New York was incerporate. s p. I
, d t' to emigrants from re-advice, information, aid an protec ion,

h ' lfare"land, and generally to. promote t err we .

3. Out of the German Society, grew the first Ame~ican legal
aid society known as the Deutscher Rechts-Schutz Verein, found-
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ed In 1876. This Society soon ceased to be parochial in its outlook
and. began :0,assist all eligible persons who came to it for legal
a~vlce. ThIS IS a direct ancestor of the Legal Aid Society of the
City of New York.

4 It' ,. ,was in the metropolitan matrix of New York City that
the Am~ncan le~al aid movement sprang and grew up. Legal aid
started In 1876 In the United States in New York City and spread
from there to other metropolitan centres. Up to thi d I Iid ' , IS ay, ega
ai m the Umted States of America is organised on a city and
not on a State basis. '

, By 18,88, Chicago had an established legal aid system. Boston,
P~Ilad~lphIa,. P~tts~urgh, and Newark followed suit by establishing
legal aid, SOCIetiesIn the first years of the twentieth century. By
1916, thirty-seven American cities had some form of organised
legal ai~ in operation. From small beginnings in the- latter part
of the nineteenth century, legal aid had grown until by the middle
of 1918, there were legal aid offices in 193 cities.

5. In the crin inal field, the legal aid movement worked
:Iowly. For various ~eas~ns, it never extended its activity in that
rea to corresp~na WIth ItS coverage in the civil field. By 1917

o~ly, one legal aid society was carrying on substantial work in the
:nmI~al field. Today, out of the 200 legal aid offices which are
In existence by the middle of 1958 only six gave aid in criminal
cases.

6. Independent societies were established to sup I 1
in th cri . I P Y counsee nrnma courts, possibly because of the inability of the civil
offices to meet, the need for such representation. There are now
!:~e~ ~uch o~ces, one in Philadelphia, another in Boston and the
, ir h ill ~p~Ingfield, Massachusetts. These private organisations
In t e criminal field were generally denominated as "vol t
defender" societies or organisations By thO t . un ary, . IS erm IS meant all
private defender organisations doing legal aid or otherwise whi h'
are not governmental agencies. ' IC

7. From the beginning f th 'cent " 0 e second decade of the twentieth
ury, certain organisatiserve the Ions grew up which were intended to

by assign~ame, purpose in the criminal field as had been served
T counsel and by I 1 id "hese new org " ega ai organisations in civil cases
f amsatlOns we II .o such office was esta' reoca ed public defenders. The fir~t

19U. a Qew charter blished m Oklahoma in 1911. In Novembe'r
QI- ••Ili'ia was adopted b th '~ th Y e county of Los Angeles

e office of Public Defender. The Lo~

261
Angeles Public Defender began operations in January 1914, and
from that time it has been a regular department of the government
of Los Angeles county. The success of the institutions at Okla-
homa and Los Angeles prompted the establishment of a number
of public defender offices. In 1958, there were public defender
offices in over eighty jurisdictions.

8. As they developed, both the voluntary and public defen-
der systems w~re faced with the charge that they were leading to
the "socialization" of the Bar. In America where the term
"socialization" has a sinister meaning and the charge of "social-
lzation" was a serious one. The Special Committee of the Bar of
the City of New York and the National Legal Aid Defender Asso-
ciation which was appointed to consider the adequacy of legal aid
in the United States of America, in a book entitled "Equal Justice
for the Accused" repudiated this charge. They said, it was a judg-
ment by this Committee that the charge of "socialization",
whether levelled against the voluntary or public defender system,
is not only unwarran'ted but also obscures the essential problem.
It is a charge laden with emotion and one which, in history as well
as political theory. has no relation to voluntary or public defender
systems as such (See Ibid. p. 45).

9. The causes of the growth of voluntary and public defen-
der systems may be attributed to the fact that the ass.gned counsel
system could not cope up with the problems created by the rapid
urbanization of the United States of America which had occurred
at the end of the nineteenth and the beginning of the twentieth
century where the public defender systems grew up. The popula-
tion of United States increased from about 40,000,000 in 1870 to
approximately 92,000,000 in 1910. Most of the congestion was in
the urban areas, and as villages grew into cities, the volume of
crime increased. Those who were asked to handle criminal cases
in rural areas, were unable to cope up with the rush of work. This
forced a reorientation of ideas regarding the administration of
criminal justice, and many urban communities recognized that the
assigned counsel system was no longer adequate to meet the' needs
of an ever expanding society. "", ".

10. In' the United States' of America, there are three princi-
ple methods of giving legal aid in criminal cases.

The assigned counsel system still works in certain localities
such as (a) Essex County, New Jersey, (b) Tompkins County, New
York.
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The voluntary defender system works in places such as (a)

Boston, Massachusetts, (b) New Orleans, Louisiana, (c) New York
County, New York, (d) Philadelphia, Pennsylvania.

!he public defender system has become a more popular one,
and IS found in cities such as (a) Alameda County, California, (b)
Cook County, Illinois, (c) Dade County, Florida, (d) Fairfield
County, Co~nect~cut, (e) Hartford County, Connecticut, (f) Marin
County, California, (g) The New Haven District, Connecticut.

II. In certain parts there is a mixed system. Thus, in
Monroe County, New York, this system is operating.

12. Certain predominent forms of Legal Aid Organisations
had emerged by 1916 (See: Bradby & Smith, Growth of Legal Aid,
Chapter 15) and may be classified in groups as follows:

(1) Societies,

(2) Departmental Social Agencies,

(3) Public Bureaus,

(4) Bar Association Offices,

(5) Law School Clinics,

(6) Public and Voluntary Defender Organisations.

Societies
13. By far the most common type of organisation is the

"so~iety:', Characterized primarily as an independent entity and
havI~g Its own governing body. Of the 37 societies, 32 have
salaried lawyers. All the cities having a population in excess of
1,000,000 ex~e.pt Chicago, have this form of organisation. In Los
Angeles, additional service in civil cases is given through the City
and County Public Defender offices. I

. 1~. The. Legal Aid Society of New York is one of the oldest
societies having been established in 1876 M ... . . any organisations
made .thls society as a pattern for later developments. At the pre-
sent time, there are 75 of these societies doing active work.

Departments of Social Agencies

15. A form of organisation which has contributed very much
to the grant of legal aid as a community service is the office known
as the de~artment of social agency. This type of organisation has
been s~ecially successful in the city of Chicago, the second city .
the United States f Ameri ., 10. -:- 0 menca to establish orgamsed legal aid ser-
vice. In this form, the legal aid office is one of several integrated
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but distinct services of a general charity organisation. With the
exception of a few organisations, which depended upon the volun-
tary services of lawyers for the legal work, other "services" have

paid lawyers.

Public Bureaus
16. Emery A. Brownell in his book entitled "Legal Aid in

the United States" has classified departments of social agencies
as only those legal aid offices which are conducted by privately
supported welfare agencies. Although these agencies are classified
as social agencies, there are a number of legal aid organisations
known as "public bureaus" which are operated by a social welfare
agency, the distinction being that "public bureaus" are supported.
entirely by public funds. Examples of "public bureaus" are the
Bureaus established at Bridgeport, Dallas, Kansas City, (Missouri)
and St. Louis. The Kansas City Bureau is the oldest public bureau
in the United States, having been established as part of the Board
of Public Welfare in 1910. It provides for legal aid along with
such activities such as social service, marketing and recreation. All
these departments come under the supervision of a "Director o£

Welfare".

Bar Association Offices
17. A fourth type of organisation is the legal aid offices

which are operated by Bar Associations. This type of organisa-
tions grew up in numbers. In 1916, there were only three such
organisations but at the close of 1949, there were as many as
twenty such organisations. These organisations grew up as a re-
sult of an increased recognition by the bar of the need to provide
the service on an organised basis For lack of financial
support these "Bar Associations" use panels of volunteer lawyers
in place of paid legal staff, employing only secretarial and investi-
gating personnel on a paid basis at the office which is maintained
for the reception of applicants. Only the volunteer staffed offices
at Akron and Dayton, Ohio and Hackensack, New Jersey were in
existence prior to 1947. Soon such organisations began to spring
up in Arlington, Virginia; Binhamton, New York and Rock
Island, Illinois; Baton Rouge, Louisiana and Gary, Indiana in 1949.
The bar association office with a paid staff is considered to be the
most successful in meeting the need.

Brownell in his work' entitled "Legal Aid in the United
States" estimates that these offices have been serving 3.4 persons
per thousand of population in 1947.
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Law School Clinics
18. A fifth type of organisation is run by "Law School Legal

Aid Clinic". There are two basic types: (1) those conducted by or
directly affiliated with the Law School and providing direct service
to clients, and (2) those which are operated as a co-operative
activity by a Law School and an established Legal Aid office. The
significant feature of the latter type of institution is educational.
A separate report on this field has been prepared for the Survey
of the Legal Profession by Quintin Johnstone of the University of
Kansas Law Faculty. In respect of clinics of the first type. one
should consider their role in making legal aid service available to
persons without means.

19. Professor John S. Bradway has contributed a report
embodying his researches, first at the University of Southern Cali-
fornia and at Duke University. His observations and experience
which are contained in a number of publications stressed two
aspects: (1) the importance of making the clinic experience an
integrated part of the law school curriculum so that it has a maxi-
mum value to the student educationally, and (2) the importance
of safeguarding the interests of clients and providing them with
sound and efficient legal service.

20. In order to make this type of Law School clinics suc-
cessful, these two distinct aspects should be combined, and each.
given adequate attention. The oldest clinic of this type is the
Harvard Legal Aid Bureau established in 1913 as an independent
charitable corporation. The only other clinics that follow this
pattern are the Madison Legal Aid Bureau which is affiliated with
the Law School of the University of Wisconsin, the Tompkins
County Legal Association, which is affiliated with Cornell Law
School at Ithaca, New York, and the Legal Aid Clinic at Boulder,
Colorado, affiliated with the University of Colorado Law School.

Volunteers

21. In a number of places, especially in the rural areas,
"Volunteer Service" is given by individual lawyers. In small com-
munities where everyone from farmhand to leading citizen' is
p~rsonally acquainted<with everyone else or has natural contacts
with all th fessi -e pro essional services, the needs of persons without
means for leg I dvi 'rally satisfied a ea Vice and even repres~ntation in court are gene-
lIlunity gr ~ rsonally by the lawyers In that area. As the como'

ows In size th b~es too I ,e num er of persons who need legal aid
to arge for ' gltake care of ad any sin e law office or group of law offices

equately. Hence this type of organisation ~ould
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not serve the urban areas where the community is large. The
simplest plan adopted in certain areas is for the local bar asso-
ciation to appoint a Standing Committee on legal aid. This Com-
mittee announces publicly that it will grant legal aid under certain
circumstances. Those who require legal aid naturally would resort
to this Committee for such help.

Beyond the volunteer committee system, there is also a wide
variety of more adequate organisations which operate without the
benefit of salaried lawyers.

The National Legal Aid Associations
22. The National Legal Aid Association is the direct suc-

cessor 'of two preceding national organisations of the United
States of America, namely, the National Alliance of Legal Aid
Societies and the National Association of Legal Aid Organisations.

23. In the year 1911, on the invitation of Mark W. Acheson,
[r .. then President of the Pittsburgh Legal Aid Society, representa-
tives of fourteen Legal Aid organisations met in Pittsburgh and
agreed upon the advisability of some kind of 'a central body. In
1912 in New York City, delegates from twelve "Societies" and
"Bureaus" adopted a report from the "Organising Committee" and
thereby formed the "National Alliance of Legal Aid Societies".

The object of this organisation was stated as follows:
"To give publicity to the work of the legal aid' societies
of the United States, to bring about co-operation and
increased efficiency in their work, and to encourage the
formation of new Societies".

Arthur V. Briesen, President of the New York Legal Aid Society,
was elected President. It was largely due to his enterprise and
personal enthusiasm that this organisation was able 'to push foro,
ward its important but limited objectives.

24. Although the organisation had no funds and not even
an office of treasurer, the expenses were met out of the President's
pocket, Its major accomplishments were the holding of two con-
ventions. one at Chicago in 1914, and the other at Cincinnati in
1916 at which legal aid workers exchanged information, experi-
ence and obtained fresh inspiration and new ideas.

25. Spurred by the leadership of a distinguished committee
which had been organised to give effect to the recommendations
presented in the work "Justice and the Poor", a Convention of
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Legal Aid Organisations was held in Philadelphia in the year 1922
at which it was decided to re-cast the structure of its national
-body. The committee which undertook this drew a Constitution
;and by-laws which was styled the "National Committee on Legal
,Aid Work".

26. The following year at Cleveland on June 6th and 7th,
,accredited delegates representing 23 Legal Aid Organisations met
to consider the report of the Committee. The form of organisa-
.tion which was proposed successfully carried out the Committee's
intention of "devising a plan of federation which while still leav-
ing the local societies and bureaus free and independent, would
also vest in the central or national body enough power to be able
to carryon this particular work". With a few minor amendments,
the constitution and by-laws proposed by the Committee were un-
.animously adopted by the delegates and the "National Association
.of Legal Aid Organisations" came into existence.

27. National Alliance of Legal Aid Societies also did much
work to prepare the way for the acceptance by the existing legal
.aid organisations of a stronger and more effective national body.
The objects of the National Association of Legal Aid Organisa-
tlons have been continued by the National Legal Aid Association.

'The Role of the American Bar Association

28. Two years prior to the formation of the National Asso-
dation, the American Bar Association amended its constitution
..and by-laws to provide for a Standing Committee on Legal Aid
Work, whose duties are enumerated in Section 13 of the by-laws
as follows:

"It shall be the duty of the Committee on Legal Aid
Work, (1) to maintain a continuing study of the adminis-
tration of justice as it affects the poorer citizens and
immigrants throughout the country, (2) to promote
remedial measures intended to assist poor persons in the
protection of their legal rights, (3) to encourage the
establishment and efficient maintenance of legal aid
organisations, and (4) to co-operate with other agencies,
both public and private, interested in these objects."

At its inception the Committee recognised the necessity for
Ji strong central organisation of legal aid agencies and gave en-
'couragement and assistance to its establishment. The Committee
:also endeavoured to make the organised bar feel conscious of the
,duties and responsibilities towards the welfare of legal aid work.
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29. Thus, a partnership between legal aid organisations and

the bar was initiated for the mutual benefit of both. This bond
became cemented and strengthened with the passage of years. An
effective team work has been promoted by the election each year
10 the Vice Presidency of the National Association of the Ameri-
-can Bar Associations, President and the Chairman of its Committee
on Legal Aid Work. Thus, a close collaboration is maintained on
matters of general policy, on problems of financial support, and
on the establishment of new organisations in cities where they

.are needed.

30. The American Bar Association Committee on Legal Aid
Work has had a profound influence on the profession. It realised,
as did the National Association, that rate of growth of needed
facilities should somehow be accelerated. By 1940, the Committee
was convinced that substantial progress could only be achieved by
'securing of paid field services and supporting them by a vigorous,
'sustained and co-ordinated drive to impress upon both the bar
and the public the importance of providing adequate legal aid
facilities.

31. The outbreak of war, however, hampered its work.
.However, it was realised during the war period that to keep up the
.essential morale of the armed forces, it was necessary to solve
their legal problems through skilled assistance. Encouraged by
this idea, a Committee of the American ..•Bar Association on
'National Defence was formed: Later the Committee on War
'Work, both the Army and Navy, organised these services. Legal
aid organisations and civilian bar committees formed an integral
part of the plan and provided the legal services of investigation.
negotiation and court work for both servicemen and their depen-
dents, So substantial was the contribution made that soon after
the Germans surrendered, the Army made permanent its plan of
granting legal assistance. Both the Navy and the Air Force are
.also carrying on a co-ordinated programme to give legal aid under
the "[ude-Advocate General".

32. In spite of the number of Legal Aid organisations in the
United States of America, still it is stated that at an average of
7t people out of every 1,000 need a lawyer's help each year, but
cannot afford to hire a lawyer. It is also estimated that the greater
need for legal aid is found in the larger cities, because a number
of complex legal problems arise in such cities. The American Bar
Association is now actively working on the problem of granting
legal aid in cities of 100,000 or more population and counties



268

having a population exceeding 200,000. There are now ope hun-
dred and sixty one cities in the United States being served by legal
aid offices and of these 139 are the larger cities. In addition,
there are 42 public and private defender offices which provide
service in as many communities as possible. Supplementing these
offices are over seventy-two volunteer committees of bar associa-
tions. According to 1950 census data, there remain fifty com-
munities where legal aid offices should be established, and many
more where free legal services of a less formal nature are needed
(See: Why Legal Aid in Your City; pamphlet issued by the Ameri-
can Bar Association, National Legal Aid Association).

33. A Special Committee of the Association of the Bar of
the City of New York and the National Legal Aid and Defender
Association was deputised to prepare a report on the existing
legal aid facilities. In their report entitled "Equal Justice for the
Accused" they set out the number of States which do not assign
counsel to needy litigants. They also set out the States where
assignment is discretionary and also the States in which assign-
ment is mandatory. In spite of the elaborate legal aid organisa-
tions in the United States of Amer.ca, it cannot be said that legal
aid service is complete in that country. It will also be noted that
in America, the State provides very little money for the granting
of legal aid.

3. LEGAL AID IN CANADA
The Canadian Bar Association formally recognised the

existence of the problem as a pressing one by a resolution in 1929,
even when this association was yet in its infancy. The legal pro-
fession has generally accepted the proposition that the organisation
and administration of the legal aid systems is the duty of the pro-
fession. Lawyers taking an active part in law reform have a
collective responsibility to see that justice is practically available
to all.

2. Before plans or schemes for legal aid were established in
Canada.. the assistance was available by welfare agencies, municipal
solicitors, magistrates and even individual lawyers. The legal
profession in Canada made some rapid advances in recent years
in connection with legal aid, and the system that originated in the
province of Ontario is one of the most advanced systems in opera:"
tion in any part of the world. Before legal aid schemes have been-
formally established, the Canadian- Bar Association has gone a
great way in providing assistance t-Omembers and their dependents
in service during the .World War II. ,~
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d ' ions for legal aid3, In civil matters the need an provlSI ,
d' t the part of the country and the density of

varies accor ing 0 f C d th, h may be In the eastern part 0 ana a, e
populatIOn as t e case· I d h

. f N Foundland and Prince Edward Is an ave no
provtnce 0 ew . . th 0

. I I .d schemes. The legal profeSSions m ese pr -
orzanised ega at d ho

, '" d considerable free legal services to nee Y persons w
vmces ren er . d t h the

hiefly of a rural community which oes no avecompose C I . . b
conditions which give rise to the necessity of legal aid as 10 ur a.
and industrial centres. In New Brunswick and ~ew Foundlan~,

Id Enolish provisions for granting legal aid to persons m
some 0 '" • f ivindigent circumstances exist whereby certain cour~ ees were war -
ed but the ancient forms of proceedings a~e. not I~ us~ today. In
Halifax the Bar has esta'Jlished legal aid clinics which IS co~posed

.' anel and a senior panel. The former supervise the
of a junior P 11 h lp persons
clinics while the latter give advice and also actua y e
in their litigation. ,

Early in 1955 the Legal Aid Committee submitted a re-
port ~~ the Council of the Bar Society in which it stated t~at the

I.· h d been operated efficiently, economically and With few
c trues a . . di
complaints from the members of the panel. The Committee I.n 1-

cated the necess.ty for a generalis scheme in the City of Halifax.
It also suggested some amendments to the rules of court so th~t
costs coul; be recovered on behalf of the litigant. The. CounCil
adopted these and other recommendations of the Leg~. Aid ,Com-
mittee. Steps had been taken to implement the provisions mcor-

porated in the report.
5. The province of New Brunswick has s~h~mes s~mi.lar to

that of Halifax but the operation of these-are limited within the
City of St. John. St. John has a Legal Aid Committee comp~sed, of
2 sen.or and 3 junior lawyers. The welfare agencies after satlsfymg
themselves about the need for giving free legal assistance. give Ii

grant which is presented to the Secretary of the Committee.

Quebec
6. The profession adopted a similar plan as in New Brun-

swick. Applications are heard by the Quebec Bar Association
who in their d.scretion refer the cases to lawyers who volunteer
their names on the panel list. Out of pocket disbursements are
met by the applicant to the lawyer. In some cases, legal aid is
given by organisations other than the Bar.

Mo treal
7. In Montreal, legal aid offices are provided by the ,w }fare

organisations and supported by charity drives.
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8._ The membership of the Board of Directors of the Mont-
real Legal Aid Bureau consists of lawyers. Matters which could
,pot be handled by the Board are handed to lawyers. The Bureau
makes payment of salaries and certain fees and disbursements to
Iawyers. It is a matter of interest that a number of lawyers de-
dined to submit a bill for fees or disbursements.

9. The Guarantee Heirs Institute has a legal aid department
ffirected by a Quebec lawyer who ;s employed on a full-time basis.
TIi~ Bar -of Montreal has endeavoured to establish a legal aid office
finance.l by various agencies.

Alberta and Saskatchewan

_ 10. Alberta and Saskatchewan have certain rules of court
'1::overing'aid to needy litigants. The rules do not provide for legal
.advice' and the 'Law Society of Alberta is responsible for the
administration of rules in that province. A committee known as
-the o'Needy Litigants' Committee operates. A litigant after satis-
fying. the Committee that he is in financial need is issued a certifi-
cate .and a solicitor is appointed to act in the matter. No fees are
paid to the court in connection with such proceedings and the
litigant may be directed to pay the necessary disbursements only
'when he is able to do so. If the proceedings are successful. the
'solicitor is allowed costs. Criminal matters and d.vorce actions are
-taken 'up only' on' certain conditions.

II. Saskatchewan has rules similar to those in Alberta. Ser-
vices are rendered in cases of necessity and in larger cities there
'arefists of members of the Bar who take up cases referred to them
through the Secretary. No general scheme, however, of free legal
-a-:d has been set up. They have not organised a clinic system of
legal aid since the population is scattered and rural in nature.

British Columbia ,

12. The Bar Association is il\ two main cities, Vancouver
and Victoria. It operates legal aid with the help of permanent
secretaries who receive honorarium's from the law societies. For
tHe rest 'of th~! p.ro.vince application for legal aid is heard by the
Secretary and the Secretary refers such an applicant to the local
Iawyers 'who have the responsibility of further exarnin.ng the appli-
'cant. No- means tests are applied for civil legal aid cases. Each
case is decided on its own merits. Aid is not granted in the field
are expected to provide disbursement through the law society.
~. Q.Qml;Stic.relations. - Where facts .are involved the appticants
When fees are recovered they are paid .inro the law society fund ..
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If it becomes apparent that a person could pa~ .fees . the m~tter
has to be referred to the Committee and a decision IS obtained
thereon as to whether any fees should be charged.

Tn British Columbia legal a.d is not given in matters of pro-
bate or administration of estates except in individual cases of

hardship.
Manitoba

13. In Manitoba the scheme is administered as in Winnipeg
by a cl.nic. It is not only in court cases but eve~ in. other ma~ters
legal aid is given. The clinic is operated by a Junior commlt~ee
and cases requiring further attention beyond the stages of advice
is rcferred to senior committees. The committee has th.e same
Secretary who attends the clinics. The junior committee Sits each
week and interviews applicants and records their problems and
their means are investigated. No rigid means test is applied and
the committee uses its discretion regarding the means of each
individual case. If the matter has to go to court the applicant is
required to make an affidavit as to his means. The assistanc.e. of
social service workers is readily acceptable. Matters requmng
further assistance are referred to a senior committee and they see
that a certificate is granted and forwarded to the Law Society and
a solicitor .s selected to act. A certificate enables a needy litigapt
to go to court without paying costs and the court fees. The Act
of Manitoba requires payment of fees as a condition of entry for
filing suits. Such certificates are not issued to the man in a matri-
monial action except where there have been a social benefit to be
gained or where on grounds of public policy or morals such aid
should be given.

14. Aid was only confined to the courts and therefore is not
extended to other types of tribunals or even in courts
to such types of cases as matters of. probate or administra-
tion or actions such as libel or slander. Even in appeals
to the Court of Appeal aid was granted if it only appeared
that there has been a miscarriage of justice. Before the
certificate is issued the applicant must satisfy that he is in indigent
circumstances and that he has reasonable grounds of succeeding in
the proceedings and that he will probably benefit from it. The
court may. as a condition precedent, require payment of certain
'out of pocket expenses' before any action could be taken. If the
poor person who gets aid has property, this matter has to be re-
ported to the conducting solicitor and the committee, in which
event legal aid ceases. Costs are allowed to be taxed as an ordi-
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nary costs between client and the solicitor and is paid out 'Of the
moneys that are recovered.

Ontario

15. Establishments in Ontario are based really on schemes
operating in Manitoba, but in many ways the most advanced fo-rm
of legal aid exists in Canada. The plan is known as the Ontario
Legal Aid Plan. It was established in 1951 by the Law Society of
Upper Canada. It extends throughout the length and breadth of
nle province and it provides legal aid clinics under the control of
County Directors who a'ie responsible to the Provincial Director.
In addition to County Directors additional directors called Local
Directors are appointed if the volume of work justifies such an
appointment. Legal aid clinics hold regular sittngs to determine
the eligibility of applicants and ascertain the nature of the work
to be done, An applicant must be in financial need for help and
must aiso have a prima facie case and should be assured of some
form of recovery when judgment is obtained. Appl.cants having
no merit or who ask only for advice are disposed of at the clinic
stage.

The legal aid clinic after being satisfied that the applicant is
unable to pay anything or is able to pay a part of compensation
for the services requ.red, directs him to the County Director.
There are no clinics established and these functions are performed
by the County or Local Director, as the case may be, who after
discharging his duties assigns the case to a lawyer on the panel of
volunteers. If the applicant is able to pay some fees, the Director
refers him to a lawyer known by the applicant who is informed of
the crcumstances. In other cases, another lawyer on the panel
is appointed. In such cases the lawyer may retain any fees paid
or costs recovered.

A flexible test is applied and legal aid is granted where an
applicant has to impoverish himself, if required to pay for legal
aid services to such an extent that he would impair his ability to
furnish himself and his family with the essentials of life.

The Ontario Plan is completely administered by the Ontario
Bar. The various county organisations appoint their own advi-
sory committees, nominate their own county director who acts
without any remuneration. The only person who is paid is the
Provincial Director, who in Ontario is the Secretary of_the Law
Society at the present time.

Legal aid clinics consist of.one or more solicitors and a stu-:
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dent under articles. There is provision for granting legal aid by
welfare workers where it is deemed desirable. County Directors
and the Advisory Committees have w.dc discretion to adopt the

Ian to local needs. Whenever the meetings at the clinics are held,P . If -notice of time and place are given to magistrates, we are orgarnsa-
tions. service clubs' and so on in order to publicise the event.
Regular clinics have been established and weekly meetings are held
in the local court-house or the Association Law Library.

Legal aid is not granted in certain types of cases such as:-
defamation, breach of promise of marriage, criminal conversation,
alienation of affections, elections, Relator actions or even in
appeals where in the opinion of the Provincial Director there has
been no miscarriage of justice. Any other matter may be excluded
in the opinion of the Provincial Director on the ,recommendations
of the County Director having regard to the nature of matter. A
legal aid fund has been established in which are deposited all
moneys which have been recovered from time to time as costs and
also all moneys which came by way of voluntary subscriptions.
Any costs recovered are credited to the account of the legal aid
fund; provision is also made for a poor person who is given legal
aid to pay into the fund certain sums if during the course of the
proceedings he becomes ineligible for aid. The fund has a lien
upon such costs to the extent of the amount so payable. The
legal aid panel from which the conducting lawyers are selected is
composed of·lawyers who have volunteered to give legal aid in civil
or criminal matters. In criminal matters legal aid was given
where the offence was an indictable one and for which a term of
imprisonment may be imposed.

Legal Aid in Criminal Cases in Canada

16. In every province except Quebec and Nova Scotia some
provision has been made for financial assistance to indigent, poor
accused persons. The extent of assistance varies in different
places bu t usually confined to the paymcn t of a fee to counsel in
cases involving more serious crimes.

In New Brunswi-ck. the Attorney-General 'acts under the
authority of Paupers Act of 1943, but in other places there is no
specific statutory authority. Counsel are paid a nominal sum in
different places. In Alberta, Saskatchewan, Manitoba, Prince
Edward Island and New Foundland, payment is made to counsel
who appears in higher court whenever counsel's assistance is neces-
sary by the trial judge. In British Columbia and New Brunswick,
only in offences involving capital charges, legal assistance is pro-
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vided for and payment is made, Prior to the introduction of the
Ontario Legal Aid Plan, the Ontario Government paid a small fee
to counsel in capital cases, Now it pays a maximum of $),000 per
year to the Society and the Society makes payment out of its fund,
No payment of any kind is made in Quebec, Payment is made on
a daily basis and is hardly commensurate with the work involved,
The average payment in capital cases is in the region of $50 per day
for each day of trial.

New Foundland has a more generous arrangement com-
mencing at $100 a day plus other allowances, Payments are usual-
ly authorised by the trial judge, In most provinces, the judge is
responsible for appointing counsel in. cases, although .n practice,
counsel had volunteered to undertake the defence before the trial.
Counsel are expected to make disburserncn ts out of the fee allow-
ed to them.

In Saskatchewan, the Crown pays for the summoning of
defence witnesses if it is satisfied that their presence is necessary
and the accused is without funds to procure their attendance, In
some provinces the defence counsel includes the defence witnesses
in the Crown list of witnesses. All other expenses arc borne by
the accused regardless of the circumstances.

The criminal Court authorises the Provincial Courts of Appeal
to appoint counsel when necessary to represent appellants who are
without funds. But the Court does not provide for payment of
counsel, and payment is normally made only in the provinces of
Alberta and Saskatchewan. The court also provides for written
appeals wh.ch are usually made on printed forms which are avail-
able in all prisons. These are submitted to Court of Appeal with
the minimum of formality and without fee. In Quebec, the forms
of appeals are available in the jails. Printed applications for leave
to appeal are completed by convicted persons and sent to the
Registrar of the Appeal Court in the case of a report from the pre-
siding judge or magistrate and a copy of the record. Applications
,are usually subject to a review by the appellate court who rejects
those which arc frivolous. If leave is granted, notice is sent to the
Attorney-General's Department who will send a representative to
appear at the actual hearing of the appeal by the full Court. If
the appellant requests or the court considers it necessary, counsel
may be appointed to argue the appeal. Counsel for the Attorney-
General acts in the role of amicus curae and argues for both sides
of the case.
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Assistance provided by the Bar

17 M ny provinces pay counsel in capital cases which rc-
. a cen t of the cases tried in the higher courts.present less than 2 per . th

prevfsiollS made for granting legal payment 111 e
Thel.'e are. ,no -ts where 92 per cent of the cases are tried. There-
magistrate s coui , It' till

' b Ik of the legal aid work in crimina cour s IS S I
fore the gr eat u , id th t I' ers

th olunteer efforts of the lawyers. It IS sat a awyleft to c v ,
are appearing .free in these cases.

The Law Society In Ontario has devised a very ext~n~ive pro-
j

- A ,. Director has been appointed In each county to accept
gramrne. a , 'I tter nd to

I' ti for legal aid in both civil and cnrruna ma ers, aapp Ica IOn h '
, I cal lawyers of the Bar to those applicants w 0 are consi-assign 0 , "

d I' ibl Lawyers indicate their willingness to serve 111 cnrru-dere e Igi e. , d b
I ' 'I cases without a fee. The Law Society, assiste y a

na or CIVI imb the lawyer
small grant from the Provincial Government, retrn urses , ,
for all necessary expenses. In criminal matters, ~ost apph:atlOns

"1 ffici I ho notify the Director.are' made by the prisoners to jar 0 era s w
Approximately 10 cases are handled each week.

d' N Scotia but it isA similar plan has been introduce 111 ova
I' blc to the whole of the province. In New Bruns-not yet app rea , inal

wick and Saskatchewan, the local bar in most of th~ pnnclP.
. ' intain a panel of lawyers available for assignment bycities ma .

magistrates, In Winnipeg, the weekly assignment of volunteer
I .s ma e to each of the lower courts. These lawyers hold,

counsc I ist t the
themselves to be available when called upon by magis ra ~ or
presiding officer of the court.

Difficulty is encountered in Canada in criminal cases, . From
the experiments thal have been carried on in Canada, certain .Ies-
sons have to be learned, In Canada there is only one. profession,
the lawyer who confines to the traditional role of barrister. Very
few lawyers spend considerable time in criminal courts, The few
who volunteer to act find themselves called upon too frequentl~ to
do the work and they soon withdraw, A number of su~g,estlOns

h' bl In some cities thehave been made to overcome t IS pro em, , ,
junior members of the profession are required to give ~helr ~a~es

- h d to appear 111 criminalin the panel of lawyers w 0 are prepare ,
d t ' orne preferential treatmentcase, Attempts arc also ma e 0 give s ,

' "I'd 0 that they will not loseto counsel appearing 111 lega at cases, s ,
any more time than necessary, Consideration has also been gl\,:n
in Ontario to the possibility of retaining a clerk to conduc,t t,ne
necessary interv.ews, Another difficulty is the type of person WI10,

is called upon to defend. Few prisoners have regular sources of



income- or assets. In certain places juveniles living at home will
not be assisted if their parents are able to pay.

4. LEGAL AID IN AUSTRALIA

South Australia
/

Before 1925 there was some provisron for the assignment of
counsel in criminal cases, and limited assistance was granted to
certain persons in di vorce cases. Also some provision existed to
enable certain persons to take civil proceedings in forma pauperis.

2. In 1925 the South Australian Legislature passed an Act
known as the Poor Persons Legal Assistance Act to alleviate the
conditions of the poor as far as costs of litigation were involved.
/..: public solicitor was appointed who undertook a number of cases
where an order was made permitting a person to sue as a pauper
or ~here counsel had been assigned to defend in criminal proceed-
ings. The Governor-General appointed a public solicitor who
functioned till 1933. He undertook the defence of persons in
criminal courts, and also acted as both solicitor and counsel in
matrimonial actions. There was no provision for legal assistance
in non-litigious matters. The right to sue or defend in forma pau-
peris was limited to persons who proved that they were not worth
£100. Similar restrictions were placed on those who wished to
defend in forma pauperis under the Matrimonial Causes Act of
1867.

3. After the Act came into operation the number of di vorccs
increased, and it was found difficult for one practitioner with the
small staff to attend to all the work which were fit to be under-
taken by the public defender. In 1933 the Government inquired
from the Law Society (the governing body of the Law Society of
South Australia) whether the members of the Law Society would
assist the solicitor by doing some work in that office. The Coun-
cil rejected this proposal but offered to undertake the whole of the
work done by the public prosecutor upon the basis of assistance
now given by the English Poor Rules of 1926.

4. The Government had given only a grant to the Law
Society towards the cost of administration of the scheme and the'
Society was prepared to undertake the whole scheme. The Gov-
ernment's first year grant was increased to a sum of £500 and by
30th June of that year the sum was at £3,850.
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Le&islation
5. Although the scheme was in operation since 1st Septem-

ber 1933. it had no legislative sanction until the passing o,f, the
Poor Persons Assistance Act, No. 33 of 1936. The main prOVISIOns
may be summarised as follows:

Documents received by counsel in relation to applicant for
legal assistance were privileged documents. The costs between
party and party may be ordered in favour of a poor person. No
provision was to be made for the administration of the ,sche~e,
either by this Statute or by any other Statute. The Council of the
Law Society of South Australia evolved the machinery of the
scheme and it is sheerly through their goodwitl that the whole
scheme has been working.

Application for Assistance
6. An applicant for assistance had to sign an application forrn

in the prescribed form and also make a declaration as to the truth
of his statements in the application. The application for legal aid
was to be made under the provisions of a voluntary scheme of the
Law Society of South Australia and the Society retains a. practi-
tioner on behalf of the applicant. There are a number of questions
that have to be answered and they deal with the subject matter,
the 'applicant's means, capital and income, liabilities, marital status,
dependent children and other relevant matters. There are some
conditions which the applicant has to agree to before legal aid
could be granted. They arc as follows:

(1) The Society has discretion as to the grant or refusal of
assistance.

(2) The applicant to whom assistance is granted is liable
to pay to the practitioner retained on his behalf such
reasonable cost as the Law Society deems under the
circumstances fit.•

(3) The applicant should disclose to the Society any chang~'
in his financial position while in receipt of assistance
or within 6 months thereafter. Upon receipt of this
information of any change the Society could revise-
the arrangements as to costs.

(4) The applicant should accept the advice of the practi-
tioner retained on his behalf. If the applicant does
not do so the Society withholds all the 'assistance.
The practitioner appointed to aet under the scheme
is at liberty to disclose for the information of the
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(5)

_ Soc.cty all information given to him by the applicant
, "d The applicant shouldbefore assistance IS grante .

'agree to waive all privileges which he ha~ under
di 1ge any inforrna-which the solicitor could not IVU

tion to others.
. ' h al to the Coun-The applicant is given the ng t to appe _

cil of the Society from any decision of the Comm ttee
administering the legal assistance scheme. -

The Scope of the Scheme . .
, " in matters of representatIOn III7. Legal assistance was given _ ' , . ' aiven

' 'I criminal and matrimonial. ASSistance was b

aJI courts, CI~I' ished to appeal to the South Australian Supreme
to persons w 0 WIS t I' In many matters, it is usual
Court or the High Court of Aus ra ia, d 'I ble to the

ctitioners when they have no fun S avai a
for the pra II' bills out of their pocket and to travela licant to meet trave mg I

I::g dist:nces to attend circuit courts and High Courts.
h' the city and the country 18 The whole profession, bot III , id

. ssi nments under the schemes. It IS sat \
undertook the task of a ~ S th Australia that no practioner
to the credit of the Bar 0 ou
ever refused to take up an assignment. ,

, ,-, eech before the Commonwealth and Empire
Mitchell, III ~ISLondon has given statistics of the applications

Law Conference, III 0 , 30th June 1955 in each division
for assignment granted for year ,
of the Courts as follows:

Divorce and Maintenance
Police & Criminal Courts
Tenancy
Accident Claims
Other matters

360
150
55
66

145

776Total

Administration of the Scheme ,
- 9 Th - Committee administering legal assistance consists of
- -' e 'I f the Law Society who are all honorary

3 members of the Counci 0 h L Society serves in rota-
h ch member of t e aw

members. T us, ea l'cations requiring attcn.
h t· (me Urgent app I ,tion for 6 mont s a a I., f the Committee or If he

' h b the Chalrman 0 G .lion were dealt Wit y No part of the overnment
was not available by other membersh· rofession undertaking the

' h mbers of t e P di .grant is paid to t e me , , lied towards the ad lhonal ex-
work of legal assistance but lSdapPther expenses incidental to the

- idi raff an 0penses in provr mg s
maintenance of an office.
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10. In cases where' they decide to give legal assistance it is
left to the discretion of the Secretary to select the members of the
profession and request them to undertake the assignments. As
the number of practioners is comparatively small, the Secretary
knows the individual members of the profession and he could form
a fairly accurate estimate of the capacity of each member and the
type of work that should be assigned to him. Counsel were
assigned in criminal cases which gave them the necessary experi-
ence and which brought them fame and name; in more serious
types of criminal cases, such as murder, senior and junior counsel
were invariably assigned. A junior may at any time ask for the
assistance from a senior if in his opinion such assistance is neces-
sary. If for some reason or other a counsel who has been assigned
is unable to accept the case because he is unduly inconvenienced
in accepting it another practitioner is assigned in his place. Many
solicitors in South Australia have referred applicant to the Society
believing that the applicant would be unable to pay the full legal
costs.

The Means Test

] I. In Australia there appears to be no rigid application of
the means test. The Committee administering the scheme was
given a free hand. If it was found that a person's income was
greater than his basic wage (which today in South Australia is
£11 s.Ll d.O per week) he did not receive assistance. It was
found that persons were committed to spend on such items as
refrigerators, washing machines purchased on an instalment basis.
Assistance given in such cases was on condition that the applicants
must make weekly payments on account of cost. The Secretary
may often reject an application but he must bring such a matter
before the Committee for the rejection to be ratified.

Terms of Assignment

] 2, The Committee making the assignment determines the
costs upon which the assignment is made. In some cases they fix
an amount. In other cases they order the applicant to pay weekly
or other periodic payments. In some cases the applicant may not
be required to meet any payments at aiL The amount and the
manner of payment in all cases are determined by the Committee
after considering the applicant's means and obligations. The
Society does not receive any fund from the applicant and the
amount which is required to be paid to the practitioner who is
assigned is paid to him directly after he receives the certificate
from the Committee as to the amount of costs due 'to him. A
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solicitor has to report to the Committee upon the completion of
the matter and has to submit a statement of work done and the
costs incurred. The Committee then certifies the amount of costs,
and if the solicitor has not sufficient amounts paid to him by the
client to cover that amount, the Committee certifies in what man-
ner the costs are to be paid. There are some cases in which the
applicant pays weekly instalrnents. There are also many cases (for
example in the criminal courts) where tbe applicant is unable to
pay and docs not in fact pay any costs whatsoever.

Western Australia

13. The free legal aid available to persons of limited means
in Western Australia is covered by the Poor Persons Legal Assis-
tance Act, 1928-] 931, and Regulations made thereunder. The
procedure is for an applicant to apply on the form provided. A
statement as to the facts is taken by the officer authorised to make
enquiries on behalf of the Law Society, and the financial position
is verified by police inquiries. This officer then makes his report
to the Law Society and the Council of the Law Society considers
the application and the statement of the case made by counsel and
recommends whether or not assistance made by counsel and re-
commends whether or not assistance should be granted. Where
assistance is recommended, then a practitioner is appointed to
represent him. The Attorney-General's assignment is then signed
and forwarded to the practitioner with the file.

14, In crirn.nal cases when application is made. an officer
interviews the accused in prison and makes his report to the Law
Society. The financial position of the applicant is also verified.
The Law Society, if it is satisfied that it is a fit case, will recom-
mend that legal assistance should bf; given to him. Assistance
under the Poor Persons Legal Assistance Act is not usually grant-
ed in the case of criminal appeal, unless the Law Society advised
the Attorney-General that a question of law is involved which
needs interpretation or as a matter of public policy that assistance
in the appeal should be granted. Provision also exists under the
Criminal Practice Rules for the assigning of counsel by the Court
of Criminal Appeal to assist the appellant.

Queensland
IS. Provision is made in Queensland for the granting of free

legal aid to persons by the provisions set out below:-

(~Order 13 of the Rilles of the Supreme Court enables a
. 'gaD Ulf4er r'o coo 0 0 r e pauper. Ta
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(c) Section 671(C) of the Criminal Code provides that a Judge
of the Supreme Court or the Court of Criminal Appeal or the
Crown Law Officer may at any time assign to an appellant a solie:'
tor and/or counsel if-

be eligible to sue, such a person must prove that he is not worth
more than £25, his wearing apparel and tbe subject matter of the
acton being exempted. The applicant places his, case before
counsel through a solicitor for his opinion. and if counsel recom-
mends that it is a fit case he then applies to a judge for leave to
sue as a pauper. If the application is granted the party is exempt.
ed from paying any money to court by way of court fees and a
solicitor and/or counsel. if necessary, is ass.gned to him. In prac-
tice this provision has been availed of by applicants in actions for
divorce.

(b) The Poor Prisoners Defence Act of ] 907 enables the
A ttorney-General to gran t a public defence where 'a prisoner is
committed for tr.al for an indictable offence .. The procedure is
for an applicant to apply to a Supreme Court Judge or as is usually
done to a Stipendiary Magistrate who if he is satisfied that-

(I) the applicant is without adequate means to provide for
his defence: and

(2) it is desirable in the interests of justice that such de-
fence should be provided,

certifies accordingly to the Attorney-General who may, if he thinks
fit, grant such a defence.

(I) it is desirable in the interests of justice: and

(2) the appellant has not sufficient means to enable him to
obtain legal aid.

(d) Regulation 40 of the Regulations of the Public Curator
Acts ] 915 to 1947 provides that the Public Curator shall, when so
required by the Attorney-General, render legal aid to any poor
person. accused person or person named by the Minister.

(e) In addition, Regulation 41 of the said Regulations, pro-
vides for the appointment of a Public Defender. In practice. the
Public Defender appears for the accused person in most of the
criminal cases in which free legal aid is given. Where his services
are not available, mostly in cases heard in the country, private
counsels and solicitors are instructed at reduced fees which are
paid by the Crown.
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New South Wales

]6. Legal Aid in New South Wales is given both in civil and
criminal matters. In] 943 the Legal Assistance Act was passed,
and itprovided for the setting up of an office of the Public Solicitor
who administered the Act. The Public Solicitor may grant a certi-
ficate entitling an applicant to legal assistance if he is satisfied that
(a) the applicant has reasonable grounds for taking, defending or
continuing or being a party to proceedings in the Supreme Court
or" in the District Court or to such proceedings or class of proceed-
ings in such other court as may be prescribed, (b) the applicant is
not possessed or entitled to property of a total value of more than
£ I00 exclusive of-

(1) the subject matter of the proceedings

(2) wearing apparel of the applicant

(3) tools of trade of the applicant

(4) household furniture used by the applicant in his home

(5) a dwelling house owned and used by the applicant as his
home where the value of the interest of the appli-
cant in that dwelling hou-se does not exceed £750.

It is also provided that the Public Solicitor may, in any case
where in his absolute discretion it appears to him to be reasonable
tndo so' to relieve hardship, disregard any item or items of pro-
perty.

(c) The income of the applicant, together with the income (if
any) of the spouse of the applicant, during the period of 12 months
preceding the making of the application, after deducting there-
from an amount equal to £50 for each person totally dependent
on the applicant or spouse, is added.

In practice a man with .a wife and three children dependent
on him will be ineligible to obtain legal aid if his income in the
last 12 months was £550 or more. The Public Solicitor himself
conducts a great number of cases passing through his hands. Other
competent lawyers are appointed to assist him.

17. Cases may be 'assigned to "outside" solicitors and barris-
ters who are entitled, where successful, to recover full costs from
the opposing party. Where a solicitor is assigned, the assisted
person can exercise a right of nomination:

18. Assistance at present extends to actions in the Supreme
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Court or District Court and also to matters in the Courts .of Petty
Sessions relating to hire purchases, lay-by sales, and, money
lenders and infants' loans. A limited assistance is also given in
respect of certain tenancy cases.

Workers' Compensation
] 9. Provision is madeIn t.ic rules made under the 'Workers'

Compensation Act for legal assstance to persons prosecuting or
defending a claim before the Commission who are not worth more
than £50 excluding furniture to the value of £20, wearing apparel.
tools of .frade and the subject matter of the proceedings.

The Registrar of the Commission administers the scheme and
assigns counsel and solicitors on behalf of applicants.

Divorce Jurisdiction

20. Legal aid is a ailable in divorce jurisdiction to persons
falling within the following categories:-

(a) where the applicant is a husband (or co-respondent) he
may by leave of the iudge or registrar take 'or defend
proceedings' "in forma pauperis".

(b) where the applicant is a wife (or women intervening)
the Registrar may suspend payment of court fees.

21. An applicant for leave to sue in forma pauperis must lay
before the Registrar a case containing full information and should
Support his application with an affidavit setting out his income and
means of living, The affidavit must also state that he is not worth
£50, after payment of his just debts, save and except necessary
wearing apparel and household furniture. It special cases, he may
be allowed to prosecute or defend a suit in forma pauperis, although
he' may be' worth more than £50.

22. Once a person .s admitted to sue in forma pauperis he
j.s not l.able for any court fees and a solicitor is appointed to repre-
sent him. The Registrar keeps in the registry a panel of the names
of solicitors who are willing to act for poor persons and when an
applicant is approved the registrar assigns a solicitor to represent
him. In 'the case of a woman intervening it has been the practice
to suspend payment of court fees instead of making an order for
leave to proceed in forma pauperis. The main advantage of pro-
ceeding in this way is that it makes it possible for a wife to recover
full costs from the respondent husband.

: .' 23. A wife -desirous of 'proceedings with ,"fees suspended"
must satisfy' the Registrar on affidavit as to means that she is un-



284

able to afford the ordinary charge! of a solicitor. The application
is made by the- solicitor who gives an undertaking that unless an
order for costs is obtained against the husband, he will charge her,
more than a sum for out-of-pocket expenses (£7 or £9) plus certain
fees amounting to £2. The same procedure regarding assignment
by the Registrar of solicitors from a panel is adopted, as in the "in
forma pauperis" cases.

Criminal Matters

24. The Poor Prisoners Defence Act. No. 23 of 1907, pro-
vides that any person committed for trial for an indictable offence
against .the laws of this State. may at any time before the jury is
sworn, apply to the committing magistrate, a Judge of the Supreme
Court. or a Chairman of Quarter Session for legal aid for his de-
fence. If it is proved that the person is without adequate means
to provide for his own defence, and that it is desirable in the
interests of justice that legal aid should be supplied, a certificate
is. issued to the Attorney-General who may thereupon cause
arrangements to be made for the defence of the accused person.
and payment of the expenses of all material witnesses.

25. The practice of granting legal aid in criminal cases is
not now Limited to the court of trial and application for such aid
may be made by any person who-

m has been committed for trial at the Central Criminal
Court, Sydney, a country sitting of the Supreme
Court or a Court of Quarter Sessions: or •

(ij) has made application for leave to appeal to the Court of
Criminal Appeal; or

(iii) has been charged with a capital offence and is to appear
before a Magistrate or Coroner; or

(iv) is to appear before a Magistrate holding an inquiry
under the provisions of the Mental Defectives (Con-
victed Persons) Act, 1939; or

(v] has appealed to a Court of Quarter Sessions against con-
viction on a criminal charge; or

. (vi) is to appear before a Court of Petty Sessio~s charged
. hich is definitely ofWith a summary offence w ) a

criminal nature.
. opriate cases to a

Legal aid is also granted an appr SessiC»lIl_ Court of Petty qIII"'!wIis required to ap.pear before- a
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an indictable offence and who desires to enter upon his defence
with a view to securing dismissal by the Magistrate of the charge
brought against him.

It is the invariable practice to grant legal aid to any person
charged with an offence punishable by death. if not already re-
presented. Applications for legal aid other than in capital cases
are dealt with on their merits.

It was formerly the practice when legal aid was granted to
secure the services of a practising solicitor or barrister to repre-
sent the accused but in 1941 the office of the Public Defender was
created.

It is the duty of the Public Defender, instructed by an officer
of the Public Solicitor's office, or a practising solicitor (in country
cases other than capital) to appear for successful applicants for
legal aid, but if h.s services are not available, it is the practice to
assign outside solicitor or solicitor and counsel to represent such
persons.

Tasmania

26. In crirn.nal trials no financial assistance is given to any
accused person except on a capital charge where a judge, on appli-
cation made to him in Chambers. has a discretion in ordering that
the Crown pay some sum towards such an accused man's legal ex-
penses.

27. Section 410 of the Criminal Code Act 1924 provides that
in any case in which it appears to be in the interests of justice that
the appellant should have legal aid and that he has not sufficient
means to enable him to obtain such aid. the court, or judge may
make an order for the payment to or for the appellant of such sum.
as the court or judge may think reasonable. The section also pro-
vides that any sum so ordered to be paid shall be paid to the appel-
lant at such time and upon such conditions as may be prescribed.

Proceedings by and against Poor Persons in a Civil Matter

28. In civil matters provision is made by the Supreme Court
Civil Procedure Act. 1932 (Order 18. rules 25 to 40). A person
obtaining a certificate (the application for the certificate being made
to a Law Society) is admitted to be a party to any proceedings in
court as a poor person. Upon such application the Law Society
is requested to appoint a committee to inquire into the matter. If
a certificate is granted, two members of the committee have to
certity-
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0) That the poor person is not worth a sum exceeding £50
(excluding wearing apparel, household furniture, and
equipment in use in his or her home of the value of
£40, tools of trade. and the subject matter of such

oceedings) or in special circumstances a sum no:
exceeding £100 (including wearing apparel, household
furniture in use in his or her home up to the value of
£40, tools or trade. and the subject matter of such
proceedings).

(2) That the usual income from all sources of the poor person
does not exceed a week or in special circumstances
a sum not exceeding £41 a week.

(3) That the poor person has reasonable grounds for taking
or defending. or heing a party to such proceedings,
and

(4) The name and address of the solicitor who has been
normnated and has consented to conduct the pro-
ceedings on behalf of the poor person hereinafter
called 'the conducting solicitor'.

29. The committee may require the applicant to make an
affidavit or statutory declaration as to any facts upon which the
claim for a certificate is based. The certificate is then filed by the
conducting solicitor and is accepted at the Registry. Thereupon
the Registry issues a certificate. No court fees are payable and
no solicitor or counsel is to accept payment for the conduct of the
proceedings except as may be ordered by the court or judge. The
committee, however, may allow such payments for out-of-pocket
expenses as they may consider just. The Committee, if it is of
the opinion that special circumstances exist, may require the poor
person to deposit to cover these out-of-pocket expenses. not
exceeding in the first instance the sum of £5. If such deposit be
found insufficient, the committee may direct that a further sum not
exceeding £5 be deposited.

Divorce
30. In matrimonial causes where the wife is the poor person,

. . d't' n to the condothe certificate referred to above certifies In ad 1 to 1-

tions prescribed by paragraphs 1, 2 and 4 either-
(i) that the poor person and her husband are not Worth the

oraph 1 and that their j .amount specified in para" omr
eed the amount sincomes do not exc '_ •••-.111.... in

paragraph 2, or
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(ii) that it is reasonable in the circumstances that the poor
person should be admitted to take, defend, or to be
a party to the proceedings as a poor person; and if
so, whether the proceedings are to be limited to such
proceedings as are necessary to enable the applicant
to obtain security for her costs, or are to extend to
any and what further, or other proceedings.

Victoria

31. The Poor Persons Legal Assistance Act. 1928, covers
the whole ground of legal aid to destitute persons in Victoria. Part
I of this Act covers the assistance given to persons on their trial,
whilst Section 601 of the Crimes' Act. 1928 deals with legal assis-
tance to persons who are appealing against their convictions for
criminal offences.

5. LEGAL AID IN AUSTRIA
The Austrian Code of Civil Procedure. 1895 makes provision

for the grant of legal aid in Austrian courts. The provisions of
the Austrian Code may be summarised as follows:-

A person who is not in a position to pay the cost of action
without touching the sources of maintaining himself and his family
may be granted legal aid. Section 63 of the Code provides that
the grant of Iegal aid confers the following privileges on the litigant:

I. The right to request a free advocate; the right to the
services of an advocate where such an advocate is
necessary by law or where the trial is in a court in
a locality outside the applicant's place of residence.
He does not pay any sum for the services of the
advocate.

2. Exemptions from giving security for costs.

3. Provisional exemption from stamp fees and other dues
to the Treasury arising out of the action such as
fees of officers of court and daily fees for the execu-
tion of judgments, and batta payable to expert wit-
nesses. cost of copying records, etc. These costs are
defrayed by the Treasury.

The application has to be made in writing or may be verbal
to a competent Court in the first instance. accompanied by a certifi-
cate. which must state his income and the number of dependents
he has, and such an application must explicitly state that the appli-
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cant is unable to pay the costs. A certificate is then issued by the
Mayor of the applicant's town and is endorsed by the administra-
tive authority (Section 65). The actual appointment of the advo-
cate is made by the competent committee of Chamber of Advo-
cates (Section 66). All fees and expenses mentioned in Section
64 are payable by the opposing party if ordered by court.

6. LEGAL AID IN SOUTH AFRICA
Prior to 1940, no facilities existed for the grant of legal aid

to poor persons. The first effective movement to grant legal aid
started in 1937 when the South African Institute of Race Rela-
tionship set up a Legal Aid Bureau in Johannesburg.

2. The object of this Bureau was to furnish professional
representation in those criminal cases where the accused was in
indigent circumstances, but it was reasonable to grant such aid.
Panels of barristers' and solicitors who were prepared to serve under
this scheme were formed, and those who rendered services were
paid reduced fees by the Bureau which derived its funds from the
grants to this Institute.

3. The Bureau was in charge of a retired magistrate who
visited the prisons daily in order to select cases requiring defence.
On the non-criminal side, the Bureau gave limited facilities for
the assistance of poor persons by merely grantng advice qn simple
matters.

1940, when the necessity of extending the activities of
to civil litigation was conceived, the Bureau was re-

Thereafter, the work of the Bureau fell under two

4. By
the Bureau
constituted.
headings:-

(a) The Bureau undertook the defence in criminal cases and
obtained particulars from the prisoners who deserv-
ed free legal aid. A representative of the Bureau
visits the cell in the magistrate's court every
morning and reports to the Director any indigent
person who has a prima facie reasonable defence.

(b) The Director then discusses the case wi th the Public
. nges for one of theProsecutor, and If necessary, arra

. . I defence free of chargepanel solicitors to conduct me .
.. to interView the Public

or direct the panel sohcltor ·thd I f. to obtain a WI rawa 0 the
Prosecutor with a view icitor also arranges for bail
charge, The panel sol. the conduct his defeftce
and assists the accused In .
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Under the second head of the activities of the Bureau falls
the great part of the work which may be conveniently sub-divided
as follows:

(1) Assisting persons who have been victims of criminal
offences and assisting them by obtaining medical re-
ports, referring witnesses to police and holding of
watch brief throughout the proceedings.

(2) Arranging professional representation in suitable crimi-
nal cases.

(3) Advising persons in civil matters and wherever possible
to bring about settlements.

(4) Arranging for professional representation in civil mat-
ters where litigation becomes inevitable.

The legal profession has responded to the work which was
done on a voluntary basis. In 1942, the Legal Aid Committee
became an independent autonomous body and has been doing
service to the poor people.

There is no information for the Rapporteur to discuss the
developments after 1942.

7. LEGAL AID IN GERMANY
We are indebted to the German Foreign Office for sending a

detailed statement, setting out the statutory provisions for the
grant of legal aid in Germany. This note is largely based on the
statement furnished by them.

2. The Laws and Regulations governing the grant of legal
aid (ARMENRECHT) in civil suits are found in Sections 114 to
127 in the German Code of Civil Procedure-ZPO.

3. In Germany, legal aid is granted to foreign nationals, pro-
vided the country of the foreign nationals gives reciprocal treat-
ment to German subjects. Certain persons may be granted legal
aid provided they comply with the other requirements. But the
grant of such aid to persons is entirely in the discretion of the
court. Legal aid also may be granted to juristic persons provided
such juristic persons comply with. the other conditions.

4. There are certain conditions which will have to be satis-
fied before a person is entitled to legal aid. They are: -

(a) The applicant should be unable to pay the costs of liti-
gation without endangering his or her maintenance
or that of his or her family.
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(b) The prosecution or defence of the proceedings by the
applicant should offer adequate prospects of success.

(c) The prosecution or defence of the case should not be
unreasonable, i.c., the case must be of such a charac-
ter that the party who is unable to pay costs would
not desist from instituting proceedings because of
the nature of the case. Thus. where the amount at
stake is so small or the defendant is an insolvent, it
will be unreasonable to start procccdinas, and in
such cases, legal aid will not be granted. (Manual
of German Law-Vol. 11-1952. H.M.S.O.)

5. The procedure for obtaining legal aid has to be initiated
by the poor person who makes an application. This application
has to be in writing to the court of action, and taken down by a
certificating official of the office. The applicant has to state the
circumstances of the litigation and also the evidence available. To
the application should be attached a certificate for obtaining relief.
The certificate has to set out the income and pecuniary circum-
stances of the applicant and is normally issued by authorised
bodies, usually the local authority or the welfare office. Such a
certificate, however. is not insisted upon when an illegitimate child
brings an action against its father. The certificate, however, is not
binding on the court. The court may hear the evidence of thc
other party and form its own judgment. The court of 'action
decides whether or not legal aid is to be granted.

6. The order of the court to grant or not to grant legal aid
on an application by a poor person is final. (Article 127. ZPO).
If legal aid is refused, the applicant may lodge a complaint. Apart
from that, no further complaint is entertained.

7. When legal aid is granted, the poor person who has
obtained that relief is exempt from paying court fees, whether out-
standing or payable in the future. Such an applicant is also
exempted from giving security for costs. The poor person is grant-
ed a certificate in the court of first instance (LANDGERJCHT), the
court of second instance (OBERLANDESGERICHT), and the
Supreme Court, and an attorney is appointed for him. The attorney
is paid his fees and expenses {rom the public treasury. The amount
of the "poor law barrister's" fees does not correspond to the gene-
ral fees laid down to the scale of fees for lawyers but is lower. If
during the continuance of the suit, the poor p~rson'~ oPPOnent is

• barrister IS Utiordered to pay costs, the poor person s en ed to
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demand from the opponent full payment of the legal fees. (See
Article 124, ZPO).

8. There is also permission to grant partial legal aid to a poor
person. If he fails in his action, he has to pay costs- ordered
against him. The exemption from payment of fees to the lawyer
assigned to him is only temporary; if subsequently the poor person
is able to pay the fees, he must do so. (Article 125 (1) ZPO). But
an order for the subsequent payment is in the discretion of the
court. The quantum and the mode of payment, i.e., whether by
instalment or oth-erwise, is also "in the discre-tion of the court.

? The opponent of a legally aided person is also temporarily
exempted from paying any court fees where an aided person insti-
tutes action or files an appeal. (Article 120, ZPO). But this

_ exemption from court fees granted to an aided person's opponent
is from court fees only and docs not include fees to the lawyer.

10. The poor person has to pay the full amount of the costs
ordered against him if he is unsuccessful. (Article]] 7, ZPO). The
Treasury does not reimburse to poor person's opponent, if costs
ordered cannot be recovered from him because of the poor person's
pecuniary circumstances.

11. Legal aid may be withdrawn from the party If at any
time- -it appears that it has been obtained on false representations

- or by the hiding of material facts.

12. In criminal suits, where the offence is of a serious' nature,
_a_defence counsel is necessarily given to defend an accused person
who has not yet arranged for his defence. The defence counsel
is paid from the funds of the Treasury. The pecuniary circum-
stances of the accused do not matter in such cases, since the coun-
sel is provided primarily to ensure that the rules of procedure are
observed, and to bring about a just sentence. (Articles 140, 141 St.
ZPO-German Code of Criminal Procedure). Article 140 of the
German Code of Criminal Procedure sets out the cases where legal
aid has to be granted.

13. In Germany, there is no statutory provision for the grant
of legal advice to indigent persons 111 matters which are not pending
before the courts, but legal advice is granted by unofficial "legal
advice offices" of the Lawyers Union (ANWALTVEREINl. The
offices are to be found in almost all the principal cities and free
legal advice is given to indigent persons in these offices.

These legal advice offices are institutions voluntarily set up by
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The German Lawyers Union (DEUTCHER ANWALTVEREIN).
These unions receive no subsidy from Government; nor are they
controlled or supervised by Government authorities. There are also
several cities with special offices giving legal advice. These offices
are attached to welfare authorities of the City concerned. In the
federal provinces BADEN-WURTTEMBERG and HESSE, the
courts of first instance have set up special offices attached to them
at which poor persons may obtain legal advice free of charge.

8. LEGAL AID IN BELGIUM
There is another group ot States ill the Continent where the

procedure is more elaborate. in these countries, application takes
the torm 01 a pre-trial stage of a case With a view to a possible
conciliauon. Such countries are France, Italy, Belgium, Monaco
and also the State oi Haiu. In these countr.es, a special bureau
or commission is attached to tne courts tor purposes of these
apphcauons. A more detailed account of the procedure in Belgium
may serve as an example.

Legal aid in Belgium was nrst provided by Decree of 14th of
December, !tHO. it was later amended by a Decree of 30tl1 July,
Hl'JY and sr.Ii :,uo!>",quenlly by a Decree dated 2Ytll June, 1929.

Legal aid is granted in all courts, even before Administrative
Tribunals, and in all matters which require an advocate, notary or
bailiff. The persons whose resources are insufficient to pay the
full costs can get aid on payment of an amount which is fixed.
There are bureaus attached to each court, and some of them an:
divided into several sections. Each section of a bureau consists
of a judge appointed by the court at the beginning of each year.
He is assisted by the King's Procurator and the clerk of the court,
acting as the clerk of the bureau. An appeal against the bureau's
decision can only be made by the Procurator-General attached to
the Court of Appeal. Proceedings are initiated by the application
made by a litigant which is made verbally or in writing. to the
competent bureau. On receipt of the application, a day is fixed
for the hearing and a copy of the statement, accompanied by the

t ho is invited to attend.application is sent to the opposmg par Y w
. 11 or be represented byThe parties may attend either persona y

. d b the bureau. The bureauadvocate or a representative approve y
t reconcile them. If settlethen hears the parties and endeavours 0 . -. d up and SIgned by tbment is reached the agreement IS rawn e

. __..• Iiled d .s delivered to each of them. If no
CUAI • an a copy 1. the bur 0

R',Ut;llDent can be reached immediately, rdv
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adjournment for further information to be obtained and may
instruct the King's Procurators to make inquiries. If aid is granted
an attorney, notary or bailiff, according to the circumstances, is
appointed from a list drawn by the respective professional organ-
isations each year. No court fees are payable in respect of appli-
cations for legal aid in all courts. An advance is made to the poor
person by the Minister of Justice for all travelling expenses and
subsistence allowances for expert witnesses. The cost of any
necessary advertisement, all authorised disbursements, and one-
quarter of the salaries of bailiffs are recovered from the opposing
parties who are ordered to pay costs, or from a poor person who
is in a position to pay them within 30 years. The lawyers receive
their Ices from the costs ordered from the opposing party.

9. LEGAL AID IN SWEDEN
Legal aid is fully developed in Sweden. A very elaborate

scheme of granting legal aid exists in Sweden and is availed of by
a large number of people.

2. The history of the development of the Swedish system
may be stated shortly.

3. In 1872, the town of Gothenburgh appointed a special
lawyer to assist poor people and to give legal aid free of charge or
at a reduced rate in and out of court. Stockholm followed this
example' in 1884 and dispersed to other parts of Sweden. In 1916,
practically all the larger towns had established offices known as
"The Poor Man's Advocate". The advocate designated as "The
Poor Man's Advocate" did not devote his time exclusively to this
type of work but carried on his private practice in addition as well.

4. The statistics show that 10 1912, these advocates dealt
with as much as 1,445 cases, 467 of which there were actual liti-
gation in court. It was, however, realised that the part-time work
done by these lawyers, who had their own private practice, and
who had to look after these did not adequately meet the demand
for legal aid of the poor persons. Hence, in 1913 the work was
re-organised in Stockholm. under a full-time Director, the volume
of work has then steadily increased. The authorities were of the
view that it was most important that a State should inform poor
people of their rights and the facilities available to them under the
legal aid scheme.

5. In 1919 and 1920. a law was passed regulating free legal
proceedings and the Royal Decree coneernmg the grant of Govern-
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ment subsidies to public legal aid institunons came into force. The
latter provides for the setting up of a bureau by the local authority.
However, this provision was not compulsory and the development
was slower than was expected.

6. In 1924, there were 5 bureaus. By 1938, there were
bureaus in 6001 towns. Each bureau is entitled to a Government
subsidy if it fulfils three conditions, namely;-

(a) If it is under the control of the Committee consisting
ot a Chairman and a Deputy Chairman appointed by
the Provincial Governor, and at least two members
are appointed by the commune or communes which
have set up the bureau.

(bJ The work is carried out in accordance with certain
regulations.

(c) Statistics are furnished to the Central Statistical Office.

The subsidy consists of a grant of 3,000 Kronor to start a new
bureau and one-half of the annual debit balance for salaries, and
office and other expenses. The balance half of which was required
for purposes of expenses is paid by the local authorities.

7. In 1923, the Stockholm Bureau had a staff consisting
of a full-time salaried Director, 5 salaried lawyers and a clerical
staff of 15. Most of the other bureaus had each a full-time Direc-
tor and a clerk. Out of a population of 425,000 people, the Stock-
holm Bureau received 24,405 visits and wrote 18,790 letters in
1923. The Bureau also conducted notarial business for anyone
who is not possessed of means. An applicant's statement as to his
means is normally accepted but there is power to call for further
evidence. The applicatiorl has to be made to court, and the lack
of means has to be attested by a local authority. The aid granted
was entirely free and the court generally selects a lawyer whom
the applicant has suggested. The lawyers are paid on the same
basis as in other eases by the court from the Treasury funds. If
the applicant is successful in the case, the court orders the opposite
party to refund to the Treasury, the cost of free legal aid pro-
ceedings. Any disbursements are paid in advance by the court
or the lawyer, and no court fees are payable by the assisted
person.

8. The Bureau also conducts litigation but the actual grant
of Iezal aid is made by the court. A privat.e aCltornheymay apply

" . ho is paid or t e conduct offor legal aid on behalf of a clierrt w
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the case. The Legal Aid Bureau works so well that it has been
stated that 90 per cent of the people in Sweden preferred to be
represented by the Bureau. When a' lawyer from the Bureau
appears in a case, he receives a fee from the State but having
received a salary he accounts for it to the Bureau. A fee is fixed
by the court.

9. The only qualifications for legal aid proceedings is the
applicant's statement, which has to be confirmed by a public
authority or a well-known person that he is not in a position to
pay for the conduct of the proceedings. There is no requirement
that an applicant must have a just cause to bring a case, except
that by an amending Act of 14th June, 1929 where free legal aid
proceedings are not available to a party except when it is consi-
dered that it is extremely important that his case should be tried.

In addition to the representation, he is also granted exemption
from court fees, wintesses' allowances and copying charges. The
aided person pays no fees unless his financial position improves
whether as a result of proceedings or otherwise, in a period of .
5 years. If costs are awarded against the opponent then they
are paid to the State.

10. In 1935 the bureaus and free legal proceedings cost 5
million Kronor as compared with 54.2 including unemployment
insurance. 38.3 for public health and care of the sick, 55.9 for
pension insurance. 30 for sick insurance. 1.7 for assistance to the
blind. Thus, the total State expenditure for social purposes
amounted to 180 million.

Legal Aid to Non-Nationals

11. Non-nationals are given aid only if Sweden enjoys
reciprocity with other countries, and not otherwise. However,
stateless persons are refused legal aid.
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APPENDIX II

LEGAL AID IN CEYLON
Legal Aid under the Earlv British Regime

Under the early British regime, no provisions existed to assist
poor citizens who sought protection or redress in the court.
Cameron in his Report in the year 1832. while dealing with "The
Judicial Establishments and Procedure in Ceylon", referred to the
penurious condition of the population and expressed the desire
that if the protection of the law has to be guaranteed to the great
m~ss of the people, then it should be granted gratuitously. He
said, that fees and stamps, which although small an arnount and
which presented no difficulty to the attainment of justice by the
poor in England, frequently operated as a complete denial of
j~~tice in Ceylon. For in every step in the judicial procedure, a
~Itlgant was obliged to pay starnp duty which though small and
ineffectual for purposes of raising the revenue, nevertheless was
large and powerful for "the flatitious purpose of indiscriminately
repressing litigation".

Under the procedure that existed then a SUI tor has to make
an application to the Governor to sue in forma pauperis. Such
petitions were presented to the court in which the suit was pending
or to be instituted. or from which the appeal was made or to be
made. On receipt of the petition. the court had to be satisfied
as to the lack of means of the petitioner, and the other averments
in the affidavit. The court then made inquiry and if it was satisfied
that the applicant had no means and also had apparently a good
cause of action or defence. he was allowed to sue in forma
pauperis.

A large number of persons sought to avail themselves of this
procedure and it was found necessary to direct the Provincial
Judges and Magistrates to place their applications in the order of
priority and as may appear just. The applications were filed till
it was convenient for the court to take them up. Cameron in his
report makes the caustic remark:-

"The community being thus divided into those who can afford
to pay for justice and those who cannot, the inconvenience
of the former class as distinguished from that of the latter, is
openly designated as the public inconvenience; and the poor
are plainly told that the Government will only distribute
justice gratuitously at those seasons when the sale of it is
slack. Those who cannot pay are plainly told that they have

I
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no right by law to the services of a court of justice, but that,
by sufference, they may glean as much of them as is left after
the true owners have taken all they have occasion for."

Cameron dealt wifh the high cost of legal proceedings because
they were needlessly protracted and prolonged .. He recommended
the total abolition of such expenses as stamp duties upon legal
proceedings. He also recommended that the expenses of witnesses
of both parties, in all cases, should be paid out of the public funds.
The recommendations of Cameron on these matters, however, were
not implemented by Government and therefore found no place in
the Charter of Justice of 1833 which followed his report.

'I

After the Charter of Justice of 1813, the procedure adopted
in pauper actions was set out in the General Rules and Orders.
The applicant has to present a petition to the District Court
praying for permission to proceed in forma pauperis. Along with
the application. he has to file an affidavit signed by two headmen
or respectable persons of the place at which the applicant resided
who testified to the worth of the applicant. (See Rules and Orders,
Sec. 8. Rule 42), The petition was thereafter referred to a proctor
of the court selected in rotation. who inquired into the petition.
examined the documents and evidence available. and then certified
to court bv endorsing on the petition whether the applicant had
a good cause or not. If the applicant had a good cause, he was
allowed to state his complaint viva voce or to file a written plaint
free of expense. Poor persons and their witnesses who were
found wilfullv to deceive the court were liable to be punished.

Pauper Actions in Civil Cases
Tn Cevlon, so far as civil cases are concerned. the only meagre

provisions that are found in the Statute Book giving relief to poor
persons who wish to sue In a court of law or who wish to defend
themselves or who wish to appeal, are found in the provisions of
the chapters of the Civil Procedure Code dealing with pauper
actions and pauper appeals. There are no statutory provisions
whatsoever for the granting of legal aid in civil matters that come
up before statutory tribunals.

For the purposes of the Civil Procedure Code, a pauper is
defined as "a person who IS not entitled to property worth Rs. SO/-
other than his wearing apparel and the subject matter of the
action." (See Section 441 of the Civil Procedure Code). Even if
a person satisfies the requirements of these provisions, the only
relief that he obtains from Government is remission of stamp fees.
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Hence. the assistance granted under this Chapter, is not only of
a very limited nature but is also, in practice, most difficult to
obtain.

The procedure that is set out in the Civil Procedure Code is
beset with many difficulties to enable a pauper to sue in forma
pauperis, whether in the original court or in the appellate court. It
is both cumbersome and difficult to follow without the assistance
of a lawyer.

Every person who wishes to sue or be sued in forma pauperis,
has first to obtam permission to sue as a pauper and for that
purpose, he has to. make an application in writing, giving particulars
of the matters which are set out in Section 444 of the Civil
Procedure Code. If the application is in conformity with Sections
443 and 444 of the Civil Procedure Code, the court then directs
the applicant to a Proctor of the Supreme Court who makes
inquiries into the applicant's case. If the Proctor was satisfied
that there were reasonable grounds of proceeding with the case,
then he ,sends a certificate to the court stating whether or not in
his opinion the applicant has a good cause of action. At the
inquiry held the Proctor has to determine the grounds on which
the applicant wishes to proceed, the evidence by which he proposes
to establish his case. and after scrutinizing both oral and
documentary evidence available, he is required to certify to the
court his opinion as to whether or not the applicant has a good
cause of action to sue or defend in a court of law. If the Proctor
t:ives a certificate to the applicant to the effect that he does not
have a good cause of action. the application to sue or defend in
forma pauperis is rejected. If, on the other hand, the Proctor
certifies that the applicant has a good cause of action to proceed
in a court of law or to defend an action in a court of law, the
court appoints a day for the determination of the question of
pauperism. (See Section 447 of the Civil Procedure Code). On
this day or on an adjourned day, the question of pauperism is
determined, and if it is determined in favour of the applicant, the
applicant is allowed to sue as a pauper, and an order to that effect
is made by the court. Thereafter, the application is numbered and
treated as a plaint but if the applicant is a defendant, then it is
treated as an answer.

If the applicant happens to succeed in the action, then the
amount of stamp duty, which the applicant would have had to be
called upon to pay but for the order exempting him from paying
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such duty, is calculated and such amount shall be a first charge
on the subject matter of the action.

Even after the granting of permission to a pauper to sue or to
defend. the court may, on the application made by his opponent.
of which one week's notice in wr.ting has to be given to the
applicant who has been allowed to sue or defend as a pauper.
order such a person to be dispaupered in the following cases;
namely:-

(a) if he is guilty of vexatious or improper conduct in the
course of the action; or

(b) if it appears that his means are such that he cannot
continue to sue or defend as a pauper.

(See Section 454.)

Provisions of a similar nature arc contained in the chapter
- dealing with pauper appeals in the Civil Procedure Code, which
enable a pauper to prosecute or appear as a respondent in an
appeal to the Supreme Court.

Even where a pauper succeeds in his application, the only
relief that is given to him is that he need not pay stamp duties
which is required from an ordinary litigant. He does not obtain
any legal assistance from the court free of charge.

The Civil Courts Commission was appointed to report on any
amendments to the Civil Procedure Code by His Excellency the
Governor. After hearing evidence. the Commission in its Report
stated as follows:-

"It has been often stated that the "Courts of justice are open
to all-like the Ritz Hotel". This statement recognises the
existence of a problem in regard to the difficulties of access
to the remedies provided by law. It is an essential aim of
democracy that every citizen should in practice have equality
before the law. It will also be admitted that it is more than
a mere abstract legal conception that justice should be easily
accessible to all who desire to seek it. But absolute equality
in the ad-ministration of justice will probably always remain

-3. dream incapable of full realisation. But if democracy is to
be made a realitv, access to the courts to prosecute and
establish reasonable claims should as far as practicable be
made easy. The claim of the citizen to free medical aid and
free education is easily conceded. Free legal aid seems.
however. to be put on a different footing. In England, even
as- recently .as 1928 the Finby Committee- rejected the idea
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that legal aid was comparable to medical aid in the following
words:

"It is manifestly in the interests of a State that its
citizens should be healthy, not that they should be
litigious."

This statement contains nothing more than half the truth.
I

A person who abuses the process of the courts may be called
litigious, but certainly not a person who seeks lawfully a
remedy given to him by law. A person of limited means who
asks for justice in the courts cannot be described as litigious.
It was Dean Pound who said that "there is danger that in
discouraging litigation we encourage wrongdoing." By not
providing adequate opportunities to persons of limited means
to seek the normal tribunals provided by the State for the
endorsement of legal rights, are we not driving the less
fortunate classes to take the law into their own fortunate
classes to take the law into their own hands? Are we not
provoking rebellious instincts and sowing the seeds ot
discontent? It will not be disputed that litigation should
never be allowed to degenerate into what may be described
as merely "trial by battle under another form-counsel being
the champions and purses the weapons." We should rather
say that the degeneration has begun in this direction and it
should be resisted before it is too late to be arrested. This
principle has been recognised in most progressive countries
and various efforts have been made to provide both legal
"advice and aid to those of limited means who are unable to
bear the normal expenses of Iitigation." (See Sessional Paper
XXIII-1955. Part I, Chapter XXVIII--Section 162).
The recommendations of this Commission have not yet been

given effect to and no law has been passed to amend the Civil
Procedure Code on the lines suggested by the report of this
Commission.

Legal Aid in Criminal Cases

At the assizes, counsel are assigned where the prisoner is
charged with an offence punishable with death or life imprisonment.
It is within the discretion of any judge presiding at the assizes to
assign a counsel to represent a prisoner in any other type of case.
As a result of a circular sent by the Chief Justice, counsel are
assigned by the assize court in all cases where a prisoner is
undefended.

In the Court of Criminal Appeal, counsel are assigned to
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conduct the appeals of prisoners who are unable to pay the fees
of the counsel.

The Criminal Courts Commission recommended as follows:-

"The question of whether the Government should introduce
a comprehensive scheme such as now obtains in England to
provide (a) free legal representation for all accused persons in
cr.minal cases who cannot afford to retain lawyers to defend
them; (b) financial assistance to any accused person who,
though not so poor as to belong to the earlier category,
requires some contribution from the State to meet the
expenses of his defence, is a question of policy upon which
we do not desire to make any final recommendation. It is
obviously unsatisfactory that any person charged with the
commission of a serious crime should be prevented on grounds
of poverty of having his defence adequately represented
either at the magisterial inquiry or the court of trial. It is
equally unsatisfactory--and this is what more often happens
in the normal course at present-that the man or his relatives
should become impoverished as a result of incurring expendi-
ture for his defence beyond his or their means. It is for the
Government to decide how much of the public revenue should
and can be made available for introducing a practical scheme
for legal assistance in criminal cases, and we do not doubt
that, with the co-operation of the Bar Council and the Law
Society. some suitable machinery can be established by the
Minister of Justice for ensuring that the money so provided
is properly expended."

"We are content to limit our recommendations on this
subject to indicate the minimum extent to which the scope
of the existing provisions for free legal aid should be enlarged»

(a) No person who is charged at the assizes with murder
or any grave crime should be deprived of legal
representation on grounds of poverty during the
non-summary proceedings; if this is agreed, magis-
trate should be authorised to assign a proctor to
represent the prisoner in the lower court for a
prescribed fee; with this end in view a list of proctors
willing and competent to undertake the defence of
a poor prisoner should be maintained in each
magistrate's court. Similarly. a magistrate may in
his discretion assign counsel to defend a poor
prisoner committed for trial in the district court.
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(b) If a prisoner who was represen ted by .an assigned
proctor at the magisterial in uiry is committed for
trial and it subsequently becomes necessary to assign
counsel to represent him at the trial. the assigned
counsel should always be instructed by a proctor
assigned for the purpose and. however practicable.
by the same proctor who had been assigned to
appear for the prisoner in the lower court.

(c) Senior counsel of greater experience should be assigned
(at a higher fee than which is now prescribed) to
represent poor prisoners in the court of assize or in
the Court of Criminal Appeal where the court
considers that the case presents problems ot" special
difficulty; with this end in view, a separate list of
counsel 'willing to undertake the defence of poor
prisoners in cases of special difficulty should be
maintained by the Registrar of the Supreme Court.

(d) If our recommendations for introducing a procedure
whereby in certain cases a person committed to the
Supreme Court for sentence by the convicting court
are implemented, the convicted person should always
be represented in the proceedings in the higher
courts; if he cannot afford to retain counsel at his
own expense, an assigned counsel, instructed by an
assigned proctor, should represent him.

(e) A scheme should be introduced to provide free legal
aid for all children and young persons, charged with
serious offences, whose parents have not arranged
for their representation in the criminal courts.

But so far their recommendations have not been implemented.

Legal Aid Commission

A commission was appointed to inquire into and report on
the question whether it is necessary to provide facilities for legal
aid and other assistance to persons of limited means for the
purpose of defending themselves in criminal cases and for the
purpose of obtaining legal advice, redress and protection in other
cases before iudicial and administrative tribunals; and if so to
consider what legal aid and other .assistance should be provided
for, and to recommend the class of persons to whom, the
conditions subject to which, and the manner in which, such legal
aid '~nd other assistance should be provided at the expenses of
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Government, and to prepare a draft of the legislation necessary.
to give effect to the recommendations, and to inquire into the
report upon the extent to which the services of the members of
the legal profession are available for the purpose of giving etfect
to any scheme suggested by the commission. This Commission
under the chairmanship of the Rapporteur, has furnished its
report to the Governor-General. and the question of granting legal
aid is being considered by the Government of Ceylon.

The Law' Society initiated a scheme for granting legal aid on
a voluntarv basis in ] 958. The legal aid scheme inaugurated by
the Law Society of Ceylon is administered by the Legal Aid Com-
mittee of the Law Society of Ceylon with the guidance of an
Advisory Council. Although, it is the ultimate aim. of 'the Legal
Aid Committee to appoint a local committee in every area to
manage Its respective legal aid centre, under the establishment of
such centres. the Colombo centre deals with the applications from
those areas where no such centres exist. The Bar Council of
Ceylon has appointed a sub-committee to assist the Law Society
of Ceylon in implementing this scheme.

The avowed objects of the Legal Aid Committee are:

(I) to organise efficient legal aid facilities throughout the
country,

'(2) to work for the complete elimination of the tout
menace,

(3) to keep a steady vigilance .on the Impact of the law on
the less affluent class of the community, and

(4) to suggest and devise measures to assist this class in
the protection of their legal rights.

The Society grants legal aid by giving legal advice, and if
necessary draft documents, and also provides for the representation
in negotiation or litigation to persons who cannot pay a lawyer for
his services.' A person can have the free services of a proctor and
where required of an advocate but the expenses in respect" of
stamps and other disbursements have to be met by the applicant.

The Society has granted legal aid by way of advice and
negotiation out of court in all types of matters. It has also
granted aid in the magistrate's Courts in maintenance cases and
habeas-corpus applications. Tn the Court of Requests, the, District
Court and the Court of Appeal" aid is only available in .civil cases.
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Aid is normally not given in the following cases:-

(a) Partition,

(b) Testamen tary cases,

(c) Mortgage Bond cases,

(d) Damages for defamation,

(e) Insolvency.

In order to obtain legal aid, the following requirements will
have to be satisfied:-

The applicant's gross Income together with those of the
spouse and unmarried children should in no case be more ,than
Rs, 150/- a month, the possession of assets either movable or
immovable by him or his spouse or unmarried children or any
other financial circumstances should not make the grant of
aid unreasonable. The applicant should have reasonable
grounds for taking, defending or being a party to the proceed-
ings, and it should not appear unreasonable that he should
receive legal aid in the particular circumstances of the case.

The applicant who wishes to obtain legal aid has to complete
an application form available at the Legal Aid Centre of the Law
Society. He should send the form duly perfected and certified by
one of the persons mentioned in the form to the Secretary of the
Local Committee who manages the centre. Thereafter, the local
secretary will arrange for a meeting of a certifying committee
consisting of three proctors to decide whether he is eligible to seek
legal -aict:" If his application is approved, he should send a registra-
tion fee of Rs. 2.50. This fee is not sent in stamps but by money
order or postal order payable to the Legal Aid Fund. Cash may
also be paid at the centre and a receipt obtained. From then
on the lawyers will be representing him free of charge. There are
special arrangements whereby legal aid will be granted in an
emergency.

The applicant is also given the choice of a lawyer, he could
select the proctor from the panel maintained at the centre. If the
proctor is of opinion that the services of counsel are necessary,
the applicant will be allowed a choice from the panel of advocates.
Each proctor of the panel may be called upon to take up not more
than one case a fortnight and each advocate one a month. The
applicant will not normally be allowed to select a proctor or
advocate who has already been chosen by another applicant for
that fortnight or that month respectively.
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In the event of any costs being recovered from the other, side,
the amount recoverable as fees for professional services, provided
by the local committee, and moneys if any, disbursed from the
Legal Aid Fund, shall be credited to the fund. If the costs re-
covered are insufficient to cover the full amount, the difference,
and if no costs are recovered, then the full amount, shall be a first
charge on the property, If any, preserved for the applicant by the
legal .aid, on terms and conditions as determined by. J.he local
committee.

The Law Society in its first Anniversary Report dated the Ist
May lY59, set out its achievements of granting legal aid and advice
to needy applicants during the 11 months of the Society organising
the scheme. The report states:-

"To the end of March 1959, 726 applications were registered
at their office, several also called at the centre to get informa-
tion about the scheme and obtain advice. Of the 726, 213
applications were not pursued after initial stages while 174
applications were closed with advice and refused further aid
as many of them were financially ineligible for aid or did not
have reasonable grounds of action or their matters fell within
classes of cases to which the Society does not extend aid. 339
applications involving court action were allowed and lawyers
were assigned."

The report also states that the Honourable Minister of )ustice
has sent certain applications to them which were dealt with by
the Legal Aid Committee. Legal aid also has been granted in a
variety, of matters "from the cradle to the grave, ranging from
applications of main tenance of new born babies to disputes over
dilapidated graves." The report states that the largest number
of applications were in respect of land disputes, others in the order
of volume were for maintenance, divorce, money, rent and
ejectment, accidents, claim for the payment of compensation and
wrongful dismissals. There were also many applications which
were of a miscellaneous nature. The aid that had been given is
in the form of gran ting free professional services by lawyers who
have acted gratuitously. No stamp or other incidental expenses
were provided by the Society as the financial implications of these
items would have been beyond their means. The Society hopes
to extend its services, provided it has sufficient funds. The
Society also has an Advisory Council consisting of advocates and
proctors, judges, businessmen and other persons. The Government
of Ceylon gives' an annual grant of Rs. 50,000/- to the Law
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Society. This year the Government has granted another sum .of
Rs. 50,000'- to the Law Society of Ceylon to be spent on legal ald.

2. FOREIGNERS' E JOYMENT OF FREE LEGAL AID
prescn ted by

THE UNION OF BURMA

IIi .e Union of Burma, free legal aid is based upon a person's
inability to pay the costs of litigation. The privilege is e.xt~nde~
to citizens and foreign residen ts alike, within th.e s~m.e lt~1ltS as
accorded by its national laws. Thus court fees m CIvil SUltS can
be exempted. Free legal aid is provided by engagement of a
counsel at the expense of the Union Government, to whoever is
accused of an offence punishable with death, if the accused is
financially incapable of engaging one.

In the matter of extradition proceedings, under the Burma
-. "tExtradition Act or under any Act of the Parliament, It IS no

incumbent upon the government lawyers to appear on beh~lf of
foreign governments claiming extradition. Nevertheless, as IS the
practice of this country. free legal aid has always been furnished
to foreign States claiming extradition.

3. LAW COMMISSIO OF I DIA
(FOURTEENTH REPORT)

LEGAL AID

Equality before the Law implies Legal Aid

1. The Preamble to the Constitution of I,ndia speaks of
. ticc social economic and political and of equality of status and
JUS I ,~ , , id h t th

t it Article 14 of the Constitution provi es t a eoppor uru y.
State shall not deny to any person equality before the ,law or the

I tcction of the laws. Equality in the administration of
equa pro h litt
. sti th s forms the basis of our Constitution. Sue equa I y
JUS Ice u , , d ' ,
, th basis of all modern systems of jurisprudence and a m1l11S-
IS e 'I' I th' f' ti Equality before the law necessan y lOVO yes etration 0 JUS Ice. , , . .
concept that all the parties to a proceeding in which Justice IS
sought must have an equal opportunity of access to the court and ~f

.' hei . to the court. But access to the courts ISpresen tmg t ei r cases .
d d dent upon the payment of court-fees, and theby law ma e epen e

" f k'11 d lawyers is in most cases necessary for theassistance 0 S I e
. t' c se in a court of law. In so farproper presentation of a par y sa,

. ble to obtain access to a court of law for havingas a person IS una , .
his wrongs redressed or for defending himself against a criminal
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charge, justice becomes unequal and laws which are meant for his
protection have no meaning and to that extent fail in their purpose.
Unless some provision is made for assisting the poor man for the
payment of court-fees and lawyers' fees and other incidental costs
of litigation, he is denied equality in the opportunity to seek
justice. The rendering of legal aid to the 'poor litigant is, there-
fore. not a minor problem of procedural law but a question of
fundamcn tal character.

The Movement for Legal Aid in India-History

2. The question of legal aid has been engaging the attention
of the Government of India since lY45. The credit for drawing
the attention of the Government of India to this important
question goes to the Bombay Legal Aid Society which, as will be
seen in Appendix IV has done pioneer work and rendered great
service to the cause of legal aid in the State of Bombay. In 1945,
that Society invited the attention of the Government of India to
the Report of the Committee on Legal Aid and Legal Advice in
England and Wales appointed in 1944 by the Lord Chancellor
under the chairmanship of Lord Rushcliffe. That Committee was
directed to enquire into the facilities existing in England and Wales
for the grant of legal aid to poor persons and to make recom-
mendations for making legal aid and legal advice available to such
persons III the conduct of litigation, whether civil or criminal, in
which they were concerned. In their letter to the Government of
India, the Bomhay Legal Aid Society suggested the appointment',
of a similar committee in India to examine the problem of legal
aid. In 1946, the Government of India enquired from the Provin-
cial Governments whether they would be able to prov.de greater
facilities for legal aid to poor persons in both civil and criminal
cases. The Provincial Governments were then, in general, of the
opinion that the existing provisions for legal aid in civil cases were
sufficient but that the provisions for the grant of similar aid in
criminal cases might be liberalised. On the ground of financial
stringency, however. they were reluctant to undertake any scheme
of free legal aid even to the limited extent of the further extension'
of such aid in criminal cases.

Previous Enquiries

3. Partly as a result of the correspondence that had taken
place between the Government of India and the' Provincial Gov-
ernmen ts in regard to the question of legal aid and as a result of
certain resolutions moved in the Bombay Legislative Council and
the Bombay Legislative Assembly the Government of Bombay



- ~ --'-~~

r

308·

appointed a Committee in March 1949 under the Chairmanship
of Mr. Justice Bha~wati (then a Judge of the Bombay High Court)
to consider the question of the grant of legal aid in civil and crimi-
nal proceedings to poor persons, persons of limited means and
persons belonging to the backward classes and to make recom-
mendations for making justice more easily accessible to these
persons. This Committee went exhaustively into the question of
legal aid and made a detailed report in October 1949. That report
is perhaps the most informed study that has been so far produced
in India on this subject.

In 1949, the Government of West Bengal also set up a
Committee under the Chairmanship of Sir Arthur Trevor Harries,
then Chief Justice of the Calcutta High Court to make recommend-
ations in regard to judicial reform in the State and this Committee
considered' among other subjects the question of granting State
aid to indigent litigants and made certain recommendations.

The Attitude of the Governments-Central and State
4. It appears that the view of the Government of India at

that titne was that the provision of free legal aid to poor persons
was primarily a State responsibility and that they would not take
any action in the matter. In 1952, the Government of India again
wrote to the State Governments requesting them to make further
provision for legal aid in criminal cases in respect of offences
punishable with not less than five years' ngorous imprisonment
and appeals arising out of those cases. The reply from the States
was that in view of their financial difficulties the State ~Govern-
ments were unable to grant further legal aid in criminal cases as
suggested by the Government of India. Thereatter, the West
Bengal Government again considered it necessary to have .the
question of giving legal aid to persons having no resources enquired
into by a Committee under the Chairmanship of Sir Arthur Trevor
Harries, retired Chief [ustice of the Calcutta High Court. This
Committee considered the question in detail and made valuable
recommendations. These, however, do not appear to have been
grven effect to by the State Government presumably for reason of
financial consideratIOns.

In January 1956, the Government of India for the third time
addressed the State Governments advising them of their tentati.ve
view that there was a case for increasing the scope of legal assis-
tance to the poor and that while the question of including in the
Five Year Plan schemes for granting legal aid to the poor was
under consideration the State Governments might examine the

, J
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matter again and, if possible, include in their budgets some token
provision for legal aid. This appeal, as in the past, failed to evoke
an encouraging response. Most. State Governments were reluctant
to embark on schemes involving financial obligations. Some of
them replied stating that they had made token provisions ranging
from Rs. 1,000 to Rs. 2,000 in their budgets in respect of legal aid.

What has been stated above shows that though legal aid has
been the subject of correspondence between the Government of
India and State Governments, it has so far failed to arouse more
than a casual interest in the State Governments except perhaps
very recently in Kerala." The question of legal aid has unfor-
tunately been regarded as of very minor importance compared
with other projects and schemes under the Five Year Plans which
have been given very high prionty

Legal Aid ill Foreign Countries

U.S.A.

S. The need for legal aid has increased enormously with the
growth of industrialism and urban conditions of life. The large
mass of legislation in the modern State with the inevitable techni-
calities of the law has occasioned a considerable increase in
litigation. In the United States, the question of legal aid has,
during the present century received considerable attention. In
spite of the disturbing influences of the two world wars, the move-
ment for legal aid has gained considerable momentum. The spread
of the legal aid movement in the United States has been due
largely to the intense efforts of private voluntary organisations.
Government aid is looked upon with disfavour on the ground that
it brings with it governmental control. Legal aid is given by
various types of organisations such as the Legal Aid Societies, the
Social Service Organisations, the 'Law School Clinics and the Bar
Association Offices. In 1921. the 'American Bar Association .took
upon itself the duty of encouraging the establishment and main-
tenance of legal aid organisations. In course of time a partnership
was formed between the legal aid organisations and the Bar and
this combination provided effective national leadership to the legal·
aid movement. The undermentioned figures showing the number

!

1

• The Kerala Government has recently framed rules for the grant of l~gal aid.
They are called "Kcrala Legal Aid (to the Scheduled Castes and Scheduled
Tribes and to the Poor) Rules 1957". Vide Appendix Ill.
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of· cases in which legal aid was granted in the United States are
instructi ve. •

Year No. of Cost of Amounts
cases operation collected

for
clients

$ $
212 1,060 1,000

3,462 3,820 19,357
15.017 13,450 76,695
37,603 53;347 99,049

117,201 181,408 340.199
152,214 369,264 645,991
260,40q 577,220 526,903
301,628 1,033,812 751.706

Canada and Australia

1876
1886
1896
1906
1916
1926
1936
1946

"In Canada the term "Legal Aid" embraces 'Legal Advice'.
There is no unified legal aid in Ca'n~aa. Each bar association has its
own system. The Bar Association of Ontario has established a
complete organisation. The Canadian Bar Association passed a
resolution at its annual meeting held in 1950 advocating the estab-
lishment of a legal organisation under the auspices of the Associa-
tion. In ten provinces, legal aid is being given in one form or
another. The community chests are not utilised, but lawyers
indi vidually or collectively bear the cost. Generally the courts
appoin t counsel to defend cases,"··

"In South Australia, the members of the bar voluntarily under-
take the work of taking assignments under the scheme. The Council
of the Law Society administers the scheme."*·*

United Kingdom

6. Until the passing of the Legal Aid and Legal Advice Act
of 1949 (12 & 13 Geo. 6 Ch. 51), the legal aid movement in England
lagged far behind its counterpart in the United States .. Realising
that the task of acting gratuitously for poor persons Imposed a
heavy burden on the legal profession and that the position in regard
to legal aid was unsatisfactory, in 1944 the Lord Chancellor

" "The American Lawyer", Albert P. Blaustein and. Charles O. Porter, 1954.
82. Fuller information about American Legal Aid Organisations IS to be
found in "Availability of Legal Service" Chapter Ill, page 64. _

•• '''The Lawyer", May, 1957, pages 18 and 19, para. 6.
* •• "The Lawyer", May, 1957, page 19, para. 7.

appointed a Comnuttec to report and make recommendations on
the question. The Committee submlttcd its report in May 19{5,
making the following recommendations:-

(1) Legal aid should be available in all courts and in - such
manner as will enable persons in need to have the hclp they require;

(2) The provision for legal aid should not be limited only to
those who are normally classed as poor but should include a wider
income group;

(3) Those who cannot afford to pay anything for legal aid
should receive it free of cost. For those who can pay something
towards the cost, a scale of contributions should be prescribed;

(4) The cost of the scheme should be borne by the State but
it should not be administered either by a department of the State
or by local authorities;

(5) The legal profession should be responsible for the adminis-
tration of the scheme except that part of it which was dealt with
under the Poor Prisoners' Defence Act;

(6) Barristers and solicitors should receive adequate rcmu-
nerat.on for their services;

(7) The Law Society should be requested to frame a scheme
for the establishment of legal centres in the country;

(8) The Law Society should be answerable to the Lord
Chancellor for the administration of the scheme;

(9) The term "poor person" should be discarded and the term
"assisted person" should be adopted. *

These recommendations were Implemented by the enactment of
the Legal Aid and Advice Act, 1949.

Under the English Act provision has been made for the giving
of legal aid in all courts, civil and criminal, for all types of pro-
ceedings except personal actions. Such aid includes representation
by solicitors and counsel and is not given unless the applicant
shows that he has reasonable grounds for instituting or defending
or being a party to any proceeding. It may also be refused if
it appears unreasonable that he should receive it in the particular
circumstances of the case. The question whether a person's finan-
cial circumstances are such as to entitle him to legal aid under the
Act and if so whether he should receive such aid free of all cost or
should himself make a contribution towards the cost is determined

• Rushclilfe Committee Report, page 23. Report of the Committee on Legal
Aid and Advice in England and Wales.
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by reference to his disposable income and his disposable capital.
Legal aid is available to any person whose disposable income does
not exceed £420 per annum. Persons with a disposable income
over £156 or with a disposable capital exceeding £75 have to make
contributions towards the costs. Disposable income and disposable
capital are assessed after making deductions for maintenance of
dependents, interests on loans, income-tax, rent and other matters
for which a person may reasonably provide. Panels of solicitors
and barristers willing to act for assisted persons are maintained.
The Act also contains provision for legal advice being given on
payment of a small fee. * The lawyers representing the assisted
persons are paid their fees and out-of-pocket costs out of the Legal
Aid Fund. Counsel is paid eighty-five per cent of the amount
allowed on taxation of costs in the House of Lords and the Supreme
Court and his full fee in proceedings in the county court. A solici-
tor is paid eighty-five per cent of the amount allowed on account
of profit costs and the full amount allowed on taxation of the costs
on account of disbursements in the Supreme Court and the full
amounts of both profit and out-of-pocket costs in the county
courts. The responsibility for administering the scheme is laid
upon the Law Society. The functions of the Society which are
performed by its Council include the establishment and adminis-
tration of the Legal Aid Fund. This Fund is constituted by moneys
provided by Parliament, the contributions made by the assisted
persons. the fees recovered for legal advice and the costs awarded
to the assisted persons and recovered. The Act has also liberalised
the provisions relating to legal aid in criminal courts under certain
statutes.

tJpto the end of the year 1956 about 10,000 assisted persons
had been enabled to recover by way of damages seven million
pounds sterling and about 70,000 persons had, with assistance
rendered under the Act, successfully petitioned for divorce pro-
ceedings. The report of the Select Committee of the House of
Commons on Estimates reviewing the working of the scheme of
legal aid stated that the scheme's greatest contribution had been
to enhance the equality of all men before the law and hence the
dignity and prestige of the law.

The Position in India

7. In India, facilities for legal aid are very meagre. Apart
from voluntary organisations in a few towns like Bombay, Calcutta

• The provisions relating to the grant of legal advice have not yet been
brought into force.
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and Bangalore there is not much organised effort either govern men-
ral+ or private intended to give to the poor the benefit of the law.
As we have already seen, the Governments of the States have not
in general been very enthusiastic about proposals calculated to
.enlarge the scope of legal aid. Nor has the legal profession with
some creditable exceptions regarded the rendering of legal aid to
the poor litigant as Its responsibility.

In Bombay, the High Court has made certain rules which
-provide for the assistance of a lawyer to a person allowed to sue
or defend in forma pauperis. These rules have been made for the
original and appellate side of the High Court as well as for the
City Civil Court. Rules have also been rpade on the original side
of the Calcutta High Court which provide that 10 fit cases attorneys
and counsel can be assigned to a pauper for the conduct of his case
or appeal. Rules recently made by the Kerala Government provide
[or legal aid in the main, to persons of the scheduled castes and
scheduled tribes and to poor persons whose average monthly
income is not more than Rs. 100. These rules make a distinction
between the members of the scheduled castes and the scheduled
tribes on the one hand and other poor persons as defined therein
on the other as regards the extent of the legal aid to be given in
both civil and criminal cases. A budget provision of Rs. 35,000
has been made for this purpose.

In so far as the criminal courts are concerned provision has
been made in all the States for the employment of a lawyer in the
courts of session and the High Court for the defence of persons
accused of offences punishable with death. Provision has also
been made in some States for the employment of counsel for poor
persons in references from the verdict of the jury and appeals from
acquittals.

So far as civil courts are concerned, speaking generally, in
most of the States there are no statutory facilities for the grant of
legal aid in civil courts other' than those provided by Orders
XXXJTI and XLIV of the Civil Procedure' Code.

Apart from the official agencies referred to above there exist
in the States a few voluntary organisations like the Bombay Legal
Aid Society and the Legal Aid and Advice Society of West Bengal.
These organisations have not been able to make substantial pro-
gress for lack of funds .

t Kerala is an exception.



The Case aaainst State Aid

9. Several arguments have been advanced by critics against
the acceptance of the principle that it is the obligation of the State
to provide legal aid. It is contended that legal aid to the poor
might make people more litigious and increase litigation, that the
scheme would be liable to abuse by dishonest and unscrupulous
people and that a scheme of legal aid would impose a dispropor-
tionately .heavy financial burden on the State. The fears of the
abuse of the scheme and increase in litigation do not appear to be
well-founded and seem to proceed upon a misconception of the
practical working of legal aid organisations, The Bhagwati Com-
mittee has pointed out that these apprehensions proceed from a
want of faith in the proper working of legal aid schemes. With
proper safeguards for scrutinising the financial position of the
applicant and for determining 'the fitness of the causes for which

\
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The Need for State Assistance

8. It must be emphasised that private legal aid cannot make
public legal aid superfluous and can never be an argument against
the latter. The general principle that legal aid is a service which
the modern welfare State owes to its citizens can no longer be
disputed. "It is part of that protection of the citizen's individuality
which, in our modern conception of the relation between the citizen
and the State can be claimed by those citizens who are too weak to
protect themselves. Just as the modern State tries to protect the
poorer classes against the common dangers of life, such as unem-
,~oyment, disease. old-age. social oppression, etc., so it should pro-

ct them when legal difficulties arise. Indeed, the case for such
rotection i.s stronger than the case for any other form of protection.
he State IS not responsible for the outbreak of epidemics, for

old-age, or economic crisis. But the State is responsible for the
law. That law again is made for the protection of all citizens, poor
and rich alike. It is therefore the duty of the State to make its
machinery work alike for the rich and the poor."· The Bhagwati
Committee took the same view holding that the problem of legal
aid is under the modern conception of the obligations of the State
to he treated on a par with other social insurance schemes like
old-age pensions. free education and free medical relief and that.
therefore. the Stale must take upon itself the responsibility of pro-
viding legal aid to poor persons and persons of limi ted means. * *

• Legal Aid for the Poor by E. J. Cohn. Law Quarterly Review, Volume
LIX, p. 250 at p. 256.

*. :eP'brt of the Committee 011 Legal Aid and Legal Advice in the State of
om ay, page 8, para. 19. , , ., .".Ir
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aid is given there would appear to be no room for apprehension
of a possible misuse of the scheme. Undoubtedly schemes of
legal aid would impose heavy financial liabilities on the State. This
consideration would. however. he irrelevant once the principle is
accepted that the rendering of legal aid is a State obligation to be
treated on a 'par with other schemes of social security in a welfare
Slate.

It is true that legal aid schemes are being worked by voluntary
organisations In countries like the United States, Canada and Aus-
tralia as noticed above. There IS nothing, however, to indicate
that legal aid rendered in these countries is commensurate with
the needs "of the citizens requirmg assistance. In our view the
method adopted in England of State aid is definitely to be pre-
ferred. the more so when our aim is to render our State a social
welfare State.

II The Role of Lawyers in Legal Aid

10. While it shout:' be the duty of the State to provide funds
for legal aid schemes ',n the largest possible measure, it must be
the task of the legal pi ofcssion to shoulder the main, if not the
entire responsibility, for the working of the scheme. The training
and equipment of the lawyer, his close association with the machi-
nery for administration of justice and his knowledge of its proce-
dures tend to make him the fittest instrument for administering a
scheme of legal aid. Therefore though the State may provide funds
for the purpose the day-to-day administration of 'the scheme will
have to be looked after by bodies which are wholly or preponder-
atingly composed of lawyers. ,

11. To what extent should the profession be called upon to
play its part in rendering legal aid on a voluntary basis and without
any payment of fees? An argument which is freely used to justify
the putting of the responsibility on the legal profession of render-
ing this service to the community gratuitously is that the legal
profession having been granted important privileges in regard to
the administration of the law it is its obligation to look after the
needy l.tigant, without charging' fees. The very basis of this
argument appears to us to be unsound. The profession of the law
like any other profession can be adopted and practised by persons
who have obtained the necessary qualifications and a license
permitting its practice. It would thus appear to be no different
from any other profession and it would be incorrect tto assume
that the profession has been granted any privileges in regard ,to-
the administration of law.
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