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In its Report to the General Assembly the Commission
g invited comments and observations from Governments on
b ther unilateral statements by which a State purports to
wheease its commitments or its rights in th_e context of a
o beyond those stipulated by the treaty itself, ought or
trea}i};’not-to be considered to be reservations. The Commiss.ion
ouild appreciate receiving any information or materials
rgljating to States practice on such unilateral statements.

v Nationality in Respect of Succession of States

The General Assembly by its resolution 51/160, had
taken note of the completion of the preliminary stqdy qf the
topic "State Succession and 1ts impact on the natlo_nal_lty of
natural and legal persons”, and requested the Commlsmop to
undertake the substantive study of the topic exlmtltled
"Nationality in relation to the succession of $tates'. The
Assembly had also invited governments to subrplt comrzqents
on the practical problems raised by Successwn_ of States
affecting nationality of legal persons. The Planm.ng_ Group
established at the forty ninth session of the Commission hgd
recommended that the Commission endeavour to complete its
first reading of the draft articles on the topic.

At 1ts forty ninth session the Commission considered
the Third Report of the Special Rapporteur, Mr. Vaclay
Mikulka, which contained a set of draft articles together with
Commentaries thereto. After considering the Third Report of
the Special Rapporteur the Commission adopted on first
réading, a draft preamble and a set of 26 draft articles on
‘Nationality of Natural Persons in Relation to the Succession of
States.” The Commission decided to transmit the draft articles
to Governments for comments and observations. Thereafter the
General Assembly at its fifty-second session drew the attention
of the Governments to the importance for the International
Law Commission of having their views on the draft articles on
the nationality of natural persons in relation to the succession
of states as adopted on first reading by the Commission. By its
fe€solution 52/156 of December 15, 1997 the General Assembly
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urged Go
observation\;e‘:cl)ln}l‘lent\s = _submit their commn -
the Commission by October 1, 1998 ents  ang
At its fifti )
fourth report 1£tf16ttl?es§ss1gn the Commission had before i
dealing with the secOp%CIal Rapporteur, Mr. Vaclav Mik1t the
question of the nationgl' part of the topic of topic vizulka’
succession of State 101ty of legal persons in relation t. the
Special Rapporteur Sk-) Whilst introducing his re -
views at the presenf Serv.ed that a preliminary eXcEZ;t the
second part of the to session on possible approaches tge of
be taken by the Conpqnc.wo.uld facilitate the future deCiSiO the
given the fact that G mission on this question, in art'orl 9
written observations Oi\;lerrrtlér;l;: ts had so far not Subrr?ittezicgiar
General Asse . nse to the request co ; i
an overview orfntb}iz é'eSOIutl_On 52/156. In his reportntfacl)llrlled' w:
the issue both in thlSCCluSSIO-n that had taken place tyhus fowmg
the Special Rap o:t ommission and in the Sixth COmme'L‘: e
questions as re aFr)d eﬁr h_ad therefore raised a numbl o
the nationality %f 1e2 ;1 Ie) e(;rslsntation to be given to the wof}i oc;f
discussed in the framework Orflz a\;/lc()irl?ii;égr%?ted that they be
p.

N Accordingly the Inte i
Riftieth : _ rnational Law Co 1SSi i
"Nationalsifjsifr;elestt'abhshed a Working Grolirpl)m(l)snsmt)}rlle att o
chairmanship of If/l[rlor\lj't? the §uccession of States” urlderogi(c3
consider the questio. 1fC he Mlkqlka, Special Rapporteur,’ %
the second pact of tr;l 0 th§ p0331ble orientation to be givén to
nationatity of legal e topic deal.mg with the question of the
om0 degi ~ persons In order to facilitate the
RS O sion  on this issue. The reliminary
e Working Group are set out belovV'p e

10 Document A/C.4/489.

11 The Worki
B D e s e L e al
Alonet Addo: Me. Has of the Working Group), Mr Emmztnilxel
Enrique J.A.,Carfaiot}-lsl\iam Al-Baharna; Mr. Ia{n B.rownlief Mr
Galicki; Mr. Gerhard e e b Ay Zzislav
: . er; - i 3 :
Christopher John Robert Dugard (;x oRffC;::)in)t Rabsnstsle e M
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f States” includes the problem of the
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at the Commission has not yet
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tical need for their solution 18 not
are _In addition to considering the possibility of suggesting
t to undertake work on this part of the
d it useful to examine the
rge from Part

0
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ow stands, the 1

ecific and the prac

evi € 1
to the CommiSS1on no :
topiCs he Working Group considere
Ossibility of alternative approaches, as they eme
1 of h report of the Special Rapporteur. It agreed that
there are ciple 'two options for enlarging the scope of
of problems falling within the second part of the

the study _
ic. They would both require a New formulation of the

mandate for this part of the topic.

Nationality of Legal Persons in International Law
t in expanding the study of
ons beyond the

1.

The first option would consis

the question of the nationality of legal pers
jon of State 1o the question of the

context of the success

nationality of legal persons in international law in general. As

the notion of the nationality of legal person is not known to all
e that the Commission

legal systems, it would be advisabl
examine also similar concepts on the basis of which the
existence of a link analogous to that of nationality 18 usually

established.

The benefits of such an approach would be in the view
of the Working Group, that 1t would contribute to the
clarification of the general concept of the nationality of legal
persons in international relations. It would also enable the
g‘:;nmission t(? further consider in a more systematic manner
topi(E;roblerns it has been ‘C(?I'lfrontefi with when studying the

s of State responsibility, Diplomatic protection and

Succession of States.
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The benefj
T — Workjnc?tSGOf such an approach would be, in the view
clarification of 4 b ToUP, that it would contribute to the
a Droader area of the law of the succession of
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gal relations the study should be limited and what
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ald be the possible outcome of the work of the Commission

&Y this part of the topic.
on

In the absence of positive comments from States, the
mission may, perforce, have to conclude that States are
terested in the study of the second part of the topic. the

mmission should in its report, remind the General Assembly
COthe desirability of obtained the reaction f States on the
Oflestiorl asked in paragraph 5 ot General Assembly resolution
52/156 of General Assembly resolution 52/156 of 15
December 1997. The Assembly should, in particular, invite
gtates having undergone a succession of States, to indict e.g.
how the nationality of legal persons was determme_d, what
kind of treatment was granted to the legal persons which as a
result of the succession of States became ‘foreign” legal

persons etc.

During the consideration of the Working Group's
preliminary, conclusions several members expressed a
preference for the second option, i.e. the study of the status of
legal persons in relation to the succession of States and
encouraged the Special Rapporteur to examine it further in his
next report concerning this part of the topic of Nationality in
relation te the succession of States.

In its report to the General Assembly the Commission
has emphasized the desirability of receiving comments and
observations on the practical problems raised by the
succession of States affecting the nationality of legal persons to
assist it in its future work. It has reiterated its request to
Governments for written comments and observations on the
draft articles on Nationality of natural persons in relation to
the succession of States adopted on first reading in 1997, so as
_tO enable it to begin the second reading of the draft articles at
Its next session.

. The Commission has recommended in this regard that

sue~ Ger_leral Assembly invite States having undergone a
cCession of States, to indicate, how the nationality of legal

It):rf}?ns was determined; what kind of treatment was granted

k. € legal persons which, as a result of the succession of
ates became "foreign legal persons'’.
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V. Diplomatic Protection
It had bee
"Diplomatic dPrgfeLgp su.ggested e B
International La '10Cr1. would complement the work of :
o g intere\;vt : oinrmssu)n on State Responsibility b
at its forty ninth Se y by Member o s ?nd
e e ssion established a working Group!? aﬁ;mn
S s Specilg?ln (13{{ that Working Group appointed Mr v
Protection. At its fifty aspeI():giltgusres?; ttl;e éOPiC Dipk)m.a?ii(;
ion the General Assemp)

endorsed the decision
. of i :
Y the Commission to include the item jp

ConSidé\rteétst}ilxitxetrhl_Segsxon the International Law Commissig
=ty Bennoﬁ eliminary report of the Special Rapporteun
Rappor.teur e tr;la.t I_ntrodugmg his report the Speci;’l
the Commission 1;(;“ ?(I:cpcf;;rirtll:ngd Simthspea{jll it

C e at he s it o
fé:lxrcr:lérrlnarrrisr;}s)ort at the present session and had declilé)enc;lEhaét1
e, e r;:vould endevour'to complete consideration on
RLLE: ga zte e_end of the quinquennium. The preliminary
gl o U thppmg s_tone.to the in-depth consideration of
LR Ao e possible incorporate in a treaty or other

ent of what had emerged as established practice.

- ;
oy [E(‘:;?o rtn}:? Cg)urse of the Working Group's consideration
i indispelyqsab{n ers had argued that preliminary analysis
et 2o € tC; any comprehensive study of diplomatic
i S ecialmlsm er of the Commission had taken the view
gt of) dIi) s t'aPPOrteu.r would have to consider the very
in modern lfw t atkllc protection, which was increasingly geared
P aw to the rlghgs of t_he individual; because a right to

p atic protection did exist. That member believed that

12 rAiled
:I]‘h%\;rf)‘:lf(;n(;g GNrIouch%r{lposed of Mr. M. Bennouna (Chairman); M-
. Crawford: Mr. N. Elaraby: Mr. R.Goco: Mr. G. H
: 3 o 3 . G. Hafner: Mr.
&er}docla Sacasa: Mr. J.Kateka: Mr. I. Lukashuk: Mr
Re.escanu:'Mr. G. Pgmbou-Tchivounda: Mr. B. Sepulveda: M R
osenstock: Mr. B. Simma: and Mr. Z.Galicki (ex-officio member]-

13 - i1, ‘
See General Assembly Resolution 52/156 of 15 December 1997.
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¢ protection was based on jurisdiction ratione
over the individual. Those views had been supported
f other members of the Comumission.

_rsonaé
- a ‘ﬂumber 2

mber had drawn attention to the complete
diplomatic protection. A State whose

had been injured could exercise 1ts diplomatic
n against the State causing the harm, but the reverse
a State that had gsuffered harm as a result of an
e State of which that person
d that positions of political
diplomatic protection
ber had emphasized
re powerful than

Another me
symmetry n

~tectio
o not truc:
1ividual could not complain to th
< a national. He had suggeste
economic strength explained why
s one-way institution. Another mem
.t multinational corporations were often mo

Jtes.

The view had also been expressed that the fact that
individuals were nowadays increasingly recognized as subjects

international law was a dimension that would necessarily
jave to be taken into account in the Special Rapporteur's first

ort. Taking the idea still further the view had been
ssed that the judgment of the Permanent Court of
rnational Justice in ‘the Mavromatis Palestine Concessions
case had been based on what was now an outdated theory
inder which the State had been regarded as "master” of its
izens. The special Rapporteur had pointed out that major
elopments in recent years meant that the topic had to be

iewed from a new and "fresher” angle.

_ ffhe Special Rapporteur had taken the view that a
seAminary report should lay out the various options available.
puer than indicate the Rapporteur's concept of the topic.
el he remained open-minded it did seem clear that the
itional view of diplomatic protection was no longer
B , unless one was 10 cling to the iron-clad
T rvatism of which the Commission had sometimes been
C“‘i The traditional view could be adapted to modern-day
yin a variety of ways, and a single legal construct was not
Ssarily the only solution. The Commission had already
Stled with the distinction between primary and secondary
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rules, relating to State responsibility and the Working Group
had suggested in its report that the topic be confined tq

secondary rules of international law, i.e. the consequences of

an internationally wrongful act (by commission or omission)
which had caused an indirect injury to the State usually
because of injury to its nationals. The Working Group had
likewise indicated that the topic would not address the specific
content of the international legal obligation that had beep
violated.

The view was also expressed that that the "clean hands"
rule and exhaustion of local remedies would mean venturing
into the field of primary rules. Since the topic of State
responsibility would require a similar effort, it may be
necessary to consider general categories of obligations and the
work on the two topics could perhiaps, be coordinated.

A Committee on Diplomatic Protection of Persons and
Property set up in 1996 by the International Law Association
(ILA) had grappled with the same questions as the Commission
was about to consider. The Special Rapporteur stated that the
Chairman of the aforementioned Committee had written to him
to indicate how the traditional principles of international law
relating to diplomatic protection had changed in contemporary
practice. Specifically, the Committee would look into what acts
by a State constituted espousal; whether a State could exercise
diplomatic protection even if its nationals had declined
espousal; whether espousal deprived claimants of the right to
pursue claims of their own accord; and whether individual
claimants should be able to opt out of group or lump sum
claims. Indeed, the number of questions raised came back to
the basic one, what was the nature of diplomatic protection
and how should it be defined?

It seemed that the Commission would have to come Up
with a response, and the Rapporteur envisaged twoO
approaches. The first, would be to work out a definition a{ld
only then determine the course of future work on the topic.
The second approach would be to leave the question ol
definition wide open at the outset and to develop it out of &

193

of actual practice with a view of codification of the topic.
stu'lz poth approaches had their relative merits and demerits
lt seemed essential was to make a critical analysis of the
Whfil'tiorla1 view of diplomatic protection in order to furnish
tra lia for evaluating contemporary practice. The Special
Crlterorteur was of the view that there was a constant
Rfljgctical relationship between theory and practice and that
%ere was nothing to prevent _lega}l experts from occasionally
playiﬂg with theoretical underpinnings.

In submitting the Commission's previous report to the
General Assembly, the then Chgjrman of the'Commlssmn had
emphasized the need for prelirr}mary evalua.uon of the Qature
of diplomatic protection, includlpg the quest10_n whether it was
a right of an individual or might be exercised on_ly at .the
discretion of a State. He had added that "the question might
even be raised as to whether the legal fiction on which
diplomatic protection was based was still valid at the end of
the twentieth century".

It might be argued that it was futile to question the
existence of diplomatic protection: the principle that any harm
done to a member of a group or tribe was an attack on the
tribal chieftain or head was immutable. The law on the subject,
it has been stated was full of fictions and would make an
excellent novel if redrafted as one. Like the novel, the law
transformed an aspect of reality into a different element. The
legal or juridical person, for example, was one of the most
celebrated of legal fictions. The International Court of Justice,
in its judgment in the Barcelona Traction case'* had stated that
the law had recognized that the independent existence of the
legal entity could not be treated as absolute and that "lifting
the corporate veil" or "disregarding the legal entity” had been
found justified and equitable in certain circumstances. The

ourt had thus exploded the fiction surrounding the concept
of the corporate entity (society anonyme), showing that it was
POssible, and acceptable to get back to the underlying reality

\

14
L.C.I. Reports 1970, p.39.
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and that legal fictions could not be deemed to be immutab]e
they were invented to correspond to certain needs. :

That was certainly true of the legal fiction of diplomat,
protection. International law had progressed considerah]
:since the mid-nineteenth century and the dualist approach to
international law that had underpinned the notion of
diplomatic protection was no longer in vogue. Internationg)
norms were increasingly being aimed directly at individua]g
and that was a positive development, as it gave individuals,
increasingly direct access to the courts to defend their rights a¢
the international level. States and international as well ag
domestic courts were increasingly obliged to take account of
the situation of individuals in elaborating or implementing
rules of international law. There was thus greater continuity
between the international and domestic legal arenas, even
though each retained its own specific character.

The reasons for inventing diplomatic protection as a
legal fiction-to justify the intervention of a State on behalf of its
nationals - had gradually disappeared. When the veil of legal
fiction was lifted, the rights of the individual were increasingly
seen to be replacing the rights of the State. the 1930 Hague
Convention on certain questions relating to the conflict of
nationality laws had compounded the fiction of diplomatic
protection by propounding the theory that the State did not
bear responsibility for any individual who held dual
nationality. Today, however, the fact that State were
responsible at the international level for their treatment of
their nationals was generally acknowledged. that was tru€
even if an individual held dual nationality, as long as the
criterion of effective nationality was met. The Iran-United
States Claim Tribunal had inter alia indicated that the trend
toward modification of the Hague Convention rule was scarcely
surprising as it was consistent with the contemporaneous
development of international law to accord legal protection to
individuals even against the State of which they Wwer®
nationals.
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On what basis could foreigners claim respect for the
of international law and obtain the protection of their
ruICSState yet deny such protection to nationals affected by the
Wﬂe violations of international law? The International Cf)urt of
e had in the Barcelona Traction case taken a step in that
n by recognizing the possibility for all States to act on
of an individual whose fundamental rights had been
ojated it 1s now acknowledged that a Stat.e could act
e rnationally to protect certain universal rights of the
;ﬁfjeividual without having to prove any link of nationality.

Justic
directio
pehalf

The respect for the sovereignty of the host .Stat.e which
had inspired the Hague Conventiop of 191.30 also Justl.ﬁed the
rule of exhaustion of local remedies. In its draft artlcles_on
state Responsibility the Commission had included draft article
92, on the exhaustion of such remedies, proceeding on the
pasis that rule was substantive and not procedural and that
the violation of international obligation and the State's
international responsibility came into play only on completion
or rather exhaustion of the available internal procedures. The
special Rapporteur therefore asked the Commission to note the
effects of the dualism which sought to substantiate the idea
that the application of domestic law was a matter for
international procedures and that the application of
international law as a matter for international ones. '

Attention was drawn to the fact that the initial act
could itself constitute a violation of the international obligation
When, in proceedings before a national court, an individual
Invoked international rules, asserting his own rights under
INternational law from the outset. It was only on completion of
the internal procedures that the case was taken over by the
State of nationality. At that stage the question was whether the
“Omplainant State was acting to secure respect for a right of its
oWn or as the representative or agent of its national when it
"Woked the international responsibility of the host State. The

'aln_quf:stion to be discussed was a legal and practical
WMestion and not a philosophical issue. There was in principle
9 obstacle to arguing that, in espousing the case of its
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national, a State was enforcing his right under the rules of
international law addressed to him.

Taken to its extreme, the legal fiction of diplomatjc
protection led to the conclusion that the reparation was due ¢,
the State even if it was the damage suffered by the individyg
which provided the reparation measure (Chorzow Factory case
Increasing recognition was being given to the right of aﬂ
individual to claim compensation from his national State
before the domestic courts and of his right to contest the
conditions of the distribution of the compensation if it wag
shred between several parties. Domestic case law tended tq
give providence to the reality of the harm suffered by the
individual over the fiction of the damage to the State.

The Commission, the Special Rapporteur suggested,
could start from the assumption that diplomatic protection was
a discretionary power of the State to bring international
proceedings, not necessarily to assert its own right but o
secure observance of the international rules operating in
favour of its nationals, and to invoke the international rules
operating in favour of its nationals, and to invoke the
international responsibility of the host State. That assumption
should be debated by the Commission with a view to
advancing its understanding of the legal nature of diplomatic
protection. The discussion on the issue would assist the
Rapporteur in preparing his report on the substance of the
topic for next year. The Commission might be reluctant to rid
itself of the traditional concept of diplomatic protection, but it
must acknowledge that concept had been largely overtaken by
recent developments in the international law on the rights of
the human person and that it was the Special Rapporteur's
duty to take due account of that point in his work on

progressive development and codification of the law on the
topic.

The fiction of diplomatic protection as the application of
a right of the State had played a positive role when it had
represented the only means of advancing the case of aP
individual in the international sphere and invoking the
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onal responsibility of the host State in its relations

t individual. Clearly, the situation no longer applied,

1 - .
witg tZ?d maintenance of the fiction might be perceived as
ri

I i I all the
rade or e€ven reactionary 1n the light of
ret}r)(l)i%:ations of the notion of globalization.
im

._ternati

report the Special Rapporteur

' i i relationship between the topic of
e ralsg ; thercg‘i:sggrr: Ofatrkll((i3 the topic of _in‘.cernatlonal
diploma_é(;mp seeking clarification of the restriction of_ thael
e n'ys’ investigations to secondary rulgs of internation
CommlsSiJ d not meant that the Commission rpust chogse
?‘Z{yelgi plz‘lirnary and secondary rules. Diplorx;a‘ucb ptro.‘iecttkllir;

R i tegory of secondary rules bu 1 1
Certamtlydfféle 1cr;ut‘;}s?teiogaof %hey significance of secondary mles in
B eto rimary rules. When analyzing the underlying law
B ectic I())f nationality, the "clean hands" rule, et c.) the

In sum in his preliminary

uestions’ _ c) e
(C(Z:lommission would necessarily come to rely on thg ca‘cogcf1 s
of primary rules in order to draw some€ conclusions

question of diplomatic protection.

The Commission it was sgggested m1ght G\mih (;Lro1
consider the advisability of reconvenng the Wor_km%herg ;(;)Cial
Diplomatic Protection for the purpose of ass1stmgvered 1}; el
Rapporteur in focusing on the elements to be co

second report.

The International Law Commission, at 1‘Fs Fiftieth
Session inter alia established an open—ended Worl«nrlg:};1 Gtrouilz,
chaired by Mr. M. Bennouna, Special Rapporteur of the o;ihé
to consider possible conclusions which might be drawn o(;lal
basis of the discussion as to the approach to the- topic an i ts)o
to provide directions in respect of issues which shou he
covered in the second report of the Special Rapporteur for the
fifty-first session of the Commission.

As regards the approach to the topic, the Working
Group agreed to the following:
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