 Secretariat Study: Report of the International
Law Commission on the Work of its Fiftieth

Session

Long-term Programme of Work of the Commission

It will be recalled that a Planing Group established by
commission for the Forty-ninth Session! had considered
Work Programme of the Commission for the present
quennium had taken the view that substantial progress
be made on those topics on which substantive work
already been undertaken and that it would be desirable to
iplete the first or the second reading, as the case may be, of
"topics within the present quinquennium. It had invited
Working Groups on the respective topics to consider the
ter and to make recommendations.

 The Planning Group had established a Working Group
the Long Term Programme of Work? to consider the topics
h may be taken up by the Commission beyond the present
iquennium. The Working Group while emphasizing the role
the General Assembly in the selection of topics
mmended that the selection of topics particularly within

“ommission should be guided by the following criteria:-

€ _Plarming Group was composed of Mr. J. Baeba Soares
rman), Mr. M. Bennouna, Mr. J. Crawford, Mr. L. Ferrari
O, Mr. R. Goco, Mr. Q. He, Mr. L. lllueca, Mr. J. Kataka, Mr.1.
ashuk, Mr. V. Mikulka, Mr. D. Opertti-Badan. Mr. G. Pambou-
Alivounda, Mr. A. Pellet, Mr. B. Sepulveda, Mr. B. Simma, Mr. D.
'am and Mr. Z. Galicki (ex-officeio member).

wOFking Group on the long-term programme of work
tablished at the Forty-ninth Session of the Commission was
Posed of Mr. 1.V.Lakashuk (Chairman); Mr. J. Baena Soares;
_Ial'l Brownlie; Mr. C. Dugard; Mr. L. Ferrari Bravo; Mr. R.
°CO; Mr. Qizhi He; Mr. A. Pellet; Mr. B. Simma; Mr. Chusei
Mada and Mr. Z. Galiki (ex officio member).
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(a) that the i
respect oioi)}ii should reflect the requirements of Stat
: : e progressive ; ‘ »tates j
international law: development and codification In
7 Df

(b) that th L .
State ;rtaoclzizels tsufﬁCicritly advanced in stages in t
- 0 ermi - : erms
codification: permit progressive development jof
b - nd

(c) that th 1C 1
that € topic 1s concrete and feasible f
opment and codification. o prommseg

[t had al
restrict itself to ?:agi?i)pojled that the Commission should
that reflect new d onal topics but could also consider tt ol
pressing concerns fevelotpments. in international law l,ose
While 2 process of the internatio_nal community as a whdrlld
Commission was ou'girneglih:esleelité?n off topics within (ilfé
of the ab : o ion of topics, o 3
Sewion ;fvihr:eiégi?nneq c.riteria, would be mZde atr{(}iseﬁi‘ii}e&tl}s
presented to the ﬁftmlss-lon and the selected topics will bl
In1998, together /'}iqthlrd- session of the General Assembl ]
intends to ;rOCeed“lt' an indication of how the Commi Ly,
with the study of each topic AT

The Co P . .
“The Law of g;?/iizf; attults Fiftieth Session has identified

o ent” as one of t : p
Commission could consider in the future he topics witish ‘g

All the 1
are of immens,léeirrriltseCurrently on the agenda of the Commission
Committee. The recSt to the Asian African Legal Consultative
administrative ar ommittee had organized, within the
Meeting on the éangemgnts of its 37t session, a Special
special meetin eservations to Treaties. A report onh the
consider the i%re(ii)mni/r(i;lrifd (llrganew' Delhi in April 1957y
Normati _ A nclusions  on
Treatie;deOMtiléiliteral Treaties’, Including Human Rights
forty ninthp Sesg'y the International Law Commission at its
Commission at i ion was thereafter submitted to h€
at its recently concluded fiftieth session.
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‘Reservations Q-

at the Commission
progressive development and
t to the Committee. The item
{ the meeting of the
d at the United

The item Law of Environment th

to take up for

lso of great Interes
e course o

vene

T SCS
'_catio
_op0S€

nis a
d to be considered in th

1 padvisers of Member Statcs to be con _ (
==, ns headquarters in New York during the fifty third
cral Assembly. The item is also likely to be

the

be convened within
of the

in early

& ion of the Gen
ted at @ special meeting
ipistrative arrangements O
' scheduled to be held

to-
{f the 38w Session
in Accra, Ghana,

State Responsibility
It will be recalled that the General Assembly at 1ts fifty-
t session had by its Resolution 51/163 drawn the attention
e Governments to the 1mportance, for the International
Commission, of having their views on the draft articles on
Responsibility adopted on first reading by the
ion, and urged them to

at its forty-eight s€ssl
comments and observations by 1

d by the Commission.

nmission
sent in Wwriting their
\ary 1998, as requeste
_ninth session decided to

The Commission at its Forty
Working Group on State

ablish a Working Group. The
sibility, inter alia, proposed that the Commission

int a Special Rapporteur for the topic and the Commission
ordingly appointed Mr. James Richard Crawford, Special

pporteur for the topic.

the General Assembly
n continue
including
mission

At its fifty-second session
ommended that the International Law Commisslo
work on the topics in its current programme,
ate Responsibility. At its fiftieth session the Com
d before it the comments and observations received from
ents on the draft articles provisionally adopted by the

\mission on first reading.’ Also before the Commission was

\/CN4 /488 and Add. 1 and 2.
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the firs '
Cr;wg)rrs;1;cl-ﬂport of the Special Rapporteur, Mr. J
A e report was divided into t ’ ealt o
ey e wo parts and dealt v;
%etween1§iges rglatmg‘to _the draft articles, the distint ~“'lth
rimes” and “delictual” responsibility. It also Litlo
\ de

with draft articles 1 t 5
o 15 of Part : e
adopted on first reading. One ol ithic dratl aricleg a;

Presenting his R :

X ung eport the Special R : :
(f;ye_general issues relating to thlz draft ZI;ItDicc)Eeur.ldenmfied
istinction between ' S viz. (1) t

o primary and he
responsibility; (i) the Y secondary ?Ules of stat
inclusion of the detail dSCOpe of the draft articles; (iii) the

: etailed provisions on cou : e
dispute settlement; (iv) the relationship géi;(?;eas;res and
articles and other r ' nthe draf

ules of infernational : :
eventual form of the draft articles. law; and {v) the

In presenting the i

se 188 '
recalled that the distinction betwlz?; ttlil: S_peclal Rapporteur
rima .

rules of state responsibility had formeg lth ryban'd o
Commission’s work since 1963. He recalled 'neth'aSIS Ofd o
“it 1s one thing to defi ' in this regard that

, _ ne a rule and the
obligation it imposes content of the

: , and another to det 1
obligation has bee - ermine whether that

2 n violated and what should

. . ) be the
consequence of the violation. Onl o

_ . v the second as

m o pect of the
p\frttzrs Corfrle§ within the sphere of responsibility proper”. The
wjtl—?in e 1:' the secor}dary rule was to lay down the framework
situati which the primary rules would have effect in so far as
b ons .Of_ br_eacb were concerned. Although it was &
draf\:rrerlilt dlSthtlpn it was nevertheless sometimes difficult to
shouid be accordingly suggested that the Commission’s air
i e to lay dpwn the general framework within which the
" ary substantive rules of international law would operate i
the context of State responsibly.

e As to the scope of the draft articles the SpeCia-l
- pporteur suggested three matters that in his opinio?
required elaboration. These were (i) reparation, particularl}’ the

4+ A/CN4/490 and Add. 1 - 6.
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nt of interest; (il) erga omnes obligations, which were
-ntly dealt with in draft article L}O, paragraph 3; and (11_1)
_sibility arising from joint action of States oOr Wha_tt. is
in some legal systems as joint and_ several 11abﬂ1ty.

ugh some draft articles dealt with the 1ssue€ -they did so
- hat haphazardly. During the debate on the 1ssue€ of this
4 draft articles it was suggested that “State
. ibility Under International Law” wquld pe;haps be
e juridically precise and emphasize the international law

Jent of his responsibility.

the inclusion of detailed provisions o1
settlement the Special
d down that some

Wwith regard to
inter measures and dispute
'rochement, Mr. James Crawford, noted : _
vernments had expressed concerns regarding the inclusion

‘he detailed provisions on counter measures in part_Two and
, dispute settlement in Part Three of the draft articles and
the Commission would consider these issues at a later

Apropos, the relationship between the draft articles and
rules of international law he noted that some
s believed that the draft articles didn’t fully reflect
residual character and had therefore suggested that draft

ecialis be made into a general principle. The
issues of

ywernment

icle 37 on lex sp
oposal seemed valid, except possibly as to
esponsibility arising out of obligations of a jus cogens
aracter. The Rapporteur had accordingly proposed that the
mmission discuss the draft articles on the assumption that,
here other rules of international law, such as specific treaty
egimes, provided their own framework for responsibility, that

amework would ordinarily prevail.

L As regards the eventual form of the draft articles the
pecial Repporteur observed that the Commission had not
enerally decided this issue until 1t had completed
_sideration of matter. On the other hand in certain other
pics such as Reservations to Treaties and Succession 1n
Spect to nationality the decision had been made earlier. The
Aft articles on state responsihility had been drafted as a
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neutre > f 1
Conve?lltis;t (;)rt Zrtéicles: thla.t were not designed either ag
e rzlcla..ratlon. Recognizing that the dispi
e _agng to counter measures in Part [lte
of the draft article 1’111; fill)tenxgg?lilly " l?e s o foivmo
ki Bt s , would neec to take a positi
prows?ons 13? p‘ZienT cons1dm.‘mg the dispute psettllsrlrll o
et Ry T hree which could be included s
not a Declaration. -

In the Fi

S thdisl:;;ittift olf)the Report which addressed the issye
responsibility,5 the S stwoen  “crimes” end “delictual
e s i,ndicgt dpecral' Repporteur indicated that dr?f
b o i _,d }e th.e Ilrrelevance of the subject rnatte,-rclt
im0 Wh.lgtefr'nmmg th_e existence of a breach ofofr
draftbartide .1 disﬁthls'}‘)roposuion was already clear fro;:l
s g anyth,inq o tartlcle 19 (4‘) definecl an international
g i internt;ti aalwas not a ‘crime’. Draft Article 19 (2)
act which resultedonfrorrclrnll:')lycj aaS (;‘l; icntenfwttionaﬂy Wr”ngﬁ:l

i . ate of an In (1012

icftl;%::t(;nofc;heess:entlal ff)r the protection of the fuféi?r:;%r:;lll
s R Clrril;ts;nti??;:l Commtlpit}' that its breach was
2 of draft article 19 was tl’lusi)(i‘r(?‘l?lle}lr::t}i]cas it

Draft, Article 19 (3} in the ini I
urr ey . > opinion of the Special
¥ fgﬁezlttt?sil;?nsedef_ectw.e for seven reasons which includped (0
B o ct?mes, (11) its o_bscur.ity made it impossible to
b s (,iv) ;t ything was a crime; (ii1) because it was merely
WHPR to,m/lmerwas not e}.(glus.lve; (v) it subjected the notion of
it Gl OL;)S) qua‘llflcatlons; (vi) it provided a series of
s e qlli r(-cdaubgl of those qualifications, were 1ot
v i all; an _.(vu) it contljadicted paragraph 2 by
| g a new criterion of the seriousness of the breach.

Th 1z ] 4
i by CCISPCC.Idl Rapporteur}s examination of the treatment
g r(ljmctlas in the draft articles as adopted on first reading
luded the comments of governments on state orimetl

5 See A/CN4/Add.1-3.
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G}asting international law on the criminal rcspcmsibility of

s: and the relations between the international criminal
' y of states and certain cognate concepts. He drew
dealing with

five possible approaches for
ational crimes of states. The approaches to international
sed by the Special Rapporteur included

, of States propo ‘
roach embodied in the present draft articles; (b) the

t by the concept of “exceptionally serious wrongful
s (c) @ full-scale regime of State criminal responsibility to
1aborated in the draft articles; (d) the rejection of the
ept of State criminal responsibility; and (e) the exclusion
¢ :he notion of criminal responsibility of States from the draft
vicles, without prejudice to the general SCOpc of the draft

_ticles and the possible further elaboration of the concept of
» in another text. The approach of separating the
estion of the criminal responsibility of states from the
stions relating to the general law of obligations addressed
draft articles, while recognizing the possible existence of
mes and the corresponding need to elaborate appropriate
ocedures for the international community to follow 1n
esponding thereto would, the Special Rapporteur said, be

nsistent with all legal systems which treated criminal
sponsibility separately. It would also facilitate the elaboration
he special procedure required by international standards of

e process.

~r1IT]

gl 51!.1'1.e app

_placemen]

The Commission at its fiftieth session established a
ang Group to assist the special Rapporteur in the
1sideration of various issues during the Second Reading of

e draft articles.

ternational Law Commission

pted a set of 10 articles relating to Chapter One entitled
eneral Principles and Chapter Two on Acts of State under

ational Law. The following section sets out brief notes
d at the fiftieth

As mentioned earlier the In

1 comments on the draft articles adopte
on.

Part One of the draft articles as adopted, on first reading
er with commentaries thereto, in 1980 1s In principle
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aivided into fi
) ve chapters. ClI
TS. hapter 1 entitled G
Gene
rr

Principles co i 4
omprised icle
articles devoted to the definition of g 4
Se

fundament b
al principle
: of the draft arti 1
responsibility” be raft articles “origin
the term Origin W;Zplsaocrid iy “basis of reSPOnSi%j]it;i,f ft
ewhat unusual and h Y S€ng
ad a bro: 9
ader

connotation than
i merel : . ;
responsibility. y an inquiry into the issues

L[[Q

ng

1980 the Speci o J
praiieesd OI; d;ilftR,;ﬁpolrte';lr was of the opinion that n
state maybe held t lcle 2, entitled “possibility that \'the
e el o have committed an iriternati(uery
clemisdelis deiiial s a complete truism which had never)iiany
i T vould amount to a denial of the princi 1een
it it O £ laﬂleBand, nideed, of the whole systelpeOf
SOpin st illterna;[j easiides its p_rovisions dealt not Witirin 2
possibility of such onal responsibility but rather with -
s Boketinilimg thatr:\slsfynzizg;ty. Accordingly, draft article 2122
an internationally wrongful act kriiybzeerfllzlgétfeéiave committed

Draft art «
ot 1c1V$roan(f)11111 Responsibility of a State for its
iyl 5 acts “stipulates th il
reSponsibilit}iyo?/igngful act of a State entails the intiinatﬁ Lra}l
il et L at State. The provision is intended to lori
T Ob}ll_xvrqngful conduct constituting a breach CC;\ -
commission or l.gat.lon’ whether arising from an ot anf
fault or damagoemizilon' There was no general requirenf;qt gf
. ) a state to 1 S
internationa V) SR responsibil
all internati(iii]alvil;o“?rgofglgfaclt Th(ljs provision is intend;dy t(gocrmi-ri
: : ul conduct ¢ 1 i
internat 1 J onstituting
g 1Qnal obl_igation whether arisin bfa vt
ssion or omission or failure to act g from act of

Draft 3 enti «
act of State” prO\«'i<t11:;j tk?;fr?ifi:ts -Of o _internationally wrongful
act of & St re is an internationall ful
omission: (a)aig when conduct consisting of an ye:/cvtri(())lrlig or
attributable to the State under intern tional
: atiornle

law; and (b) ;
SR constitutes :
of the State. a breach of an international obligatio?

te & =t >
Sté nd such characterization is not

of

the «Characterization of an act of a
rongful 1s governed by international
affected by the

as lawful by internal law. The
aracteriza unlawful is an gutonomous
petion of international law  not contingent ~ on
araC'r_erization by national law and unaffectedl by the
Characterization of the same act as lawful undei riational law.
This, however, does not mean that internal law is irrelevant to
the characterization of = comduct a8 unlawful. The
characterization of an act as unlawful 1s an autonomous
function of ‘nternational  law ngt - rcomtingent. - oo
Characterization by national law and unaffected by the
Characterization of the same act as lawful under national law.

Draft article 4 on

S internationally’ W

W . :
wi,laraCterlzatlon of the same act
i tion of an act as

The Special Rapporteur has proposed that consideration
en to changing the order of the draft articles such that

be g1V
1d precede draft article 1.

draft article 3 wou
Chapter Two of Part One of the draft articles on the Act
of State under International Law as adopted on first reading
in 1980 is concerned  with the subjective element of the
internationally wrongful act, and the provisions of draft articles
5 to 15 are addressed to the determination of the conditions in
which particular conduct must be considered as an “ At ol
State” under international law. The Special Rapporteur
observed that chapter two of the draft articles defined the
conditions in which conduct was attributable to a state under
mt_ernational law and that the provisions of the draft article in
thl&_‘» Part must be considered in the context of draft article 3
which set forth the two essential conditions for step
responsibility viz. (i) an  act of commission which 18
iglr}butable to a State; and (i1) a breach of an international
Witlhgation Qf that State. Chaptei Two of the draft articles dealt
articlthe first of.these conditions. In this part of the draft
e teS the Spec1ai Rapporteur has proposed the deletion of
ext of draft articles 6 and 11 to 14.

.. D‘raft article 5 addresses the question of the “Attribution
e State of the conduct of its organs”. Paragraph 1 of the
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