
. (ii) Decision on the Agenda Item : "The Exrta-
Territorial Application of National Leg· I t i .
S . IS a Ion.ancrions Imposed Against Third Parties"

(Adopted on 18.4.98)

The ~ian- AfiricanLegal ConsultativeCommitteeat its Thirty-Seventh
Session

.Recalling the reference made by the Government of the Islamic
Republic ofIran and its Resolution 36/6 of May 7, 1997;

Express~s its appreci~tionto the Government ofthe IslamicRepublic
ofI~an ~or hosting ~he seminar on the Extra-territoriality of National
LegIslatIOn: Sanctions Imposed Against Third Parties' ,

Appreciative of the Report of the Secretary General on the seminar
on the subject as set out inDocument No.AALCC\XXXVrn New Delhi \98\
S.5;

Having heard the statement of the Assistant Secretary General as
well as the interventions of the delegates of Member States and representatives
of Observer States',

Recognizing the significance, complexity and the implications of the
Ext~a-territorial Application of National Legislation: Sanctions Imposed
Against.Third Parties',

1.
Requests the Se~re~ariatto ~o~tinue to st.udythe legal issues relating
to the Extra-temtonal Application of National Legislation: Sanctions
Imposed Against Third Parties and to examine the issue of executive
orders imposing sanctions against target States;
Urges Member States to provide relevant information and materials
to the Secretariat; and
Dec.ides.toinscrib~the item "Extra-territorial Application ofNational
LeglslatJ~n:S~ctIons Imposed Against Third Parties" on the agenda
of the Thirty-eighth session of the Committee.

2.

3
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(iii) Secretariat Study : "Backgroun~ No~e on the E~tra-
Territorial Application of National Legislation: S.anctlOns
Im osed Against Third Parties, Prepared for the Semmar held
t ~ehran Islamic Republic of Iran on 24-25 January, 1998a .

The item"Extra-territorialApplicationofNational Legislation:Sanctions
Imposed Against Third :arties:' was first placed on.the provis.ional(~~Co)f
h 36th sessionofthe AsianAfiicanLegal Consultative Committee

following upon a reference made by the Government ofthe Islamic Republic
ofIran in accordance with Article 4 (c) oft~e Statutes and sub- Rule 2 of
Rule 11 ofthe Statutory Rules of the Committee. In an Explanatory No~e

bmitted to the Secretariat of the AALCC , the Government of the Islarruc
~epublic oflran had enumerated four major reaso~s fo~the inclu~ionof this
item on the agenda ofthe AALCC. The reasons so IdentIfie?~d l~st~d~~r~:
(i) that the limitsof the exception to the princi?leof extra-te.mt?nal jurisdiction
are not well established; (ii) that the practIce of States indicates that they
oppose the extraterritorial application of National ~egisla~ion; (iii) that
extraterritorial measures infringe various principles of intemational law; and
(iv) that extraterritorial measures, on the one hand, affect tr~de and ~conomic
cooperation between developed and developing countnes and interrupt
cooperation among developing countries, on the other.

Having identifiedand enumerated the reasons for the inclusion of the
item on agenda of the 36th session, the Explanatory Note ~ter alia requ~sted
the AALCC "to carry out a comprehensive study concerrung the legallt!' of
suchunilateral measures, tiling into consideration the positions and reactions
of various governments, including the positions of its Member-States".

4. For the full text of the Explanatory Note of the Government of the Islamic Republic of
Iran on the "Extraterritorial Application of National Legislation :Sanctions Imp~sed
Against Third Parties" see Report and Selected Documents of The Thirty-Sixth SeSSIOn,
Tehran, Islamic Republic ofIran (3-7 May 1997)
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. The ~ationale for calli~g a com~rehensive study of the legality of
urulateral actions was that National Legislation with Extraterritorial Eff t
Vi?lates t~e pri~~iples of International Law including the impermiSSibilitye~f
urulateral ~POSItIO~of sanctions. In its Explanatory Note the Government of
th~ Islamic Repubhc of Iran had maintained that" the actions of States to
urulaterally exert coercive economic measures against other States had no
foundation in international law. Various resolutions adopted by United Nations
Org~s ~~ this point." It alsodemonstrated that the impositionof 'unilateral
sanct~onsI~ge upon the right to development" and that "the imposition of
sanctIons VIolated principle of non intervention."

THE SECRETARIAT PRELIMINARY STUDY

A preliminary study prepared by the Secretariat was considered at
the 36th Session ofthe AALCC. Introducing the item at the Tehran session
held in May 1997 the Assistant Secretary General Mr. Asghar Dastmalchi
obs~rv~d ~hat although jurisdiction in matters of public law character was
temtonal m nature some States were however, known to give extraterritorial
effect to their municipal legislationwhich had resulted in conflict ofjurisdictions
~n~ r~se.ntment on the part of other States. Civil Law countries exercise
JU:IsdIctton over their nationals for offenses committed even while United
Kingdom law allow such jurisdiction in select cases. The United States of
America exercise jurisdiction in a wide variety of cases.

It has been suggested in some quarters that the exercise of such
extraterritorial jurisdictions was desirable and, indeed inevitable, and claims
and counter-claims as to the acceptability or reasonableness of exercise of
extraterritorial jurisdiction were often pressed. Conflicts had arisen in the
co~text ?f ec~nomic issues when States sought to apply their laws outside
their temtory m a fashion which precipitated conflicts with other States.

. The ~reliminary study prepared by the Secretariat had pointed out
that m the claims and counter claimsthat had arisen with respect to the exercise
of.e~ra-territorial Jurisdiction the following principles had been invoked (i)
pnncI~les concerning jurisdiction ;(ii) sovereignty -in particular economic
sovereignty - and non-interference; (iii) genuine or substantial link between
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the State and the activity regulated; (iv) pub~icpolicy , na~io~al.in~er~st.;(~)
k of agreed prohibitions restricting States nght to extend ItsJunsdictIon, (VI)

lac .procity or retaliation' and (vii) promotion of respect for law.
reci ' . h dotwithstanding the national interests ofthe e~act~ngState gr.a~econ~rn .a
been expressed on the promulgation and apphcat~on ofmuruclpallegislatlOn
whose extraterritorial aspects affected the sovereignty of other States.

While a growing number of other States have applied their national
1 and regulations on extra-territorialbasis, such fora as the General Assembly
~~~e United Nations, the Group of 77, ~e Org~atio~ oflslamic Countries,

d the European Economic Commumty have m vanous ways expressed
~~ncern about promulgation and application oflaws and re~~ation~ whose
extraterritorial effects the sovereignty of other States and the legitimatemterests
of entities and persons under their jurisdiction, as well as the freedom of trade
and navigation.

The preliminary study prepared by the Secre~ari~t,apart fro.mreferring
to some recent instances of extra-territorial apphcatlOn of national laws,
(without resolving the other questions, including the ques~io~ o.feconomic
counter measures), sought to furnish an overview of the limits lmpose~ by
international law on the extraterritorial application of national laws, and mter
alia spelt out the response ofthe international community to such act~ons. It
recounted how invarious, ways express concern about the promulgatIon and
application oflaws and regulations, whose extraterritorial ~f!ects affect the
sovereignty of other States and the legitimate interests o.fen~It1eSand persons
on their jurisdiction as well as freedom oftrade and navigation.

The study prepared by the Secretariat also drew atten~on to the.op.~on
of such august bodies, as the Inter-American JuridicalComrrutt~, the JundIcal
Body of the Organization of American States" and the InternatIonal Chamber

of'Commerce".

5 For details see 35 International Legal Materials (1996) p. 1322
6 Dieter Lange And Gary Borne (Eds:') : The Extraterritorial Application of National

Laws ICe Publishing SA 1987) 369



The preliminary study prepared by the Secretariat sought to
demonstrate that the topic covered a broad spectrum ofinter-State relations
that is to say, political, legal, economic and trade. It recalled in this regard that
the AALCC Secretariat study on the ''Elements ofLegal Instruments on Friendly
and Good-Neighbourly Relations Between the States of Asia, Africa and the
Pacific" had inter alia listed 34 norms and principles of international law,
conducive to the promotion offriendly and good neighbourly relations. The
34 principles enumerated inter alia had included: (i) independence and state
sovereignty; (ii) territorial integrity and inviolability of frontiers; (ill) legal equality
of States; (iv) non-intervention, overt or covert; (v) non-use of force; (vi)
peaceful settlement of disputes; (vii) peaceful coexistence; and (viii) mutual
cooperation.'

The Secretariat study had pointed out that the use of unilateral action,
particularly those with extraterritorial effects, can impede the efforts of
developing countries in carrying out trade and macro-economic reforms aimed
at sustained economic growth. It can hardly be over emphasized that the use
of such unilateral trade measures pose a threat to the multilateral trading system.
Even where there is a case for exercising jurisdiction, the principles of comity
suggest that forbearance is appropriate. Under these principles (of comity)
States are obliged to consider and weigh the legitimate interests of other States,
when taking action that could affect those interests.

The Declaration" and Programme? of Action adopted by the Sixth
Special Session of the General Assembly the Charter of Economic Rights and
Duties of States, 197410 the United Nations Convention on Law of the Sea,

7. AALCC Secretariat Study on "Elements of a Legal instrument on Friendly and Good
Neighborly Relations Between States of Asia, Africa and the Pacific" Reprinted in
AALCC Combined Reports of the Twenty Sixth to Thirtieth Sessions (New Delhi, 1992)
p. 192
s.Resolution 3201, of May 1, 1974 Sixth Special Session
9'Resolution 3202, of May 1,1974 Sixth Special Session.
10'Resolution 3281 XXIX Session
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and several other international' instruments r~tain many ~f.the traditional
1982 s of sovereignty. The economic sovereignty ~rovlslons of these
aspect -affirmations ofthe rights and interests 10natural resources
. struments are re .
~thin the expanded definition of State's temtory.

The preliminary study prepared by the Secret.ariat. ha~ submi~ed that
. a erhaps. be necessary to delimit the scope of 1Oq~IT?'mto the Issue of
It ma:t~rritorial application of national legislation in determ10mg the pa:amet~rs
extr k fth Committ ee on this item. It had asked for consideration

fthefuturewor 0 e . f
~obe given to the question wheth~~ it sho~ld ~e a bro~d survey of quesno~~ 0

extra territorial application of muruclpallegtslanon and, in th~ pro~, exammmg

1 ti hip and limits between the public and private mternatlOnallaw onthe re a IOns .. 11
the one hand and the interplay between international law and murucl~a aw on
the other. It recalled in this regard that, at the Forty fourth SeSSIOn of the
International Law Commission, the Planning Group of the Enlarged Bureau of
the Commission had established a Working Group on the long-term 'pr~gr~e
to consider topics to be recommended to the General Assembly f~r l~cluslOn
in the programme of work ofthe Commission and that one ~fth~ topics mcl~ded
in the pre-selected lists wa~ the Extra-territorial Application of National

Legislation.

An outline on the topic Extra-territorial Application ?fNational
Legislation prepared by a Member of the Commission.had inter alia suggested
that "it appears quite clear that a study of the subject of~~ratemtonal
Application ofN ationallaws by the International Law ComrruS~lon would be
important and timely. There is an ample body of Sta~e. practice, case la:-"
national study on international treaties and a vanety of critical scholarly studies
and suggestions. Such a study could be free of any ideological overtones and
may be welcomed by States of all persuasions. Su~h a study could furt~er
complement the efforts of the Commission in the.c~~lficatlOn and p~O~~sslve
development oflaw in other areas, like Responslbll~ty of States, Liability for
Transnational Injury, Draft Code of Crimes and Establishment of an InternatIOnal
Criminal Jurisdiction". 11

11.See AlCNA/454,p71
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The Secretaiat study had proposed that in determining the scope of
the future Work on this subject, the Committee may recall that the request of
the Government of the IslamicRepublic of Iran is to carry out a comprehensive
study concerning legality of such unilateral measures' i.e. sanctions imposed"
against third Parties, "taking into consideration the position and reactions of
various governments, including the Position of its Member States." It was
proposed that in considering the future work of the Secretariat on this item
Member-States may wish to consider sharing their experiences, with the
Secretariat, on this matter.

THIRTY SIXTH SESSION OF THE AALCC

In the course of deliberations on the item at the 36th session of the
AALCC one delegate expressed the view that sanctions can only be imposed
by the Security Council after it had determined the existence of a threat to
peace, breach of peace and act of aggression' and that unilateral sanctions are
violative of the Vienna Declaration and Programme of Action of 199)12which
inter alia, recognized the right to development. It was pointed put that unilateral
sanctions are violative of the principle of non-intervention.

The view was also expressed that national laws having extra-territorial
effect had no basis in international law and that such laws, primarily aimed at
individualsor legal persons, were violative of the principle of non- intervention,
political independence and territorial sovereignty enshrined in several treaties.
Such acts it was observed are aimed at weaker developing countries.

One delegate expressed the view that extra-territorial application of
national legislation would affect international trade. Another delegate was of
the view that in a changing scenario of globalization of trade and privatization
of economies extra-territorial application of national laws would affect
interdependence.

12. The world Conference on Human Rights had reaffirmed the right to development as
established in the Declaration on the Right to Development, as a universal and inalienable
right and an integral part offundamental human rights.
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One delegate, stated that extra territorial ~pplication = n.ational
.slatation infringed the sovereign right of states, ~~lated th~ principles of

leg! . ti and affected the economic and political relations amongston-tnterven Ion . S hit' hn El borating that sanctions would disturb the North- out re a Ions, estates. a . .
called upon the AALCC states to VOIcetheir protest.

One delegate recalled the United Nations General Ass~mbly :Friendly
. D laration' and stated that although no State has the nght to mtervene

R:elatlons .ecd· tl in the internal or external Affairs of any other State and
dIrectly or In trec y . . . .' al d
every State has an inalienable right to c~oose Its political econorruc, SOCt an
cultural systems without interference In any form ~y another state, lar~e and

owerful States are using it as a weapon. He p,oInted out that a ~artlcular
~ountry had within a short span of four y~ars Imposed ~round slxty-f~ur
unilateral sanctions against thirty-five countnes. In the present era, th~ n~tIOn
of inter-dependency among states had become quite ,ob~ous and the principles
of non-intervention and non-aggression, the two principles ofthe well kn?wn
five principles of peaceful co-existence have become all t~e more ObVIOUS
and are universally accepted by all nations, big ?r small ~lch or poor, He
stated categorically that extra-territorial application of n~tIOnallaws has no
basis whatsoever, legal moral or political. It blatantly vIOla~es:he rules of
international law and the rules of civilized law and amounts to infringement of
internal affairs of other countries.

One delegate observed that the Helms-Burton Act relating to trade
with Cuba. Kennedv-D' Amato Act relating to Libya, Iran and Iraq ~re
examples of extra territorial application of national ~awin,the form of san~tlon
againstthirdparties. Even though superficiallyone rrugh:think~ these natl?nal
laws relate to actions by individuals, their object is the imposmon of sanctIOns
against States. This is so if one looks to the ~ub~tancer~the: than the form of
the Acts or national laws having extra terntonal apphcatIOn. These extra
territorial national laws are contrary to international law, they usurp the role
entrusted to the SecurityCouncil for imposing sanctions ag~instMember Sta~es.
They are unilateral, they affect the principles of sov,erelgnty, th~ soverel~~
equality of States, they go against the principle of non mterference ~ the affairI
of other States, and non-intervention. Indeed they go agaInst, se~era
instruments and declarations of the UN and other international organIZatIOns,
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This development affects not only domestic economies of developing
countries but also South-South Cooperation and relation between themselves
and the developed countries. In his opinion AALCC States should present a
unified position which could demonstrate member countries' rejection of such
national lawswhich constitutes unilateral economic and politicalsanctions against
other States.

It was pointed out that extra-territorial application of national legislation
is not entirely a new thing, but has deep roots. It is the legacy of the colonial
period. While the AALCC as a legal consultative body is not in a position to
talk about political issues, underlying the extra-territorial application of national
legislation it is however, in a position to consider the legality of such actions.
Under the United Nations Charter and international law, the Member-States
of the United Nations have the obligation to support and implement the sanction
measures taken by the Security Council against the law-breakers, in accordance
with Chapter VII of the United Nations Charter. But States do not have
obligations to observe and implement national laws of any State, with sanctions
against any third party.

The view was expressed that extraterritorial application of national
legislation and sanctions against a third party is violation of international law.
AALCC, as a legal body of Asian-African countries, could have its own legal
opinion on this issue. For this purpose, a comprehensive study concerning the
legality of such unilateral measures, be considered by the Committee. The
AALCC should keep this issue under review and could support the inclusion
of the item, Extra Territorial Application of National Laws, or Unilateral Acts
and their Legal Effects in the future programme of work of the International
Law Commission.

One delegate pointed out that the aspect of unilateral ism is slightly
different from extraterrioriality and though they appear to be identical they are
not. Extraterritoriality of nationaljurisdiction, in terms of exercisingone's criminal
jurisdiction over one's own nationals while abroad is a very ancient one,
otherwise well established, and not debatable as a negative aspect oflaw. He
advised caution against hastening to conclude that unilateral acts, which are
different from extraterritoriality, on the basis on which we are working. Ifwe
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. .al .urisdiction issues, there is good room to
want to deal with extra-ternton J. n But unilateral acts essentially are
deal with it technically and.p~?feSsl~::s~~tiallY pertain to a different field ?f
pertaining to state resp?nslb1hty ~nmeans that a country pronounces cert~m
study altogethe~. A unilat~rhal~c body endorsing it,without anybody havmg
commitments unilaterally,Wit ?u .any
to agree with it or disagree With it. .

of action to be followed by the ~~C, rt
As to the future course I' ofthe topic of extraterritonality, an

was pointed out that d~e to the::r o:~ 0 this end, itwas felt that organizing
overall study ofthe sU~Jectv.:as , . al period would be very useful.
one or two seminars in the mter -seSS10n

• . 'M 1997 the AALCC inter alia
At its 3601 Session held m Te~ran 1dn, aYI'lcationsof "Extra Territorial

, nifi compleXity an unp , drecognized the sig ,cance, 'I' . Sanctions Imposed Against Thi~
Application of NatlOnal Legis at,lOn . it r and study developments m
parties". It requested the secretarl,tat ~omOfNlliaOt1'onalLemslation: Sanctions

it 'al App 1catlOn0 0° hregard to the Extratern on , d M mber States to share suc
Imposed Against Third Part1es a~d ~~tg~ethe ~ork of the Secretariat. The
information and materials th~t may aC1-neral to convene a seminar or meeting
AALCC also requested theS~~~~i: in-depth discussion, to invite a cross
of experts and, to ~nsure a sc T:e AALCC further requested the Sec:etary
section of profess10nals thereto, t' g of experts on the subject at

rt fthe semmar or mee mGeneral to table a repo 0 , . d d 'ded to inscribe the item "Extra-
the next sessio,n o~the co~t~e~ ~ 1 ti~~: Sanction Imposed Against Third
territorial Applicat10nof Nat10nhi gis a th Session of the Committee.
Parties" on the agenda of the T rty-seven

h Secretariat ofthe AALCC proposed in
Pursuant to that mandate t ef h I I 'Republic ofIran to convene
, ' h h G vernment 0 t e s armc , ' d

collaborat1on ':It t, eo, n Janu 1998 .A group of experts was invite
a two day Sermnar in Tehran 1 arys fthe AALCC to present papers
from both Member and Non-member tates 0
thereat.

OBSERVATIONS AND COMMENTS

The application of unilateral measures is at variance with numero~~ 5



international instruments includin~ntemational Law concer~ing Frie;d:h~ ~eclaration on the Principles of
tates" and the Charter ofEconomic Ri y e ations ~nd Cooperation among

of the use or resort to counte gh~s~d Dunes of'States". The legality
di rmeasures IS link d I Iispute settlement procedures and .d e c ose y to the recourse to
work of the International Law C ~n~1 ered as a core issue in the current
had taken the view that count ommission on State Responsibility. The ILC

f
ermeasure cannot b tak .

o. all available dispute settlement r d e en pn~rto the exhaustion
circumstances. p oce ures, except in certain specific

. The topic "Extra Territorial A licati .Sanctions Impose Against Thi d P . ~~ ication of National Legislation'
. If ames clear! .
inter-state relationsi.e. politi I al . Y covers abroad spectrum of

.. uCO eg ,econorruc a d tr dactions, particularly those with ext t . . U1 a e. The use of unilateral
th develoni . Mra emtonal effect .e eveloping countries in ca . scan impedethe efforts of
. d at sustai rrymg out trade and m .aime at sustained economic growth I acro economic reforms

that the use of such unilateral t d . t can need hardly be over emphasized
trading system. ra e measures poses a threat to the multilateral

To delimit the scope of the . .. .
application of national Iezislati mq~dlryI~to the Issue of extraterritorial

• I:Y on consl eration reoui .question whether it should be b d requires to be given to the

Ii
. a roa survey of the .app cation of municipallegislati d . question of extra territorial

d 1
. . uon an mthe process . .an muts between public and . t . exarrurungthe relationship

the inter play between interna~:~:l ~mternation~ ~awon the one hand and
w~uld be gainful to carry out a com r:w an~ municipal law on the other. It
uml~teral measures (i.e. sanctions i~ henslve.surve~ of the legality of such
consideration the positions and . posed agamst third parties) "taking into

. reactions of .econorrucgroupings. vanous governments" and regional

13.GAResolution2625(XXV)
14·G.A.Resolution3281 (YXIX)Article32 fthof States, adopted by the General A 0 e Charter of Economic Rights and Duties
encourage the use of economic p sl~eti~bllY,also stipulates that no State may use or

th ' , 0 1 ca or any oth 'ano er State, in order to obtain from it th b . .er ~e of measures to coerce376 e su ordination of Its sovereign right.

In 1996, two legislations by the United States Congress, extended
the jurisdiction ofthat State beyond its territory, by imposing sanctions against
third States that invest in, or enter into business with Iran, Libya and Cuba.
First, In March 1996, the Cuban Liberty and Democratic Solidarity Act of
1996 (generallyknown by the names of its principalco-sponsors as the Helms-
Burton ActY6was signed by the United States President. The Act inter alia
codifies the existing economic sanctions previously imposed against Cuba

pursuant to executive orders.
15.It was also proposed that the AALCC should keep this issue under review and could
support the inclusion of the item, Extra Territorial Applioation of National Laws, or
Unilateral Acts and their Legal Effects in the future program of work ofthe Intemational
Law Commission. See the statement of the Delegate ofthe People's RepubliC of China
made during the Fourth Plenary Meeting in the Verbatim Record o/Discussions of the
ThirtySixthSessiono!theAsianAfricanLegal Consultativecommittee,TehnlD,IslaInic
Republic Of Iran, May 1997.16.For the full text of the Cuban Liberty and Democratic Solidarity (LIBERTAD ) Act see

3S International Legal Materials (1996) p.397

It is recalled that a view had been expressed at the 36
th

session of the
AALCC that the extraterritorial application of national legislation and sanctions
against a third party is a violation ofintemationallaw and that the AALCC as
a legal body of Asian-African countries, could have its own legal opinion on
this issue. For this purpose, it was suggested that a comprehensive study
cott

ceming
the legality of such unilateral measures may be considered by the

Committee.IS

The view was also expressed that an examination of the item by the
committee should be purely technically, based on legal analysis, and should
not , to the extent possible, step into the political arena. The United Nations,
the non-aligned forum and other fora could delve into the political dimension
ofthe matter and the AALCC should not duplicate their work The work of
the AALCC it was emphasized required a different type of perspective to
dealwith this issue and that is the reason that the seminar of a group of experts
from Member and non-Member States ofthe AALCC had been convened.

THE IRAN AND LffiYA SANCTIONS ACT OF 1996: AN

OVERVIEW
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