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Application Of National Legislation : Sanctions Imposed Against Third Parties”,
in particular the suggestions advanced at the seminar and the subsequent
decision of the Committee at its Session in New Delhi , in his report to the

General Assembly.

The Secretary General said that subject to the availability of funds
the AALCC Secretariat will strive in the course of the year to publish the

proceedings of the Seminar together with the text of the papers presented and
the presentations made thereat >

Thirty-Seventh Session : Discussion

The Assistant Secretary General Mr. Asghar Dastmalchi introduced
the topic “ Extra-Territorial Application of National Legislation : Sanctions
Imposed Against Third Parties”. While introducing the Secretariat brief on the
subject he stated that the item was first placed on the work programme of the
AALCC following a reference made by the Government of the Islamic Republic
of Iran. The Explanatory Memorandum accompanying the reference had
requested the Secretariat to carry out a comperhensive study concerning the
legality of unilateral measures, taking into account the positions and reactions

of various governments including the position of its member states. A
preliminary study prepared by the Secretariat was there after considered at
the 36" Session of the AALCC held in Tehran in May 1997.

The Secretariat study apart from referring to some more recent
instances such as the United States: Cuban Liberty and Democratic Solidarity
(LIBERTAD) Act, and the United States Iran and Libya Sanctions Act, 1996
had made an endeavour to provide an overview of the limits imposed by
international law on the Extra-territorial Application of National Law; and the
reaction of the international community to such actions. The brief of documents
inter alia recounted various ways in which the international community had

expressed its concern about the promulgation and application of laws and
regulations whose extra-territorial application effects affect the sovereignty of

*The detailed Report of the seminar is under process of printing,
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documents.The discussion at the Seminar revolved largely around the
presentations made by a group of experts drawn from both Member and non-
member States of the AALCC. The Seminar took note ofthe research paper
sent in by the former Secretary General of the AALCC, Professor Frank X.
Njenga (Kenya), who was unable to attend the Seminar. Althougha Repporteur
was appointed , the debate in their course of the seminar was no formal in

nature wherein all the participants spoke in their individual capacities and, no
formal conclusions or resolutions were adopted.

The discussions at the Seminar revolved round a broad spectrum of
politico-legal issues and focussed on a broad range of legal and policy aspects
of the subject mainly in relation to two US enactments, namely the Cuban
Liberty and Democratic Solidarity (LIBERTAD) Act, 1996 (commonly
referred to as the Helms-Btirton Act), and the United States Iran and Libya
Sanctions Act 1996, (generally referred to as the Kennedy D’ Amato Act)
The Background Note prepared by the Secretariat for that seminar included
an overview of the United States: Iran and Libya Sanctions Act of 1996.
Although references were also made to some of the earlier US laws such, as

the anti-trust legislation, the Regulations concerning Trade with USSR, 1982,
and the National Defence Authorisation Act, 1991 The legality of the two
1996 US enactments was examined in terms of their conformity with the
peremptory norms of international law; the law relating to counter-measures;
the law relating to international sanctions ; principles of international trade law;
the law of liability of States for injurious consequences of acts not prohibited
by international law; impact of unilateral sanctions on the basic human rights of
the people of the target state; and issues of conflicts of laws such as non-

recognition, forum non-convenience and other aspects of extraterritorial
enforcement of national laws.

The deliberations had also touched on a range of State responses to
counter the possible impact of the US legislation in particular and the unilateral
imposition of sanctions through extra territorial application domestic legislation
in general. References were made to the response of the Inter-American
juridical Committee and the European Union and the measures discussed
included ‘blocking’ legislation, statutes with ‘claw-back’ provisions and laws
providing for compensation claims, at the national level. At the international
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counter measures, and the relationship between them and sanctions. The view
was also expressed that the relationship between counter measures and other
peremptory norms of international law such as non-intervention and peaceful
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settlement of international disputes needed to be further examined.

The report of the Seminar was expected, Mr. Dastmalchi stated, to
furnish an input not only in the consideration of the subject and the Committee‘s
future work thereon, but also tn the crystallisation of the opinion of the Asian
Affican Legal Consultative Committee on the subject. The Committee at its
37th Session after consideration of this Report of the Seminar held in Tehran,
the Islamic Republic of Iran, may direct the AALCC about future work of the

Secreteriat on the subject.

The Delegate of China expressed the view that the topic was a complex
one with legal, political and technical implications. Dwelling on the effects of
globalization, he felt States not only apply measures against third States but
also for their nationals, companies and trading and entities of such third States,
which amounted to indirect sanctions. Furthermore, these coercive measures
took the form of restrictions on trade practices and investments, which in turn
have global ramifications. Recalling various international legal instruments and
arrangements for facilitating free trade, he was of the view that sanctions would
impede relations between states. The settlement of disputes, in his government’s
view should be in accordance with the principles of mutual respect for upholding
sovereignty of States and non-interference in each others internal affairs.

The Delegate of the Islamic Republic of Iran expressed the view that
extraterritorial application of national legislation in the form of economic
sanctions had become an instrument of foreign policy of some powerful States.
He added that the Helms-Burton Act and the Kennedy D’ Amato Act which
apply coercive sanction against Cuba, Libya and Iran respectively, had no
basis in international law. These unilateral acts with extra-territorial effects,
disrupt peaceful trade relations amongst States and have been denounced by
States and regional organizations, like the European Community. He recalled
the Seminar in Tehran on the topic, which had revealed a general agreement
amongst States that unilateral imposition of economic sanctions undermined
accepted norms of international law. Concluding his statement, he supported
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the proposals of the Tehran seminar and called upon the AALCC and other
international fora such as the ILC to attempt a formulation of principle and
norms on this important issue.

The Delegate of Japan expressed the view that the topic of
extraterritorial application of national legislation , should be dealt on a more
general and broader basis without confining only to the two US Acts of Helms-
Burton and Kennedy-D’ Amato. Furthermore, he expressed the view that
although this topic has linkages with other topics of intentional law such as
countermeasures, State responsibility and dispute settlement mechanism the
AALCC should focus upon finding and establishing a principle on the exercise
of prescriptive jurisdiction. The AALCC, she asserted, could make a significant
contribution by studying the legal effects and not ‘political effects’ of this,
topic.

The Delegate of Sudan recalled that the Tehran Seminar
had reached consensus that unilateral imposition of sanctions, through extra
territorial application of national legislation, violated norms of customary
international law. Furthermore, condemning the Helms-Burton and Kennedy
D’ Amato Acts of US Government, he was of the view that a similar sanction
was imposed on Sudan on 4 November 1997. The Executive Order, which
imposed this sanction, had frozen all assets and property of Sudanese and
also blocked import of Sudanese goods in USA and exports from Sudan. He
was of the firm view that the AALCC should study the topic of Extraterritorial
application of national legislation as a sub-item entitled “Executive Orders
Imposing Unilateral Economic Sanction on Targeted States”.

The Delegate of India expressed the view that the subject was of
topical importance involving economic, legal and political implications. Recalling
the Seminar on the topic held in Tehran in January 1997, he felt that
extraterritorial effects could be dealt at two levels. Firstly, judgements of
municipal national courts and secondly, the evolution of unilateral acts which
could include doctrinal aspects deduced from judgements of ICJ, General
Assembly resolutions and state practice. In the latter context, he mentioned
the judgement of ICJ in the AngloNorwegian Fisheries Case, which had dealt
with the validity/invalidity of unilateral measures. Expressing his personal
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