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two day Seminar in Tehran in January 1998,
w

: i cademics and distinguished
i AALCC viz. Bangladiesh,
international laWYelrS a, India, Indonesia, Islamic Republic of Iran, JapanT
R CyprS, GS]'aI;rz; Leon;} Sudan, Syria, Thailand, Turkey and Ye_nlen,
. Paklsmn,slet S viz ’Australia, Canada Cubg, Fra.nce, Gunlma.-
and 8 observer. taasd Uni;t ed Kingdom actively partic_lpated inthe Se;rrgn;x
Kyrgyzstalz,a Meél:seral’ Mr. Tang Chengwaﬂ’ and Director Mr. K.J.S.R.
Ezzossrcrr:pr?slemed the Secretariat at the Seminar,

I i Depu
The objective of the Seminar, chalrec} by D-r. Mé Ezacd} (i?:lrfr‘,n il:m Ogt k‘z
I Affairs o >
i inister for Legal and Intemathna £k
Fcl)relign}i\:g:;lii of lran?md the then President of the AALCC, was to pr
c . N
?f:: and frank exchange of views on the subject

Zarif observed inter a/ia. that
v i“aU%IUEi[ ?1? ii:ia]t?(r)nls\i/ll fg?zi\;iel:ns, required. collective decmsz
alth(?u8h b psisr ’ssible even collective implementatlop yet there V‘vaeS
mak“}g e y some powerful States to, insist on gnllaFera! meas?rrrﬁ
| el aI:(r):t&erritoﬁal application of national legislation in thef c;m ;
e t'hat o 5 s imposed against third parties was of the ex'treme licc) »
0f609110“UC SanCtl('ms and that this becomes an instrument of forelgﬁ (pi)o Oz/md
Ofumlateral'measme da. This practice he emphasized had not evol\feblgf iz
ey natlom'lll fig récess and could not create a legal norm or ob 1sj[_)a e
? Consenlizrssb(?fl t(kilgli%lfemational community. He degclribe((ji lt:gei ;l:l'f[cie:eaagts "
S i inistrative, Judicial an _
o eXtra:‘terhl:[t(l)lr:Joerii;tik?efz((:itrrilrllncllsjéztil:):is compatible with universally
states as “w

: TR,
accepted norms of international la
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Dispute Settlement. He concluded by observing
community of states to the sanctions imposed ag
taken various forms of protection and countera
of “blocking “statutes and “claw back” provisi

that the response of the
ainst third parties had,hlitherto

The Background Note on the “Extra-territorial Application of National
Legislation : Sanctions Imposed Against Third Parties “ prepared by the
Secretariat for the seminar has been givenin this chapter as Secretariat Study.
At the request of the participants, the Preliminary Study prepared by the

Secretariat for the 36" Session of the AALCC held in Tehran, in May 1997
was also circulated as a Seminar Document

Welcoming the participants from among both Member and Nop-
Member States of the AALCCtothe seminar, the Secretary General expressed
his appreciation to the Special Experts, for the working papers/presentations

legislation could be a major obstacle in the implementation of the
provisions of the Charter of the United Nations and several other international
Instruments and is not conducive to the promotion of the primacy ofthe ryle of
law in international relations. He emphasized that the extra-territorial application
of national legislation while necessary in some instances (such as the
performance of consular functions or the contro| ofllicit drug trafficking) could
,inan increasingly interdependent world , affect developing and developed
countries alike. He stated that the impact of such measures was however, far
greater on the developing countries than it was on the developed States becayse
they could not always “Claw Back ” Referring to the consent of States as the

basis of obligtions in international law he observed that “consent, if not

consensus, remained and would remaip the basis of obligation to observe the

principles and norms of international law and that the enforcement of national

legislation might be acceptable only in a small number of instances where the

interest of the international community as a whole was sub-served. He pointed
out that the Nineteenth Special Session of the General Assembly had
emphasized that “international cooperation was needed and unilateralism
should be avoided” In order to accelerate €conomic growth, poverty eradication
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e i i yi i ntries.
d environmental protection, particularly in developing cou
an

Introducing the Background Note the Secretary General ‘stated,

o hi rsothat the AALCC had rightly taken the stanf:e.that it was a
e Oth?rt niv’hich the Committee could formulate an opinion to take'a
il R s 11in opposing such unilateral measures as may affect t.hel'r
P pOSltIOls and the riglit to economic and social development. While it
P Sys‘[f)mtoo early to gauge the over all effect and Fhe long term
e ‘per'haps g fl e extraterritorial application of national legislation there cou!d
ramlﬂC&thf_lS : hlt such measures could atfect the process of de;velopmgnt in
1 qen}’mg E\f ican region. The emphasis on the Asian African region, it
e AS‘M_‘ ar(li sn merelyato underscore the fact that the mempershlp ofthe
B Cle'lrtlﬁes gni these two continents and was not intended to dilute or detract
gggﬁliﬁi‘e&ts of such measures in other regions of the world.

Inviting attention to the legality of unilatera! impos;nohn Si ;Znuc:i?ar}[:r?l
icular against third parties the question was raised w .e‘; e .
8 i f'sanctions tenable? And if so, on what basis" _Botht e exi
lm9051_t10“ it n of national legislation as well as the imposition of s.a.nctlons‘
temto“ﬁ_l apphcatlc? uite apart from being violative of several provisions of
B ba'd E ]a‘:i/o?lrzil 'ucllstmments, neither could be considered as' being condum;e
‘zl)i?l};lgsgﬁshment and promotion of good neighborly relations between the
members of the international community.

It is somewhat difficult to reconcile the. extra—‘.[erri;ozaltapgz‘lgeti;[c;rsl ?(f
national legislation and the imposition of sanctions \\.’lth the Lé y oAl
i he various spheres of international relations in or fer -
f:oopilrtzilgr:lzlirllpt)eace and security, and to promote mutually bqneﬁ.cnal cog;z)errz o
lsrl;[ce;:l and economic progress apd thle g.e?iirsrll\;/neéft‘z;;e iI(l)]tp r::‘;;ic;r;s(.)f:sancﬁons
eXtra'te”‘itOﬁ;ﬂ aggilCégi?ogtz{erlsa:f?i‘rﬁis;om direct or indir§ct recourse{o
;?)Eg(:::lnes)r:(:ilic o}r/ any other type of coercion aimed at impeding the exercise

of sovereign rights by other States

i ionon the
Several international instruments adopted since the Declaratior



Declaration and Programme of Action adopted by
Human Rights in 1993 had inter alia reaffirmed the *
a universal and inalienable human right and an int
human rights. It had called upon states to cooperate

the World Conference on
right to development .. as
egral part of fundamenta]

in this regard that “international cooperation is needed and unilateralism should
be avoided.” ( Emphasis added).

The discussion during the substantive sessions of the Seminar revolved

James Crawford (Australia); Professor (Ms.) Brigitte Stern (France) ; Mr.
Anthony Forson (Ghana) Professor V. S Mani (India): Dr. A.A Kadkhodaee
(Islamic Republic of Iran )Professor Mohsen M .Sadeghi (Islamic Repulic of

research paper sent in by the former Secretary General of the AALCC,
Professor Frank X Njenga (Kenya), who was unable to attend the Seminar.
Although Professor V' S. Manj Was appointed the Rapporteur of the Seminar
the debate in the course of the seminar was informal in nature wherein all the

participants spoke in their individual capacities and no formal conclusions or
resolutions were adopted.

prescriptive and enforcement jurisdiction . The argument that the legal effects
of the sanctions imposed, under the Helms-Burton Act and the D’ Amato

Kennedy Act, are frontier measures which do not extend beyond the US
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border was not tenable For in essence the C_on.du.ct bung rle;(__zuia,tslci rl;g(::,; :[?1?
Acts occurs outside and such prescn'pti\-'eJunsd_lgnon 1S c ear _yf r C‘(émismu
Neither Act could rely on any of the t;ad?;c:lr;?iltf;s:ssm’z pe}sona]it{
extrater_thOFI:.‘;ang“lS:‘ﬁ;g:;i‘;ﬁii t;llcl)set(}:t‘:l:ﬁ'ects doctrine. Referring tov
pmticetrl:’aeili[;lg II]GZSL;FGS it was péinted out that some States had taken steps
f:vl:;rds countering the extraterritorial effects of the law.

Professor Brigitte Stern in the presentation of her paper “Can ;het:
United States set Rules For The World“stated the.lt th((aj Helr?s-tBu1't<z)r11it.ic(;ﬂ
I ic sanctions in order to foster a p
secondary boycott , using economi norder tofost
“s::ltive A ?condaxy boycott is based on extra-territorial jurisdiction contrat:_\
?ojinternétional law. It was pointed out that the}JS enac.tmelnt can no;it e
justified in law or ethics and shatters the bases of international commu yi
JShe raised the question as to why should other countries respect 11}11tematlona
| I t that the common
1 d example? 1t was pointed ou :
law if one State sets suchaba : :
will of States rather than the unilateral act of a State has hitherto been the basi

of international law.

Professor V. S. Mani in the presentation of his working E\ager entlttl_i(;
; d t) 0 . 0 . 3 ec l
i i -territonality of Domestic Laws : A Persp
“Unilateral Sanctions and Extra-terri \ . e S
i ' ‘2 ed that a sovereign State’s comp
of Public International Law™ observ 1ata s O e
g i 1ved from its authority of doma
ke laws and entorce them is derive . : :
;rlnsarecognized by international law. It was pointed out that where ‘the m;[]ertr;]a:rotrll]aé
i . (49 e
idi is at issue, the relevant question is “w :
validity of an act of a Stateisa b . R
i i i / Organ or agency constitutes a v
impugned act is attributable to any org gency : : oA
int‘err;gational law.” A national legislature, he pointed OLX, 1_s not lglcapi;i:;tion
10lati izing violation of international law. A piece of leg i
olating or authorizing violation o ternati - A
:claeks togprovide alegal framework for institutional action by State authonf'g::l :
He then went on to examine the international legality of em‘“orc.e;nen(ti cihree
two 1996 United States enactments and stgted that_ they v1c; ;at.e(ii) -
peremptory norms of international law viz. (1) sove}r}elli;n Iqul:réli IB}:jrton s
I ion, iii) fi ‘trade. In addition both the Helms :
Intervention; and (ii1) freedom of'tra : ; ot
and the D’ Amato -Kennedy Act violated the law relating to peaceti

countermeasures,



Professor Mohsen Sadeghi in his presentation “Liability for
Extraterritorial Application for Economically Harmful Legislation” in addressing
the question whether a State was liable , under general international law, for
the injurious consequences of the measures that it adopts against another State,
expressed the view that a State engaged in harmful economic activities against
another State was liable to that State and/or its nationals for any damages
inflicted upon them resulting from those activities. Such liability, in his view ,
arises out of that State’s breach of its international obligation vis a vis both the
affected State and its nationals, as well as the third States whose trade with
the affected State has been restrained. He emphasized that transnational
economic activities of a harmful nature were violative of the acquired rights of
both the affected State and its nationals . Such activities also impinge upon the
sovereign rights of third States, affect basic human rights and run counter to

the “multipolarized institutionalization embedded in the Charter of the United
Nations.”

Dr. A A. Kadkhodaee in his paperLegal Aspects of USA Sanctions
on Foreign Companies : Violation of the Conventional Obligations” pointed
out that while trade and economic related international organizations - such as
the WTO and its forerunner the GATT - required their member States to
ensure that all necessary steps were adopted in order to give effect to the rules
established by the provisions of their constituent instruments, unilateral economic
and trade embargoes continue to be the most common infringements of trade
obligations, even though it has been established that economic sanctions should
not be used in order to dictate political aims or cause economic changes in the
target countries. It was pointed out that ‘unlateral imposition of economic
sanctions were incompatible with the GATT/WTO provisions relating to the
liberalization of trade in goods and services. It was argued that the Helms-
Burton Act and the D’ Amato-Kennedy Act infringe such GATT provisions as
Articles I, 11, III, V, XTI and XXII. Inthe context of the MFN Clause it was
pointed out that “ any embargo not mentioned in the field of General Exceptions
set forth in GATT/WTO will be regarded as the infringement of its rules and
provisions and consequently distorting freedom of trade.”

Mr. Anthony Forson in his presentation “Extra-territorial Jurisdiction
of National Legislation : Sanctions Imposed Against Third Parties” turnished
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erview of extraterritorial application of national leg?slation gn.d the
R ential exercise of ‘jurisdiction by municipal courts in both cn’nl apd
cqnsffqli ases.As regards the latter i..e the assumption of extraterritorial
f:n?n(ljr'lat':):rl in c.riminal cases he drew attention to crimes against civil aviation.
i I?nled out that the topic of extra-territorial jurisdictionis on of inter-play
I(—)Ireir}?t(:eraction between Public International Law and Private International Law.

The former Secretary General of the AALCC, Professor‘Frank Xavier
Njenga, in his paper emphasized that jurisdiction was an attribute of st?zz
sovereignty and inter alia examined the ba_s.es on whlch a Statfe m'a?/ g)((gir)cthe
Jurisdiction viz. (i) the territorial prin(nplfe; (it) the na‘tlo.nahjty princip }f (i) t
protective o security principle; (iv) the umvc?rsahty pnngple, anq | v)lt1 & P?S:'We
principle. He pointed out that extra—tem'tpnal application of nationa 1eg;sf ation
contravened such principles of international law as 'Fhe (i) principle 0 E;)I.‘l-
intervention; (ii) principle prohibiting the use c?f coercive measures or j[o o ﬁn
economic objectives; (iit) act of state doctrine; and (iv) extra-territoriaiity

principle.

Mr. David S. Seliers in his prefatory remarks. obsewgd that the “rpam
aim of the AALCC is, of course , tO consider the legal issues ralsed_by §a1r1cit}£0nts
and in particular sanctions which are purported to have extra-temtk(l)rlz;L ?C
It is right that the legal aspects of these issues be acidressed, byt 1e em.s ‘
and in due course the ILC.” In his presentation of Ifecent.Deve (})lpm air.l
The Kennedy -D’ Amato and the Helms Burton Af:ts he sgld that t rcz:] rCI:ion
objections apply to both the Acts. These mc?udc?d _(1) the objectlgn to‘sand i
in general; (ii) an obj ection to the extraterritoriality ofthe sangtloqs , s
an objection that the sanctions violate the US fr‘ee trade obligation i
NAFTA. GATT And WTO. As regards the first it was stated that sani) 1 :
in gener’al are unfocussed and do not really work bgcause therzicant (;3 r} .

nexus between the sanction and the alleged acts.at which they are direc e .1'1c

his view the European Union opposes sanctions in general essentlallz on tli):))n tz)'
and self-interest grounds rather than on legal groun@s. Asto the objec .

the extra territorial nature of sanctions the quéstlor} was raised as 1tco . Zfl
should a State be permitted to sanction economic activities bet}\:/e;en c:)rf t%l :
companies and third States which are perfectly legal under the i\'):; i
places where the investors are situated, and which have no connecli a



the sanctioning State. The European Union it was said is ready to recognize
sanctions imposed by the international community pursuant to Security Council

Resolution which necessarily affect other States but not unilateral acts which
affect third States.

From the foregoing account it would have been discerned that the
discussions at the Seminar revolved around a broad srectrum of politico-legal
issues . The Rapporteur, Professor V.S. Mani, in his report® said that the
deliberations focussed on a broad range of legal and policy aspects of the
subject mainly in relation to two US enactments, namely the Cuban Liberty
and Domocratic Solidarity (LIBERTAD) Act, 1996 (commonly referred to
as the Helms-Burton Act), and the Iran and Libya Sanctions Act 1996
(generally referred to as the Kennedy D’ Amato Act) although references were
also made to some of the earlier US laws such as the anti-trust legislation, the
US Regulations concerning Trade with USSR, 1982, and the National Defence
Authorization Act, 1991 (i.e. the Missile Technology Control Regime ( MTCR
Law). The legality of the two 1996 US enactments was examined in terms of
their conformity with the peremptory norms of international law; the law relating
to countermeasures; the law relating to international sanctions ; principles of
international trade law; the law of liability of States for injurious consequences
of acts not prohibited by international law; impact of unilateral sanctions on
the basic human rights of the people of the target state; and issues of conflicts

of laws such as non-recognition, forum nonconvenience and other aspects
of extra-territorial enforcement of national laws.

The deliberations touched on a range of State responses to counter
the possible impact of the US legislation in particular and the unilateral imposition
of sanctions through extra territorial application domestic legislation in general.
In this regard references were made of the response of the Inter-American
Juridical Committee and the European Union. The measures discussed
encompassed ‘blocking’ legislation, statutes with ‘claw -back’ provisions and
laws providing for compensation claims, at the national level. At the intemational
level the responses noted included diplomatic protests negotiations for
settlement of disputes, use of WTO avenues and measures to influence drafting
of legislation in order to prevent its adverse extra territorial impact.

% For the full text of the Report of the Rapporteur see Annex in this Chapter
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The deliberations revealed a general agreement that t.he Yallldlt);icc);‘ Egz
| imposition of economic sanctions through extra territoria gp?.i A
al legislation must be tested against the occepted normsand prncip
discussed included those of sovetelgnty

ttorial integrity, sovereign equality, non-intervention, self—detemnnatl/c;n;
e dom of trade. It was generally agreed that the Helms-Burton Ac
o d D’Arrtato Act in many respects contravened these basic
e tl;C ?heen gz,hzto development and the permanent sovereignty over natural
norms.

resources were specifically mentioned.

fnation s
gf 'mternational law. The principles

While discussing the law relating to counter measures, it wlas ggr;)era:léz

ed that the rules of prohibited counter measures as formu a"gl i }rln e

International Law Commission in i';s drai;[ axt1<:1;esrorrr11 S;:frl;e;iogzrteg{to g
1 ine the legality of counte .

2;;255153 tth(; gzt[far—r?;?storial asplicztion of thetwo aforetnentioned nnpugnedf

statutes. Theserules include the prohibition of injur}f to third statfs - tlrtlee :;fr:s

proportionality - and the rules relatlrtg to prohibited cou.rtl) . ;e: e
incorporated in Article 13 of the draft articles on State Responsibiiity

by the International Law Commission.

agre

While considering the issue of countermeasures, it was errtt}zilta51izzi
that the presiding peremptory norm must be the peaceful settlement 0 1sgsuand
The discussion also highlighted the inter play between counter measure -
non-intervention, and between counter measures and unilateral impositio

economic sanctions.

There was general agreement that counter measures coul(tt rlllot t;}elii
facade for unilateral imposition of sanctions in respect of matters th;t e c\l?ons’
the purview of Chapter VII of the Charter of ttte Umted Nations or the (sia:lhat o
competence of other international organizations. I_t was argue N
differences between counter measures and sanctions of the natu
international sanctions should be recognized.

, : :
The discussion in the seminar also revealed a divergence of v1ew(si ;)
three main issues viz. (i) whether the subject should be confined to secondary

R —




