or confessions from him or from a third person, punishing him for an
act which he or a third person has committed or is suspected of commiting,
intimidating or exerting pressure on a third person, or for any other reason
grounded in some form of discrimination”. This text does not include pain
or suffering resulting solely from lawful punishment inherent in or caused
by such punishment,

reduction to slavery;

persecution;

deportation or forcible transfer of population;

all other inhumane acts’.

In this new text, the Special Rapporteur preferred to use the title “Crimes
against humanity” rather than the title adopted on first reading, which was
“Systematic or mass violations of human rights.”

D. Exceptionally Serious War CrimeS

The crime which was termed as “exceptionally serious war crimes”
received unanimous and express reservations from the Member States. These
reservations were concerning the establishment of an exact dividing line
between the “grave breaches” defined in the Geneva Convention and
Additional Protocol I and the “exceptionally grave breaches” stipulated in
the draft adopted on first reading. Finding these reservations valid, the
Special Rapporteur proposed the following new text which is entitled “War
Crimes” (the draft article adopted on first reading in Article 22 had referred
to it -as “Exceptionally serious war crimes”).

“For the purposes of this Code, a war crime means:
1. Grave breaches of the Geneva Conventions of 1949, namely
(a) Wilful killing;
(b) Torture or inhuman treatment, including biological experiments;
(c) Wilfully causing great suffering or serious injury to body or
health;
(d) Extensive destruction and appropriation of property, not

justified by military necessity and carried out unlawfully and
wantonly;

(¢) Compelling a prisoner of war or a civilian to serve in the
forces of a hostile power;

(f) Wilfully depriving a prisioner of war or a civilian of the rights
of fair and regular trial;

(g) Unlawful deportation or transfer or unlawful confinement of
a civilian;

(h) Taking civilians as hostages.
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ich i t are
2. Violations of the laws or customs of war, which include, bu

B s ons calculated
(a) Employment of poisonous weapons or other weap
to cause unnecessary suffering; .
(b) Wanton destruction of cities, towps or villages, or devastation
not justified by military necessity;
(c) Attack, or bombardment, by what.ev.er means, of undefended
towns, villages, dwellings or buildings; .
(d) Seizure of, destruction of or wilful damage done to institutions

dedicated to religion, charity and education, the arte and.
sciences, historic monuments and works of art and science;

(¢) Plunder of public or private property.

E. International Terrorism

The Special Rapporteur sought to take inte account the crmclirjn of
most Member States that the notion of international terroilsm shm:j n(t)h
imi tatives of a State. He also agreed wi
be limited to agents or represen . : '
the view of the Member States that the terrorism could al.so.be cc;rﬁr;zgei
by individuals acting on behalf of private groups or assomatiogs.f o) gO :
ifficulties i i nsensus on a general dell
there were difficulties 1n reaching co ! . o i T
i it w t altogether impossible. Const g .
terrorism, he noted that it was no . o
he proposed that the draft adopted on first reading should be amen

in the following way:

«y  The following shall constitute an'act_ of intema.tional terrorlsir::

undertaking, organizing, ordering, facilitating, ﬁnane:ng: einei)u::foqgs

or tolerating acts of violence against another State dlrec‘ef: a gr (fe.aI

or property and of such a nature as to create a state of terr i

or dread) in the minds of public figures, groups ‘of personts i

general public in order to con}pel the ,?foresaxd State to g

advantages or to act in a specific way. |

In paragraph (1), the Special Rapporteur 1ne1ud<31d :}ngivgilll;llsg 1:;
perpetrators of international terrorism, whether actxr}gde 0(;1 B ]
to private groups of associations. It provxdee: An 1n11v1 um,its e v
agent or a representative of a State, or as an mdlyldua v comh Sy
the commission of any of the acts enumerated in paragraph = ...t
is mentioned above).

F. Traffic in Narcotic Drugs

i i icle 2 ic 1 tic drugs was justified
The inclusion of article 25 on traffic in narco :
by the Special Rapporteur on the ground that the powerful drug trafficking
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In this regard, he noted the observation of Swiss Government which stated:
“After all, such traffic can be regarded as a common crime, motivated
mainly by greed. Such an approach, however, disregards an evolution which
has revealed even closer links between international drug trafficking and
local or international terrorism....Apart from the harmful effects it has on
heaith and well-being, international drug trafficking has a destablizing effect
on some countries and is therefore an impediment to harmonious international
relations.”

Accordingly, the Special Rapporteur proposed a new text simplifying
the one adopted on first reading. It described the acts which constituted
“Illicit traffic in narcotic drugs”. These were : “undertaking, organizing,
facilitating, financing or encouraging any production, manufacture, extraction,
preparation, offering for sale, distribution, and delivery on any terms
whatsoever, brokerage, dispatch, dispatch in transit, transport, importation,
or exportation of any narcotic drug or any psychotropic substance contrary
to internal or international law”. Paragraph (3) provided. “For the purposes
of paragraph 2, facilitating or encouraging illicit traffic in narcotic drugs
includes the acquisition, holding, conversion or transfer of property by an
individual who knows such property is derived from the crime described
in this article in order to conceal or disguise the illicit origin of the property”.

Deliberations in the Commission

The Special Rapporteur’s thirteenth report was appreciated by a number
of members of the ILC for its political wisdom, realism and pragmatism
in taking into account the views of Governments in an effort to ensure
the widest possible acceptance of the draft Code. Some members, however,
felt that the reduction of crimes as defined in the Draft Code by the Special
Rapporteur were too drastic and it relied too heavily on the views expressed
by a limited number of Governments. However, some members favoured
the minimalist approach adopted by the Special Rapporteur to ensure a
meaningful Code strictly confined to the most serious crimes that posed
a serious and immediate threat to the peace and security of the whole
of mankind, as recognized by the international community; to give priority
to the crimes whose prosecution was provided for by well-established rules
of international law and, customary rules whose application would not depend
on the form of the future instrument; to exclude crimes on which there
was insufficient existing practice or which were mainly of historical
significance. However, other members favoured a maximalist approach to
provide a comprehensive code; to strengthen international law as well as
international peace and security; to protect the fundamental interests of
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tl'ﬁhts‘ and to achieve a more appropriate balance between political realism
1 »

and legal idealism.

: e, .
There were, however, different views as to the possibility imc; tlist
g - . . v
desirability of using appropriate criteria to detgrmme anhextllia;l;iShomd
of crimes against the peace and security of mankind and whethe

ent, as a consequence of the necessary consensus
pe by way of amendment, as S f th sS S

e

emerging at a later stage.

The discussion relating to ‘Aggre;ss(iigfi;? (zlltritési;)v :,?végeil?;cla;;;);ig:é
into focus the nature of thi§ crime an ifficu by e
jci recise definition of aggression for purposes 0 :
Zrisrlrlufifilgllerzzgo:sibility. The definition of zi)glgressiolrlil tailglcl)p;%dl Zn(gi(r)s(tl;?)ad$§;
which was drawn from General Assembly reso )

i ' by a number of members who felt that it was
:’ci?)“;ziitailzailz:f:ints(fzcizgue ?f,or purposes of determining indi\ficiu.al Crlmhlilfit:
responsibility. However, other members felt that the defimflion, WOIS(; :
represented a minimum of agreement, could be adopted for.t e putrp i
of the Code, noting in particular the listing.of cases of aggresspxi con aifmt hi
specific factoral elements that could be incorporated in defimiion 0 3
crime. In this regard, attention was also diawii toa 1975 protoco amen hm%1
the Treaty of Rio adopted by the Organization of American Stat’es w .1c1
had been influenced by resolution 3314 (X_XIX) and contained an article
listing the constituent elements of aggression.

Within these broad parameters members sought to consider t.he‘deﬁ‘ni}tlion
of “aggression”. There was a brief debate on the 1mportance of distmguis gﬁ
between acts of aggression and wars of aggression. Some members .
that the notion of a war of aggression indicated the level (?f.ri‘lagnltl.l e
required for the conduct to result in individual criminal reSpoi131bility, notir;)g
the use of the term in the Charter of the Nuremburg Tribunal‘and t. e
Nuremburg Principles. The members also considered the role <.>f Sﬁec(;m}t]y
Council’ in determining the definition of the crime of aggression and the
determination of individual criminal responsibility. Several mempers
emphasized the importance of clearly distinguis_hing between the functions
of the Security Council and those of a judicial body.

Regarding the definition of “intervention” as proposed 1n.amc1? t}l
by the Special Rapporteur, some members favoured the ijeletion 0 -
definition considering the nebulous character of the underlying concept an
the lack of rigour required by criminal law. There were, hqwever, vai1<l)us
suggestions to incorporate some elements of the de.leted text in other articies,
such as those relating to aggression and terrorism.
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As regards the provision relating to “Colonial domination and other
forms of alien domination” in article 18, some members favoured its deletion
on the ground that it was virtually extinct and that there was lack of a
precise definition required for criminal law. However, other members felt
that colonial domination and foreign occupation were not a thing of the
past; that there was still cases of the denial of the right to self-determination
by the use of force; that the giaring disparity between the political and
economic situation of the States of the North and that of the States of
the South precluded any premature optimism as to the final disappearance
of all forms of colonial domination.

There was general agreement that the crime of genocide should be
included in the Code and should be defined on the basis of the widely
accepted Convention on the Prevention and Punishment of the Crime of
Genocide. Members, however, suggested certain changes in the terminologies
which did not essentially concern the substantive aspects of the definition
of “genocide”.

There was an endorsement of the proposed deletion of the crime of
apartheid by some members. However, several members felt that, although
apartheid as such had ceased to exist, the problem of “institutionalization
of racial discrimination still persisted in some parts of the world and that
consideration should be given to the Special Rapporteur’s proposal to include
a general provision that would apply to any system of institutionalized
racism by whatever name in any State™.

The Special Rapporteur’s proposal to replace the present title of article
21 with “Crimes against humanity” was welcomed by some members as
a reflection of the original concept of the Code as well as the wording
used in the Charter of the Nuremberg Tribunal, the Nuremberg Principles
and in some penal codes. However, other members preferred to retain the
previous title, “Systematic or mass violations of human rights”, to identify
the criteria that distinguished the crimes covered by the present articles
from ordinary crimes. In this regard, a preference was expressed for the
definition of crimes against humanity contained in the Statute of the ad
hoc tribunal for the former Yugoslavia which closely followed the Charter
of the Nuremberg Tribunal and applied only in time of war.

Some members welcomed the Special Rapporteur’s decision to revert
to the traditional notion of war crimes and to abandon the idea of introducing
the new concept of “exceptionally serious war crimes” which had given
rise to concerns regarding its meaning and its implications for existing
international humanitarian law. Some members also endorsed the Special
Rapporteur’s approach, which closely followed the Statute of the Intemational
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Criminal Tribunal for the former Yugoslavia, while attc?ntion_was drawn
to some drafting innovations in the present article which might require

further consideration.
for the Special Rapporteur’s decision

 expressed support
veral members expressed supp : _ ; 7.
o f mercenaries. This, some members

iminate Cri f recruitment 0
eliminate the crime of recrul ‘ o : 4 ¥
tOointed out. could be linked to the crime of aggression, In sO far as.tl‘eyl
involved the participation of agents of the State, or as acts of ;1ntern.dt10naf
: i S 2 crime 0

S views as to whether the cr

i There were also different vIEWS as

terrorism. 1 . : A :
:nternational terrorism should be included in the Code. Some members1
: sibility of elaborating a genera

-sus doubts as to the possibility of ela gag

expressed serious dou e Fesizony
degmition with the necessary provision for criminal law. Thfare was qlso
o;ne question as to whether every terrorist act would constitute a crime
S . 1 [-" 3 -~ -
against the peace and security of mankind or otherwise meet the criteria

for the inclusion of crimes in the Code.

Some members felt that illicit drug trafficking ‘should be includt?d in
the Code as it constituted a serious scourge that atfected the soverellgnt)i
of small States. Many small States were unable to ‘prose<':ute perpetr.ators'
of such traffic when carried out on a large scale‘ l.nltl_1e1r own territory;
some States were virtually helpless in the facg of illicit- drug trafflcklpg.
However, other members favouring its exclusion expressed the following

view:

Ilicit drug trafficking did not meet the. criteria for a cr‘ime aggmstl
the peace and security of mankind; it was unl1kel.y to endangjcr mt'eljnatlo;]]a
peace and security unless it was combined w1t_h other crimes; and that
the international cooperation arrangements provided th‘e. ggcessqry means
and machinery for the suppression of illicit drug__y trafficking since most
cases could be effectively prosecuted in the national courts.

Some members shared the Special Rapporteur’s view that d'amz'lge to
the environment should not be included in the Code because it did _not
meet the criteria for a crime against the peace and security of ma.nkmd.
However, other members felt that the article should be retained, with the
Drafting Committee taking into account the observations of Governments.
In this regard, the view was expressed that wilful and serious dgmage to
the environment was a fact of life not just in the present, but for future
generations. There was also a view that certain kind of environmeptal dafnage
would unquestiopably threaten international peace and. security, suc.h a§
the deliberate detonation of nuclear enterprises or pollution of entire rivers
and should be characterized as crimes against the peace and _secur'lty. of
mankind Reference was also made by the members to certain c.rlmmal
attempts to illicitly dump chemical or radioactive wastes that was particularly
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harmful to the environment in the territory or in the territorial waters of
developing countries.

As regards penalties, the view was expressed that it would be sufficient
to incorporate one article setting out the minimum and maximum limits
for all the crimes 1n the Code, wiin the severity of the penalties corresponding
to the seriousness of the crimes and the court being left to exercise its
discretion within those limits. Some members, however, emphasized that
any provision on penalties should be made consistent with the corresponding
provision in the draft Statute for an International <riminal Court. Accordingly,
it was suggested that it would be sufficient to prescribe an upper limit

for all the crimes, leaving it to the courts to determine the penalty in each
particular case.

Decisions by the Commission

The Special Rapporteur, at the conclusion of the Commission’s discussion
on the thirteenth report, summarized the main ideas that had emerged during
the discussion. Furthermore, the Commission decided to refer to the Drafting
Committee articles 15 (Aggression), 19 (Genocide), 21 (systematic or mass
violations of human rights) and 22 (Exceptionally serious war crimes) for
consideration as a matter of priority on second reading in the light of the
proposals contained in the Special Rapporteur’s thirteenth report and of
the comments and proposals made in the course of the debate in the plenary.
The Commission further decided that consultations would continue as regards
article 25 (Illicit traffic in narcotic drugs) and 26 (Wilful and severe damage
to the environment). As regards the question of “wilful and severe damage
to the environment” the Commission decided to establish a Working Group
that would meet at the beginning of the forty-eighth session to examine
the possibility of covering it in the draft Code. The Commission also

reaffirmed its intention to complete the second reading of the draft Code
at its forty-eighth session.

The Chairman of the Drafting Committee (Mr. Yankov) while presenting
the Drafting Committee’s report pointed out that the report was of a tenative
character, for the Committee had not had enough time to complete the
whole set of draft articles. So, in the light of this he noted the Drafting
Committee’s recommendation that the Plenary should consider the present

report as an “interim document” and should defer adoption of the articles
until the next session.
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{1, THE LAW AND PRACTICE RELATING TO RESERVATIONS
" TO TREATIES

At its forty-seventh session, the .Internatlonal le\xd\:/ [Sl(;r:lml::]bll;ri
sidered the First Report of the Special Rapporteur, M Sl
. mprised an Introduction and three Chapters. Chapter
T}'w reponCC?nn?ission’s previous work on reservations and the out_come(i
e I Ocontained a brief inventory of the problem of the topic an’
g,tatphtii:j chapter discussed the possible scope and form of the Commission s

future work on this topic.

The introduction to the Report emphasized that it has g;)e n(i;)crtar:ég
:ons. and that it endeavours to enumerate the main .pf.o “ 2
| without in any way prejudging the Commission's pOSSI e
R tOplc,ardin their substance. The Special Rapporteur.ogtlmed that
FCSpfmse ;egh wifh of the General Assembly to have a prelxmmgry study
| il : ihe final form to be given to the work on the topic h.e hgd
g):riLe:(;mitlr;fivisable to submit to the Commission preci.se proposals 1n ttt)ns
r:gard. In as much as the topic ha(ri1 alreadr)t' bee:hf(igs;ggiihoar:] z; \r;:rr\r/lief;
of occasions by the Commission, the report SOUg : o
oposed solutions that would not JeoparQ1z.e earlier adv ’
Zlfl:jhitelyzlrll:)\i/n ?ogrtt?e progressive development and codification of the law

on reservation to treaties.

issi i vations and its Outcome
Commission’s Previous Work on Reser

Chapter I of the Report dealing with the C.ommis.sxon’s prev1oatllsi t\:sl/loartl((3
on Reservations and the outcome wgassopn-rr;]artlt:y d(()as:irj]:g t;gnrf; t;;l e
ic’s long history, starting in 1 with the cons &
trzz)(:?tpof the t%len Spgcial Rapporteur, Mr. Jf:lmes Brlerlgy, gn:ile:glgtga t:;
1986 with the adoption of the Vienna Convention on Treatles etwe -y
and International Organizations or between [n.tern?ltlonal Orgamza‘llm t.hat
the opinion of the Special Rapporteur the five important .staglebc g
process had been the (i) Advisory Opinion of the Internatlopa 0 By
Justice in 1951 on Reservations to the Convention on thfz Preventtgn i
Punishment of the Crime of Genocide; (i'i) first report of thedtl'llerzi tp())t": e
Rapporteur, Sir Humphrey Waldock, in 1“9-62 wh¥ch .ha %g At
Commission’s adoption of a flexible sz;terrfl; (}:11) \z;.dopr)lt;og :rlwlemion v 1
and articles 19 to 23 of the vien : ;
ial\):rcz)lfg ’rl"iggticlag;j)(iv) adoption in 1978 of article 20 of the YxennaACon(\j/en:}(;?1
on the Succession of States in respect of Treaties; and flr}ally (?’) adopti n
in 1986 of articles of the Vienna Convention on the Law (?t Treaties pet\»{ee
States and International Organizations or between International Organizations

4. See A/CN. 4/470 and corr. 1 and 2.
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which essentially reproduced the corresponding provisions of the Vienna
Convention on the Law of Treaties, 1969.

An exhaustive survey of the preparatory work on the provisions of
the three abovementioned Conventions led him to conclude inter alia that
the work had been arduous and a balance had to be struck between widely
differing doctrinal and political opinions. Secondly, solutions had, in the
past, been arrived only at the cost of “judicious ambiguities”. The third
inference drawn is that there had hitherto been a clear development in
favour of an increasingly strong assertion of the right of States to formulate
reservations to the detriment to the right of other contracting States to
oppose such reservations, even if the right of other contracting States to
oppose on an individual basis the entry into force of the treaty between
themselves and the reserving State was maintained. A fourth conclusion
drawn from the survey of the preparatory work on the provisions of the
earlier Conventions was that the Convention on the Succession of States
in respect of Treaties, 1976 by express referral and the Convention between
States and International Organizations or between International Organizations,
1986 by virtually reproducing the provisions of the Convention on the
Law of Treaties, 1969 had strengthened the system established by the 1969
Convention and which given its many ambiguities and gaps had little that
was systematic about it.

Inventory of the Probiem of the Topic

Chapter II of the report entitled ‘Brief Inventory of the Problem of
the Topic” was divided into two sections the first of which dealt with ‘The
ambiguities of the provisions relating to reservations in the Vienna Convention
on the Law of Treaties’ and the second dealt with the ‘Gaps in the provisions
relating to reservations in the Vienna Convention on the Law of Treaties’.
The Special Rapporteur began with the premise that the three relevant Vienna
Conventions have allowed major uncertainties to persist with regard to
the legal regime applicable to reservations and emphasized that such
uncertainties are well demonstrated by the often vacillating and unclear
practice of States and international organizations, especially when they are
confronted with difficult concrete problems when acting as depositaries.
It then went on to present an inventory of the problems owing either to
ambiguities in the provisions on reservations or to gaps in the Vienna
Convention on the Law of Treaties, 1969.

Permissibility of Reservations

On the issue of permissibility of reservations the Special Rapporteur
posed the problem whether the question of permissibility or impermissibility

100

of a reservation can be decided objective.ly z?nd in the abstr'act. orscjotcs
« depend in the end on a subjective determination by the contrggﬂng ‘.a .
A -par of a concrete example the Rapporteur posed the question whﬁther
E! i-ver)\.rafioxl which obviously clashes with the object and purpose of the
; r.e‘ or even a reservation prohibited by the treaty but accepted by. all
trcJt)t/her parties to the treaty can be described as an impermissible reservation.
tOh;\?iously such a reservation 18 impermissibl.e and t‘he fquestlgl?ib?i
osability arises only at a later stage anq on~ly in respegt of permissib
opp: qation. There is thus a presumption In favour of the permissibility
refscrr-c\qcrvut'ions and this is consistent with the text of article 19 Qf ti?e
%iem;a Conventions. However, it is pointed out that this presumptl.orn tlln
favour of permissibility of reservations.is nc->t.mvulnerable a'nd fallb.fL.tt e
prohibition is prohibited explicitly or 1mp11?1t1y by the treaty or (; tl blz
incompatible with the object and purpose of the treaty. It' re\ma(lj?e. o :
seen, the Rapporteur said, how to determine whether\these con ‘.tlons a ;:
met on the one hand, and what the effects may.be .ot a reservation which
would be impermissible according to those criteria on the other.

Doctrinal Differences/Conflicting view points/Permissibilists vs.
Opposabilitists

It may be stated that in this part of the reporF (Ct}aptgr II). tl_le Spe(ilal
Rapporteur had listed a iong list of questions wl.uch,. in hls- opinion, pf)sed
problems and sought suggestions on the order in hierarchical 1mp9rtdnce
in which they might be placed. Many of these probler.n's have their rgots
in the opposing schools of permissibility and opposability to r;servatlons
to treaties. The proponents of the permissibility school conmder‘ thi.it a
reservation contrary to the object and purpose of the treaty was .v01d, ipso
facto and, ab-inito regardless of the reactions of the co-contracting StaFes.
On the other hand, the adherents of the opposability school held the view
that the sole test as to the validity of a reservation consisted of the objections
of the other States. The Special Rapporteur had argued that if the
“permissibilists” were right the nullity of a reservation incompatible .w1th
the object and purpose of the treaty could be invoked before an intem_atlonal
tribunal or ever before a municipal court even if the State causing the
nullity of the reservation had not objected to it (the reservation). if, qn
the other hand, the “opposabilitists” were right a State could not avail
itself of a reservation contrary to the object and purpose of the treaty even
if the other States had accepted it.

Identification of Issues

A reference was made above to a number of thorny questions that
the Special Rappoteur had raised in this report. The Special Rapporteur
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