restituti i
x Sltt:(;lopnr.iolt l:as lt‘)een variously defined as re-establishing the situatiop
r to the occurrence of the wrongful i :
relationship between the i i igi e
parties to its original State as well i %
re-establishment of the s i s
ystem that would exist, or woul i o
e ; ; uld have existed j
rers(t)'l:gtf'ul act had not been committed. The Commission, has opted for ti]ed 4 the
o é ut 1Zi/ehconcept of restitution in kind which, aside from being the moqf pl'mﬂ
Situa;:ie ‘has th.e advantage pf being confined to the assessment of :-i ;"ldeiy
g ;)l;] involving notheoretical reconstruction of what the situation wo 1aCtual
restn if the wrongful act had not been Committed. The Commission opteg g g
: fruc-tulre definition of restitution in kind bearing in mind that it had in par ..
= ; ;
repaz:rttl.c e”6fb1s ;pelt out the entitlement of the injured State, in any eveﬁt ta glr ?ph
ation” for the injury sustained as ar. i i wl
esult of an internat {
oy ationally wrongf
v r::?' thaye b.een‘observed that the above mentioned provision clarifiesg fsit;m.
o upl ;1}:10?: in km.d compensation are susceptible of combined application ;r
, the Commission is of the view that restituti -
: stitution should be limi
re : 1mi
st.or;.tlon of the. Status quo ante—which can be clearly determined——w?:}c]i 3
prejudice to possible compensation for lucrum cessans =

= Corppensatlon, the main and central remedy resorted to following an
rpz}tlonally wrongful act is the subject matter of draft article 8. Article 8
provisionally adopted reads as under : . °

“The in jured State is entitled to obtain from the State which
has committed an internationally wrongful act compensation for
'lhe damage caused by that act, if and to the extent that the damage
is not made good by restitution in kind. ;

For the purposes of the present article, compensation covers

z;l:y econc(i)mlcally assessable damage sustained by the injured
ate, and may include interest and, wh i
, where appropric

Sy ppropriate, loss of

X r;zrt;fiil:cﬁi:: 1tt _neefis to be recalled that compensation is not the only mode

i ravl.st mgf 12 tl.le pgyment of money—nominal damages or damages

ki rfgorml yo ;ﬂe_: qurlngmeqt are a1§o of a pecuniary nature. The lattel,

i a, b anfa 1f:t1v§ fur.1ct10n whlgh is alien to compensation even

s i betwel: of retribution is present in any form of reparation. This

o e i : payment of moneys by way of compensation and payment of
e purposes is generally recongnised.

Par - i

S enasgrt?ph 1 of article 8 as adopted incorporates three elements in relation to

casuzl . aklon. T}.lfa.se are (i) the concept of entitlement; (ii) the requirement ofa
ink and (iii) the relationship between compensation and restitution in
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_Asto the first, like all other provisions on reparation, article 8 is couched
he injured State and makes the discharge of the duty

s of entitlement of t
a corresponding claim on the parts of the

jter™ ° .
pensation conditional upon

Draft Article 10 on satisfaction as adopted at the forty-fifth session reads :

1. “The injured State is entitled to
committed an internationally wrongful act sat
in particular moral damage, caused by that
necessary to provide full reparation.

obtain from the State which has
isfaction for the damage,
act, if and to the extent

9. Satisfaction may take the form of one or more of the following :

(a) an apology;

(b) nominal damages,

(c) in cases of gross infringement of the rights of the injured State,
damages reflecting the gravity of the infringement;

internationally wrongful act arose from the

(d) in cases where the
f officials or from criminal conduct of officials

serious misconduct o
or private parties, disciplinary action against, or punishment of,

those responsible.
ate to obtain satisfaction does not justify

3. The right of the injured St
gnity of the State which has committeed the

demands which impair the di
internationally wrongful act.

The term “satisfaction” is employed in article 10 in a technical international
sense as distinguished from the broader non-technical sense in which it is merely
a synonym for reparation. Although satisfaction has been claimed for various
types of injurious behaviour including insults to the symbols of the State such as
~ the national flag, violations of sovereignty or territorial integrity, attackson ships
s aircraft, ill-treatment of , or attacks against heads of State or Government or
*fhplomatic or consular representatives or other diplomatically protected persons
lmq violations of the premises of Embassies or Consulates (as well as the
residences of members of foreign diplomatic missions). Claims for Satisfaction
.!“Ve also been put forward by the State in cases where the victims of an
Internationally wrongful act were private citizens of the foreign State.

Sfitisfaction is not defined only on the basis of the type of injury with regard
_' Which it operates as a specific remedy. It is also identified by the typical forms
*t assumes, of which paragraph 2 of article 10 provides a non-exhaustive list.

; Apology”, mentioned in subparagaraph (a) encompasses regrets, €xcuses,
Saluting the flag, etc. It 1s mentioned by many writers and occupies a significant
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place in international Jurisprudence. Examples are the “I'm Along” Kelley
“Rainbow Warrior’cases. In diplomatic practice, insults to the symbo]g g
State or Government, attacks against diplomatic or co

otherdiplomatically protected agents, or against private citj
have often led to apologies or expressions of regret, as
diplomatic and consular premises or on ships. Forms of sati

Draft Code of Crimes Against the Peace and Security
p- of Mankind: The Establishment of an
International Criminal Court

PART 1

. olution 47/33, the General Assemply had taken note .w1Fh ap;:;::;z;tllg)n
> o mpcuned iy fece yrf; II of the report of the International I(;aw C'(:mr?;\s/lsz:ﬁiir(id" WhiCh,
b i inst the peace and security o ;
i CO:e Oflecs?irgss:fg ?li:sltjz)ssﬁ)le establishment of an intemationz.il
deVO_teq :jo ttif)ng had invited States to submit to the Secretary—Gem.era'l, if
. urflS (;Cthe %ony-fifth session of the International Law Corrllmlssmn,

K. nts on the report of the Working Group on the questl'on.of an
» _COmmé iminal jurisdiction. It had also requested the Comm1ss1on. to
th_ﬂal o:;( on the question of undertaking the project for th.e e.laboratlon
e lttsatv:;te for an international criminal court as a matter of. prlopty as from
t s:ssion, beginning with an examinat'ion of .the issues l.dennﬁi}c]i ;I\],i::
tof the Working Group and in the debate in the Sixth (_Jommlttee vtvalk s
ing a statute on the basis of the report of the W.orkmg Gr01.1p, ' Wgell -
t the views expressed during the debate in the SlX.th Committee asn 30
itten comments received from States, and to submit a progress repo

al Assembly at its forty-eighth Session.

is that of nominal damages through the payment of ral
examples are to be found in intemationaljurisprudence.

Article 10 bis on assurances and guarantees of non-repetition provideg :

“The injured State is entitled, where appropriate, to obtain fr
which has committed an internationally wrongful act assuraces
non-repetiton of the wrongful act.”

om the State
Or guarantees of

nmendations of the Working Group of 1992

the report of the Working Group of l992,hthe vie.w ?xpressed was::ite tll)le
appropriate manner to establish an internanon_al criminal cou1_1 w}(])u Coun');
of a treaty agreed to by the States parties, w}.nch would contain t b(: N
- The approach recommended by the Workmg Group was flexi teblliShed
d envisaged a court which would not be a full-time bOfly but an es a
Te to be called into operation if and when re_qu1red, a.ccordmg toha
ure determined by its statute. In the first phase of its operation z'lt.leastE the
should not be a standing full-time body. As regards the cc')mposmo.n of the
tand the appointment of its members, the Workmg Group's s_uggestlon wa:
€ach State party to the statute would nominate, for a Prescnbed term, ond
fied person to act as a judge of the Court. On the.questlon of the nature;n
ities of acceptance of the jurisdiction of the envisaged Court, the Wor1 ing
'S suggestion was that the envisaged Court, §hould not have compulsory
diction, in the sense of a general jurisdiction which a State party to the statute
be obliged to accept ipso facto and without funhf?.r agreement, nor
ive Jurisdiction, in the sense of a jurisdiction excluding the concurrent
ion of States in criminal cases. The Working Group had spggesteq that
isdiction of the envisaged court should be based on specified existing

10and disciplinary action against, or punishment of , officials responsible forthe
wrongful act, dealt with in paragraph [ (d) of the same article. Yet assurances and
guarantees of non-repetition perform a distinct and autonomous function. Unlike
other forms of reparation which seek to re-establish a past state of affairs, t_hCY
are future-oriented. They thus have a preventive rather than remedial function.
They furthermore pre-suppose a risk of repetition of the wrongful act. Thosé
features make them into a rather exceptional remedy, which, in the view of the
Commission, should not be automatically avialable to every injured Stalés

Particulary in the light of the broad meaning of that term under article 5 of Part
Two of the draft.

A request for safeguards against repetition suggests that the injured State::
seeking to obtain from the offender something additional to and diffcrenf fro!
mere reparation, the re-establishment of the pre-existing situation being consid
insufficient.
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T—_—

and Security of Mankind,

ode of Crimes against the Peace
pleted, the Code should

at, once com
he Court. Because of the principle

lnt(,matlonal t (jh
reaties in fOch Creatlng Crimes Of an llltelllallonal
a.l'

includi :
ng the Code of Crimes after its adoption and entry into fo and the C
Ice,

‘U

' ough it had been generally accepted th

question of personal jurisdicti A0t
: jurisdictio S . '
shinde GF S SPAALONE 8 lcas?';h; W?rl;mg Group had stated that “j, th " thy f the inst ts to be applied by t
. =, ast, a court should exercise jurisdicti o Rl of the instruments : e
riv L WAL rcise ju firg, ne ;
private persons, as distinct from States”. As far as the relixtirlSd~lC-t10n only gu - ?um crimen sine lege-lex being understood as written law—the Court should
onship bety, Oveg pe called upon to base its decisions on rules of customary law. With regard

rsonae., the proposition that the jurisdiction of the Court

statute of the envisa )
nvisaged co .

g urt and the Code of Crimes, the Workip Genuﬁ

g :

iduals, and not to States, ha

recf)l_m.n.endation was that, when drafting the statute of : roy,
E)v ?;ﬁi‘:'ﬁg’;:s;:}i fgnigft open that a State could becor;hee aegzisgtzdtﬁou ’ p"
S Pt Col(;]eg(?fpéqy to the. Code of Crimes. Furthermore [}F Slatyge
Y brl?]es might _cor.lstitute separate inmmr,ne: Staty
covered by thce b dd'Sl'J ject-matter, jurisdiction encompassed i ts‘.“’i“!'i
of the Working Groua oltl(;n tothf)se (.:(?vered by other inStmmenlS,Tl;‘ Crimeg
W i dieadr Ilounnt e deSIraplllty and feasibility of eStablisrT're"
was considered by the Sixth Committee alsni

valuable and com '
prehensive and offi z :
ha it ffered an excellent basis for further work o
L)

ction ratione pe
ly to indiv

Illf:‘ junsdl
pould apply on

It will be use
ssembly had given the Com

f its resolution.

d received unchallenged

ful here to recall that, in a carefully drafted resolution, the

~eneral A mission a clear mandate, expressed in

aragraph 60

It provides that the General Assembly :

“Requests the International Law Commission to continue its work on

this question by undertaking the project for the elaboration of a draft

statute for an Intenational Criminal Court as a matter of priority as

from its next session, beginning with an examination of the issues

for the topic(A/CN.4/449 3 3 identifies n tbe report of the Work'mg Group and in the dcbaFe 'm‘ the

et Tl an'd 9), Wh1<_3h concerned the draft statute of an internatio r Sixth Committee \.vnh a view to .dral_’tmg a statute on t'he basis of the

- with’ref " }he written comments received from Member ' report of the Worklrllg Group, taking mto.accountthe views expre§sed

Relevent material »\?'rlfn]cc to Generfil Assembly resolution 47/33 (A/CN.4!45':. during the deb.ate in the Sixth Commmee_as well as any written

it ﬁrstl a dSO be found in the compilation of replies from Government I comments received fr(?m States, .and to sub.mn‘z} progress report to the

of Mankind (A/CN 224;@ of the Code gf Crimes against the Peace and Secu General Assembly at 1ts forty-eighth session.

i fem diSlribu.ted funl?l(:(rji(l))s'gclsd_?“icon, reference cguld also be made s The draft statute had been d_istributed well in advance. In vie.w of the urgency

rincit of (e Ercroliry-Geaer (57 rity Council resolutl‘on 808/1993 and to the »f the matter, Mr. Thiam (Special Rapporteur) focused on certain general points.

Mr.Thiam (Special R ral (8/25704). At the Forty-fifth Session of the ILC

he had already Sme_tf:Pgorteur), introducing his eleventh report, explained that

of an intema[iOnalcrl' ed atleast three reports on specific aspects of the question

Lol T iminal Court, but they had been of an exploratory nature and
n designed to keep interest in the matter alive.

Eleventh Report of the Special Rapporteur

ain Features of the draft statute

The main characteristics of the draft were, first, its realiam, in that it tried
ostly to savour the spirit and approach of the Commission which had opted for
an organ with structures that were adaptable, not permanent, and of modest cost.
draft does not cover all the organs usually to be found in
fiminal jurisdictions. For instance, there is no investigation organ functioning
| organ. The draft intoduced a system in which the
he judicial organ, most often

T i : )
attemih;nchtigg rrcleh;lgman,‘speakmg Qn 'be}ralf of the Commission, drew the
since the previous s i o s Commls_smn to the most important develop
the Sixth CommitteeSSlfor}l,, namely, the discussion of the Commission's report 97
report on the proje ?fo the Gouiml Aacnkly; Ho W S De sections of e
b amolf j T or an international criminal court had aroused the greates”
dralking roceg e e%;mons, some of vyhich had been of the opinion that the
more cault)ious f,s Couh' be completed within one year, while others had taken 2
o _ |e»_vt ,dt Governmel.lts had to be able to give indepth considerﬂu i
e 1mp}10_at10ns of the establishment of such a Court. He classified th
clear-cut majority had been in favour of de-linking the Int-emational Criﬂli

' proceedings are instituted by the Court itself,i.e.byt
in the course of the hearing. Thus so far as prosecution is concerned, this draft

| .gDCS not propose to establish a department headed by a public prosecutor assisted
by a whole army of officers which the functioning of such an organ implies. It
advocates a flexible solution, i.e. leaving prosecution in the hands of the
~ complainant State. The draft took account of the existence of other bodies. That
:’VOU‘d certainly meet with the approval of those who have always maintained that
It was pot possible to disregard, in particular, State sovereignty.
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It wi . x _
Concltj::_;l[:tt’)eélz](;;‘nc:sltgtr:lsd.thatﬂlheJurisd?c(ion of the Court is not exclusiye
defendant to the Court Thie~ln§ _Lilpab]e either to judge itself or to relcga' but
in the Commission l\/.lorebc 5 to have won the support of the mg;j [e.
is flexible, for it di e ate of the territory of the Cri 0
b e itfétﬁ;gigL(:eTP[ ma}\e referral of a case to the proposed courrntiﬁ::z_draf{
easy and inexpensiv 10n of Sta‘tes. Italso proposes a body of modest pro ato
L i ’.6‘0 run—features the Commisson had always wa portio

porated in a draft statute. ys wanted to seq

4 ]jcable Law
the applicable law is concerned, the recommendations of the
Working Group, whose view it was that such law could derive only
in[emational conventions and agreements, had been followed by the Special
orteur. The proposed Court, therefore, would try only such crimes as were
ined in those instruments. The matter had given rise to lengthy debate in the
mission, but the prcvailing——and _in the opinion of Special Rapporteur, the
Jistic—VieW that the applicable law should be limited to international
yentions and agreements. Some members, however expressed the view that
custom and general principles of law could in certain cases also constitute
surce of applicable Jaw. Consequently in the draft articles those notions have
heen placed between brackets to enable the Working Group to review the matter.
Nor, incidentally, was case-law to be disregarded, for it was difficult to see how

ourt could be prevented from applying its own case-law.

Functioning of the Court

go far as
mission's

ns,

Main parts of the Draft

The draft is divided into three main parts, a general
v : vide : s,ag art an
gf;:rl_]gr:,v;t:e?lﬁzrlnza::ogjnd- .tun?tioning, on the one haﬁd and (;r[::(ég:l::rof’ﬂns
e prlicaglz l'a rf;SCS itself to t}VO questions—the jurisdiction o;":::e
e ;;:/ 'dn'der‘ the drqtt Statute, the Court would not heu,«e
Focrg u u.j-l. ea of exclusive jurisdiction has not received broa;
i TR dircctl_ Jcorli iction would also be subject to the agreement of the
et committe(}jf anr:;;:nesd—the‘stat‘e on whose territory the alleged crime
o R Thos; o Se tate of which the perpetrator of all alleged crime
= aareemem. s oS tates are the most important, but the possibility that
Jurisdciction would alsgrbe tl?ltlflqtezntihlt :’e"(rjeqmred i1 i
mandate to try international organizatli]orll\slo: Z;Itsat’ersh P et

panization and
The organisation and functioning of the Court is governed by two principles:
(a) the permanent nature of the jurisdiction of the Court; (b) the non-permanent
functioning of all its organs. Two factors have to be reconciled : the Court must
‘have permanentjurisdiction over a number of matters still to be determined, but
it should not operate on a full-time basis. The present draft is an attempt to carry
out these two aspects, while responding to Commission's concern that a small
xpensive body should be established. So far as the actual composition of the
urt is concerned, the judges would not be elected, as 18 the general rule in
ernational organizations, but would be appointed by their respective States of
gin. The Secretary-General of the United Nations would then prepare a list in
habetical order of the judges sO appointed. They would not work full-time, but
uld be designated to try specific cases on given days. This approach received

serious criticism in the Commission.

groug:3 itnactzslﬁzzsre if::‘freemem would be required were confined to two broad
o< R ;amal ?aw, JUI‘ISd.ICtlon in criminal proceedings was
e alivnh I;o [; es, ne}ther of which could be excluded since they were
territorial jurisdi::)tiogle;n:il;:?:c::agl?jrtitz'((::t(? urt.PThe anib
P h : : sdiction. Personal jurisdiction is designed
inte::stfsnf;stlhno\:; l(():fh :ta : Sf’n_mtlmes happens, a State, deeming thatits fundamgntal
S ks Plls natlo.na¥s were at stake, in a given case, decides that it
st b of.thc,rtsonalJurlsdlctlon woul_d allow it to do so. The draft could
both to the State in ws G TR L KA AR M SEIRON conferred
it nat(_)se't;amtory the crime is committed and the State of which
an international cri 'lonld = dr~a~ﬂ theretgre proposes that, until States adopt
Disdate definedbmma xcode, offences within the jurisdiction of the Court
at the time of its accyezslfir(frb\rtnentts s State concerned. Any State may also.
crimes over which it recogn(i)ztesetfsltea;tlltr?szfictth o CotEl o .tin.le, define M8 the Secretary-G 1 of the United Nati h as referred to th
" T R BCton @ t‘he Court. Similar apprpaCh o ry-General of the United Na ijons whenever a case was relferre to the
’ proposed in the draft statute of the Intern'cmO\'!al i

Association for Penal ; -
1946. nal Law, adopted in Paris on 16 January 1928 and revised if

position of a Chamber of the Court
chamber of a Court, since itis not feasible

"~ all the judges appointed by States parties to sit in the plenary of the court at
""_" e same time. Therefore, the Special Rapporteur proposed thata chamber should

e composed of nine judges, though the number could be higher or smaller. Such
udges would be selected by the President of the Court from the list prepared by

Itis necessary for composition of a

' : In making his selection the President would have to take account of certain
iteria in order to guarantee objectivity in the composition of the chamber. A
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