
re~titution .. It has been variously defmed as re-establishing the situation
eXls~d p~or to the occurrence of the wrongful act in order to brio that
relatlOns~lp between the parties to its original State as well as establishm g the
re-establishment of the system that would exist, or would have existed ~nt Or

wro.ng~l act had not been committed. The Commission, has opted for the If the
restitutive concept of restitution in kind which aside from b' th PUrelyd h ,emg e most wid 1
a~cep~e . as t~e advantage ~f being confmed to the assessment of a fac e y
sltuat.lOninvolving no theoretical reconstruction of what the situation would tual
been If the wrongful act had not been Committed The C .. have

tru d fi
.. . omrrussion opted for th

res cture e irnnon of restitution in kind bearing in mind that it h d i e
1of article 6 bis spelt out the entitlement of the inj ured State in ana m parag~aph

. " f he i ' Yevent, to full
reparation or t e injury sustained as a result of an internationally wrongful act
It would have been observed that the above mentioned provision clarifies f her
th t ti . . kind comnensati urt era res itunon m nd compensation are susceptible of combined applicati T
sum up the C .. . f h . Ion. 0: omnussion IS 0 t e view that restitution should be limited to
restoration of the Status quo ante-which can be clearly determin d . h'. di . e -Wit out
preju Ice to possible compensation for lucrum cessans.

. Co~pensation, the main and central remedy resorted to following an
mte~~tlOnally wrongful act is the subject matter of draft article 8. Article 8 as
provisionally adopted reads as under:

"The injured State is entitled to obtain from the State which
has committed an internationally wrongful act compensation for
~hedamage caused by that act, if and to the extent that the damage
ISnot made good by restitution in kind.

For the purposes of the present article, compensation covers
any economically assessable damage sustained by the injured
State, and may include interest and, where appropriate, loss of
profits.

To be.gin with it needs to be recalled that compensation is not the only mode
of rep~atlOn consisting in the payment of money-nominal damages or damages
reflecting the gravity of the infringment are also of a pecuniary nature. The latter,
however, perform an afflictive function which is alien to compensation even
~o~gh .a measure of retribution is present in any form of reparation. ThiS
distinction between payment of moneys by way of compensation and payment of
money for afflictive purposes is generally recongnised.

Paragraph 1 of article 8 as adopted incorporates three elements in relation to
compen~ation. T~~se are (i) the concept of entitlement; (ii) the requirement o~a
casual link and (111) the relationship between compensation and restitution In
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. . As to the first, like all other provisions on reparation, .article 8 is couched
of entitlement of the injured State and makes the discharge of the duty

teflllSpensation conditional upon a corresponding claim on the parts of the
of corn
. ,lured State.ill) fiif h . d .praft Article lOon satisfaction as adopted at the forty- t session rea s.

"The injured State is entitled to obtain fr~m th~ State which has
1. mrnitted an internationally wrongful act satisfactIOn for the damage,

~~ particular moral damage, caused by that act, if and to the extent
necessary to provide full reparation.
Satisfaction may take the form of one or more of the following:

2.
(a) an apology;

(b) nominal damages;
(c) in cases of gross infringement of the rights of the injured State,

damages reflecting the gravity of the infringement;

(d) in cases where the internationally wrongful act arose from the
serious misconduct of officials or from criminal conduct of officials
or private parties, disciplinary action against, or punishment of,

those responsible.
3. The right of the injured State to obtain satisfaction does not justify

demands which impair the dignity of the State which has committeed the
internationally wrongful act.

The term "satisfaction" is employed in article 10 in a technical international
sense as distinguished from the broader non-technical sense in which it is merely
a synonym for reparation. Although satisfaction has been claimed for various
types of injurious behaviour including insults to the symbols of the State such as
the national flag, violations of sovereignty or territorial integrity, attacks on ships
or aircraft, ill-treatment of , or attacks against heads of State or Government or
diplomatic or consular representatives or other diplomatically protected persons
and violations of the premises of Embassies or Consulates (as well as the
residences of members of foreign diplomatic missions). Claims for Satisfaction
~ave also been put forward by the State in cases where the victims of an
lOtemationally wrongful act were private citizens of the foreign State.

Satisfaction is not defined only on the basis of the type of injury with regard
~ which it operates as a specific remedy. It is also identified by the typical forms
It assumes of which paragraph 2 of article 10 provides a non-exhaustive list.
"A 'pology", mentioned in subparagaraph (a) encompasses regrets, excuses,
saluting the flag, etc. It is mentioned by many writers and occupies a significant
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plac.e in international jurisprudence. Examples are the "I'm A! " K
"Rambow W ." In·· ong elletS arnor cases. diplomatIc practice, insults to the symbol <l!lcJ
tate o.r Gover:nment, attacks against diplomatic or consular re resen s.of the

otherdlplomattcally protected agents, or against private citizens! at ~hves Or

h~ve oft~n led to apologies or expressions of regret, as have alsoo:~:gnState
diplomatic and consular premises or on ships. Forms of satisfaction suc~cks On
salute to the flag or expiatory missions seem to have di . as the

. C Isappeared Inpractice. onversely requests for apologies or offers th f recellt
. d in i ereo seem to hIncrease In Importance and frequency. aVe

. Another fO?TIof satisfaction, dealt with in subparagraph (b) of para r
IS that of nominal damages through the payment of symbolic g aph 2,
examples are to be found in international jurisprudence. sums. Several

Article 10 bis on assurances and guarantees of non-repetition provides.

. "The injured. State i~ entitle~, where appropriate, to obtain from the Sta
which ha~ committed an mternationajly wrongful act assuraces or guarantees ~
non-repetlton of the wrongful act." 0

.Th~ conseq.u~nces o.fan in.ternationally wrongful act may include guarantees
~gamst ItSrepennon. This particular consequence is however generally dealt with
In the framework of satisfaction or other forms of reparation. All remedies-
~heth.e~ afflictiv~ '" compensatory-are themselves more or less directly useful
m avoiding rep~tltlOn of a wrongful act and that satisfaction in particular can have
such a. preventrve function, especially in two of its forms, namely damages
reflectm.g t?e gravity of the infringement, dealt with in paragraph 1 (c) of article
10 and diSCiplInary action against, or punishment of, officials responsible for the
wrongful act, dealt with in paragraph 1 (d) of the same article. Yet assurances and
guarantees of non-repetition perform a distinct and autonomous function. Unlike
other forms of reparation which seek to re-establish a past state of affairs, they
are future-oriented. They thus have a preventive rather than remedial function.
They furthermore pre-suppose a risk of repetition of the wrongful act. Those
features make them into a rather exceptional remedy, which, in the view of the
CO~missio?, should not be automatically avialable to every injured State,
Partlculary In the light of the broad meaning of that term under article 5 of Part
Two of the draft.

A request for safeguards against repetition suggests that the injured State is
seeking to obtain from the offender something additional to and different frorn
mere reparation, the re-establishment of the pre-existing situation being considered
insufficient.
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8. Draft Code of Crimes Against the Peace and Security
of Mankind: The Establishment of an

International Criminal Court

PART I

lution 47/33, the General Assembly had taken note with appreciation
Byre

sO
II of the report of the International Law Commission (A/471 10) ,

Chapter . fMankind" hi h. ed "Draft Code of Crimes againstthe peace and ~ecunty 0 . ,~c
ted to the question of the possible establishment of an internationaldevo . if• . at jurisdiction; had invited States to submit to t.he Secretary-Gen~r~, I

'ble before the forty-fifth session of the International Law Corr:rrnssIOn,
mments on the report of the Working Group on the question of an

D co C ..
tional Criminal jurisdiction. It had also requested the OffimISSIOn.to

its work on the question of undertaking the project for the elaboration
ue f .. fdraft statute for an international criminal court as a m~tter 0 .pno?ty a~ rom

next session, beginning with an examination of the Issues Identl~ed in .the
of the Working Group and in the debate in the Sixth Committee With a VIew

drafting a statute on the basis of the report of the Working Group, taking into
t the views expressed during the debate in the Sixth Committee as well as

written comments received from States, and to submit a progress report to the
rat Assembly at its forty-eighth Session.

mendations of the Working Group of 1992

In the report of the Working Group of 1992, the view expressed was that the
appropriate manner to establish an international criminal court would be by
s of a treaty agreed to by the States parties, which would contain the Court's

te. The approach recommended by the Working Group was flexible in that
envisaged a court which would not be a full-time body but an established
re to be called into operation if and when required, according to a
ure determined by its statute. In the first phase of its operation at least, the

should not be a standing full-time body. As regards the composition of the
and the appointment of its members, the Working Group's suggestion was

each State party to the statute would nominate, for a prescribed term, one
. led person to act as a judge of the Court. On the question of the nature and

ities of acceptance of the jurisdiction of the envisaged Court, the Working
p's suggestion was that the envisaged Court, should not have compulsory
iction, in the sense 0.£ a general jurisdiction which a State party to the statute

d be obliged to a:ccept ipso facto and without further agreement, nor
.1Usivejurisdiction, in the sense of a jurisdiction excluding the concurrent

iction of States in criminal cases. The Working Group had suggested that
.iurisdiction of the envisaged court should be based on specified existing

267



~ntern~tional treaties in f?rce creati?g crimes of an international cha
including the Code of Cnmes after Its adoption and entry into fo racler
question of personal jurisdiction, the Working Group had stated that ~~,e,On tl.,'h f it ' Inth'lIlp ,ase 0 I S operations, at least, a court should exercise jurisdictio e fil'st
pnvate persons, as distinct from States", As far as the relationship: only oVer
statute of the envisaged court and the Code of Crimes the W ki etween tbt

d
' ' or 109 G

recornrnen anon was that, when drafting the statute of the envisa d roup's
ibili h ge COUrtPOSSI I ity s ould be left open that a State could become a part t .tbt

. h h b ' Y 0 the staWit out t ere y becoming a party to the Code of Crimes, Furtherni tUte
f h C

" ore, the st
o t e ourt and the Code of Cnmes rmght constitute separate inst atute
h idi ruments 't e provi mg the court's subject-matter, jurisdiction encompassed' ' ,With

covered by the Code in addition to those covered by other instruments Th CrImes
?f the Working Group on the desirability and feasibility of establ' ~,repon
international criminal court was considered by the Sixth Commin IS 109 an,lee as ve
valuable and comprehensive and offered an excellent basis for furth ry
the topic. er Workon

Eleventh Report of the Special Rapporteur

Refer~nce may now be made to the eleventh report of the Special Rapporteur
fo~ t~e toplc(AlCNA/449), which concerned the draft statute of an international
criminal Court, and to the written comments received from Member States
submitted with reference to General Assembly resolution 47/33 (AICNAI452).
Relevent material will also be found in the compilation of replies from Governments
concerning the first reading of the Code of Crimes against the Peace and Security
of Mankind (AICNA/448 Add.I). In addition, reference could also be made to the
documents distributed further to Security Council resolution 808/1993 and to the
report of the Secretary-General (S/25704). At the Forty-fifth Session of the ILC
Mr.Thiam (Special Rapporteur), introducing his eleventh report, explained that
he had already submitted at least three reports on specific aspects of the question
of an international criminal Court, but they had been of an exploratory nature and
had been designed to keep interest in the matter alive,

The acting Chairman, speaking on behalf of the Commission, drew the
attention of the members of the Commission to the most important development
since the previous session, namely, the discussion of the Commission's report by
the Sixth Committee of the General Assembly, He stated that the sections oftb

e

report on the project for an international criminal court had aroused the greatest
interest among delegations, some of which had been of the opinion that the
drafting process could be completed within one year, while others had take~ a
more cautious view that Governments had to be able to give indepth consideration
to all the implications of the establishment of such a Court, He classified th~t;
clear-cut majority had been in favour of de-linking the International CrirJ11n
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Code of Crimes against the Peace and Security of Mankind,
ort and the en enerall accepted that, once completed, the Code ~h~uld

(bough It ha~ be g ~ lied by the Court, Because of the pnnclple
be one of ~he In~t~~e:~~e~o be~::~nderstood as written law-the Co~rt should
"",llum crtmen Sin to ~ase its decisions on rules of customary law, With regard
flat be call~d upo~ the proposition that the jurisdiction of the Court
tojurisdictlOn ratlOne,ped~s~dna:isand not to States, had received unchallenged

ld apply only to \0 IVI U ,
shoU
opport, 11 that in a carefully drafted resolution, the

It will be u~~fu~:;rgei~~nr~~: Com:nission a clear mandate, expressed in
General Assem Y ,

aph 6 of its resolutlOn,
paragr

It provides that the General Assembly: "
" uests the International Law Commission to contInu~ Its work on
~eq estion by undertaking the project for the elaboratIOn o,fa,draft

t~:~~~ for an Intenational Criminal Court as a ~at~er of pno~lty as
~rom its next session, beginning with an examIn~tlOn of the I~sues
identifies in the report of the Working Group and In the deba~e 10the
Sixth Committee with a view to drafting a statute on ~he baSISof the
re ort of the Working Group, taking into account the views expre~sed
during the debate in the Sixth Committee, as well as any wntten
comments received from States, ,and to sub,mlt,~progress report to the
General Assembly at its forty-eighth seSSIOn,

The draft statute had been distributed well in advance, In vi~Wof the urg~ncy
ofthe matter, Mr. Thiam (Special Rapporteur) focused on certain general points.

Main Features of the draft statute
The main characteristics of the draft were, first, its realiam, in that it tried

, . h f h C ission which had opted for
mostly to savour the spint and approac 0 t e omrm

d bl t anent and of modest cost.
an organ with structures that were a apta e, no perm, .
Fot this purpose, the draft does not cover all the org~ns ~sually to be fo~n~ 10
criminal jurisdictions. For instance, there is no investigation organ ,funct~on1Og
separately from the individual organ. The draft intodu~ed ,a~ystem 10which the
proceedings are instituted by the Court itself, i ,e. by the JudiCial organ, mo~t often
in the course of the hearing. Thus so far as prosecution is concerned, this ?raft
does not propose to establish a department headed by a public prosecut~r aS~lsted
by a whole army of officers which the functioning of ,suc~ an organ ImplIes. It
advocates a flexible solution, i.e. leaving prosecutIOn 10 the hand~ of the
complainant State. The draft took account of the existence of other ?od~es. That
Wouldcertainly meet with the approval of those who have al~ays maintained that
it was not possible to disregard, in particular, State sovereignty.
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It will be borne in mind that the jurisdiction of the Court is not exclusive b
concurrent, each State being capable either to judge itself or to releg~te Ut
defendant to the Court. This choice seems to have won the support of the majorit a
in the Commission. Moreover, jurisdiction depends on the consent of the t 'j

States; the complainant State and the State of the territory of the Crime. The' drW;
is flexible, for it did not make referral of a case to the proposed court mandat a t
but left it to the discretion of States. It also proposes a body of modest proportioor'j

d i . c h ns,easy an mexpensive to run=-reatures t e Commisson had always wanted to s
. d i daf eeIncorporate In art statute.

Main parts of the Draft

The draft is divided into three main parts, a general part and two other parts
dealing with organization and functioning, on the one hand and procedure on the
other. The general part addresses itself to two questions-the jurisdiction of the
Court and applicable law. Under the draft Statute, the Court would not have
exclusive jurisdiction. The idea of exclusive jurisdiction has not received broad
support. The court's jurisdiction would also be subject to the agreement of the
States most directly concerned-the state on whose territory the alleged crime
had been committed, and the State of which the perpetrator of all alleged crime
was a national. Those two States are the most important, but the possibility that
the agreement of other States might be required could also be considered.
Jurisdiction would also be limited to individuals. The Court would not have the
mandate to try international organizations or States.

The States whose agreement would be required were confined to two broad
groups, once under internal law, jurisdiction in criminal proceedings was
governed by two principles, neither of which could be excluded since they were
essential for the proper fuctioning of the Court. The principles in question were
territorial jurisdiction and personal jurisdiction. Personal jurisdiction is designed
for instances in which, as sometimes happens, a State, deeming that its fundamental
interests or those of its nationals were at stake, in a given case, decides that it
should try the case. Personal jurisdiction would allow it to do so. The draft could
not exclude one of the two approaches. For this reason, jurisdiction is conferred
both to the State in whose territory the crime is committed and the State of which
the perpetrator is a national. The draft therefore proposes that, until States adopt
an international criminal code, offences within the jurisdiction of the Court
should be defined by agreements between State concerned. Any State may also,
at the time of its accession to the statute of the Court or at any time, define the
crimes over which it recognizes the jurisdiction of the Court. Similar approach
which seems more flexible, was proposed in the draft statute of the Internation~l
Association for Penal Law, adopted in Paris on 16 January 1928 and revised In
1946.
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I"cable Law . . f th
pl. d the recommendatlOnS 0 e
So far as the applicable law IS c~nc~:ne as that such law could deri ve only

rnission's Working Group, whose view I w h d been followed by the Special
J1l I tions and agreements, a
J1l internationa conven 1 h f would try only such crimes as were

frO orteur. The proposed Court, t ere or:, d given rise to lengthy debate in the
~fiPP d in those instruments. The matte.r. a

h
.. n of Special Rapporteur, thede Ine T and In t e OpIn1O

rnission, but the pr~val In~- I' h ld be limited to international
COrn . h t the applicable aw s ou . th t.._.•ll·Stic-vlew tab however expressed the view aIt""' ts Some mem ers, .
conventions and agreemen .. . les of law could in certain cases also ~onstItute
L_th custom and general pnnclp I· the draft articles those notlOns have
~. li ble law Consequent Y In h ttsource of app rea . ble the Working Group to review t e rna er.
:een placed between brackets to enba d. egarded for it was difficult to see how

.d t lly was case-law to e isr ,
or, inci en a, t d from applying its own case-law.

a Court could be preven e
anization and Functioning of the Court .. .

Org . . of the Court is governed by two pnnclples.
The organisation and functl~m~gd·· f the Court: (b) the non-permanent

t ture of the juris rctron 0' t
<a) the permanen ~a f ctors have to be reconciled: the Court mus
functioning of a~ll~so~g~s. Two a ~umber of matters still to be determined, but
tlave permanent junSdlctlOn ov.er . The resent draft is an attempt to carry
it should not operate on a full-time b~~IS. t C~mmission's concern that a small
out these two aspects, while res~~.nhIn; SOfar as the actual composition of the
inexpensive body should.be esta ISI~ . tObeelected as is the general rule in
Court is concerned, the judges wou no . t db; their respective States of
international organizations, but would b~ ed Nati e s would then prepare a list in
origin. The Secretary-General of the U~lte a Ionwould not work full-time, but
alphabetical order of the judges ~oapPOInted. ~hey d s This approach received
would be designated to try speCific cases on given ay .
serious criticism in the Commission.

Composition of a Chamber of the Court
. . f h ber of a Court since it is not feasible

It is necessary for compositron 0 a c ~ .. ' len of the court at
for all the judges appointed by States parties to SIt 10 the :that~hamber should
the same time. Therefore, the Special Rapporteur Prol~o~;hi her or smaller. Such
be composed of nine judges, though the number cou g. db
judges would be selected by the Preside~t of the Court from thea~~~~::~~o th:
the Secretary-General ofthe United Nations whenever a case w
Court.

cm:~a~~!~:e~i:oS~~,!::~~':;:~~~t~t;~~~dc~::~~i:::~~~::~~~~~~
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