
and (ii) if the use of technology outside the home country adversely
and significantly affects the imports and exports of goods in the home
country. The laws apply to any joint venture that unreasonably results
in the restraint of trade or the reduction of competition in a given
market.

s. Foreign trade rights and foreign currency transfers
Foreign trade rights: The parties may wish to make a provision in

the contract that the company will itself import the raw materials,
components, production equipment etc. to enable it to carry out its
activities and/or export the products or services it produces. If this
is contemplated, appropriate steps should be taken to obtain a foreign
trade permit or licence from the host country authorities.

Foreign currency transfers : Joint ventures need convertible
currencies for the following purposes: repatriation of profits of the
foreign partner, transfer aborad, in the case of liquidation of the
company, his share in the company as well as the proceedings of the
liquidation and transfer abroad part of the salaries of expartriate
employees of the company and contributions to their social security
and pension schemes in their home countries, payment for raw
materials, components, know-how, or patent licences, and other imports
necessary for the production of the company and repayment of credits
in foreign currency and their interests. The basic rules regarding
foreign exchange transactions are contained either in the host country
legislation or the investment protection treaties concluded by it.
Although these laws and treaties permit such repatriation and transfers,
they obligate the parties to adhere to the requirement that all foreign
payments by the joint venture be made only out of its foreign currency
assets or earnings. The foreign exchange issue had generated
considerable debate between the Chinese authorities and foreign
investors in respect of operations under the Chinese Joint Venture
Law. Joint ventures that are not export-oriented have not been
successful in generating enough foreign exchange to cover repatriation
of their profits. The difficulties experienced hy the foreign investors
were significantly remedied by new regulations in 1986, which set out
the following procedure for a venture to supplement its
foreign-exchange earnings : (i) Import substitution (ii) Reinvestment
of renminbi profits in Chinese foreign exchange generating enterprises
open to foreigners; (iii) Export of products purchased from other
Chinese enterprises for renmibi; and (iv) 'Adjustment' of foreign-

exchange surpluses and deficits among related joint ventures established
by the foreign investor.l''

6. Accounts and Audit
Accounts : The company laws of the Asian-African countries often

prescribe rules as to how the account of the various kinds of companies
should be kept. These invariably refer. to the book-keeping, the
currency to be used for the book-keeping, settlement of accounts,
fiscal year of the company, language in which accounts will be made
up, whether books can be kept other than those required by the host
country legislation, and the accounting principles to be followed in
such parallel book-keeping, and who shall bear the costs of parallel
book-keeping.

Audit: Most countries in the Asian-African region have regulations
in regard to auditing. Upon acquainting themselves with the provisions
of the host country regulations, the parties should include the necessary
stipulations in the joint venture contract. A common approach is to
agree that an internationally recognized firm will be retained unless
competent local expertise is available. If available, local auditors offer
the important advantages of lower costs and increased familarity with
local accounting practices. The latter consideration may be significant
where methods of reporting profitability on the joint venture's books
have local tax implications.

7. Incorporation
Practical steps : The parties should provide in the contract as to

which party shall be responsible for the incorporation of the company
and how the costs thereof shared. Usually, the local partner is asked
to organize the incorporation, but in that case the contract should
provide that the other party shall render him all necessary assistance.
The parties can also provide a time-schedule in the contract regrading
the incorporation of the company. Three deadlines could be set.
Pi tly, the contract might stipulate a date by which each party must
have undertaken those steps which the host country legislation or the
COntract obligated him to take in view of the approval of the joint
Venture project. A second date might be agreed by which the joint

19. UNCTC. Joins ventures as a form of International Economic Cooperation. (United Nations, New
York, 1988). p. 20.
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venture must have been approved by the host country authorities.
The third date could be the date by which the joint venture must
have been registered in accordance with the host country legislation.
As a sanction, the joint venture contract could stipulate that
non-observance of these deadlines would entitle either party to rescind
the contract by written notice with immediate effect.

It could conceivably happen that the registering authority may
not approve certain provisions included in the contract. In view of
this possibility, the parties should state in the contract how those
provisions would be altered, during the incorporation process, in order
to comply with the requirements of the appropriate authority.

Name : The name under which the company is to operate is
often of importance to the parties. The name will also have to be
included in the incorporation documents. If it is not possible to
ascertain before hand whether the name agreed on by the parties
will be acceptable to the incorporating authority, provision should be
made for alternative names. The parties should also agree in advance
what will happen to the name of the company in the event that the
joint venture contract is terminated and the company dissolved. To
cover these situations, appropriate provisions should be made in the
contract.

Registered office and Branch offices : The contract should specify
the place in which the company is going to have its registered (Head)
office. Normally, this is the place where the company has its principal
operation facilities. If the parties intend that the company should
establish branch offices in the host country or abroad, they should
provide for such a possibility in the contract.

Location of the Project : The regional dispersal of industries and
location of industries in less developed regions of the country, and
in particular, the avoidance of over-crowding of industries in
metropolitan areas have become important objectives in all developing
countries, including those in Asia and Africa. As a matter of fact,
most Asian-African countries offer substantial incentives for location
of industries in backward areas of the country, besides prohibiting
their establishment in congested metropolitan areas. Thus, keeping in
view the requirements of the host country legislation in this regard,
the contract should provide for location of the project/plant.

Articles of Association : The articles of association of the company
should be drawn up in accordance with the requirements of the host

.I' ts forth the issuescountry legislation. As a rule, such .legis anon s~ ,
which must be dealt with in the articles of assoctanon-

8. Statutory Capital and Capital Contributions , .
Parties' Share of the Statutory Capital: It is, a~ avowed ~htlca~

objective of most developing count~iesdthat t~a~~~: o~:~~I~;~n
control of joint ventures should be m omes IC ,

iod f time and that local personnel ultimately should take, over
a pen 0 , lici t of these ISSUesthe key management positions. But po icies in res~ f

en ke t flexible by most countries with a View to at~r,ac~ng
hav~ be, P '11 in high-priority areas and to faclhtatmg
foreign mvestment, especia y I isks d benefits
trade-offs involved among ownership, management, ns an ,
, ific projects Within this conceptual framework, once the partI~
~a:~~1 ~eed on the size of the statutory, capital ,a?d o~ ownership
. ratios, ~hey should introduce the respective ,provIsions I~ th:~~:::~
enture contract and the articles of assocIation. Thus, t ey ,

V it I and the way inindi te the total amount of the statutory capi a
which it will be broken down into individual shares. If there are
w, IC ~t classes of shares, this should be indicated as well ,as the
~~i~:~~ncewhich exists between different classes (for example, different
voting rights.)

Subscri tions : The joint ventures contrac,t should s~t out the
number of shares which each party will ~ubscnbe, the pnce of ea~

shabscre.wbehdenbyap:~~:bpl:r;y~d~e c~~::a~n~~o~~d s:~o o:t;::r:a~~y in
su n 'd d if made m a currency
which currency the payments Willbe mhae, ~n : hich the payments
other than that of the host country, t e ra e a w
will be converted into the local currency, tb

' th contract on e
Cash payments, The parties should agree m, ~ 18 or shares

f the ownership 10teresmanner in which cash payments or d as cash payments
are made, It ~ay be that not all ~~::e I~~:i~y~s t~~ case, the parties
from the parties are needed at, t of the payments
may wish to agree in the contract that ondl~h~:rthe balance will be
. d igning the contract, an ,will be ma e upon Sl, 's total requirements. The
. . dance WIth the company 'IIpaid later, 10 accor h the remaining payments WI

contract should state clearly ~y W o~ d fr m the call the respective
be called in, and within what time peno ro
payments should be made. , partner

ibuti f the foreignNon-cash contributions: The contn utlons, ? fi ce to the
inu T h ovision of mancan take many forms rangmg rom t e pr
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provision of machinery and intangibles, such as industrial property
rights and know-how. In a joint venture, the contributions of the host
country and foreign entity can also take the above forms, particularly
if it is a going concern, as well as infrastructure, a resource, or even
a local market. Most of the Asian and African countries allow payments
for share subscriptions to be made also in kind rather than cash.
Often the law which permits this contains stipulations on how these
contributions will be capitalized. Therefore, if the parties agree that
a part of the capital contributions will be made in forms other than
cash, the contract should describe, and indicate the value of, each
such contribution. The documentation which substantiates the indicated
values of the contributions should be referred to in the joint venture
contract, and, where appropriate, appended thereto. The contract
should also contain stipulations on how and when the different
contributions will be handed over to the company, who will accept
them on behalf of the company, and when these contributions will
be entered in the books of the company.

9. Facilities

Local Regulations : Before agreeing on the details concerning the
facilities which the company will need in order to carry out its
activities, the parties should get acquainted with the applicable host
country regulations relating to localization of the manufacturing
programme, use of domestic raw materials and resources, employment
generation, impact on domestic enterprises in same or related fields,
forward and backward linkages and environmental protection. In the
manufacturing sector, the rapid localization of the manufacturing
activity is considered to be of considerable importance by most Asian
and African countries. The utilization of domestic raw materials and
resources is another aspect to which these countries have attached
importance in the screening process. Although foreign investment
generally tends to be in capital intensive projects and generates less
employment than traditional domestic manufacturing, the employment
potential of the project and the education and training of domestic
personnel are two aspects that are insisted upon by most of the
develoiping countries. Similarly, foreign investment in industries which
would impede or eliminate domestic enterprises in related fields is
also not encouraged. Moreover, the sourcing of inputs from domestic
suppliers to the maximum extent feasible is increasingly being insisted
upon by most countries. Whilst the environmental protection standard
in most developing countries may not be as strict and sophisticated

as in the industrialized part of the world, they do require that .adequate
safeguards be taken against pollution and damage to the environment.
These regulations may greatly affect the way in which the agreement
will be conceived.

Description of facilities : The parties shoul.d agree. i~ the joint
venture contract on the requirements concermng the JOI.nt venture

f iliti I the case of a production plant, the contract might define,aCI lies. n . f hIt
in an appendix, if necessary-the production capacity 0 t. e .p a.n ,
the needed equipment, machinery, instruments, commls.slOnmg
equipment and spares and other items necessary for ~roductlon.

Plant Building: When appropriate, the contract .mlght also .define
the terms and conditions concerning the construction. or leasing, as
the case may be, of the building where the plant IS gomg to be
installed. The contract should further state w~o. shall take care of
the necessary practical steps to have the building constructed or
leased, and within what time-limits.

10. Products
Description, knowhow and patents, national standards. and technical

norms : In order to define precisely the products whl~h are t.o be
manufactured by the company, the contract should contain sufficiently
detailed descriptions of each of the products in question. ~e .co~tra~
should also stipulate, regarding each product, whether It .IS 0 .

produced by the company on an exclusive or non-exclusive ba.sls.
When appropriate, the contract could further specify some key technical

.' hi h the products should not possess, thesecharactenstics w IC .
characteristics being typical of the products reserved for th~ exclusive
production by one or the other of the joint venture parties.

If the company is to use specific knowhow, p~tents. or p~t~nt

1. . in its production these should be identIfied 10 the jointapp ications 10 1 "

t t Often it will also be necessary to refer to the
venture con rac . .' h '11
national standards and technical norms of the host country whic WI
have to be observed in the production.

1i and Conditions : If the foreign party is to make availab.le
erms f . of ItS

to the company its proprietory technology for manu actunng . . .
. . th t ms and condltlomsproducts the parties Will have to agree on e er .'

of that ~se. This is, however, mostly done in a separate hcens:~
agreement, to be concluded between the company ~nd the gran be
of the licensed rights. The licensing agreement Will, ~owever, in
concluded only after the company has been formed. It IS usually



t~e i~terests of both parties that the terms and conditions of the
~l~nsmg agreement are known and agreed to at the time when the
Jomt. venture contract is. s.igned. AlS? host country authorities may
requ.lre. that such conditions are included in the joint venture
application .. Therefore, if a separate licensing agreement is to be
concluded, It coul~ ~ negotiated simultaneously with the joint venture
contract. In the joint venture contract the parties would make a
reference ~o ~his licensing agreement and agree that, as soon as the
company IS incorported, an identical licensing agreement will be
~ncluded between the company and the grantor of the licensed
nghts.

Research and Development : The applicable laws in Asian-African
countries require that the joint venture contract should contain
pro~ions regarding research and development. Three approaches are
possible. It can be agreed that the company will have its own research
and d~velopment unit. Or the parties can decide that all development
work ISdone by the foreign partner and that the terms and conditions
under which the results of such work will be made available for the
company will be spelt out in the licensing agreement. A third alternative
would be that both the company and the licensor will perform
development work, and that the results will be available to the other
party under agreed terms and conditioins.

Pr.oduct quality-Since it should be the aim of the joint venture
that Its products be competitive in the national and international
~ark~ts the parties may wish to agree in the joint venture or the
licensing agreement on certain basic principles regarding the quality
of the pr<><.fucts.If .the products are based on the technology of one
of the parties, and If this party manufactures similar or corresponding
products, the c~ntra.ct. could stipulate, for example, that the
composition, specificatioins, performance, and durability of the joint
venture products should correspond to those of the products
m~nufact~red by the said party. In order for the company to meet
this requirement it could also be agreed that that party shall furnish
the company with upto date knowhow and technololgy and with the
doc~mentation on quality standards and control procedures which
~re In force from time to time for those products. Where appropriate,
It .may also be agree~ that th~ party which has furnished the technology
will co~tr~1 from time to time the quality of the products prodced
by the joint venture company.

11. Organization and Management

Before starting the negotiations on the organization of the joint
venture company, the parties should get acquainted with the relevant
provisions of the host country legislation. Once they have identified
the various organs prescribed or allowed, they should find out exactly
which matters fall within the jurisdictioin of each of the different
organs and to what extent the rules establishing the internal division
of powers and reponsibilities between such organs are mandatory and
to what extend the parties may deviate from this division by common.
agreement. Thus, keeping in view the provisions of the host country
legislation, the parties must spell out the provisions in the joint
venture contract not only on the composition and/or functioning of
the statutory organs of the company but also on the operational
structure of the company and on the functions and responsibilities of
the various divisions and units.

The rules regarding the statutory organs of the joint venture
companies are contained either in the general company legislation of
the host country or in the specific regulations concerning joint ventures
with foreign participation, or in both. In a joint venture company,
there are normally two managing bodies, one being the highest
decision-making organ, and the other being responsible for the
day-to-day management of the company.

In a number of Asian and African countries, the relevant legislation
contains mandatory rules according to which a minimum proportion
of the members of the given company organs must be nationals of
the host country and/or that certain posts, such as that of the chairman
of the board of dir~tors or the managing director can be occupied
only by such nationals. For example, the Joint Venture Law of China
requires the chairman of the board of directors to be appointed by
t~e local partner. In India, the Government can appoint official
directors to the Board if it is in 'public interest'. Thus, taking into
account the applicable rules, the parties may include in the joint
ventu~ contract, or in the charter, as the case may be, provisions
reganhng the allocation of the number of management posts in the
company organs, or specific posts in such organs, between the parties.

The company or joint venture laws in the Asian-African region
have different rules with regard to the term of office of the members
of the various organs of companies. These rules should be studied
~ if the parties want to agree otherwise and deviation from them
POSSible,a corresponding provision should be included in the charter.



The parties may wish to include in the charter provisions regarding
the quorum necesaary for the making of decisions in the management
organs. Such provisions might stipulate, for example, that the quorum
necessary for the transaction of any business in the respective organs
consists of a majority of the member of that organ, provided, however,
that at least one appointee of each joint venture party is present.

12. Employees and Conditions of Employment

It may be necessary to agree in the joint venture contract on the
principles to be applied when employees are recruited for the company.
In particular, it may be in the interest of the company that the foreign
party, or its nominees in the company management, have a sufficient
say in the recruitment, so that a suitable and qualified work force
will be engaged by the company. On the other hand, the company
should have full advantage of the experience and contacts of the
local party in this respect. If certain posts are to be manned by
persons engaged with the foreign partner, the joint venture contract
should specify these posts and indicate whether they shall be manned
in the agreed way permanently or for a limited period only.

The joint venture should contain sufficiently detailed provisions
concerning the specific conditions of the employment contracts of the
individual employees of the company. Also regarding these matters
the joint venture laws contain certain provisions. In accordance with
the applicable host country legislation, the parties should agree on
the salary levels of the various posts or employee groups in the
company, and on the principles that will be applied for the salary
increases.

With regard to employees who are not nationals of the host
country, the parties should specify the currency in which their salaries
will be paid. Often part of the salary is paid in local currency, while
another part is paid in some other currency. When stipulating on
these matters the parties should make sure that the foreign employees
will be permitted to repatriate their foreign currency earnings.

As a rule, labour disputes involving nationals of the host country
will be covered by that country's legislation. On the other hand, other
principles may often be applicable to labour disputes with employees
who are not citizens of the host country. The parties should agree
on these principles so that they can be reflected in the respective
employment contracts.

The parties may wish to include in the joint venture provisions
regarding the steps to be taken by either party in order to ensure
that foreign employees are granted expeditously all necessary
authorisations such as visas and work permits. Similar provision may
be included regarding the arrangements to be made with regard to
accommodation, schooling and other social services for the foreign
employees and their dependents.

13. Training

It may be that some of the persons to be engaged by the company
as employees must receive special training in order to meet the
qualifications agreed on by the parties. If this is the case, the joint
venture contract should set forth necessary details concerning such
training. Usually, the training is carried out at the foreign party's
place or at the plant of the joint venture company, or at both places.
The joint venture contract should specify where training is to be
imparted.

With regard to the training the following details might be specified
in the joint venture contract: (i) the aggregate number of persons
to be trained; (ii) maximum aggregate length of training; (iii) maximum
number of trainees to be trained at any time; (iv) the general
professional qualifications to be met by the trainees etc. The joint
venture contract should specify how the costs of the training will be
covered, i.e. whether they will be borne by one of the parties only
or will be divided between the parties in a specified way.

14. Purchases and Marketing

Purchases :The host country legislation in many countries of the
Asian-African region contain provisions regarding the purchase of raw
IDaterials, components, etc. necessary for the operation of the joint
oture. In this respect, a distinction must be made between the

~urchases necessary for the joint venture operations which are made
the host country on the one hand. and purchases from abroad, on

the other.

As regards domestic purchases. in a number of countries the joint
•. lures Operate under the same conditions as local enterprises. The
ot venture contract should specify the manner in which the necessary
terials, components etc. will be purchased within the framework
he host country legislation. When applicable. the contract should



also include stipulations regarding the supply of water, electric power
and other basic factors of production to the company. When finalizing
their agreement in this respect, the parties may have to approach
the host country authorities in order to have their assent to the
arrangement.

In the countries of the Asian-African region, joint ventures are
generally permitted to make purchases from abroad provided the
convertible currency to pay for such imports originates from the
company's own resources. In most of these countries, it may be
necessary to obtain a licence or permit for the purpose.

Marketing : The parties should agree on the basic principles which
will be applied in the marketing of the company's products both
domestically and abroad. One of the questions to be agreed in this
connection is to what extent the existing distribution networks of the
parties will be used for the marketing and sale of the joint venture
products. These principles can be incorporated either in the joint
venture contract itself or appended to it as a model distributorship
contract to be concluded between the company and the respective
distributor once the company has been incorporated. To the extent
that either of the parties would act as distributor, the joint venture
contract should contain a commitment by both parties that they will
cause such agreement to be concluded upon incorporation of the
company.

For a joint venture intended to produce products for export, a
key problem is how to balance the company's legitimate interest in
gaining access to the maximum range of export markets against the
foreign partner's interest in not having to compete with itself through
its overseas affiliates. Usually joint venture partners have no dispute
with regard to the venture's access to markets within the host country.

Difficulties generally arise with respect to the home-country market
or markets in third countries. what frequently impedes joint venture
access to the latter markets are prior licences granted by the foreign
partner to third parties. Therefore, as one prerequisit~ for jo.int
venture negotiations is that the local partner should obtain following
information from the foreign partner :
• the industrial property rights owned by or licensed to foreign

partner which affect the products to be produced by the joint
venture;

• relevant licences granted by the foreign partner to third parties,
ion ra hical area covered conditions

under which they can be terminated by the foreign partner, the
products and industrial property included in each licence, and the
royalties payable under each licence.
Armed with this information, the local partner would be in a

much better position to bargain for the largest parcticable market
area for the joint venture. For example, where licences have been
granted elsewhere, the joint venture contract. co~ld stipulat~ t~at
those markets will open to the venture upon expirauon or termination
of those licences, whichever event occurs earlier. Since many licences
are for a duration of 10 or less years, this technique opens markets
to the joint venture in the near future as its production capacity
expands. Also worth examining by the local partner is possibl~ home
country anti-trust law affecting the foreign partner's network of hcences.
If that law prohibits territorial restrictions on marketing areas, there
may be room for negotiating the transfer of some of those markets
from the foreign partner to the joint venture.

The joint venture can greatly benefit from access to.all inform~t~on
available to the foreign partner regarding the promotion, advertising
and sale of the joint venture's products. This may be as true for host
country markets as for exports. The local partner should negotiate
for acquisition by the venture of all of this information at marginal
cost. And included in the arrangements should be improvements and
innovations in the facilities made during the life of the venture. The
same principles apply to the venture's sharing of the services of the
foreign partner's international marketing organization, including selling,
advertising, merchandising and after sales servicing. The contract may
even provide for purchase by the foreign partner and its overseas
affiliates of the joint venture's products for distribution in export
markets. In that case, negotiation of mutually-acceptable prices will
be crucial.

15. Traasfer of Shares and Withdrawal of Participation

Transfer of shares-The parties may wish to include in the joint
venture contract provision concerning the transfer of the company's
bare from one party to another or from one party to a third party.
The basic framework for the drafting of such a provision in the
COntract is provided by the host country legislation which either limits

.sh~e of foreign ownership of joint venture shares to a certain
--urn, or impose the requirement of a minimum shareholding by
-liaraal investors or by the general public or stipulate the requirement

dhl



of 'fade out' or 'spin off to minotity' except perhaps in the case of
high priority areas, the law indicating the time-period by which such
fade out or dilution should occur. Moreover, where such transfers
are allowed, the approval of the host country is generally insisted
upon. Where such transfers are possible, the contract should stipulate
that all the terms and provisions of the contract must be made binding
upon, and shall also be to the benefit of, and be enforceable by, the
respective transferee. The joint venture contract can further provide
whether the transfer of the shares will release the transferor from
his obligations under the contract.

Withdrawal of participation : The foreign partner may wish to
withdraw from an unsatisfactory relationship, while the local partner
wishes to be assured that a new partner will be compatible. Thus,
the local partner may insist on an absolute prohibition against transfer
or that the transfer be only to another local enterprise. In such a
case, the parties must provide in the joint venture contract either a
right of first refusal, a consent requirement, or both. The right of
first refusal requires the foreign partner to offer his share to the
local partner prior to selling it to a third party. A consent clause
requires that either the approval of the local partner, the approval
of the host government, or both, be obtained before any transfer.

16. Termination & Liquidation

In many of the developing countries, rescission or cancellation of
the joint venture contract prior to the expiration date is possible
when provided for in the joint venture contract. Grounds for
cancellation may include incursion of losses o~er several years, the
failure to attain the goals of the joint venture, the breach of an
essential obligation, force majeure, amendment of the tax law adversely
affecting the foreign partner, and a substantial change in circumstances
from those prevailing at the signing of the contract. The parties
should therefore include in the joint venture contract or the charter
provisions concerning the agreed grounds for termination. The
provisions should also define the corporate organ which takes the
decision, and the manner in which a decision on the termination is
to be made (unanimity or qualified majority).

Although the joint venture is envisioned as a long-term enterprise,
the duration of the foreign partner's participation may be required
to be specified in the contract. In such a case, the contract should
contain the method to be used in the dissolution or liquidation. Host

country legislation in some of the developing countries simply require
the local partner or host government to buyout the foreign partner.
The method employed to calculate the value of the withdrawing
parter's share must be spelled out in the contract. The right to
repatriate invested capital is guaranteed by legislation in the developing
countries although the terms may vary with each contract. Some
contracts provide either for the retention of title to the invested
assests by the foreign partner, or for a right to have the assets
returned. The assets must, therefore, be specifically identified in the
contract. The currency to be used for capital repatriation must also
be stipulated, although repatriation may be in the form of goods or
equipment.

18. Adaptation and Amendment of the Joint Venture Contract

A joint venture being a long-term project, the parties may wish
~o i~clude in the joint venture contract provisions dealing with changes
10 circumstances which result in the disturbance of the initial economic
and financial equilibrium of the contract while not rendering it
incapable of performance. The joint venture contract should also state
the conditions under which it can be amended or supplemented. It
could state that this is possible only by an instrument in writing
executed by and between the parties and with the necessary
governmental approval.

17. Applicable Law
Four different groups of legal relationship can be distinguished

in an international joint venture-namely, those between the joint
venture parties, those between the company and one of the parties,
those between the company and outside third parties, and those
between the company and its employees. In the developing countries,
the relations between the joint venture parties and between the joint
venture and the national party are invariably subjected to the host
country legislation. The legal relations between the joint venture and
foreign entities may or may not be subjected to the national law. As
a general rule, the relationship between the company and the employees
who are citizens of the host country is governed by the law of that
country whereas other principles may often be agreed on in relation
to foreign employees of the company.
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19. Confidentiality

The joint venture contract should specify which information is to
be treated as confidential and state that both parties are precluded
form disclosing such information. The parties should further agree on
how long confidentiality should be maintained. Confidentiality
provisions normally go beyond the term of the contract. The contract
should also provide for the consequences resulting from violation of
the confidentiality provisions.

20. Settlement or Disputes

The joint venture contract must provide for ways of resolving
disputes between the foreign investor and the domestic partner in
the operation of the joint venture. Disputes between the partners
can take place in many matters, including management appointments,
payment of dividends, reinvestment of earnings, joint venture expansion,
new financing, salaries and benefits, pricing policies, advertising and
promotion, brand management. expansion of product lines,
modernization of plant, purchase of raw materials, intermediate and
component costs, quality controls. distribution channels for products
and export development. As stated earlier, the joint venture contract
should deal with these vital matters comprehensively so that a
substantial degree of consensus exists between the partners.

Still as the operation proceeds, misunderstandings and disputes
could occur between the foreign and national partners on some of
those issues. Some of the disputes can be resolved by face-to-face
meeting and give-and-take discussion between the parties. An executive
committee of the key managers representing both parties can also
deal with disputes. Disagreements involving major managerial policies
can be referred to the Board of Directors. where both partners are
adequately represented. A Board of Directors could have outside
directors agreeable to both partners, and those outside directors can
play an important role in resolving disputes.

A major problem with the joint ventures is the deadlocked disputes
which arise on account of even numbered board of directors and
veto rights. Different contractual methods of dealing with deadlocks
should be devised. If these methods are not provided, for paralysis
of the joint venture may result. However, the issues and types of
disputes for which these methods may be used should be restricted
otherwise they may be utilized too frequently or before there has
been sufficient opportunity or effort to reach a compromise. Disputes

that do not require resolving in order for the joint venture to continue
operating normally should not be included.

To prevent a deadlocked problem, the board of directors may be
constituted by an odd number of members with a neutral director or
directors. This approach is worthwhile only when the partners do not
retain a right of veto. However, when such veto is retained and the
board is deadlocked, another approach utilized is mediation through
a representative of each of the partners who attempt to resolve the
matter inter se. Additionally, the matter may be addressed by the'
respective foreign and national heads of the board. If a decision
cannot be reached, then the matter might be remitted to the general
managers of each side. Some joint ventures simply refer the matter
back to the parent bodies. This method is advisable in that the
partners will have more latitude in which to compromise on serious
disputes.

When a solution cannot be reached using the above methods, the
partners have to choose between court litigation and arbitration. In
practice, international commerical arbitration represents the most
suitable way of settling joint venture disputes. The advantages of
arbitration are even more obvious when the dispute involves on one
side a State or governmental undertaking and on other side a private
enterprise, generally, the foreign partner. The foreign investor for
obvious reasons of neutrality, and the State party for reason of
sovereignty, will wish to avoid litigation in the other party's home
courts. Therefore, international arbitration provides the necessary
middle ground. In addressing the issue of arbitration, the partners
must make a choice as to the decision-making forum, such as the
Regional Centres for Arbitration established by the AALCC in Cairo
and Kuala Lumpur and insert the arbitration clause of either of
those Centres in the joint venture contract.

It would, however, be preferable to reach a solution in a more
amicable fashion. The comment has been made that once a dispute
reaches arbitration stage, the partnership arrangement has suffered a
fundamental and perhaps irretrievable breakdown. Nonetheless, an
arbitration provision may have a persuasive influence on the parties
to strive for an amicable settlement.
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