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Bank,. the African Bank, the Islamic Bank or the I.F.C. in
Washington but having regard to the vast resources necessary
for operation of such a scheme and complexities involved much
progress cannot be expected within a reasonable time-frame.

Multilateral conventions

The o~ly multilateral convention which is at present in
force regarding protection of investments is the Convention
between the 18 Arab States establishing the Arab Investment
Guarantee .Corporati~n. If the scheme formulated by the
Inter-Amencan Bank IS approved, it will also be under cover of
a multilateral convention.

It may be observed that the multilateral conventions in
re~ard to investment protection are not likely to provide a
suitable pattern for the Asian-African region due to the fact
th.at the region as a whole consists of a large number of coun-
tnes whose economic systems, needs and requirements are
bound to be .different. Consequently, a bilateral approach
should be considered as more suitable at the present stage.

The Organization for Economic Co-operation and Develop-
ment (OECD) had formulated the draft of a Convention on
the Protection of Foreign Property. The Council of the OECD
howe~er decided that rather than going through the process of
adoption of a m~ltilateral convention, it would follow a simpler
met~od of adopting the principles contained in the draft con-
venuon through a resolution reaffirming the adherence of
member States to the principles embodied in the draft
convention. These basically cover the question of treatment
of foreign property, observance of undertakings given by
me~ber States, payment of fair and effective compensation on
taking of property, free transfer of assets and income and
settlement of disputes.

Conclusion and recommendations

. On a broad survey of the investment protection mechanisms
which have been tried out, it would seem that bilateral invest-
ment protection agreements might perhaps provide the best
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practicable solution for the present in the matter of protection
of investments in the countries of the region even though this
may not be a wholly satisfactory method. Such agreements
could be made applicable in regard to investments which are
approved and registered in the host country. The agreements
might generally provide for repatriation of capital and income
and adequate and effective compensation as also provision for
some notice in the case of nationalization for a public purpose.
In addition, the AALCC could consider adoption of certain
principles in the form of recommendations in respect of a special
category of investments. This special category might consist
of:

(a) Investments declared by the host government to be in
their national interest;

(b) Investments which promote economic co-operation
among the countries of the region; and

(c) Investments by one developing country in another
developing country.

All such investments would need to be approved and registered
in the host country as falling within the special category.
Furthermore, the agreements for investment must contain a
provision for settlement of disputes through fair, inexpensive
and speedy procedures acceptable to both the parties.

LEGAL FRAMEWORK

Whilst the climate for accelerating investments in the
countries of the region inter se by way of regional co-operation
can be promoted through consultations between the govern-
ments of the region towards adoption of certain basic norms
and policies, it might not be practicable at this stage to con-
ceive of any legal instrument like a multilateral convention
providing for the framework and modalities for economic co-
operation between the countries of the region. On the other
hand, if some kind of understanding can be arrived at on the
basic approaches and norms, bilateral negotiations between
interested governments on substantive projects is likely to
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produce the best practical results in the immediate future.
The legal framework which could be contemplated at present
to achieve the desired objectives may fall under four broad
categories:

(i) Bilateral or multilateral arrangements between interes-
ted governments for undertaking a major industrial
project like a petroleum refinery or shipbuiding with
the participation of two or more governments or State
agencies.

(ii) Bilateral arrangements for participation by one
government in State owned projects of another
government.

(iii) Bilateral umbrella agreements setting forth the terms
and conditions on which investments may be made
by the nationals of the contracting States including
bodies corporate in the territories of each other, both
in the public and the private sectors.

(iv) Commercial agreements in respect of joint venture
projects as also other forms of investment. Such
agreements would be of several kinds depending upon
the subject-matter of the agreement and modalities
sought to be employed.

It may be pointed out ~~ if investments are made under
government-to-government agreements in respect of State owned
projects or joint ventures between governments, or under
umbrella agreements in respect of private investments, the same
will facilitate effective protection of investments in a practical
manner.

The AALCC has already undertaken the preparation of
certain model agreements which would be consistent with the
principles underlying the basic concept of the international
economic order as also in the context of regional co-operation
through harnessing the resources of the region in the shape
of technology, manpower, raw material supplies as well as
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capital. This had been taken up as a priority project in ~he
hope that such model agreements might focus the. attention
of the governments to the need and utility. ~f reglOna.1 co-
operation and also with the object. of assistmg them 10 the
conclusion of contracts in the economic field.

Jakarta Session (1980)

At the Jakarta Session, since many of the member go~ern-
ments had not included economic experts in their delegatlO~s.
it was agreed to discuss the Secreta:y-Ge~eral's report with
respect to the following aspects only: (1) Pos.slble ~~ttern of legal
framework for regional economic co-operation; (1I). Investment
protection and gu~rantees; and (iii) Settlement of disputes.

One Delegate was of the view that the topic of the New
International Economic Order should be taken up by ~he
AALCC in limited aspects only and particularly. those which
had a bearing on promoting regional co-operation among ~he
countries of the region. He considered investment protectt.on
and guarantees as an antiquated concept imposed by foreign
corporations on the poor developing countries ~hich tende~
to compromise their independence and sovereignty. In hIS
view, investment guarantees threatened the interest~ of the
developing countries and that history was full of such instances.

Another Delegate felt that although the matter~ rai~ed
by the Secretary-General were already before bodies like
UNCT AD UNIDO and even before the special session of the
General Assembly, slow progress made in those forums fully
justified the AALCC's initiative with regard. to these matters
with its objective of promoting co-operation. Howe~er, he
stressed that before the AALCC could consider a legal Illstr~-
ment to provide for the modalities of regional economic
co-operation, the fundamentals of such co-operati?n shoul~ be
sufficiently identified. For this, he stated, an Illter-sesslOnal
meeting should be convened to make an in-depth study of the
matters the date and venue of which could be left to the
Secreta;y-General to decide in consultation with the member
governments.
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Another Delegate, however, felt that in respect of invest-
ment protection, a distinction should be made between such
protection in the context of regional co-operation and that
under the general law of investment. Since the work of the
AAlCC was essentially of a legal nature, he was of the view
that the AAlCC should concentrate on a strategy for a suitable
legal framework for investment protection on a global basis
and also evolve model bilateral or multilateral agreements for
the purpose.

Another delegate welcomed the initiative taken by the
Secretary-General which he considered to be a practical means
t? translat~ the NIEO into practice. He endorsed the sugges-
tIon. regarding the convening of an inter-sessional meeting for
an in-depth study of the matters raised by the Secretary-
General.

One of the Delegates commended the AALCC for the
practical work done by it towards the establishment of a NIEO
as demonstrated by its formulation of standard contract forms
for use in international sale transactions, the establishment
of regional centres for commercial arbitration and the prepara-
tion of model clauses for insertion in industrial contracts.
He urged the AALCC to take up on a priority basis the
question of drafting guidelines or model forms or national
legislation or bilateral agreements which set forth therein
main principles of co-operation among developing countries
for counteracting the adverse influence of the activities of
transnational corporations on the economy of the developing
countries. He expressed the hope that the AALCC in its work
on NIEO would take into account the experience of countries
with different economic and social systems including the CMEA
countries.

In the view of another Delegate although the Group of
77 had articulated the hopes and aspirations of the developing
countries concerning the NIEO in various international forums,
nothing contrete had been achieved. Even so, he suggested,
that the AALCC should study the various instruments adopted
by the Group of 77 such as the Manila Declaration, the Arusha
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Charter etc. to derive inspiration for its work. He was,
however, of the view that a distinction should be maintained
between the activities of the AALCC and those of the Group
of 77 concerning regional co-operation. On investment pro-
tection and guarantees, he suggested that an investment
gurantee scheme should be devised for the Asian-African
region so that countries of the region could derive full benefits
from foreign investments.

One of the Delegates commended the Secretary-General
for his proposals on regional co-operation aimed at rapid
industrialization through harnessing the resources of the region
and investment protection. He considered it timely for the
AALCC to take the initiative of expediting the process of
establishing the NIEO since efforts made in that direction in
the various international forums had ended in failure. The
Delegate, however, found it difficult to accept the classification
of countries into five groups set forth in the Secretary-General's
study as he felt that it was not easy to make a clear distinction
between the developed of the developing countries and the
developing ones. He was of the view that countries of the
region should be classed into three categories, namely, oil
producing, developed and developing countries and that his
country should be treated as a developing country. That, how-
ever, did not mean, he clarified, that his country was unwilling
to participate in regional co-operation schemes.

The representative of the International Centre for Settle-
ment of Investment Disputes (ICSID) observed that there were
three possible approaches to the problem of protection of
investments against political risk. The first approach was
for the investor to obtain insurance, either national or
international. Even though most of the national schemes
issued insurance with the host countries's consent, in his view,
they could be objected on the ground that the capital exporting
COuntry providing such insurance to their nationals' investment
abroad would base their decisions on their own national
interest which might or might not serve the priority needs of
the host country. This objection, he said, would not apply toa .
n International scheme.
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The second approach was for the investor and the host
country to conclude an agreement spelling out the terms of
the agreement and the extent to which these terms would
be immune from governmental action. If such an agreement
contained a dispute settlement clause under the ICSID Con-
vention, permitting application of the principles of international
law, that would afford effective protection against the host
government's actions in that regard.

The third approach consisted in the conclusion of multi-
lateral or bilateral treaties to regulate foreign investments.
He pointed out that so far there was not a single multilateral
agreement although there were numerous bilateral agreements
mostly concluded with the countries of Asia and Africa.

Referring to the Secretary-General's proposals, he said
that they represented useful refinements of the international
law approach and a worthwhile programme for evolving a
requisite legal framework suited to the needs of the region.

One Delegate observed that although there had been
numerous developments in the field of international economic
relations during the last three decades leading to the proposed
establishment of a new international economic order, the role
of the AALCC in those developments had not been very
comprehensive. He believed that the AALCC could not
undertake intensive studies in this area mainly because of its
preoccupation with the Law of the Sea negotiations, but now
that the work on the Law of the Sea was nearing completion,
the AALCC should adopt a comprehensive programme of
action for the 1980s concentrated on regional economic
co-operation. Restructuring of international economic relations
was being discussed in various regional and international
forums and a growing picture was emerging on the legal
aspects of this cooperation. The AALCC should make an ex-
haustive study of these developments so as to bring the legal
aspects of these developments to the attention of the member
governments.

Expressing his approval of the proposals presented by the
Secretary-General on the new international economic order,

~
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the Delegate suggested that the AALCC should concentrate
on three aspects: namely (i) regional cooperation in industrial
matters; (ii) protection of investments and (iii) settlement of
disputes. In taking up these projects, the AALCC should not
start in vaccum but should take into account the numerous
industrial collaboration, joint venture, and technical assistance
agreements that had been concluded between the countries of
the region, evolving a comprehensive legal framework for
economic co-operation in the region. The AALCC should
undertake a study of this growing legal framework and the
practices that have been established as also the problems en-
countered in that context covering the entire region and
draw up certain conclusions. The Delegate suggested the
following procedure for the Secretariat to go about its task:
(i) on regional industrial cooperation, the Secretariat should
prepare a questionnaire to elicit the requisite information from
member governments for the eventual preparation of guiding
principles or model contract forms; (ii) Promotion of invest-
ment protection-protection of contributions to joint ventures,
sharing of technology, training of personnel, labour protection
etc. and (iii) Settlement of disputes-how joint ventures could
be related to the regional arbitral centres for dispute settlement.

Another De,legate observed that in the face of dangers in
the world economy threatening the political and economic
stability of nations, it was appropriate that the AALCC should
serve as a forum for exchange of views on regional co-operation
in the context of the new international economic order. He
endorsed the proposals of the Secretary-General for a possible
initiative in regard to regional co-operation. The Delegate was
also of the view that the new international economic order
should eventually be based on legal norms and standards
governing the behaviour of States, transnational enterprises and
other subjects of international law. Since the Declaration on
new international economic order and the Charter of the
Economic Rights and Duties of States lacked the enforceability
o.f law, his country had proposed consideration of the progres-
11Ve development and codification of the norms and principles
of.in~ernationallaw relating to global economic relations at the
thlrtleth session of the General Assembly. He expressed the
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hope that this item would be discussed in the AALCC at some
future time within the legal framework of economic Co-opera-
tion among the countries of the region.

Another Delegate welcomed the efforts of the AALCC to
contribute to the establishment of a new international economic
order. He was of the view that the Secretary-General's propo-
sals on the topic would positively assist in the establishment of
the new order. Investments must be encouraged within the
region and he considered the suggstion for umbrella agreements
for investment protection as sound and valid. The preparation
of model clauses by the AALCC for insertion in industrial
contracts would also be a positive contribution to the establish-
ment of the new order.

Yet another Delegate stated that although the new inter-
national economic order could not be realized without the
cooperation of the industrialized nations, an effort on the part
of the Third World countries on a regional basis could surely
lay the foundation of the same. Since the AALCC had already
worked on certain aspects of international economic law, he felt
convinced that regional co-operation could be achieved through
this body.

Expressing his satisfaction on the AALCC's dispute settle-
ment system and the establishment of the two regional arbi-
tration centres, he said that it should be ensured that the
procedures adopted by these centres were expeditious and sim-
ple while at the same time effective and capable of imparting
justice so that confidence was generated among the industrializ-
ed nations in those centres.

Considering regional co-operation for industrialisation as
an important component of the concept of self-reliance, the
Delegate said that the areas in which co-operation could .be
promoted should include all inputs required namely, equ~p-
ment, raw material, technology, capital and managerial sk.t11.
Since such co-operation presupposed exchange of informatIOn
between the countries of the region, arrangements for the same
should be institutionalized through the AALCC.

163

Regarding co-operation in the field of investment and
industrialization in order to protect the rights as well as to
determine the obligations of the potential investor of one
country in another country of the region, the Delegate suggest-
ed that a regional "investment protection agreement." should
be drafted. Such an agreement might consider granting Most-
Favoured-Nation treatment to all signatories to the agreement
to make it more attractive for investors to operate within the
region rather than outside. In this context, the Delegate point-
ed out that presently most of the surplus capital in some of the
countries of the region was being recycled back to the adva?ced
countries. Since opportunities for investment already existed
in this region, in his view efforts should be made to redirect
a major portion of those resources to the requirements of the
developing countries.

On transfer of financial resources and technology, the
Delegate said that this involved contractual arrangements, but
most of the developing countries had little potential to develop
legal concepts suited to their interests. This was. for three
reasons: (a) an absence of institutions corresponding to the
powerful and well-funded industrialized country institutions;
(b) educational and academic dependence; and (c) t~e absence
of communication and opinion-building mechanisms. The
result was the contracts were frequently loaded against the
developing countries. In this context, he felt that there was a
need for an international body designated with the task of
providing alternative legal concepts, disseminating the relev~nt
information on international practices of industrial contractmg
and assisting in preparing guidelines, model contracts, uniform
terms and multilateral conventions.

The Delegate pointed out that industrial countries of~en
insisted on incorporating clauses in the agreements compelling
the other parties to submit to the jurisdictions. cho~en by them.
In order to meet the needs for satisfactory arbitration, a propo-
sal for setting up regional arbitration centres to serve as ~
forum to articulate developing countries' concepts was consi-
dered by UNIDO III. However, those centres could not be
brought into being on account of lack of consensus between the
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developed and developing countries. Although the AALCC's
centres were in line with the proposal before UNIDO III, these
centres should be further strengthened and possibilities should
be worked out for setting up one or two more centres in view
of their importance to the developing countries.

The Delegate proposed the setting up of a panel of legal
consultants or experts to assist the developing countries in solv-
ing disputes, in the formulation of a system of industrial deve-
lopment and technical issues involved in that context.

One of the Delegates stated that his country attached the
highest importance to foreign investments in its new economic
development programme, and had established a free trade zone
and was now negotiating bilateral investment protection agree-
ments with a number of countries. These agreements provided
guarantees for the free transfer of capital and returns, compen-
sation for losses, MFN treatment and nationalization only on
grounds of public utility subject to strict legal criteria and the
payment of prompt, effective and adequate compensation. The
agreements provided for ICSID arbitration procedure in case
of any investment dispute. The Delegate, in the light of the
above background, supported the AALCC's initiatives and its
future programme of work.

In regard to organization of future work on this topic, the
Secretary-General proposed that in accordance with the sug-
gestions made by the several delegations, appropriate inter-
sessional meetings might be convened for an in-depth study of
the proposals contained in the Secretariat papers as also the
issues raised by the delegations. This was agreed to on the
understanding that the dates and venues of such meetings
should be fixed in consultation with the interested governments.

The Ministerial Meeting on Regional Co-operation on
Industries, Kuala Lumpur, 8 to 9 December 1980

The topic "Regional Co-operation in the context of the
New International Economic Order" was further discussed at
a ministerial level meeting held in Kuala Lumpur on 8th and
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9th of December 1980 under the auspices of the Government
of Malaysia and the AALCC. The countries represented in
the meeting included Arab Republic of Egypt, Bangladesh,
Indonesia, Iran. Iraq, Democratic People's Republic of Korea,
Republic of Korea, Malaysia, Nepal, Pakistan, Philippines,
Qatar, Saudi Arabia, Singapore, Sierra Leone, Somalia, Sri
Lanka, Syria, Thailand and Turkey. The meeting was chaired
by the Right Hon'ble Dr. Mahathir Mohamad, Acting Prime
Minister of Malaysia.

The meeting proceeded to discuss a possible pattern of
regional cooperation in the economic field, particularly in
regard to industrialization on the basis of a working paper
presented by the Secretary-General of the AALCC. The parti-
cipants were agreed about the need and feasibility of promoting
co-operation between the countries of the region particularly
in the context of industrialization. They took note of the
fact that the economies of the countries of the region in many
respects were complementary as their resources, their needs and
also their technical advancement took a varied form and pattern
which was conducive to regional co-operation based on the
harnessing of their resources.

The meeting was of the view that co-operation at sub-regio-
nal level had been extremely fruitful between the countries of
ASEAN and it also took note of the recent experience in certain
sub-regional groupings in West Africa. It was felt that promo-
tion of mutual trust and confidence between the countries of the
region was a necessary sine qua non for bringing about co-opera-
tion between them. The meeting was of the view that sub-
regional co-operation on the basis of the experience of ASEAN
would be a productive method through which co-operation
could be achieved where the economic conditions made the
same feasible.

The meeting was further of the view that apart from such
sub-regional arrangements the possibility of co-operation bet-
ween the countries of the region through bilateral or tripartite
arrangements be intensified which would have as their objective
the harnessing of their resources. In this connection it was
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felt that specific projects should be examined on the basis of
their economic feasibility and the important areas where co-
operation could be brought about might include the following:

(a) Downstream activities in relation to petroleum and
gas including processing, transport and marketing;

(b) Iron and steel and non-ferrous industry;

(c) Engineering and machine tools;

(d) Energy other than petroleum such as coal; and

(e) Food and agro industries.

The major area of industrial co-operation on a regional
basis was identified as downstream petroleum development.
Apart from the ready availability of crude on a Government to
Government basis to developing countries, the petroleum and
capital from the oil rich nations could be invested in other deve-
loping member States of the AALCC which offer the ready
markets, infrastructure, labour and export marketing potential.
This would ensure that the oil rich nations maintain control of
not only their oil resources but also the downstream activities
including transportation and marketing. At the same time this
would assist the developing nations (including the least deve-
loped nations) to enjoy benefits of economic growth which
these projects would engender.

The meeting took note of the fact that a pattern of
regional co-operation had been developing during the past
decade as set out below :

(i) Loan assistance or concessionary lendings made in respect
of specific industrial ventures or for building of infrastructure
given by a State or a State agency such as a Fund or development
corporation in favour of another State or a State agency-These
arrangements generally contain favourable terms for the coun-
tries assisted and are not tied to any particular source of supply
of material or technology.

(ii) Location of industries by a developed or near developed
country in the territory of a developing country of the region at
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the invitation or encouragement given by the latter: Although
the industrial activities in these cases seem to remain solely in
the hands of the management with no technical assistance or
training programme attached, the country or countries in which
such industries have come to be located have derived subs-
tantial benefits by finding employment for their labour force
including technicians and also in contributing to the general
industrial growth of the country with consequential benefits
flowing therefrom in the shape of revenues, marketing etc.

(iii) Outright contracts for building of roads and civil works
for infrastructure and factory premises: These are mainly labour
intensive where the contractor provides the labour and in some
cases also material for outright payment under the contract.
Such contracts have provided opportunities for private sector
undertakings and commercial firms of developing countries in
new areas of activity, as also employment of surplus labour and
sources for earning of foreign exchange.

(iv) Outright contracts in regard to more sophisticated areas
of infrastructure like telephone system: Such contracts have
generally been granted in favour of companies or corporations
in developed or near developed countries of the region through
which developing countries have been able to avail of the
expertise and technical assistance from a country of the region.

(v) Contracts for erection and commissioning of plants with
an element of training programme: Such contracts are also gene-
rally with companies or corporations in the developed or near
developed countries.

(vi) Joint ventures in less sophisticated industries: These
are generally between two developing countries, one of which
is Usually a country which may be termed as developed of the
developing. Such arrangements are generally carried out as
commercial contracts between State owned corporations or
private companies. This form of co-operation has appeared to
be extremely fruitful in transferring technology in less sophisti-
cated fields which can be readily absorbed by developing coun-
t .
nes. The arrangements normally provide for employment of
lOCal personnel and include a programme of training.


