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UNCITRAL Arbitration Rules

The Sub-Committee noted that UNCITRAL had invited
the General Assembly of the United Nations to recommend
at its thirty-first session the use of the UNCITRAL Arbit-
ration Rules in the settlement of disputes arising in the
context of international commercial relations, and that the
Rules had been prepared after full consultation with arbitral
institutions and centres of international commercial arbitra-
tion. The examination of the UNCITRAL Arbitration Rules
by the Sub-Committee was directed towards ascertaining
whether any modification was needed to adapt the Rules to
the special needs of the region. After examination of the
Rules, the Sub-Committee agreed in general that the Rules

appeared to be adequate for use by parties in the Asian-
African region.

The Sub-Committee also noted that the UNCITRAL
Arbitration Rules incorporated many procedural provisions
designed to cope with a complex and cumbersome dispute
arising from a complicated international transaction. How
ever, in the case of disputes involving a small or simple con-
tract many of the procedural complexities could be eliminated
by agreement of the parties, In such cases, the nature of
any possible dispute could be easily determined at the time
of the original contract and it would be possible and advisable
to agree upon the place of arbitration, the language to be
used, the use of sole arbitrator and, perhaps, even the name
of the arbitrator. It was also pointed out that it might be
advisable for the parties to agree in advance on an arbitral
institution which could provide administrative facilities for
the arbitration. It was also considered advisable for the

parties to specify the period within which an arbitral award
must be rendered.

Relationship between arbitration rules chosen b 'y the parties and
municipal laws

The arbitration rules chosen by the parties, whether the
rules were for ad hoc arbitration or of an arbitral institu-
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tion, did not bind the State. Such rules might be in conflict
with the municipal law, either at the place of arbitration or
at the place where execution of an award was sought. In
such ecases the parties would be deprived of the right to
conduct their arbitration in conformity with the rules upon
which they had agreed, no matter how appropriate and rea-
sonable those rules might be, The Sub-Committee, therefore,
felt that certain measures should be taken to ensure that
an arbitration could be carried on pursuant to the arbitra-
tion rules of the parties’ choice and that the award rendered
be recognized and enforced by all States. It was pointed
out that the 1961 Huropean Convention on International
Commercial Arbitration and, indirectly, 1965 Convention
on the Settlement of Investment Disputes between States
and Nationals of other States were directed to that goal,
The Sub-Committee was of the opinion that the 1958 U.N,
Convention on the Recognition and Enforcement of Foreign
Arbitral Awards was not clear as to the operative effect of
municipal laws in relation to arbitration rules. The Sub-
Committee consequently decided to invite the Committee to
take action as set forth in the resolution reproduced at
pages—143-44,

Establishment of certain minimum procedural standards to be
followed in arbitration

It was noted that the majority of international commercial
arbitrations were conducted by existing arbitral institutions.
It was pointed out that the rules of some of those arbitral
institutions in developed countries did not provide adequate
procedures to protect the interests of parties from the deve-
loping countries, It was noted that Article V, paragraph
2(b) of the 1958 U.N. Convention on the Recognition and
Enforcement of Foreign Arbitral Awards permits a contract-
ing State to refuse recognition and enforcement of an arbitral
award on the basis of public policy, The use of this ground
by the courts in the Asian-African region would indirectly
but effectively persuade such arbitral institutions to change
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their rules. However, in view of the fact that such a recom-
mendation to the members States of the Committee to make
use of the public policy provision of the 1958 Convention
might operate as an obstacle to the uniform interpretation
and application of the Convention the Sub-Committee felt
that it was important to clarify the matter within the frame-
work of the Convention itself, possibly through a Protocol
annexed to that Convention, The Sub-Committee accord-
ingly invited the Committee to take action as indicated in
the resolution reproduced at pages 143-44,

Exclusion of sovereign immunity

The Sub-Committee noted that many governmental agen-
cies were engaged in international commercial activities
throughout the Asian-African region, and felt that the avail-
ability of arbitration for settlement of disputes was indispens-
able for such transactions because of the obvious difficulty in
submitting claims to a national court, However, it was pointed
out that the doctrine of sovereign immunity had successfully
been invoked even in an arbitration, In view of the fact that
the invoking of sovereign immunity where a governmental
agency was a party to a commercial transaction would bring
in an element of uncertainty to the transaction, the Sub-
Committee was of the view that this point should be clarified,

possibly through a Protocol annexed to the 1958 U.N. Con-
vention,

The 1958 U.N. Convention on the Recognition and Enforce-
ment of Foreign Arbitral Awards

The Sub-Committee took note of the existence of a
unanimous resolution adopted by the U.N., General Assem-
bly in 1973 inviting the States which had not ratified or
acceded to the 1958 UN, Convention to consider the possi-
bility of adhering thereto. The Sub-Committee also took
note that the Convention, which is presently in force,
has been ratified or acceded to by 51 States including 21
States from the Asian-African region, In view of the
growing importance of arbitration as an effective means for

-

143

the settlement of disputes arising from international com-
mercial transactions, the Sub-Committee considered it im-
portant to recommend to those member States of the
Committee, which have not ratified or acceded to the
Convention, to ratify or accede to that Convention,

Establishment of Regional Arbitration Centres

The Sub-Committee noted that while many arbitral insti-
tutions were located in the developed countries in the West,
only a few were in the Asian-African region. Although
some of the countries in the region did have chambers of
commerce providing arbitration facilities, their use was
mainly confined to settlement of disputes between loca]
parties, It was felt that even the use of the UNCITRAL
Arbitration Rules could be enhanced if this region could
provide assistance in administering ad hoc arbitrations thro-
ugh the establishment of a regional centre or centres with
adequate facilities, The promotion of inter-institutional
arrangements for effective co-operation among the existing
institutions in the region through a regional arbitration cen-
tre could also create an atmophere that international com-
mercial arbitration proceedings need no longer be confined
to the West., The Sub-Committee, therefore, decided to
request the Secretariat to investigate the feasibility and use-
fulness of establishing regional arbitration centres and to
ascertain the means of attaining effective inter-institutional
co-operation emong the existing arbitral institutions in the
region, The Sub-Committee agreed that this matter be
given further consideration by it at a future session after
the Secretariat’s study was completed.

To give effect to the recommendations made by the Trade
Law Sub-Committee, the Plenary of the Committee on the
6th of July 1976 adopted the following resolution :

The Asian-African Legal Consultative Committee

1. Recommends to the States of the Asian-African region
which have not ratified or acceded to the 1958 United
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Nations Convention on the Recognition and Enforcement of
Foreign Arbitral Awards to consider the possibility of
ratification or accession to the Convention,

2. Commends the United Nations Commission on Inter-
national Trade Law for the succeessful conclusion of its work
on the UNCITRAL Arbitration Rules and recommends the
use of the UNCITRAL Arbitration Rules in the settlement
of disputes arising in the context of international commercial
relations,

3. Invites the United Nations Commission on International
Trade Law to consider the possibility of preparing a protocol
to be annexed to the 1958 United Nations Convention on
thelRecognition and Enforcement of Foriegn Arbitral Awards
with a view to clarifying, inter alia, following :

(&) Where the parties have adopted rules for the conduct
of an arbitration between them, whether the rules
are for ad hoc arbitration or for institutional arbitra-
tion, the arbitration proceedings should be conducted
pursuant to those rules notwithstanding provisions
to the contrary in municipal laws and the award
rendered should be recognized and enforced by all
Contracting States;

(b) Where an arbitral award has been rendered under
procedures which operate unfairly against either
party, the recognition and enforcement of the award
may be refused;

(¢) Where a governmental agency is a party to a com-
mercial transaction in which it has entered into an
arbitration agreement, it should not be able to invoke
sovereign immunity in respect of an arbitration
pursuant to that agreement”,

The recommendations of the Committee on the question
of the adoption of a protocol to the 1958 Convention on the
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Recognition and Enforcement of Foreign Arbitral Awards,
were transmitted to the UNCITRAL Secretariat:,

Since the question of international commercial arbitra-
tion was split into two specific questions relating, first, to
the adoption of a Protocol to the 1958 UN Convention on
the Recognition and Enforcement of TForeign Arbitral
Awards and, secondly, the Establishment of Regional Arbitr-
ation Centres, these two are treated as separate subjects
and discussed separately in the notes concerning Baghdad
and Doha Sessions,

Baghdad Session (1977)

(A) Adoption of a Protocol to the 1958 U.N. Convention on
the Recognition and Enforcement of Foreign Arbitral
Awards

At the Baghdad Session of the Committee, the question
of adoption of a protocol to be annexed to the 1958 U.N,
Convention on the Recognition and Enforcement of Foreign
Arbitral Awards was given further consideration by the
Trade Law Sub-Committee. The Sub-Committee noted that
UNCITRAL had prepared a document (A/CN/9/127) con-
taining the resolution adopted by the Committee at its last
session, to be placed before the tenth session of UNCITRAL
for consideration, and that it would also prepare a back-
ground paper (A/CN. 9/127/Add. 1) to assist UNCITRAL to
consider that resolution of the Committee. In relation to
| that resolution, the Sub-Committee confirmed the following:

(a) That the formal resolution of the Committee should
be considered in the light of the text of the report
of the Sub-Committee at that session which led to
that resolution;

(b) That sub-paragraphs (a) and (b) in paragraph 3 of
that resolution were inter-related; and
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(¢) That the primary intention of sub-paragraph (¢) was
to prevent a governmental agency from invoking
sovereign immunity, at all stages of arbitration,
including the stage of recognition or enforcement of
the arbitral award.

In view of the vital importance of the proposals contained
in the resolution of the Committee for the promotion of
commercial arbitration in the Asian-African region as an
effective means of settling dispntes, the Sub-Committee
recommended that the Committee should be represented by
its Secretary-General at the tenth session of UNCITRAL to
reflect the views of the Committee fully before that forum.
The Sub-Committee also recommended that the delegations
to the tenth session of UNCITRAL from member States of
the Committee should be properly briefed in regard to the
resolution of the Committee, so that it could be effectively
discussed by UNCITRAL. The recommendations of the
Sub-Committee were endorsed by the plenary of the

Committee.

The above recommendations were duly communicated to
the UNCITRAL Secretariat, To brief the delegations to the
tenth session of UNCITRAL from member States of the
Committee in the matter, a comprehensive note was prepared
by the Committee’s Secretariat and sent to all members of
UNCITRAL and the member governments of the Com-
mittee, so that the matter could be effectively discussed in
UNCITRAL.

At the tenth session of UNCITRAL the subject was taken
up for consideration by the Committee of the Whole II which
met between the 6th and 10th June, 1977. The meeting was
attended by the Secretary-General and the Deputy Secretary-
General of the Committee. In the comments on the
Committee’s proposal prepared by the UNCITRAL Secre-
tariat (A/CN. 9/127/Add. 1) it was ohserved that there was
need to study carefully the matters indicated in the
Committee’s recommendations and to find solution to the
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difficulties which had been pointed out. But, at the same
time, the UNCITRAL Secretariat observed that the best
means through which the desired result could be achieved
might not be by means of a protocol to the 1958 Convention,
but by some other means. The Secretary-General of the
Committee made a statement before the Committee o1 the
Whole explaining the Committee’s recommendations and the
matter was discussed at length in which & large number of
representatives participated. The Secretary-General pointed
out that the Committee would well have recommended
adoption of a regional convention on the lines of the
European or the Inter-American convention to achieve the
object, but since the questions to be resolved were of global
concern and not merely regional, it would be preferable to
work out solutions under U.N, auspices. The representative
of the U.S.A. strongly supported the move for tackling the
difficulties pointed in the Committee’s recommendations and
urged a thorough study of the matter, particularly the
question as to what would be the most appropriate means
by which the result could be achieved, There was agreement
in the Commission that the matters which the Committee
had brought to the attention of the Commission raised im-
portant issues in the context of international commercial
arbitration and justified further consideration by the Com-
mission. The predominent opinion in the Commission was
that if it were decided at a later stage to implement the
proposals of the Committee, the preparation of a Protocol
to the 1958 Convention might not be an appropriate
approach_ Various suggestions were made about the appro-
priate means to implement the proposals of the Committee,
including the possibility of having a separate convention in
simpler terms, Another suggestion was abont the possibility
of preparing a new international convention of a uniform law
on arbitration which could draw wupon the 1961 and 1966
European Conventions,

In regard to the Committee’s recommendation for exclu-
sion of sovereign immunity, a view was expressed that an
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optional model clanse might be drafted wh.ich could be nsed
in conjunction with UNCITRAL Arbitration .Bllles unde:r
which States. State-owned agencies and entities of publie
law which enter into transactions with private firms would
expressly agree not to invoke sovereign immunity in con-
nection with arbitration and possible enforcement of the
award, Some reservations were also expressed that asa
matter of principle, in so far as States and governments are
concerned, the issue of sovereign immunity was a par't of a
more general and complex problem having an obviously
political and public international law character. At t}.le Si.a,me
time it was pointed out that the foreign trade organisations
in Socialist countries, being autonomous legal persons, hajd
never invoked such immunity, Discussions were held in
detail regarding the issues which needed further study a‘nd
the Commission decided that the UNCITRAL Secretariat
should make a complete study of the problems in consulta-
tion with the Committee and that it should also .seek
information from governments, regional and international
organisations and arbitral institutions.

(B) Establishment of Regional Arbitration Centres

The Trade Law Sub-Committee at the Kuala Lump.ur
Session (1976) had requested the Committee’s Secret;.eu’laf
to undertake a feasibility study for establishing regional
arbitration centres in the Asian-African region and to a<c.er-
tain the means of attaining inter-institutional cooper%ﬁlon
among the existing arbitral institutions, The Sub-Committee
had expressed the view that the use of the UNCITRAL
Arbitration Rules would be enhanced if assistance could be
provided in administering ad hoc arbitrations t,}u'm?gh the
establishment of a regional centre or centres in the
region with adequate facilities.

In pursnance of the eaid recommendations a study was
prepared by the (Committee’s Secretariat afier extensive
discussions with the officials of UNCITRAL, certain
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organisations of trade, arbitral institutions and experts in
the field. The study contained a general survey of the
existing pattern of international commercial arbitrations, the
phenomenal increase in the number of such arbitrations in
which governments and government undertakings were invol-
ved, the need to promote arbitral institutions within the
region and the support that could be expected from various
quarters to the taking up of the project. The conclusions
made in the study were in favour of establishment of six
arbitration centres in the region located one each in six sub-
regions, namely East Asia, South-East Asia, West Asia,
North Africa, East Africa and West Africa, It was, however,
pointed out that the scheme could initially work with two
centres and other centres could be established in the light of
experience and volume of work, The study further mentioned
that the scheme for establishment of arbitral centres would
be complementary to the Committee’s work on model or
standard contracts for use in international trade and that
the scheme would also be in keeping with the heads of states
and governments of non-aligned nations for greater emphasis
on economic cooperation by providing adequate facilities for
settlement of disputes within the region in regard to economic
matters, This study was placed before the Trade Law Sub-
Committee during the Baghdad Session of the Committee
held in February, 1977,

At the Baghdad Session, the Trade Law Sub-Committee
after extensive deliberations made the following recommenda-
tions :

1. That two arbitration centres be established within
the region, one in Asia and one in Africa ;

2. That the functions of the centres be, inter alia,

(a) Promoting international commercial arbitration in
the region;

(b) Coordinating and assisting the activities of existing
arbitral institutions, particularly among those within
the region;
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(¢) Rendering assistance in the conduct of ad hoc
arbitrations, particularly those held under the
UNCITRAL Arbitration Rules;

(d) Assisting the enforcement of arbitral awards; and

(e) Providing for arbitration under the auspices of the
centre where appropriate,

3. That in order to implement the proposals noted above,
the Secretary-General of the Committee be requested:

(a) To approach Governments and existing arbitral
institutions with a view to obtaining suitable
facilities together with the necessary finances for the
projected centres;

(b) To take the necessary steps to establish the centres

" at appropriate locations and to assist in providing a
suitable administrative structure for the independent
functioning of the centres; and

(c) To assure that the centres carry out the functions
listed in sub-paragraph (2) above as they become
practicable’,

The Sub-Committee also requested the Secretariat to
present a progress report on the activities undertaken with
regard to the above recommendations at the next session of
the Committee. The recommendations of the Sub-Committee
were approved by the Plenary at its eighth meeting held on
26th of February 1977.

In pursuance of the aforesaid decision, the Committee’s
Secretariat prepared a scheme for the establishment of
{wo arbitration centres together with a Memorandum which
was transmitted to all member governments in March 1977.
Although several governments generally evinced their
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interest in having the centre in their countries, concrete
proposals were made by two governments, namely the Arab
Republic of Egyptin regard to the centre to be located in
Africa and the Government of Malaysia in regard to the
centre to be located in Asia,

The Secretary-General had extensive discussions with a
number of governments, the representatives of UNCITRAL
and several chambers of commerce in regard to the location
and scope of functions of the two arbitral centres. It was
clarified that in deciding upon the location of the centres the
considerations which had been emphasized by international
organisations and representatives of trade had to be kept in
view, namely that the centres should be located in such
places where the political climate was such that their
independent functioning could be ensured, where the volume
of international trade and commerce was of sufficient mangni-
tude and where the local regulations concerning foreign
exchange and transfer of funds were not stringent. The
Secretary-General also pointed out that the centres were to
function for an initial period of two to three years under the
supervision of this Committee and the necessary facilities
concerning office accommodation and the provision of the
staff had to be provided by the host government during that
period.

In regard to the location of a centre in Africa, extensive
discussions were held between the Secretary-General of the
Committee and the concerned officials of the Egyptian
Government and the chambers of commerce, The location
of a centre in Cairo was deemed appropriate, but having
regard to the vastness of the region and taking into account
that the Cairo centre might be made use of by several
countries in West Asia, it was submitted for consideration
whether it would not be appropriate to attempt at the
location of another centre on an experimental basis in West
Africa. This view was put forward during the Secretary-
General’s discussions with the Governments of Ghana and
Sierra Leone,
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As regards location of a centre in Asia, discussions were
held with the concerned authorities in Malaysia, Bangladesh
Thailand, Singapore, Indonesia and the Philippines as
location of a centre in a counfry in South East Asia appeared
to be more appropriate even apart from the fact that
Malaysia was the first country in Asia which had put forward
conerete proposals in this regard. The location of the centre
in Kuala Lumpur appeared to be generally acceptable to
most of the countries in South East Asia and definite
advantages could be obtained by locating the centre there,
especially in view of the keen interest of the Malaysian
Government and the absence of location of too many
international or regional bodies in that country, Some of
the chambers of commerce with whom discussions were held
expressed the view that the centre should have an indepen-
dent location and that it should not be loeated in the
premises of any chamber of commerce in any country.

As regards the funections of the centre to be located in
this region, certain chambers of commerce were of the
opinion that the centre should primarily funetion as a pro-
motional and coordinating body aud that the existing work
of arbitration performed by the chambers of commerce or
arbitral institutions within the region should not be taken
over by the eentre. Views were also expressed that the cen-
tre in Kuala Lumpur could extend its services to the Austra-
lasian region having regard to the enormous volume of trade
and commerce between the countries of South East Asia and
Australasia, The Secretary-General explained in detail that
the establishment of the centre would in fact benefit the
chambers of commerce and arbitral institutions within the
region by bringing about coordination and cooperation in
their activities and that the centre would perform a unique
function which was not being carried out by any other orga-
nisation or body, namely the assistance to be rendered in ad
hoc arbitrations, The Secretary-Geuneral also pointed out
that in bulk transactions on primary commodities as also in
the execution of development projects in the countries of the
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region where governments or govermental undertakings were
parties, ad hoc arbitrations were the most suitable where the
parties had an adequate say in the matter of appointment of
the arbitrators., He explained that the UNCITRAL Arbit-
ration Rules which had been recommended by the General
Assembly and accepted by a large number of countries inelu-
ding the Soviet Union and the United States of America
would greatly facilitate the conduet of ad hoc arbitrations
and the proposed regional centre could provide the necessary
facilities for conduct of such arbitrations either directly or
through its agencies in various countries served by the
centre,

The Secretary-General also had occasion to diseuss the
various functions to be performed by the centres with inter-
national organisations and authorities in other regions inclu-
ding the UNCITRAL Seecretariat, the American Arbitration
Association, the Council of Europe and the Organization of
American States, and considerable support was found among
these bodies for the centres,

In the light of the above discussions, a revised scheme
concerning the funections of regional arbitration centre: under
the auspices of the AALCC was prepared for consideration of
the Committee at its Doha Session,

Doha Session (1978)

(A4) Adoprion of a Protocol to the 1958 U.N. Convention on
the Recognition and Enforcement of Foreign Arbiiral Awards

The Trade Law Sub-Committee reviewed the action taken
by UNCITRAL in respect of the recommendations of the
Committee on this subject as reported to it by the Secretary-
General of the Committee, The Sub-Committee took note
with satisfaction of the response by UNCITRAL to its reco-
mmendations and expressed its intent to consider the result
of the UNCITRAL Secretariat’s studies and consultations
at the next session of the Committee,
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The Sub-Committee was agreed that, in principle, pre-
ference should be given to & universal convention in view of
the fact that the pattern of trade was world-wide. However,
the Sub-Committee was of the view that it should reconsider
its position if the activities of UNCITRAL in the matter of
arbitration should not lead to satisfactory results. The reco-
mmendations of the Sub-Committee were endorsed by the
plenary of the Committee,

(B) Establishment of Regional Arbitration Centres

The question of establishment of regional centres for
commercial arbitration in the region was reviewed by the
Trade Law Sub-Committee during the Doha Session on the
basis of a progress report presented by the Secretary-Gene-
ral. The Sub-Committee approved the establishment of two
centres in Kuala Lumpur and Cairo respectively and reque-
sted the Secretary-General to examine the possibility of
establishing a third centre in other regions, such as West or
East Africa. The Sub-Committee after discussion in the
matter submitted the following recom mendations which were
endorsed by the Plenary:

(1) That the member governments be invited to insert
in any arbitration clause a reference to the UNCI-
TRAL Arbitration Rules, in accordance with the
recommendation of the General Assembly of the
United Nations, and that they should avail them-
selves of the facilities provided by the regional
arbitration centres:

(2) That the memher governments be invited to provide
the regional centres with information concerning
the arbitration facilities provided by the chambers of
commerce and other institutions in their countries
and to encourage them to cooperate with the arbi-
tration centres by furnishing data and by participat-
ing in seminars and eonferences which may be
organised by the centres;
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(3) That the member governments be invited to give
wide publicity to the establishment of the arbitra-
tion centres and to encourage their chambers of
commerce to be associated with the arbitration cen-
tres and to act as a liaison within the country for
the purpose of discharging some of the functions
entrusted to the centres,

Pursuant to the above recommendations, a Regional Cen-
tre for Commercial Arbitration has been established at
Kuala Lumpur with effect from I1st April 1978 under the
auspices of this Committee. The functions of the Centre
will be to promote the institution of arbitration as an effe-
ctive means for settlement of disputes where parties belong
to different countries, to coordinate the activities of existing
arbitral institutions and chambers of commerce in regard to
commercial arbitration, to render assistance and provide
facilities for the conduct of arbitration as also to promote
the use of UNCITRAL Arbitration Rules recommended by
the U.N, General Assembly. The activities of the Centre
will generally be condueted in relation to Asia, but are
likely to be extended to the Australasian region. Negoti-
ations for the establishment of another centre in Cairo are
in progress and location of a third centre in an African
country 1s contemplated.

(II1) INTERNATIONAL LEGISLATION
ON SHIPPING

Withithe expansion of merchant fleets in recent years in
response to increasing demand for the services provided by
them, ship-owners soon came to occupy a dominant bargain-
ing position in relation to shippers. This dominant position
was reflected in the terms of contracts of ocean carriage
which were often contracts of adhesion and were weighted
heavily in favour of the ship-owners. The shipping lines also
soon organised themselves into liner conferences whose object
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was to secure a near monopoly in the carriage of cargo, and
these conferences systematically adopted practices designed
to perpetuate their monopolistic position. The cargo interests
of developed countries occasionally attempted to redress the
imbalances by various means, one example being the attempt
to regulate carriage under bills of lading through the Brussels
Convention of 1924, But such attempts were only partially
successful. After decolonization and the emergence of develo-
ping countries, the clash between the ship-owning interests
of the developed countries and the interests of shippers of
developing countries further made the international situation
in this matter extremely complex.,

Some of these difficulties have arisen principally because
the shippers of the developing countries are relatively less
organized than their counterparts in the developed countries
and have no national lines to which they can turn. The
realisation of this position has Jed the developing countries
to direct their efforts in two directions, First, they have
attempted to establish their own merchant fleets to serve
their trade with the object of developing a new industry as
also of saving foreign exchange. Secondly, they have attemp-
ted to secure by negotiations more favourable terms from
shipping lines for the carriage of their cargos. These efforts
have been hindered by the fact that ship-owners of the
developed countries do not wish to see any change in their
enirenched position,

The developing countries have also increasingly realised
that existing shipping laws and practices, includin® interna-
tional shipping legislation, have been ereated without their
participation and without taking adequate account of their
interests. Apart from this, it is also accepted that certain
provisions of the shipping laws are obsolete, while standard
contract forms which are generally used for ocean carriage
and marine insurance contain many clauses which are archaic,
incomprehensible and unfair,
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As a result, the developing countries have attached great
importance in UNCTAD and UNCITRAL to the efforts to
reform the law and practices in the sphere of shipping. Both
the institutions have established their own working groups
on international legislation on shipping which have under
their study topics such as the bills of lading, charter parties,
marine insurance and general average, In UNCTAD, in the
field of shipping, the most important achievement is the
Convention on a Code of Conduct for Liner Conferences con-
cluded in April 1974, This Convention has since been rati-
fied or signed by over 30 countries, but the provisions for its
entry into force have not yet been fully met,

Currently, UNCTAD has a comprehensive programme
with regard to ocean shipping matters, particularly those
affecting developing countries. Several inter-governmental
conferences have been convened to consider ocean shipping
matters including international legislation on shipping, inter-
national multi-modal transport and standardisation of
container specifications,

A related question concerning the examination of the
responsibilities of the ocean carrier under bills of lading, so
as to establish a balanced allocation of risks between the
cargo-owner and the carrier was accorded high priority in
UNCITRAL, Towards this end, a Working Group on Inter-
national Legislation on Shipping was established at
UNCITRAL’s second session in 1969 and entrusted with the
task of examining the rules and regulations concerning bills
of lading, including those contained in the Brnssels Conven-
tion of 1924 and the Brussels Protocol of 1968 with a view to
revising and amplifying those rules so that a new interna-
tional convention might be adopted under the auspices of the
United Nations, In the execution of the mandate entrusted
to it, the Working Group had several sessions and at its
eight session (1975) adopted a final text of ‘Draft Conven-
tion on the Carriage of Goods by Sea’,
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This draft was placed before UNCITRAL at its eighth
session held in April 1975. UNCITRAL decided to consider
the Draft Convention at its ninth session and in the mean-
time to circulate it to all governments and interested inter-
national organisations for their comments. At its ninth
session held from 12 April to 7 May 1976, UNCITRAL consi-
dered the Draft Convention in the light of the comments
received from governments and international organisations,
approved the text of the Draft Convention and recommen-
ded that the UN. General Assembly convene an interna-
tional conference of plenipotentiaries, as early as practicable,
to conclude a Convention on the Carriage of Goods by Sea
on the basis of the Draft Convention. In response to the
UNCITRAL’s recommendations, the General Assembly, by
resolution 31/100, on 15 December 1976, decided that the
United Nations Conference on the Carriage of Goods by Sea
shall be convened in 1978, Subsequently, the General Asse-
mbly accepted the invitation of the Federal Republic of
Germany to hold the plenipotentiary conference in Hamburg
from 6 to 31 March 1978.

Work of the AALCC

The Committee at its Acera Session (1970), had taken a
decision that the Committee and its Secretariat should give
more attention to trade law problems, and that International
Legislation on Shipping should bLe one of the topics to be
studied in some detail with the object of assisting the
member governments in their examination of the work of

INCITRAL and UNCTAD in that field and in preparing
them for any plenipotentiary conference that might be con-
voked by the United Nations, In pursuance of this deecision,
the Secretariat of the Committee has been closely following
the work of these two bodies and has submitted studies to
member governments from time to time,

In telation to the work of UNCTAD, the Committee’s
Secretariat kept under review the events culminating in the
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adoption of the Convention on a Code of Conduct for Liner
Conferences as part of the consideration given to the work

an International Legislation on Shipping within that
ody. ‘

In relation to the work of UNCITRAL on bills of lading
w.'hich has now culminated in the adoption of the Conve:-’
tion on the Carriage of Goods by Sea by the Hamburg Con-
ference, the Committtee’s Secretariat p;'eparecl 1'epliesL to the
ques:tionnaires on hills of lading sent by UNCITRAL, The
replies were circulated to member governments and ;:ert-:ain
other Asian-African governments to assist them in formu-
lating their views, These were also considered at the Tokyo
Session (1974) of the Committee and the views of the Sub-

Comm ee were t ansmi »d bO t} (<] session 01 th('
ltltl > ral tt( h Slxth €88
UNCIIRuAI[ ;& OI klllg GIOIIIJ

At its sixth session (1975), the UNCITRAL Working
Group on Shipping had made an extensive study of th:
following topics: (i) geographic and documentary scope of
application of the Convention; (ii) elimination of invalid
cla'uses in bills of lading; (iii) deck cargo; (iv) carriage of live
animals; and (v) definitions of ‘carrier’, ‘contracting carrier’
and ‘actual carrier’. Since the report of the Worki:rr Group
haq revealed differences of opinion, the Committee’cs Secre-
‘.(a,rmt prepared a study on these topics and eireulated it to
its member governments and certain other governments,

Baghdad Session (1977)

At its ninth session (1976), UNCITRAL approved the
text of the Draft Convention on the Carriage of Goods by
Sea and resolved that the UN, General :(ssembly should
convene a conference of plenipotentiaries to elaborate a
Convention on the basis of the Draft Convention. Follow-
ing this, the Committee’s Secretariat prepared an elaborate
study on the Draft Convention and placed it before the
Trade Law Sub-Committee during the Baghdad Session of
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the Committee held in February 1977. The study set out
the genesis of each article of the Draft Convention giving a
complete picture of the preparatory process through which
these articles had passed in the various meetings of the
Working Group on the International Legislation on Shipp-
ing and at the ninth session of UNCITRAL.

The Draft Convention was considered by the Trade Law
Sub-Committee, article by article, on the basis of the study
presented by the Committee’s Secretariat, The Sub-
Committee found the Draft Convention “generally accept-
able’”, but was of the opinion that careful consideration
should be given at the Conference of Plenipotentiaries to the
following points:

“(a) Inrelation to Article 1, paragraph 2, the possible
addition of the word *subsequently” immediately
before the last word of that paragraph.

(v) Inrelation to the opening words of Article 2, para-
graph 1, whether it was intended that the Con-
vention was to apply to a carriage of goods
hetween a State and a dependent territory.

(¢) Tn relation to Article 5, paragraph 4, the possibi-
lity of shifting the burden of proof from the claim-
ant to the carrier, taking into account, however,
the need to balance the interests of both parties in
the context of the overall structure of the rules
contained in Article 5, as well as the impact which
the shifting of the burden may have on insurance
costs,

(d) The possibility of harmonizing the drafting of
Article 21, paragraph 1(d), and Article 22, para-
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graph 3(b). It was suggested that the word “any
additional place” and the words ‘‘any place” in
these provisions could be replaced by the words
*any other place.”

(¢) In relation to the first sentence of Art'cle 23, para-
graph 1, whether the drafting could be improved
if the following wording were adopted: “any stipu-
lation in the contract of carriage, in a bill of lading,
or in any other document evidencing........ ... e

The Sub-Committee was also of the view that the follow-
ing provisions called for special consideration at the Confer-
ence of Plenipotentiaries:- Article 6; Article 17; Article 19(1);
and Article 23(3).

The recommendations of the Sub-Committee, as set out
above, were approved by the Committee in its plenary ses-
sion held on 26 February 1977.

Doha Session (1978)

During the Doha Session (1978), the Trade Law Sub-
Committee noted that the United Nations Conference on
the Carriage of Goods by Sea would be held in Hamburg
from 6 to 31 March 1978, In view of the importance of that
Conference to the developing countries, both from a legal
and an economic point of view, the Sub-Committee recom-
mended that the Committee should wurge the member
governments to participate in the work of that Conference,
and that attention of the member governments should be
drawn to the views expressed by the Sub-Committee on the
Draft Convention at the Baghdad Session. These recommen-
dations were accepted by the plenary of the Committee on
23 January 1978. In pursuance of these recommendations,
the views expressed by the Trade Law Sub-Committee at
the Baghdad Session on the Diaft Convent.on were




