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occur if they have to remain all the time in the Department of
International Law alone. It also creates the possibility of recruit-
ing trained persons in the Foreign Service; it helps to train a
jarge number of Foreign Service officers in the field of interna-
tional law which is important, particularly having regard to the
fact that a Foreign Service officer today has to deal with a
certain number of legal questions even when he is posted in a
diplomatic mission abroad. Apart from this, it avoids the ten-
dency within the Foreign Office to treat the legal advisers as
specialists to be consulted only on technical questions rather
than as day to day policy formulators. Moreover, it also safe-
guards against the psychological factor which sometimes is
ound in the attitude of regular Foreign Service officers in
regard to the specialist in the Legal Division as some kind of a
poorer cousin.

particular regard to compliance with international law. Legy]
advice may also be sought from outside experts.

Syrian Arab Republic : International legal problems are
dealt with, in general, in the Ministry of Foreign Affairs withip
the Department of ‘‘the Legal Department and Internatiopa|
Treaties’'. The Department has at present three diplomatic
officers and is headed by a Director who has the rank of ap
Ambassador. The Director as also the other officers of the
Department all have studied law in the University. Internationa]
legal problems are sometimes and in special cases dealt with by
the professors of international law of the Syrian Universities
under the auspices of the Ministry of Foreign Affairs.

Togo : Problems related to international law are dealt
with by the Directorate of Political and Legal Affairs in the
Ministry of External Affairs in consultation with the Procureur-
General of the Republic. This Department is composed of a
Director and an Assistant Director, both of whom are lawyers,
and a few associates.

One great snag in this system, however, appears to be that
4 often leads to lack of continuity. It has frequently happened
that due to normal promotions and transfers, a situation may
se where all the officers of the Department are new and may
be aware of the decisions which had been taken by their
redecessors in the past without spending a good deal of time in
oking up back papers. Another problem which arises is that
eign Service officers who may be called upon to deal with
Wwork at a particular stage are more often engaged in the
se of their tours of duty in other types of work and they
ly not be fully conversant with the latest developments in the
Moreover, international law problems not only arise in the
gn Office, but in various other Governments also and one
Y often be faced with the task of coordination between such
Ttments and the Foreign Office.

Merits of the system

This system is also practised by Canada and a number of
Latin American States. The countries which follow this pattern
consider that the subtle admixture of legal and political factors
which comprise the actual work of the International Law Divi-
sion requires the skill and experience of officers trained both m
law and diplomacy and for this reason they favour & system
whereby legally qualified Foreign Service officers alternate bet-
ween the Legal Division and diplomatic missions abroad 3‘:“:'
occasionally other Divisions in the Foreign Office. Th“_s t;g
system provides them with practical knowledge and t‘xper‘e;ef
in international relations. The basis for this policy i ;pe {;fed_
that it helps to prevent the separation, both physical and int€
ual, which occurs between Legal Advisers on the qnﬁrs 2
and policy makers on the other if the Legal A‘%v'se
divorced from the mainstream of foreign policy plan™”&
a5 officers
which

(iii) Establishment of a Specialist Division in the Foreign

Office

hTtlz,e}:hird method which has found favour iq some coun-
al ... lave a specialist division within the Foreign Office to
; all matters concerning international law and treaties
an the Division with specialists who are not members
8ular Foreign Service. Britain adopted this system when

are

It also affords promotional opportunitics &
not obliged to remain for long periods at a fixed 14

]
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she decaded 10 have & regular set wp in the Foregn Office for
dealing with intcrnational legal problems. In the United Stajes
of America the patiern it very much similar. 'Within the Asiag-
African regeon, according to information available with m, thn
sysiem los been adopled in -

India + 1o India. legal advice on intermational legal prob-
lems s rendered by the Lepal & Treaties Division, s specialist
Divimson of the Ministry of External Affairs, I renders advice
not only 1o the Foreign Office but 1o other Ministries/ Depart-
menis alss concerncd with international legal questions, The
Drivishon i manned by qualified legal experts who constitutc an
ea cgalre personnel. Le. they belong neither to the regular
Foreign Service nor o the general legal advisory service of the
Governmenl. Apart from tendering sdvice on questions of
international lew, officers of the Divison partcipale in treaty
negotiation and eaforcement, preparation of brefls on islerna-
tional legul gquemions when fitigation arises in respect thereofl
gither before mationel courts or arbitral tribunale, the Interna-
tional Coury of Justice and other internationsl orgsnsstions and
pssigtance in the formation of foreign policy even on political
matters either in consonance with the teneis of extablished legal
order or affecting minimal ¢hanges therein.

The Legal and Treaties Division s headed by & Legul
Adviser (with the mank of Joint Secretary) who s assisted by
directors, deputy directors, four assistant legnl advisers and ten
law officers

Pakistan : Interrational legal problems are handled by a
specalint diveson i the Foreign Office called the ~“Legal and
Treaties Branch™. The Legal and Tresties Branch is & part of the
Ministry of Foreign Affaim and has ne conmection with the
Minisiry of Law, Law Advice s sought by the political desks as
and when nny problem arses in their work, 11 is also sought by
other Ministrics/ Division of Government regording thewr prob-
lems of internotional law. As & rule advice given is penerally
neted upon

The Legal & Treaties Branch i composed of the follow-
img :—{1) Legal Adviser—Joint Secretary—Director General;
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two Depuly Legal Advisers {ronk Depuly Secrsliry] and one
Amisiant Legnl Adviser and one Section Officer, The posis of
legnl officers are ex codre posts and they do not belong 1o the
reguler Foreign Service. Postspraduate gualification in inerna-
fional law amd some caperwece m the feld i regarded neces-
Ery,

Preparatory work for inlernational conferences on inlerna-
tional legal questions & done by the Legal & Trealies Branch in
consultation with the Minmstres/Diviioms of the Governmemt
most directly concerned with the matter adminisiratively. IT the
kihjoct is such as mot to comcern any other Divmon of the
Covernment, the preparilory work and policy directions are
formulnied within the Mindstry of Foreign AfTuirs sself,

Sri Lanka 1 Legal advice on [nternational law guestions
B given by the Legal Division of the Mindatry of Defence and
Foreign Afairs, which was extablished as o specinlist division in
1963, The Legal Division furniabes legal advice oot only (o all
Branches of the Mmistry of Defence and Foreign Affairs, but
aho o all other Minniries and Deparcments mvolved in foregn
tranasclions covering such dubjecti s tupping, florvign loans,
civil aviation, tourism, eic. This specialing divisson, which i Lthe
repository of the Governmenl's (fesly commitments, i consilted
on & regulnr basis i the drafling, imerpretation, executson and
pdmimisiration of treaties In which Sri Lonka o a pary. |G
sdvice is also sought concerning initintives taken by Sri Lanka
within the United Natlons. the Specialised Agencies and olher
infernaticnnl organsations, In recognition of the foct, that most
internationil political initiatives huve a lepal aspect and are ofien
couched in legal terma, formulation of foreign poticy within the
Foreign Office (s carried oul in consultation with 1he Legal
Driwision

The Legal Diviaon of the Foreign Ministry existy wde by
side with the Covernment’s general advisory service which in
8ri Lanks i the Altorney-General’s Department. Forsign Ofice
legal specialists comsull Atlomey-General's Department a8 and
when necessary im national imterest. Correspondingly, the
Altornev-Crenernls Depariment seeks the advice and asiiance
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of the Legal Division of the Foreign Ministry on international
law gueslions,

Merlts of the system

Persons who are normally recruited to posts m such
specialist divisions are those with experience m law pl‘u.i:lil.‘#l or
teaching who are prepared to take up international law advising
as a career. This qualification sssists them in understanding the
practical nspects of the questions that arise from time to time not
anly in the Foreign Office but also in the various other Depart-
ments of the Government, because international law guestions
arise not only in Foreign Offices but they do arise at the same
lime in various other departments that deal with loreign coun-
tries and foreign problems in their own right separately. Thus,
lepal advisory service is not only the problem of foreign palicy
in the political sense, but also foreign policy in the technical,
functional, economic, commercial and other spheres. Therelore,
the particular merit of this system is that it leads lo specialisa-
tion in a field where specialisation has become so important and
cnsures continuity with the result that the work can be far more
expeditiously disposed of. Also, international affairs, foreign
policy and international law are today so closely inter-related
that it becomes essential having regard to the multifarious prob-
lems that arise in the Foreign Office from day to day that expert
legal advice be available, as it were, from counsél *“within the

Sivnse",

Further, the sources of international law are frequently
difficult to determine and much of international law even ut
present remains in 4 formative stage. The formation of interna-
tional law is, however, a process capable of direction through
constant State practice, The maintenance of consistency in the
State practice, desirable in itself, is also a means of establishing
norms of customary international law felt to be desirable by a
particular State It requires a specialist in consiant touch with
the practice of his own and other States 1o remain familiar with
the sources of international law and current trends in the
development of international law, For that reason Foreign
Ministry is the ‘location of choice’ for the practising internd-
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tipngal lawyer called upon o advise his Government on 4 regular
huisis,

The proponenis of this system also hold that us the highly
specinlised field, it has pot been found o fit readily into the
scheme of a State's general legal ndvisory service. Tt is often the
cage that intermational law guestions cannot be resolved by
reference to & clear-cut universally  recognised and - readily
accessible rules a5 in domestic low, and penzral legal advisory
services the world over have iraditionally shown o reluctance Lo
give opinions in these circumstances on what often appear [o
them to be guestions of international policy rather thun fw.
Further, career prospects im a State’s general legal advisory
service tend not bo encourage specialisation to the degree called
for by the field of public international aw, The ling of iscent in
the coreer of o member of o Siaie’s general legal advisory
gervice may be expected to run through s traditional hierarchy
of positions to the highest couris in the land. The arena of the
internationsl law specialist lies elsewhere, and the rewards of a
career of intense spacinlization lie in 8 totally different direction.
It 15 in the miliey of mternational negotitions, cliims and
counter-claims and in becoming part of infernational law that
he would seek fulfilment, and the Foreign Ministry is the only
institution which would in most countries offer entry lo and
oppoartunities for advancement in this particular fiald.

The one deawback in this system is that in smaller Foréign
Offices the specialists who siaff the Infernational Law Division
may lack prospects for promotion and it is often frustrating for
persons employed as specialists to find that officers in the
Foreign Office who are much less qualified going up to top posts
only by reason of their being members of regular Foreign
Service, Ths is a sitwation which necds 19 be tackled and if it
can be solved by providing enough opportunities for the law
specialists, this may perhaps prove to be the best system. But
al the same time it is feared that il thess law spectalists become
i part of the Foreign Service and they go on diplomatic missions,
they may or may nol mostly remasin legal. They may acquire
diplomatic skills but at the expense of their law skills, It s,
therefore, suppested thai the Interpational Law Division musi




218

continue to be a specialist division with & separate cadre of its
own, and i regard to promotions, it should supply the same pros-
pects as the regular Foreign Service. More precisely, “sep-
arzte but equal™ should be the rale mther than the exception

fiv) Afixed Syafem

Some counines have 3 mized system. that is o say, whils
mamtzining a small international low section in the Foreign Office
the oltimite responsibility for rendering advice on international
legnl questions is vested in the Attorney-General or the Prin-
cipal Law Officer of the Government, This pattern is in vogue
in Kenyva and Malowi, subject to cerizin variatons,

Keaya ¢ International legal problems in Kenya are hand-
led by two departments which act in co-operation. These ure
(i) The Attorney-Oeneral’s Chambers which, constitutionally, [s
the Advior to the Government on all legal matiers. both domes-
tic and international; and (ii) the Legal Division of the Ministry
of Foreign Affairs.  Almost all Bsees of iniemational law are
channclled through the Minisiry of Foreign Afflmin. Once 8
document i received which reqguines oither Government conm-
ments or sction, the Legal Division of the Ministry of Foreign
Affairs studies the documeni, prepares the comments and
forwards the same to the Attorpcy-Genersl's chambers for
their comments. Alter the exchange of comments, a final paper
5 prepared to incorporaie the views of the two departments, and
that constitutes the legal position of the Governmenl on the sub-
ject.  The method of obtaming legal advice is the exchange of
commenis by ithe two depariments producing one view on ihe
sabjecl. I case of difference of opinion on a particular legal
point. the view of the Attorney-General becomes final.

Al present. the Legal Division has four lawyers who ere
civil ervants. The Auormey-Oeneral's Chambers abo assipn
ceriain lawyers in the Chambers o deal with tssues on inlemas-
tional law.

The preparation lor international conferences of legal ques-
tigna ie lirgely done by the Legal Division of the Mimstry of

Foreign Affnirs in consultation with the Atlorney-General's
Chambers,

X

Malawl 1 I[nternational Jegal problems are not handled
by any particular Ministry in Malawi.  The competence 1o deal
with the same hus been distributed among the various Ministries
depending upon their sphere of imterest. In general, however,
the Attorney-Geperal's Chambers are responsible for all legal
advice to the Government, be it on domestic [ssues or on interna-
tional legal problems. One such exception s that all inferna-
tional boundary problems are the concern of the Treaties
Officer in the Ministry of Exicrnal Affairs. Further, most straight-
forward technical subjects such as air services agreements (where
air law might be involved), the law of the sea (g Ciencva
Conventions of 1958 and the Third Law of the Sea Confercnoe)
are flelds in which the Treaties Officer advises the relevant
Government deprrtment on the legal implications involved with-
out involving the Attorney-General's Chambers. However, the
Treaties Officer himsell is seconded from the Attorney-General's
Chambers and is ultimately answerable to the Attorney-General
although he ordinarily works in the Ministry of Exicroal
Affairs

The method of oblaining legal advice is as follows : Ordi-
narily, the Ministry of External Affaims refen anything that
might have legal implications 1o the Treaties Officer but where
advice is sought on complex issues which necew itate amendmg
domestic legisiution, then either the Permanent Secretary for
Externul Affairs or where necessary, the Treaties Officer. on his
own initiative when he is not quite sure about his opinion, refers
the problem to the Attorney-General.

The method of dealing with preparatory work for interna-
tional conferences on international legal questions is first by
consulting the Aitorney-General on whether the domestic law i
compatible with the subject under discussion, and u-::nnd}r.
comsultations with the pirticular Ministry which is concerned with
the subject under discussion. For example, anything that con-
cerns Patents and rclated matienn would be referred to the
Registrar-General's Department since the Regstrar = directly
responsible for patents, trade marks and designs. If need be, the
Registrar and his subordinates would meet and discuss the sub-
ject of the Conference with officials of the Ministry of External
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Affuirs and representatives of the Atorney-General's Chambers
80 a8 10 formulate & unified method of approach.

I, MNatwre of work im the Internationa] Law Divisdon
t.l'j .r!ifh.l'!'p.r'_r Funciiony

The primary and most important function of an Inerma-
tional Law Division is to render advice 1o the Government on
wsues affecting 18 foreign policy and other questions which in-
volve some international law elements  In so far as the Foreign
Office s concerned. a good deal of its work involving relations
with other States offen involves, durectly or indirectly, guestions
of miernational lsw or practice and consultations with the legal
advisers become necessary before the Mininter can decide wpon
the action thai is to be iaken in a paricular case or case. 1§ has
now become an almost imvariable peactice for the Minmster 1o
consuli his legal advisers before making & policy ststement, both
in and outside the Parlament, and particularly 30 when it con-
ning & referénce io any acls or omessons on the parl of some
other Siate or States. Apart from purely rouline commumnics-
tions botween the Foreign Office and s diplomatic missions and
condular posts abroad and the intermal sdministrstion of the
Foreign Secvice, there & hardly any matter which does nol re-
quire consultation with the legal ndvisers. This is the reason
why in larger Foreign Offices, such as in Briain or the Uniled
Swes, the Legal Adviser's Department v organised into
branches correspondmg to the organisation of the Foreign Office
s & whole in varous territorial and specialist divisions so that
any problem arising in a particular division of the Foreign Office
can be immedistely referred to the Legal Adviser concerned
Beginnmg with guestions relating 0 a country’s fronters, ulilisa
tiom of its patural resources ke the walen of an isternational
river or the sca adjacent to jtx coast, ireatment of forcign
nationals In it izmilory, profection of s citizens abroad, xam-
ination of policies and practices of other States, the work of the
Legal Adviser's Department extends oven lo such relatively
minor matters as customs privileges of a diplomat snd granting
or refusal of passports. If a Governmeni withes o make a
representation (o a foreign Government of lodge & projest, the
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Foreign Office has to be miisfied that iis stand i cofrecl in
accordance wilh the norms of international law and naturally the
Legal Adviser has 1o be consulted before the Government lakes
ARy aclicn
Although the desirability and the peed for frequent comalla-
tions with the Internstionsl Law Division are wedl w.:npmu
practice varies from Stte 1o State regarding the stage a1 which
legal ndvisers are to be consulted and l!‘nr: meihod .duptd
for referring problems 1o the International Law Divishon.
Experience shows that whilst the majority of the legal issues
which arise in the work of a Foreign Office are rnh.!l:lﬂ'ljl
easy 10 tackle, there are some problems which need consideration
and scruting st the highest level or mnmhule_ B _;rui
deil of research, In the countries which mainimin un
International Law Division in the Foreign Office, consaltation
hetween the Foreign Service officers and the Legnl
Department on most of the guestons become 3 routine matter
and advice is tendered sometimes verbally and at times l:lr.rmbrd-
ing short minutes on the case file Th'u.il.pu-tic_ultﬂr w0 in Ihose
Foreign Offices where the logal adviser is kepl in the picture at
all stages and the telcgrams and communicationd received (rom
missions or posts abroad are cather endorsed or circulated for in-
formation 1o the Legal Deparument. Ia the more complicaled
cases ‘which may roguare not only the aliention of the legal
adviser of the Foreign Office. but may call for a reference o the
Principal Luw Officer of the Government. a more formal pro-
cedure i ofven resorted w which invelves preparation of a com-
prehensive statement of the case in the concerned political divi-
sion of the Foreign Office giving the history :rF the case, hack-
ground information, |sues involved, the possible ropércuissons
of the suggested action etc, A good muny of the mtters *F'“
have to be dealt within the Foreign Office require expeed itious
disposal and this is posible if the legal adviser has n spocialised
knowledge of his subject and Is kept in the picture regularly in
relation to the work of the Foreign Oifice o8 a whole and 18 mol
regarded as an outsider to bhe consulted only when a problem
anses
Apart from the Forcign Office, as already uated, there
are a large number of other departments whose work at wome
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klage or the other involves questons of milernatsonal Bw. Thas,
for exgmple, the Ministry of Interior & very much comcermed
with the question of the protection and trestment of abens
granting of asylum, extraditlon of fugitive offenders etc, whilst
the Treasury or the Ministry of Finance wouild be directly res-
ponsibie for guestions relating to foreign. sid, customs administra-
ton, tmxaton, and development programmes with foresin
collabomtion. The Minmines or Depariments of Trade and
Commerce aie gencrally respomible Tor implementation of
bilateral and multilsteral trade agreements whilst the Ministries
of Aviation, Transport and Communications would be concern
ed with matterd relating to alr transll agreements, shipping and
other mesns of transportation, broademsting, postal services,
gtc. The Ministry or the Department of Defence s also con-
cerped with intermational law in (he maiter of use or deploymeni
of the armed forces including passage of warships and aircraf

A Tew of the povernments kke the Unilcd States or the
Uimited Kingdom have scparate legal advisers for some of those
departments who deal with questions concerning both municipal
and international law. The method of consulting the depari-
mental legal adviser in such cases i very much similar to the
pvstem set oul above ndopted by Inrger Foreign Offices, that is
1o say, ihe legal adviser & kepi in the piciure in the day-lo-day
functioning of the department.  Since matters relating 10 these
depariments cannot be handled m an wolated fathion and may
invalve the general policy of the Government in foreign affairs,
the feganl advisers of the department concerned are Loown
pencrally to keep closely in touch and a¢t in consultition wiih
the Foreign Oiffice legal department.  Inoa vasl majority of the
cotuntries, however, these departments normally seek advice from
the general kegal advisory department which is organised under
the Attorney-Gieneral or the Minster of Justice. The Attorney-
General's department may at limes post resident legal advisers
i the Ministrics or Departments concerned but they form part
and parcel of the geneml legal advisory services

From the mformation available, it s notd very clear a& o
how international law problema arsing i the vanous depart-
menis which are serviced by the peneral legal ndvisary Jepart-
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ment under the Attorsey-Oeneral are hamdled, und what is the
relationship of that department with the Foreign Office legal
adviser in relation to the intermational law problems where a
swcparate international law depariment B maintained i the
Foreign Office. It i desirable that if international lvw probiems
arising in the departments other than the Foreign Office ‘are to
be handied by a different set of legal advisers, close co-ordination
would be necessary between them and the Forcign Office legal
adviser in cases when the Foreign Office has o |egnl department
of ita own

(i} Trearr-making ord nierprefafion

Another important branch of the work of the Inlcrnatonal
Law Division is treaty-making and their interpreiation. As &
matter of facl, # good deal of advisory work not only in the
Foreign Office bul alw in other Government Departments in-
volves interpretation of treaties. Consequently, i the legal ad-
viser i associsted with the negotation and conclusion of treatses,
be is better suited to render advice on problems which may -
volve interpretation of that treaty. The pracie mn the Amb
Republic of Egypt, Brimin. Dahomcy, [ndia, Indonesia, lram,
Jupan, Jordan, Kuwait, Pakistan, Philippines, Republic of Korea.
Syrin and Togo is usually to associate an officer of the Foreign
Office legal department from the early slages of negotintions
irrespective of the fact that the treaty may directly be related 10
the work of some other governmeni deparimeni. Expenence
hos shown that m matters of drafiing &8 well 25 on subsiantive
msmes, the legal sdviser's viewpoint should be sct forth at the
outset at it s often difficull o rectify & defect once the partses
have come to an agreement alter hard barguining. 1t may be
worthwhile to sdapt this practice, especially in connection with
ihe conclusion of political treaties and more inportant trde
agresments.

Preparation of full powers and sieps for ratification of
treaties are genenlly taken practically in all countnes in the
Treaties Section of the Forcign Office. The Treaties Section is
usunlly ome of the wings of the Legal Adviser’s Department
where the Foreign Office maintuins o legal department of its own
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iff) Prepavaiion aff Cowrr Cazen

Alihdugh handimg of ltigation and preparation of cowr
cases on behall of the Government ié gencrally the responsibility

of & centralised depariment like ihe Treusury Solicitor in Britain
or the Department of Justice in the United States and in the
Atiorney-Ceneral’s Deparmment or the Ministry of Justice in the
case of Botwwana. Kenya, Malayiia, Malawi, Nepal, Uganda,
Lambia end moest other countmes, il i@ sow zeacrally sccopbed
that the conduct of cases before the Intermations] Cowrt of
Justice or International Arbitral Tribunal shoulkd vest with the
kgal depurtment of the Foreign Oiffice, The legal Advisen
of the U5, Swte Department and of the Briinh Forogn Office
often act a8 the Agent for their Governments before the Interna.
tional Court of Justice and it is normally the practice for many
other Siwtes to aceredit erther an Ambassndor or their Foreign
Odffice legal adviser s the Agent.  Preparation of a cuse before
the International Court of Justice or an interaational arbitral
tribunal not only réquires the collection of a pood des] of [aet-
uwal data and legal matcral on the question &t msue, bul it also
pécessitates submission of detailed briels containing arguments
proT to the oral bearing. This B normnlly done in the Intarna:
tional Law Section of the Foreign Offlce. A number of interna-
tional organistions have their own commitiees or tribunal
like the International Civil Avialion Organisation or the Interns-
tional Labour Organisation far seitlement of dispates.  Present-
ation of cases before such commitiees or tribunals i similar
io that of conducting cases before the Intermalional Court of
Justice or miermational inbusak. This work W alo gradually
being taken over by the Foreign Office legal adviser though other
Government departments may be more directly concerned with
the subject-matter of the dispute. Cases involving international
kiw before aational couwrts and tribunuls are usually handled by
the départment which W aofmally concerned wilh Governmeni
litigaison, but here again the Forcign Office legal adviser & ofien
awociated with the preparation of the case,

In Britain, one of the functions which the Foreign Office
legal adviser performa in regard 1o cases before the local courts
i% to consider the guestion of issue of certificates when the court
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detires 1o beinformed of the status of & forsign State or u foregn
sovereign of a person claiming to be entitled to immunity from
the jurisdiction of the court. In the United States though such
a certificate is issued in the form of & suggestion by the Depari-
ment of lostice, il ii 50 done usunlly &l the instance of ibe
Foreign Office legal adviser. In the newly independent countries,
the practice of imsing certificatcs has wet 1o be developad,
but there s no doubt that when the courn adopt the
practicc of accepting wuch certificates, the task would fall on the
legal adviser of the Foreign Office to determine judicially in each
case whether or not 10 lssue a certificate in a particulur case

(i) Cadificarion and develapment of Faternationn! Law

Choe important aspect of the work of the Lnternational Law
Dyvisson which has srisen in recent vears relates o codification
and development of international law. It is well known that since
the establishment of the United Natisns and the crédtion of ihe
Intermational Law Commission, a sysiematc atlempt is being
made o progressively develop rules of international law in order
o sl modern conditions and in the context of an  (ntecna-
tional community composed of independent nations all over
the workl.  An attempt is aho being made to codily und formu-
late principles of international law on some of the important
topect in the form of law-making conventions s0 as 16 do sway
with ncbulous and customary rules which may or may not be
acceptable 1o afl sations.  This involves careful cxamination of
formulations made by the International Law Commission us also
preparatory work for paricipation i infernationnl conferences
where the work of codification in the form of conventions
normally tkes place. In recent years. the Law of the Sea, Diplo-
matic and Consular Relations, the Law of Treaties are some of
the subjects which have necessitated close attemtion of every
Foreign Office and the task has maturally fallen on the legai
sdviser's depanment. Apart from the Sixth Committer of the
United Nations and the International Law Commission, there arc
various other forums where international law is being codified
or progresaively developed. such aa within the Organisation aof
African Unity, the Organisution of American States, the Council
of Europe und various other forums The United Nations
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Commpsson on Inicmational Trade Law and the Unitedd Mitions
Commiszion on Trade and Development arc handling l=gal ques-

tions in the Geld of trade and commerce and the work of thew
bodies, though inthe spocinlised Reld of trade, would need exam)

nation by the legal adviser’s department in conjunction with the
kegil adwvisers of the deparimenis which are directly mvolved

1. Status of the Legal Adviser and his role in palicy
making

The status of o legal ndviser in practically every counlry
all over the world has wsually been kepl at o high level so that by
remson of his position in the Government, he is able 1o effectively
participate in palicy formulations. Thad, the Attorney-Genéral
or the Minister of Justice i normally a person of cabinet rank
who is called in to sdvise the Government on mmpormnt (ssues
and s assocmied with the polecy formulstion of the Governmeni
ms & whole, This trend is equally réflectied in the mnk and status
which is given to the Foreign Office legal adviser Thum, in the
Linited Kingdom, the first incumbent of the post of legal adviser
in the Foreign Office was given the mok of an Under Scoretary
of State who directly dealt with the Secretary of State for Foreign
AMairs. In the United Stiutes ol America, the Legal Adviser of
ihe Departmient of State aleo enjoys almost o similar giatus.  In
ibe Foreign Odffices ol the pewly independent countries, the
Legsl Adviser is a person of the rnk of an ambassador and a1
times that of a Mmister Counsellor ar a Secretary or a Joint
Secrewary. 1 o essentml that ihis status for the legal adviser of
ithe Foreign Office should be maintamned which s commensirrile
with the importance of inermational law in the miemational
refutions of a country ms & whole. 11 % desirabic and Aeceisary
thai the legal adviser should be in a positon o offer independent
and nuthoritative advice which should be given due weight by
the policy-making departmenta of the Foreign (Wlice and ihis can
be o if the legal adviser iy a person of high mank and directly
responsible (o the Minister, In view of the fact thal interna-
tiopal law is inextricably linked up with formulation of foreign
policy, it is important that the legal adviser should be consulted
@i all stages of poliey formulation and closely associnted with
policy making In the conntrics where the Govwernment
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maintain the tradition of being guided by the advice of the legal
advisers, the general practice is invariably to associale him with
policy making and nny tendency to make the legal adviser an
imstrument for justifying the decision of admanistrative officals
s generally frowned upon. Nevertheless, the influence which
the legal adviser may be expected 10 bring 1o bear an the policy
formulation would depend upon his own personality, his relation-
ship with the policy making departments of the Foreign Office
and his own experience and knowledge in the field of interna.
tional law

[V, Recruitmeni snd iraining of persanne] for

international law advisary service

As already stated, the recruitment and iraining of person-
nel depends lurgely on the pattern of organisution of 1he
imermitional law advisory service in each Government, In cuses
where this forms a part of the general legal service, the usunl
method of recruitment is through regalar civil service chunnels.
Under this system. the new entrants to the service are taken on
after 0 qualifying test and the minimum hasic requirement 15 a
univertity degree in law or it equivalent.  The period of train-
ing comes in during the probationary penod following upon his
entry into the service though certsin Governments have schemes
for sending their officers for speclised coure H.Lmni.nl: in
international law ul recogriscd inslifotions or universies

In the countries where the internutional law ndvisary
service I8 linked with the regular foreign service : officers
are rectuited through regular  examinations or other
modes of selection prescribed for entry into the regular Foreign
Service. Out of these new entrants, persons who possess acade-
mic degree in law oOr are otherwise trained on the subject are
carmarked for being posted 10 the legal division in the coure of
their carcer. Apart from a certain basic Lraining which they
receive in the Intemationsl Law Division itself, it is very seldom
that such officers are required to undergo any specialised tradn-
ing outside the Foreign Office. It has, however, been found that
severnl officers cither ke stndy keave m order to oblain a h'_h:r
degree in international law o7 take advantage of @ posting n a
convenient place to acquire such higher qualification in order o
better their prospects.
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In the third category of cases. that is where the Forzign
Office mainlains n specialist division composed of persons whe
wish 1o make international law advising as their carcer, new en-
trants are usually brought in who have at least 3 Masters Degree
in Law or equivalent professional qualification coupled with &
ceruin umount of cxperience m law practice or teaching. The
cmiphass here is ot only on high scademic qualifications but
also on & degree of matunity gained out of experience so that
they may be in a position 10 handle the job of = specialist
international law, Some of the Foreign Offices which adopt this
patiern for their international law advisgry services are known
to take m unversty professors on secondment or persens from
law practice for limited periods to man the more senior posts in
the department  This lacilitates availability of the services of
expenenced persons from Lime Lo time who may be reluctant o
join Governmen! service s a career of to subject themsclves to
postings and tranifens oulside their country

v Advies from outside sources

It has been seen that even in most developed countries
eminent lawyers from outside the Government are ofien called in
mnd their advice sought in connection with presentation of cotir
cides or in specific fields which require specialised knowledge
and study.  In Brtain prior 1o 1885 the Foreign Office generally
sought ndvice from various experts who were practising advocates
and even the office of the Queen's Advocaie was held by per-
sons who were nod regular member of the Government.  Even
m recent years, the British Foreign Office has not given up the
practice of consulting eminent professors or of engaging as
counsel legal practitioners for the presentution of their cases
before the International Court of Jumice or arbitral tribunals. In
the United Stutes, professors from various law schools are often
requested o serve in the State Department in advisory capacities
on specified fields and for specific periods. In the newly indepen-
dent countries which hed littke or no experience in the field
of international law, Governments had 10 rely heavily on out-
side lawyers not only from their own countries but also from
abroad m connection with preseststion of their cases befare
international forums as abo for genersl sdvisory work om

a»

imtermational law. In Iran, Japan, Philippines. Repubiic of Korca
and Syria, where the legal department m the Foreign Office is
manned by regular members of the Foreign Service, the associa-
tion of specialisl profesors has been o regular feature.

Ii @ apparenl that, however well organoed alégalsdviser’s
department in the foreign Office may be, if would have [o
depend on the skill and advocecy of experienced Inwyers if the
government's case hia to be adequately presented before the
International Court of Justice, arkitrul tribunals or other forums,
This ia bardly likely (o be ovailable within the department and
the government would bave to depend on outside lawyer [or
this purpose. Apart from this, some of the fields in interna-
temal law have become so specinlised that it would need all the
akill of a recognised expert on that particular branch o tackle
the matter when an intricate problem atises. Moreover, the
preparathon of o case or the presentation of a Government's
viewpoint may need such Ume-tonsumeng proces which the
Foreign Office legal adviser may not be able 1o devote The
expertence of Japan in utilising the services of professors on this
kind of work has proved 1o be extremely fruitful. Apart from
this, several countries have adopied the practice of including
profesors and outkide lawyers in thar delegatons o conferences
which invelve drawing up of law making convention:. The peed
for the services of persons fmom thete sourcel i all the more
when the lemal adviser's department of the Foreign Office s
manned by regulsr Foreign Service officers who rotate between
the Forcign Office and diplomatic posts wbroad

Vi Library facilithes

There can be hittle doubl that no legal adviser can effect-
wvely discharge his duties in adwising his Governmeént unless be
i3 it posscssion of the wols of his trede, that i, an adequate and
well-equipped fibrary. In this regard the newly independent
counines are somewhat a1 a disadvantage since they have nod
had the opportunity lo buiid up a coliection of books and
materals on imtermational law mn the paat and have 1o do 0
practically from the scrap. Very ofien, a5 pointed out by the
Delegate of Indma during the New Delhi session (Janvary 1973),
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op sccounl of the lack of proper library facilites and opkecp of
archives more Uime & aken in localing the relevani materials
than tn iendering the advice, Further, i & often the case that
books and journals which were published sometime ago are not
readily available: and # i oiten difficult 1o make a choxe snce
a0 muoch material in various languages s scatiered over 0 many
places. One of the sources which the legal adviser ofien needs
to refer 10 is the ‘back papers’, that i policy statements or pre-
viows opinions given on an identical or similar ssuve which are
nod wsually awailable in published (orm.  In older Foreign
Offices there is usually the practice of indexing such “beck papers”
#0 that they are readily available io the legal advisers whenever
the oocasion arisea  The pewly independent countriss oaturally
Inck this source since they were not directly concerned with
foreign affairs during the colonml period.  Occasions have been
known Lo arme when legal advisers have bad 0 make loog trips
io i Europenn country to consuli either ald treatises on intema-
tional law or ook up "hack papers’ in the Foreign Offices of
their former colonml rulers. Fortunately, in many Belds the law
i being o0 much revised and codified that an adequate supply
of United Nations material and current legal journals are likely
i fill the vold which may be found due to non-availability of
clmasical works and ‘back papers’'
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