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| Comments on Draft Propositions on the Law of International

l ' Rivers” a copy of which is attached.
REPORT OF THE SUB-COMMITTEE ' 2. At the beginning of its work the Sub-Committee
APPOINTED AT THE was reminded by one member that the draft Propositions
Ml THIRTEENTH SESSION referred to it did not cover all aspects of the Law of Inter-
Hi national Rivers and that they were silent in particular on the
" rules relating to navigational uses of such rivers. The Sub-
H' PART 1. GENERAL Committee considered that the subject was vast and only a
'% ] start had been made on a limited area of study. The Sub-
1. The Committee appointed on January 24, 1972, Committee was of the opinion that since the Committee is
i a Standing Sub-Committee on the Law of International Rivers interested in the study of the Law of International Rivers as
!.I with a view to giving further consideration to the draft a whole, other aspects of this subject including navigation,
= | Propositions formulated on this subject by the Rapporteur at pollution, timber floating etc. should be taken up in future
‘ the Colombo Session. The Sub-Committee was composed sessions. On this occasion, some members suggested. and the
| \ of the following ten member States : Sub-Commitiee agreced to recommend, that the Committee
. ! Egypt represented by Mr. Fawzi El Ibrashi direct the Secretariat to prepare a study on the subject of the
| Dr. Ibrahim F. Shihata right of access of land-locked countries to the sea through
Ghana e I Mr. M.A.F. Ribeiro interr?atio.na] r.ivers. Such a _study may revicw the Present
practice in this respect and include relevant material and
' India ”» ”» Mr. V.N. Nagaraja background information with a view to helping the
Iran A1 - Mr. F. Parsi formulation of general rules on this matter.
Iraq 5B s Dr. Bakir Kashif 3. In the course of the exchange of views that followed,
Al-Khatta It was agreed by the members of the Sub-Committee that
| | Japan o 1 Mr. E. Furukawa ! their task was not to negotiate an agreement on a definite set
| Ko i 5 Mr. W.N. Mbote of rules . with a view to. drafting a convention reflecting a
_ ‘ F ) | fompromise between the interests of the members present.
Nigeria » ”» Mr. T.I. Adesalu Rather, they were to discuss. as much as the time may allow,
‘ I Nepal T - Mr. Churamani Raj Singh | the draft Propositions in order to help the Rapporteur of this
: Malla Sub-Committee to redraft the Propositions in the light of
Beldeian . . HE. Df. M. Kereshi { the discussion, so that they may reflect more accurately
‘ Mr. E.H. Farouqui 1| and more objectively the principles of international law which
me ! ] ety :
The Standing Sub-Committee held three meetings, with lhismbr‘::pgcftthcssulzl;-Co.mn_nt]tce consider to be applicable in
. ; i . principles may not, however, be
I Mr. E Furukawa of Japan, as Chairman and Dr. Ibrah'lm Neeessarily confined to restating the existing law, but should
F. Shlh?ta of Egyp.t as the Rapporteur. "I?hc rcpreser?tatnfe als0 invojye a progressive development of this law whenever
i Fakistin dulitailiad 2 - Sosument. etified: "iPakistan’s feCessary, as previously suggested in Resolution X(6) adopted
. 8Q
|
|
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by the Committee at its Tenth Session in Karachi. It was
further agreed that the new draft to be prepared by the
Rapporteur should include appropriate commentaries on each
Proposition and should be distributed through the Secretariat
to members of the Standing Sub-Committee well before the
date of the next session to enable various Governments to
give their views at the next Session.

In the light of these considerations, the Sub-Committee
proceeded to discuss the ten draft Propositions referred to it,
but was able only to consider the first three Propositions as a
result of the little time allotted to it in this Session. The
summary of discussions along with proposals made in the
Sub-Committee on Propositions I—III appear in Part Il of
this Report. With regard to the Propositions discussed, the
Sub-Committee is happy to report that the exchange of views
that took place marked a significant progress in its work.
It was felt and hoped that further discussions of this issue in
future sessions in the same constructive spirit will enable the
Sub-Committee to complete its task.

PART [1-SUMMARY OF DISCUSSIONS

Title

The title “Draft Propositions on the Law of Inter-
national Rivers” was the subject of a lengthy discussion.
First it was said that the title was broader than the actual
content of the Propositions which did not deal with naviga-
tional uses. It was agreed, however, that the work of the
Sub-Committee should eventually cover all aspects of the Law
of International Rivers and that the Propositions under
discussion form only one part of this work. Some declegates
suggested that the term ‘“‘international rivers” should be
replaced in the title by the term “international drainage
basins’’ as the latter term which has a wider scope is the one
actually used in the text of the Propositions. Other delegates
preferred the use of the term ‘‘international watercourses’.
Although no agreement was reached on introducing such a
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change, rt. Was generally understood that the use of the term
“international rivers” in the title does not and should not

have any restrictive effect on the scope of the rules expressed
in the Propositions. ‘

Proposition I

It .was agreed that the words “of international law
as’”’ which appear in the first line, be crossed out, as the
might give the erroneous impression that the Pro;;ositionz

merely 'restate existing law on the subject. It was also aUreed‘
as a point of drafting, (o replace the word “articles” iT] thé
second line by the word “Propositions”,

_ !ﬁr‘oposition 11

Qne .member raised the question that the definition
nbodied in paragraph I might not cover the situation where
c unfierground waters of a certain drainage basin flows into
ierminus different from that of the surface waters. This
wa-s agreed, was not intended. The commentary shoulci
pla.n.1 tha_t this exceptional situation IS cevered bvy the
nition gxyen in the text. Another member suggested (hat

ic phrase “flowing into a common terminus™ be replaced l;v
phrase “flowing into the principal river, strean; or Idk;
thcr.c'omm011 terminus’, Some members, however f‘ounc;
S addition to be redundant. ,

Position [I1

'.Irdsi};lzr;:'z;sea ;Egiestion by a member that (he following
e added at the end of paragraph [: “so as
'crs Wfl;lndl)}(llmur'n peneﬁt to thut State from the use of
" w: r?llmmum detriment to the other co-basin
. . ’L5 elt, however, thall' the content of this

. s related to the rule embodied in Proposition [V
*8raph 2, and should be discussed in that context. ’

It
Was agreed, on the other hand. that paragraph 2

d be ‘ .
A subject to two changes: First i should include
€, by way of example and w

ithout implying any given
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order of priorities, to the relevant factors in determining what
1s ‘‘a reasonable and equitable share’’. The following
factors were considered to be worthy of mention in this
respect :

(a) the geography of the basin ;

(b) the hydrology of the basin ;

(c) the climate affecting the basin ;

(d) the past and existing utilization of the waters ;

(e) the economic and social needs of each basin State ;

(f) the population dependent on the waters of the basin
in each basin State ;

(g) the comparative costs of alternative means of
satisfying the economic and social needs of each
basin State ;

(h) the availability of other water resources ;

(i) the avoidance of unnecessary waste in the utiliza-
tion of waters of the basin ; and

(j) the practicability of compensation to one or more
of the co-basin States as a means of adjusting
conflicts among uses.

The Sub-Committee finally agreed that the text of para-
graph 2 should indicate who will determine the equitable and
reasonable share in each case. The consensus was that such
determination is to be made initially by the interested basin
States.

VI.

LAW OF THE SEA




INTRODUCTORY

The subject ““the Law of the Sea including questions re-
Jating to Sea-Bed and Ocean Floor’” was referred to this Com-
 mittee for consideration by the Government of Indonesia
- under Article 3(b) of the Committee’s Statutes. Having regard
o the recent developments in the field and the proposal for
convening of a UN Conference of Plenipotentiaries to consi-
‘der various aspects of the Law of the Sea, the Committee
its eleventh session decided to include the subject as a
priority item on the agenda of its twelfth session.

In order to appreciate the background of the
_. ommittee’s study, it may be recalled that the International
Law Commission of the United Nations, soon after its
‘establishment, took up the Law of the Sea as a priority
‘topic for codification. The Commission after considering
‘the subject at a number of its sessions drew up its conclu-
ns in a set of draft articles which formed the basis for
ussion at the Conference of Plenipotentiaries convoked
the United Nations in 1958. That conference succeeded
adopting four conventions on the subject, namely,
the Convention on the Territorial Sea and the Contigu-
_‘ Zone, (ii) the Convention on the High Seas, (iii) the
- _nye'ntion on Fishing and Conservation of Living
sources of the High Scas, and (iv) the Convention on
Continental Shelf. The question of the breadth
the (erritorial sea, however, remained unresolved
to wide divergence of views and another Conference of
'. nipotentiaries convened in 1960 to consider the problem
1 Dl'alled to resolve the question as no proposal reccived
fequisite two-thirds majority. Some of the other ques-
°08 which appear to have been left unresolved by these two
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conferences were those relating to the regime of inter-
national straits and the special rights of coastal States. if any,
on fishing resources of the sea.

Within a few years of the two UN Conferences on the
Law of the Sea it became apparent that the international
community would have to scriously tackle the problem of
the breadth of the territorial sca as a number of States began
taking unilateral action in this matter following upon the
failure of the 1958 and 1960 UN Conferences to resolve this
question. The technological advances made in the field of
exploitation of the sca-bed also made it necessary to define
with sufficient precision the extent of the national jurisdiction
of coastal States in the sea-bed and to think in terms of
exploration and cxploitation of the natural resources of the
sea and the sea-bed beyond the limits of national jurisdic-
tion for the common good of mankind. Moreover, the
emergence of new nations in Africa during the 1960s
brought home the necessity for re-examination of some of
the issues and it became obvious that any new order of the
Law of the Sea must adequately reflect their views.

Recognising the need for orderly development of the
sea-bed and the ocean floor, the General Assembly by its
Resolution 2467A (XXI11), adopted on the 21st December,
1968, established a Special Committee on the Peaceful Uses
of the Sea-Bed and the Oceun Floor beyond the Limits of
National Jurisdiction. During 1968-69 the Soviet Union and
the United States of America consulted with a number of
States regarding the possibility of holding of another
international conference on the Law of the Sea to settle the
outstanding issucs on the subiect, and the General Assembly
of the United Nations by its Resolution 2574A(XXIV),
adopted at its 1833rd plenary mecting, requested the UN
Secretary-General to ascertain the views of member States
regarding the desirability of convening a conference on the
Law of the Sca at an early date to review the regimes of the
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high sea, the continental shelf, the tercitorial sea and the
contiguous zones, fishing and conservation of the living
resources of the high seas, particularly in order to arrive at
a clear, precise and internationally accepted definition of the
sca-bed and the ocean floor which lay beyond the limits of
national jurisdiction. The overwhelming support that this
Resolution received made it evident that the holding of a
conference to scttle the outstanding issues on the Law of the
Sea was almost a matter of certainty and that the Asian and
African States would have an important role to play in the
formation of the law on the subject and in the establishment
of a new order of the sea,

It was at this stage that the Government of Indonesia
proposed to the Committee that it should take up this
subject at a very early date in order to assist the member
States of the Committee to prepare for the proposed UN
Conference and also to enable them to have an exchange of
views on important issues prior to the holding ofv the
conference.  Indonesia’s proposal was placed before the
__Commitlec at its Accra session held in January 1970 and the
-_.Committee resolved that, having regard (o the paramount
importance of the subject to the Asian-African States, the
Committee should take up the matter atl its next regular

- Session and that preparatory work should be proceeded

forthwith. The Committee also decided that its activities
With regard to the assistance to be given in preparation for
:;he proposed UN Conference on the Law of the Sea as also
ﬁﬂ'ording of facilities for exchange of views should not be
COnfined to member States of the Commitice alone but
_'S_hOUId be offered to all Asian and African States following
'ulpon the previous practice which it had adopted in connec-
“_?n with the preparation for the Law of Treaties Conference
With such signal success.

E: The Secretariat of the Committee, in pursuance of the
Oresaid decision, sent a communication to practically all the
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Asian and African Governments inviting them to participatle
in the discussions on the Law of the Sea which were to be
held at the Colombo session of the Commitltee in January
1971. Along with the invitation a list of topics for discussion
and a questionnaire was sent out to these Governments
inviting their views with regard to the topics which the
proposed UN Conference should consider as also their
comments on substantive issues raised in the questionnaire.
In response to this invitation, 25 States including 18 of the
Members of the Committee participated in the Colombo
session. Twelve other Governments requested to furnish
them with the preparatory material and the proceedings of the
Colombo session on the Law of the Sea. In addition, dele-
gations from the United States of America and five of the Latin
American Governments attended the session in order to
explain their viewpoints on various issues before the Colombo
meeting of this Committee.

At the Colombo session the subject was discussed in
detail in the plenary meetings held on the 19th, 20th, 2Ist,
22nd and 27th January, 1971 and the principal topics which
were taken up for consideration were as follows : (1) breadth
of the territorial sca ; (2) rights of coastal States in respect of
fisheries in areas beyond the territorial sea, (3) exploration and
exploitation of the sea-bed including the question of national
jurisdiction over the sea-bed, the concept of “trusteeship”
over the continental margin ; (4) the type of regime to govern
the sea-bed and ocean floor beyond the limits of national
jurisdiction and the archipelago concept ; (5) international
straits and (6) preservation of marine environment. Following
the discussions in the plenary the Committee appointed a
Sub-Committee consisting of all the participating member
States of the Committee and a Working Group was
established composed of the representatives of Ceylon, India,
Indonesia, Japan, Kenya and Malaysia for detailed study and
preparation on the subject. It also appointed as its
Rapporteur Mr. Christopher W, Pinto of Ceylon.
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The Sub-Committee presented its Report on the work
done during the Colombo session which was approved by the
Committee at its plenary meeting held on the 27th January,
1971. The decisions taken by the Committee at its twelfth
session on the recommendations of the Law of the Sea Sub-
Commititee in respect of further work to be done were as
follows :

(i) The Rapporteur of the Sub-Committee should
prepare a paper containing a list of various issues on
the Law of the Sea, summary of the views expressed
in the Committee on those issues and a question-
naire inviting the views of the Governments.

The Secretariat shall send the Report of the Sub-
Committee and the documents mentioned in
(i) above to the Governinents of participating States
and also to the Governments of other Asian-
African States by the 15th February, 1971 requesting
them to give their comments within two months.
The Secretariat shall send directly to each member of
the Working Group the replies of Governments as
soon as received.

The Sub-Committee should request the members of
the Working Group to prepare one or more working
papers on special issues. These working papers
should be sent to the Committee’s Sccretariat by
Ist June, 1971.

The Secretariat shall circulate the working papers
referred to in (iii) above among the members of the
Sub-Committee on the Law of the Sea as soon as
they are reccived, and invite their comments.

The members of the Sub-Committee who are also
members of the United Nations Sea-Bed Committee
will maintain close liaison during meetings of that
Committec.
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{vi) The Sub-Committee on the Law of the Sea shall
convene in Geneva on the 15th July, 1971 just before
the summer session of the UN Sea-Bed Committee,
and consider the working papers referred to in (iii)
above. and discuss matters relating to the agenda
of the UN Scu-Bed Committee.

{vii) The Seccretary-General shall in consultation with
the members of the Sub-Committee prepare a
further programme of work to be done on this
subject prior to the Lagos Session of the Committee
in 1972.

(viii) The delegation of Ceylon in consultation with the
Committee’s Secretariat shall act as the Convenor
for all inter-sessional meetings.

The proceedings of the Colombo session on the Law of
the Sea and the working paper prepared by the rapporteur
containing a list of various issues, a summary of the views
expressed in the Committee on those issues and a questionnaire
were made available to practically all the Governments in the
Asian-African region.

In the meantime replics were received by the
United Nations from its member States to the U.N.
Secretary-General's communication pursuant to Resolution
2574 A(XXIV) giving their views regarding the proposed
Conference on the Law of the Sea and the subjects to be
taken up at that conference and a decision was taken to
convoke the conference in 1973. The UN Sea-Bed Committec,
established in December 1968, completed its formulation of
the principles on the sea-bed and its resources which was
adopted by the General Assembly in December 1970. The
terms of reference of that Committee as well as its member-
ship were enlarged to make it virtually a preparatory body for
the Third Conference on the Law of the Sea. The enlarged

ca-Bed Committee met during March 1971 and divided itself

into three sub-committees. At that session it succeeded in
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resolving various procedural issues and a beginning was
made for consideration of substantive questions.

In accordance with the decision taken at the Colombo
4" session of the Committee, the Working Group met in
New Delhi towards the end of Junme 1971 to consider the
working paper prepared by the Rapporteur and the special
working papers prepared by the other members of the Working
Group on questions of fisheries, archipelagos, iaternational
straits and international machinery for the proposed sea-bed
area. The report of the Working Group was then considered
by the Sub-Committee on the Law of the Sea which met in
Geneva from the 15th to 17th July, 1971 just before the
commencement of the summer session of the UN Sea-Bed
Committec.

Apart from considering the report of the Working
Group and the working papers considered by the Group, the
Sub-Committee also discussed the following matters :—

A. Matters relating to the summer 1971 session of the
UN Sea-Bed Committee :—

(i) List of subjects to be dealt with by the
Conference on the Law of the Sea ;

(i) Question of priority in dealing with the
proposed international machinery as against
the question of limits of national jurisdiction ;

(iii) Any other matter related to the work of the
Sea-Bed Committee.

B. Preparation for the Committee’s Thirteenth Session
to be held in Lagos, Nigeria ; and

C. Assistance to be given to non-member Asian and
African States in preparation for the Conference on

the Law of the Sea and informing them of the work
of this Committee.

The Sub-Committee recommended collection of further
- Material by the Secretariat in preparation for the Lagos




