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INTRODUCTORY NOTE

The subject the ““Law relating to International Rivers”
was included in the programme of work of this Committee on
a reference made by the Governments of Iraq and Pakistan
under Article 3 (b) of the Statutes of the Committee.

?

At the ninth session of the Committee held in New Delhi
in December 1967, the Delegates of Iraq and Pakistan made
introductory statements setting forth the issues which they
wished to be considered. After a preliminary exchange of
views, the Committee directed its Secretariat to prepare the
relevant documentation for consideration of the subject at
the tenth session of the Committee.

At the tenth session held in Karachi in January 1969, the
subject could not be given full consideration on account of the
Committee’s pre-occupation with the subject of the Law of
Treaties. The Committee took note of the statements made
by the Delegates and the Observers present at that session and
appointed an inter-sessional Sub-Committee to meet in New
Delhi prior to the holding of the eleventh session for the pur-
pose of preparing draft articles on the subject in the light of
the experience of Asian-African countries and reflecting the
high moral and juristic concepts inherent in their own civili-
sations and legal systems.

The inter-sessional Sub-Committee met in New Delhi
from the 15th to 20th of December, 1969. The discussions
in the Sub-Committee were not, however, conclusive and it
was decided to refer the matter to the Committee at its
eleventh session.

At the eleventh session held in Accra in January 1970,
discussions in the Committee mainly centred around the
question as to whether the joint proposal submitted by the
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Delegations of Iraq and Pakistan containing certain draft
articles on the subject or the first eight articles of the Helsinki
Rules as proposed by the Delegation of India should form the
basis of discussion. It was finally agreed that both the pro-
posals should be referred to the participating Governments
for their comments and that thereafter both be considered at
the twelfth session.

At the twelfth session held in Colombo during January
1971, following the discussions in the plenary meeting held
on 20th of January, it was decided to appoint a Sub-Com-
mittee comprising of the representatives of Ceylon, Ghana,
India, Indonesia, Iran, Iraq, Japan, Jordan, Nigeria, Pakis-
tan, and the U.A.R. to give detailed consideration to the
subject. The representative of Ceylon (Dr. A.R.B. Amera-
singhe) and the representative of Japan (Mr. K. Uchida)
were unanimously elected as the Chairman and Rapporteur
of the Sub-Committee. The Sub-Committee requested its
Rapporteur to prepare a working paper consisting of a set
of draft articles amalgamating as far as possible the
propositions contained in the joint proposal of Pakistan
and Iraq and in the Helsinki Rules. The Rapporteur submit-
ted the aforesaid working paper containing ten (I to X) draft
propositions, which were accepted by the Sub-Committee as
the basis of discussion. However, due to lack of time, the
Sub-Committee was able to consider only the draft proposi-
tions I to V and it recommended consideration of the rest of
the propositions at an inter-sessional meeting to be convoked
prior to the thirteenth session of the Committee. The Sub-
Committee further recommended that the same representa-
tives who had composed the Sub-Committee at Colombo
should participate in the aforesaid inter-sessional meeting
with a view to ensuring expeditious treatment of the subject.
The Report drawn up by the Sub-Committee was adopted by

the Committee at its plenary meeting held on the 27th of
January, 1971.

RECORD OF DISCUSSIONS HELD AT
THE TWELFTH SESSION

MEETING HELD ON 20TH OF JANUARY, 1971
AT 3.30 P.M.

Hon. T.S. Fernando (President)
IN THE CHAIR

PRESIDENT :

We will now take up the question of the Law of Inter-
national Rivers. On this matter I believe the distinguished
leader of the Delegation of Iraq wishes to make a statement.

/ TRAQ :

Mr. President, distinguished Delegates.

On behalf of the head of our delegation, Ambassador
Dr. Hasan Al-Rawi, I would like to make the following
statement.

The exploitation of international rivers for the welfare
of the human communities that share the waters of such
rivers has always been a matter of prime importance.

The ultimate development of -any locality cannot go
beyond the maximum utilization of its water resources.
Such uses are for municipal, agriculture, industry, hydro-
electric power, navigation, fish preservation, recreation,
salinity control and other uses.

Iraq has always depended on the waters of Tigris and
Euphrates and their tributaries for sustaining its agriculture
since the dawn of civilization up to the present time.
The largest portion of its population is still living on
agriculture as their only source of income. The Tigris and
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Euphrates and their tribulaned are the principal wurces of
suiface run-off in Irag. They are both intermalional riverns
in the sense that they originate in Turkey and pass down
through Syria and lrag having the longest course of ibeir
channels in the latler country.

There ire also iwenty-Tour common rivers that eriginate
in Iran and Aow down to the Trogi territery which range in
their yearly run-off from about hall a billion cubic metres
per annum to 2 billion cubic metres per annum, The
international document that refers to the joint utilization of
ibe walers ol ibe Tigrs and Euphrates bétween Syria and
Irag is the trealy concluded between Enpland and France as
mandaiory powers over Syria and Irag signed on the 23rd
December, 1923, which staies the lollowing :

““The British and Freach Governments shall
come 1o an agreement regarding the nominalion of
b commission whose duty it will be (0 make s
preliminary examination of any plan of irrigstson
formed by the government of the French manda-
tory territory, the execation of which would be af u
pature a3 to diminish i any considerable degree
ihe walers of the Tigris and Euphrates al the paint
where they enier ihe ares of the Britlsh mandote in
Mesopotamia’™.

Anciher international document concerning the joinl uti-
lization of Use walers of Tigria and Euphrates among Turkey,
Syria and Iraqg s Article 109 of 1he Lawian Agreemeni con-
cluded between Turkey and the Goveranmenis ol the Allked
Farces on 24th of July, 1923 which statcs the following :

“In default of any proviiions 1o the contrary
when us a result of the fixing of a new frontier the
hydraulic system, canalization, inundation, irrigs-
thon, deainage und similar mallérs i o Stale ore
depending on works execuled wilhin the territory
ol another State or when usage i mode oa Lhe

n

territory of a State in virtoe of pre-War uuage of
| water of hydraulic power the source af which is on
the teeritory of the other State, an agree ment shall
be made betwesn the Stutes concerned 10 uluu:!frl
the interests and rights scquired by each of them™,
Regarding 1 sl wiilzation of the common rivern
'.w ]":-.ninl: r::q_ the international document that
] the wiilization of those walers 18 contained in _li!-t
'iunt entitled  "“Collection af the Minutes of the Meetiags
the Ortoman-Persion  Commitzion enrrusted with the
detimitation of the frontiers hetween Irag and [ran in [913-
14" in addition to the local agreement beiween the
'lphlhltlnls an the two sides of the frontier based on old local
waler use praciice,
) In 1945 an agreement ol friendship and good neighbour-
Sood was concluded between Turkey and Irag. A protocol
attached 1o this treaty implied the exchange of hydrological
l.i-"' and to give s prior notice before undertaking uny project
‘and other related mallers
Mr. President, it is the opinion of the lrag delegation—
on the principles of international law—thai each river
'ﬁ'a material indivisible entity from ils sonree 1o i3 culuary
#d that such river must be utilized for the wellare of all the
i pommunities Hving in its basin.

The Iraqi delegation disagrees eniirely with the old
Aheory of complete sovercignly of o State over that part of
“Ibe international river that passes through ity lerritory.
That theery which had few supporiers in the medieval ages
is presenily totally rejecied by the uuthorities on Inter-
Bational law, both in theory and practice, as evidenced by all
the concluded sgreements an the joint wtilization of inter-
:-“nq.ﬂ rivers and decisions of tribunals. Oppenhem
Maley the following -
“The flow of incraational rivers canmot be
submitted to the arbitrary costrol of any State
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through which it passes, beonuse there in a definite
internationi] rule that prohibits the State o make
the changes in the natural conditions of it territory
thut will cause harmful effects in the natural
conditions of a neighbouaring State".

The State is, therefore, according o  Oppenheim,
prohibited from stopping or changing the course of an inter-
national Tiver but 18 also prohibited 1o use the waler in &
munner thal causes danger 1o the interesi of the peighbouring
Stale or prevents the neighbouring State from making an
appropriate usage of the water of that portion of the river
that passes through iis territory.

The International Law Association in ils report on the
Fifiy-Second Conference in Helsinki in 1966 follows more or
less the same line of thinking.

Mr. President, the aim of the lragi delegation in
requesting 1o put the subject of infermalional rivers om
the agenda of the esicemed Commitiee is 10 make wse of
the ahilitics of the distinguished Members of the Commitice
in setting the general principles and rules in sccordance with
international lnow and the internationally accepied practice
for the joint miilization of international rivers for the just
benefit of all parties concerned. That s why a drafi for a joint
Pakistani-Iraqi proposal concerning the jomi use of inter-
niutional rivers was put forward before the Committee in
Accra, The internationally accepted principles and rules in
iheory and praciice were incorporated in the said deafi
proposal. The draft proposal was framed with the spirit of
absolute and complete neutrality.

Since the subject is certaimly of vital concern 1o many
Mcmbers in the Asian-African Group which are bound toge-
ther by Lhe tics of neighbourbood and the desire to advance
as & groop the developmeni of thor sonomic resources
and the raising of the living standards of their people, 1 trust
the Pakistani-Iragi proposal will be looked upon favourably

for

bers who arc most qualified in the
i i~ ﬂ:r:::dd::;:::tinn o set the general rules and
b IIl".:nr the joint exploitstion of international rl'l"l:l.'l
the benefit of all counirics of the group. The 'l'mn:::l-
n and cthical considerations dictate upon us as 3 ;:d “p
1o crysiallize definite peneral rules and principles for :,-u . .,...

¢ coupiries in solving their dispules concerning the Jou

:d’inﬂrulmnll rivers

Finally, may | thank you for giving me this opportunity
1o speak.
PAKISTAN -

Mr. President, distinguished Delegaies and ﬂh.:ln:‘-.:ﬂ“:'

May | congratulate you upon your election &s Preside
curreal scisnn,
7 Tt will be recalled that it was in the year 1967 al th.\:‘
Ninth Semion of this Commiliee, :‘: Tng:;";ﬁ!:l“ t:‘
kistan suggested, unoer
::uti::-l IFI:n Commitice, ihat the Commitiee ahould l,;::
up for comideration the Law of lnternalional Rivers. >
Commitice accepied the requests of the 1wo Governmenls :mn
in i3 resolution No. IX(16) decided to consider the qi.nl:l.“mL
of international rivers, and dafmed_thc .'-‘-:cw.lnn.u.l [ GO :
the relevant maierials on the issues indicated in the stalemen
FIILTEN

m:f:hh::::i:n Sesxion in 1969 the subject came Up for
discussion.  Detaled siatementy were made o Very Infurr;n-
tive and instructive exchange of T:l ;ﬁ:g::::;: n;ui”:m:t

' Il the views expressed By |
::}:;n:: adopled which ;Lccidq:d_ thut o Eub-['ur?muh::
be formed to give A detailed :nnudﬂ_ulmn i the 14;urnrl:u.“u:'m
mubject. The Sub-Commilice met In Mew D-:l | 1 tw“
the 15th December to a0ih December, 1969, A :;r .
made in the tusk of preparation of draft articles on { I:In' i
of lnicrnational Rivers in the light of experience



