NOTE BY THE RAPPORTEUR

The Asian-African Legal Consultative Committee at its
plenary meeting held on 27 January 1971 recommended that
the Rapporteur of its Sub-Committee on the Law of the Sea
prepare a paper containing a list of various issues on the Law
of the Sea, a summary of the views expressed in the Com-
mittee on those issues and a questionnaire inviting the views
of Governments, and that paper be ready for distribution by
the Secretariat on 15 February 1971.

The attached Working Paper has been prepared with a
view to implementing that recommendation. In the very
brief period available to the Rapporteur for completion of
his task, no study in depth of the issues would have been
feasible. The Working Paper contains a brief survey of what
appears to the Rapporteur to be the main issues that might
be expected to engage the attention of Governments as they
prepare for negotiations on the Law of the Sea, several
questions likely to arise in practice on which decisions of
policy may need to be taken, and, in some instances, a
summary of the main trends of opinion among Governments.
‘The questions referred to have not been merely listed, as in
the usual form of questionnaire, but are raised in the context
OL a brief review of each issue.

_ The Working Paper does not pretend to be comprehen-
Sive or exhaustive cither as to the issues or the questions
drising in connexion with them.

~ The General Assembly resolution 2750 of 17 December
910 containing inter alia the Declaration of Principles
Vérning the Sea-bed and the Ocean Floor, and the Sub soil
I"Qf, beyond the Limits of National Jurisdiction, and a brief
ary of the United States proposal regarding a regime
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for the international sea-bed area, have been included as
annexure for convenient reference.

I. THE INTERNATIONAL REGIME FOR THE SEA-BED
BEYOND NATIONAL JURISDICTION

Under this heading, two categories of issues may be
considered: (A) the manner in which the limit of a coastal
State’s national jurisdiction will be arrived at; and (B) the
nature of the international regime to govern the exploration
of the area beyond national jurisdiction and the exploitation
of it resources. These would appear to be inter-related issues.
For some, whether or not to accept a narrow limit of national
jurisdiction, would depend on whether the international
regime beyond national jurisdiction was such as to be capable
of providing tangible benefits to developing countries accord-
ing to their needs.

For others, delimitation of national jurisdiction is a
matter already regulated by certain rules, i.e. the depth plus
exploitability test laid down in the Geneva Convention on
the Continental Shelf, and States which had exercised their
rights under those rules might not be expected to accepl
without good reason, any variation or restriction of those
rights. In general, the latter take the position that it would
not be logical to consider the nature of the regime to govert
the arca beyond national jurisdiction so long as the extent

of that area was not defined by an accepted method o!
delimiting national jurisdiction.
A. The mapner in which the limit of a coastal State’
national jurisdiction will be arrived at
Several methods of delimiting jurisdiction ma}’_.bc
considered for adoption singly or in combination, ¢. & (’)1
std

fixed distance from the territorial sea baselines of the co#
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.State (distance criterion); (ii) a fixed depth seawards from the
coastal State (depth criterion), allowance being made for the
occurreflce of deep trenches in otherwise relatively shallow
areas; (iii) a combination of the distance and depth criteria
as alternatives, the choice of either criterion being left to thé
coastal State concerned; (iv) a method which would apportion
an .area of the sea-bed to remain under national jurisdiction

arrived at by reference to uniformly applied oeological,
geographical and economic factors relevant withcrespect tc;
the.St.ate. concerned; (v) a system whereby the principles of
dehmltat‘lon would be worked out on a regional basis (possi-
bly‘varymg with the region concerned), taking into account
regional differences of a geographic, economic and legal
nature; (vi) national jurisdiction might be said to extend &to
some arbitarily determined point on a generalised represent-
a.tlon of the physiographic areas of the continental margin

(irrespective of distance, depth or area) e. g. until immedi:
ately beyond the “‘continental rise”.

_ (?ther possible methods for delimiting national jurisdic-
tion ml.ght be worked out. In considering which method to
adopt it would be necessary to bear in mind that if it is
p.lanned to set up international machinery with comprehen-
§1v? powers with respect to the sea-bed beyond national
_!tll'lSdlCthn as a kind of administrator of that area as a

common heritage of mankind’’, then the machinery should
be all.owed jurisdiction over an area, the depth and resources
O,f whl.ch permit immediate commercially profitable exploita-
21(2;:1216;- .indirectly through the issue of licences to oper-
equ[p,m; Lu;ct_l)f %hrough con.tractors or by means of its own
if a“,copln‘tj lcgzltlltles and services. It has been suggested that
R il;;lc?d"ta\tes were to extend t.heir national jurisdiction
it re;.d.l[ucly bey.ond the continental rise, which could
- Wh'lly explmtable‘ hydro-cgrbon deposits, the area
L :be altc 1 would be left to the international machinery,
. fustuch d§pth as 'to ma%(e commercial exploitation

ure difficult, if not impossible. In that event,
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the establishment of international machinery with compre-
hensive powers might not be practicable for the present.

Developing countrics would have to consider carefully
whether their long term interest in maximising their share of
the wealth of the sca-bed would best be served by claiming
extensive areas as falling within their national jurisdiction
and exploiting those areas through foreign firms on bilater-
ally negotiated terms, or accepting relatively narrow limits
of national jurisdiction and placing the responsibility for
carrying out and or regulating exploitation of the sca-bed on
international machinery with comprehensive powers and in
the control of which they had an adequate share.

Land-locked and shelf-locked States and States with
short coast-lines might be expected to favour narrow national
limits and exploitation of the area beyond by international
machinery with comprehensive powers. However, some States
with narrow continental shelves have claimed wide jurisdic-
tional limits, sometimes up to 200 miles, as a kind of com-
pensation for the lack of an extensive exploitable shelf. Such
States may wish to consider carefully whether that course
would be in their long-term Interest, since such claims do not
add a greater arca of exploitable shelf but merely rely on
greater access to the living resources of the sea which could
be achicved by merely claiming exclusive jurisdiction for fish-
ing purposes. They may similarly wish to consider whether it
might not be in their interest to (a) claim such exclusive
fishery rights in those waters while (b) restricting their claim
to the bed of the sea to a relatively narrow area thus adding
their support for narrow national jurisdiction over the sea-
bed and contributing to the viability of any international
machinery that might be set up to exploit the area of the
sea-bed beyond national jurisdiction.

If, as it now appears, most developing countries haVve

narrow continental shelves, they may wish to consider SuP~
port for narrow limits of national jurisdiction in the hop®

] e
Rational regime for the sea-bed b

:Of 17 December 1970.
-!:_!‘ennexion between the
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that countries with wide shelves could be induced to accept
such narrow  limits and leave thejr adjacent readill)
.exp101ta.ble sea-bed areas under the Jurisdiction of the /
international machinery. In return for what mIi]el:‘t,
appear to be a concession on the part of those countriesgit
may'be necessary to consider a scheme whereby a rea,te
portion of the profits/revenues/raw materials fromg suc}:

adjacent areas were to be
i ¢ allocated to .
concerned, the coastal States

Extracts from 1971 Re
port of (he AALC = .
the Law of the Sea C Sub-Committee on

“The limits of national Jurisdiction over the
sea-bed, including a concept of “trusteeship”
over the continentql margin as proposed by
the United States.” \ :
Th'e Sub-Committec discussed the question
to consider first the proposed international regim

'.sea'-be.d meond national Jurisdiction, or the limits of
Jurisdiction over the sea-bed.

whether
e for the
national

Some Delegations suggested that the Sub-Committee
should commence its work by considering the extent f
Coastal State’s jurisdiction over the seca-bed adjacent too"a
coa§t, or continental shelf, since in their view the nature Iot;
the international regime to be established would depend t
great exlent‘on the limits of national Jjurisdiction, J g

S.ome Delegations urged that the
ational jurisdiction over the
Up only after there had been

question of the limits
continental shelf be taken
a discussion of the jnter-
eyond national jurisdiction
eral Assembly’s Declaration
I}rll their view there was a vital
» ; character of that regime (includ;
heel:;e;:tatclsnl;(lll l;na.c}'ninery) and the questioi of(limitg.ml%
g u € reached on a strong organization which
Teasonable prospect of providing real benefits to

of n

Such as was envisaged in the Gen
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the developing countries in accordance with a scheme which
would fairly take into account the needs of those countries,
there might be support for relatively narrow limits of
national jurisdiction. On the other hand, if the machinery
contemplated were to lack comprehensive powers or were for
some other reason unable to discharge such functions
acceptably, then it might become necessary to consider re-
cognising much wider limits of national jurisdiction so as to
allow coastal States themselves maximum opportunity for

exploitation.

Following a discussion of the relative merits of depth,
distance, and a combination of both factors as criteria for
measuring the limit of the continental shelf, several members
while expressing a preference for a distance criterion on the
ground that a simple depth criterion might be unfair to States
with narrow continental shelves, indicated that they would
prefer to leave the matter open for the time being until they
had been able to gather more scientific data and had studied
the full implications of using each particular criterion. What-
ever criterion or figure was arrived at, it must be related to
the equities of the situation and take account of a variety of
factors, including the nature of the proposed international

machinery.

A few Delegations indicated their clear preference for a
depth criterion of say, 200 metres, which had been accepted
and acted upon by many States over the years. Some Delc-
gations objected to limiting national jurisdiction to the 200-
metre isobath because the Geneva Convention on the Conti-
nental Shelf had already admitted a deeper limit beyond that
depth and because there are parts of the sea-bed area deeper
the 200-metre isobath but surrounded by areas of lesser depth
of one or two States which in their view should be under
national jurisdiction, primarily on the ground of propinquity-
It was pointed out that some States had in fact authorised
exploitation of their adjacent sea-bed areas on the assumption

ex [ i
) pect _S.tate§ to abandon that criterjop altogether even though
ItS Tevision in some respects might be necessary

E dio?}]le D]eleg.atlons.pro.p.osed tl.mt States should abandon
_dep ] .p u_s exploitability criterion for the limit f
na.tlonal Jurisdiction and consider recognizing a limit ofs2(§)0

m{les.to be_ measured from the coasta] State’s baseiine
thlS,tler their view, was the most equitable criterion and hinzz
ir:fcsm;ﬁc:)l:qtlococomma'nd the support of the majority of the
g mmunity. A number of members were inclined

to view the proposal fay
al tavourably and considered jt ir
to study the concept further. e

favou:)ttszrdigzlnefatlon?s 'pm'l?ted out that while they might
o Widpe ](.)ranCrlOII m. prefe.rence to a depth crite-
e, e {n.u.ts of national jurisdiction were to be
- und,cr t,: remaining area. of the sea-bed that may be
. der.)tehcontrol oft.he mte_rnational authority wouyld
. ‘lvou]a? l(:jbe Impossible to. exploit in the near
E lm.lc he.n anger the ﬁn.ansmg and viability of
e c ’mery, Or permit the creation of only

restricted powers and functions

- n};gitlit‘tiedd Sflales' proposal for a “trusteeship’ area
- Commen;;”@n r'om the 200'-metre isobath to the end of
R V:/'dmargm was exammeq at length. It was pointed
X e O:} e }‘)‘ox‘verg a,lj'ld extensive benefits which would
e vmpo a F}uslee 'coastal S.tate under that system
e t.hempauble w1t_h the status of the arca and its
| ity .commr?n herltz'ige of mankind, Moreover, it
teeshfp i Inconsistent with the basic principles of {rys-
. lhé t. a concepF was known in private law Systems, in

rustee and not the beneficiaries appeared to receive

‘” beneﬁts Of eXplOltathI] Of thC "lIUStCCShip
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private enterprise alone, and others who would want the
International Authority itself to carry on exploration
and exploitation activities, perhaps in competition with
private enterprise. Those who oppose the idea that the
International Authority should itseif carry out exploitation
activities by means of its own resources, refer to the problems
involved, viz. lack of trained expert personnel, lack of
capital to invest in what may be high risk activities, possible
adverse effects on and resistance by, a private sector
currently ready and willing to proceed with exploitation etc,
Others support the idea that the Authority should enter the
exploitation and marketing business on its own or through
contractors at some stage in its development, and thus should
be given the power in its counstituent instrument to do so.
In their view, it is only an Authority with such wide powers
that could act as a genuine trustee of the wealth of the sca-
bed—the common heritage of mankind—for the benefit of
all countries and particularly the developing countries,
Countries favouring a virtually unrestricted private enterprise
system (and these will in the main be the developed countries
with practically a monopoly of the expertise and finance
needed to carry out exploration and exploitation at the
present time) are likely to oppose any system under which the
Authority can carry out exploitation on its own, even in
competition with exploiting entities licensed by it, and
Governments may wish to consider how best to accommodate

each other’s views.

Licensing system

The system of licensing will have to be carefully
considered in its scientific and technical, [as well' as
legal, administrative and regulatory aspects. A detal_f‘f
study of systems of licensing of off-shore exploitatio”
activities prevailing in developed countrics, like Canadd
France, the United States, the United Kingdom, and t"lhfrf
would be useful before a system to be applied by thc Intel
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I1)1at1'or1dal Authority can be devised
€ paid to sy :
" exploratico}:lmsctttievri.as (a) th.c activities to pe licensed,
o bl le.s, exploitation activities ; (b) the
E Contr:t. ¢ licensed, €2 a Contracting State
i na;cn‘;g Sl.at(;ts,. nationals of Contracting’
E - R ura or_ Jund{cal, internationa] organisa-
; area to which a licence will apply, c.g. how

such
uch areas are to be allocated, delimited, efc : (
HOn of a licence ; (e) the i s€lc; (d) the dura-

licence ; and (f) the scale of fees a
the licensee,

Attention wij]] have to

als to be covered by the
nd payments to be made by

.On the latter aspect, the United Stafec

s ate:
fisr;ﬁdtzsuionr”s:ec;h 1}zlym.cnts as: exploration li:'en}c)f:OPf):esﬂ
B ce ce]s ; annual blgck rentals according lo’
e agcfles);p (‘)lled, and Increasing at g Specified
e p.mduc(“on oc;nus- payble on toOmmencement of
e i , plus 1'egular payments proportionally
el d‘ll .pr(.)ductlon varying with the mineral
produc“m; f e'telmmfrd on the basis of gross value of
?hat a fair proporlizlnec')i‘ li::)erl:ﬁr?cnfls e
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whereby a person’s State stands behind him, guarantees
compliance with the terms of the licence and accepts ultimate
responsibility for any damage caused as a result of such
activities. Detailed rules for determining nationality and
fixing liability would nced to be considered. Should licences
be issued to international organizations ? (On this point see
the penultimate sentence of paragraph 14 of the Declaration
of 17 December 1970).

Equitable sharing of benefits

Of particular importance will be the system of equitable
sharing of benefits between States, foreseen in paragraph 9
of the Declaration. A first question might be what is
comprised in the term ‘‘benefits’”” ? Among such benecfits
would be the raw materials themselves, funds from the sale
of such raw materials, other receipts, such as licencee fees,
royalties or other payments to the Authority by operators,
and scientific information. On what system will such benefits
be allocated ? The system should be devised and adopted by
the plenary organ of the Authority, taking into account
a variety of factors, but in principle related to the needs of
cach developing country. It might be possible to envisage
a method of allocation based on an inversion of the UN
contribution scale, or on per capita income or other factors.
It has been suggested that funds should, as far as possible,
be channelled directly to developing countries, unless they
individually or collectively specify that an international of
regional institution is to receive the funds in the ﬁrsf
instance. In any event, critcria like ‘‘cconomic performarlcer'
or some other indicator based on the success of a counlr)"5
economic efforts, used from time to time in foreign aid
operations, might not be desirable. What a country woul

receive from the Authority is its own, its proper share if *h?
proceeds of the common heritage of mankind. It is 19
“foreign aid”’.

ity
Should funds received by the International Authof
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f)reelsss;c: fgr(;zmmumty ;;urposes other than through direct
e vernmel}t ! Ifso what are those purposes ?
- i, Chx;)ay ]w1sh>to consider whether it would be
ik nnel part of these funds into a fund for relief
I . 1orc:}Vhd;ts,P;listers caused by or associated with sea-bed
; er operators i

, their resources in orderpto providS:(f)'cl)IidsuIzi rr:l?;jled k=
Other questions that will arise are : .

1 actual raw materials be shared ? :
Authority assure the -

_ - Programmes and the effect;
i 1 such research
| Declaration 2

on what basis wil]
‘ By that means wij) the
effective publication of research
ve dissemination of the results of
a8 contemplated in paragraph 10 of the

| Price fluctuation control

How thori i
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ority. (Ref. General Assembly resolution 2750 part I
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